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Chapter I: Introduction to referendum authorization

The instruments of direct democracy are often seen as antithetical to representative democracy.!
In a representative democracy, decisions are reached through a careful deliberation process with
the involvement of multiple state institutions, whereas voters decide free of constraints in
referendums.? Jean-Jacques Rousseau powerfully depicts this antithetical relationship when he
writes

‘When we see among the happiest people in the world bands of peasants regulating the
affairs of state under an oak tree, and always acting wisely, can we help feeling a certain
contempt for the refinements of other nations, which employ so much skill and effort to
make themselves at once illustrious and wretched?”?

However, direct democracy does not mean that citizens decide questions completely free, under
an oak tree, without any intervention from state institutions. In modern democracies, direct-
democratic instruments co-exist with representative democracy.* The organization of a referendum
requires the assistance of state institutions. The referendum process from the initiation until the
vote entails several decisions by the state. State institutions validate the results of the signature
collection, set the date for the vote, decide about the legality of campaign actions, and declare the
official results.

Arguably, the most important decision state institutions make in the referendum process is the
selection of issues for the vote. In the procedure authorizing the referendum issue, the state
institutions review the content of the referendum proposal and are able to block the whole
referendum process from going forward. In reaching this decision, the state institutions always
have some level of discretion: when reviewing whether the referendum proposal violates any legal
limits, the state institutions have some leeway to reach legally acceptable decisions. By authorizing

! David Butler, Austin Ranney (eds.), Referendums. A comparative study of practice and theory. (AEI Studies 1978)
36; Markku Suksi, Bringing in the people. A comparison of constitutional forms and practices of the referendum.
(Kluwer Academic Publishers 1993) 2; Georg Brunner, ‘Direct vs. Representative Democracy’ in Andreas Auer and
Micheal Biitzer (eds), Direct democracy: The Eastern and Central European experience. (Ashgate 2001) 215; David
Altman, Direct Democracy Worldwide (Cambridge 2010) 48; Wilfried Marxer, ‘Foreword’ in Wilfried Marxer (ed),
Direct democracy and minorities (Springer 2012) 8; Theo Schiller, Maija Setdld, ‘Introduction’ in Theo Schiller and
Maija Setild (eds), Citizens’ Initiatives in Europe. Procedures and Consequences of Agenda-Setting by Citizens
(Palgrave Macmillan 2012) 3-4.

2 Anna Christmann, Deniz Danaci, ‘Direct democracy and minority rights: direct and indirect effects on religious
minorities in Switzerland’ (2012) 5(1) Politics and Religion 133-160, 136.

3 Jean-Jacques Rousseau, Of the Social Contract (Yale University Press 2002) Book IV, Chapter 1, Paragraph 1-2.

4 Francis Cheneval, Monica Ferrin, ‘Direct democracy in the European Union: an option for democratic
empowerment?’ in David Levi-Faur, Frans van Waarden, Democratic Empowerment in the European Union.
(Cheltenham: Edward Elgar 2018) 109; Céline Colombo, Hanspeter Kriesi, ‘Referendums and direct democracy’ in
Robert Rohrschneider, Jacques Thomassen, The Oxford handbook of political representation in liberal democracies.
(Oxford University Press 2020) 437.



certain issues and refusing others, state institutions exercise considerable control over the whole
referendum process.

Thus the design of the referendum authorization procedure, including the choice of the state
institution and the procedural guarantees provided for the initiators and voters, can be decisive for
the fate of the referendum. Nevertheless, the intricacies of the institutional and procedural settings
of referendum authorization have not been in the focus of comparative research. The present book
aims to fill this gap in the comparative constitutional law literature by providing an overview and
an analysis of the most common institutional and procedural configurations for authorizing
referendums in Europe. The book was completed as part of the ‘Popular Sovereignty vs. the Rule
of Law? Defining the Limits of Direct Democracy’ (LIDD) research project, which is funded by
the European Research Council and is hosted at the University of Zurich.’

1. The importance of referendum authorization procedures

The instruments of direct democracy and particularly referendums have been in the spotlight for
some of the most important economic and political events of the last decades in Europe.® Central
and Eastern European countries organized multiple referendums in the democratic transition of
1989/1990 to declare their independence and to adopt democratic constitutions.” Greece organized
a referendum on the financial bailout plan in 2015, while the UK decided to leave the European
Union (EU) in a referendum in 2016.% The ratification of the Treaty establishing a Constitution for
Europe was blocked by referendums in France and the Netherlands.’ In the last decade, Croatia,
Slovenia, Slovakia and Romania have all held referendums to prohibit same-sex marriage, while
in Ireland and Switzerland the right of same-sex couples to marry has been granted in
referendums.!® Referendums have been held on controversial moral issues such as abortion,
reproduction rights or divorce in Ireland, Liechtenstein, Malta, Portugal, Slovenia, and Italy."

3 See http:/lidd-project.org/about/ Accessed: October 2, 2022.

¢ Stephen Tierney, Constitutional Referendums: The Theory and Practice of Republican Deliberation. (Oxford:
Oxford University Press 2012) 2; Matt Qvortrup, ‘Introduction: Theory, Practice and History’ in Matt Qvortrup (ed),
Referendums Around the World (Palgrave Macmillan 2018) 11.

7 Independence referendums have been held in Slovenia, Lithuania, Estonia, Latvia, Ukraine, Georgia, Croatia, North
Macedonia, Armenia, while referendums on the new constitutional regimes in Hungary, Romania, Estonia, Lithuania,
and Russia. See LIDD Referendum events dashboard > ‘Select topic’> ‘State formation’ on < http:/lidd-
project.org/data2/ > accessed 15 March 2022.

8 Kevin Featherstone, ‘What those calling for Brexit could learn from the Greek bailout referendum’ (LSE Comments,
6 June 2016) <https://blogs.Ise.ac.uk/europpblog/2016/06/06/brexit-and-greek-bailout-referendum/>, accessed 15
March 2022; Andrew Reid, ‘Buses and Breaking Point: Freedom of Expression and the ‘Brexit” Campaign’ (2019)
22 Ethical Theory and Moral Practice 623—637.

% Cheneval, Ferrin (n 4) 125.

10 Elzbieta Kuzelewska, ‘Same-Sex Marriage — A Happy End Story? The Effectiveness of Referendum on Same-Sex
Marriage in Europe’ (2019) 1(24) Bialostockie Studia Prawnicze 13-27; Jonas Glatthard, ‘Schweiz sagt “Ja, ich will”
zur Ehe fiir alle’ (Swissinfo, 26 September 2021) <https://www.swissinfo.ch/ger/ehe-fuer-alle-wird-voraussichtlich-
realitaet/46979242> accessed 15 March 2022.

1 See LIDD Referendum events dashboard > “Select topic’> ‘Moral and Ethics’ on < http://lidd-project.org/data2/>
accessed 15 March 2022.
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Even countries with extensive tradition in direct-democratic decision-making have caused political
turmoil with referendums: Swiss voters banned the building of minarets in a popular vote and
adopted constitutional amendments that introduced automatic expulsion for convicted foreign
criminals and lifelong custody for non-treatable, extremely dangerous, sexual and violent
offenders."? The perception of referendums has been controversial both in everyday life and in the
legal literature. Some of the mentioned referendum events, such as the referendums during
democratic transition in Central and Eastern Europe, have been celebrated for their role in
democratic empowerment.'* Others, such as the vote on the Brexit, have been criticized for their
lack of clarity.'* Again others, such as the Swiss vote on the ban on building minarets, have been
denounced for violating fundamental rights and freedoms as well as international law.'

The rise of populist political parties and governments in Europe has also brought direct democracy
to the fore — and mostly in a negative light. Populism and direct democracy seem to go hand in
hand. Even the definitions of populism suggest that in prioritizing the ‘common people’ over the
‘corrupt elites’, populism has a strong preference for popular sovereignty and majority rule over
liberalism or rule of law.!¢ Populism is a thin-centered ideology,'” meaning that beyond some core
elements such as anti-elitism, anti-pluralism and the focus on majority will, a variety of other ideas
(nationalism, socialism, etc.) can attach to its core.'® This makes it possible that we see parties
from the left to the right claiming to give power back to the people and restore popular sovereignty
through initiating referendums. However, the populist claim to represent the people is not an
empirical, but a moral one based on identity politics.!” Referendums only serve the purpose of
reassuring the populist standpoint on a certain issue. As Jan-Werner Miiller summarizes: ‘the
referendum isn’t meant to start an open-ended process of deliberation among actual citizens to

12 Helen Keller, Markus Lanter, Andreas Fischer, ‘Volksinitiativen und Voélkerrecht: die Zeit ist reif fiir eine
Verfassungsanderung’ (2008) 109(3) Schweizerisches Zentralblatt fiir Staats- und Verwaltungsrecht 121,121-154;
Giovanni Biaggini, ‘Die schweizerische direkte Demokratie und das Volkerrecht — Gedanken aus Anlass der
Volksabstimmung iiber die Volksinitiative ,,Gegen den Bau von Minaretten™” (2010) 65 Zeitschrift fiir 6ffentliches
Recht 325, 325-343; Daniel Moeckli, ‘Of Minarets and Foreign Criminals: Swiss Direct Democracy and Human
Rights’ (2011) 11 Human Rights Law Review 774.

13 Ronald J. Hill, Stephen White, ‘Russia, the Former Soviet Union and Eastern Europe’ in Matt Qvortrup (ed),
Referendums Around the World (Palgrave Macmillan 2018) 19.

14 Reid (n 8) 623-637.

15 Regina Kiener, Melanie Kriisi, ‘Bedeutungswandel des Rechtsstaats und Folgen fiir die (direkte) Demokratie am
Beispiel volkerrechtswidriger Volksinitiativen’ (2009) 110 Schweizerisches Zentralblatt fiir Staats- und
Verwaltungsrecht 237, 239; Moeckli, ‘Of Minarets and Foreign Criminals: Swiss Direct Democracy and Human
Rights’ (n 12) 775.

16 Koen Abts, Stefan Rummens, ‘Populism versus Democracy’ (2007) 55 Political studies 405-424, 407-408; Jan-
Werner Miiller, What is Populism? (University of Pennsylvania Press 2016) 2-3; Bojan Bugaric, Alenka Kuhelj,
“Varieties of Populism in Europe: Is the Rule of Law in Danger?’ (2018) 10 Hague J Rule Law 21-33, 21-22; Cas
Mudde, Cristobal Rovira Kaltwasser, ‘Studying Populism in Comparative Perspective: Reflections on the
Contemporary and Future Research Agenda’ (2018) 51(13) Comparative Political Studies 1667-1693, 1670; Matthijs
Rooduijn, ‘State of the field: How to study populism and adjacent topics? A plea for both more and less focus’ (2019)
58 European Journal of Political Research 362-372, 364.

17 Abts, Rummens (n 16) 407-408; Mudde, Kaltwasser (n 16) 1670.

18 Bugaric, Kuhelj (n 16) 21-22; Mudde, Kaltwasser (n 16) 1669-1670.

19 Miiller (n 16) 2-3. and 27.



generate a range of well-considered popular judgments; rather, the referendum serves to ratify
what the populist leader has already discerned to be the genuine popular interest as a matter of
identity, not as a matter of aggregating empirically verifiable interests’2’. Thus, populist politicians
are less interested in the genuine will of the people and more in showing off popular support for
their own agendas. The Hungarian migrant quota referendum in 2016 served the purpose of turning
up the volume on the anti-migrant propaganda, which is shown by the fact that the Government
celebrated its victory in the media, even though the referendum was invalid due to the low turn-
out.?! Similarly, the Russian constitutional referendum or ‘All-Russian vote’ in 2020 was more of
a theatrical gesture than an actual openness to popular opinion, as the referendum did not follow
the rules of any of the legally recognized direct-democratic instruments. Moreover, it did not even
facilitate the expression of voters’ opinion as all constitutional amendments had to be affirmed or

rejected in their entirety instead of separate questions.??

The frequent use of referendums by populist politicians can increase the distrust in the instruments
of direct democracy. The populist use of referendums can cause tension between the exercise of
popular sovereignty and the protection of the rule of law. It may distort the genuine democratic
character of the instruments and give emphasis to those features of direct democracy that are most
commonly criticized. Arguments about the competency of voters to decide complex legal and
policy questions can surface in relation to votes that determine the future of the country, such as
the Brexit or the vote on the Greek financial bailout.? Concerns can be voiced about the freedom
of vote when the referendum proposal is unclear and when the populist referendum campaign —
such as the Brexit campaign — only amplifies the misinformation about the legal consequences of
the vote.?* Populist referendums on the rights of asylum seekers, foreigners, or other minorities are
capable of strengthening the populist notion of ‘we against them’ and harmfully affect the societal
groups that populists deem not to belong to the ‘people’.?> Thus the populist use of referendums

20 Miiller (n 16) 101.

2l Gabor Halmai, ‘The Invalid Anti-Migrant Referendum in Hungary’ (Verfassungsblog, 4 October 2016) <
https://verfassungsblog.de/hungarys-anti-european-immigration-laws/> accessed 15 March 2022.

22 Julian Ivan Beriger, ‘Russia’ in Daniel Moeckli, Anna Forgacs, Henri Ibi (eds), The Legal Limits of Direct
Democracy (Edward Elgar Publishing 2021) 260.

23 Laurence Morel, ‘The democratic criticism of referendums. The majority and the true will of the people’ in Laurence
Morel and Matt Qvortrup (eds), The Routledge Handbook to Referendums and Direct Democracy (Routledge 2018)
149; Matt Qvortrup, ‘Judicial Review of Direct Democracy’ in Matt Qvortrup, Direct democracy: A comparative
study of the theory and practice of government by the people (Manchester University Press 2014) 136; Ece Ozlem
Atikcan, ‘The expression of popular will: do campaigns matter and how do voters decide?’ in Laurence Morel and
Matt Qvortrup (eds), The Routledge Handbook to Referendums and Direct Democracy (Routledge 2018) 249.

24 Reid (n 8) 623-637

25 Abts, Rummens (n 16) 407-408; Ronald F. Inglehart, Pippa Norris, ‘Trump, Brexit, and the Rise of Populism:
Economic Have-Nots and Cultural Backlash’ (Harvard Kennedy School Faculty Research Working Paper Series No.
RWP16-026, August 2016) < https://www.hks.harvard.edu/publications/trump-brexit-and-rise-populism-economic-
have-nots-and-cultural-backlash> accessed 15 March 2022.
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https://www.hks.harvard.edu/publications/trump-brexit-and-rise-populism-economic-have-nots-and-cultural-backlash

can increase concerns about the ‘tyranny of the majority’ and that the rights and interests of
minorities cannot be effectively protected in a popular vote.?¢

Even if in the recent years some referendum events have been controversial, it must be emphasized
that direct-democratic instruments can genuinely ease the disconnect between the people and
governments.?” Direct democracy provides a control over the representative organs®® and can
restore the trust in the government and democracy.?’ Direct democracy opens a new channel
between the representatives and the people: it creates an ‘institutionalized discussion process’*°
for important policy questions, in which minority and majority opinions are articulated in the
public sphere. Studies suggest that direct democracy improves the responsiveness of the
government toward the citizens’ demands, especially when citizens have the power to influence
the political agenda through initiatives or when they have the power to react to government
decisions.*! Direct-democratic instruments can ensure that the policy decisions are more in line
with the citizens’ preferences than in a purely representative system.*> The direct-democratic
instruments introduce a new veto-player in the political system,** an additional check on the
representatives beyond the periodical elections, thus reducing chances that the government does
not act according to the interests of the majority.** The threat of referendums encourages

26 Marxer, ‘Foreword’ (n 1) 7; Marthe Fatin-Rouge Stefanini, ‘Referendums, minorities and individual freedoms’ in
Laurence Morel and Matt Qvortrup (eds), The Routledge Handbook to Referendums and Direct Democracy
(Routledge 2018) 371.

27 Saskia P. Ruth, Yanina Welp, Laurence Whitehead, ‘Direct Democracy in the Twenty-First Century’ in Saskia P.
Ruth, Yanina Welp, Laurence Whitehead (eds), Let the People Rule? Direct Democracy in the Twenty-First Century
(ECPR Press 2017) 1-2; John G. Matsusaka, Let the people rule: how direct democracy can meet the populist challenge
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governments to seek consensual decisions and consider minority positions.*® The right to
participate in the decision-making also incentivizes citizens to inform themselves about political
issues.’* An encouraged participation in politics and legislation increases civic engagement and
political knowledge and provides a democratic outlet for the dissatisfaction.’’

However, direct democracy can only fulfill the promise of enhanced civic engagement and genuine
democratic will-formation, if the direct-democratic instruments are well-constructed. The legal
construction of the direct-democratic instruments must ensure that the majorities are able express
their genuine will and at the same time the rights of the minorities and the rule of law are
protected.®® The careful construction of direct-democratic instruments can reduce the chance of
controversial referendums taking place and may also counter the populist threat of misusing
referendums.

The need for a careful design of direct-democratic instruments also follows from international law.
The International Covenant on Civil and Political Rights (ICCPR) states that every citizen shall
have the right and opportunity to take part in the conduct of public affairs directly, without
discrimination and unreasonable restrictions.** The Human Rights Committee emphasizes that the
Covenant does not impose any particular form of democracy on its member states, but if the state
introduces a direct-democratic instrument, such as referendums, then any restriction on the direct
participation must be reasonable and should not constitute a barrier to the use of the instrument.*

Meanwhile the Revised Guidelines on the Holding of Referendums (Revised Code, Code) adopted
by the European Commission for Democracy through Law (Venice Commission) highlight that ‘a
number of guarantees are necessary to ensure that they [referendums] genuinely express the wishes
of the electorate and do not go against international standards in the field of human rights,
democracy, and the rule of law’#. The Venice Commission has determined these necessary
guarantees in detail through the adoption of the original Code of Good Practice on Referendums
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(Original Code)* and its recent revision. These documents are highly important for the European
referendum practice, as they are the only international standards adopted specifically for
referendums. The Venice Commission drafted the Original Code in 2006-2007, which contained
the Guidelines on the holding of referendums and an Explanatory Memorandum. The Guidelines
were revised in 2020, in order to better reflect the recent challenges of the referendum practice.®
Although no explicit reference is made to any of the controversial referendums of the last years,
the introduction of the Revised Code states that the revision of the previous Code was influenced
by the recurring concerns about the protection of rule of law in the recent practice.* The Revised
Code is not binding on the member states but it serves as an important point of reference.* The
Code is not only cited by the Venice Commission in its legal opinions,* but also guides the national
practice.’

There are several elements of the referendum design that can affect the balance between popular
sovereignty and the rule of law. The conditions of initiating the referendum; the rules of the
signature collection; the legal limits imposed on the formulation and the substance of the
referendum question; the authorization procedure enforcing the legal limits; the rules governing
the referendum campaign and the voting event all influence this balance. The Revised Code makes
recommendations in all these areas.

First and foremost, it is crucial who has the power to initiate a referendum and determine the issue
to be put to a popular vote. Some direct-democratic instruments have inherently more potential for
democratic empowerment than others, while some are more prone to populist capture.* When
citizens have the power to initiate referendums, then direct democracy can be used to correct the
failures of representation and to empower the citizens to take action into their own hands.*
Meanwhile referendums triggered by the governments or parliamentary majorities are
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discretionary tools of the majorities that can be used to enhance their powers and avoid electoral
accountability on certain issues.*® Most populist referendums mentioned throughout the book (e.g.
Brexit or the Hungarian migrant quota referendum) fall in these categories.*!

It is a crucial element of the referendum design that the conditions of initiating the referendum are
clearly regulated. The rules of initiation should not create such technical hurdles for the citizens
that would hollow out democratic participation. Among other suggestions, the Revised Code
highlights that the necessary number of signatures for initiating a referendums should ensure that
citizens are interested in the referendum issue but should not be so high to make the initiation of
referendums impossible.*? For instance, the introduction of impossible technical hurdles in Russia,
where 4500 voters are required to form an initiative group to collect two million signatures, has
made citizen-initiated referendums practically unattainable to voters.>

The formulation of the referendum question is also important so that the voters are able to
understand the legal consequences of the vote and decide according to their actual preferences.
The vote on the Brexit has been criticized for the lack of clarity in the legal consequences of voting
for leaving the EU.* The Revised Code emphasizes the importance of clarity as part of free
suffrage.>> The freedom of voters to form an opinion about the referendum question requires the
question to be clear and comprehensible. The states also have to devise rules for countering
misleading and biased referendums where the voters are prevented from expressing their genuine
preferences due to the formulation of the question.

Limitations on the permissible scope of direct-democratic decision-making can effectively protect
the values of constitutional democracy and the rule of law against the potential misuse of
referendums.* In this regard, the Revised Code emphasizes that the text submitted to a referendum
must comply with all superior laws and international law as well as the principles of democracy,
human rights, and the rule of law.”” Based on empirical studies, there are few instances when
referendums aim to restrict the existing rights of minorities,’® although they are not without
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precedent as the 2009 Swiss minaret ban referendum shows. More often the minorities are harmed
by the majority blocking or repealing government efforts to provide more rights for minority
groups and eliminate discrimination.’® For example, the defense of marriage referendums in
Slovakia, Slovenia, Croatia, and Romania all aimed at obstructing the legal recognition of same
sex marriage. It has been shown that the ‘outgroups’ of society, the groups who the given society
considers not integrated, such as foreigners or certain racial or religious minorities, can be
negatively affected by referendums.®

The legal rules governing the initiation of referendums, the formal limits on the wording of the
referendum proposal and the substantive limits excluding certain issues can all contribute to a well-
functioning direct-democratic instrument. However, the regulatory framework should not be
regarded as static. The different institutional and procedural configurations for enforcing the legal
limits and authorizing certain referendums while rejecting others are just as crucial. The
institutional choices and the procedural guarantees governing the authorization can hinder both the
arbitrary restriction of democratic rights as well as the exercise of uncontrolled majoritarian power.

The Revised Code emphasizes that an impartial body — preferably an independent central
commission — must be entrusted with the organization and the supervision of the referendum.®
The Code also requires an effective system of appeals for referendum matters with an impartial
and independent appeal body.®> Regarding the individual procedural rights, the Code states that all
voters must be entitled to an appeal and the ‘applicant’s right to a hearing involving both parties
must be protected’®.

The procedural design of referendums is vital to enforce the rules protecting the freedom of vote
and other fundamental rights and freedoms. The referendum authorization procedure holds the key
to blocking referendums that might go against the fundamental values of constitutional democracy
and the rule of law. The institutional choice for the procedure as well as the procedural guarantees
provided for the parties can determine how effectively the state can prevent such referendums and
protect its citizens.

The procedural design of referendums is also crucial to ensure that the state cannot arbitrarily
restrict the exercise of popular sovereignty when exercising discretionary powers. The procedural
guarantees such as the independence and impartiality of the decision-maker, the availability of
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effective remedies, or hearing rights can all ensure that the initiators of the referendum and the
voters are protected against the arbitrariness of state action.

Lastly, the procedural guarantees can themselves have an empowering effect. As Jeremy Waldron,
a theorist of the procedural understanding of the rule of law, highlights, the essential idea of
procedure ‘embodies a crucial dignitarian idea — respecting the dignity of those to whom the norms
are applied as being capable of explaining themselves’®*. Social psychology research has shown
that the perception of procedural justice can itself represent a value.® If the participants perceive
that the authorities conducted a fair procedure respecting their dignity, then this perception
increases the legitimacy of the authority as well as the acceptance of the decision.®

2. The uniqueness of referendum authorization procedures

Almost all European states regulate the permissible scope of citizen-initiated referendums and
voters cannot initiate a referendum completely free of legal constraints. Most European states have
introduced substantive limits on referendums, most commonly excluding financial matters,
questions of amnesty and pardon, and fundamental rights from the scope of referendums.®’ The
substantive limits are often supplemented with some form of clarity requirement for the
formulation of the question.®® The legitimacy of limiting the exercise of popular sovereignty is not
questioned here but is accepted as a given.

At the focus of the book is the question of how the enforcement of the legal limits can strike a
balance between competing interests. In the referendum authorization procedure, the decision-
maker must find an equilibrium between protecting the individual and public interests and allowing
the exercise of the democratic rights of citizens. Legal limits can serve multiple individual and
public interests. Substantive limits can be imposed in order to protect the current constitutional
order or more generally the rule of law. Excluding certain issues can also aim to protect
fundamental rights and freedoms, the functionality of the state, or the stability of the state
organization.” Meanwhile formal limits generally aim to protect the right to vote. In the
referendum authorization procedure, the state institutions have to assess whether the referendum
proposal violates these protected interests in a way that would make the exercise of democratic
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rights impermissible. At the same time the state has to devise a practice that does not make the
instruments of direct democracy dead letter and completely unattainable for citizens.

From a procedural standpoint this means that the competent state institution shall not decide in an
arbitrary way. The procedural rules should enable the state institution to consider all relevant
arguments on both sides. The final decision should reflect that the exercise of discretion is the
result of careful deliberation. Consequently, the main question is how to minimize the risk of
arbitrary decision-making and maximize the chance of a balanced decision.

The referendum authorization procedure is an atypical public law dispute where the traditional fair
trial guarantees may not seem evidently applicable. Indeed, most European states do not ensure
the same procedural guarantees for referendum authorization procedures as for civil or
administrative law disputes.”’ The referendum authorization is a future-oriented and mostly
abstract review of the referendum proposal. It is not a classic contradictory procedure between
individual parties. In most states only the initiators of the referendum are a party to the
authorization procedure, although arguably the interests of all voters are affected by the decision
since the subject of the procedure is the exercise of their political rights. This last element — the
exercise of political rights — warrants the observance of some procedural guarantees. However, it
must be acknowledged that a full-fledged list of fair trial rights may not be applicable to
referendum authorization due to its special nature.

When trying to understand the nature of the referendum authorization procedure among public law
disputes, multiple questions arise. Is the referendum authorization procedure legal or political in
its nature? Is the review of legal limits abstract or concrete? Can this procedure be regarded as
legal adjudication where procedural guarantees should be available for the affected parties? And
if so, then what procedural guarantees should be applicable?

The present book aims to answer these questions. I explore in detail the applicability of four
procedural guarantees: the independence and impartiality of the decision-maker; the right to a
reasoned decision; the right to be heard; the right to an effective remedy. The four procedural
guarantees are selected based on the fair trial rights guaranteed by international treaties, on the
procedural understanding of the rule of law and on the procedural recommendations of the Venice
Commission’s Revised Code.” I investigate the applicability of these procedural guarantees based
on the special nature of referendum authorization procedures. I explore the referendum practice of
selected European states in order to flesh out the advantages of certain institutional or procedural
solutions in reducing the chance of arbitrary decision-making.
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3. The scope of the book
3.1.  Terminology

Instruments of direct democracy can be classified in numerous ways and the terminology used in
the literature is also quite diverse.””> The most commonly mentioned direct-democratic instruments
are referendums, popular or citizens’ initiatives, plebiscites, agenda initiatives and recalls.”
Agenda initiatives describe citizen-initiated proposals to representative bodies that aim to put
issues on the agenda of the state institution but do not result in a vote. Recalls are popular votes
specifically about terminating the mandate of certain state officials or representatives: these are
votes on persons and not policy issues.” The literature either uses the term referendum for all
events of popular vote on policy issues or it differentiates between referendums and popular
initiatives.” If used separately, then referendums refer to reactive popular voting events, when
citizens confirm, reject or abrogate legislation and popular or citizens’ initiatives refer to votes on
initiatives formulated by citizens. Meanwhile plebiscites carry a negative connotation and
traditionally refer to referendums initiated by the government.” I will use the term referendum to
cover both reactive and proactive popular voting events regardless of the initiator of the vote. Since
the referendum authorization procedures take place before the voting event, the terms referendum
proposal, initiative, or referendum request will be used to describe the issue submitted to a
referendum.

Referendums can be classified in multiple ways.” One dimension of the classification is the
mandatory or facultative (optional) nature of the referendums: whether the referendum is a
compulsory element of the decision-making process on pre-determined issues or the referendum
can be freely initiated by state actors or citizens.” Another dimension is based on the legal effect
of the vote: whether the referendum results bind the representative organs or are merely
consultative.” Yet another categorization can be made according to the types of questions that can
be submitted to a referendum: is it possible to initiate a popular vote on constitutional revisions,
or is it limited to legislative changes?® Is it permissible to call referendums on individual
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administrative acts or only on normative provisions?®! Referendums can also be divided based on
their direction: referendums can be reactive or proactive. A reactive referendum is non-propositive
and decision-controlling,®? as the initiators aim to confirm, veto, or abrogate a state decision. In
contrast, a proactive referendum is propositive and decision-promoting,* as the initiators formulate
the issue put to a popular vote. Finally, referendums can be classified based on the initiator of the
popular vote. A referendum can be top-down if it is initiated by the political establishment or
bottom-up if by citizens.*

I rely on the classification used in the LIDD research project.®® This classification is based on the
initiator of the direct-democratic instrument, thus the entity that has the power to define the subject
of the referendum or agenda initiative. Referendums may be initiated by citizens, state institutions
or may be legally mandated. Citizen-initiated referendums come in two versions: proactive citizen-
initiated referendums allow a certain number of citizens to initiate a referendum and formulate the
topic of the referendum, while rejective citizen-initiated referendums allow a certain number of
citizens to initiate a referendum that is aimed to prevent new laws from being passed or to repeal
existing laws. Institution-initiated referendums are optionally initiated by the executive, by the
legislature or by a number of subnational entities and these institutions define the issue for the
popular vote. Meanwhile law-initiated referendums are triggered if certain conditions specified by
law (i.e. the constitution or a legislative act) are met. The law may determine the topic (e.g. transfer
of sovereignty) or the type of legal act (e.g. constitutional amendment) that triggers the referendum
process.
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Figure 1.1. Source: LIDD Project website at < http://lidd-project.org/research/>

3.2.  Topical scope

The instruments of direct democracy have extensive comparative political science literature, where
the focus lies mostly on the use of direct-democratic instruments, the campaign, and the voting
process.® Referendums and other direct-democratic instruments also appear prominently in
comparative constitutional law scholarship. Some of the comparative constitutional law volumes
thoroughly describe the conditions of initiating referendums and the practice of referendums in
selected states.®” In these edited books, the state institutions authorizing referendums are usually
mentioned, but procedural details are not provided. Other comparative works highlight the
challenges of direct democracy.*® Some of these works focus on the protection of individual rights
or on the imposition of legal limits,* but without revealing much about the procedures for
enforcing these limits. Similarly, the national literature on direct-democratic instruments offers
valuable sources for understanding how the legal limits imposed on referendums are interpreted in
specific countries, but rarely reflects on the procedural aspects of referendum authorization.” The
only question about referendum authorization that occasionally appears in the national literature is
the question of institutional choice.”’ Meanwhile, the constitutional law literature on the state
institutions authorizing referendums also provides little guidance, because referendum
authorization is never the core constitutional function of the given institution. For instance, most
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of the comparative works on constitutional courts focus on their constitutional review functions
and only mention election and referendum disputes as possible ancillary tasks.”?

I analyze primarily the various institutional and procedural guarantees applied in authorizing
citizen-initiated referendums. Citizen-initiated referendums are selected due to their high potential
for democratic empowerment.” Both types of citizen-initiated referendums allow people to start
the referendum process and ultimately decide about the issue. Citizen-initiated referendums are
specifically designed to allow citizens to interact with the representative government: rejective
referendums are called for the confirmation or rejection of the decisions of the representative
organs, while proactive citizen-initiated referendums are able to bring up issues that are
disregarded by the representative government.”* Thus, citizens can voice their discontent with
decisions or the lack of decisions through initiating referendums and can keep the elected
representatives accountable.”

Examples of referendums initiated by state institutions are highlighted briefly to provide contrast
to citizen-initiated referendums. These instruments have the least democratic potential.”® Being
completely at the service of state actors, these referendums rarely serve civic empowerment,
regardless of their procedural design. Instead, these direct-democratic instruments are often used
by (populist) governments to further their agenda and to claim that their ideas are in fact supported
by the electorate.

Citizen-initiated referendums and state institution-initiated referendums accentuate different
aspects of the tension between popular sovereignty and rule of law. Citizen-initiated referendums
represent the fullest exercise of popular sovereignty among the direct-democratic instruments,
these confer the most power to citizens. However, this also means that these instruments can be
potentially in conflict with the rule of law and the fundamental values of a liberal democracy. For
these reasons, citizen-initiated referendums are usually extensively regulated, including the
referendum authorization procedures. In contrast, referendums initiated by state institutions are
controlled forms of the exercise of popular sovereignty, because the state institutions have
discretion to select the issues put to a vote. Traditionally, these instruments are deemed purely
political and the legal constraints — including the authorization procedures — imposed on these
instruments are not comparable to referendums initiated by citizens. However, the increasing
populist use of these instruments has shown that referendums initiated by state actors can also be
in conflict with the rule of law. Still, the fact that these instruments are underregulated and
authorization procedures are rarely devised for them makes it difficult to analyze these direct-

92 Andrew Harding, Constitutional courts: a comparative study (Wildy, Simmonds & Hill 2009); Maartje de Visser,
Constitutional review in Europe: a comparative analysis (Oxford: Hart 2014); John Bell and Marie-Luce Paris (eds),
Rights-based constitutional review: constitutional courts in a changing landscape (Edward Elgar Publishing 2016);
Martin Belov (ed), The Role of Courts in Contemporary Legal Orders (Eleven International Publishing 2019).

93 Cheneval, Ferrin (n 4) 116.

% Frey, Stutzer, Neckermann (n 32) 108.

95 Matsusaka, Let the people rule: how direct democracy can meet the populist challenge (n 27) 155.

% Daniel Moeckli, ‘Referendums: Tyranny of the Majority?’ (n 50) 337; Cheneval, El-Wakil (n 38) 299.



democratic instruments from a legal (procedural) perspective. Consequently, only few examples
of government-initiated referendums are highlighted in the comparative analysis of referendum
authorization decisions.”’

L use the term referendum authorization procedure to describe the procedure of the competent state
institution that reviews whether the citizen-initiated referendum complies with the legal limits
imposed on the instrument. According to the type of legal limits, the referendum authorization
procedures can be categorized into three groups.

All citizen-initiated referendums have to comply with certain technical limits: the legal rules
determine the number of signatures that is needed to initiate a referendum and, in some states,
prescribe the formation of an initiative group, the use of certain submission forms or time limits
for submitting questions. In the corresponding fechnical authorization procedure, the state
institution counts and verifies the signatures and officially registers the initiative or referendum
request. The technical limits and procedures can be decisive for the accessibility of a referendum.®®
Especially the number of required signatures is crucial for the practical use of the direct-democratic
instrument. However, these limits are unrelated to the issue of the referendum: the content of the
referendum proposal is not assessed in these procedures. Additionally, the review of technical
limits rarely requires the exercise of discretion. The procedures are usually very straightforward,
thus they are excluded from the analysis.

The second group of limits encompasses the formal limits that determine how the referendum issue
or question has to be worded. Such formal limits ensure that the voters can express their genuine
preferences at the ballots, thus that they are not misled or confused by the formulation of the
referendum question. They can base their answer on a clear understanding of both the question
and its potential legal consequences. This way the formal limits protect all voters and the freedom
of the vote. The most common formal limits are the clarity, the unity of form, and the unity of
substance requirements.”® The unity of form requirement ensures that the referendum issue is not
a mix of a generally worded proposal and a draft legal text. The unity of substance guarantees that
the issues put to a vote are connected to each other. Meanwhile the clarity requirement is a broader
category that can cover any requirement that ensures the free will-formation of the voters. The
corresponding formal authorization procedures are for reviewing the formulation of the initiative
or the referendum question. As the content of the referendum proposal is evaluated in these
procedures and the state institutions exercise considerable discretionary powers, formal
authorization procedures are a fundamental part of the present research.

97 See Chapter V.

% For instance in Russia, the lack of practical experience with citizen-initiated referendums is due to the extensive
technical limits. See: Beriger (n 22) 245.

% These limits may also appear under different names in the literature or in the national legislation. For instance the
Swiss legislation uses the terms ‘consistency of subject matter’ and ‘consistency of form’. See Art. 75 Federal Act on
Political Rights. Here I rely on the terms used in the Revised Code II1.2.



Lastly, substantive limits exclude certain subject matters from being put to a popular vote. Some
substantive limits aim to protect fundamental rights and freedoms or the constitutional order of the
state. Other substantive limits ensure that decisions about the core functions of the state (e.g.
national security, emergency powers, or finances) or decisions about the state organization (e.g.
election rules, competences of government branches, civil service laws) are reserved for the elected
representatives.'” In the corresponding substantive authorization procedures the state institutions
review whether the issue proposed for a popular vote falls under one or more of the prohibited
topics. These procedures are also part of the analysis, because — similarly to formal authorization
procedures — the content of the referendum proposal is evaluated in them, and state institutions
exercise discretionary powers.

Most states do not have a clear-cut separation between the different types of authorization
procedures in practice.'”’ In some states the technical and formal authorization procedures are
carried out together, for instance the formulation of the question is checked when the initiative
group is registered, and the signatures are counted. In other states the same institution reviews the
formal and substantive limits in a single procedure. The reason for still using this distinction is
mostly to signal that the pre-vote referendum authorization procedures can fulfill different
functions: checking that technical requirement are complied with, ensuring that the referendum
request gathered enough popular support, protecting the free will-formation of all voters, and
protecting individual rights or other public interests.

I focus exclusively on pre-vote authorization procedures. In terms of the timing of the referendum
authorization procedure, three possible solutions exist: the citizen-initiated referendum may be
reviewed before the signature collection starts, after the necessary number of signatures have been
collected, or after the vote has taken place. The Council of Europe member states all use pre-vote
review procedures, while post-vote review is typical in the United States.'” Pre-vote review
ensures that the subject of the authorization is in fact only a proposed question and not the
expressed will of the people. If a referendum request is blocked from reaching the ballot, the pre-
vote review protects the people from the frustration of a decision that is impossible to implement.
So, in reality, the pre-vote review fosters not only the rule of law, but also the democratic process
by not allowing fruitless popular votes to take place.!® It also mitigates the political pressure on
the state institutions, which may be more reluctant to find an initiative unconstitutional after the
voters have showed their support for it. In contrast, the post-vote review effectively means the
review of the legislative act that was adopted in the referendum process. Most European states
have established constitutional courts or authorized regular high courts to review the

100 See Chapter IV.3.1.

101 See Chapter 11.4.

102 Kenneth P. Miller, Direct Democracy and the Courts (Cambridge University Press 2009) 99; Henry S. Noyes, The
Law of Direct Democracy (Carolina Academic Press 2014) 145.

103 Douglas C. Michael, ‘Preelection Judicial Review: Taking the Initiative in Voter Protection’ (1983) 71 California
Law Review 1216, 1233-1234.



constitutionality of legislative acts.'™ The assessment of these post-vote review systems is
excluded from the analysis, because they would raise different questions than the pre-vote review.
While the pre-vote review focuses on deciding whether popular sovereignty should be exercised,
the post-vote review is about the legislative change following the referendum. The post-vote
review procedures are not able to fully remedy the potential defects of the referendum proposal.
Most evidently, these remedies are ex post fact: the vote on a potentially unlawful or
unconstitutional referendum has taken place and the results of the successful referendum have
become part of the legal system. This means that while certain defects such as violation of
fundamental rights and freedoms can be corrected after the vote, other defects such as the
misleading formulation of questions are final.

Other state interventions during the referendum process are also excluded from the scope of this
book. Once a citizen-initiated referendum has been authorized as fulfilling all the technical, formal,
and substantive requirements, the next stages of the referendum process are the campaign, then the
vote itself and the verification of the results. These stages also entail a number of decisions by state
institutions. Campaign rule violations, irregularities during the vote or even the final results of the
referendum may be challenged. These procedures are excluded because these are not linked to the
content of the referendum and are not decisive for the popular vote taking place.

3.3.  Temporal scope

I analyze the referendum authorization procedures currently in force, without going into details
about their historical development. Institutional and even procedural choices are often rooted in
constitutional traditions or can be traced back to certain constitutional events. Historical references
are only used when they can contribute to interpreting the current institutional and procedural
settings.

I primarily focus on referendum authorization decisions and referendum events that occurred
between 1989/90 and 2022. The one exception from the temporal scope is an Italian referendum
case from 1978.1% This case is included in the analysis because the Italian Constitutional Court
introduced new legal limits, which are highly influential in the current practice of the Court.

The main reason for choosing 1989/90 as a starting point is that the new constitutions of the Central
and Eastern European countries were adopted in or after 1989. Thus, in this region direct
democracy has been introduced or reintroduced then. Drawing on more than 30 years of practice
also makes it possible to include countries that are sporadic users of direct democracy.!%

104 de Visser (n 92) 99; Wojciech Sadurski, Rights Before Courts: A Study of Constitutional Courts in Postcommunist
States of Central and Eastern Europe (Springer 2005) 5.

105 Judgement no. 16 of 1978 of the Constitutional Court, Official Gazette, 1st Special Series no. 39 of 8 February
1978.

16 Morel, ‘Types of referendums, provisions and practice at national level worldwide’ (n 72) 52-53.



3.4. Geographical scope

The geographical scope of the book is limited to Europe and to national referendums. The member
states of the Council of Europe are assessed to establish the general trends of referendum
authorization, while a smaller set of member states are used for the more detailed analysis. The
member states of the Council of Europe have committed themselves to protect the rule of law and
ensure the enjoyment of human rights and fundamental freedoms.'”” Focusing on these states offers
an opportunity to assess how they can balance these fundamental principles in their referendum
practice. The member states of the Council of Europe are also subject to the only international
standards guiding referendums: the Revised Guidelines on the Holding of Referendums.
Consequently, the fulfillment of the institutional and procedural requirements of the Revised Code
is a relevant question regarding the referendum practice of these states.

Limiting the analysis to Europe also provides a manageable set of states that still represent a wide
variety of different systems and practices. Some countries are in the world-wide frontline of
referendum practice (Switzerland, Liechtenstein), while others are frequent or regular users.'®
Some states impose many limits (Portugal, Hungary), while others none or only few (Switzerland,
Croatia). Several different institutional solutions appear in Europe for referendum authorization,
from election commissions through presidents and parliaments to regular and constitutional courts.
The procedural rights of the parties are also varied.'®”

The smaller set of states is selected based on the following criteria: 1) the selected states need to
have some form of citizen-initiated referendum at the national level, 2) the citizen-initiated
referendum has been used in practice since 1989-90, 3) the states need to represent prevalent
institutional choices for referendum authorization in Europe 4) and the states should represent both
‘old” and ‘new’ democracies. Including ‘new’ democracies contributes to an even geographic
distribution of states. More importantly, several ‘new’ democracies have introduced citizen-
initiated referendums after the fall of the Soviet Union and a couple of them have organized
multiple referendums since. Meanwhile relatively few ‘old” democracies use these instruments.

Out of the 47 member states of the Council of Europe only 25 have legal institutions for citizen-
initiated referendums at national level.!'® Since 1990 only 15 of these states have had national
referendum events initiated by citizens: Bulgaria, Croatia, Georgia, Hungary, Italy, Latvia,
Liechtenstein, Lithuania, Malta, North Macedonia, San Marino, Slovakia, Slovenia, Switzerland

107 Art 3 Statute of the Council of Europe, ETS No. 001, London 5 May1949.

108 Morel, ‘Types of referendums, provisions and practice at national level worldwide’ (n 72) 52-53.

19 See Chapter I1.2.
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Luxembourg, Malta, Moldova, Montenegro, North Macedonia, Portugal, Russia, San Marino, Serbia, Slovakia,
Slovenia, Switzerland, Ukraine. See LIDD data dashboard > Summaries > By Instrument/Countries on <http://lidd-
project.org/data/> accessed 15 March 2022.
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and Ukraine.!"" For the selection of the smaller set of states I focus on states that have had multiple
citizen-initiated referendums since 1989/1990, because the exceptional use of citizen-initiated
instruments does not allow for developing a practice in referendum authorization procedures. This
selection step excludes Georgia, Malta, North Macedonia, and Ukraine. Croatia has also had only
one citizen-initiated referendum. However, the referendum was on the issue of same-sex marriage,
which allows for a comparison with Slovakia and Slovenia where citizens also initiated
referendums on same-sex marriage.

Out of the ‘old” democracies San Marino is excluded because it has similar institutional settings
to Italy (authorization by the Constitutional Court). This leaves Italy, Liechtenstein, and
Switzerland. Out of the ‘new’ democracies in Central-Eastern Europe and the Baltics, Bulgaria
and Lithuania are excluded based on similar considerations. They both leave referendum
authorization decisions to the parliaments, an institutional setting that is already represented by
other states (Croatia, Liechtenstein, Slovenia, and Switzerland). Consequently, the book highlights
the referendum practice of the following eight states: Croatia, Italy, Hungary, Latvia,
Liechtenstein, Slovakia, Slovenia, and Switzerland.

4. Structure The structure of the book

Following these introductory remarks, the next chapter provides an overview of the referendum
authorization procedures for citizen-initiated referendums in the Council of Europe (Chapter II).
This overview is built primarily on the LIDD database, and its aim is to show the general trends in
referendum authorization procedures. Subsequently, a brief introduction is provided to the legal
provisions that govern referendums in the eight selected states (Chapter III). Then, the special
nature of the referendum authorization procedure is analyzed in more detail (Chapter IV). This
part of the book tries to resolve the dualities surrounding the procedure: is the referendum
authorization procedure political or legal? Is the review of legal limits abstract or concrete? This
chapter also provides an overview of the most common legal limits from a procedural standpoint.
Next, I explore how the principles of independence and impartiality of the decision-maker, the
right to a reasoned decision, the right to be heard and the right to an effective remedy shape the
referendum authorization practice of the selected states (Chapter V). Each procedural guarantee is
evaluated through three questions: 1) what is the function of the procedural guarantee in
referendum authorization procedures with regard to the special nature of these procedures? 2) is
the procedural guarantee ensured in the referendum authorization practice of the selected states?
3) how could the procedural guarantee be better incorporated in the referendum authorization
procedures of the selected states? Finally, I draw some conclusions based on the comparative

11 For the list of referendum events, see Chapter I1.2. See also LIDD Referendum events dashboard > Vote trigger >
Citizens (included) on < http://lidd-project.org/data2/> or < https://www.sudd.ch/> accessed 15 March 2022.
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analysis and attempt to establish best practices for referendum authorization procedures (Chapter
VI).



Chapter II: European trends in referendum authorization

A number of online databases are already available to describe the various aspects of direct-
democratic instruments. Some data collections have focused on the referendum practice and the
databases list the referendum events per country.!!? In other instances, direct democracy has been
analyzed as a segment of broader democracy research and the databases contain the numerical
indicators of direct-democratic instruments, such as signature counts, time limits, and quorums.'*?
Lastly, some of the databases contain the legal provisions applicable to direct-democratic
instruments and focus on the classification of the instruments.''* Even though this last group of
databases has touched on the questions of legal limits and referendum authorization, the data
collection has not been systematic in this regard.

The findings of this chapter build on the direct democracy database created within the framework
of the LIDD project.'> The LIDD database''® is the first database which comprehensively contains
all the relevant legal rules about direct-democratic instruments with the distinct aim of learning
about the legal limits imposed on direct-democratic instruments and their enforcement
mechanisms. The database follows a questionnaire format, where each direct-democratic
instrument has been assigned between 42 and 75 questions. The questions are grouped according
to the various aspects of the direct-democratic process. They are also unified across all instruments
to reach comparable results. The LIDD data collection has had three phases. First the members of
the LIDD research group had filled out questionnaires for all 47 member states of the Council of
Europe, which resulted in the first version of the dataset. The questionnaire was then sent out to
national experts in each country. In the final phase the answers of the LIDD dataset and the expert
dataset were reconciled by the LIDD researchers, and the final database was created.

The final database enables users to view the data on the seven direct-democratic instruments in
different configurations. The database offers summaries by country, showing the legal rules
governing each direct-democratic instrument in a single country.'”” Alternatively, the data can be
viewed by instrument, showing all the countries that allow the use of the given direct-democratic
instruments.''® The collected data can also be explored by instrument, question group and single

112 See <https://c2d.ch/> or <https://www.sudd.ch/> accessed 15 March 2022,
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democracy> accessed 15 March 2022.
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question.'”® This configuration has contributed the most to the comparative analysis, because the
data is accompanied by the legal sources and the comments from the experts.

1. Citizen-initiated referendums in Europe

In the LIDD project the direct-democratic instruments are classified into seven categories: agenda-
initiatives, law-initiated referendums, executive-initiated referendums, legislature-initiated
referendums, referendums initiated by subnational entities, proactive citizen-initiated
referendums, and rejective citizen-initiated referendums. This classification is based on the
initiator of the referendum or agenda initiative, who is understood as the entity that has the power
to define the subject of the referendum or agenda initiative. The following definitions are given to
each instrument!'?’;

Agenda initiative: An instrument that allows a certain number of citizens to put an issue on the
agenda of state organs but that does not lead to a referendum (i.e., a popular vote). An agenda
initiative mandates the state organ to deal with the proposal: make a decision about it or at least
debate it.

Law-initiated referendum: A referendum that is triggered if certain conditions specified by law
(i.e. the constitution or a legislative act) are met. The law may determine the topic (e.g. transfer of
sovereignty) or the type of legal act (e.g. constitutional amendment) that triggers the referendum
process. The law can either directly require the holding of a referendum or require it in case certain
additional conditions are not met (e.g. a constitutional amendment is not passed by a supermajority
in parliament). In all cases the referendum is triggered by law rather than initiated by a state organ.

Executive-initiated referendum: A referendum that can be initiated by the executive (i.e. the
government (or parts of it)). A referendum is initiated by the executive if the government or other
executive actors can start the referendum process by defining the issue for the popular vote.

Legislature-initiated referendum: A referendum that can be initiated by the legislature (i.e.
parliament (or parts of it)). A referendum is initiated by the legislature if the parliament or members
of the parliament can start the referendum process by defining the issue for the popular vote.

Referendum initiated by subnational entities: A referendum that can be initiated by (a certain
number of) subnational entities (regions, provinces, cantons, municipalities). A referendum is
initiated by a subnational entity if it can start the referendum process by defining the issue for the
popular vote.

120 See LIDD data dashboard > Get started > Typology on <http://lidd-project.org/data/> accessed 15 March 2022.
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Proactive citizen-initiated referendum: An instrument that allows a certain number of citizens to
initiate a referendum and formulate the topic of the referendum.

Rejective citizen-initiated referendum: An instrument that allows a certain number of citizens to
initiate a referendum that is aimed at preventing new laws (or parts of them) from being passed or
at repealing existing laws (or parts of them).

Out of the 47 member states of the Council of Europe only a handful do not have any of these
direct-democratic instruments at national level: Belgium, Bosnia, Cyprus, the Czech Republic,
Monaco, and Norway. It is possible to organize ad hoc referendums in these states, but direct-
democratic instruments are not part of their constitutional system. All other states have at least one
direct-democratic instrument from the seven variants. Two microstates — Liechtenstein and San
Marino — lead the list with the most instruments. Neither of them has executive-initiated
referendums, but all other instruments are available. Their leading position is not as surprising as
the prominent positions of their followers: Albania, Armenia, Bulgaria, Montenegro, and Serbia.
These states are not well-known for their direct-democratic traditions, and indeed the five of them
together have had less referendums (25) than San Marino alone (26), which is still much less than
the referendums Liechtenstein has held (41).'*' Interestingly, the chart suggests that new
democracies are better equipped with direct-democratic instruments than older ones. However, the
examples of the top states show that this does not necessarily mean an active use of these
instruments. More often, it was important in the process of democratic transition to signal the
democratization through the introduction of a broad range of direct-democratic instruments.'??

2 LIDD Referendum events dashboard > Select country on < http://lidd-project.org/data2/> accessed 15 March 2022.
122 Podolnjak, ‘Constitutional Reforms of Citizen-Initiated Referendum. Causes of Different Outcomes in Slovenia
and Croatia’ (n 89) 131.
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Figure 2.1.

The most popular direct-democratic instruments are referendums optionally initiated by the
parliament, agenda initiatives, and law-initiated referendums. This could suggest that most states
approach the introduction of direct-democratic instruments with caution and do not want to give
away too much decision-making authority. Interestingly however, proactive citizen-initiated
referendums also enjoy considerable popularity, even though they put the most power in the hands
on the people. In contrast, rejective citizen-initiated referendums, which are more conservative
instruments of citizen empowerment, are far less popular.
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Figure 2.2.

The spread of proactive citizen-initiated referendums can be linked to the democratic transition of
countries after the fall of the Soviet Union, as a lot of new democracies have introduced such
instruments. If we zoom in on proactive citizen-initiated referendums, only four states that were
already democracies before 1989/90 have such instruments: Liechtenstein, Portugal, San Marino,
and Switzerland. The other 17 states that allow proactive initiatives are all new democracies.
Meanwhile the trend is the opposite for rejective citizen-initiated referendums. Older democracies
prefer this choice and only two new democracies (Albania, Slovenia) have introduced such
instruments.



Figure 2.3.

2. Formal and substantive limits

Before turning to the authorization procedures, it is important to give an overview of the legal
limits imposed on referendums. Since the referendum authorization procedures are primarily about
reviewing the legal limits, the authorization procedures cannot be discussed without giving an
overview of the legal limits.

The LIDD database contains data on three formal limits: the clarity of the question, the unity of
form, and the unity of substance. These formal limits also appear in the Revised Code of the Venice
Commission. The clarity requirement is an integral element of free suffrage, while the unity of
form and content are recommended elements of the procedural validity of the texts submitted to
referendums. '

The questionnaire on substantive limits asks whether referendums are prohibited on:

a) constitutional amendments;

b) international law obligations;

¢) fundamental rights and freedoms;

d) state structure or form of government;

e) state symbols,

f) the official language;

g) territorial issues or territorial integrity;

h) state finances (including budget, taxes, or other financial obligations);
1) national security (including the military, police, and secret services);

123 Revised Code I11. 2.



j) emergency powers (including declaration of war, state of emergency) and urgent matters;
k) pardon or amnesty;

1) naturalization;

m) minorities or minority rights;

n) rules of elections and referendums;

0) election or appointment of state officials or civil service laws;

p) legislative competences,

q) executive competences,

r) issues related to the judiciary (including competences, independence) or

s) 1issues related to local governance.

Some of these limits correspond to the Revised Code that requires the texts submitted to a
referendum to comply with all superior law and not be contrary to international law and the
principles of democracy, human rights, and the rule of law.'>* The other limits are formulated based
on the national rules on referendums, so that all existing substantive limits could be categorized.

The data collection shows that most states impose a clarity requirement for proactive citizen-
initiated referendums, while fewer states specify that the referendum issue should not violate the
unity of substance or unity of form requirements. This is not surprising, since the clarity
requirement is an overarching principle that is capable of enforcing both other principles. If a
referendum question bundles different issues together, then the voters cannot express their
preferences on the separate issues, thus the question also violates the clarity requirement.
Similarly, if the referendum issue contains both legal texts and general proposals, then the legal
consequences of the vote are not clearly determined. Only five states do not impose any formal
limits on the proactive citizen-initiated referendums: Azerbaijan, Georgia, Latvia, Montenegro,
and Ukraine.

124 Revised Code III. 1.
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Figure 2.4.

The regulation of rejective citizen-initiated referendums shows a different picture regarding formal
limits. Half of the states that have rejective referendums, do not impose any formal limits (Albania,
Malta, Luxembourg, and Slovenia). In the other half of the states, the most common formal limit
is the unity of substance requirement that appears in three states (Italy, Liechtenstein, and
Switzerland).'? The other two formal limits only appear in two-two states: the clarity of the
referendum issue is required in Italy and San Marino, while the unity of form in Italy and
Liechtenstein. Compared to the formal limits on proactive referendums, this difference might be
due to the different subject of the referendums, since the subject of rejective referendums is always
an official act adopted by state institutions.

125 It must be noted that the applicability of formal limits to rejective citizen-initiated referendums is contested both
in Switzerland and Liechtenstein. Daniel Moeckli, ‘Switzerland’ in Daniel Moeckli, Anna Forgacs, Henri Ibi (eds),
The Legal Limits of Direct Democracy (Edward Elgar Publishing 2021) 34; Wilfried Marxer, ‘Liechtenstein’ in Daniel
Moeckli, Anna Forgécs, Henri Ibi (eds), The Legal Limits of Direct Democracy (Edward Elgar Publishing 2021) 55-
57.
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Figure 2.5.

The proactive and rejective citizen-initiated referendums show more correlation in terms of the
most common substantive limits. The most commonly restricted topics are state finances.
Questions about pardon and amnesty, and emergency powers are also common exceptions from
citizen-initiated referendums. Many states do not allow citizen-initiated referendums to take place
about fundamental rights (Albania, Armenia, Azerbaijan, Georgia, Hungary, Liechtenstein, Malta,
Moldova, San Marino, Serbia, Slovakia, and Slovenia), while prohibitions on minority rights are
less common (Hungary, Malta, North Macedonia, and Serbia).
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Figure 2.6.
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Figure 2.7.



The numbers do not suggest that either new or old democracies tend to impose more limits than
the others. Some older democracies are frontrunners in the number of limits (Portugal, Malta, or
San Marino), while Italy is in the middle and Liechtenstein and Switzerland are at the other end of
the spectrum. Similarly, some new democracies impose a large number of substantive limits
(Hungary, Armenia, Russia, or Serbia), but there are also new democracies with few or no explicit
substantive limitations (Slovakia, Ukraine, Croatia, or Lithuania). There are only few states that
do not regulate any substantive limits on citizen-initiated referendums: Croatia, Lithuania,
Montenegro, Luxembourg, and Switzerland (only for the rejective instrument).

An anticipated correlation can be seen between the number of legal limits and the use of citizen-
initiated referendums. Even though there are states that have had referendum events regardless of
the extensive substantive limits imposed on citizen-initiated referendums (Hungary, Malta), the
most frequent users of these instruments impose few substantive limits on these instruments (Italy,
Liechtenstein, Switzerland'?°).
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126 For Switzerland a random higher number (40) was used to depict the practice, because Switzerland held 231 citizen-
initiated referendums in the last 31 years. See LIDD Referendum events dashboard > Select country > Vote trigger >
Citizens (included) on < http://lidd-project.org/data2/> (until 2020) and
<https://www.bfs.admin.ch/bfs/de/home/statistiken/politik/abstimmungen.html> accessed 15 March 2022.



Figure 2.8.

In comparison to citizen-initiated referendums, especially to proactive citizen-initiated
referendums, if we look at referendums initiated by executives, we can see that the prevalence of
formal limits is not prominent. Similarly, the imposition of substantive limits is not as common as
for citizen-initiated referendums. Out of the 20 European states that allow the executives to initiate
referendums, only 10 states impose formal and 13 states impose substantive limits on these
referendums.'”” These trends are even more visible for referendums initiated by legislatures: out of
30 European countries only 13 states impose formal limits and 15 states impose substantive limits
on these referendums.'?®

3. Referendum authorization procedures

The LIDD data on the referendum authorization procedures covers questions about the existence
of formal and substantive authorization procedures, the institutional choices for these procedures,
the availability of remedy and hearing rights, and the use of evidentiary procedures. Since most
states impose legal limits on citizen-initiated referendums, most of them have also created
authorization procedures for the enforcement of limits. Authorization procedures are not
commonly regulated for referendums initiated by state institutions. Even though 10 states impose
formal limits on executive-initiated referendums, only four regulate the corresponding
authorization procedure, while 13 states impose substantive limits but only nine have substantive
authorization procedures. In case of legislature-initiated referendums, out of the 30 states
regulating these instruments, only eight have formal and 12 substantive authorization procedures.

3.1.  Choice of state institutions

The Revised Code of the Venice Commission suggests that the authorization of referendums
should be entrusted to a central commission or other impartial authority.’” Following this
recommendation, election commissions can be evident institutional choices for referendum
authorizations. However, the data shows that other state institutions are also popular choices
among the Council of Europe member states. Some states entrust parliaments or presidents with
the referendum authorization competence, while others rely on governments or governmental
agencies.

In the data collection, we use the term government to the decision-making of both the government
and administrative authorities in a hierarchical relationship with the government (e.g. a ministry).
The term parliament refers to the decision-making of unicameral or bicameral parliaments, as well
as parliamentary committees. Meanwhile president encompasses the head of state regardless of

127 LIDD data dashboard > Explore data > By instrument/item > Executive-initiated referendum. At <http://lidd-
project.org/data/> Accessed: 29 October 2022.

128 LIDD data dashboard > Explore data > By instrument/item > Legislative-initiated referendum. At <http://lidd-
project.org/data/> Accessed: 29 October 2022.

129 Revised Code II. 4.1.
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the actual name of the position or the form of government. Election commissions refer to both ad
hoc and permanent bodies that are designed to fulfill functions in relation to voting events and are
primarily created to ensure the legality of elections.'* The referendum authorization competence
can also belong to judicial organs, most commonly constitutional courts and in a few instances to
regular courts. In the data collection, constitutional courts describe courts with the jurisdiction to
review legal acts and invalidate or disregard them if the constitution or the hierarchy of norms is
violated, regardless of the institutional constellations.'*' Meanwhile, the term regular court is used
to describe all courts other than constitutional courts, including civil, administrative, or criminal
courts.

I make a distinction between technical, formal, and substantive authorization procedures. The
technical authorization of citizen-initiated referendums can entail the registration of the initiative
group, the verification of the signature collection and the fulfillment of other technical
requirements. The formal and the substantive authorization procedures ensure the adherence to the
formal limits on the wording of the referendum question and the substantive limits on the
referendum issue. Overall, the data shows that election commissions are the most popular
institutions for authorizing referendums. Parliaments and constitutional courts follow closely, then
governments, while the least common institutional choices for the first instance procedures are
regular courts (Italy) and presidents (Georgia, Slovakia).

Country Not Parliament | President | Government | Election Regular | Constitutional
regulated Commission | Court Court

Albania Technical, Substantive

proactive Formal

Albania Technical, Substantive

rejective Formal

Armenia Formal Technical Substantive

Azerbaijan Technical, Substantive
Formal

Bulgaria Formal, Technical

130 Alan Wall (et al.), Electoral management design: the international IDEA handbook. Revised Edition. (Stockholm:
International Institute for Democracy and Electoral Assistance IDEA, 2014) 5-6.

131 Alec Stone Sweet, ‘Constitutional Courts and Parliamentary Democracy’ (2002) 25 West European Politics 77;
Viktor Ferreres Comella, Constitutional Courts and Democratic Values: A European Perspective (Yale University
Press 2009) 6; Leonard F.M. Besselink, ‘The Proliferation of Constitutional Law and Constitutional Adjudication, or
How American Judicial Review Came to Europe After All’ (2013) 9 (2) Utrecht Law Review 19-35, 20; Tom
Ginsburg, Mila Versteeg, ‘Why Do Countries Adopt Constitutional Review?’ (2014) 30 (3) Journal of law, economics,
& organization 587-622, 587; de Visser (n 92) 54.




Substantive

Croatia Formal, Technical
Substantive
Georgia Substantive Technical,
Formal
Hungary Technical,
Formal,
Substantive
Italy Technical, | Substantive
rejective Formal
Latvia Technical,
Formal,
Substantive
Liechtenstein Substantive Technical,
proactive Formal
Liechtenstein | Substantive Technical,
rejective Formal
Lithuania Substantive Technical,
Formal
Luxembourg | Substantive Technical,
rejective Formal
Malta Technical Formal,
rejective Substantive
Moldova Substantive Technical,
Formal
Montenegro | Formal, Technical
Substantive
North Formal, Technical
Macedonia Substantive
Poland Formal, Technical
Substantive
Portugal Formal Technical Substantive
Russia Technical,

Formal,




Substantive

San Marino Technical,

proactive Formal,
Substantive

San Marino Technical,

rejective Formal,
Substantive

Serbia Formal Substantive Technical

Slovakia Technical,

Formal,
Substantive
Slovenia Technical,
rejective Formal,
Substantive

Switzerland Formal, Technical

proactive Substantive

Switzerland | Formal, Technical

rejective Substantive

Ukraine Formal Technical Substantive

Table 2.1.

Out of the 25 states that have citizen-initiated referendums, there are some states where one or
more types of authorization procedures are not regulated. One reason for this might be the lack of
practice in organizing citizen-initiated referendums.

Poland and Montenegro are states that only introduced a technical authorization procedure but
have no formal or substantive authorization of referendums.'3> Montenegro has no practice of direct
democracy, no citizen-initiated referendums have been held in the country. In addition, the direct-
democratic institutions are underregulated and no formal or substantive limits are imposed on the
citizen-initiated referendum. Poland is a more interesting case, because it imposes both formal and
substantive limits on the proactive citizen-initiated referendum. The referendum is called by the
parliament (Sejm), which has a complete discretion in calling the referendum.'** The Sejm may
refuse the initiative based on the limits or based on political considerations. Without any practice

132 Switzerland only lacks a procedure for the rejective citizen-initiated referendum but has one for the proactive one.
133 Art. 63 (1) Act of 14 March 2003 on the nationwide referendum.



to rely on, it is difficult to decide whether the procedure of the Sejm should be considered a
substantive authorization procedure.

Azerbaijan only regulates substantive authorization procedures, but the Azeri Election Code only
marginally mentions referendums initiated by citizens. The Code does not impose any formal
limits, nor does it prescribe how the initiative has to be registered. '3

Armenia, Serbia, and Ukraine have only technical and substantive authorization procedures for the
proactive citizen-initiated referendum, but no formal authorization. In Ukraine, the Constitutional
Court has annulled the act on referendums,'** and a new act has not been adopted yet. Thus only
the constitutional provisions on the referendum are currently in force, and these do not prescribe
any formal procedure. In Armenia there seems to be no separate formal authorization procedure,
only a technical registration of initiatives.3¢ In the case of Serbia, the state organs do not have to
formally register popular initiatives, instead there is a notification requirement on the side of the
initiators. The initiative committee submits the proposal to the body responsible for the subject-
matter of the referendum, notifying that the signatures are being collected for the proposal.'*” Since
none of these states have developed a practice in citizen-initiated referendums, the need for formal
authorization procedures may have not surfaced.

Authorization procedures are also not common for rejective citizen-initiated referendum, as the
examples of Liechtenstein, Luxembourg, and Switzerland show. The reason might be that these
states impose few limits on these reactive referendums. Despite the differences of rejective citizen-
initiated referendums, authorization procedures can take place. If the state excludes certain types
of legal acts from the referendum, then it has to be assessed whether the adopted act falls within
the exceptions (Slovenia). The formal review of rejective referendum proposals is also possible
when the state institutions decide whether the vote on the legislative act would present clear
choices for the voters (Italy).

In most states the technical, formal, and substantive authorization of referendums is not carried
out separately from each other. As the diagram shows, it is common that the formal authorization
procedure is bundled together with the technical authorization or with the substantive
authorization. Some states leave all authorization decisions to the same organ.

134 Armenia: Art. 13 Law on Referendum; Azerbaijan: Art. 122.2-123 Election Code.
135 Case No. 1-1/2018 (2556/14) of the Constitutional Court of Ukraine.

136 Art. 14 (6) Law on Referendum.

137 See Art. 33-34 Law on Referendum.



TECHNICAL
ARMENIA (CEC)
ALBANIA (CEC) BULGARIA (GOV)

FORMAL
PORTUGAL (PARL)

GEORGIA (CEC) CROATIA (GOV)
IECHTENSTEIN (GOV) ITALY (COURT)
LITHUANIA (CEC)
LUXEMBOURG (GOV) MALTA (CEC)
MOLDOVA (CEC) NORTH MACEDONIA (CEC)
SWITZERLAND (GOV) PORTUGAL (GOV)
SERBIA (GOV)

UKRAINE (CEC)
HUNGARY (CEC)

LATVIA (CEC)
RUSSIA (CEC/CC)
AN MARINO (CC)
WAKIA (PRES)
ENIA (PARL),

BULGARIA (PARL}
CROATIA (PARL) S
ITALY (CC)
MALTA (CC)
NORTH MACEDONIA (PARL)

SUBSTANTIVE
ALBANIA (CC)
ARMENIA (CC)

AZERBAIJAN (CC)

GEORGIA (PRES)

LIECHTENSTEIN (PARL)
LITHUANIA (PARL)

MOLDOVA (PARL)

PORTUGAL (CC)
SERBIA (PARL)

SWITZERLAND (PARL)
UKRAINE (CC)

Figure 2.9.

The previous table and the chart'*® show that the formal and technical authorization procedures are
often entrusted to executive actors such as election commissions and governments, while
substantive authorization is mostly left to parliaments and constitutional courts. Presidential
decision-making is exceptional and, in both cases, concerns substantive authorization.
Governmental bodies are completely excluded from substantive review procedures. Election
commissions can only decide about substantive questions, when all three authorization procedures
are carried out in one procedure. This is the case in Hungary, Latvia, and Russia. If the procedures
are not completely united, then the substantive authorization is almost exclusively entrusted to
parliaments and constitutional courts, regardless of whether the subject of the procedure is both
the formal and substantive limits or only the substantive.

Turning to formal and substantive authorization procedures, which is the narrower focus of the
book, this trend is even more visible.

138 In the chart ‘PARL’ refers to parliament, ‘CEC’ to central election commission, ‘CC’ to constitutional court, ‘GOV’
to government, and ‘Pres’ to president.



Formal authorization

President
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gi%/ular Court No procedure
A% 24 1%

Constitutional Court
10.3%

Parliament
17.2%

Election Commission
Government 27.6%
13.8%

Figure 2.10.

Substantive authorization

President

6.7%

Election Commission
10.0%

No procedure
16.7%

Parliament
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Constitutional Court
36.7%

Figure 2.11.



Comparing the availability of referendum authorization procedures for citizen-initiated
referendums with referendums initiated by the executive or the legislature, it is clearly visible that
most European states have not created referendum authorization procedures for these instruments.

Substantive authorization - Executive referendum

Consti 1al Court
15.0%

Election Commission
5.0%

President

No procedure

Parliament

Formal authorization - Executive referendum

Constitutional Court

5.0%

Election Commission
5.0%
Parliament

No procedure

Figures 2.12.-2.13.

Figures 2.14-2.15.

3.2.  Remedies in referendum authorization

Substantive authorization - Legislative referendum

Constitutional Court

16.7%

President
6.7%

Government

No procedure

Parliament

Formal authorization - Legislative referendum
Regular Court

3.3%
Constitutional Court

Parliament

No procedure

The Venice Commission recommends that an effective system of appeal should be available in
referendum matters, with a final appeal to a court of law.'** In practice, the availability of remedies
largely differs for the different institutional settings. An apparent trend for citizen-initiated
referendums is that remedies are almost always available against the decisions of election
commissions and governments. The only exception is Albania, which does not allow a remedy
against the formal-technical authorization decision of the election commission. It is more
challenging to draw conclusions about presidential decision-making, as it is underrepresented in
the data. While in Slovakia the President can involve the Constitutional Court in the authorization

139 Revised Code 11. 4.3.



procedure, this is not the case in Georgia. The decisions of parliaments and courts are often final.
No state offers remedy against judicial decisions but in most states the highest courts
(constitutional courts and supreme courts) are involved in the referendum authorization. More
surprisingly, only half of the states allow parliamentary decisions to be challenged. The only states
that have remedies against parliamentary decisions are Bulgaria, Croatia, Liechtenstein, Serbia,
and Slovenia.

Allowed [l] Not

President .

Government

Election
Commission

Regular Court

Availability of remedies

Constitutional Court

Figure 2.16.

When looking at the remedy procedures, it is apparent that certain institutional pairings are more
common than others. Parliamentary or presidential decisions are almost exclusively reviewed by
constitutional courts, if any kind of review is provided at all. The only exception is Serbia, where
the substantive authorization decision of the Parliament can be challenged at the Supreme Court
of Cassation. All other four states that allow judicial remedies against parliamentary decisions —
Bulgaria, Croatia, Liechtenstein, Slovenia — have entrusted this competence to constitutional
courts. In contrast, governmental or election commission decisions can only be challenged at
regular courts. It follows from this division that formal authorization questions are more commonly
decided by regular courts, while substantive authorization questions more often go to constitutional
courts.



Regular Court remedy

Both
27.3%

Formal
63.6%

Substantive
9.1%

Constitutional Court remedy

Substantive
20.0%

Both
80.0%

Figures 2.17-2.18.

Similar trends can be witnessed in the case of executive- and legislature-initiated referendumes,
albeit in smaller numbers. For executive-initiated referendums only Bulgaria, Hungary and
Slovakia allow the referendum authorization decisions to be appealed, while for legislative-
initiated referendums only Bulgaria, Denmark, Estonia, Slovakia, Slovenia. Parliamentary and
presidential decisions can be challenged at constitutional courts (Bulgaria, Slovenia, Slovakia),
while governmental and election commission decisions in regular courts (Hungary, Denmark).
Estonia is the only exception from this trend, where the parliamentary decision on the initiatives
of the minority of deputies can be challenged at regular courts.



3.3.  Procedural rules of referendum authorization

The LIDD database covers certain aspects of the procedural rules governing referendum
authorization procedures. Corresponding to the requirements of the Revised Code,'** the data
collection explores the scope of participation rights: whether there is a right to be heard or a right
to remedy in the procedure and who is entitled to challenge the first instance authorization
decisions. Hearing rights are not prominent in referendum authorization procedures, half of the
states do not allow the interested parties to be heard in either the formal or the substantive
authorization of citizen-initiated referendums. The only states that allow hearing rights in both
formal and substantive authorization procedures are Malta, North Macedonia, Russia, San Marino,
Slovenia, and Slovakia. Meanwhile some states make it possible for the initiators to participate in
at least one of the procedures. Georgia and Portugal provide hearing rights in the formal
authorization procedure, while Lithuania, Moldova, and Italy in the substantive authorization
procedure.

Right to be heard

Formal procedure
8.7%

Substantive procedure

13.0%
Neither
52.2%
Both
26.1%

Figure 2.19.

Similarly, hearing rights are limited in procedures authorizing referendums initiated by the
executive or the legislature: only Lithuania, Moldova, Slovakia, Slovenia allow for hearings at
some stage of the authorization procedure.

140 Revised Code 11. 4.3. f., h.



Other types of evidentiary procedures, such as involving expert witnesses, are even less common
in referendum authorization procedures than hearing rights. The few states that allow evidentiary
procedures are Georgia, Latvia, Lithuania, North Macedonia, Russia, and Slovenia. In some states
the evidentiary procedure evolved in practice (Georgia), in other states (North Macedonia, Russia)
it is a feature of the general administrative procedure act, which is also applicable for referendum
authorization procedures.'*! Only Latvia, Lithuania, and Slovenia regulate the types of evidence
specifically among the referendum rules.'#?

The right to an effective remedy is mostly reserved for the initiators of the referendum, while few
states allow anyone with voting rights to challenge the first instance decision. Some states allow
only the state institutions to initiate a judicial procedure. Out of the 25 states with citizen-initiated
referendums only 13 allow remedies against the first instance referendum authorization decisions
and almost two-thirds of them reserve the right to remedy for the initiators (Georgia, Latvia,
Liechtenstein, Lithuania, Luxembourg, Moldova, Serbia, Slovenia). Three states allow anyone to
challenge the authorization decision (Bulgaria, Hungary, Russia), while Slovakia and Croatia only
allow the first instance decision-making body to initiate the judicial review of the referendum
question.

Right to remedy

State actors

15.4%
Anyone
23.1%
Initiators
61.5%

Figure 2.20.

141 Russia: Chapter 24 Code of Administrative Procedure of the Russian Federation.
142 Latvia: Art. 23 (Art.6) Law On National Referendum, Legislative Initiative and European Citizens' Initiative.
Lithuania: Art. 15 (2) Law on Referendum. Slovenia: Art. 21 Referendum and Popular Initiative Act.



Another important procedural feature is the timing of the authorization procedure. The member
states of the Council of Europe have all opted for a pre-vote authorization procedure. However, in
the case of citizen-initiated referendums it can make a difference whether the state intervention
takes place before or after the signature collection. In this regard three solutions can be
differentiated within the member states of the Council of Europe: some states do not allow the
signature collection to start before both the formal and substantive authorization of the referendum
proposal; others wait with both procedures until the necessary voter support is gathered; while
some carry out the formal authorization procedure before the signature collection and leave the
substantive authorization for after.

Timing of formal and substantive procedures

Both before
26.1%

Neither before
47 8%

Formal before
26.1%

Figure 2.21.

Interestingly, almost half of the states require the collection of signatures before the authorization
procedures. This solution is definitely more common than reviewing both the formal and
substantive admissibility before the signature collection takes place. Hungary, Liechtenstein,
North Macedonia, Russia, San Marino, and Slovenia are the only six states where the substantive
admissibility of the question is decided before the initiators can start collecting signatures, while
in all other states the substantive review of the question takes place after the referendum request
has already gathered public support.



3.4. Institutional choices and referendum practice

There seems to be no clear correlation between the institutional choice for referendum
authorization and the actual use of the direct-democratic instrument. If we apply the institutional
settings to the previous chart about the number of limits and the number of citizen-initiated
referendums, then the frontrunners in referendum practice generally have few limits and no
authorization procedure or parliamentary authorization. In states with the least referendum
practice, the number of limits is generally higher, but parliamentary authorization procedures are
also prevalent. Similarly, constitutional courts and election commissions can be found both among
the frequent and infrequent users of citizen-initiated referendums.'#?
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Figure 2.22.

Consequently, the determining factor for the (non-)use of citizen-initiated referendums does not
seem to be the institutional choice, but rather the number of limits or other factors not visualized
here (e.g., number of required signatures or other technical hurdles). This also suggests that the
institutional choice alone does not determine the referendum practice, so theoretically any of these
institutions can be an appropriate choice for authorization.

143 In the chart ‘No’ refers to no authorization procedure, ‘PARL’ refers to parliament, ‘CEC’ to central election
commission, ‘CC’ to constitutional court, ‘GOV’ to government, and ‘Pres’ to president.



Chapter III: The legal rules of referendums in the selected states

Before going into the referendum authorization practice of the selected states, this chapter provides
a general overview of the legal rules of citizen-initiated and institution-initiated referendums to
help navigating in the next parts. The legal rules of popular votes initiated by citizens are described
here in greater detail, since these are the focus of the book. The present overview covers the
following questions:

a) the subject of the referendum (whether it is proactive or rejective and the type of legal acts
it may affect),

b) the number of citizens needed to initiate a popular vote,

c) the time limit for the collection of signatures,

d) the formal and substantive limits imposed on the referendum,

e) the state institutions involved in the authorization procedures,

f) the timing of the procedures,

g) the procedural rules of the authorization procedure,

h) the legal obligation to call the referendum (mandatory or facultative calling of the vote),
1) the legal effect of the vote (binding or consultative),

j) the quorum requirements and

k) the most important cases of referendums after1989/1990.

Following the overview of the selected states, the second part of the chapter highlights some
commonalities in the regulation of referendums and particularly of referendum authorization
procedures.



1. Overview of the selected states
1.1.  Croatia

Croatia introduced the legal rules for citizen-initiated referendums in 2000'*: 10 per cent of the
citizens (approximately 430.000 voters'*) can initiate a referendum on a proposal for the
amendment of the Constitution; on a bill; or on any other issue within the competence of the
Parliament.!® Thus the people can use the instrument for both initiating change and abrogating
existing rules. For the collection of this relatively high number of signatures, the citizens have only
15 days.'*” The Croatian Parliament and the President of the Republic may also call a referendum
on important issues.'**

The referendum act lays down one formal limit: the request must contain a clearly worded
question, so only a clarity requirement is prescribed for the referendum question.'* Although no
explicit substantive limits are prescribed, the Constitutional Court can review the constitutionality
of citizen-initiated referendum proposals.'* This way the competence of the Constitutional Court
has created an implicit substantive limit for citizen-initiated referendums. The same limitation does
not apply to state institution-initiated referendums. After the signatures have been collected, the
initiative has to be submitted to the Parliament, which decides about the authorization of the
referendum. The Parliament can choose to refer the initiative to the Constitutional Court to
establish its constitutionality.'>! Thus the involvement of the Constitutional Court depends on the
Parliament. Nevertheless, in the recent defense of marriage referendum case, the Constitutional
Court has issued opinions even without referral, ex officio.'>® The parliamentary rules and
Constitutional Act on the Constitutional Court do not specify that participation rights shall be
allowed in the authorization procedure.

Prior to Croatia’s accession to the European Union, the quorum rules for referendums were
changed and the turnout quorum was abolished.!”®> According to the current regulation, the

144 Cepo, Cakar (n 90) 31.

45 Hrvoje Butkovi¢, ‘The Rise of Direct Democracy in Croatia: Balancing or Challenging Parliamentary
Representation?’ (2017) 23(77) Croatian International Relations Review 39, 58.

146 Art. 87 (3) Constitution.

147 Art. 8b (2) Law on Referendum and Other Forms of Personal Participation in the Exercise of State Power and Local
and Regional Self-Government.

148 Art. 87 (1)-(2) Constitution.

149 Art. 8b Law on Referendum and Other Forms of Personal Participation in the Exercise of State Power and Local
and Regional Self-Government.

150 Art. 95 Constitutional Law on the Constitutional Court of the Republic of Croatia.

151 Art. 95 Constitutional Law on the Constitutional Court of the Republic of Croatia.

152 Warning of the Constitutional Court of the Republic of Croatia No. U-VIIR-5292/2013 of 28 October 2013, Official
Gazette 131/2013, 2869.

153 Butkovi¢ (n 145) 55; Cepo, Cakar (n 90) 32; Robert Podolnjak, ‘Crotia’ in Daniel Moeckli, Anna Forgacs, Henri
Ibi (eds), The Legal Limits of Direct Democracy (Edward Elgar Publishing 2021) 175.



referendum is adopted with the majority of voters taking part in the vote.'** The decision made at
the referendum is binding.'*>

To this date, only one citizen-initiated referendum has been held in Croatia and a number of
initiatives have failed to reach a vote. In some cases, the failed initiative lacked the necessary
number of signatures. In other cases, the Parliament adopted the proposed change and preempted
the referendum. Lastly, in some instances, the Constitutional Court found the initiative
unconstitutional.'*® The only successful citizen-initiated referendum was the initiative of the ‘In
the Name of the Family’ association in 2013. The initiative aimed to add a constitutional provision
stating that marriage is the union of a man and a woman."” The defense of marriage initiative not
only reached the polls by collecting over 600.000 signatures but was also adopted by 65.8 per cent
of the votes with a turnout of 37.8 per cent.'*® The Constitutional Court has so far refused the
authorization of three citizen-initiated referendums based on their unconstitutionality. In 2014, the
Constitutional Court held that the initiative of the ‘Committee for defense of Croatian Vukovar’
to increase the threshold for the official use of minority languages was inadmissible.® Then in the
following year, the Court rejected two initiatives that aimed to prevent the outsourcing of non-core
services in the public sector and the monetization of motorways.'® To this date, two referendums
have been triggered by the President: on the independence of the country and on remaining part of
Yugoslavia, while the referendum on the accession to the European Union was mandatory. !

1.2.  Hungary

Similar to Croatia, one set of legal rules apply to citizen-initiated referendums in Hungary, which
can be used both in a proactive and in a rejective way.'®? Constitutional amendments are excluded
from the scope of referendums, so only legislative changes can be initiated. Citizens have to collect
200.00 signatures (2.41 per cent of the electorate) for the referendum to be mandatory. In case only
100.000 signatures are collected, the parliament (National Assembly) is not obliged to call the

154 Art. 87 (4) Constitution.

155 Art. 87 (5) Constitution.

156 Butkovié¢ (n 145) 62-63; Podolnjak, ‘Crotia’ (n 153)161-162.

157 Porde Gardasevi¢, ‘Constitutional Interpretations of Direct Democracy in Croatia’ 7 (2015) 12 lustinianus Primus
Law Review 1-50. 7.

158 Ibid.

159 Decision of the Constitutional Court of the Republic of Croatia No. U-VIIR-4640/2014 of 12 August 2014, Official
Gazette 104/14. See also Endre Dudas, ‘Croatian Constitutional Court: The Referendum on the Cyrillic Script’ (2015)
9(1) Vienna Journal on International Constitutional Law 126, 126-133.

160 Decision No. U-VIIR-1159/2015 of 8 April 2015 of the Constitutional Court and Decision of the Constitutional
Court of the Republic of Croatia No. U-VIIR-1158/2015 of 21 April 2015, Official Gazette 46/2015, 919. See also
Podolnjak, ‘Crotia’ (n 153) 161-162.

161 See http:/lidd-project.org/data2/ -> Select country -> Croatia

162 Most recently Decision 15/2017. (VL. 30.) of the Constitutional Court clarified that the Fundamental Law does not
limit the aim or form of the referendum initiative. It can be aimed to amend, abrogate or create a legislative act or
other legislative decision; the question can be the summary of its content, an actual legislative provision or a reference
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referendum (facultative referendum).'®> The initiators have 120 days to collect the necessary
number of signatures following the authorization of the initiative by the National Election
Commission. '

Article 8 (2)-(3) of the constitution (Fundamental Law) contains the substantive limits of
referendums, which consist of the positive scope of referendums and the prohibited subjects. These
limits apply to both citizen-initiated and institution-initiated referendums. National referendums
may be held about any matter falling within the functions and powers of the National Assembly,
while no national referendum may be held on:

a) any matter aimed at the amendment of the Fundamental Law;

b) the content of the Acts on the central budget, the implementation of the central budget,
central taxes, duties, contributions, customs duties, or the central conditions for local taxes;

c) the content of the Acts on the elections of Members of the National Assembly, local
government representatives and mayors or Members of the European Parliament;

d) any obligation arising from international treaties;

e) person- and organization-related matters falling within the competence of the National
Assembly;

f) the dissolution of the National Assembly;

g) the dissolution of a representative body;

h) the declaration of a state of war, state of national crisis and state of emergency; furthermore,
on the declaration and extension of a state of preventive defense;

1) any matter related to participation in military operations;

J) the granting of amnesty.

The Referendum Act contains the relevant provisions on formal limits. The question proposed for
referendum shall be worded in such manner that it allows a straightforward response and permits
the National Assembly to decide — based on the outcome of the referendum — whether it has the
obligation to make a law, and if so, what kind of law.!%

The referendum question must be formulated by the initiators and submitted to the National
Election Commission which reviews its compliance with the formal and substantive limits. The
National Election Commission decides about the authorization of the question within 30 days of
its submission, preliminary to signature collection.!®® The Commission meetings are open to the
public, so the initiators can participate in the meeting. However, the Commission is free to decide
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what kind of evidence it uses to support its decision. The Commission may — on request — allow
the applicant to present an oral statement.' Anyone affected by the decision can apply for a
remedy at the supreme court (Curia) within 15 days of the publication of the resolution.!'®® The
Curia decides without holding a trial, based on written submissions. Interestingly, the same
referendum authorization procedure applies for citizen-initiated and referendums initiated by the
Government or the President.

The decision made in a referendum is always binding.'® The majority of people with voting rights
must participate in the referendum and the majority of participants have to approve the referendum
question in order for it to be valid and have binding legal effects.!”

Since 1989, Hungary has held four votes on citizen-initiated referendums with ten referendum
questions in total, meanwhile the Government has initiated two referendums on five questions in
the recent years.!”" Two citizen-initiated referendums were held about the different aspects of the
democratic transition in 1989/90, then two others in the 2000s.!”? Government-initiated
referendums have been held on migration in 2016 and on questions affecting the LMBTQ
community in 2022, all of show the marks of populist referendums. Hungary is also a very
interesting case for failed citizen-initiated referendums. Since 2006 the number of initiatives
submitted by citizens has risen rapidly and has remained at a high level ever since.'” In the last 30
years, Hungarian citizens have initiated over 2000 referendums, but the election commissions and
courts have rejected over 90 per cent of the initiatives.!” Some recent examples of rejected citizen-
initiated referendums include the initiatives on abolishing the legal provisions on higher education
that have led to the move of the Central European University from Hungary, initiatives on
imposing a term limit on the reelection of the Prime Minister, or initiatives about joining the
European Prosecutor’s Office.!”
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1.3. ltaly

Citizens in Italy can only initiate referendums for the rejection of laws and constitutional
amendments.!’® Referendums on constitutional reforms can also be initiated by the minority of
parliamentarians. A legislative referendum may be held to repeal, in whole or in part, a law or a
measure having the force of law, when so requested by 500.000 voters (1,07 per cent of the
electorate).!”” The electorate is able to initiate a referendum on whole legal acts in force, on specific
articles of the legal acts or on even just words of the regulation. By allowing the abrogation of one
or more articles or words, the legislative referendum is also able to serve proactive purposes,
because the referendum can change the meaning of the remaining provisions.!”® In contrast,
constitutional referendums are confirmatory in their nature, as the amendment submitted to a
referendum can only be promulgated if approved.'”® A constitutional amendment is submitted to
a referendum when, within three months of its publication, such request is made by 500.000
voters.'%

Both types of rejective referendums require the same number of signatures and the same three-
month time-limit applies for the signature collection.'®! One difference between the two types is
in the scope of substantive limits: the Constitution excludes laws regulating taxes, the budget,
amnesty or pardon, or laws ratifying international treaties from being the subject of a legislative
referendum.!®? However, such restrictions do not apply to constitutional referendums. The only
limit for these referendums is that the republican form of government shall not be the subject of a
constitutional amendment.'®® Formal limits are not present in the regulation. However, the Italian
Constitutional Court has introduced some formal requirements: question must be formulated in
simple and clear terms and a plurality of issues must be avoided.'3*

The authorization procedures are left entirely to judicial organs. The technical admissibility is
assessed by the Central Office established in the Court of Cassation (supreme court). The technical
authorization procedure takes place after the signature collection and the signatures are checked at
the same time.'®> There is no legal remedy against the decision of the Central Office, but the
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initiators are given a chance to correct the irregularities of the referendum request.'®¢ In case of
legislative referendums, the Constitutional Court reviews whether the referendum request is in
violation of the formal and substantive limits.!8” The procedure is automatic once the Central
Office has accepted the request. Legal remedy is not provided against the judgement. The
Constitutional Court can order a hearing of the parties.!®® There is no formal or substantive
authorization procedure for constitutional referendums, including the referendums initiated by the
parliamentary minority.

Once a referendum request has fulfilled all the legal requirements, it is mandatory to call the
referendum and the referendum results are binding. One exception exists for constitutional
referendums: a referendum shall not be held if the constitutional law has been approved in the
second voting by each House of Parliament by a majority of two-thirds of the members.'® A
legislative referendum is successful, if the majority of voters participate in the vote and the
majority of the valid votes are in favor of the referendum.'*° In contrast, there is no turnout quorum
for the validity of a constitutional referendum: the amendment submitted to referendum shall not
be promulgated if not approved by a majority of valid votes.!*!

Italy is a frequent user of referendums,'*> 55 citizen-initiated referendums have been held since
1990."3 Since the legislative referendum has a turnout quorum requirement, it is common to
campaign for abstention instead of a ‘no’ vote, which leads to a high number of unsuccessful
referendums.'™ Multiple referendums have aimed to introduce changes to the election laws, but
questions of morals and ethics such as reproduction rights have also been the subject of
referendums.'®> The Constitutional Court has been active in forming the practice: the Court has
authorized 79 referendums and rejected 69 between 1970 and 2011, which shows a restrictive
practice with almost every second referendum declared inadmissible. '

1.4. Latvia

Latvia has a proactive citizen-initiated referendum and a special shared initiative that is rejective.
The majority of parliament can also initiate a referendum on the substantial changes regarding the
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membership of Latvia in the European Union.'”” Under Article 65 and 78 of the Constitution, one
tenth of the electorate (approximately 150.000 voters) have the right to submit a fully elaborated
draft constitutional amendment or a draft law to the President, who shall present it to the parliament
(Saeima). If the Saeima does not adopt the draft without any changes, it shall then be submitted to
national referendum. This instrument can be used in a proactive and a rejective manner, as the
draft law can be formulated to abrogate legal provisions.'*®

There is also a genuine rejective direct-democratic instrument under Article 72 of the Constitution.
This veto referendum is not triggered by citizens per se, it is a shared initiative between the
President, the Saeima, and the citizens. The President has the right to suspend the proclamation of
a law for a period of two months if so requested by not less than one-third of the members of the
Saeima. Then the suspended law shall be put to a national referendum if so requested by not less
than one-tenth of the electorate. If no such request is received during the two-month period, the
law shall be promulgated.'” This reactive instrument is not a genuine citizen-initiated instrument,
because it requires both the parliament and the President to create the conditions in which the
popular vote can be initiated.?"

The substantive limits on referendums are listed in the Constitution:

a) the budget and laws concerning loans, taxes, customs duties, railroad tariffs;
b) military conscription;

c) declaration and commencement of war and peace treaties;

d) declaration of a state of emergency and its termination;

e) mobilization and demobilization; as well as

f) agreements with other nations may not be submitted to national referendum.?’!

When the Russian language referendum was initiated in 2012, the Constitutional Rights
Commission of the President issued a non-binding opinion, suggesting the prohibition of
referendums that would violate the inviolable core of the Constitution.*> The Constitutional Court
has started to use this unwritten substantive limit and has also deduced additional formal and
substantive limits from the wording of the Constitution that the initiators must submit a fully
elaborated draft>® According to the Court, a draft is not fully elaborated if it violates the
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Constitution or the international commitments of Latvia.?** In addition, a draft law can only be
considered fully elaborated if it is clearly and precisely formulated and fits into the Latvian legal
system.2%

The technical, formal, and substantive limits are evaluated in one authorization procedure. The
initiative group must register the popular initiative with the Central Election Commission. The
Commission can return the initiative for the elimination of its flaws. The Commission rejects the
initiative if the initiative group does not conform to the statutory requirements or if the draft law
or constitutional amendment is not fully elaborated in its form or content.?’ The registration
decision can be appealed by the initiators at the Department of Administrative Cases of the Senate
of the Supreme Court.??” Hearing rights are only provided in the judicial procedure.

If the popular initiative is registered, then the citizens have a year for the collection of signatures.?%

The initiative is then submitted to the Saeima that has to decide about the request. In case the
Saeima does not adopt the initiative without changes, it must be submitted to a popular vote.?"
The quorum requirements are different for constitutional amendments and draft laws: an
amendment to the Constitution is adopted if at least half of the electorate votes in favor. For a
successful vote on a draft law it is necessary that at least half of the number of electors who
participated in the previous Saeima election participate in the referendum and that the majority
votes are in favor of the draft law.?!° The results of the referendum are binding.

Since 1989/1990 only three citizen-initiated referendums have been held in Latvia, all
unsuccessful.?'' In 2008 two popular votes were held: one on the dissolution of parliament and one
on increasing the public pensions. Then the Russian minority promoted a citizen-initiated
referendum in 2012 to introduce Russian as a second official language, which also failed at the
ballots.?'? The rejective referendum has been triggered four times, while mandatory and institution-
initiated referendums have also been held on the independence of the country, on the accession to
the European Union and on the dissolution of parliament. Latvia also has some examples for
rejected citizen-initiated referendums. After the failed language referendum, the Russian minority
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proposed a referendum to automatically naturalize all Latvian non-citizens.?'"* The Central Election
Commission refused to authorize the referendum proposal because it would violate the doctrine of
state continuity and the inviolable core of the Constitution.?'* The Supreme Court upheld the
refusal.?’’ The Commission and the Court also refused to authorize a popular initiative against the
introduction of the euro because it would violate international agreements as well as an initiative
for an educational reform due to unclear formulation.?'®

1.5.  Liechtenstein

Liechtenstein has both proactive and rejective referendums that can be initiated by citizens. A
proactive initiative can aim at the enactment or amendment of a law, at the enactment of a
constitutional amendment or a new constitution that abolishes the monarchy.?!” For legislative
initiatives 1000 citizens (5.05 per cent of the electorate) are enough to start the procedure, while
constitutional initiatives require 1500 citizens. The time limit for the collection of signatures is six
weeks.?!® The majority of the Parliament can also initiate referendums on laws, financial
resolutions and international treaties. These types of institution-initiated referendums are not
limited in any way and referendum authorization procedures do not apply.

A citizens’ initiative can either be a formulated request or an unformulated proposal: in the first
case the initiators present a draft law, while in the second case a generally phrased question is
submitted.?!” The formal limits imposed on the initiatives include a unity of form and a unity of
substance requirement.??* The substantive limits are not extensive, but the initiative must comply
with the Constitution and the existing international treaties.??!

The initiative is first assessed by the Government, which checks both the formal and substantive
admissibility requirements and compiles a report which is forwarded to the Parliament.?** The
formal and substantive authorization is carried out by the Parliament. If the Parliament finds that
the initiative request does not comply with the Constitution and the existing international treaties,
it is declared null and void. The initiators can submit a complaint to the constitutional court (State
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Court) against the rejection decision.??> The authorization procedure takes place before the
signature collection.??*

If an initiative fulfils all the legal requirements, then Parliament must decide on it. Here, there are
differences between a formulated initiative and an unformulated proposal. If the initiative is an
unformulated proposal, then the Parliament may decide to adopt the necessary legal changes, or it
can refuse it. In this case the initiative lapses, unless the Parliament decides to call a referendum.??
Meanwhile, if the initiative is formulated, then the Parliament either adopts it or is obliged to order
a referendum.??

For an initiative to be adopted in a referendum only the majority of valid votes are required, the
legal acts do not prescribe any minimum participation.??” The results of a referendum are binding
on the Parliament which has to adopt the relevant decision. However, the decision must be
sanctioned by the Prince Regnant, thus the Prince can veto the referendum decision.??3

The rejective citizen-initiated referendums have slightly different rules. The subject of a rejective
referendum can be a law, a financial resolution, a constitutional amendment, or an international
treaty.?* 1000 citizens must support a referendum on a law or on a financial resolution, while 1500
citizens are needed for a referendum on a constitutional amendment or on an international treaty.
A rejective referendum can take place before the act enters into force before it is sanctioned by the
Prince Regnant.?*

The applicable limits are somewhat different from the proactive initiative. It must be clear against
which parliamentary decision the referendum is aimed and the same formal limits apply.?!
Meanwhile the only substantive limit is that laws and financial resolutions that are declared urgent
cannot be the subject of a referendum.?*

The authorization procedure is also more lenient for the rejective referendum than for the proactive
one. Once the act has been published, the signature collection can begin with a 30-day time limit.?*3
The Government checks the signatures along with the legality of the submission.?** Thus the
Government checks the technical and formal admissibility requirements, and its decision can be
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appealed at a regular court. However, the Parliament does not carry out a substantive authorization
procedure.

If a rejective referendum request fulfils all legislative requirements, then the Government must
order the referendum.?**> The same quorum provisions apply as to proactive referendums.?*® The
binding effect of a referendum is different for international treaties and other acts: in case of laws,
financial resolutions, and constitutional amendments, the Prince Regnant must sanction the
referendum decision.”*” Meanwhile the referendum decision adopted on an international treaty is
always binding.>*®

Liechtenstein is also a frequent user of direct-democratic instruments. Since 1989/90,
Liechtenstein has held 30 citizen-initiated referendums: 14 referendums were proactive, while 16
were rejective.?’ The citizen-initiated referendums included a proactive initiative on the rules
governing termination of pregnancy, a rejective referendum on the partnership act of same-sex
couples as well as a number of referendums on pension and health insurance.?* Despite the large
number of referendums held, the State Court has only been petitioned in a handful of cases to reach
a final decision on the referendum authorization.?!

1.6.  Slovakia

Citizens or the parliament may initiate a referendum in Slovakia on important issues of public
interest.>*? The legal rules do not differentiate between proactive and rejective referendums and no
separate rules apply for referendums initiated by the parliament. A petition requesting a
referendum must be signed by at least 350.000 people (7.89 per cent of the electorate).>** There is
no time-limit for the collection of signatures.

The Constitution of Slovakia excludes basic rights and freedoms, taxes, levies and the state budget
from being the subject of a referendum.?** The Constitutional Court has interpreted the limits in a
way that basic rights and freedoms may be subject of a referendum, but only in order to extend the
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rights and without diminishing other rights and freedoms.?* In a recent decision, the Court has
also introduced an implicit substantive limit for referendums: they cannot violate the material core
of the Constitution, including the principles of rule of law, democracy, and separation of powers.?
The proposal has to be formulated in a way that it can be unambiguously answered by ‘yes’ or ‘no’
and multiple proposals cannot be conditional on each other.?*’

The President decides about the formal and substantive authorization of an initiative.>*® However,
the President may decide to file a petition about the constitutionality of the initiative to the
Constitutional Court.?*® The procedure of the President does not offer participation rights, but the
Constitutional Court is obliged to hold a hearing in its procedure.?*°

If the legal requirements are met, then the President must call the referendum within 30 days.?>!
The results of the referendum are binding, the proposals adopted in the referendum will be
promulgated by the parliament (National Council) in the same way as it promulgates laws.?>?> The
results of the referendum are valid if more than half of eligible voters participate in the vote and if
the decision is endorsed by more than half of the participants.?>?

Slovakia has held seven referendum events initiated by citizens since 1989/90 but the last two
voting events contained multiple questions.?>* Two of the seven referendums have been on calling
early elections, which should be classified as recalls based on their content. In 2014, the ‘Alliance
for the Family’ civil organization initiated a vote on defining marriage as a union of a man and a
woman, on prohibiting the adoption for same-sex couples, on opting-out from sexual education in
schools, and on providing legal protection to the institution of marriage.?*> The referendum was
authorized on the first three questions in 2015 but it was invalid due to the low turnout: only 21
per cent of the voters participated in the vote.?>® The parliament has initiated referendums on three
issues: the deployment of nuclear weapons, the creation of military bases and the accession to the
European Union. The President has so far utilized its prerogative to ask the Constitutional Court
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for its opinion only twice: first in the case of the defense of the marriage referendum?’ and then
more recently, in relation to an initiative about early elections.?® While in the defense of marriage
referendum case the Court only declared the question on the legal protection of marriage
unconstitutional,>® the more recent decision blocked the early election referendum from going
forward.?®

1.7.  Slovenia

Similarly to Italy, Slovenia only has rejective citizen-initiated referendums: the parliament
(National Assembly) shall call a referendum on the entry into force of a law if so required by at
least 40.000 voters (2.34 per cent of the electorate).?®! Prior to 2013, the minority of
parliamentarians also had the right to initiate referendums, which was frequently used by the
opposition.? However, under the current regulation, the parliament is only allowed to initiate
referendums on ratifying international treaties.?®* The citizens decide on the legislative act before
it is promulgated, thus the referendum is confirmatory.?** The request for the referendum must be
submitted within seven days of the adoption of the law, while 35 days are provided for the
collection of signatures.?®

Before 2013 the Constitution did not contain any substantive limits on referendums, but the
Constitutional Court assessed the possible unconstitutional consequences of the referendum.?¢
Since a 2013 constitutional amendment, the Constitution excludes certain legal acts from being
the subject of a referendum. A referendum may not be called

a) on laws on urgent measures to ensure the defense of the state, security, or the elimination
of the consequences of natural disasters;

b) on laws on taxes, customs duties, and other compulsory charges, and on the law adopted
for the implementation of the state budget;
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c) on laws on the ratification of treaties;
d) on laws eliminating an unconstitutionality in the field of human rights and fundamental
freedoms or any other unconstitutionality.?¢’

Formal limits are not imposed on the initiative, but the wording of the question is prescribed by

law.268

The correctness of the wording and the substantive limits are checked by the National Assembly.?¢

If the parliament finds that the wording of the referendum question does not follow the legal
requirements, then the initiators are given an opportunity to correct the request within three days.
If the parliament rejects the initiative, the initiators can appeal to the Constitutional Court.?”°
Participation rights are not provided either in the parliamentary procedure or in the judicial
procedure, but the President of the Court can call a public hearing.?"!

If the initiative does not violate any legislative requirement, it is mandatory for the National
Assembly to call the referendum.?’? The results of the vote are binding.?’® The referendum is valid
and the law is rejected, if the majority of the participating voters vote against the law, provided
that at least one-fifth of all qualified voters vote against the law.?"*

Since 1990 Slovenia has held 11 referendums initiated by citizens, most recently in 2021 on water
laws.?”” The Constitutional Court has also been active in forming the referendum practice, >
although since the constitutional amendment in 2013 only two cases have reached the Court.?”
Regarding a referendum request on the Defense Act, the Court upheld the parliamentary rejection
of the referendum due to the violation of the limit on urgent measures.?”® In the same year, the
Court reversed the parliamentary rejection of the Slovene defense of marriage referendum.?”” The
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referendum on the legislative act regulating the rights of same-sex couples took place in 2015 with
36 per cent of registered voters participating and 63 per cent of the voters rejecting the legal act.?*

1.8. Switzerland

Switzerland is such an active user of direct democracy that it is sometimes described as a ‘half-
direct democracy’?!. Not surprisingly, Switzerland has both proactive and rejective citizen-
initiated referendums. A proactive referendum may be requested with the support of 100.000
citizens (1.83 per cent of the electorate). Its subject can only be a complete constitutional revision
or a constitutional amendment.?®? The initiative can take the form of a draft law or a general
proposal.?® In contrast, state institutions cannot initiate optional referendums.

The limits imposed on popular initiatives are even narrower than in Liechtenstein. The
Constitution declares that the initiative has to comply with the requirements of consistency of form
and subject matter and that it may not infringe the mandatory provisions of international law.?%*
The Federal Act on Political Rights offers some explanation for the formal limits. There is
consistency of subject matter in a popular initiative when there is an intrinsic connection between
the individual parts of the initiative. Meanwhile there is consistency of form in a popular initiative
when the initiative is worded exclusively in the form of a general proposal or of a specific draft
provision.?® The practice has developed a fourth limit: the initiative must not be impossible to
implement.?8¢

The technical registration of the initiative is carried out by a governmental body (Federal
Chancellery), which ensures that the signature list corresponds to the form prescribed by law, that
the translations to the official languages correspond to each other, and that the title is not
misleading and does not contain commercial advertising, personal publicity, or give rise to
confusion.”®” The initiators can appeal the decision of technical authorization at the Federal
Supreme Court.”%® After the registration process, the citizens have 18 months to collect the
necessary number of signatures.?*’
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The formal and substantive authorization takes place after the signature collection and is entrusted
to the parliament (Federal Assembly).?*® Similarly to Liechtenstein, the government (Federal
Council) prepares a report for the parliamentary decision that contains a detailed socio-economic
and legal analysis of the initiative. Participation or remedy rights are not provided in the
authorization procedure.

A proactive proposal is accepted in the popular vote if the majority of the participants approve it.
However, the legal provisions also foresee a territorial approval quorum: the majority of the
cantons must support the referendum proposal.?’! The decisions approved in the referendum are
binding.

A rejective referendum can be initiated by 50.000 citizens. Its subject can be a federal act; an
emergency federal act whose term of validity exceeds one year; a federal decree if so required by
the Constitution or an act; and an international treaty for unlimited duration or for the accession to
an international organization or that are otherwise important.?”> Thus constitutional amendments
are excluded from this list, but they are subject to law-initiated referendums.?*?

The citizens have 100 days from the official publication of the enactment to collect the signatures.
The referendum takes place before the legal act enters into force, except in case of emergency
federal acts.?**

No explicit substantive or formal limits are imposed on rejective referendums, and no authorization
procedure is prescribed for this instrument. If the signatures are collected, the Federal Council
shall order the popular vote.?”> The vote is successful if the majority of participants support it.>%
For this type of vote neither a turnout quorum nor territorial approval quorum applies. The
decisions approved in the referendum are binding.

Switzerland organizes citizen-initiated referendums multiple times a year. Between 1990 and 2021
231 federal referendums were held at the initiation of citizens.?*’” Some of the more controversial
citizen-initiated referendums have included initiatives banning the building of minarets,?*
mandating the automatic expulsion of convicted foreign criminals or the lifelong custody of non-
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treatable, extremely dangerous sexual and violent offenders.?® The Swiss parliamentary practice
is very lenient towards proactive citizen-initiated referendums. So far it has declared only four
popular initiatives partially or fully invalid.?® Nevertheless, this does not mean that popular
initiatives are particularly successful. Due to the double majority requirement of voters and
cantons, only 14 proactive citizen-initiated referendums have been adopted at the polls since
1991.3" In contrast, rejective citizen-initiated referendums are much more successful: 71 optional
referendums have been successful since 1991.3

2. Commonalities in regulating referendums

The right to initiate a referendum and to participate in a popular vote represents the direct exercise
of popular sovereignty. Therefore, it is important how these rights are regulated. In the Revised
Code, the Venice Commission highlights that the rules of referendums should not be ad hoc for a
specific referendum and should be regulated at the rank of a statute.*** The stability, clarity, and
predictability of the referendum rules are also important features of legal certainty and the rule of
law.3%4

All selected states lay down the basic rules of referendums at constitutional level, while the details
of the referendum process are usually left to statutes. A common feature is that the authorization
procedures are not regulated extensively, and the rights of the initiators and voters are usually
limited.

2.1.  Legal rules on the basic conditions and limits of referendums

Most states regulate the conditions for initiating a popular vote and the substantive legal limits
imposed on referendums in constitutions. All eight selected states lay down the right to initiate a
referendum and its basic conditions at constitutional level. This solution is common overall in
Europe, although in some states the legal basis of referendums is contained ‘only” in statutes.>*’

The constitution usually determines the available types of referendums and other direct-democratic
instruments, the conditions of the initiation, and the subject of the referendum (the type of issues
or legal sources). Most states regulate the substantive legal limits also in the constitutions. Lastly,
the turnout and approval quorums for adopting a referendum decision are also mostly contained in
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the constitutions. The provisions on referendums either prescribe the same rules for all direct-
democratic instruments or differentiate between referendums initiated by citizens and state
institutions. As the examples of the selected states show, only Hungary and Slovakia prescribe the
same limits and authorization procedures for all direct-democratic instruments. Meanwhile in other
states, where both types of referendums are available, the requirements for initiating referendums
by citizens are usually more stringent. In Croatia, Italy, Latvia, Liechtenstein and Slovenia (at least
some of) the legal limits and the corresponding authorization procedures only apply for citizen-
initiated referendums.

The Italian Constitution serves as an example for laying down the basic rules. It first states that the
referendum is rejective and then determines the potential initiators: ‘a general referendum may be
held to repeal, in whole or in part, a law or a measure having the force of law, when so requested
by five hundred thousand voters or five Regional Councils’*%. Then it restricts the scope of the
referendum by listing the substantive limits: ‘no referendum may be held on a law regulating taxes,
the budget, amnesty or pardon, or a law ratifying an international treaty’3*’. Lastly, it determines
the quorum requirements: ‘the referendum shall be considered to have been carried if the majority
of those eligible has voted and a majority of valid votes has been achieved’3%,

Regulating the basic conditions of initiating a referendum at constitutional level has a further
implication. All selected states and most of the European states acknowledge that not only the right
to vote in a referendum is a constitutional right of the voters but also the initiation of the
referendum. This is an important point for the referendum authorization procedures because it
elevates the position of the initiators by specifically mentioning the constitutional right to initiate
referendums. It follows that if either of these constitutional rights are restricted, then (procedural)
safeguards should be available.

The formal limits on the wording of the referendum proposal are mostly regulated in statutes.
These provisions are more technical than substantive prohibitions on the subject of the referendum.
Some states do not just impose the requirements of clarity, unity of form, and unity of substance
but regulate the content and form of the ballot paper,*® or prescribe the exact wording of the
referendum question.*!® The only state from the selected eight that prescribes the formal limits at
constitutional level is Switzerland.?!' Out of all the member states of the Council of Europe,
Switzerland, and Portugal®!? are the only ones regulating formal limits in constitutions.
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In some states, the legal practice of referendum authorization has led to the introduction of implicit
legal limits that have no or at least no explicit foundation in written law. One example is Italy,
where the Constitutional Court has declared that the referendum request must be formulated in
simple and clear terms and the plurality of issues must be avoided.?!* Neither the Constitution nor
the referendum law contains any formal limits. Instead, the Court has deduced these limits from
the purpose of the abrogative referendum as an instrument of genuine manifestation of popular
sovereignty.>'* In Latvia, the legal rules for referendums already contain some substantive legal
limits, but the Constitutional Court has added implicit limits based on the requirement that the
initiators must submit a fully elaborated draft. The Court interpreted this term not only to contain
formal limits on the wording of the draft, but that the draft law must comply with the Constitution
and with Latvia’s international commitments.?!> In Slovakia, the Constitutional Court pronounced
a limit on referendums violating the material core of the Constitution.>'® The use of implicit legal
limits to reject citizen-initiated referendums raises concerns about legal certainty. Even though
these implicit limits can protect important constitutional values that may not be explicitly covered
by the legal limits, they introduce uncertainty to the procedure and can lead to the arbitrary
restriction of the exercise of popular sovereignty. All the examined constitutions — including the
constitutional monarchy of Liechtenstein — derive the powers of the state from the people and
recognize the people as the ultimate source of power, thus it seems vital that all limits on the
exercise of popular sovereignty are laid down in the constitutions or at least in statutes.

2.2.  Legal rules on referendum authorization procedures

The institutional and procedural configurations of referendum authorization are mostly left to
statutes. The institutional competence for authorizing referendums appears explicitly only in the
Swiss Constitution.*!” In Liechtenstein and Slovenia, it is clear that the referendum request must
be submitted to the parliaments, although the constitutions do not explicitly state that the limits
imposed on referendums are evaluated by the legislatures.’!® In Croatia and Slovakia, the
constitutions establish only the parliamentary and presidential rights to request the opinion of the
constitutional courts.’!* Meanwhile in Italy, Latvia, and Hungary, the competences of the courts
and election commissions are laid down in the referendum acts along with the procedural rules.*?°
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The procedural rules of referendum authorization are the most sporadically regulated parts of the
referendum process. The referendum authorization is never the core constitutional function of the
state institution entrusted with the decision. It is always an ancillary function, which may be one
reason for the lack of extensive regulation. The constitutions do not contain any procedural
provisions for referendum authorization, while the statutes regulating referendums often only state
the competence of the first instance decision-maker, the possibility of a remedy, and the time-
limits for rendering a decision.’! Some procedural rules are contained in the organizational

statutes of state institution,?*? or can be derived from references to other procedural regimes.*??

The most unregulated procedure is presidential decision-making, which is rarely regulated in
general. It is mostly discretionary both in its outcome and in its procedure.??* Thus, for instance,
no procedural rules exist for the referendum authorization of the President of Slovakia.

In case of parliamentary decision-making, referendum authorization procedures are integrated into
the ordinary decision-making procedures of these organs. However, the parliamentary acts mostly
regulate the debate, the voting process, and the rights of the members of parliament but not the
individual procedural rights of voters. For instance, the Swiss Federal Act on the Federal Assembly
contains a whole chapter on popular initiatives, but it predominantly regulates how the two houses
have to conduct the debate of the draft and what deadlines apply for the procedure.??> The only
reference to individual procedural rights is that the parliamentary Drafting Committee shall give
the initiative group the opportunity to express its opinion when it corrects obvious translation
errors or makes formal adjustments to the proposed constitutional amendment.2°

The procedures of constitutional courts are also not extensively regulated, the procedural rules are
largely contained in statutes on the organization of the court. These legislative acts only regulate
few procedural aspects of the referendum authorization procedure. For instance, hearing rights are
provided for the initiators in Slovakia, but the statute of the Constitutional Court does not contain
any other procedural rules or guarantees.**’

The procedural rules are more detailed for the procedures of election commissions and
governmental bodies. Interestingly, only Switzerland has integrated its technical authorization
procedure into administrative procedures.*?® Latvia and Hungary have not chosen this path for the
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procedures of the election commissions, thus emphasizing the special nature of referendum
authorization. Hungary has even explicitly exempted referendum authorization from
administrative procedures.**° In Hungary, the procedural rules for referendum authorization refer
back to the rules of electoral complaint procedures.’® In Latvia, the rules on the institutional
competence and procedure have been incorporated in the referendum act, after the competence of
the Central Election Commission was challenged at the Constitutional Court.**! In both states, the
remedy against the first instance decision is entrusted to administrative law judges®*? operating
under extensive procedural provisions.**?

Consequently, the procedural rules of referendum authorization are rather ad hoc and rarely
extensive. Referendum authorization procedures are in most states regulated as sui generis
procedures in the referendum acts or in the statutes of the decision-making body, which results in
fragmented procedural rules. In comparison to administrative procedures — as a prototype of
extensively regulated public law procedures — referendum authorization procedures are
underregulated and offer only few clear procedural guarantees for the participants. With the scarce
procedural regulation, it is mostly up to the practice to determine the actual extent of procedural
rights.
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Chapter IV: The nature of the referendum authorization procedure

In order to assess the institutional and procedural configurations for authorizing referendums, it is
necessary to analyze the nature of referendum disputes. I define referendum authorization
procedures as procedures for reviewing the technical, formal, and substantive legal limits imposed
on referendums. According to the type of legal limit that the referendum has to comply with, the
authorization procedure can be categorized into three types. In the fechnical authorization
procedure, the competent state institutions ascertain that the necessary number of signatures have
been gathered and other technical requirements (e.g. formation of an initiative group) are fulfilled.
In the formal authorization procedure, the state institutions review the formulation of the
referendum proposal. Meanwhile in the substantive authorization procedure, the decision-makers
review whether the referendum proposal falls into one of the prohibited subjects.*** I focus on the
formal and substantive authorization procedures.

The first part of the chapter explores the legal nature of the authorization procedures despite the
presence of political elements. Then the next part investigates whether the authorization procedure
necessitates an abstract or a concrete review from the decision-maker. The last part of the chapter
takes a closer look at the most common formal and substantive legal limits. Since the referendum
authorization procedure centers around the legal limits, it is important to understand the functions
of these restrictions. By identifying the public interests protected by the limits, their domain of
interpretation can be determined. In turn, the domain of interpretation indicates the level of
discretion the decision-maker exercises, which is telling about the interpretative methods and the
expertise necessary to review the limit.

The expectation is that a better understanding of the nature of referendum authorization procedures
as well as a closer look at the legal limits can help identifying some minimum requirements for
the institutional and procedural settings of referendum authorizations.

1. The legal nature of the referendum authorization procedure

Referendums offer a channel for voters to take some power back from the elected representatives
and directly decide about the important questions of the country.’*> Referendums limit the
decisional competences of parliaments and governments by allowing citizens to decide policy
ideas or legislative solutions that would otherwise be decided by these state institutions. The aim
of a referendum proposal is to facilitate political events and the direct participation of citizens in
politics. Thus, a claim can be made that the whole referendum process is political in nature.

However, if legal limits are imposed on referendums, then the review of these limits cannot be
deemed political. The existence of legal limits — that is also a defining element of authorization
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procedures — turns the referendum authorization procedure into a legal procedure. The legal limits
represent the legal standards that guide the decision-maker.**® Even though the initiators of the
referendum submit a legislative or general proposal, the competent state institution does not decide
about the general desirability or feasibility of the proposal but about its legality. This applies for
citizen-initiated referendums as well as referendums initiated by state actors. If no legal limits are
imposed on referendums, which is more often the case of state institution-initiated referendums,
then the whole referendum process is political and at the discretion of the state institution initiating
the referendum. However, once legal limits are imposed, then the authorization procedure is a legal
procedure. Using the analogy of the political question doctrine, it can be seen that the referendum
authorization actually involves legally resolvable issues. The political question doctrine bars the
justiciability of certain discretionary and political decisions. It is present in several administrative
law systems.**” The theoretical ground for exempting political decisions from judicial review is
that they represent the exercise of sovereignty,**® while the practical reason is that there are no
legal standards to evaluate such decisions.*** The popular vote itself indeed represents the exercise
of sovereignty and the referendum proposal might be a clear political question. However, the
existence of legal limits ensures that the decision-maker has manageable legal standards for
resolving the case. The assessment of whether the referendum proposal violates the formal or
substantive limits requires the /ega/ interpretation of the limits and an assessment of whether the
proposal falls within the scope of them.

In theory, the legal limits also curb the discretion of the decision-maker by determining the only
conditions for rejecting a referendum. Ideally, the decision-maker should not consider any other
aspect of the referendum proposal beyond its compliance with the legal limits. So, for instance the
political impacts or economic feasibility of the proposal should not come into question in the
authorization procedure. This requirement of legal assessment follows from the imperative
wording of the legal limits imposed on referendums: the constitutions or statutes list the cases
when the referendum cannot be authorized, meaning also that additional — non-legal — reasons
should not warrant the rejection of the referendum. If the competent state institution considers
other, non-legal reasons in deciding about the legal limits, then it should be considered a
malfunction.

This does not mean that the consideration of non-legal (political, economic, moral, etc.) questions
could not play a role in the referendum process as a whole. These considerations, however, do not
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belong to the review of legal limits, so ideally the authorization procedure should be isolated from
non-legal questions and another procedure should be provided for the non-legal considerations.
The Revised Code of the Venice Commission mentions that the parliament should be able to
provide a non-binding opinion or a counterproposal in the citizen-initiated referendum process,**°
which can be one way to evaluate the non-legal implications of the referendum before the vote.
The Code regulates the parliamentary opinion separately from the assessment of the validity of the
referendum proposal. There are examples from the state practice when parliaments can submit
counterproposals or debate the referendum proposal before calling a vote. For instance, in
Switzerland, the Federal Assembly can submit a counterproposal to the vote along with the
referendum proposal.**! In Latvia and Liechtenstein, the authorized referendum proposals are
submitted to the parliaments that either adopt the proposal or call the vote.*** However, these
procedures are not linked to the review of legal limits and are separate from referendum
authorization procedures.

There are some legislative solutions that derogate the legal nature of referendum authorization
procedures by conflating the review of legal limits and the discretionary powers of state institutions
to call the referendum. In Serbia and Poland, the legal limits imposed on citizen-initiated
referendums are reviewed by the parliaments. In addition, the final decision on calling the
referendum is also left to the discretion of the parliaments and they are not obliged to call a
referendum even if the statutory conditions are fulfilled.>* The same applies for Georgia with the
difference that the President has to review the legal limits and decide on calling the referendum.>**
In these combined procedures, the ultimate decision on calling the referendum is not dependent on
its adherence to legal limits. The legal standards are only advisory in the procedure, thus the
decision can be deemed political in nature.>*’

Alternatively, in other states, the referendum authorization procedure is carried out based on legal
considerations, but another state institution can override the decision based on non-legal
considerations. In Hungary, if the election commission authorizes the referendum proposal but the
citizens only collect 100.000 signatures instead of 200.000, then the National Assembly is not
obliged to call the referendum.**® This solution does not derogate the legal nature of the referendum
authorization itself because the procedures are not combined. However, it derogates the power of
the citizens to take competences back from the elected government. Nonetheless, in most European
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states the authorization procedure is ultimately decisive for the fate of the referendum, thus the
adherence to the legal limits is decisive for the permissibility of the referendum.

The fact that the competent state institution must interpret the legal limits in the referendum
authorization procedure already implies that state institutions with the core function of deciding
legal disputes are better suited to decide about referendum authorization than state institutions
normally fulfilling other constitutional functions. Courts or administrative authorities that
routinely decide legal disputes, interpret, and apply legal provisions are considerably better
equipped to review referendum proposals than parliaments or governments that primarily decide
policy and political questions.

2. The duality of abstract and concrete review in the referendum authorization procedure

The referendum authorization procedure is atypical in several respects. It is decisive for the
exercise of popular sovereignty, but it is also a future-oriented dispute about a legislative proposal
or policy question. The state institution has to carry out both an abstract and a concrete review
when deciding about the authorization. The review of the referendum proposal is abstract in the
sense that it does not relate to a dispute about the implementation of the proposed legal change.
The referendum proposal has not yet affected individual rights or caused individual injuries. It is
reviewed in its totality without being attached to an individual dispute. At the same time, the state
institution decides whether a popular vote can take place. In this sense the decision-maker has to
decide a concrete controversy. Referendum authorization procedures can be captured in this
duality: the state institution must reach a decision on both the right to vote and the legality of the
proposal, thus carrying out a concrete and an abstract review.

2.1.  Abstract review

The term abstract review is borrowed from constitutional adjudication.**’ Constitutional
adjudication is used here as reference to the jurisdiction to review legal acts and invalidate or
disregard them if the constitution or the hierarchy of norms is violated.**® In constitutional
adjudication, abstract review means that the court ‘measures the text of a statute as is against the
constitution, that is, without the need for and separate from any actual and individualized legal
dispute’**. In contrast, a concrete review requires that there is an individual case in which the
incompatibility of a legal provision with the constitution or other higher-ranking law is
challenged.***
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The initiators of the referendum — be it citizens or state institutions — propose a change in the legal
system. This can be direct, in case of a formulated proactive initiative or the request to abrogate a
provision or indirect, in the form of a generally worded proposal. For citizen-initiated
referendums, the citizens formulate the referendum proposal that may involve the creation of a
draft legal act (formulated proactive initiative) or the formulation of a question (rejective initiative
or unformulated proactive initiative). State institutions initiating referendums can also either
submit formulated legislative proposals or generally worded questions. The authorizing state
institution evaluates this proposal before the referendum and before it would become a part of the
legal system. Thus, it is an a priori review of a proposal not yet in force. In constitutional
adjudication, the a priori review is ‘of necessity abstract, as a law that has not yet entered into
force cannot have triggered constitutional doubts in the context of an individual case’*!.

In referendum authorization procedures, the abstract nature can be captured at the review of
substantive limits. The review of the substantive limits shows the most similarities to an a priori
abstract constitutional review of legislation, when a judicial body determines the compatibility of
a legal act or a legal norm with the constitution, with international law or with other higher-ranking
norms.>>? In a substantive referendum authorization procedure, the compatibility of the proposal
is measured against the substantive limits. This can show similarities to constitutional adjudication,
especially when states prohibit referendums that would violate the constitution or the international
law commitments of the state. In these cases, the state institution carries out an a priori abstract
constitutional review of the referendum proposal. Other substantive limits carve out certain issues
from the direct exercise of popular sovereignty. Reviewing these limits requires the legal
interpretation whether the issue falls within one of the topical restrictions. Thus in the substantive
authorization procedure, the state institution evaluates how the proposal fits into the legal system
and whether it is in line with the topical restrictions imposed on popular votes. This analysis is
detached from the initiators’ and voters’ political rights: the analysis of the proposal does not
require the legal interpretation of the right to initiate a referendum or the right to vote, but instead
interprets the proposal vis-a-vis the substantive limits.

The abstract dimension of the referendum authorization procedure would suggest that — like the
abstract review of legislation — the procedure is separate from any individualized legal dispute.>*3
In cases about the abstract review of legislation, all citizens have a legal interest in preserving the
constitutional order, but citizens rarely participate in the procedure. Some states allow citizens to
initiate the review in the form of actio popularis,®>* but this is not common in Europe.’>> One
possible stance about the referendum authorization procedure could be to emphasize that it is an
abstract review and claim that the involvement of voters is redundant, because the dispute is about
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the legality of the proposal. However, this argument is not viable. Even if the subject of the
procedure is the proposal, the aim of the procedure is to decide whether a popular vote can take
place or not. Therefore, the referendum authorization is not completely removed from an
individual legal dispute.

2.2.  Concrete review

In constitutional adjudication, concrete review means that the ‘constitutional issue presents itself
to the judge within the context of a specific controversy’**®. The compatibility of the legal
provision with the constitution or higher-ranking laws must be decided before the individual
dispute can be resolved. In referendum authorization procedures, the underlying concrete question
is whether the proposal can reach the ballots.

Ultimately, it is a decision on whether the right to vote can be exercised or not. This element gives
the procedure its concreteness: it is not only about the review of the proposal, but also about the
rights of the initiators and the voters. The authorization procedure is decisive for a submission of
the initiators and determines whether voters can go to the ballots or not.

One difference to concrete constitutional review is that the initiators formulate the proposal and
promote it, thus their legal interests lie in the proposal not violating the legal limits. So, they bring
an application to the state institution to validate the proposal, instead of challenging a legal act to
have it declared invalid as is the case in concrete constitutional review. In this regard, the
authorization procedure is more akin to administrative procedures.>>’ The state institution
authorizing a referendum provides a ‘permit’ for the initiators and the voters to continue the
referendum process. The state institution is in a hierarchical relationship to the parties, and it
reaches an authoritative and final decision on the legality of the proposal. In practice the
authorizing state institution is not necessarily an administrative authority, but the relationship
between the decision-maker and the applicants is similar to administrative procedures.

The other major difference to concrete constitutional review is that in referendum authorization
procedures the content of the referendum proposal and the concrete question about the exercise of
the right to vote are not connected. In a concrete constitutional review case, the applicants have an
individual legal dispute on a certain issue and challenge a legal act that guides decision-makers on
that issue.>>® For instance in a dispute about the prohibition of a demonstration, the organizers
challenge a legal act that regulates some aspect of the right to protest. In referendum authorization
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procedures, the proposal submitted by the initiators is not — in most cases — in any topical
connection to the right to vote.

The authorization procedure itself creates the connection between the proposal and the right to
vote when the state institution assesses the formal limits that ensure the free will-formation of the
voters and protect the freedom of vote. In the formal authorization procedure, the state institution
analyzes the right to vote by reviewing whether the proposal is sufficiently clear and formulated
in a manner that allows for a free vote. Thus, the referendum proposal is assessed from the
standpoint of the right to vote if formal limits exist in the state. Otherwise — as mentioned above —
the substantive review of the referendum proposal is detached from the right to vote and is an
abstract review by its nature.

The duality of the abstract and concrete review in referendum authorization procedures has
implications for the procedural and institutional settings. The abstract dimension of the procedure
suggests that state institutions with competences in constitutional adjudication have the most
expertise to carry out the substantive referendum authorization procedures. Meanwhile, the
concrete dimension of the procedure and its attachment to the right to vote is an indication that the
rights and legal interests of the initiators and voters should be translated into procedural rights.

2.3.  The particularities of institution-initiated referendums

When state institutions initiate referendums, then two alternative solutions exist for integrating this
power in the constitutional order. Either it is approached as a pure political action or regarded
similarly to any other initiator. Under the first option, no legal limits are imposed on the substance,
or the wording of the referendum initiated by state actors. The state institution is free to initiate a
referendum on any question that is deemed important. Other state institutions do not have the
power to authorize or block the referendum. Deference is shown to the initiating state institution
because there is a presumption that the state institution will not act against the rights and interests
of its citizens and will not propose an unconstitutional or unlawful referendum. Meanwhile under
the second option, either some legal limits are imposed on referendums initiated by state actors, or
the same legal limits apply as for citizens’ initiatives. In this case a referendum authorization
procedure must be devised to not let the legal limits become dead letters. If this is the case, then
all the above-mentioned arguments about the legal nature of referendum authorization and the
duality of abstract and concrete review apply for institution-initiated referendums. It is presumed
that state institutions may also initiate unlawful referendums, thus the referendum authorization
procedure is integrated into the system of checks and balances. Consequently, if legal limits are
imposed on institution-initiated referendums, then the authorizing state institution should ideally
have competence in constitutional adjudication and the rights of the voters should be translated
into procedural rights.



3. Variations and functions of legal limits

In establishing the requirements for an authorization procedure, a more nuanced approach is
warranted which takes into consideration the types of legal limits the state institutions review.
Understanding the variations and functions of the legal limits is crucial to evaluate the institutional
and procedural configurations of referendum authorization. The functions of the legal limits, the
constitutional values, and public interests they protect show the domain of interpretation for the
authorizing institution. The decision-making process may require different levels of discretion,
special expertise, or particular modes of legal interpretation according to the different limits. Such
variations have implications for the institutional and procedural settings. Only few limits do not
confer any discretion on the decision-maker and can be decided through a straightforward
grammatical analysis of the proposal or question. In most cases, the legal limits are broadly worded
prohibitions without detailed regulation. Consequently, the competent state institution has a
considerable leeway in drawing the margins of the limits. Parallel to the level of discretion, the
required legal expertise can also change with each legal limit. The review of all legal limits requires
a certain level of legal expertise but the more broadly the limit is worded and the more discretion
it confers, the more thoroughly the proposal has to be analyzed.

3.1.  The abstract review of substantive limits

Substantive limits exclude issues from being the subject of the referendum. Multiple and varied
objectives lie behind substantive restrictions on direct democracy.’® Without analyzing the
legitimacy of substantive restrictions, the following pages map the functions of the most common
limits to an extent that is necessary to understand how they affect the nature of authorization
procedures. The classification of substantive limits follows the categories used during the data
collection for the LIDD database.>®

On a general level, substantive limits either 1) exclude issues that are incompatible with the current
constitutional order or even more generally with the rule of law?%! or 2) reserve issues for the
representative government.’®?> The first group contains limits that go to the core of the
constitutional democracy. The underlying reason for the prohibition is that the referendum decision
could violate higher ranking norms (the constitution or international law) and/or the fundamental
principles of the constitutional democracy (e.g. fundamental rights or democratic elections).*%?
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Depending on the rules of constitutional adjudication, these decisions may not only be off-limits
for the people, but also for the representative government.*** In the following parts three types of
substantive limits are looked into that — to some extent — protect the constitutional order and the
rule of law: limits on the constitutionality of the proposal, limits on fundamental rights and
freedoms, and limits on international law obligations.

The second group of limits bars the people from deciding about certain policies or laws, but not
the representative organs. Examples for these limits are substantive restrictions on state finances,
civil service rules, or election laws. Even though the elected bodies must also adhere to the
constitutional order of the state, they have a great leeway in adopting different policies in these
fields. The reasons for reserving these decisions to the representative organs can be various. In the
following pages these limits are grouped into two broad categories: substantive limits that ensure
the adequate functioning of the state (e.g. emergency powers, budgetary and financial questions)
and limits that protect the stability of the state organization (e.g. limits on the judiciary, election
laws).

3.1.1. Limits on the constitutionality of the proposal

Several substantive limits aim to ensure that the proposal is not in violation of the constitution.
The objective behind these types of limits is to avoid a situation where the popular vote would lead
to a conflict with the constitution and the will of the people would have to be declared invalid or
could not be implemented.’* In a way, these limits protect the voters from the frustration of a
decision that is impossible to implement. At the same time, they confine the exercise of popular
sovereignty within the current constitutional order and take the opportunity away from citizens to
initiate — at least fundamental — changes in the constitutional system. The Venice Commission
highlights that ‘under the principle of rule of law, the people are not exempt from compliance with
the law’3%, which is clearly reflected in these limits. These types of limits represent a substantive
understanding of rule of law and take a stance in the rivalry between rule of law and popular
sovereignty on the side of the former.>*” Some limits spell out general limits on the constitutionality
of the proposal, while others exclude specific elements of the constitutional order.**

The broadest version of these limits is to exclude all proposals that would amend the constitution
from being the subject of referendums. This solution confines referendums to legislative acts and
reserves the initiation of constitutional change to the representative organs. It is still possible that
the citizens are involved in the constitutional amendment process through mandatory or ad hoc
referendums, however, the formulation of the constitutional amendment is taken out of their hands.
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For instance the Hungarian Fundamental Law explicitly excludes ‘any matter aimed at the
amendment of the Fundamental Law’ from being the subject of a referendum.3*

A less sweeping, but still broad restriction is to prohibit unconstitutional proposals. This is the case
in Liechtenstein where the initiative must comply with the constitution.>” This option measures all
proposals to the current constitutional provisions but does not close out the option to add to the
constitution provisions that fit in the constitutional order.?”

A third general option is to exclude only some parts of the constitution that are deemed essential
without specifically naming the provisions. For instance in Latvia, the referendum shall not violate
the inviolable core of the Constitution,”” or in Slovakia the unamendable material core of the
Constitution®. This solution confers wide discretionary powers to the state institutions to
determine the essential parts of the constitution.

Lastly, it is possible that substantive limits do not pronounce a general constitutionality
requirement but exclude specific elements of the constitution from referendums. This solution is
similar to prohibiting referendums on the essential elements of the constitution, but instead of
leaving the definition of the essential elements to legal interpretation, the legal provisions specify
the essential parts. These substantive limits can include limits on proposals violating fundamental
rights and freedoms or on amending state structure or form of government, the state symbols, or
the official language. For instance in Slovenia ‘laws eliminating an unconstitutionality in the field
of human rights and fundamental freedoms or any other unconstitutionality’ are excluded from
being the subject of a rejective referendum.?™ In Azerbaijan and Armenia, the constitutions list the
articles that cannot be amended by referendum.” It is certainly a solution that is more in line with
the formal requirements of rule of law and confines the discretion of the decision-maker in
interpreting the limits. Nevertheless, the legal interpretation of such specific substantive limits on
constitutionality also allows for the exercise of discretion.

Reviewing limits on state symbols or on the official language is rather straightforward and does
not require any special expertise. However, all other limits on the constitutionality of the proposal
require expertise in constitutional adjudication and confer wide discretion on the decision-
maker.”° It is impossible to determine their violation without dissecting the content of the proposal
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and the legal consequences arising from it. When such limits are imposed, then the referendum
authorization procedures can be seen as a priori constitutional review in constitutional
adjudication.’”” The similarities to constitutional adjudication are especially apparent with
formulated proposals. But a generally worded referendum proposal also has to be integrated into
the legal system in case of a successful referendum, thus the decision-maker also has to evaluate
how it fits into the constitutional order. It follows that constitutional courts (or general courts that
regularly assess the constitutionality of the legal acts they apply) are best equipped to carry out
such a review of referendums.

3.1.2. Limits on fundamental rights and freedoms

The prohibition of holding referendums on fundamental rights and freedoms is also mentioned as
a limit on the constitutionality of the proposal, as it can contribute to shielding parts of the
constitutional order from a popular vote. It is, however, important to mention that the exclusion of
fundamental rights and freedoms, along with minority rights, serves the primary aim of protecting
the rights of individuals or minorities from majoritarian decisions.’’® These limits are crucial in
countering the threat of the ‘tyranny of the majority’ because they directly exclude issues that
could harm vulnerable minorities. The importance of the protection of fundamental rights in
referendums also appears in the Code of the Venice Commission.>”

These limits prohibit either any questions that touch upon fundamental rights and freedoms or only
proposals restricting them. For instance, the Slovak Constitution states that basic rights and
freedoms cannot be the subject of a referendum,** while in Albania the Constitution only prohibits
referendums on the ‘limitations of fundamental rights and freedoms’3¥!. The first option excludes
any proposal on these issues, including those that try to expand the scope of these rights. Such an
approach indirectly protects the constitutional status quo by reserving all decisions about
fundamental rights to the elected organs. In contrast, prohibiting referendums that negatively affect
the already existing level of rights protection allows the expansion of rights.

Reviewing a proposal for its potential violation of fundamental rights and freedoms requires an in-
depth analysis of the possible legal consequences of the decision. It is a constitutional review of
the content of the proposal but with the specific aim of reviewing the proposal against the
constitutionally guaranteed fundamental rights and freedoms and not the constitution in general.
Referendum proposals on minority rights also require an extensive legal analysis, especially if they
are formulated in a seemingly neutral way, where the discrimination against the minority is not
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instantly apparent. The legal analysis can unravel that the proposal would affect the minority
disproportionately more than the majority. Similarly to other limits on the constitutionality of the
proposal, these limits confer wide discretion to the decision-maker and require expertise in
constitutional adjudication.**?

3.1.3. Limits on international law

Similarly to the previous limits, the substantive limit on the violation of international law also
appears in the Code of the Venice Commission.*** The Explanatory Memorandum emphasizes that
the text put to a referendum must not be contrary to international law regardless of the relationship
between international and domestic law.3

The substantive limits on international law can have multiple functions. They can overlap with the
functions of the constitutionality limits. These limits prevent referendums that would violate the
international commitments to protect human rights or the peremptory norms of international law.
This aspect also shows a commitment to a substantive understanding of rule of law that cannot be
overridden by popular will.** For instance the Swiss Constitution prohibits referendums on the
‘mandatory provisions of international law’ that is interpreted to include the core principles of
international humanitarian law, the non-derogable guarantees of the European Convention on
Human Rights (ECHR), the prohibition on torture and slavery, the prohibition of aggression,
genocide and the principle of non-refoulment.?%

However, the limits on international law obligations also reserve the traditional royal or executive
prerogatives of forming foreign policy to the representative organs. These limits can prevent the
expression of popular will on a wide range of economic, trade, or environmental issues that are
regulated by international agreements. For instance, Italy and Slovenia exclude laws ratifying
international treaties from being the subject of a legislative referendum.?*” Similarly, the Latvian
Constitution states that agreements with other nations may not be submitted to a national
referendum. %8

The limit on international law obligations can completely exclude citizens from foreign affairs if
the limit includes both current and future international law commitments of the state. Alternatively,
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it can be limited to the already existing obligations and allow popular votes on any new accession
to international treaties or organizations. This is the case in Hungary, where the Fundamental Law
only prohibits referendums on obligations arising from international treaties but does not explicitly
exclude referendums on new international commitments.** The limits on existing international law
obligations prevent situations in which the outcome of the popular vote would oblige the state to
withdraw from international agreements or organizations. Meanwhile precluding also future
international law commitments is more about reserving prerogatives in foreign affairs. A
differentiation can also be made regarding traditional international law obligations and EU law
where the sovereignty transfer to the EU institutions can warrant a different approach to the
exercise of popular sovereignty.**°

When looking at the necessary expertise to decide whether a referendum proposal violates
international law, it is important to differentiate between limits on already existing international
law obligations and limits on future ones. In the first case, the state institution authorizing
referendums must assess the proposal for its compatibility with international treaties ratified by
the state and other sources of international law. This requires a similar review process as the
constitutional review of legislation with a difference in the higher-ranking norms against which
the proposal is measured. Similarly, the assessment of a proposal against EU law already in force
requires an in-depth legal interpretation of the proposal. In contrast, the assessment whether the
proposal requests an accession to an international agreement or organization does not necessitate
such a thorough analysis: a simple grammatical interpretation of wording should be enough to
decide. While judicial bodies — constitutional and regular courts — are best equipped to conduct the
review of already existing international law obligations, the review of accession requests does not
necessitate judicial decision-making.

3.1.4. Limits on the stability of the state organization

There are various substantive limits that exclude questions about the current state organization
from referendums. Such limits may prohibit initiating referendums on legislative or executive
competencies, on issues surrounding the judiciary or local governments, and on election and
referendum laws. For instance, Hungary and Portugal exclude issues on the content of the election
laws,**! while Moldova prohibits referendums on issues pertaining to the jurisdiction of the courts
and the prosecutor’s office.>

The functions of these limits show similarities to constitutionality limits. Most of the above-
mentioned issues — e.g. legislative competencies or the fundamental features of the judiciary — are
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regulated in constitutions. Consequently, the exclusion of these issues may also aim to protect the
current constitutional order and the institutional balance enshrined in the constitutions. The limits
on the judiciary can protect judicial independence that is central to the rule of law.>*> Limits on
local governments protect the autonomy of these subnational entities and the rights of the local
communities to self-govern. Limits on election laws aim to protect the stability of the government
as well as the freedom of vote.’** Meanwhile the exclusion of referendum laws can prevent a
situation where the voters would decide about the scope of their own rights.

Even though the objectives behind excluding these subjects seem similar to the imposition of
constitutionality limits, the assessment of these limits does not require such extensive review.
Proposals that violate these limits can mostly be identified by looking into what legal provisions
the proposals aim to amend. If the proposal aims to introduce or abrogate provisions of an act on
parliamentary elections and a substantive limit on election laws exists, it is a straightforward
invalidation decision. Be that as it may, the margins of these limits may not be so clean-cut in
practice. The authorizing state institution has discretion in deciding whether all proposals touching
on the legal framework of these issues are excluded from the referendum or only those that are
actually connected to the functions of the limits. For instance, a law on creating more transparency
in the public administration may change the rules on publishing official documents but does not
necessarily amend executive competencies. In this case the decision-maker has some leeway in
interpreting whether a substantive limit on executive competencies includes procedural and
technical changes or only substantive changes. Consequently, the review of these limits does
require interpretation and legal expertise, but it does not necessitate expertise in constitutional
adjudication.

3.1.5. Limits on the functioning of the state

There are several substantive limits that can be loosely grouped together based on their broad
objective to protect the functioning of the state.’®> Nonetheless, the more concrete reasons for
excluding these topics are various. These limits include the substantive limits on emergency
powers or on national security; limits on budget, taxes, and state finances; limits on civil service
laws or individual appointments of state officials; and limits on pardon and amnesty. A common
feature of these state powers is that the states do not only regulate them in statutes but also adopt
individual acts and decisions using these powers (e.g. an emergency measure, an individual civil
service appointment or a pardon to an individual). Thus, it is always a question when these issues
are excluded from direct democracy whether referendums are prohibited only on the individual
acts, or the regulatory framework is also beyond the reach of the voters.

393 Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (originally published 8th edn. London:
Macmillan 1915, Liberty Classics Reprint 1982) 110; Joseph Raz, The Authority of Law. Essays on Law and Morality
(2nd edn., Oxford University Press 2009) 216.
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Limits on emergency powers are one of the most common substantive limits. The limit may only
exclude individual acts, as for instance Latvia has placed a substantive limit on the ‘declaration of
a state of emergency and its termination’3*. The individual acts of the exercise of emergency
powers may be excluded to allow for an immediate response to crisis situations, which would be
impossible through a lengthy referendum process.*” An additional reason for prohibiting
referendums on the individual measures can be that finding the adequate response may require
special expertise or restrict the fundamental rights of citizens. It is, however, a separate question
whether legislative provisions regulating emergency decision-making are also excluded from
referendums. Slovenia for instance excludes all laws ‘on urgent measures to ensure the defense of
the state, security, or the elimination of the consequences of natural disasters’**®. Legal provisions
may be excluded from popular decision-making to ensure the adequate conditions for handling
crisis situations,*” although it is a question of interpretation whether all parts of such laws should
be exempt to fulfill this objective.

Similarly, the aim of excluding issues on national security or policing is also to ensure the security
of citizens and to respond swiftly to internal or external threats. These issues can also affect the
fundamental rights of citizens. In addition, some information necessary for decision-making may
be classified, which can hinder informed popular decision-making. Nevertheless, it requires a
careful deliberation on the side of the authorizing body to decide which proposals would actually
limit the responsiveness and proper functioning of the security bodies and which ones are not
linked to the fulfillment of these functions.

Substantive limits on taxes, budgets and other financial matters are also among the most common
restrictions. Italy and Slovakia exclude laws regulating taxes and the budget from the
referendum.*® Latvia imposes a limit on the budget and laws concerning loans, taxes, customs
duties, and railroad tariffs.*' Slovenia has a limit on the laws on taxes, customs duties, and other
compulsory charges, and on the law adopted for the implementation of the state budget.*”> In
Hungary the content of the acts on the central budget, the implementation of the central budget,
central taxes, duties, contributions, customs duties or the central conditions for local taxes are

3% Art. 73 Constitution.
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excluded.*? Such restrictions aim to protect the financial stability of the state.*** Similarly to the
restrictions on emergency matters, there is a paternalistic element in the exclusion of financial
matters: the idea that citizens would not be able to decide in a responsible way about questions
that affect their own financial situation.*’ Reviewing these limits also requires defining the outer
margins of these limits, as almost all referendum proposals have implications on the state
finances.*

The exclusion of pardon and amnesty decisions from popular vote is also a common restriction.*”
Granting amnesty or pardon is a traditional prerogative of the sovereign, mostly entrusted to the
head of the state. It is a decision about the forgiveness of guilt for individuals or groups, thus it
directly affects the rights of people. The exclusion of amnesty and pardon from popular vote
ensures the exceptional use of these powers and the integrity of the criminal justice system. This
way it also contributes to the functioning of the state.

A commonality of these limits is that reviewing proposals to hold referendums on individual acts
(e.g. the termination of state emergency) is rather straightforward and does not require extensive
legal or constitutional expertise. The authorizing state institution cannot exercise much discretion
if the individual measures are targeted by the referendum. It is, however, a question of legal
interpretation to what extent the regulatory framework is shielded from referendums. It involves
the exercise of discretion to decide what parts of the regulatory framework are necessary to fulfill
the functions of these limits. Similarly to the substantive limits on the stability of the state
organization, these decisions require legal interpretation, but they may not necessitate expertise in
constitutional adjudication.

3.2.  The concrete review of formal limits

The review of formal limits is concrete in the sense that it is connected to the voting event. The
state institution must assess how the voters can perceive and understand the referendum proposal.
The common aim of these limits is to avoid popular votes on unclear, confusing, or misleading
proposals.“® These limits generally ensure that the voters understand the referendum proposal as
well as the legal consequences of the referendum. They can develop a position on the referendum
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issue and are able to express their position in the vote. Thus, the formal limits ensure that the
referendum does not violate the right to vote, which is a fundamental political right in all selected
states.4%

3.2.1. Unity of form

The unity of form requirement is the most technical limit among the formal limits. It prohibits
mixing generally worded proposals with formulated legislative proposals. The unity of form is not
a common limit in Europe. In Switzerland proactive citizens’ initiatives must comply with the
consistency of form, meaning that the initiative must be drafted either exclusively in the form of a
general proposal or of a specific draft provision.*® In Liechtenstein and Lithuania this limit also
precludes mixing constitutional and legislative amendments (or in the case of Liechtenstein
financial resolutions).*!!

This limit contributes to the clarity of the referendum proposal and aims to prevent confusion in
the implementation stage of the referendum. While formulated proposals can enter into force
automatically, a generally worded proposal has to be turned into legal provisions that require
implementation measures. The Explanatory Memorandum of the Code highlights that when
formulated and non-formulated proposals are combined, then the voters are not able to clearly
foresee the actual legal consequences of the vote and the confusion distorts the right to free vote.*'?

Reviewing the unity of form requirement mostly requires a textual-grammatical interpretation of
the proposal. The review does not usually necessitate an in-depth legal interpretation of the text.
Some referendum proposals might be controversial, if their formulation does not make it clear
whether their direct enforcement is possible or further implementation measures are needed. For
instance, an initiative to reduce the use of fossil fuels by 40 per cent can be interpreted as a question
of principle, where the implementation requires legislative action to determine the timeline and
conditions for the reduction or as a formulated proposal that can be directly enforced. Thus, the
review of this formal limit does confer some discretionary powers on the state institution and
require some expertise in legal interpretation.

409 Croatia: Art. 45 Constitution; Hungary: Art. XXIII Fundamental Law; Italy: Art. 48 Constitution; Latvia: Art. 8
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410 Art. 139 (3) Federal Constitution, Art. 75 (3) Federal Act on Political Rights. See also Pierre Tschannen, ‘Die
Formen der Volksinitiative und die Einheit der Form’ (2002) 103 Schweizerisches Zentralblatt fiir Staats- und
Verwaltungsrecht 2-29, 18.

411 1 jechtenstein: Art. 69(5), Art. 70(3) People’s Rights Act; Lithuania: Article 7(1) Law on Referendum.

412 Original Code, Explanatory memorandum, 111.2.29.



3.2.2. Unity of substance

When the referendum proposal consists of multiple parts, then the voters may support one part of
the proposal, but not others. By requiring voters to express their opinion in a single vote about
different issues, the results may not reflect the actual preferences of the voters.*

One solution is to allow referendums on multiple issues but require separate votes on all
components. For example in Portugal each referendum may only address one matter.*'* In Serbia
or North Macedonia, if multiple issues are decided in a referendum, then each question must be
formulated separately.*'> However, this is not always feasible with complex proposals where the
parts of the proposal depend on each other and represent one elaborate solution for a problem.

The unity of substance limit guarantees that the voters are able to express their preferences by
requiring that in case multiple issues are put to a single vote, then an inherent link should connect
the parts of the proposal.*® One example is the Swiss Constitution, which allows multiple
proposals but the individual parts of the initiative must be connected by an intrinsic link.#” The
unity of substance requirement aims to confine proposals to one larger issue or goal that creates a
connection between the parts of the proposal. Requiring that the parts of the proposal are
connected, reduces the chance that voters cannot formulate a stance on the issue. The unity of
substance requirement is supposed to ban proposals that cover multiple issues when the link
between them is not apparent. In addition, it can also prevent cases when separate issues are
bundled together intentionally to gain support for the less popular part of the proposal by building
on the popularity of the other part.*'® The unity of substance limit is crucial for ensuring that the
referendum is a vehicle for the genuine, democratic will-formation of the people.

Reviewing the unity of substance requirement requires extensive contextual and teleological
interpretation of the proposals. It also confers a wide discretionary power to the decision-maker.
Finding a link between separate issues can largely depend on the abstraction level on which the
decision-maker defines the ‘common aim’ or ‘connection’ between the issues.*® Seemingly
connected issues can be interpreted as distinct legal institutions if the level of abstraction is low
and vice versa seemingly unconnected issues can be grouped together through a broad common
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aim.*”* Reviewing the unity of substance limit clearly requires legal expertise. However, any state
institution that is accustomed to deciding legal disputes and using the traditional methods of legal
interpretation can develop legal standards for assessing the connection between issues.

3.2.3. Clarity

The clarity requirement is the broadest formal limit. It ensures that the referendum proposal is not
confusing or misleading, but it is formulated clearly and precisely. Most variations of the clarity
requirement contain the elements listed in the Revised Code. This definition states that ‘the
question put to the vote must be clear and comprehensible; it must not be misleading; it must be
unbiased, not suggesting an answer; voters must be informed of the effects of the referendum;
voters must be able to answer the questions asked solely by yes, no or a blank vote’#!. In Hungary
the question proposed for referendum shall be worded in such manner that it allows a
straightforward response, and permits the National Assembly to decide — on the basis of the
outcome of the referendum — whether it has the obligation to make a law, and if so, what kind of
a law.*? In Croatia the request for a referendum must contain a clearly formulated issue.** In
Russia the question submitted to the referendum should be formulated in such a way as to exclude
the possibility of multiple interpretations and to exclude the uncertainty of the legal consequences
of the decision taken at the referendum.**

The aim of this limit is to guarantee the freedom of vote and the free will-formation of voters.**
As the Venice Commission’s definition shows, the clarity requirement can have different layers.*
On the first and most basic level, the proposal has to be understandable for the voters, which
encompasses that the proposal is grammatically comprehensible. The second level is that the voters
must be able to understand the legal consequences of the vote, thus the legal surroundings of the
proposal and the changes it promotes. The proposal must also be clear so that the voters understand
it to mean the same thing. Otherwise, the popular vote cannot be a vehicle of democratic will-
formation. In addition, the requirement of clarity can also encompass other formal limits. Proposals
that violate the unity of form may be deemed confusing for the voters in their legal consequences.
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In case the proposal contains multiple unrelated issues, the voters cannot express their clear
preferences.*’

Reviewing the clarity limit confers wide discretion on the decision-maker. One reason for this is
the broad interpretation domain of the term clarity. The term clarity is not an exact legal term, it
can be interpreted to cover a formalistic-grammatical requirement or a more in-depth condition. In
addition, the decision-maker has to evaluate the formulation of the proposal against the assumed
mindset of the voters.*?® This requires creating a standard for the comprehension of a ‘general
voter’ or a similar abstract construct. In a sense the decision-maker creates an irrebuttable legal
presumption about the understanding of the voters. Thus, the decision-maker not only has
discretion in interpreting such a broadly worded principle as clarity, but also in determining the
level of comprehension of the voters. Similarly to the unity of substance requirement, reviewing
the clarity of the proposal requires legal expertise but any state institution that regularly decides
legal disputes may be able to develop a consistent practice about clarity.

3.3.  The particularities of rejective referendums

In case of rejective referendums, the initiators formulate a referendum request about a legal act
adopted by the representative organs. The subject of the referendum authorization procedure is the
referendum request and not the adopted legal act itself.*”® This means that the authorization
procedure focuses on slightly different questions than in case of proactive referendums.

The review of substantive limits is similar to proactive referendums in most respects. One
important difference is that the constitutional review of the legal act subject to a referendum
request is usually separate from the authorization procedure.*** The constitutionality of the legal
act is usually decided according to the regular constitutional remedies of the given state. Naturally,
it is feasible to construct an authorization procedure that combines the review of the referendum
proposal and the legal act. However, it would necessitate to place the competence of referendum
authorization to the same state institution that is entrusted with the constitutional adjudication
competence. A composite procedure would also entangle the legal limits imposed on referendums
with the constitutional principles that guide the constitutional review of legislation.

Nevertheless, it is not out of the question that rejective referendum proposals can be reviewed for
their constitutionality or for their compliance with other higher-ranking norms. The rejective
referendum either prevents new legal provisions or legal acts from entering into force or abrogates
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existing legal provisions or legal acts. In the second case, it is possible that the result of a
referendum would create an unconstitutional situation, because the legal order would lack a rule
that is crucial for its proper functioning.**! In this case the subject of the review is not the legal act
or legal provision that is the subject of the referendum but the remainder of the legal order. This
type of review is similarly complex and extensive as the review of proactive initiatives against
limits protecting the constitution, fundamental rights and freedoms, or international law. The state
institution requires expertise in constitutional adjudication to determine whether an
unconstitutional situation would emerge following a successful referendum.

The review of formal limits is also distinct in the case of rejective referendums. The formal limits
apply somewhat differently because formulation of the subject of the referendum is in the hands
of the representative organs. Thus, the formal defects of the referendum — its unclarity or the
combination of multiple issues or text styles — can either be inherent flaws of the legal act
submitted to a referendum or flaws of the referendum proposal. An inherent flaw of the legal act
is for instance if the legislature deliberately joins together seemingly unrelated policy decisions in
one statute.**? Similarly, if the newly adopted legal act submitted to a referendum contains
incomprehensible provisions, then the clarity problem derives from the legal act itself.
Alternatively, the defect of the referendum proposal can come from how the initiators formulate
it. For instance, if the initiators do not aim to abrogate one legal act in its entirety, but instead
propose the abrogation of multiple provisions from one legal act, then it can cause a clarity concern
as well as a concern about the unity of substance.** The clarity requirement can also be crucial to
assess whether the voters understand the consequences of a legal provision or a legal act
disappearing from the legal system. Ideally, all of the above-mentioned defects should prevent the
authorization of referendum. However, the decision-maker might not have the competence or the
willingness to reject a referendum based on the inherent flaws of the legal act, because it would
conflate the review of the legal act and the referendum proposal.

Even though rejective referendums have some special features compared to proactive ones, when
the legal limits are applied to the referendum proposals, the review of the limits necessitates the
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same legal expertise and confers the same level of discretion to the decision-maker as in case of
proactive referendums.

4. Conclusions

Even though the competent state institution authorizes a political event, the referendum
authorization procedure is a legal procedure. As defined here, it is inherently linked to the existence
of legal limits: the state institution has to decide on the compliance of the referendum proposal
with the legal limits. The referendum authorization procedure has elements of both the abstract
and concrete review of constitutional adjudication. The review of the proposal vis-a-vis the
substantive limits is abstract in the sense that it does not arise from a challenge against the
application of the proposed legal change. The proposal has not yet affected individual rights or
caused individual injuries, but it is reviewed in its totality without an attachment to a concrete legal
question. At the same time, referendum authorization is decisive for the referendum event and for
the initiators’ and voters’ right to vote. In this sense it is a concrete procedure. The difference to
concrete constitutional review is that initiators promote the proposal, and their legal interests lie in
the proposal not violating the legal limits. In addition, the proposal itself may not be connected to
the right to vote: the formal authorization procedure creates the topical connection between the
proposal and the right to vote. Referendum authorization procedures can be captured in this
duality: the state institution must reach a decision on both the right to vote and the legality of the
proposal, thus carrying out a concrete and an abstract review. Regarding the institutional and
procedural settings, the concrete nature of the procedure and its attachment to the right to vote
implies that the rights and legal interests of the initiators and voters should be translated into
procedural rights. The abstract nature of the procedure suggests state institutions with expertise in
constitutional adjudication are best suited for these procedures. However, a closer look at the limits
shows that such expertise is only crucial for reviewing some of the substantive limits.

Looking into the variations and functions of the most common legal limits helps to understand the
decision-maker’s domain of interpretation and the necessary expertise to review the limits. The
overview of the most common formal and substantive limits shows that from a procedural
perspective the limits can be grouped into three categories. There are very few legal limits whose
review does not require the exercise of discretion and can be assessed without extensive legal
expertise. The most straightforward limits are the substantive limits on state symbols or official
language, on future international law obligations, and the formal limit on the unity of form. The
assessment of whether a referendum proposal violates these limits does not necessarily require in-
depth legal analysis and, in most cases, a grammatical interpretation of the referendum proposal
suffices. On the other end of the spectrum are the substantive limits on the constitutionality of the
proposal, on fundamental rights and freedoms, and on existing international obligations. These are
all broadly worded limits that confer a considerable amount of discretion and require a very
thorough legal analysis of the referendum proposal as well as expertise in constitutional
adjudication. Between these two poles are the substantive limits on the state organization and on



the functioning of the state as well as the formal limits on unity of substance and clarity. These
limits do provide some level of discretion to the decision-maker and may involve an extensive
legal analysis of the proposal, but do not necessitate expertise in constitutional adjudication.

If the state imposes legal limits beyond the few straightforward limits — which is the case in most
European states — then the state institution authorizing referendums must have expertise in
deciding legal disputes. Moreover, if limits on the constitutionality of the referendum, on
fundamental rights and freedoms, or on international law obligations are imposed, then the state
institution must have expertise in constitutional adjudication. Without such expertise, the state
institution will not be able to devise a practice that balances popular sovereignty and rule of law.

Referendum authorization procedures are always an ancillary task for state institutions.** Even in
states that have multiple referendums a year, such as Switzerland or Liechtenstein, the number of
referendum authorization cases does not warrant the establishment of a specialized state institution.
Thus, this competence is always an additional task for the state institution that has other
constitutional functions, and these other functions can be deemed their core functions. In a very
simplistic understanding, parliaments primarily adopt legislation, governments prepare legislative
proposals and execute parliamentary decisions, regular courts adjudicate individual legal disputes,
constitutional courts review legislation.**> Even election commissions that are designed to fulfill
functions relating to voting events are primarily created to ensure the legality of elections.**® Thus,
referendum authorization procedures are ancillary tasks for any of these state institutions.

Nonetheless, when providing this competence to a state institution it is crucial to select a state
institution which has similar functions. In practice this means that constitutional courts and regular
courts should participate in the decision-making either as first-instance forums or as appellate
bodies. Administrative authorities with adjudicatory functions or election commissions are also
prudent institutional choices since they are experienced in adjudication. In addition, a judicial
remedy is provided against their decisions in all selected states. For parliaments, governments, and
presidents the application of legal limits to individual cases is an atypical function compared to
their core functions. The existence of remedies against their decisions may alleviate this concern
to some extent. Nevertheless, it seems to be a better solution to involve these organs in a way that
is in line with their core functions. Instead of the legal authorization of referendums, their role
should be limited to the assessment of the social, political, and economic implications of
referendums.
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The most common institutional choices for referendum authorization in Europe and in the eight
selected states do not necessarily ensure the legal expertise of the decision-maker. Focusing on the
eight selected states, Italy is the only state that exclusively involves judicial bodies in the
referendum authorization procedure, while four states (Hungary, Latvia, Liechtenstein, and
Slovenia) provide judicial remedies against the first instance decisions. Election commissions
decide about referendum authorization in Hungary and Latvia. Meanwhile parliaments and
presidents are entrusted with deciding about the formal and substantive legal limits in five states:
Croatia, Liechtenstein, Slovakia, Slovenia, and Switzerland.

In the next chapter I investigate how these state institutions fare in providing some basic procedural
guarantees to the participants of the procedure. Based on the special nature of referendum
authorization procedures, some procedural guarantees seem indispensable. The concrete review
dimension of the referendum authorization warrants some form of participation rights for the
initiators and voters. Meanwhile the wide discretionary powers that the state institutions exercise
in reviewing most of the substantive and formal limits necessitate procedural guarantees to hinder
the chance of arbitrary decision-making.



Chapter V: Procedural guarantees in referendum authorization

This chapter delves into the analysis of the referendum authorization practice of the selected eight
states. The chapter focuses on both authorized and rejected referendums to evaluate the procedural
rights in referendum authorization procedures. Some examples include the referendums in Croatia,
Slovakia, and Slovenia that aimed to prohibit the marriage of same-sex couples,*” the referendum
proposal to provide citizenship to all non-citizens in Latvia,**® the referendum requests on
reproduction rights in Italy,*° and on pension reform in Liechtenstein.*** Immigration referendums
are chosen to illustrate the practice of Switzerland, such as the ‘Ecopop’ initiative and the initiative
about the expulsion of foreign criminals,**! while Hungary provides examples of initiatives on
immigration, fiscal matters, and constitutional reforms.**> Most of the selected cases concern
referendums initiated by citizens, however, Hungary also offers some interesting examples of
government-initiated referendums. The reason for selecting mostly cases of citizen-initiated
referendums is prosaic: with the exception of Hungary, the selected states only have published
authorization decisions about citizen-initiated referendums.

The main question posed in this chapter is how the practice of the eight selected states complies
with four procedural guarantees: the independence and impartiality of the decision-maker, the right
to a reasoned decision, the right to be heard, and the right to an effective remedy. First, the chapter
provides some background on the selection of these procedural guarantees. Then, each procedural
guarantee is analyzed along three questions: 1) what is the function of the procedural guarantee in
referendum authorization procedures with regard to the special nature of these procedures? 2) is
the procedural guarantee ensured in the referendum authorization practice of the selected states?
3) how could the procedural guarantee be better incorporated in the referendum authorization
procedures of the selected states based on the comparative analysis?

1. Selection of procedural guarantees

The four procedural guarantees are selected based on the fair trial rights guaranteed by
international treaties, on the procedural understanding of rule of law, and on the procedural
recommendations of the Venice Commission’s Revised Code on the Holding of Referendums.
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These procedural guarantees mirror some of the most important fair trail rights appearing in
international law.*? All the selected states have ratified the ICCPR, which requires that ‘everyone
shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law’#* in the determination of his rights and obligations in a suit at law. The ICCPR
also obliges states to offer an effective remedy against the violation of the rights enshrined in the
Covenant.** The right to participate in a referendum is protected under the right to vote.*¢ The
Human Rights Committee has found the right to an effective remedy applicable for referendum
cases.*’” Meanwhile the right to a fair trial has been applied in election cases, suggesting that it
could also be applicable in the referendum context.**

All the eight states are members of the Council of Europe and have ratified the European
Convention on Human Rights (ECHR).*° The four procedural guarantees chosen for the analysis
are integral elements of the right to a fair trial under Article 6 and the right to an effective remedy
under Article 13 of the ECHR.#° Nonetheless, the applicability of fair trial rights to referendum
procedures is not provided under the ECHR. According to the judgements of the European Court
of Human Rights (ECtHR), referendum procedures do not fall under the scope of Article 3 of
Protocol No. 1 on the right to free elections.*' The ECtHR has noted that the scope of the right to
free elections is more narrowly drafted in the Convention than in the ICCPR, because only regular
elections concerning the choice of legislature fall within it.*? Referendums are not held at regular
intervals and are usually not organized as a means of electing citizens to certain posts.*? It follows
that the violation of the right to an effective remedy cannot be claimed in referendum procedures
in conjunction with the right to free election.** The ECtHR has not established the applicability of
fair trial rights for referendum procedures either. Be that as it may, the provisions of the ECHR
and practice of the ECtHR have largely influenced the interpretation of fair trial rights in the
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Council of Europe member states. Thus, the practice of the ECtHR cannot be disregarded when
analyzing these rights in the eight selected states and it influences how the four procedural
guarantees are defined in this chapter.

Beyond the international treaties, the chosen procedural guarantees also appear as part of the
procedural understanding of rule of law.

Procedural components of the rule of law appear in several foundational works. John Rawls states
that the rule of law requires some form of due process: a process reasonably designed to ascertain
the truth. For this, judges need to be independent and impartial, and trials need to be fair and open,
but not prejudiced by public clamor.*>> Joseph Raz highlights that beyond the independence of the
judiciary, the principles of natural justice require an ‘open and fair hearing, absence of bias and
the like’ and the easy accessibility of courts.*>® The most comprehensive account of the procedural
understanding of rule of law stems from Jeremy Waldron. He argues that the formal view of rule
of law is not complete without a more extensive list of procedural requirements.*’ According to
Waldron, the essential idea of procedure ‘capture[s] a deep and important sense associated
fundamentally with the idea of a legal system, that law is a mode of governing people that treats
them with respect’*®. In composing his list of procedural rights, Waldron lists all traditional fair
trial guarantees as parts of the rule of law*”:

a) ‘A hearing by an impartial tribunal that is required to act on the basis of evidence and
argument presented formally before it in relation to legal norms that govern the
imposition of penalty, stigma, loss, and so forth.

b) A legally trained judicial officer, whose independence of other agencies of government
1s ensured.

c) A right to representation by counsel and to the time and opportunity required to prepare
a case.

d) A right to be present at all critical stages of the proceeding.

e) A right to confront witnesses against the detainee.

f) A right to assurance that the evidence presented by the government has been gathered
in a properly supervised way.

g) A right to present evidence in one’s own behalf.

h) A right to make legal argument about the bearing of the evidence and about the bearing
of the various legal norms relevant to the case.

455 John Rawls, 4 Theory of Justice (Oxford University Press 1971) 239.
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1) A right to hear reasons from the tribunal when it reaches its decision that are responsive
to the evidence and arguments presented before it; and

j) Some right to appeal to a higher tribunal of similar character.”*%

Lastly, the Revised Code of the Venice Commission is the most influential legal source on the
selection of procedural guarantees, as the Code contains recommendations specifically for
referendums. The Code prescribes requirements for institutional settings as well as for individual
procedural rights. The Code emphasizes that an impartial body — preferably an independent central
commission — must be entrusted with the organization and the supervision of referendums.*' The
Code also requires an effective system of appeal for referendum matters with an impartial and
independent appeal body ‘endowed with the necessary powers of cognition and decision to afford
an effective remedy, established by law, and bound to apply the law, with limited discretion. A
final appeal to a court of law is the preferred option’#2. Regarding the individual procedural rights,
the Code states that all voters must be entitled to an appeal and the ‘applicant’s right to a hearing
involving both parties must be protected’#%.

Compared to the fair trial guarantees appearing in the ICCPR, the ECHR or in the rule of law
literature, the Code does not contain any requirements about the presentation and rebuttal of
evidence. The referendum authorization is a future-oriented, a priori dispute about the referendum
proposal. Past events or other factual questions do not need to be proved in referendum
authorization. Evidentiary procedures are not common in the practice either.*** In states where
referendum authorization procedures are carried out by political organs (parliaments, presidents)
there are precedents for expert evidence, but these are exceptions.

The Code also omits any reference to the right to counsel, which can also be due to the special
nature of referendum authorization procedures as opposed to civil or criminal trials. The subject
of the referendum authorization is whether a referendum can take place and thus whether the right
to vote can be exercised. A refusal decision does not entail sanctions or other detrimental legal
consequences for the individual parties of the case. Thus, the assistance of a legal counsel is not
as imperative as in criminal or even civil trials. Naturally, this does not mean that the participants
of the referendum authorization procedure cannot rely on legal assistance to better their arguments,
but it does not seem to be an essential requirement for these procedures.

The common set of procedural requirements are the impartiality and independence of the decision-
maker, the right to an effective remedy, and the right to be heard. The Code does not mention the
right to a reasoned decision, but this requirement is inseparable from the right to be heard. Without
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a reasoning, it is not clear what arguments were considered in reaching a certain decision. Thus,
the reasoning is linked to participation rights: the reasoning of the decision is the output that shows
the result of the oral or written inputs by the parties.*®> Consequently, these four procedural
guarantees are regarded as minimum procedural guarantees in referendum authorization
procedures. The next parts analyze each procedural guarantee in the referendum practice but also
reflect on their necessity in referendum authorization procedures.

465 Jerry L. Mashaw, Reasoned Administration and Democratic Legitimacy (Cambridge University Press 2018) 50.



2. Impartiality and independence of the decision-maker
2.1.  Defining impartiality and independence

The procedural guarantees of impartiality and independence both ensure that the decision-maker
acts in a neutral manner, treats the parties of the procedure equally and reaches an unbiased
decision.*®® The principles of independence and impartiality are traditional values of the judiciary.
In most liberal democracies, judicial independence is ensured through an intricate system of legal
guarantees that protect both the individual and the institutional independence of the judges.*¢” The
principle of judicial independence ensures that in the system of separation of powers the judiciary
can function under the exclusive authority of law without the other two branches of government
influencing the adjudication.*®® At the same time, the independence enables the judiciary to control
the executive and the legislature in the system of checks and balances.*® The independence of the
judiciary also provides legal security for the individuals who want to resolve their legal disputes
and enhances the legitimacy and acceptance of the decisions.*”°

Impartiality generally requires the absence of bias or prejudice on the side of the decision-maker.*"!
Independence makes it possible for the decision-maker to decide without improper outside
influences from other state powers or from the parties.*’? In this sense, impartiality is a broader
category that encompasses independence: the lack of improper outside influences is instrumental
to achieving an unbiased decision.*’® In the following pages, the distinction between these two
principles is based on two different threats to unbiased decision-making: dispute-specific threats
and structural threats.*’* The principle of impartiality should ensure that dispute-specific threats
do not distort the decision-making. Dispute-specific threats may derive from a personal interest in
the outcome of the case or a personal bias unrelated to the merits of the matter.*’ It can be quite
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difficult to prove that a personal interest or bias actually influenced the decision, thus emphasis is
also laid on the appearance of bias.*’® By prohibiting situations in which the decision-maker could
be perceived as biased, the principle of impartiality also protects against the loss of confidence in
the fairness of the decision-making process that could lead to demoralization and
noncompliance.*’” Meanwhile the principle of independence should counter structural threats to
the decision-making process. Structural threats to unbiased decision-making may come from
multiple sources: other state institutions, interest groups, political parties.*’® The independence of
the decision-making organ is usually ensured through the separation of powers and other
institutional guarantees such as the stability of the position, immunity, stable renumeration or
neutral appointment procedures.*”’

2.2.  Impartiality and independence in referendum authorization procedures

Independence and impartiality are core values for adjudication, when a neutral third party is needed
to decide a dispute between private or public parties.**° In the context of adjudication it seems
unquestionable that the institution deciding about a legal dispute of parties shall be impartial and
independent of undue influences. Not surprisingly, the independence of the judiciary is a
requirement that often appears among the principles of rule of law,*s! while the right to a fair trial
by an independent and impartial tribunal is integral to the international fair trial guarantees.*®? The
Revised Code of the Venice Commission lays emphasis on the impartiality of the body organizing
and supervising referendums, as well as on the impartiality and independence of the appeal

body. 483

The principles of independence and impartiality mostly attach to organs that primarily fulfil
adjudicative functions, such as courts and tribunals*®* and to a lesser extent administrative
authorities.*®> Administrative authorities usually derive their legitimacy from the government or
the parliament, they belong to the executive branch, thus requiring distance from the other branches
of government is not feasible.**® Even though administrative bodies are not independent and
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isolated from the other branches of government, the adjudicator usually has the autonomy in the
individual case to reach a decision impartially, without outside interference.*’” However, for the
state institutions that do not primarily adjudicate individual disputes (such as parliaments,
governments or presidents) independence and impartiality may seem alien concepts.

The referendum authorization procedure is adjudicatory in the sense that it is a dispute about the
exercise of constitutionally protected rights: the right to initiate a referendum and the right to vote.
Regardless of whether participation rights are ensured to the initiators and/or the voters, the
authorization decision affects all of them: it prevents or allows the exercise of popular sovereignty.
It is, therefore, important that the initiators and voters are treated equally, without bias or even the
appearance of bias.

A further reason for the independence and the impartiality of the decision-maker lies in the legal
nature of the authorization procedure. The state institution has to decide legal questions by
applying the legal limits to the referendum proposal. It is therefore imperative that the evaluation
of the legality or constitutionality of a referendum is carried out without the influence of political
or other interests. The political, economic, or social ramifications of a referendum are naturally
very important; however, these should only be taken into account in the authorization if they
connect to a legal limit (e.g. limits on state finances) and only to the extent they are necessary to
carry out the legal analysis.

Independence and impartiality in the referendum context is also important to ensure legal certainty
and thus the rule of law. As the previous chapter showed, the review of most legal limits requires
the exercise of discretion. If the decision-making process involves some form of bias or undue
outside influence, then the discretionary powers can be used in an arbitrary way. Creating a
consistent practice of the interpretation of legal limits is not an easy exercise even without other
interests affecting the procedure. Consequently, it is important to minimize the risk that non-legal
considerations penetrate the referendum authorization procedure.

In referendum authorization procedures, the choice of state institution can largely determine how
the principles of impartiality and independence can be applied. For parliamentary, governmental,
or presidential decision-making independence is a non-applicable category because these bodies
are necessarily political. However, the impartiality of these bodies can be evaluated to see whether
there is a bias or prejudice that can influence the outcome of the referendum case. In the context
of administrative procedures, independence usually plays a lesser role, while the impartiality of
the decision-maker is still a guiding principle. In this regard, election commissions are atypical
bodies: akin to administrative authorities they adjudicate individual legal disputes, but they play
an important role in protecting democracy, which also warrants a level of independence.**® Thus
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for referendum authorization procedures, both the impartiality and the independence of election
commissions pose questions. The judicial bodies participating in the referendum authorization can
also be required to be both impartial and independent.

2.3.  The impartiality of parliaments and governments authorizing referendums

The impartiality of parliaments is a crucial question in referendum authorization because
parliamentary decision-making is one of the most popular institutional choices in the Council of
Europe for substantive authorization procedures.”* The impartiality of parliaments can be
compromised by two potential issues.

On the one hand, these state institutions represent the people, and their composition is subject to
periodical elections by the people. This dependency on voters is able to create a conflict for the
members of parliament when they are also entrusted to uphold the legal limits on direct democracy
against the electorate.** This is a strategic conflict in the sense that the elected representatives have
to find the best solution to carry out their constitutional tasks and at the same time keep their
electoral support.*! This may influence their attitude towards referendum requests depending on
the perceived popularity of the referendum. If the referendum request is perceived to be popular
with the voters, they might take a more lenient approach to evaluating the limits. Meanwhile if the
referendum proposal seems to generate disapproval from the voters, then a more restrictive
approach is possible.

On the other hand, parliaments are entrusted to decide the substantive policies of the state.
Parliaments make decisions on the most important economic, social, and political questions of the
country by adopting legislation. The policymaking character of these organs can potentially create
another conflict with the voters. Voters initiate referendums on distinct policy issues and preempt
the decisional competence of parliaments.*? In contrast to the other conflict, this is an ideology-
based conflict that may prompt the representative organs to follow a more stringent approach.

Both potential conflicts may compromise the impartiality of these institutions in referendum
authorizations. As Anna Christmann has pointed out in her analysis of parliamentary referendum
authorization procedures, parliamentarians tend to act either strategically or ideologically when
voting about referendums.*”* Neither approach promotes the legal interpretation of the referendum
proposal.
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These potential conflicts may also be present for other state institutions that are elected by the
voters and decide about economic, social, and political questions such as governments. However,
governments and governmental bodies tend to decide only the technical authorization of
referendums,** which mostly involves straightforward questions and does not necessitate the use
of discretion. Still, the only actual challenge to the impartiality of any of these elected organs was
against the Government of Croatia. Otherwise, the impartiality of these state institutions has not
been explicitly challenged in the referendum practice of the selected states.

2.3.1. Ideological conflict of interest

The ideological conflict of interest has been raised in a Croatian case, when the impartiality of the
Government was challenged in relation to the technical authorization of a popular initiative.*> The
initiators of the ‘Truth about the Istanbul Convention’ referendum submitted over 370.000
signatures to Parliament against the ratification of the Council of Europe Convention on preventing
and combating violence against women and domestic violence (Istanbul Convention).*® The
Parliament ordered the Government to check the signatures and the Ministry of Administration
reached the decision that the number of valid signatures had not reached the 10 per cent threshold.
The initiators challenged the decision at the Constitutional Court and argued that the Government
could not reach an unbiased decision on the correctness of the signatures. They claimed that
because the Government has previously supported the ratification of the Istanbul Convention and
has spoken negatively about the objectives of the initiative in public, the executive is biased in the
referendum procedure. According to the initiators, the bias is supported by the fact that the
Ministry of Administration has not allowed the representatives of the citizen group to be present
during the signature verification process.*’’

The Constitutional Court found the application inadmissible, but still dealt with the claims made
by the initiators. In the reasoning, the Court stated that the fact that the Government has supported
the ratification of the Convention does not in itself mean that the Government is automatically
unable or unwilling to implement the order of the Croatian Parliament to verify the correctness of
collected signatures objectively and within its statutory powers.**® Such an interpretation of bias
would lead to the possibility of questioning almost any executive decision where the Government
does not agree with the parliamentary decision during its enactment and voting. Then the Court
emphasized that the impartiality of the governmental decision is ensured in the system of
separation of powers by the simultaneous oversight of Parliament and the Constitutional Court. It
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also highlighted that the Government must always respect the fundamental rights and freedoms
laid down by the Constitution. The Court declared that

‘these guarantees start from the presumption of trust in the institutions of state power
established in the political system of constitutional democracy. This presumption is not
absolute and does not mean that the executive cannot act arbitrarily or biased. However, it
cannot be called into question solely on the basis of general allegations and personal
assessments. The reasons for the bias and arbitrariness of the competent authorities must
be factually concretized, clear, and convincing. Claims that the competent executive
authorities are a priori incapable of acting lawfully and impartially only because they
disagree with one’s political interest, not only undermine citizens’ minimum confidence in
state institutions, but deny the ability of a democratic constitutional order to ensure respect
for the rule of law through constitutional guarantees.”*’

The Croatian Constitutional Court rightly stresses that general allegations based on different views
on policy questions do not necessarily lead to impartiality in a specific case and certainly do not
mean that an institution is unfit for referendum authorization. Still, it is important to acknowledge
that state institutions with policymaking functions may have a conflict of interest in referendum
authorization procedures, which conflict is not present for other institutions, such as election
commissions or courts. Referendums carve out issues from the decisional authority of the elected
policymakers and allow the citizens to take over the task of decision-making.’ In contrast to
election commissions and judicial bodies, the core function of parliaments and governments is to
decide about the most important political, economic, and social questions of the country. In this
regard, referendums affect the decisional authority of parliaments and governments that are
otherwise charged with reaching policy decisions in the representative system. Citizen-initiated
referendums are specifically designed to challenge the policy preferences developed by the
representative organs. The voters negate the decisions of the representative organs in successful
rejective referendums, while in proactive referendums they are able to bring up issues that are
disregarded by the policymakers. Thus, citizens can voice their discontent with decisions or the
lack of decisions through initiating referendums and can keep the elected representatives
accountable.>®! This creates an inherent conflict between the citizens initiating a referendum and
elected policymakers: citizens not only take away decisional competences, but the initiation of
referendums also signals their disagreement in policy questions.>*?
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Successful referendums force elected bodies to implement certain policy choices. Moreover, most
constitutional systems protect the decisions made through referendums with moratoriums. This
way, the parliaments and governments are unable to override the will of the people in a given
timeframe. Croatia imposes a one-year limit on the legislature to issue a legal act that would be
contrary to the referendum decision.’*® In Hungary the limit is three years.* The moratorium is
two years for constitutional referendums and one year for legislative ones in Slovenia.’®> No such
limitations can be found in Switzerland and Liechtenstein. However, the lack of legal
consequences for going against the will of the voters does not diminish the political consequences
of disregarding the results of a popular vote. So, in the end, popular votes can lock down certain
issues for longer periods, even years and pre-empt parliamentary and governmental decision-
making.

The ideological conflict of interest of parliaments and governments would suggest that these
institutions approach referendum authorization restrictively and would try to minimize the possible
clashes at the ballots. However, the practice shows that parliaments are one of the most lenient
institutions when it comes to referendum authorization.’ It must be acknowledged that a clear
causal link between rejection rates and (im)partiality cannot be established based on this small
number of cases. Still, the low rejection rates compared to other state institutions can signal that
the ideological conflict with the voters does not affect the decision-making practice of parliaments.
It might, however, be indicative of the strategic conflict of interest.

2.3.2. Strategic conflict of interest

Switzerland serves as an example for the frequent use of citizen-initiated referendums that helps
the decision-making of representative organs to align with voter preferences. But it also serves as
an example for parliamentary decision-making where the Federal Assembly only exceptionally
invalidates citizen-initiated referendums: out of the more than 200 questions between 1990 and
2021 only two initiatives were stopped before the vote and one was partially invalidated.*” The
governmental recommendations also rarely suggest the invalidation of the initiative, they mostly
suggest that the parliament should recommend the rejection of the initiative at the polls. Similar
trends can be seen in the parliamentary practices of Liechtenstein and Slovenia. In both states, the
parliaments have declared only two proactive citizen-initiated referendums invalid since 1990,5%
although the Slovene National Assembly was more rigorous with referendums initiated by
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parliamentary minorities.”” Meanwhile, the Croatian Parliament has not yet invalidated a
referendum proposal.

The lenient approach can suggest that the strategic conflict of interest poses a challenge for
representative organs when authorizing referendums.*'° This would mean that the members of the
parliaments consider the risk of losing electoral support in the referendum authorization procedure.
Parliaments embody the other limb of popular sovereignty, they represent the voters, meaning that
voters may punish their elected representatives for going against the popular will.>"' This threat is
more clearly present if the representative organs do not follow the policy preferences of the voters
and disregard the results of the popular vote. However, the threat of losing votes can also be present
if the representative organs prevent voters from voicing their policy preferences at the polls,
especially if the initiative has already gathered support.

The dependence of the elected representatives on voters is also mentioned in the arguments of the
Croatian Constitutional Court about the impartiality of the Croatian Government, although in
support of balanced decision-making. The Court stated that the “possibility of losing the citizens’
trust through democratic elections deters arbitrary action’®'?. It may be true that the fear of
retaliation at the elections reduces the chance that the elected representatives arbitrarily refuse the
authorization of referendum proposals. However, this argument does not take into account that the
lenient approach towards legal limits can lead to a situation when the legal limits do not fulfill
their functions, which also introduces uncertainty and arbitrariness to the referendum authorization
system. The legal limits cannot fulfill their function of protecting individual rights, public interests,
and the rule of law. For instance, the Swiss parliamentary practice regarding the application of the
unity of substance requirement shows that virtually any topic can be bundled together with another,
because there is always a level of abstraction at which they are connected. Energy tax can be
connected to social security contributions,’!? inheritance tax to pension funds,’'* and immigration
to foreign aid for birth control.>'® The principle of in dubio pro populo ensures that unless there is
a clear violation of the legal limits, the referendum proposal must go forward.>'® The interpretation
of legal limits such as the unity of substance requirement always involves some level of discretion
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and the violation of this requirement is never completely clear, thus there is always a possibility to
validate the proposal.

Regarding the strategic conflict of interest, the timing of the authorization procedure might also
matter, because the more citizen support the referendum proposal gathers, the more reluctant the
state institution might be to invalidate the proposal.’’” The Council of Europe member states all
use pre-vote review procedures, while post-vote review is typical in the United States.’'®
Reviewing the initiatives even before the initiators start collecting the signatures ensures that the
initiators do not have to go through the signature collection campaign in vain. However, it can
unnecessarily burden the state institutions if the initiators can register any number of questions
without showing popular support. If the authorization procedure follows the signature collection,
then it can disrupt an already ongoing process of gathering citizen support and upset the
expectations of the voters to be able to decide the given issue. This was the reasoning of the
Government of Liechtenstein for changing the timing of the review: before changing the law, the
substantive validity of the initiative was only determined after the signatures had been collected,
which was often met with little understanding from the initiators in the event of an invalidation.’!”
For this reason, in Liechtenstein, the initiatives are now checked for their conformity with the
Constitution and international treaties before the signatures are collected.”?° In contrast, by only
checking initiatives after the signature collection has been concluded, the reviewing state
institutions can avoid checking initiatives with only marginal support, thus reducing the burden of
deciding large number of requests. This reasoning appears in a Swiss parliamentary commission’s
report on the possible reform of the referendum authorization: ‘it was not considered appropriate
to carry out the time-consuming process of checking validity for popular initiatives which had not
yet come into being and which were perhaps only supported by individuals’>?!.

In Slovenia, the timing of the authorization has been specifically challenged in the defense of
marriage referendum case, as the National Assembly decided about the admissibility of the
referendum while the signature collection was still in progress. In deciding the appeal, the
Constitutional Court stated that

‘the reason for the possibility of the National Assembly deciding to reject a request to call
a referendum already in the phase of collecting signatures follows from the fact that the
laws regarding which a referendum is inadmissible in accordance with the second
paragraph of Article 90 of the Constitution protect important constitutional values (i.e. the
defense of the state, security, or the elimination of the consequences of natural disasters),
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ensure fundamental tax and financial bases, as well as sources for financing the state,
enable the implementation of the state budget, or eliminate unconstitutionalities in the field
of human rights and fundamental freedoms or any other unconstitutionalities. As regards
the objectives pursued by these laws, it is necessary to enable any doubts regarding the
constitutionality of decision-making in a referendum to be resolved as soon as possible,
and hence to enable the legislative procedure in the broader sense to be completed as
promptly as possible, which leads to the final decision whether a certain law that the
National Assembly has already adopted should enter into force’ 2.

According to the Court, allowing an admissibility decision even before the signature collection is
also favorable for the voters, because ‘it is not reasonable to wait for the petition to also become a
request formally (and hence to delay the entry into force of the law) if it is manifest already in that
phase that subsequently it will not be admissible to put the question at issue to the same target
population’>?®, The parliaments in Slovenia and Lichtenstein carry out the substantive
authorization procedures before the initiative has gathered support, while in Switzerland and
Croatia the signatures must be collected in advance of the authorization procedure. This latter
practice may contribute to the reluctance of invalidating popular initiatives. Nonetheless, the
difference in the rejection rates is not significant between states with authorization procedures
before vis-a-vis after the signature collection: each of the four parliaments has invalidated less than
four referendum proposals.

2.3.3. State practices alleviating the potential bias

Overall, the impartiality of parliaments and governments is not frequently challenged in practice
and there is no evidence to suggest partiality on the side of these organs. Nonetheless, the principle
of impartiality also requires that the decision-maker appears to be unbiased.’®* A claim can be
made that there is a potential ideological and strategic conflict of interest in parliamentary and
governmental referendum authorization that is not present for other state institutions. The lenient
approach toward citizen-initiated referendums suggests that the strategic conflict is more present,
but it does not conclusively prove any partiality. Still, comparatively, these elected organs appear
the least unbiased among the authorizing state institutions.

Arguably, the potential bias could be resolved through the oversight by the voters. If a parliament
acts biased and consistently blocks citizen-initiated referendums from reaching the polls, such
actions can have political consequences at the next elections. The practice shows that parliaments
indeed follow a lenient approach in referendum authorization and invalidate few citizen-initiated
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referendums. Thus, accountability to voters can promote the exercise of popular sovereignty but
does not contribute to the enforcement of legal limits.

One solution for reaching a better balance between popular sovereignty and the rule of law is to
involve experts in the decision-making process. The involvement of experts or even courts in the
process can not only alleviate the appearance of bias, but also supplements the professional
competencies of these bodies. Policymakers such as parliaments are political bodies that may not
have the necessary legal expertise to decide whether a citizen-initiated referendum is in violation
of legal limits.>* Just as courts may rely on experts to supplement their legal expertise, political
bodies could also rely on legal experts when deciding referendum authorization cases.

One such example is Liechtenstein where during the authorization of a popular initiative about
pension reform the Government relied on an expert opinion to assess the constitutionality of the
initiative.’?® The initiative proposed modifications to the government bill on the state’s
occupational pension plan. The Government noted that it had commissioned experts to review the
constitutionality of the government bill before its adoption. Likewise, it involved two experts to
provide an opinion on the constitutionality of the initiative. The expert opinion was attached to the
Government Proposal and made available to the public.’*’ In analyzing the constitutionality of the
initiative, the Government relied exclusively on the expert opinion. The reasoning only repeated
the conclusions of the opinion that the proposed reduction of pensions granted before 2009 violated
the vested rights and contradicted the principle of equality, while the cuts envisaged by the
initiative were constitutionally questionable.’*® Based on this assessment the Government came to
the conclusion that the initiative was not compatible with the constitution and advised the
Parliament to declare it null and void.*?* The Parliament took note of the Proposal and refused to
authorize the initiative, but the decision was later overturned by the State Court.’*’

Slovakia and Croatia involve the constitutional courts as ‘experts’ in the authorization procedures.
In both Slovakia and Croatia, the constitutional court review is an optional part of the first instance
substantive authorization procedure of the President and the Parliament, respectively.>®! In these
states, the President or the Parliament can initiate the judicial procedure before deciding about the
authorization. Thus, the constitutional courts act more as expert bodies than appellate courts. In
the Slovak defense of marriage case, the President voiced concerns about the constitutionality of
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the popular initiative in its referral to the Constitutional Court.*> The President argued that the
questions may fall under the substantive limit on holding referendums regarding fundamental
rights and freedoms, especially if this limitation is interpreted in light of the international law
obligations of Slovakia.>** The President also disputed the vagueness of some of the questions.>**
The Constitutional Court ruled that the first, the second and the fourth questions were in line with
the Constitution, while the third question was in violation of it.>> As a consequence, the President
announced the referendum on three questions.>*® A striking difference in involving a constitutional
court in the procedure as opposed to commissioning experts is that the decisions of constitutional
courts have binding force. The primary decision-maker is not able to disregard them. Thus, the
role of constitutional courts in these procedures is more akin to a co-decider than an organ
providing expert evidence. This is even clearer in the case of Croatia, where the Constitutional
Court expressly forbids the calling of the referendum if it finds it unconstitutional. Even though
the Parliament reaches the final decision, it cannot disregard the decision of the Court. Regarding
the initiative about the minority language rights and the initiative on the prohibition of
privatization, the Court explicitly stated that the Parliament ‘is not allowed to call a referendum on
the proposed referendum issue’>”. This solution provides legal expertise for the political bodies
and ensures that no bias can be attributed to the decision-making. However, it also pushes the
responsibility for the decision to the constitutional court.

2.4.  The independence of election commissions authorizing referendums

Election commissions are election management bodies that oversee organizational and supervisory
tasks during elections and referendums.”®® As part of their supervisory powers, election
commissions must ensure the legality of different voting events. This may entail both the
protection of individual rights and the protection of the legal order. They provide remedies for
voters and other interested parties (e.g., political parties) at the different stages of the voting
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process. At the same time, election commissions ensure that the voting event and the establishment
of the results is carried out in line with the legal provisions.**

Their decisional competences are most akin to administrative decision-making: they unilaterally
decide individual legal disputes and their decisions are binding on the parties.’* They are almost
never the final instance of decision-making, as — similarly to administrative decision-making —
judicial remedies are provided against their decisions. Election commissions and other election
management bodies may be part of the state administration, as most tasks they conduct are
administrative in their nature. However, they usually entail more independence than most
administrative authorities and are outside the hierarchical system of government agencies.**' Some
even argue that election commissions are independent institutions that constitute a separate branch
of the government.>#?

Election commissions usually do operate with a high degree of independence from the other
branches of government, as their core function is to protect the political process and democracy.
However, these commissions often provide representation for the political parties. This ensures
the participation of (some of) the interested parties in the decision-making but can undermine their
political independence. As collegial bodies their members are either delegated from political
parties or elected by other state institutions. Their independence from politics is highly dependent
on their composition and their position within the state organization.>* Regarding the composition
of election commissions, the Revised Code recommends that the commission should include at
least one member of the judiciary or other independent legal expert.** The Code also highlights
the independence of central election commissions.**

2.4.1. Composition of election commissions

In both Hungary and Latvia, referendum authorization is an exclusive competence of the central
election commissions. These central election commissions are permanent entities with members
elected for at least one parliamentary term. In Latvia, the term of the Central Election Commissions
lasts four years, and a new Commission must be set up after each parliamentary election.>*® In
Hungary, the legal rules governing the National Election Commission since 2013 have increased
the term of the Commission from four to nine years.>*’ This could signal a greater independence,
but the longer term is rather a sign that the current parliamentary majorities intend to determine
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the composition of the Commission for further elections. In both selected states, the parliaments
elect the members of the election commissions. In Latvia, the chairperson along with seven out of
the nine members of the Commission are elected by the Saeima. In addition, there is one judge
member in the Commission elected by the Supreme Court. In Hungary, all the members are elected
by the National Assembly on the proposal of the President. The selection of the candidates is left
entirely to the discretion of these political institutions. The election of the members requires the
votes of two-thirds of the members of the National Assembly present, thus in theory a wider
political consensus is mandated.>*® This, however, is not a guarantee for non-partisan selection, as
one party can possess the necessary majority.

The elected members of election commissions are often supplemented by delegated members who
represent political parties. This ensures that the political parties can oversee the functioning of the
election commissions in election matters and participate in the decision-making. The multiparty
representation in election commissions also guarantees that the parties function as watchdogs over
each other.** The Latvian Central Election Commission consists only of elected members,**° while
a mixed membership is a requirement in Hungary. The seven elected members of the National
Election Commission are supplemented by delegated members representing all political parties
that have a political group in the National Assembly.’! Before the elections, the nominating
organizations putting forward national candidate lists for general elections or European Parliament
elections can also delegate members.>>? The balance between these two groups can determine
whether the decision-making of the commission is politically influenced. Hungary is an interesting
example of an unbalanced decision-making. For instance, 23 organizations put forward a national
candidate list at the last general elections in 2018, which meant that 23 organizations gained the
right to delegate a member to the National Election Commission. Nonetheless, this lack of balance
lasts only for a couple of weeks before each election. It can also be argued that the partisan
members — regardless of the numbers — are usually delegated by parties representing different
political agendas, so they do not express a single political influence over the other members.

2.4.2. Challenges to the independence of election commissions

Even though it does not have any political delegates, the independence of the Latvian Central
Election Commission was challenged in the authorization procedure of the Russian citizenship
initiative. The initiative aimed to provide automatic Latvian citizenship to all ‘non-citizens’.>>* The
Central Election Commission refused to authorize the referendum, concluding that the proposal
had not been fully elaborated and did not fit into the Latvian legal system.’>* The main argument
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of the Commission was that a new citizenship law would violate the principle of state continuity
enshrined in the Latvian Constitution. The continuity of the state presupposes the continuity of
citizenship that cannot be arbitrarily enlarged.’® The Commission decision was challenged at the
Supreme Court. According to the applicants, the Central Election Commission is not competent to
assess the usefulness of the draft law or its compliance with the Constitution, as that would be
contrary to the separation of powers principle under Article 1 of the Constitution. They argued that
only the legislature has the authority to review a legislative initiative.’>

The Supreme Court cited an earlier decision of the Constitutional Court which held that even
though — at the time of that case — there had been no clear legal provisions establishing the
referendum authorization competence of the Central Election Commission, it was a constitutional
requirement that at least one public authority reviews the compliance of initiatives with the
constitutional requirements.”>’ Based on the earlier decision of the Constitutional Court, this
competence belongs to the Commission, which has to assess whether the draft law is ‘fully
elaborated’ in the meaning of Article 78 of the Constitution.’®® However, the extent of this
competence, especially the Commission’s authority to evaluate the constitutionality of an
initiative, raised doubts in the Supreme Court, thus it turned again to the Constitutional Court. The
Supreme Court argued that since eight out of the nine members of the Commission are elected by
the Saeima, the legislature can indirectly influence decisions on citizens’ initiatives. The allocation
of such significant competence to the Central Electoral Commission may have an inappropriate
effect on the legislative role of voters as well as on the Saeima in the implementation of
referendums.>® The Supreme Court agreed with the applicants that the Saeima should review
legislative initiatives. Consequently, it stayed the remedy procedure and initiated the legislative
review procedure of the Constitutional Court over the competence of the Commission.

In its decision, the Constitutional Court noted that

‘pursuant to Section 1 of Law on the Central Election Commission, the CEC [Central
Election Commission] is established following each Saeima election. The composition of
the CEC reflects the range of political parties, which the majority of citizens with the right
to vote had wished to see as their representatives. Moreover, the CEC in its activities must
comply with the Satversme [Constitution] and other regulatory enactments. However, it
must also be taken into consideration that the draft laws submitted by electors at the specific
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moment might not comply with the programs or political priorities of the political parties
represented in the Saeima’>®.

Interestingly, this line of argumentation ended here, and the Court continued to elaborate on the
importance of civic participation in the legislation without actually settling the question of
independence. At the end of the reasoning, the Court circled back to the question of independence
and suggested that the judicial review is important exactly for the reason that the Commission may
not be neutral: ‘since the CEC, possibly, is not politically totally neutral, it is only reasonable that
its decision is examined by court, which examines all issues with utmost political neutrality’>°!. In
the end, the Constitutional Court found that the composition of the election commission would not
compromise its ability to fulfill its constitutional role.>%

Although the rejection rates do not serve as conclusive proof of independence, the practice of the
Latvian Central Election Commission shows a balance in the number of authorized and rejected
citizen-initiated referendums: the data available on the website of the Commission shows that since
2012 only 13 initiatives have been rejected, while 20 have been authorized.>®3

The independence of the Hungarian National Election Commission has not been questioned in an
individual case. The Office for Democratic Institutions and Human Rights (ODIHR) of the
Organization for Security and Co-operation in Europe (OSCE) published a report following the
2018 general elections, which indicated that the lack of consultation regarding the nomination and
appointment of the members of the National Election Commission detracts from the overall trust
in the election administration.’* Nevertheless, the Report also acknowledged that the appointment
procedure for the National Election Commission offers ‘a reasonable basis for an independent and
impartial election administration’ and that the election commissions ‘fulfilled their mandates and
managed the elections in a professional and transparent manner at all levels’>®.

The National Election Commission consistently rejects initiatives submitted by citizens, but this
trend started in 2006-2007, when the number of initiatives per year became tenfold. While the
number of initiatives between the 2002-2006 parliamentary term was only 100 per term, between
2006-2010 this number reached 1022 per term and has been around 500 in the last two terms.>®
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The influx of initiatives by citizens has resulted in a more searching review of the already existing
legal limits, which continues in the present practice.’*” The National Election Commission is more
rigorous than its predecessor, the State Election Commission, which fulfilled the functions of the
central election commission until 2013. The National Election Commission has only validated 4
per cent of the initiatives since 2014. In contrast, the State Election Commission had a 12 per cent
acceptance rate between 2006-2010 and 7 per cent between 2010-2013. Both the former and the
current central election commissions had and have a mixed composition of elected and delegated
members. The differences lie in the term of the office and the election process of the members.
The exclusion of opposition parties from the election of the members taken together with the
increasing rejection rates might signal a bias. However, the higher rejection rate can also be
unrelated to the composition changes. As the practice has developed and started to expand the
scope of the limits, it is almost inevitable that the rejection rates have become higher and higher.
The same practice can also be interpreted conversely: the aim to block more and more initiatives
from opposition parties and citizens has led to the expansion of the legal limits.

In general, election commissions can be subject to political capture as their composition is — to
some extent — dependent on parliaments or other political actors.**® This threat is usually alleviated
by the legal remedies available against election commission decisions.*® Election commissions
are almost never the final instances for referendum authorization. In most states — including Latvia
and Hungary — the decisions of the central election commissions can be challenged at regular
courts.’”

2.5.  The independence of courts authorizing referendums

In all selected states — except for Switzerland — constitutional or regular courts play a role in the
referendum authorization procedure. Courts participate in the referendum authorization procedure
mostly as appellate bodies.’”! One exception is Italy, where the Court of Cassation carries out the
technical authorization and the Constitutional Court decides about the formal and substantive
authorization of the referendum request as first and single instance.>’> Meanwhile in Slovakia and
Croatia, the constitutional courts are involved as ‘expert bodies’ in the referendum authorization
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procedures.’” The courts involved in the referendum authorization procedures are all the highest
courts in these states: either constitutional courts or supreme courts. In regular courts, the
independence of the judges is ensured through a variety of institutional features that protect the
individual judge and the judiciary from undue outside pressures,’’* while procedural rules (e.g.
recusal rules) prevent impartiality. Constitutional courts may be less insulated from the other
branches of government. In most European states the judges of the constitutional courts are elected
by political institutions for limited terms, thus they are outside the career system of regular
judges.’” They are more endangered by political attacks and attempts of political capture than
regular courts.’’® However, none of the referendum authorization cases mentioned explicit
concerns about the independence of any of these high courts.

Nonetheless, the independence of the Hungarian Curia warrants a closer look, as the independence
of the Hungarian judiciary has been brought into question by multiple forums in the recent years.*”
A recurring issue is the wide discretionary competences of the head of the judicial administration
(President of the National Office for the Judiciary), especially in appointment procedures.>”® This
is a crucial issue for the judiciary as a whole. However, the Curia is outside the competences of
the National Office for the Judiciary, thus the unbalanced powers of the president of the judicial
administration do not affect the appointment process of supreme court judges and judicial leaders.
Nevertheless, special appointment rules have recently been introduced also for the Curia, allowing
the judges of the Constitutional Court to request their appointment to the Curia without the
ordinary application procedure or previous judicial experience.’” As the European Commission’s
2020 Rule of Law Report points out, this change ‘de facto increased the role of parliament in
judicial appointments to the Curia’>*, because the judges of the Constitutional Court are elected
by the National Assembly with a two-third majority. The 15 current judges of the Constitutional
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Court were all elected after 2010, when the Fidesz Government has only lacked the two-third
majority for a brief three years between 2015 and 2018.%' In addition, the eligibility criteria for
serving as the President of the Curia have also been amended to sidestep the requirement of prior
judicial experience. This has enabled the appointment of the new President in 2021: a former
prosecutor and judge of the Constitutional Court.*®> The effects of these composition changes on
the independence of the Curia will only be seen in the future.

However, another point from the 2020 Rule of Law Report is worth mentioning. The Report
highlights that the judges and lawyers are subject to negative media campaigns in the state-owned
and pro-government media outlets regarding individual decisions.*®® The negative portrayal of
judges and lawyers has intensified in early 2020, although it is not entirely new. After the 2018
general elections, Prime Minister Viktor Orban publicly criticized the election decision of the
Curia that had invalidated votes arriving in irregular envelopes. He also ‘publicly shamed the head
of the electoral commission after it fined him for campaigning in kindergartens’>*. This former
head of the National Election Commission is now the Vice President of Curia and the head of one
of the judicial panels deciding about referendum authorization procedures.**

Naturally, it is almost impossible to prove the effects of such informal pressures on single
decisions. However, it is interesting to compare the authorization decision of the government-
initiated migrant quota referendum with the practice of the National Election Commission and the
Curia about citizen-initiated referendums. The available statistical information shows that since
2014, the election commission validated only 4 per cent of the initiatives (17 out of 422) and the
Curia upheld the decisions of the election commission in 78 per cent of the cases.*¢ Most of the
initiatives are submitted by private individuals or political parties, with the exception of the 2016
quota-referendum,’®” which was initiated by the Government.

In the 2016 migrant quota referendum the Government proposed the question ‘Do you want the
European Union to be able to mandate the obligatory resettlement of non-Hungarian citizens into
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Hungary even without the approval of the National Assembly?’ for a popular vote. The National
Election Commission authorized the initiative, simply stating that it complies with the legal
requirements laid down in the Fundamental Law and the Referendum Act.**® Multiple voters
challenged the decision. One argument of the parties challenging the quota-decision was that the
question did not even belong to the competences of the National Assembly. The Government is
allowed to take part in the EU decision-making procedures and the National Assembly has no
influence on EU decisions reached in the Council. The Curia laconically refused these arguments
by stating that the legislative competences of the National Assembly are open towards any social
relation and the National Assembly can regulate any issue.’®

In 2018, in a referendum case about joining the European Public Prosecutor’s Office, the Curia
emphasized that the decision to participate in the Council Regulation on the establishment of the
European Public Prosecutor’s Office™ is left to the Government as the main actor of the Council
and outside the scope of functions of the National Assembly.>! A similarly restrictive
interpretation of the positive scope of referendums had been adopted by the court in cases prior to
the government-initiated referendum. In 2012, the Curia reviewed the question ‘Do you agree that
no football stadium should be built by 31 December 2014 in Felcsut using public funds?’. The
Curia held that the question falls within the powers of the executive and thus outside the positive
scope of referendums. According to the court, if this competence is understood to be a legislative
competence, then any question can be interpreted as such, making this positive condition
meaningless. This line of argument is completely reversed in the migrant quota decision but then
picked up again in the decision about the referendum on joining the European Public Prosecutor’s
Office. The deviation from the previous practice does not conclusively prove the lack of
independence of the Curia in deciding referendum cases. Nonetheless, it is telling about the subtle
and informal pressures that a consistently restrictive practice completely breaks down for the
government-initiated referendum.

This tendency to apply a more lenient approach to referendums initiated by the Government as
opposed to citizen-initiated referendums has continued recently when the Hungarian Government
submitted five referendum questions about ‘protecting children from the LMBTQ propaganda’>-.
The National Election Commission authorized all five questions which were then challenged by
citizens and opposition parties at the Curia. The Curia decided all questions separately, in different
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judicial panels. One question was rejected,® while in the four other cases the authorization
decisions of the election commission were upheld.® The one rejection decision found that the
referendum about prohibiting gender reassignment surgeries for minors would violate the right to
human dignity, but it was later annulled by the Constitutional Court.>* The other four decisions
did not find any violation of the formal or substantive limits. One of the decisions — penned by the
new President of the Curia — even emphasized that the referendum requests submitted by the
Government should not be assessed with the same standards as citizen-initiated referendums.>’
The argument for the differentiation was that if the initiators of citizen-initiated referendums
collect the necessary number of signatures, then the National Assembly is obliged to call the
referendum. Meanwhile in case the referendum is initiated by the Government (or the President),
then the National Assembly can still veto the calling of the referendum (facultative referendum).>*
According to the Curia, this means that the court only has to reject government-initiated
referendums that ‘clearly and directly’ violate the constitution, otherwise it can leave the decision
up to the National Assembly.* This interpretation completely disregards that the legal rules
impose the same substantive and formal limits on all types of referendums and clearly place the
competence to review the limits to the Curia. In addition, this solution also places the responsibility
of deciding a legal dispute to a political organ, where the majority is aligned with the Government
requesting the referendum.

2.6.  Conclusions from the state practice

The impartiality and independence of the decision-maker are principles that should guide the
referendum authorization. State institutions that are constructed with guarantees that insulate them
from politics are best to act and appear unbiased. Regular courts are best protected from undue
outside influences, while governments and parliaments are the least. These institutions usually
consider a number of legal and non-legal reasons when adopting a policy decision.®® Thus the
exclusion of political and other non-legal interests from decision-making seems more difficult to
achieve in comparison to courts or election commissions. In most European states, the
independence of regular courts is ensured through a variety of institutional features that protect the
individual judge and the judiciary from undue outside pressures. Election commissions stand in
the middle. Even though they do not have competences in policymaking that could create a bias,
their insulation from politics is highly dependent on the rules of their composition. In all selected
states — and generally in Europe — the members of the election commissions are elected by political
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institutions, and it is conceivable that they are captured by these institutions. Constitutional courts
can also be subject to political capture,’®! however, their lack of independence or impartiality has
not been questioned in the referendum context.

A differentiation must be made between state institutions where political elements are necessary
parts of the decision-making, such as parliaments or governments, and situations when state
institutions that should be independent from political influences are compromised. In the latter
case, the undue outside influence is a malfunction of the state institution, while in the former, the
political considerations are not undue influences but belong to the normal functioning of the
institution. Thus, the independence and impartiality of a decision-maker can be affected by factors
that are inherently coded into the normal functioning of the state institution as well as by the
malfunctioning of the institution. Here the analysis of independence and impartiality can only go
as far to make a claim about how these principles apply in the normal functioning of the state
institution. The main argument is that in the normal functioning of state institutions, the
independence and impartiality of the decision-making can be better ensured in courts and election
commissions than in parliaments or governments. The concerns about the independence of the
Hungarian Curia are only mentioned to provide a complete picture about the current challenges.
However, the possible solutions to that situation require an entirely different analysis.

Based on the examples from the current practice, it seems that concerns about impartiality and
independence are not prevalent in the referendum practice. Only two cases have raised such
questions explicitly. Both the Croatian and the Latvian challenges to the competences of,
respectively, the Government and the Central Election Commission have raised structural issues.
The Latvian appeal challenged the independence of the Commission based on its composition. The
Croatian challenge was more dispute-specific, as it questioned the impartiality of the Government
based on the previously expressed support for the Istanbul Convention. Nevertheless, it is still
connected to the structural question that referendums take away decisional competences from the
governments and parliaments. In both challenges the normal functioning of these institutions was
deemed biased by the initiators. One common feature of the Croatian and Latvian judgements is
that both courts emphasize the importance of separation of powers and the oversight by other state
institutions in relation to impartiality and independence. Even though the Croatian Constitutional
Court refused to accept that a general disagreement in policy choices can result in a biased
decision-making, it still laid emphasis on the importance of oversight by Parliament and the
Constitutional Court. %2 Its Latvian counterpart also highlighted that the potential bias of the

election commission can be countered if its decision is examined by a court.5%
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Providing remedies against referendum authorization decisions is one common way to reduce the
possibility of bias. A remedy ensures that a further state institution — in most cases an impartial
and independent court — reviews the decisions that may have been influenced by non-legal
interests. The mere existence of remedies can keep decision-makers from arbitrary decision-
making. In addition, the availability of a remedy also increases the appearance of impartiality for
the interested parties. In referendum authorization procedures, the decisions of governments and
election commissions can be challenged at regular courts in almost every state.’* In contrast,
judicial remedies are less common against parliamentary or presidential decision-making.

Almost all selected states have devised a system for referendum authorization procedures that
ensures the impartiality and independence of the decision-maker through institutional choices, the
provision of remedies and/or expert involvement. Italy distributes the referendum authorization
competences between two judicial bodies, which possess high levels of independence in the
constitutional system.®®> Hungary and Latvia entrust election commissions with elected experts
(and in the case of Hungary delegated multiparty representatives) with decision-making. In
addition, they also provide judicial remedies against these decisions. Within the realms of the
normal functioning of these institutions, impartiality and independence do not pose a challenge.
These state institutions are not dependent on the voters and the referendums do not carve out issues
from their competences. Parliaments, presidents, and governments are the most vulnerable to
biased decision-making. In Slovenia and Liechtenstein, the threat of bias is alleviated by remedy
rights against the parliamentary decisions. In Slovakia and Croatia, the involvement of the
constitutional courts as co-deciding expert bodies provides a partial solution, because their
participation depends on the decision of the Parliament or the President. Meanwhile, Switzerland
is the only state that has not devised any procedure for reducing the potential bias or appearance
of bias of the Federal Assembly.
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3. Right to a reasoned decision
3.1.  Defining the right to a reasoned decision

By the provision of reasoning, the decision-maker articulates the thought process behind the
decision and justifies the choice between alternative outcomes. The reasoning shows that the
decision-maker decided rationally, basing the decision on reason and evidence.® In legal
reasoning this means that ‘the premises are matters of fact, law, and interpretation, and the
conclusion is the proposition describing the decision in the case’®”. Legal reasoning can be the
subject of research from multiple angles. It is a prominent topic of legal theory and goes back to
the core of our understanding of law and its functions.®®

The present inquiry focuses on reasoning as a procedural guarantee for the participants and for the
wider public. In legal adjudication, the reasoning proves the ‘substantive reasonableness’ of the
decision, so that the decision-maker has considered all relevant facts and arguments, has not
committed an error in legal interpretation, and has not abused its discretion.®” The reasoning
promotes the accountability of the decision-maker both towards the parties and towards the wider
public.®® The reasoning shows the parties that they have been heard and promotes the general
acceptance of the decision.®!! The reasoning provides transparency to the decision-making process
and creates a reference for future practice. The right to a reasoned decision is in an instrumental
relationship with other procedural guarantees: it provides the basis for appeals and other
remedies.*"?

In this procedural understanding, the right to a reasoned decision requires that the decision-maker
provides an account of the relevant facts, the procedural actions taken (e.g., a hearing), the
applicable law, and the legal arguments for authorizing or refusing a referendum proposal. In order
to fulfill its above-mentioned functions, the reasoning has to be detailed enough so that it can attest
that the decision-maker has not misused its powers.
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3.2.  Right to a reasoned decision in referendum authorization procedures

Although the Revised Code of the Venice Commission is silent about the right to a reasoned
decision, the provision of reasoning is an integral element of the right to a fair trial.®"® In
referendum authorization procedures, the provision of reasons is necessary for two major reasons.
On the one hand, reasoning is indispensable for the exercise of other procedural rights. On the
other hand, the provision of reasons shows how the decision-maker exercised its discretion and
limits the chance of arbitrary decision-making.

The initiators (and the voters) have a legal interest in the outcome of the procedure, thus giving
them an account of the arguments behind the decision not only allows them to exercise their
procedural rights but also pays respect to them. The reasoning proves that parties ‘are treated
respectfully, if formalistically, but, above all, they are listened to by a tribunal that (...) is bound in
some manner to attend to the evidence presented and to respond to the submissions that are made
in the reasons it eventually gives for its decision’®!*. This way the reasoning pays respect to the
parties by taking them along the thought-process of the decision-maker and by reflecting on their
arguments.

The reasoning is instrumental to the other procedural rights of the participants: the reasoning of
the decision is the output that shows the result of the oral or written inputs by the parties.®!> The
reasoning stands as proof that the arguments of the parties were considered and explains why the
given decision was reached.®'® The reasoning thus shows the parties that the decision is rational,
legitimate, and to be accepted.!’

A reasoned decision is also indispensable for the exercise of remedy rights.*'® If the referendum
proposal is invalidated, then the reasoning provides the basis for legal challenges. The parties can
only successfully challenge the decision on its merits if the arguments for the decision are not kept
secret. Without reasoning, the decision-maker provides only a declaration about the rights of the
initiators and voters. Such a declaration could not be challenged in a remedy procedure because it
would give nothing substantial to argue against.
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Lastly, a right to a reasoned decision is also an integral part of impartial decision-making. It shows
to the parties that all presented arguments were considered equally.®!® For the state institutions that
face problems with the appearance of impartiality, such as parliaments, providing a reasoning for
referendum authorization decisions is one way to improve transparency and to prove that legal
considerations guided the decision instead of political ones.

Providing reasons is also crucial for showing that the exercise of discretionary powers was not
arbitrary. The confinement of discretionary powers appears in the Revised Code. According to the
Code, the appeal body must exercise its legally defined competence with ‘limited discretion’®?°.
As shown in the previous chapter, the review of most legal limits allows the state institution to
exercise discretion in defining the scope of the limits. The reasoning provides the justification for
choosing between the different legitimate options that the legal interpretation of the limits offers.
This way, even if participation rights are not provided and referendum authorization is regarded
as an abstract review, providing reasons for the authorization decision should be a compulsory part
of the procedure.

The reasoning in the individual cases also works as a reference for the future practice, regardless
of whether the state has a legal system building on stare decisis or not. The availability of a
reasoning promotes legal certainty through the creation of a consistent and stable interpretation of
the legal limits.®?! The decisions published with detailed justifications guide the lower-level
decision-making bodies as well as inform the wider public about the practice of the decision-
maker, which aids citizens in planning and formulating initiatives. Generally, it increases the
transparency of the referendum authorization procedure, which is a clear value in a democratic
decision-making process,’?? especially if it concerns the exercise of popular sovereignty.

3.3.  The availability of reasoning

The practice of the selected states shows that there are considerable differences in providing
reasoning for referendum authorization decisions. There are distinctions between the different state
institutions: courts and election commissions usually provide a more detailed reasoning for their
referendum authorization decisions, while parliaments and presidents rarely provide a justification
for their decisions. This difference might be due to multiple factors. One can be the difference
between the availability of remedies: parliamentary and presidential decisions are in most states
final. Thus, the understanding of the deliberation process is not vital for submitting an appeal and
reviewing the first instance decision. An additional factor can be the difference in the core
functions of the state institutions: the decision-making process of parliaments and presidents is not
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designed to adopt decisions with extensive reasoning, as opposed to election commissions and
courts that produce reasoned decisions in the course of legal adjudication.

3.3.1. Parliamentary and presidential procedures

When referendum authorization procedures are entrusted to parliaments or presidents, then a legal
obligation to provide a reasoning for the decision is not common. Accordingly, the justification
for the validation or invalidation of the referendum proposal is rarely available to the public.

In Switzerland, the Federal Assembly does not provide any coherent reasoning for its decisions.
Regardless of whether the decision is an authorization or a rejection, the parliamentary decisions
only state whether the initiative is valid or not.®** The Federal Council prepares a recommendation
that reviews the compatibility of the citizen-initiated referendum proposal with the legal limits and
provides the governmental position on the initiative.®** Some of the reasons for the decision can be
found in either the recommendation provided by the Federal Council or in the minutes of the
parliamentary debate, but neither of these sources can reflect why the majority of parliamentarians
voted to authorize or reject an initiative. The actual deliberation process of the Federal Assembly
can only be deciphered from the minutes of the parliamentary debate.

An example is the so-called ‘Ecopop’ initiative, which aimed to limit immigration to Switzerland
to no more than 0.2 per cent of the permanent resident population and at the same time provide
international aid for birth control and family planning in developing countries. The initiative
presented a challenge to the unity of substance requirement, which came up multiple times in the
parliamentary debate. The minutes of the debate clearly illustrate the possible pro and contra
arguments regarding the unity of substance requirement.®”> One standpoint was that the initiative
had an inner logic, an inner consistency and a single goal to have fewer people in the world, which
—regardless of the rationality of the measures — bound the two proposals together and fulfilled the
requirement of unity of substance.®*® According to the opposing views, the initiative created the
impression that restricting immigration would have a positive ecological effect and would help
counter the galloping global consumption of resources. The connection between the restriction of
immigration and family planning was arbitrary, absurd, and suggested an outcome that is not real.
If this was sufficient for the unity of substance, then — according to the opposers of validation —
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624 See e.g. Recommendation about the citizens’ initiative ‘Halt overpopulation - Preserve the natural environment’
(Ecopop) Official Gazette, BB1 2013 8693; Recommendation about the citizens’ initiatives ‘for a reasonable asylum
policy’ and ‘against illegal immigration, Official Gazette, BBl 1994 I1I 1486. See also Biaggini (n 12) 329.
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vista/geschaeft? Affairld=20130086> accessed 15 March 2022.
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any two issues could fulfill the requirement.®?” Thus the arguments centered around the question
whether a distant connection between multiple topics was sufficient for the unity of substance
requirement to be fulfilled.®?® However, these arguments are only visible if one reads the minutes
of the sessions of both the National Council and the Council of States. The final parliamentary
decision on the authorization of the referendum is very brief. It cites the text of the initiative, states
that following the recommendation of the Federal Council it is declared valid and that the Federal
Assembly recommends the voters to reject the proposal.®*

The lack of reasoning is even more striking in the rare cases when the Federal Assembly rejects
the authorization of a citizen-initiated referendum. In 1996 the parliament rejected the
authorization of a citizen-initiated referendum that aimed to introduce the automatic expulsion of
asylum-seekers who had entered Switzerland illegally.** The parliamentary decision is structured
similarly to decisions authorizing referendums: it contains the text of the referendum proposal and
states that following the recommendation of the Federal Council the initiative is declared invalid
and will not be voted on by the people. Thus, the parliamentary decision refers to the
recommendation as reasoning, which indeed contains an analysis about the legality of the
referendum proposal.®*' The Federal Council has proposed the invalidation of the initiative because
it violated the mandatory provisions of international law by disregarding the non-refoulement
principle.

The recommendation of the Federal Council is, however, not able to substitute the reasoning of
the final decision. The recommendation is a non-binding preparatory document. If the
parliamentary decision follows the recommendation, it can be considered as a guidance document
for the reasoning. However, it is not a proper substitute for the reasoning of the final decision, as
it does not contain any considerations from the actual deliberation process, from the parliamentary
debate. In addition, if parliament were to disregard the governmental recommendation, then the
recommendation could not stand as reasoning and no coherent explanation would be provided
either for the final decision or for the deviation from the recommendation. Similarly, the minutes
of the parliamentary debate are not able to provide unified reasons for the decision, as they just
reflect the various opinions of the members of parliament. In addition, the legal arguments appear
in fragments as part of the political debate but do not form a coherent justification for the decision.

Similarly in Croatia, the parliamentary decisions are not supported by reasons, or at least have not
been in the past practice. However, the Parliament has not rejected a referendum proposal since
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the introduction of popular initiatives in 2000.92 So far, the Parliament has either called the
referendum or asked the Constitutional Court to evaluate the constitutionality of the referendum.
In some cases, it has preempted the referendum request by adopting the proposal of the citizens.®*
In the case of the defense of marriage referendum, the Parliament first debated the initiative in its
committees. The Committee on the Constitution, Standing Orders and Political System published
a proposal,®* which recommended that the referendum should be understood as the first step in the
process of amending the Constitution without compromising the competence of the Parliament to
decide about the adoption of constitutional amendments.> As an uninitiated response, the
Constitutional Court issued a document titled ‘Warning’¢* that details how referendums can only
be interpreted as means of making final decisions about constitutional change. Pursuant to the
Warning, the Parliament adopted a decision to call the referendum.®’ The decision to call the
referendum does not contain any reasons, it only cites the question proposed for the referendum,
the legal consequences of the vote, and the date of the vote.

In the case of the Vukovar initiative about minority language rights, which aimed to increase the
threshold for the official use of the languages of national minorities,*® the parliamentary
deliberation is only traceable in the committee opinions and the minutes of the debate.’** The
Vukovar initiative was debated in the Committee on Human Rights and the Rights of National
Minorities before the plenary debate. The Committee published a draft decision recommending
the submission of the initiative to the Constitutional Court before the Parliament reaches a final
decision.®*’ The Committee highlighted that a successful referendum restricting minority language
rights would violate Croatia’s commitment in the EU accession process to strengthen the
protection of minorities and ‘numerous international documents’. The referendum proposal was
then referred to the Constitutional Court which decided that calling the referendum would violate
the Constitution.*! The Parliament did not prepare a separate reasoning for the rejection. As
mentioned in relation to Swiss practice, the preparatory documents in the decision-making process
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along with the minutes of the debate may provide some guidance about the arguments but do not
substitute for a coherent and final reasoning.

There is, however, one exception to parliaments reaching unreasoned referendum authorization
decisions. The Slovene National Assembly is legally obliged to adopt a resolution about rejecting
the referendum proposal and state the reasons for not calling the referendum.®? For example, the
parliamentary decision to reject the referendum on the Act Amending the Marriage and Family
Relations Act (ZZZDR) is a decision with a detailed, 16-page long reasoning.®*® This Slovenian
defense of marriage referendum decision has a clear operative part, declaring the referendum
inadmissible, then a short description of the factual basis, followed by the reasoning. In the
reasoning, the National Assembly went into procedural issues such as the timing of the review. It
cited a previous Constitutional Court decision which held that the parliament has the competence
to review the constitutionality of a referendum question already during the collection of
signatures.®* On the substance of the initiative, the National Assembly relied on the legal
standards established by the Constitutional Court for reviewing the legal limit on fundamental
rights. The National Assembly reasoned that the legal act cannot be abrogated by a referendum,
because it eliminates the discrimination against same-sex partners pursuant to the decisions of the
Constitutional Court. According to the parliament, the legal act goes further than what the
decisions of the Court necessitated and eliminates the discrimination based on sexual orientation
in other fields as well (e.g., health care and health insurance, criminal procedure, etc.). The
National Assembly underlined the need for such measures by giving an account of how
discrimination based on sexual orientation has evolved since 1991. Finally, the Nation Assembly
listed all the laws affected by the ZZZDR and described how discrimination against same-sex
couples is eliminated in the different fields.®*°

Thus, the Slovene National Assembly adopted a judgement-like resolution containing legal
arguments about the rejection of a referendum proposal. The legal reasons for rejecting the
referendum request are somewhat blended into the reasons for adopting the legal act in the first
place, but at least they are clearly mentioned. It must, however, be emphasized that in Slovenia the
referendum authorization decision of the parliament can be challenged at the Constitutional Court,
thus the reasoning is necessary to provide a basis for the appeal and the judicial decision. In
contrast, both in Switzerland and Croatia the parliaments are the final instances of referendum
authorization.
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Presidential decision-making is even less reasoned and less transparent. In Slovakia, the work of
the President is supported by a bureaucratic organization.®*® The preparatory work carried out by
the Office of the President is not accessible to the public. The actual decision-making process of
the President is also not transparent to anyone. The final decisions are published in the official
journal and are available for the public, but they are not telling about the deliberation.®*” The
Slovak referendum authorization practice is comparable to Croatia in that the President can also
refer the referendum proposal to the Constitutional Court for an opinion on its constitutionality.
So far, the President has either approved the referendum request or referred it to the Constitutional
Court, which makes it possible that the President has never had to adopt a rejection decision. The
reasonings of the approval decisions only cite the referendum questions, state the ordering of the
referendum, and set the date for the vote.**

3.3.2. Election commission and judicial procedures

Election commissions and courts communicate their decisions in individual cases by formulating
resolutions and judgments. These decisions always contain an operative part and reasoning that
gives an account of the facts and the legal interpretation of the applicable legal provisions. The
referendum authorization procedure is no exception: in all the selected states with these state
institutions authorizing referendums, the decisions contain reasoning. There may be some variation
in how approval decisions are reasoned, but the rejection decisions are always accompanied with
a detailed legal justification.

In Hungary, the National Election Commission reaches the first instance decision in the form of
an administrative act with an operative part and a reasoning. The Commission uses a clear structure
for the reasoning. It first analyzes the fulfillment of the technical requirements regarding the
submission of the question, then the compliance with substantive limits, and finally reviews the
clarity of the question. In the rare cases when the Commission authorizes a referendum, it does not
provide detailed reasoning but only states that the proposal is in line with the constitutional
requirements.*” In contrast, the Commission often bases its refusal decisions on multiple legal
grounds. For example, the Commission refused to authorize the question ‘Do you agree that
someone who was elected prime minister two times shall not be allowed to be nominated again?’
based on the violation of a substantive limit and the clarity requirement. The Commission held that
a successful referendum would lead to the amendment of the Fundamental Law which belongs to
the exclusive competence of the National Assembly. In the reasoning, it relied on a previous
decision of the Curia which held that the introduction of a restriction on the reelection of the prime
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minister would intrude into the decision-making sovereignty of the parliament and would therefore
require the amendment of the constitution.®** Regarding the clarity requirement, the Commission
held that it is not clear whether the limitation would only apply to two consecutive governmental
cycles or to two cycles in general.®>! At this stage of the referendum process, the Commission has
to decide about the authorization of the referendum question without a claim limiting the scope of
its review, so it is justified that the decision provides a reasoning for all grounds of inadmissibility.

In the case about term limits, the initiator of the referendum submitted an appeal to the Curia, but
the court upheld the first instance decision.® The reasoning of the Curia follows the classic
tripartite structure of operative part, facts, and legal reasoning. In the operative part, the court first
declared that the first instance decision of the election commission is upheld, then went on to
describe the factual background of the case. In this part of the reasoning, the court cited the
reasoning of the first instance decision and detailed the appeal of the initiator.®® In the legal
reasoning, the court first established that the initiator has legal standing to appeal the first instance
decision. Then the Curia refuted the arguments of the initiator about the substantive limit on
constitutional amendments by citing the previous practice of the Curia and elaborating on the
constitutional position of the prime minister.®** The court held that a successful referendum would
distort the balance of the current parliamentary system and introduce a new requirement more
common in presidential and semi-presidential systems.®*> According to the Court this new limit on
the prime ministers’ term would require constitutional regulation, thus cannot be decided in a
referendum.®*¢ As the Court did not find a reason to overturn this part, it did not review the clarity
question.®’

Latvia provides a very similar picture. The Central Election Commission only provides reasons
for the rejection decisions. In the decisions about registering referendum proposals, the
Commission does not even present the text of the initiative and merely states that after getting
acquainted with the draft law, the Commission establishes that it has been fully developed in terms
of form and content.®® The reason for the lack of reasoning can be traced back to the lack of
remedies against the approval decisions. Meanwhile the rejection decisions of the Commission
usually follow the form of an administrative act with an operative part and detailed reasoning.%>
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The Senate of the Supreme Court, where the first instance rejection decisions can be appealed,
decides in judgements with comprehensive legal reasoning.®®

The Italian Constitutional Court also decides referendum authorization requests in reasoned
decisions. The judgements are divided into a factual background, a legal reasoning, and an
operative part.®' Dissenting or concurring opinions are generally not allowed to be published by
the Court,*? thus there is a single reasoning provided for the decision. Due to the strict deadlines
in the Italian referendum process, the Court can decide in a single decision about all submitted
referendum requests, but it provides separate rulings and reasonings for each request.® In 2012
the Constitutional Court decided about two citizen-initiated referendum requests that aimed to
abrogate different elements of the election laws.®* In the decision, the Court first listed the
paragraphs that are the subject of the request, then elaborated on the facts of the case. The Court
made references to the procedural steps taken before and during its procedure, such as the results
of the technical authorization at the Central Office of the Court of Cassation, the results of the
signature collection, and the hearing held at the Constitutional Court with the representatives of
the referendum committee. As part of the factual basis, the reasoning describes the submissions
and the presentations of the parties.** The second part of the decision is the Court’s legal reasoning.
First, the Court stated that since both referendum requests relate to the same law, it is reasonable
to bring the cases together and decide in a single judgment. Then, the Court went on to describe
its judicial practice in relation to referendums initiated on election laws and stated that such
referendum requests have to fulfill a double requirement: the questions submitted to voters have
to be ‘homogeneous and traceable to a rationally unitary matrix’, and there must remain ‘a coherent
residual legislation, immediately applicable’ in order to guarantee the functioning and continuity
of the constitutional system.*¢ Finally, the Court applied these legal standards and held that the
referendum request about abolishing the whole legal act central to the election of the parliament
violates the second requirement, while the referendum request abrogating only certain parts of the
same legal act violates the clarity requirement. The Court also emphasized that neither solution
would lead to the automatic revival of the previous election system as the initiators intended.*”
The reasoning ends with a separate operative part declaring the referendum requests invalid.
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The formulation of the reasoning is similar in the practice of the constitutional courts in
Liechtenstein, Croatia, and Slovakia.®® In Slovakia and Croatia the judges opposing the majority
decision can also elaborate their legal arguments in dissenting opinions,®®® which is a useful tool
to learn about the arguments that have arisen during the decision-making process and to get a more
well-rounded and balanced reasoning.

3.4.  The sufficiency of reasoning

Since I focus on the procedural aspects of referendum authorization, the content of the reasoning
in individual cases, i.e., the arguments and specific legal standards used by the state institution to
authorize or reject a referendum proposal, is outside the scope of the analysis. Nonetheless, from
a procedural standpoint a reasoned decision should be able to attest that the decision-maker has
not abused its discretion. Thus, one question about the content of the reasoning warrants a closer
look: whether sufficient reasons are provided when the state institution exercises discretionary
powers.

Legal interpretation is not an exact science, thus a broader or narrower interpretation of legal limits
is not problematic per se. It is also difficult to assess whether the decision-maker exercised its
discretion within the permissible scope of the limits or whether it expanded the legal limits in an
arbitrary way. However, in referendum authorization two instances can be identified where the
exercise of discretionary powers should be accompanied by very thorough reasoning. First, when
the decision-maker deviates from the previous practice and interprets the legal limit differently.
Second, if the decision-maker deducts further, implicit legal limits from other constitutional
principles or provisions. In all the selected states, the constitutions and referendum acts explicitly
list the cases when the referendum is prohibited on formal or substantive grounds.*® The consistent
interpretation of these limits can cause challenges and deviation from previous interpretations
might raise concerns about legal certainty and the rule of law. An additional uncertainty can be
introduced to the decision-making if the decision-maker prohibits referendums based on limits not
explicitly listed.

In these instances, it is crucial that the decision-maker provides sufficient reasoning for the
deviation from the previous practice or for the introduction of implicit limits. In this part, I show
some examples from the selected states for both the deviation from the previous practice and for
the introduction of implicit limits. Hungary will be an example for the deviation from the previous
practice, while Italy and Slovakia for the introduction of implicit limits. Latvia could also be an
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example for this latter practice, because the Constitutional Court has interpreted the requirement
to fully elaborate the referendum proposal to contain a number of substantive and formal limits.®”!
However, Latvia is not analyzed here, because the Constitutional Court introduced the implicit
limits in decisions about reviewing the referendum act and not as part of a referendum
authorization procedure.

The question of whether sufficient reasons were provided is also a question of interpretation: it is
not easy to assess what constitutes sufficient reasoning. Examining the following examples, I try
to determine whether significant questions about the exercise of discretion have been left open in
the reasoning.

3.4.1. Deviation from the previous practice

The Hungarian example for the deviation from the previous practice has already been mentioned
in relation to the independence of courts. The Curia has deviated from its previous interpretation
of legal limits in authorizing the government-initiated migrant quota referendum in 2016. In the
authorization procedure one of the main questions was whether the issue belongs to the
competence of the National Assembly.

The provision of the Hungarian Fundamental Law that requires referendums to be held about
matters falling within the functions and powers of the National Assembly has been interpreted by
the Constitutional Court as well as the Curia. Before the authorization competence was transferred
to the Curia, the Constitutional Court had developed a consistent and lenient practice about this
limit. According to the Constitutional Court any national issue can be the subject of a referendum,
as the powers of the National Assembly are complete and open.®’? The authorization competence
was delegated to the Curia by the new constitution in 2011 and the court deviated from the practice
of the Constitutional Court already in 2012.67 The election commission rejected the authorization
of the question ‘Do you agree that no football stadium should be built by 31 December 2014 in
Felcsut using public funds?’.¢* The question was submitted by opposition parties and it had
symbolic importance, because it not only went against governmental plans to build new football
stadiums all over the country, but it also targeted the stadium in Felcstt, which is the hometown
of the Prime Minister. The Curia upheld the rejection decision of the election commission. The
reasoning stated that the question belongs to the competence of the Government. According to the
court, if all issues that belong to the competence of the Government were be interpreted as also
belonging to the competence of the National Assembly, then the constitutional provision limiting
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referendums to issues falling within the functions of the National Assembly would become
meaningless.’”> The Curia referenced the previous decisions of the Constitutional Court and
emphasized that the previous practice is applicable, even after the adoption of the new
Fundamental Law.®”® However, then the Curia did not provide any reasons for distinguishing the
case from its predecessors, thus it has not established why the deviation from the previous practice
is necessary. In addition, the Curia hinted that due to the nature of parliamentary democracy, the
Fundamental Law does not clearly separate the competences of the Government and the National
Assembly, thus the question of competence can only be decided on a case-by-case basis.®”” This
way, the court has deviated from the previous practice without providing any meaningful reasons
and introduced a further element of uncertainty by failing to establish a legal standard for deciding
future cases.

The Curia had to analyze the limit again in the decision about the government-initiated migrant
quota referendum. The citizens who challenged the approval decision of the National Election
Commission argued that the referendum aims to influence decision-making at the level of the
European Union. The National Assembly has no competence to take part or approve the decision-
making processes of the EU institutions, thus it is not clear what kind of legislative obligation
would arise from a successful referendum.®”® The Curia rejected these arguments and held that the
legislative competence of the National Assembly must be considered open to any social
relationship.®” In the reasoning, the court emphasized that the parliament can decide to regulate
any issue, even if the Government also has regulatory competences. The reasoning referred to the
previous practice of the Constitutional Court. It also referenced the Felcstt stadium case but only
to confirm that the Curia must decide on a case-by-case basis whether a given matter falls within
the competence of the National Assembly.®*® The Curia did not provide any reasoning for why it
abandoned its interpretation that the limit on the legislative competence would become
meaningless if the parliament can freely decide to regulate any issue. Consequently, the court
reverted back to the original practice but again without providing sufficient reasoning.

The Hungarian practice shows that the lack of reasoning can contribute to the arbitrariness of the
decision. The Curia does not provide any meaningful reasons for the deviation from the established
practice or for the return. Stating that the limit must be evaluated on a case-by-case basis even
acknowledges that the court does not even attempt to develop a legal standard and a consistent
practice. It can be argued that the decision to authorize the government-initiated referendum was
arbitrary, which is the reason why no proper reasoning could be given. The court wanted to serve
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the Government’s interests and disregarded its prior practice, which could not be reasoned by legal
arguments only political ones.

3.4.2. Introduction of implicit limits

The Italian referendum authorization practice is an example of implicit limits playing a large role
in the authorization procedure. Although the Constitution only lists three substantive limits, the
Constitutional Court has relied on both additional substantive limits and implicit formal limits in
authorizing referendums. The Constitutional Court has established the implicit limits for
abrogative referendums as early as in 1978.%! In this judgement, the Court decided about the
authorization of eight separate referendum requests regarding laws on the military penal code and
the military judicial system; on party financing; on the treaty between the Holy See and Italy; on
asylum; on the protection of public order; on prosecution and on the criminal code.

The Court found that it would be too restrictive if its sole task was to verify whether a referendum
request concerns matters that Article 75 (2) of the Constitution excludes from popular votes: tax
and budget laws, amnesty and pardon, laws ratifying international treaties.’®? The Court noted that
its competence — according to the provisions of Constitutional Law no. 1 of 1953 and Ordinary
Law n. 352 of 1970 — is to review the compatibility of the referendum request with Article 75 (2)
of the Constitution. However, according to its interpretation, this does not mean that this provision
must be isolated, ignoring its links to the other components of the regulatory framework of
abrogative referendums. The interpretative process must instead move in the opposite direction
and the Court must establish whether other constitutionally relevant instances exist when an
abrogative referendum must be ruled out.®®® The Court based the expansion of the limits on the
need to protect other constitutional values beyond the list of prohibited subjects and listed four
additional cases of inadmissibility.*%*

One implicit formal limit is that the referendum request must not contain such a plurality of
heterogeneous questions lacking a rationally unitary matrix that would hinder the genuine
manifestation of popular sovereignty.%®> The second implicit limit is that the referendum request
must concern legislative acts having the force of ordinary laws and cannot aim to repeal the
constitution or constitutional laws.®*¢ The third limit prohibits the abrogation of ‘ordinary
legislative provisions with constitutionally binding content, the core of which cannot be altered or
rendered ineffective without the corresponding provisions of the Constitution (or other
constitutional laws) being affected’®’. Lastly, when applying the explicit substantive limits of the
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Constitution, the Court must also exclude laws from the referendum that are closely linked to the
expressly prohibited subjects.*®

The Court only referred to the need of protecting other constitutional values in the referendum
procedure, but otherwise no reasoning is provided for any of the four implicit limits. Thus the
decision does not make it clear whether these are the only implicit limits that can be deducted from
the Constitution. It is also not explained why these four limits had been chosen to apply for
referendum authorization. This way the reasoning is not able to persuasively show that the choice
of implicit limits has not been arbitrary.

The later practice of the Constitutional Court has relied extensively on these implicit limits, which
has clarified both the scope and the aim of the limits. For instance, the limit on changing the
constitutionally binding content of legal acts appears in several referendum cases on election
laws.*® By abrogating only words, certain sentences or smaller parts of the legal act, the partial
abrogation can become akin to a proactive referendum.®® After the abrogated parts disappear from
the legal act, the remaining parts may have a completely different meaning than before. According
to the later practice of the Court, the implicit substantive limit on abrogating the constitutionally
binding content of the legal acts ensures that no regulatory vacuum occurs and it is always possible
to hold elections.®! Without this implicit limit, the elimination of election laws would affect
fundamental constitutional principles and the functioning of fundamental state organs.®> The
gradual clarification of these principles through practice can reduce the chance of arbitrary
decision-making, but only over time.

Lastly, the practice of the Slovak Constitutional Court serves as a further example for the
introduction of implicit limits. The Court has a less extensive referendum practice than the
Hungarian Curia or the Italian Constitutional Court: it only decided its second case of ex ante
referendum review in 2021.9% In this case, the Slovak Constitutional Court applied an implicit
legal limit to block a citizen-initiated referendum. The Constitution only lists basic rights and
freedoms, and taxes, levies, and the state budget as prohibited subjects of a referendum.®*
However, in the case of the early elections initiative the Court invoked the material core of the
Constitution as a limit on direct democracy.
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In May 2021, petitioners initiated a referendum on ending the term of the current National Council
and calling for early elections. The initiative was a response to the alleged failures of tackling the
pandemic in Slovakia and gathered the support of more than 500.000 citizens.®* The President
received the petition and initiated the procedure of the Constitutional Court to review the
constitutionality of the initiative. The Court held that the initiative is in violation of the
Constitution.®® The reasoning stated that when people exercise their power directly, they act as
lawmakers and are bound by the same constitutional restrictions as the legislature. In this regard,
the Court highlighted that the material core of the Constitution cannot be amended by either the
representative government or the people. According to the Court, the early election initiative
violates both the principles of rule of law and separation of powers as part of the material core of
the Constitution. The Court stated that the generality of laws as an integral part of the rule of law
is violated if a referendum is allowed on a specific event such as ending the term of the current
parliament.®” The referendum would also violate the separation of powers as the recall of the
parliament belongs to other branches of the government under the current constitutional order.**

Then, the Court went on to provide reasons why the violation of the material core of the
Constitution should be applied as a legal limit. The Court first pointed out that its practice has
developed in interpreting the legal force and the binding nature of referendums. In a decision in
1997, the Court had stated that citizens cannot change the Constitution directly in a referendum.®”
The decision was adopted at a time when the Court had not yet had the competence to exercise ex
ante control over the constitutionality of referendums. Then the first — and only other — case
decided using the ex-ante competence in 2014 established that it is possible to adopt generally
binding legal norms in a referendum, even with the force of a constitutional law.”® The
Constitutional Court noted the contradiction in its case law but argued that the interpretation from
1997 must be understood in the context of the case. In effect, it introduced a limit on constitutional
changes that could violate the principles of democracy and rule of law. In the current case, the
Court highlighted that citizens exercise state and legislative power directly in a referendum, in a
manner equivalent to the National Council. This includes the power to amend the Constitution, but
it also means that citizens cannot act without any restrictions and are subject to the Constitution
adopted by them.”!

The Court then went on to discuss the doctrine of the material core of the Constitution, as a
restriction on legislative power. When the previous referendum decision about the defense of
marriage case was decided in 2014, the Court did not rely on the doctrine. Nonetheless, the Court
reasoned that already the defense of marriage case revolved around the immutable provisions of
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the Constitution. In the defense of marriage case, the Court established that citizens do not have
the right to decrease the standard of protection of fundamental rights and freedoms enshrined in
the Constitution.”? Then in 2019, the doctrine of the material core of the Constitution was
developed further in the practice of the Court.” In a landmark case, the Court held that the material
core of the Constitution includes the values on which the very essence of the Constitution is based,
such as the principle of the rule of law with all its components or the principle of a democratic
state.”04

Considering these developments, the Court then interpreted its own competence to review
referendums. The Constitution states that the role of the Constitutional Court is to examine the
compliance of the subject of the referendum with the ‘Constitution or with constitutional law’7%.
The Court reasoned that it follows from this competence rule that the Constitution itself does not
limit the review competence to the explicit limits.”*

The Slovak early election referendum case is an example of providing sufficient reasons for
applying implicit limits in referendum authorization. The Court acknowledges that its practice
contains contradictions, but it also shows how its jurisprudence has developed over the years both
regarding referendums and the doctrine of the material core. This way, the Court is able to establish
that the application of the implicit limit is part of an organic development of the case law.

3.5.  Conclusions from the state practice

The state practice shows that providing a reasoning is exceptional in the referendum authorization
practice of parliaments and presidents, while common in case of election commissions and courts.
This difference can derive from the fact that referendum authorization procedures as legal disputes
are more akin to the other constitutional functions of election commissions and courts than to the
other constitutional functions of legislatures and presidents.

The traditional constitutional functions of election commissions, regular and constitutional courts
include different adjudicatory competences and entail formulating decisions with detailed legal
reasoning, such as deciding voter complaints, civil law disputes or constitutional challenges
against legislation. Consequently, referendum authorization procedures do not require any changes
in their regular practices. The generally used formulation of resolutions and judgments can be
easily applied for referendum authorization cases.

In contrast, the provision of detailed legal reasoning is not common for the parliamentary or
presidential decision-making.””” These state institutions do not regularly decide legal disputes
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which would warrant a legal reasoning. However, as the example of the Slovene parliament shows
it would not be impossible to incorporate a reasoning in their decision-making. The parliamentary
procedure could easily accommodate draft reasoned decisions, where the reasoning of the
referendum authorization decision would also become part of the debate. Similarly, to draft
legislative acts, draft referendum authorization decisions could also be discussed in committee and
plenary sessions, be subject to amendments, and then adopted by a vote. In Switzerland or
Liechtenstein, this would not even require a major accommodation of the current practice since
the preparatory documents of the governments could be the basis for draft referendum
authorization decisions. Consequently, the differences in the traditional constitutional functions of
the state institutions authorizing referendums cannot justify the lack of reasoning.

The state practice suggests that when introducing a reasoning requirement, most states regard the
question from the perspective of individual procedural rights: legal reasoning is likely to be
provided if remedies are available. Some of the states only provide a reasoning for rejection
decisions, while the approval decision just confirms that the referendum proposal complies with
the legal requirements.” Naturally, if the referendum proposal is legally sound, then it does not
require lengthy reasoning. However, if remedies are provided against the decision and not only the
initiators but voters in general are able to challenge the authorization, then approval decisions may
also be disputed. In these cases, the state institution should also give an account of the deliberation
process that resulted in validating the proposal.

Focusing on the connection between reasoning and other procedural rights such as remedy rights
is naturally important. As mentioned in the introduction of the chapter, the reasoning serves as a
basis for the parties to challenge the referendum authorization decision and for the appeal body to
review the decision. In addition, if participation rights are provided in the procedure, it is important
that the decision reflects the arguments of the parties and shows that they were taken into account
during the deliberation.

However, the right to a reasoned decision should be generally available in referendum
authorization procedures, even in cases where the initiators or the voters do not have procedural
rights. Without a reasoned decision neither the initiators nor the wider public can understand how
the state institution has exercised its discretion in reviewing the legal limits. Due to the wide
discretionary powers the state institutions possess, both the approval and rejection decisions on
referendum authorization should contain legal reasons to show that the decision is not arbitrary.
The rejection of the referendum proposal can arbitrarily limit the exercise of popular sovereignty,
while the approval can arbitrarily allow referendums that violate individual rights, public interests,
or the rule of law. The provision of reasons can be especially important in situations when the
decision-maker deviates from its previous practice or relies on implicit legal limits. Without
sufficient reasoning, both exercises of discretionary powers can bring arbitrariness to the
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referendum authorization practice. They can make the procedures unpredictable and inconsistent
from the standpoint of the initiators and voters. In such situations, a detailed reasoning can largely
contribute to the acceptance of the decision.

Overall, the practice of giving reasons for all referendum authorization decisions could best
contribute to creating transparency and preventing arbitrariness. Nonetheless, the right to a
reasoned decision should apply to rejection decisions as a minimum requirement. As the state
practice shows, this would be feasible in all selected states regardless of the type of the authorizing
state institution.



4. Right to be heard and other participation rights
4.1.  Defining the right to be heard

The right to be heard ensures that the parties of the dispute are not objects of the procedure but
equally respected subjects, who can actively participate in the decision-making.”® The right to be
heard contains a number of specific rights: the right to present arguments, the right to access the
case files and the evidence, and the right to submit and comment on the evidence.”'? The right to
be heard necessarily evokes the right to an oral hearing, but based on the specific nature of the
procedure other forms of participation might fulfill the objectives of hearing rights. Consequently,
in this chapter, the different forms of participation rights will be investigated under the umbrella
of the right to be heard.

Participation rights ensure that the parties are informed about the decision-making and can
contribute to the deliberation. Participation rights serve information-gathering purposes, because
they ensure that the decision-maker hears all relevant information for deciding the case.”!
Participation rights help the decision-maker reach a balanced decision by allowing a chance to
present and counter arguments. In addition, participation rights also build trust in the decision-
making process by allowing the interested parties to closely follow and shape the procedure. By
providing a chance for the parties to be part of the procedure, participation rights ensure that the
parties are treated with respect and as ‘capable agents of their fate’”'2. The right to be heard ensures
that the decisions are not reached in secrecy.”® The involvement of the parties increases the
transparency of the procedure and serves as a check on the decision-maker to conduct an impartial
and well-rounded procedure.”™ Participation rights open the procedure up towards the interested
parties, so the transparency can reduce the chance of arbitrary decision-making.”"

4.2.  Participation rights in referendum authorization procedures

The right to be heard as an element of fair trial stems from criminal procedures, where — due to the
potentially severe detrimental consequences of the verdict — it is crucial that the accused persons
are able to properly defend themselves and have a chance to present their defense in person.”'¢ In
referendum authorization procedures neither the initiators nor the voters are affected in their
physical liberty or financial stability by a decision that refuses to authorize a referendum. A refusal
does not impose a burden on the parties or change their legal status, while an authorization decision
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is beneficial, as it provides a ‘permit’ to continue the referendum process. Still, the state institution
determines in the referendum authorization procedure whether the initiators and the voters can
exercise their right to vote. This element warrants some form of participation rights to the holders
of this political right.

The Revised Code of the Venice Commission mentions the right to be heard in relation to the
effective system of appeal.’’’ The Code aims to protect the applicants’ right to a hearing but also
refers to a hearing ‘involving both parties’, thus to an adversarial procedure. Looking into the
functions of participation rights in referendum authorization, I argue that the subjects and the scope
of participation rights may vary and still fulfill the functions of this procedural guarantee.

In referendum authorization procedures, participation rights can fulfill three core functions: they
can serve information-gathering purposes, they can have a control function on the work of the
decision-maker, and they can fulfill a more symbolic, dignitarian purpose of paying respect to the
views of the initiators and voters.”® Depending on which function is emphasized in the regulatory
framework of referendums, the scope of the participation rights can vary. However, ideally all
three functions should be acknowledged when providing participation rights in referendum
authorization.

The information-gathering function ensures that the decision-maker possesses all the necessary
information to reach a balanced and well-grounded decision.””® Compared to other public law
disputes, this function plays a more limited role in referendum authorization procedures.
Referendum authorization is an a priori decision about the legality of the referendum proposal,
thus the proposal has not yet caused any changes in the legal situation of people. There is no factual
background to be uncovered for the authorization, just as evidentiary procedures are not common
in referendum authorization. In referendum authorization procedures, the information-gathering
means that the state institution understands all the possible consequences of a successful
referendum and has all the relevant legal arguments to decide whether the referendum request
conforms to the legal limits. The statements of the initiators, the voters, and the civil society can
contribute to clarifying the arguments about the legality of the referendum proposal.

The control function of participation rights can play a key role in referendum authorization
procedures. By allowing the interested parties to follow the fate of their proposal, they can attest
that the decision is not arbitrary, and the decision-maker acted impartially. Conversely, the
presence and participation of the interested parties can keep a check on the decision-maker.’
Participation rights can positively influence the decision-maker to conduct a thorough and
impartial procedure and reach a well-balanced decision. This way participation rights increase the
transparency of the procedure and thus reduce the chance of arbitrary action. This is an advantage
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of participation rights that is present for any public law dispute, and referendum authorization
procedures are no exception.

Lastly, the symbolic function of participation rights is also crucial in referendum authorization
procedures. The opportunity to take part in the procedure shows that the parties are equally
respected and that their contributions matter in the decision-making process, which builds trust in
the procedure and helps the acceptance of the decision.” In referendum authorization procedures
this element is important, because the procedure determines the exercise of popular sovereignty
and affects the rights of all voters. Thus, the perception of fairness through participation is
necessary to build trust in the procedure.

The information-gathering goal can be achieved even without an oral hearing, through written
submissions. This is also supported by the case law of the ECtHR, which acknowledges that the
hearing might be dispensed if the facts of the case are not contested or if the case only involves
questions of law.”? The control and the symbolic functions can be best served by providing an oral
hearing to the interested parties. A hearing allows the parties to be present, observe, and shape the
procedure. For all three purposes it is vital that the parties can react to the developments of the
procedure. So, if the decision-maker commissions opinions from experts or relies on other
evidence, then the parties should be presented with the submissions and given an opportunity to
comment.

4.3.  The subjects of the participation rights

The following pages investigate who is afforded participation rights in referendum authorization
procedures. Based on the state practice, three models are established: 1) no participation rights are
provided in the procedure, 2) the participation rights of the initiators are ensured, 3) participation
rights are available for all voters and/or civil society organizations. This chapter looks into the
participation rights in both the first instance and remedy procedures to provide a more complete
picture of who is able to influence the procedure and to what extent. The next chapter on the right
to an effective remedy analyzes the questions of the legal standing to challenge the decision.

Looking at whose rights are acknowledged in referendum authorization procedures, it can be seen
that the majority of the selected states either regard referendum authorization to be an abstract
review where neither the initiators nor the wider public is afforded participation rights or only
allow the participation of the initiators. The voters or civil society organizations can participate
only exceptionally. A procedure without participation rights is common for parliamentary and
presidential decision-making, but not unprecedented for constitutional courts either. Election
commissions and regular courts are more accommodating towards participation rights.
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No one Initiators Voters and civil
society
Croatia — Parliament X
Croatia — Constitutional Court (X)
Italy — Constitutional Court X
Hungary — Election Commission X
Hungary — Regular court X
Latvia — Election Commission X
Latvia — Regular court X
Liechtenstein — Parliament X
Liechtenstein —  Constitutional X
Court
Slovakia — President X
Slovakia — Constitutional Court (X)
Slovenia — Parliament X
Slovenia — Constitutional Court X
Switzerland — Parliament X

Table 5.1.




4.3.1. No participation rights

In the practice of the selected states none of the parliamentary referendum authorization procedures
accommodate the participation rights of either the initiators or the wider public. The same is true
for the presidential decision-making in Slovakia. In the states where no remedies are granted for
the initiators or voters, the whole referendum authorization procedure is carried out without their
involvement, thus none of the information-gathering, the control, or the dignitarian purposes of
participation rights are fulfilled. This is clearly the case in Switzerland, where the Federal
Assembly decides as the single instance.

In Croatia, the initiators or the wider public also cannot participate in either the decision-making
of the Parliament or the Constitutional Court. Only the Parliament can initiate the procedure of the
Constitutional Court,’ but even if the Court reviews the referendum proposal, the initiators cannot
actively participate in its procedure.’*

Similarly in the Slovak legal system, only the President can refer the referendum request to the
Constitutional Court.”” The initiators and the voters are neither allowed to participate in the
presidential referendum authorization procedure nor to appeal its outcome. In case the President
involves the Constitutional Court as an ‘expert body’ in the authorization procedure, the Court
provides participation rights for the initiators of the referendum.’ In the definition of marriage
referendum, the President referred the questions to the Constitutional Court, therefore the initiators
were able to submit their opinion on the President’s proposal.””” Thus, the initiators have
enforceable rights to participate in the judicial procedures, but these are conditional on the decision
of the President.

4.3.2. Participation of the initiators

Most selected states allow the initiators to participate in some way in the referendum authorization
procedure. This approach acknowledges that the initiators have a legal interest in the outcome of
the referendum authorization procedure, and they should be involved in the procedure in some
way.

In Liechtenstein and Slovenia, the parliamentary decision can be appealed by the initiators and the
judicial procedures offer participation rights.”” The same applies for the referendum authorization
procedure in Latvia: the initiators are not able to participate in the procedure of the election
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commission but have extensive participation rights in the judicial appeal.’ In Italy the initiators
also have extensive participation rights in the decision-making in the Constitutional Court.” In
Hungary, they have limited participation rights in both the procedure of the election commissions
and the Curia.”™

4.3.3. Participation of voters or civil society organizations

The participation of the voters or civil society organizations is rare in referendum authorization
procedures. Theoretically, the involvement of voters or civil society can be based on either an
individual legal interest in the referendum authorization (i.e. all voters’ right to vote is affected by
the referendum decision) or on public interest (i.e. everyone has an interest in upholding the
legality of the referendum procedure).”? Participation rights based on public interest reflect the
difference between public and private law disputes, as public law disputes are never only about
providing remedy against individual harms, but always contain an element of restoring legality
and constitutional order.” Providing participation rights to protect public interests does not
necessarily mean that anyone can be the subject of the procedure and no standing rules apply, only
that it is possible to participate in a procedure even without an individual legal interest in the
outcome. In this case, the emphasis is shifted from the possible individual legal consequences of a
successful referendum to the general protection of the rule of law. In referendum cases, this
solution can offer participation for civil society organizations representing the social groups
potentially affected by the referendum or protecting other public interests.

Hungary is the only state that gives party status to every voter. The party status is based on their
individual affectedness but — as the next chapter details — it is in fact a public interest standing.”*
In Hungary, the first instance referendum authorization decision can be challenged by any voter,
which means that the appellant voter can express their arguments about the referendum proposal
in the appeal procedure.”

Meanwhile, Italy is the only state that allows civil society organizations to participate in the
referendum authorization. The initiators have the right to participate in the procedure of the
Constitutional Court, but the Court can also allow associations and non-governmental
organizations to intervene in the procedure. In 2005, the Constitutional Court decided a series of
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referendum requests about reproductive rights.”*® The Court allowed a number of civil society
organizations to file memorandums to the case, but it emphasized that this does not translate into
the same position as the initiators of the referendum.”” The civil society organizations intervening
in the procedure may submit written arguments and exceptionally the Court may allow them to
present oral arguments. However, in contrast to the initiators of the referendum, they do not have
the right to be heard. The initiators can be present and communicate their arguments in the chamber
sessions of the Court, while the public interest interveners can submit written arguments and
present oral arguments at the discretion of the Court.”® The Court highlighted that the submissions
from the civil society organizations contribute to the decision-making with additional arguments,
which might otherwise not be available.” This example shows that civil society organizations and
other public interest groups can be involved in the referendum authorization procedure in a way
that offers them a channel to express their arguments but also signals that their interest in the
outcome of the case is not as direct as the initiators’.

It must also be noted that the willingness of the wider public to participate presupposes that the
referendum request has already gathered public attention. This is possible in states where the
referendum authorization procedure follows the signature collection, thus the signature collection
has already drawn attention to the proposal. Half the selected states require the signatures to be
collected before the authorization, so the involvement of the wider public would be possible in
Croatia, Latvia, Slovakia, and Switzerland.”* Nevertheless, only Italy allows submissions from
civil society. In states like Hungary, Slovenia, and Liechtenstein, where the first step of the
referendum process is the authorization procedure, only the initiators have knowledge about the
proposal. In this case, the involvement of voters or civil society organizations would require the
decision-maker to publish a notice about the upcoming cases and allow enough time for the public
to get involved.

4.4.  The scope of the participation rights

Based on the practice of the selected states, the following participation rights are provided to the
parties of the referendum authorization procedure: 1) the right to be present in the decision-making
process; 2) the right to submit written arguments; 3) the right to be heard. The different forms of
participation rights offer different levels of transparency and opportunity to present arguments. An
additional element of participation rights is the opportunity to follow and comment on the
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developments of the case. So, this part of the inquiry will also explore how the participants are
able to react to the evidence and to the arguments of others.

The scope of participation rights is limited in referendum authorization procedures. A hearing,
where the initiators and the voters could simultaneously present their arguments, is exceptional. In
most states only written submissions are allowed. Based on the extent of participation rights, the
selected states may be grouped into five categories: 1) some states do not allow any kind of
participation; 2) some allow the parties to be present during the decision-making; 3) some allow

written submissions in the procedure; 4) some leave it to the discretion of the decision-making
body whether a hearing is held; 5) while in others a hearing is mandatory.

No
participation

Presence

Written
submission

Optional
hearing

Mandatory
hearing

Croatia (Parl.)

X

Croatia (CC)

Italy (CC)

Hungary
(CEC)

Hungary
(Court)

Latvia (CEC)

Latvia (Court)

Liechtenstein
(Parl.)

Liechtenstein
(CO)

Slovakia
(Pres.)

Slovakia (CC)




Slovenia X
(Parl.)

Slovenia (CC) X

Switzerland X
(Parl.)

Table 5.2.

Parliamentary and presidential decision-making is the least accommodating for participation
rights. Election commissions allow some restricted forms of participation, while courts are the
most open to participation in their procedures. This difference between the practices of the state
institutions — similarly to the differences in providing reasoning — can be traced back to their core
functions and their traditional decision-making procedures.

4.4.1. Parliamentary and presidential procedures

Many of the selected states regard referendum authorization procedures as completely abstract
reviews where neither the initiators nor the voters are allowed to take part in the procedure.
Parliamentary and presidential decision-making especially lacks participation rights. None of the
parliaments in Croatia, Liechtenstein, or Slovenia involve the initiators or the voters in the
deliberation. Meanwhile in Switzerland only the technical corrections of the initiative can be
observed by the initiators.”*! The Slovak President does not allow participation in the procedure
either.

The parliamentary and presidential procedures are not particularly designed to accommodate
‘outside’ participants. However, it would be entirely possible to invite written submissions or to
allow oral presentations at the commission or plenary sessions, but this does not seem to be part
of the practice in the selected states. Informal channels may exist for the members of parliament
or the political parties to discuss the referendum proposals with the initiators,”? but official and
enforceable avenues of participation do not exist.

4.4.2. Election commission procedures

The procedures of election commissions in Latvia and Hungary are slightly more accommodating
for participation rights. In Hungary, the sessions of the National Election Commission are open to
the public,”* which means that both the initiators and the interested voters can be present at the
discussion of the referendum request. However, it is left completely to the discretion of the

741 Art 99 (2) Federal Act on the Federal Assembly.
742 Marxer, ‘Liechtenstein’ (n 125) 60.
743 Art. 40 Act XXXVI of 2013 on Electoral Procedure.



Commission whether it allows active participation in the sessions. The Commission can decide
freely what evidence it deems necessary for the case. At a request it may allow the initiators to
present oral statements, but this is not mandatory. If the initiators present oral arguments, then the
adverse parties shall also be entitled to make a statement.” The minutes of the sessions of the
National Election Commission show that typically only the members of the Commission are
present at the sessions,”” thus the optional hearing rights do not influence the referendum
authorization practice.

The Latvian rules for the procedure of the Central Election Commission are similar to the
Hungarian: it is at the discretion of the Commission what kind of evidence it uses to reach the
decision and who it invites to participate in the procedure. The rules do not explicitly refer to the
involvement of the initiators but emphasize the freedom of the Commission to request the
necessary information from various sources. The Commission ‘may request the data, explanations,
and opinions necessary for resolving such issue from State and local government institutions, as
well as invite experts’’*®. The minutes of the sessions are not available, but the final decisions of
the Commission can indicate how it exercises its discretion in gathering evidence. As mentioned
above, the Latvian Central Election Commission invited a number of experts to participate in the
decision-making procedure about the citizenship referendum. The Commission decision, however,
does not mention that the initiators of the referendum have participated in the decision-making in
any way.” Based on the facts of the decision, they were not offered an opportunity to express their
arguments or to react to the statements of the experts. In the end, the Central Election Commission
refused to authorize the referendum, concluding that it has not been fully elaborated and does not
fit into the Latvian legal system relying largely on the expert opinions.’* The invitation of experts
to submit arguments clearly contributes to reaching a well-rounded decision. However, in this case,
the initiators are not offered active participation, they cannot react to the procedural developments
of the case and are only able to challenge the final decision of the Commission.

4.4.3. Regular court procedures

Regular courts usually operate under extensive procedural rules and fulfill adjudicatory procedures
that center around a trial that provides an opportunity to present oral arguments and
counterarguments.’*’ This would suggest that the participation rights in referendum authorization
procedures are the most extensive if general courts are involved in the decision-making.
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The Latvian remedy procedure of the Department of Administrative Cases of the Senate of the
Supreme Court can best display a full-fledged spectrum of participation rights in referendum
authorization cases. If the authorization of the referendum request is refused by the Central
Election Commission, the initiative group can appeal the refusal decision at the Supreme Court.”°
The Administrative Procedure Law regulates the procedure of the Court.””' The Administrative
Procedure Law is the general act about administrative procedures and administrative law trials. It
contains an extensive catalogue of participation rights. According to the Act, the applicant and the
defendant — in case of referendum authorization the initiators and the Central Election Commission
— have the right to access the case materials, to participate in a court hearing, to submit evidence
and provide oral and written explanations to the Court.”*> The provisions on administrative trials
even highlight that the participants have the right to reply to each other and actively debate the
presented arguments and evidence.”® The initiators of the citizenship referendum appealed the
decision of the Central Election Commission refusing to authorize the referendum.”* The initiators
presented their arguments about the lack of competence of the election commission to determine
the constitutionality of the referendum request as well as their arguments on why the draft law is
in conformity with the Latvian legal system. The Commission disputed the application in writing.
Then a hearing was held where both the applicants and the defendant maintained their statements
and added new arguments based on the recent decision of the Constitutional Court on the
competence of the election commission to authorize referendums.’> This way — in contrast to the
procedure of the election commission — the judicial remedy offers a procedure where all the parties
are able to present their arguments, react to each other, and comment on the developments of the
case.

In contrast to the Latvian practice, the Hungarian Curia does not allow an open hearing for the
parties. Similarly to the Latvian solution, the Administrative Department of the Curia handles
referendum authorization cases in three-judge panels acting as a first instance court. However, the
referendum cases are considerably different from other administrative law trials. The referendum
act determines a 90-day deadline for reaching a decision (30 days if the first instance resolution
was not on the merits of the question). The decision is reached in a ‘non-trial procedure’ which
means that the three-judge panel decides in chambers based on written submission.”>® A trial or an
open hearing cannot be held in referendum cases, thus the parties do not have the right to be heard.
Written submissions are possible in the procedure, but the Curia does not commission any
statements from the parties. Thus, in most cases, the decision is based exclusively on the first
instance decision and the appeal. This can lead to a situation where the initiators of the referendum
are not even part of the judicial procedure. In Hungary, the referendum authorization decisions of
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the National Election Commission can be challenged by any voter,”>’” which means that the
decisions authorizing the referendum proposal can also be appealed. This was the case in 2017,
when the National Election Commission approved a question submitted by a citizen that aimed to
increase the statutory limitation times of corruption crimes.”>® Another citizen challenged the
validation decision and argued that the ratione temporis of the question was not clear, which
violated the principles of rule of law and nulla poena sine lege, as the longer statutory limitations
would apply for crimes already committed. The Curia reviewed the first instance decision solely
based on the arguments of the appeal without providing an opportunity for the initiator to express
their opinion about the appeal. The Curia upheld the decision of the National Election
Commission, thus the appeal was not successful, and the rights of the initiator were not affected
by this particular decision.”” Still the initiator was completely left out of the judicial process.

The only exceptions from this practice have been the cases of the government-initiated
referendums on the migrant quota’®® and more recently on the protection of children from LMBTQ
propaganda’®'. In these procedures the questions were validated by the National Election
Commission and were then challenged by voters at the Curia. The Government intervened in the
judicial procedures and submitted written arguments. The court did not actively initiate the
intervention by sending out a notice about the appeals, but it accepted the intervention and
considered the submitted arguments in its decision.’s?

In other administrative law cases, the Curia has to notify everyone whose rights or legal interests
are directly affected by the disputed administrative action about the submission of an appeal and
offer the chance for these parties to intervene in the judicial procedure.’®® In the adjudication of
election and referendum cases, the court only actively involves parties if the decision may
detrimentally affect the rights and legal interests of third parties not yet participating in the
procedure.”® This usually occurs in cases about campaign complaints if the legal dispute started
between a voter and a political party, but the court has to oblige a third party (e.g. a media outlet)
to refrain from further violations of the law or the court has to impose a fine on such a third party.
In referendum authorization cases, the question of actively involving parties — including the
initiators — has not yet been raised. As the examples of the government-initiated referendums show,
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the Curia is open to such intervention, but the initiators must closely follow the case and initiate
the interventions themselves.

4.4 .4. Constitutional court procedures

The procedural rules for the constitutional courts are mostly contained in the organizational acts
and rules of procedures of the courts. However, these do not normally include extensive rules on
referendum authorization procedures.’”> Generally, the organizational acts and the rules of
procedures only regulate some procedural questions, while the constitutional courts may apply
other procedural regimes if no special rules are to be found.”®

The Constitutional Court of Slovakia is the only court legally obliged to hold a hearing in its
procedure. However, the initiation of this procedure is dependent on the decision of the President,
so if he or she does not start the procedure, then no participation rights are offered to the applicants.
The Act on the Constitutional Court clearly states that an oral hearing shall be held in proceedings
of the Court on the conformity of the subject of the referendum according to Art. 125b of the
Constitution.”” The ‘participants in the proceedings, the person concerned, and their
representatives shall have the right to be present at the oral hearing’’®®. The hearing can only be
waived if the participants of the proceeding consent to it.”® Interestingly, the decision on the
definition of marriage referendum is completely silent about a hearing. There is no indication in
the decision that the Court held a hearing, but there is also no reference to the participants waiving
their rights to an oral hearing. The decision only reveals written communications with the Court,
stating that the ‘Constitutional Court by letter of 23 September 2014 asked the representative of
the Committee on Petitions to comment on the President’s proposal’’’’. The initiators submitted
their detailed written opinion, which is cited in the reasoning of the decision. Similarly, the more
recent judgement of the Constitutional Court on the early elections initiative does not contain any
reference to a hearing.””! The decision shows that the initiators and the National Council provided
written submissions. In both cases the initiators had access to the submissions of the other parties
and were able to submit their arguments about the constitutionality of the referendum proposal,
but without a hearing.
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The initiators have limited involvement in the referendum authorization procedure in Croatia. In
2014, the Croatian Parliament initiated the procedure of the Constitutional Court to review the
constitutionality of the Vukovar minority rights initiative that aimed to increase the threshold for
the official use of minority language. The initiative tapped into the extremely sensitive topic of
minority rights in Croatia and aimed to restrict the use of the minority language and script in
municipalities where the members of a specific national minority do not comprise at least one half
of the population.”? The Court found the initiative to be unconstitutional and prohibited the
referendum. The Court did not rely on any arguments from either the Parliament or the initiators,
or at least the reasoning of the decision does not reference any submission from the parties.
However, after concluding the arguments for the unconstitutionality of the initiative, the Court
turned to ‘other questions considered in the proceeding’ and among these to the reasons the
initiators attached to the referendum request. The Court noted that ‘the current legislation does not
contain rules on the obligation to explain the request to call a referendum, but that an explanation
of the request is relevant for decision-making by the Croatian Parliament (...) and also for decision-
making by the Constitutional Court’’’®. The Court went on to declare that

‘each future request to call a referendum submitted to the Croatian Parliament pursuant to
Article 87.3 of the Constitution must contain a detailed presentation of the facts and
circumstances which were the reason for setting the referendum question in the proposed
content, and a sufficient and relevant statement of reasons for the request to call a
referendum. Any new submissions which organizing committees (...) may prepare and
send to the Constitutional Court after the Croatian Parliament has requested the Court to
proceed pursuant to Article 95 of the Constitutional Act cannot be deemed to be a part of
their request since they have not been previously sent to the Croatian Parliament. The
Constitutional Court will not consider such submissions. This rule does not exclude the
authority of the Constitutional Court to request additional information from the organizing
committees or documents to clarify the request itself submitted to the Croatian
Parliament.””’*

The Court repeated this obligation also in the operative part of the decision, thus creating a new
procedural obligation to provide reasoning for popular initiatives. At the same time, it has
prohibited any further written submissions that include new arguments during the judicial
procedure. The Court then continued to cite various parts of the reasoning provided by the initiators
and provided counterarguments.’’® Interestingly, this part of the reasoning is completely separate
from the first part on finding the initiative unconstitutional, it is more about meticulously rebutting
all the arguments and concerns of the initiators. It seems that the function of this part is to openly
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demonstrate that the arguments of the initiators have been considered in the deliberation process.
The emphasis is not on how the submissions contribute to the decision-making but on
acknowledging the initiators as participants of the procedure and paying respect to their arguments
by providing reasons against them.

Similarly to the previous examples, the State Court of Liechtenstein also usually decides without
holding a hearing in referendum authorization cases. According to the legal provisions governing
the State Court, the Court holds a public oral hearing unless the chairman — after hearing the
rapporteur of the case —considers an oral hearing unnecessary.””® This way even though an oral
hearing is the rule for the procedure, it is at the discretion of the chairman to decide whether the
arguments of the participants will be heard. In the appeal procedure about the initiative on the
pension reform, the initiators requested a public oral hearing. The initiators argued that their
arguments had never been heard in the procedure. The parliamentary procedure does not provide
for participation, thus the remedy procedure at the State Court is not preceded by a judicial or an
administrative procedure where the right to be heard and the right to ask questions would be
allowed.””” The Government, in preparing the decision of the Parliament, commissioned an expert
opinion that the initiators could not react to and could not challenge its validity due to the lack of
participation. The State Court decided to dispense of a public hearing.””® The reasoning states that
the Court ‘is aware that it is the first and only court instance in the present proceedings’’”.
However, based on the written pleas submitted by the parties as well as the entire content of the
file, the Court was of the opinion that the facts of the case and the legal situation had been
sufficiently clarified and no further clarification could be expected from an oral discussion.’
Based on the reasoning, the written arguments of the initiators were taken into account in the
deliberation. However, by rejecting the request for a hearing the Court clearly laid more emphasis
on the information-gathering purpose of participation rights than on the more symbolic purpose of
empowering the parties or providing control over the procedure.

In Slovenia, the Act on the Constitutional Court also leaves it up to the Court whether it decides
its cases in a closed session or in a public hearing.”' In the Slovene defense of marriage referendum
case, the Court only relied on written submissions by the parties — the initiators and the National
Assembly — to reverse the decision of the parliament and allow the referendum to take place. Most
of the arguments of the initiators were submitted in the appeal against the parliamentary decision.
The parliament was offered a chance to defend its decision, while the Court also commissioned
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the initiators to react to the arguments of the parliament.”® Thus even without a hearing there was
a chance for discourse between the parties.

The most extensive participation rights can be found in the procedure of the Italian Constitutional
Court, even though the legal provisions on the Court only regulate the right of the initiators to
submit written arguments.” The Court has developed a practice that allows the initiators of the
referendum and the Government to take part in the closed chamber sessions of the Court and
present their arguments there.”®* In the judgements about the referendum requests on reproduction
rights, the Court referred to a hearing in the reasoning. The reasoning does not provide an account
of the content of the hearing but provides a detailed account of the initiators’ written arguments.”®>
In this setting, the hearing may give an opportunity for the initiators and the Government to
simultaneously reflect on each other’s arguments and the previous written submissions, which
would ensure that the interests of the initiators and of the Government are both represented in a
balanced way. In the reproduction cases, the initiators intended to broaden the scope of the laws
on medically assisted procreation, which restricted the access to medically assisted procreation
techniques to married heterosexual couples affected by sterility or infertility.”®® The Attorney
General on behalf of the Government raised arguments for not allowing the abrogative referendum.
Based on the written submissions, he relied on the constitutional protection of the rights of
children, the violation of international obligations such as the Oviedo Convention on the protection
of human rights in biomedicine,” the heterogeneity of the question, and lastly on the internal
inconsistencies of the legal act resulting from the abrogation of certain sentences.’®® The initiators
countered these arguments by emphasizing the fundamental rights of women to health, the rule of
consent for health interventions based on the Oviedo Convention, and the unreasonableness of the
legislation. The heterogeneity of the question was rebutted by the ‘existence of a rationally unitary
matrix, identifiable in the desire to abrogate some prescriptions aimed at limiting (...) access to
medically assisted procreation’’®®. This way the arguments from the two sides laid out the key
issues for the judicial reasoning, thus the procedure served the information-gathering purpose of
participation rights, but also offered control and respect to the initiators.
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4.5.  Conclusions from the state practice

The practice of the selected states shows that the right to be heard and other participation rights
are generally not available in referendum authorization procedures. Hearing is rarely provided
even for the initiators. Written submissions are the most common form of participation rights, but
these are also not always available. A number of states do not afford any participation rights to
either the initiators or the voters. The involvement of the wider public is especially rare in
referendum authorization procedures. A common feature of the procedures is that the participation
rights are regulated in a rather ad hoc manner and rarely extensively. In comparison to
administrative procedures — as the prototype for extensively regulated public law procedures —
referendum authorization procedures are underregulated and offer only few clear participation
rights for the interested parties.

Parliaments and presidents are the least accommodating for participation rights in referendum
authorization procedures. The referendum authorization is an ancillary function for the parliaments
and presidents that otherwise do not carry out adjudicatory functions. Their procedures (e.g.,
parliamentary procedures for adopting legislative act) are not designed to provide individual
participation rights to parties having a legal interest in the decision-making. In contrast, election
commissions as well as regular and constitutional courts provide more extensive participation
rights, although the practice shows that the extent of these rights varies: the initiators or other
parties are generally able to submit written arguments but an oral hearing or even an active
involvement in the developments of the case is not common. These state institutions usually rely
on more detailed procedural regulations. However, in some states the participants of the
referendum authorization procedures are not afforded the same procedural guarantees as the parties
of other public law debates. As the Hungarian example shows, it is possible that even though an
administrative court adjudicates the referendum authorization disputes, not the same procedural
guarantees apply as in other administrative law cases.

When the authorizing state institutions carry out their other constitutional functions, the oral
presentation of arguments is usually part of the procedure. The only exception is presidential
decision-making. Parliamentary debate and judicial decision-making both center around the oral
presentation of arguments. A hearing is an integral — although not compulsory part of —
administrative procedures. Thus, the state institutions authorizing referendums could be able to
accommodate the hearing of the parties.

The provision of participation rights might not be necessary for information-gathering purposes,
but more for their symbolic purpose of paying respect to citizens exercising popular sovereignty
and for providing the initiators an opportunity to oversee the procedure and attest to its non-
arbitrariness. The state practice shows that an oral hearing that could fulfill all these functions is
only available in Italy — without legal basis — and is a written rule in Slovakia — without practice.
In many states the decision-maker can freely decide whether to provide an opportunity for a



hearing or not, which derogates the effectiveness of the participation rights fulfilling their
functions — especially the control and symbolic functions. The election commissions in Hungary
and Latvia, the State Court of Liechtenstein, and the Constitutional Court of Slovenia all have the
discretion to block the exercise of participation rights. As the Liechtenstein example shows, the
state institutions may focus more on the information-gathering purpose of participation rights and
do not allow participation for other reasons.

It can be argued that procedural actions not strictly necessary for the decision do not serve the
efficiency and the timeliness of the procedures. In this case, other procedural guarantees should
ensure the control and dignitarian functions of participation rights. Even when there is no oral
hearing, the adversarial nature of the dispute can be upheld if the interested parties are made aware
of the developments of the case (e.g., expert opinions, arguments submitted by other parties) and
can react to these developments. It is a minimum requirement of participation rights that the parties
can follow the case, but it is surprisingly not common in referendum authorization procedures. The
Croatian Constitutional Court explicitly forbids the submission of new arguments by the initiators.
The Hungarian Curia can leave the initiators out from the whole appeal procedure if a voter appeals
the authorization decision. The Latvian Central Election Commission does not provide an
opportunity for the initiators to comment on expert opinions. And these are just examples from
states where participation rights are actually provided by the legal acts regulating referendums.

The Italian practice is exemplary in providing participation rights both to initiators and to the civil
society. Involving civil society organizations can be beneficial for both the information-gathering
function and the control function of participation rights. As the Italian Constitutional Court
highlighted in the reproduction referendum cases, civil society organizations may provide
arguments otherwise not available for the decision-maker.””® The involvement of civil society
organizations may not make sense in all referendum authorization cases, but it can be useful in
cases touching on fundamental rights and freedoms in order to dispel the threat of the tyranny of
the majority. The Italian example of the reproduction rights cases proves this point: reproduction
rights are a sensitive and controversial issue that raises questions about the right to human dignity,
the right to privacy and the right to health. The civil society organizations could present valuable
arguments and balance the arguments of the state. Similarly, the involvement of civil society could
have been useful in the defense of marriage referendum cases in Croatia, Slovenia, and Slovakia,
where the later campaigns for and against the referendum were driven by LMBTQ and religious
organizations.””"

Beyond Italy, the practice of the Latvian Supreme Court is also exemplary, where all the
procedural guarantees of an administrative procedure apply for referendum authorization. The
practice of the Slovene Constitutional Court also ensures that the written submissions are
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circulated between the initiators and the National Assembly and that each party can react to the
new submissions. In general, even if an oral hearing is not provided for the parties, the right of the
initiators to actively follow the case and submit written arguments should be ensured to reduce the
chance of arbitrary decision-making and pay respect to the initiators.



5. Right to an effective remedy
5.1.  Defining the right to an effective remedy

The right to an effective remedy is a crucial element of the procedural understanding of the rule of
law. The right to an effective remedy traditionally ensures that a person suffering an injury in their
personal liberty, security, or property has an avenue available to dispute the injury and seek
restoration.”? The core function of the right to a remedy is to correct the inevitable errors of legal
decision-making and protect against the miscarriage of justice.” It ensures that the party losing in
a legal dispute has a chance to argue against the decision and point out potential errors in fact-
finding or legal interpretation.” Remedies also ensure that the lower-level decision-makers are
held accountable for their decisions, which can contribute to building trust and public confidence
in the decision-making.” The mere existence of remedies — even if not exercised in the concrete
case — can prevent the abuse of power and strengthen the legitimacy of the decision.”®

Building on the interpretation of Article 13 of the ECHR by the ECtHR, the right to an effective
remedy guarantees that the injured party can seek relief from a competent authority that is usually
a judicial body, but depending on its powers and the procedural guarantees it affords, it can also
be a non-judicial body.”” The effectiveness of the remedy entails that the remedy must be both
accessible to the injured party and capable of remedying the situation.”® The remedy is accessible,
if the injured party can directly challenge the detrimental decision at a reasonable cost with legal
aid available for those in need.” Reasonable deadlines should apply for the remedy procedure.
The right to a remedy is an opportunity right, thus it establishes an avenue to challenge the
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decision, but does not guarantee a certain outcome.*’! The effectiveness of the remedy only requires
that the review covers the merits of the case and offers appropriate redress. 5

In the following parts, the right to an effective remedy will be understood as the right of the
affected parties to dispute the legal interpretation of the legal limits by the state institution
authorizing referendums. The effectiveness of the remedy covers that the remedy is accessible to
affected parties and ensures that the decision-maker can ultimately decide if the popular vote takes
place.

5.2.  Right to an effective remedy in referendum authorization procedures

The remedies within the referendum authorization procedure provide an opportunity for the
interested parties to challenge the interpretation of the formal and substantive legal limits. The
Revised Code of the Venice Commission does not contain a reference to the right to an effective
remedy but highlights the importance of an effective system of appeal. The Code foresees an
appeal body that is competent to deal with the substantive and formal authorization of the
referendum proposal before the vote.

The Code highlights a number of requirements regarding the procedure of the appeal body that
evoke the requirements of the right to an effective remedy. The appeal body must be impartial and
independent in order to be able to afford an effective remedy.** The Code emphasizes that a final
appeal to a court of law is preferred. The procedure of the appeal body and particularly the
admissibility of the appeals must be simple and devoid of formalism.?* The time-limits for the
procedure must be short.** The appeal body must have the authority to annul the referendum and
ex officio rectify or set aside the decisions of lower election commissions.*”” The Code also makes
recommendations for legal standing and participation in the appeal procedure by stating that ‘all
voters are entitled to an appeal’®® and the ‘applicant’s right to a hearing involving both parties
must be protected’s®.

However, it must be emphasized that the Code makes recommendations for all the possible appeal
procedures in the referendum process, including the appeals about the electoral registers, campaign
financing, or the results of the vote. In the referendum process, which starts with the formulation
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of the referendum proposal and ends after the popular vote with the implementation of the direct-
democratic decision, a number of different remedies can be available to the initiators and the
voters. The initiators and voters may challenge the results of the signature collection, the different
events of the referendum campaign, or the referendum results. The Code contains common
provisions for all of these remedies, hence the procedural guarantees listed in the Code are not
specifically tailored for referendum authorization procedures.

In referendum authorization procedures, two aspects of the right to remedy must be highlighted:
its correctional function and its control function. The correctional function contributes to reaching
the substantively ‘right’ decision by doublechecking the legal interpretation of limits.®!® The
initiators (or the voters) can dispute the legal interpretation of the first instance referendum
authorization body, which is in most of the cases not a judicial body. A judicial forum or other
competent authority has the final word on the legality of the referendum proposal. Meanwhile the
control function works in two ways: the parties of the procedure are able to keep the decision-
maker checked and the mere availability of a remedy incentivizes the decision-maker to reach an
unbiased and well-rounded decision.®'! Both functions are crucial in referendum authorization
procedures, especially if the legal limits are reviewed by state institutions with potential bias or
the appearance of bias. It is, therefore, not surprising that in the few cases where the impartiality
and the independence of the authorizing state institutions were questioned, the availability of
judicial remedies was always highlighted.®'?

The correctional function of remedies is important due to the legal nature of referendum
authorization procedures and the complexity of the legal limits. The availability of a judicial
remedy to review the interpretation of the limits is crucial at least in cases when the initial
authorization decision is not reached by courts but by parliaments, presidents, governmental
bodies, or election commissions. Theoretically, it is also possible that a non-judicial but
independent and impartial authority with legal expertise provides oversight over the first instance
referendum authorization, but none of the Council of Europe member states have opted for non-
judicial remedies. The judicial remedy can ensure that the interpretation of the legal limits is not
arbitrary, and the discretionary powers have been exercised within their bounds.

The right to an effective remedy — similarly to the right to be heard — also enables the parties of
the referendum authorization procedure to have some control over the procedure. The parties have
a chance to dispute the result of the first instance decision and present reasons for (or against) the
referendum proposal. As the previous chapter shows, the initiators (and the wider public) have
limited opportunities to participate in the referendum authorization procedure, thus voicing their
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concerns about the decision might be the only chance to actively participate in the referendum
authorization.

In addition, the control function of the right to an effective remedy also works without the parties
actually challenging the decision. The availability of a judicial remedy against the first instance
decision can already enhance the quality of the decision. The chance that the parties can challenge
the decision can force the decision-maker to conduct an unbiased procedure, to deliberate more
carefully, and to provide a more detailed justification on why the referendum proposal violates the
legal limits or not. It also juridifies the referendum authorization procedure: it can ensure that
referendum authorization is regarded as a legal procedure and the political (or other non-legal)
considerations are left out from the evaluation of the proposal.

5.3.  Legal standing

Similarly to participation rights, one of the questions about the right to an effective remedy is the
question of legal standing: who has the right to challenge a referendum authorization decision.
Legal standing or locus standi is a term used to describe the capacity to bring a claim to a court.®'
It sums up the legal requirements the applicants have to fulfill in order for their claim to be
considered. Traditionally, at least three different solutions exist for providing party status in public
law disputes. The most restrictive standing regimes build on a close connection between the rights
of the applicant and the contested issue.®!* This is the case in classic adjudicatory procedures where
the aim of the procedure is to decide ‘claims of right and accusations of guilt’*'>. An individualized
affectedness is required for locus standi in a number of public law disputes. In the US the
applicants have to show an ‘injury’ that is traceable to the unlawful government action,?®'¢ in the
jurisprudence of the ECtHR the applicant has to be the ‘victim’ of an unlawful act,®” while in EU
law the challenged act has to be a ‘direct and individual concern’ of the applicant.®® Alternatively,
it is possible to provide legal standing based on the protection of public interests — just as certain
participation rights can be provided on this basis.®”” Lastly, in some cases no legal rules restrict
standing at courts, leading to an actio popularis, where everyone is entitled to petition the court.
The reasons behind allowing anyone to challenge public law decisions is the claim that the
preservation of constitutionality is not an individual interest, but the interest of everyone.®*
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In referendum authorization procedures, it could be argued that both the initiators and the voters
have a right to challenge the first instance decision based on individual legal interests. The
procedure is decisive for a submission of the initiators. At the same time, it determines whether
the voters are able to go to the ballots or not. In addition, the content of the referendum proposal
could affect certain societal groups more than others, which may also warrant standing in the
procedure.®' Thus the authorization procedure affects the initiators’ right to initiate a referendum,
the voters’ right to participate in the vote, and potentially the rights or legal interests of certain
groups or individuals affected by the content of the referendum. The first question is, then, how
directly the given right is affected by the authorization procedure and whether the affectedness is
close enough to provide standing in the procedure. If standing based on individual affectedness
does not seem viable, then the question is whether party status might be provided based on public
interest.

All the selected states that provide legal remedies in referendum authorization procedures base the
right to remedy on individual affectedness. However, only the courts of Liechtenstein and Hungary
have dealt with the question of legal standing in their practice.

The practice of the Liechtenstein State Court makes a clear distinction between the rights of the
initiators and the voters. In 2002, the State Court reviewed a voter’s complaint against the Prince’s
initiative to amend the Constitution.*?> The voter claimed — among others things — that the Prince
has no right to initiate a referendum and therefore the initiative should be declared void. The
complaint was rejected on its merits first by the Government®? and then by the administrative
court®®*, The State Court held that the complaint is premature and that the voters do not have
standing at this stage of the procedure. The Court stated that initiators, signatories, and voters have
to be differentiated based on their different interests at the different stages of the procedure.
According to the Court, a referendum process has three distinct stages: the first is the formal and
substantive preliminary examination of the initiative by the Government and the Parliament; the
second is the collection of signatures; while the third is the ordering of and the preparation for the
referendum:

‘In the first stage of the procedure, only the initiators are involved in terms of interests.
Since it is the declared aim of the initiators to make their initiative a success, it is largely
in their interest that the state organs correctly perform the duties incumbent on them in this
procedural stage. The situation is similar with those people who, in the second stage of the
procedure, are among those who have supported the initiative with their signature. With
them, too, the main interest is that the control measures within the meaning of Article 71
of the People’s Rights Act are correctly carried out by the competent state bodies. As far
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as the third stage of the procedure is concerned, it should be noted that the entire active
citizenship (all voters) has an interest in the legal and correct implementation of the
referendum.’®%

These different interests determine the standing in the different stages of the procedure: only the
initiators have a right to remedy if the initiative is declared null and void by the Parliament, while
voters only have standing in the third stage. The Court held that the voter submitted the complaint
prematurely, because before the referendum is ordered, their legal sphere is not affected.®?°

This interpretation means that only the initiators can take part in the referendum authorization
procedure, while the voters can enforce their rights during the campaign and the voting, but they
are unable to contest the authorization of the referendum issue. According to this position, the
initiators have a direct legal interest in the outcome of the referendum authorization, while voters
are not directly affected by the selection of the referendum issues but only by the legality of the
voting event.

In contrast, the Curia of Hungary consistently holds that in case of a national referendum request
all voters have standing. The Act on the Electoral Procedure regulates standing based on the
individual interest of the applicant, stating that ‘natural and legal persons and associations without
a legal personality affected by the case may request the judicial review’?’. However, the Curia
has interpreted the affectedness of the applicant widely. In 2016, multiple applicants challenged
the first instance approval of the government-initiated migration quota referendum. One of them
was an individual who claimed that they have standing because they are Hungarian residents.5?®
The Government as the initiator requested the application to be rejected by the court, claiming that
Hungarian residency alone does not establish a link between the legal status of the applicant and
the case. The Government argued that affectedness only exists if the claimed legal violation
directly affects the rights or obligations of the applicant.?” The Curia refused this line of argument.
Since the same standing rules apply, the Court drew a comparison between election disputes and
referendum authorization procedures. The Court stated that election disputes are multilevel
procedures where the judicial remedy follows a first instance procedure, which enables a narrower
interpretation of affectedness. However, the nature of referendum cases is different from election
disputes because they often relate to fundamental rights without extensive procedural prelude. In
referendum cases standing depends on the nature of the proposed referendum question and can be
decided based on analyzing the content of the question. The question about the migration quota

825 Decision 2002/73 of 3 February 2003 of the State Court para 3.1 (DeepL Translator).

826 Ibid.

827 Art. 222 (1) Act XXXVI of 2013 on the Electoral procedure (Official English translation).
828 Decision Knk.IV.37.222/2016/9 of the Curia para 4.

829 Ibid para 19.



referendum affects all voters and all Hungarian residents, thus the applicant has standing before
the Court.33°

Comparing the voters’ access to remedy in these referendum cases, it is interesting to note that
both Liechtenstein and Hungary build on the individual legitimation of standing. The core question
in both cases is whether the legal interests of voters are affected by the decision. The Hungarian
argument about the distinction between election and referendum disputes is not convincing enough
to differentiate between the standing rules. Referendum disputes — similarly to election disputes —
are multilevel procedures where the judicial remedy follows the decision of the election
commission. Referendum disputes can relate to fundamental rights, but this is equally true for
election disputes that ensure the right to vote. However, the argument that standing has to be linked
to the scope and nature of the referendum question has its merits. It acknowledges that a national
referendum affects all voters, thus the voters have a legal interest in the selection of the subject of
the referendum, which warrants participation already at the authorization stage.

Based on these cases, it seems uncontestable that the initiators of the referendum have a legal
interest in the authorization procedure and should have remedy rights. In all selected states, the
right to initiate a referendum and the right to vote are enshrined in the constitutions as political
rights of the citizens. The decision rejecting a referendum proposal causes an ‘injury’ to the
initiators who are prevented from promoting the referendum and exercising their right to vote. The
initiators formulate the initiative and support it throughout the referendum process, thus they are
directly affected by the referendum authorization decision.

The standing of voters is more controversial. Voters can either support or oppose the referendum
proposal and can claim different legal interests accordingly. Voters in support of the referendum
can rely on similar claims for standing as the initiators. They are also affected by the decision
rejecting the referendum proposal, as the rejection decision prevents them from exercising their
political rights to participate in the legislative process. However, this legal interest is already
represented in the case by the initiators who are more directly affected. Providing standing for
voters in support of the referendum based on the same reasons as for the initiators might be
redundant for practical reasons. If the initiators choose to give up on the referendum (e.g., they do
not appeal the rejection, withdraw the proposal, or do not collect the signatures), then the
referendum might fail regardless of voter support. Alternatively, the provision of standing creates
an additional lifeline for the referendum: even if the initiators do not challenge the rejection
decision, the voters supporting the referendum can step in. This can happen particularly if the
authorization procedure follows the signature collection, and the referendum proposal has gathered
support from voters.

Voters opposing the referendum proposal can make a claim for standing based on the content of
the referendum: a successful vote on the referendum issue would affect them. This approach was
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the basis in the Hungarian case on the legal standing of voters. The affectedness based on the issue
can have two variations. Either voters have to establish that the legal change adopted in the
referendum would be detrimental to them individually or that their legal interest lies in not having
unlawful referendums and thus in upholding the rule of law.

In the first case, it is claimed that the legal change adopted in the referendum would violate the
rights of the individuals and social groups, which warrants a remedy for them. This would, in fact,
be a restriction on the remedy rights of voters because it would require the court to assess the
potential injuries that the successful referendum would cause to the applicant. It cannot be
contested that some referendums can severely and negatively affect the rights of individuals or
groups. In fact, sometimes that is the aim of the referendum. The marriage referendums in Eastern
Europe directly aimed to restrict the legal status of same-sex couples.®*! The Swiss initiative on
the expulsion of asylum seekers who had entered the country illegally would have severely affected
people expelled to their home countries.®*? Similarly, referendums about spatial planning (for
instance the construction of highways or nuclear power plants) can affect individuals located in
the area.?¥ It is, however, questionable whether the referendum authorization procedure is the
procedural stage where a remedy should be provided against such injuries. The affectedness of
individuals and groups at this stage is distant and provisory. The injury to their rights that can
occur is conditional on the referendum being supported at the polls, and on the implementation
measures the state takes. Even if the referendum is successful and the legal changes enter into
force, the affected individuals and groups might have other legal opportunities to challenge either
the decision that directly affects their rights or the legal norm itself. Thus, the potential individual
injury of the individuals and groups affected by the content of the referendum does not seem direct
enough to be the basis of standing.

The other option — which eventually the Hungarian Curia took — is that the legal standing of the
voters is based on their individual interest in the legality of the referendum. As voters they are
automatically affected by any issue put to a national vote and they have an interest in not having
an unlawful vote that could either not be implemented or whose implementation would violate
rights. Even though the Curia framed the standing of voters in terms of individual affectedness, it
1s impossible to differentiate this type of standing from standing based on public interest or from
actio popularis. In this case, the voters can challenge the referendum authorization decision on the
basis that everyone has an interest in upholding constitutionality and the rule of law, and everyone
would be affected by an unlawful referendum.

In the Council of Europe and in the selected states, a remedy is usually only provided against
rejection decisions and to the initiators. From the 13 states that provide a remedy in the referendum
authorization procedure, only three allow anyone to challenge the authorization decision (Bulgaria,
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Hungary, Russia).®** Limiting the remedy rights to the initiators emphasizes that the injury occurs
primarily to the initiators and not to the wider public. It promotes the standpoint that a decision
authorizing a referendum should be considered favorable for voters as they are able to exercise
their right to vote. It disregards the possibility that voters might have a legal interest in preventing
unlawful referendum proposals from reaching the polls.

5.4.  The availability and accessibility of remedies

The availability of remedies against the first instance referendum authorization decision is not
prevalent in the selected states. Only half of them allow the first instance decision to be challenged.
The selected states represent the general trend in the Council of Europe member states: remedies
are almost always available against election commission decisions, while parliamentary and
presidential decisions are often final.**> If a remedy is provided, then it is generally accessible in
most of the selected states. The conditions of initiating the remedy do not seem to be so
burdensome that would hinder the effectiveness of the remedy.

5.4.1. No remedies

The parliamentary decisions in Croatia and Switzerland as well as the presidential decisions in
Slovakia are final. As mentioned before, the Croatian Parliament and the Slovak President can
initiate the review of the constitutional courts.®*¢ In these two states the judicial review process is
not a judicial remedy, since the judicial decision is integrated in the first instance decision-making
and the constitutional courts function as expert co-deciding bodies. The procedure is not linked to
the appeal of the parties. This way the judicial review does not offer a remedy for the injuries of
the initiators or voters. Nonetheless, the judicial review still contributes to building trust in the
referendum authorization procedure and reaching the substantively correct decision, because the
courts are able to provide the necessary constitutional expertise that is lacking on the side of the
Parliament or the President. The Slovak President has relied on the Constitutional Court in the
most recent popular initiatives: both the defense of marriage initiative and the early election
initiative have been referred to the Constitutional Court.*” Similarly, the Croatian Parliament often
involves the Constitutional Court in the decision-making: in recent years the judicial review has
been initiated with regard to the Vukovar minority rights initiative as well as the initiative on the
prohibition of the outsourcing of auxiliary services in the public sector, and the proposed ban on
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the monetization of highways.®*® The Constitutional Court was not petitioned in the Croatian
defense of marriage case, but the Court issued legal opinions ex officio.®*

Similarly, Switzerland does not provide a remedy for the initiators or the voters in the formal or
substantive authorization procedure.** Several scholars have suggested that the Federal Assembly
is incapable of carrying out a legal review of referendum proposals.®*' However, all reform
attempts have failed so far.®? The lack of judicial remedies can lead to situations where new
constitutional norms are approved in referendums that are not in conformity with the other
provisions of the Constitution or international law. In the recent years some popular initiatives
have been adopted by the Swiss people that arguably violate international law, especially the
provisions of the ECHR.** The Swiss people have approved a ban on building minarets, the
automatic expulsion of foreign criminals and the life-long incarceration of extremely dangerous
sex- or violent offenders.**

In 2012 the Swiss Federal Supreme Court decided a case about a Macedonian complainant who
was expelled from Switzerland following a conditionally enforceable prison sentence for drug
trafficking.®* In the decision, the Court reflected on the new constitutional provisions about the
automatic expulsion of foreign criminals that have entered into force in 2010. The Court
emphasized that in the historical development of the Constitution it has incorporated a number of
different principles and guarantees that may not always conform with each other. The
interpretation of the constitutional provisions should establish consistency and unity between the
conflicting provisions.*** This also means that an individual constitutional provision cannot be
viewed in isolation and interpreted exclusively in the manner the initiators understood.®’ The
implementation of the new provisions pose a particular challenge according to the Court, as viewed
on their own they appear to be in conflict with fundamental values recognized by Switzerland
under international law. The Court highlighted that it is currently up to the political authorities to

838 Decision of the Constitutional Court of the Republic of Croatia No. U-VIIR-4640/2014 of 12 August 2014, Official
Gazette 104/14 and Decision of the Constitutional Court of the Republic of Croatia No. U-VIIR-1159/2015 of 8 April
2015, Official Gazette 43/2015, 887. See also Gardasevi¢ (n 157) 1; Podolnjak, ‘Crotia’ (n 153) 161.

839 Communication of the Constitutional Court on the Citizens’ Constitutional Referendum on the Definition of
Marriage, SuS-1/2013, 14 November 2013.

840 A remedy is only available with regard to the technical authorization of the Federal Chancellery. See Art. 80 (3)
Federal Act on Political Rights.

841 Keller, Lanter, Fischer (n 12) 123; Biaggini (n 12) 340; Auer, Aubert, Somer (n 91) 672; Tarek Naguib,
‘Halbdirekte Demokratie und Rechtsstaat im Konflikt: Quo vadis? Einblicke in die eidgenossische Kontroverse zum
Umgang mit menschenrechtswidrigen Volksinitiativen und verfassungswidrigen Bundesgesetzen’ in Michael Wrase,
Christian Boulanger, Anna Schulze (eds), Die Politik des Verfassungsrechts: Interdisziplindre und vergleichende
Perspektiven auf die Rolle und Funktion von Verfassungsgerichten (Nomos 2013) 283, 297-299.

842 Moeckli, ‘Switzerland’ (n 125) 41-42.

843 Kiener, Kriisi (n 15) 239.

844 Art. 72 (3), Art. 121 (3)-(6) and Art. 123a of the Federal Constitution. See Keller, Lanter, Fischer (n 12) 121-154;
Kiener, Kriisi (n 15) 239; Biaggini (n 12) 329-330.

845 X v Migration Office of the Canton of Thurgau, BGE 139 I 16, Decision of the Federal Court of 12 October 2012.
846 1bid para 4.2.1.

847 Ibid.



create the necessary balance between the constitutional values at the legislative level. However,
then the Court stated that even if the new constitutional provisions had been directly applicable in
the case, this could not have changed the outcome: ‘in the event of a conflict of norms between
international law and later legislation, the case law generally assumes the primacy of international
law’##. The analysis of the Federal Supreme Court about popular initiatives that violate
international law is obiter dictum in this judgement. Nonetheless, it indicates the approach the
Court might take once a case arrives where the conflict between new constitutional provisions
adopted through popular vote and international law must be resolved. However, this possible post-
vote remedy does not prevent potentially unconstitutional norms from becoming part of the legal
system and cannot substitute for the control and correctional functions of a remedy within the
authorization procedure.

Lastly, remedies are not available against the decisions of the Italian Constitutional Court.
Although the referendum authorization is decided by a judicial body that evidently possesses the
necessary expertise in constitutional adjudication, the lack of remedies means that there is no
control over the potential errors of the decision-making. The injuries of the initiators and voters
cannot be rectified and the exercise of discretionary powers by the Court is left unchecked.

5.4.2. Remedies by regular courts

As a general trend, the referendum authorization decisions of election commissions and
governmental bodies can be challenged before regular courts.®* In states where referendum
authorization is left to election commissions (or governmental bodies), the procedure is regarded
akin to administrative decision-making, where the judicial oversight of administrative actions is
the norm in most European states.®** The first instance referendum authorization decision can be
appealed before regular courts with administrative law jurisdiction in Latvia and Hungary.®>' The
approximation of referendum authorization procedures to administrative procedures also
highlights their concrete review element and that they center around the permissibility of a voting
event.

In Latvia, the refusal decision of the Central Election Commission can be appealed by the initiators
before the Department of Administrative Cases of the Senate of the Supreme Court.?*2 The Latvian
referendum act does not contain extensive procedural rules on the appeal. It ensures that the appeal
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procedure is prompt, as the Supreme Court has to decide within one month about the petition.?>
The referendum act also states that the applicants — thus the initiators — have to provide
justifications for the appeal and the burden of proof shall lie with the participants of the
administrative proceeding.®** Since the referendum authorization procedure lacks any fact-finding
and is solely about the interpretation of legal limits, it follows that the initiators and the Central
Election Commission have to provide reasons for their interpretation of the legal limits. The Court
adjudicates the case within these claims.®> For the judicial procedure the rules of the
Administrative Procedure Law provide detailed procedural rules, but they do not contain specific
provisions for referendums. The Supreme Court examines the case as a court of first instance, %
thus the provisions of the first instance procedure are applicable for referendum cases.®” The
applicant can appeal the first instance decision within 30 days, arguing that the administrative act
is invalid or that there has been a serious procedural law violation that caused a significant
infringement of rights or legal interests.**® The appeal has to identify the applicant and their contact
details. It also has to contain the claim and the grounds for the application. It can contain a request
for oral procedure or legal aid.** In case the appeal does not conform to these conditions, the judge
does not reject the application but leaves it ‘not proceeded with’ until the defects of the application
are corrected.’® By establishing admissibility conditions for referendum appeals but at the same
time offering opportunities for correcting the appeals, the law does not impose undue burdens on
the initiators that would limit their access to the remedy. Even though the remedy seems accessible,
only four of the 13 rejected citizen-initiated referendums have been challenged since 2012: the
citizenship initiative,*! the initiative against the euro,*? and two initiatives related to education.®*

In Hungary, both the approval and the rejection decision of the National Election Commission can
be challenged at the Curia.** The Curia has 90 days to either amend or uphold the decision of the
National Election Commission.’® The legal provisions contain a number of admissibility
conditions for the petition. The applicant has to submit the appeal within 15 days from the
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publication of the resolution of the National Election Commission.®® The appeal can only be
submitted personally or via post or via certified electronic document.*’ The appeal has to contain
the grounds for challenging the first instance decision, which can either be a legal violation or an
unlawful exercise of discretionary powers.*® The appeal must also contain the name, address, and
personal identification number of the applicant.®® Legal representation is mandatory in the
procedures of the Curia.? If the applicant does not attach the proof of legal representation, then
the court provides a deadline to correct the defect. If the applicant fails to submit an appeal that is
in line with the other conditions, the Curia rejects the appeal without considering its merits.*”! The
Curia rejects between 11-17 per cent of the appeals based on defects of the submissions,*’? thus
these conditions create a hurdle to the accessibility of remedies. Some of these — as for instance
the substantive requirement to justify the appeal — are reasonable requirements. However, in the
last five years eight appeals have been rejected solely based on the lack of the personal
identification number of the applicant,®”* even though the identification of the applicant would have
been possible through the other personal data they provided or through their legal representation.
This strict interpretation of the admissibility conditions also contributes to the high rejection rates
in Hungarian referendum authorization procedures.

5.4.3. Remedies by constitutional courts

In the member states of the Council of Europe, parliaments are just as popular institutional choices
for referendum authorization as election commissions. However, remedies are only available in
half of these cases.?* If remedies are provided against parliamentary decisions, then it is almost
exclusively to constitutional courts.?”” The choice of the parliament for authorizing referendums
highlights the link between direct and representative democracy. From a procedural perspective,
this choice — especially coupled with a constitutional court review — highlights the abstract review
element of referendum authorization and the fact that the procedure is about a legislative proposal.
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The rejection of the referendum request can be appealed by the initiators in Liechtenstein and
Slovenia.?® In Liechtenstein, the People’s Rights Act only states that the initiators have the right
to appeal the declaration of invalidity by Parliament.’”” The Act on the State Court specifies that
the appeal has to be submitted within four weeks from the publication of the resolution and the
appeal has to contain justifications describing the alleged rights violation.®” Legal representation
is not necessary in the procedure.®” The Court only rejects the application if it is not submitted
within the statutory deadlines or due to obvious lack of jurisdiction.®*° Consequently, the appeal
procedure of the State Court seems accessible for the initiators. Even though Liechtenstein has a
continually active referendum practice, the State Court has been involved in the referendum
authorization only four times. Twice regarding the initiative of the Prince where the Court did not
assess the merits of the appeals due to the lack of standing,*! and twice reviewing the rejection
decisions of Parliament.*? The lack of extensive judicial practice can be due to the low rejection
rates in the parliamentary authorization: the Parliament has only rejected two citizen-initiated
referendums since 1990 and both have been challenged before the Court.®

In Slovenia, the referendum act determines the deadlines for the appeal and for the adjudication of
the appeal. The initiators of the referendum have 15 days from the rejection decision of the
National Assembly to challenge the decision at the Constitutional Court. The Constitutional Court
decides within 30 days.®* The legal provisions governing the procedure of the Constitutional Court
do not contain specific rules for referendum authorization procedures. The Act on the
Constitutional Court prescribes the rules of reviewing the constitutionality and legality of
regulations and general acts to be applied for any ‘other’ procedure in the jurisdiction of the
Court.®® According to these rules, the request to the Court must identify the challenged act, contain
a statement of reasons about the inconsistencies between the act and the Constitution, and provide
information able to ascertain the applicants’ standing.®*® The Court rejects the request if these
conditions are not fulfilled.*®” Out of the 14 cases about referendum authorization that have been
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adjudicated by the Constitutional Court,*® such a rejection only occurred in one case: a local
referendum aiming to prohibit the building of mosques.**’

5.5.  The scope of remedies

Beyond the availability and accessibility of the right to remedy, the scope of these remedies
warrants a closer look. Referendum cases are special in the sense that the authorization procedure
is purely about deciding a legal question. The a priori nature of the referendum authorization
means that there is not a factual dispute behind the case,*° it is ‘only’ about the legality and
constitutionality of the referendum proposal. It follows that the authorizing state institution does
not have to establish the facts of the case or conduct an evidentiary procedure, and the factual basis
cannot be the subject of the remedy. Consequently, in referendum authorization procedures some
traditional questions about public law remedies are not relevant. For instance, the question whether
both legal and factual questions can be reviewed (de novo review) is not meaningful. It is, however,
still important to assess the limits of the remedy and the decisional competence of the judicial
body, i.e. the competence of the courts to go beyond the claim and to change or annul the first
instance decision.

5.5.1. Claim limitations

One question that arises about the scope of the remedy is whether the court is bound by the claim
of the applicants or whether it can review the referendum authorization decision for the violation
of legal limits not mentioned in the application. Claim limitations highlight that the remedy
procedure is primarily about remedying the applicant’s injury and the protection of individual
rights.®! Meanwhile providing an option for the court to step beyond the claims emphasizes the
protection of legality and the rule of law.*? This question is relevant for the remedy procedures of
regular courts, while constitutional courts as guardians of the constitutional order usually do not
face claim limitations. The Liechtenstein State Court, for instance, exercises its jurisdiction ex
officio in every stage of the proceedings.** The Slovene Constitutional Court is also not bound by
the petition when reviewing the legality or constitutionality of legislation and other general acts.?**

The question of claim limitations has appeared multiple times in the case-law of the Hungarian
Curia. Most recently, the court analyzed the question in relation to citizen appeals against the
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government-initiated referendum on the prohibition of gender reassignment surgeries for minors.®”
In all the cases, the Curia has stated that the protection of the constitutional order has priority over
claim limitations in referendum authorization procedures. In other administrative law cases the
court is bound by the claim, but in referendum authorization procedures it must evaluate all the
potential legal grounds for refusing the authorization.*® In some of the cases this means that the
Curia bases its decision on a completely new legal ground. When citizens submitted an initiative
that aimed to restrict the special healthcare privileges of government ministers, the National
Election Commission rejected it based on two arguments. First, the Commission claimed that the
question does not belong to the competence of the National Assembly as it is regulated by
government decrees. Second, the Commission reasoned that the question cannot be regarded so
important to warrant the exceptional use of direct democracy.*” The first ground for rejection is
an explicit substantive limit on referendums, while the second limit was derived from the preamble
of the referendum act.*”® The Curia upheld the rejection decision but based the reasoning on the
substantive limit on person- and organization-related matters falling within the competence of the
National Assembly.*” The court also highlighted that the Commission erred in basing its decision
on the preamble of the referendum act instead of relying on explicit limits.”® It has been a long-
standing practice of the Curia to ex officio review all possible grounds for rejection.”! This practice
clearly emphasizes the correctional function of remedies and prioritizes the protection of the rule
of law. However, with the abundance of limits in the Hungarian referendum rules, it also makes it
even harder to initiate a successful referendum.

In contrast, the Latvian Administrative Procedure Law states that the court has to render a
judgement on the subject-matter of the application as set out by the applicant, not exceeding the
limitations of the claim.*? In the practice of the Latvian Supreme Court this question has not yet
appeared. This might be due to the small number of cases in Latvia. Also, most referendum
authorization cases center exclusively around the question whether the legislative initiative has
been fully elaborated.”” The adherence to claim limitations highlights that the appeal is in the
hands of the appellants and that the court offers remedy for the violation of their rights. At the
same time, the appellants carry the burden of establishing the legality or illegality of the
referendum proposal. The Latvian referendum law explicitly states that the burden of proof shall
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lie with the participants of the administrative proceedings.” This solution emphasizes the control
function of remedy rights.

5.5.2. Decisional competence

The decisional competence of the judicial bodies can either allow the annulment or the revision of
the challenged decision. This means that if the court finds that the first instance decision-maker
has erred in the interpretation of legal limits, it can either repeal the decision and refer the case
back for a new procedure or remedy the illegality through the revision of the challenged decision.
The choice between the revision and the annulment competence reflects various policy
considerations.” The annulment of the challenged decision allows the first instance decision-
maker to correct both the substantive and procedural defects of its decision. The annulment
respects the decisional competence of the first instance body and protects the separation of
powers.”® However, it prolongs the procedure and can lead to a back-and-forth between the
different instances.”’ The revision competence contributes to procedural economy and ensures the
timely ending of the procedure but it encroaches on the competence of the first instance decision-
maker.”® It can provide a remedy against the substantive defaults of the decision, but not against
the procedural violations committed in the first instance procedure. This last element has little
practical relevance because none of the selected states offers extensive and mandatory
participation rights in the first instance referendum authorization procedure.’® Still, it is worth
mentioning that the revision competence could be ineffective for remedying procedural law
violations.

The Hungarian Curia serves as an example. The court decides the merits of the case by the adoption
of a resolution, either upholding or altering the resolution of the National Election Commission.”!°
In other administrative law cases, if the Curia notices that the administrative body or the lower-
level court conducted a procedure in serious violation of procedural rules, it annuls the lower-level
decision and instructs the administrative body or court to conduct a new procedure that adheres to
the procedural guarantees. In referendum cases, the Curia does not have an annulment competence
and the appeal procedure itself cannot remedy the violations of procedural rules. This means that
if the National Election Commission commits a procedural law violation (for instance by not
deciding by majority vote) or if there are other procedural shortcomings (for example regarding
the standing of parties), the Curia has no means to correct the violation.”'! It can state in its
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resolution that procedural rights have been violated, but it cannot offer any effective remedy. This
question came up in a referendum authorization case in 2018.°'> The popular initiative aimed to
introduce a mandatory referendum for all legislative acts that require a qualified majority in
parliament. The initiative was rejected by the National Election Commission and the rejection
decision was challenged at the Curia. The initiator claimed that their right to a fair procedure is
violated because they have not been afforded an opportunity to present their arguments in the open
session of the election commission. In rejecting the appeal, the Curia did not reference the election
procedure law that clearly states that the election commission can freely decide whether or not to
allow for an oral presentation of arguments.’'* Instead, the court reasoned that it has no competence
to remedy procedural law violations and does not evaluate the merits of the claim.’'4

Apart from Hungary, all other states offering remedies have opted for providing an annulment
competence to the judicial bodies. In Liechtenstein, the State Court can repeal the decision of the
Parliament and refer the case back for a new decision that takes account of the legal opinion of the
Court.’> Similarly, the Constitutional Court of Slovenia can abrogate the order of the National
Assembly.”"® This solution respects the decisional authority of the parliaments. It is also in line
with the traditional decisional competences of constitutional courts: they can annul or set aside
legislative acts but cannot actively take the place of the legislature.’'’

5.6.  Conclusions from the state practice

The right to an effective remedy ensures that the first instance decision-maker is held accountable,
and a further state authority can correct the potential errors of the legal interpretation of the limits.
The availability of the remedy can enhance the quality of the first instance referendum procedure
by incentivizing the state institution to carry out a thorough and unbiased procedure. In addition,
it provides an opportunity for the parties to express their arguments and participate in the
procedure. The right to an effective remedy ensures that the parties of the authorization procedure
can appeal to a court and the legal interpretation of the limits is in the hands of a judicial organ
with experience in legal adjudication.

The provision of remedy rights is especially important in cases where the first instance
authorization procedure is conducted by a state institution which might lack the necessary
independence, impartiality, or professional competence to carry out the review of the legal limits.
Yet the analysis of the state practice shows that remedies are available against the decisions of
election commissions but not necessarily against the decisions of parliaments (or presidents). As
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the examples of Slovenia and Liechtenstein show, it is possible to integrate constitutional court
remedies into the parliamentary referendum authorization procedure, thus ensuring that both the
correctional and control functions of remedies are fulfilled. Slovakia and Croatia also enable the
constitutional courts to review the referendum proposal, although their solutions cannot be deemed
a remedy procedure and do not offer the parties any control over the decision-making.

When remedies are provided in a referendum authorization procedure, then most states make them
only available for initiators against rejection decisions. The initiators of the referendum are directly
affected by the rejection as they are prevented from promoting the referendum and exercising their
right to vote. Only in Hungary can voters appeal the first instance referendum authorization
decision. The involvement of voters can introduce a further guarantee against referendum
proposals violating formal or substantive limits reaching the polls. The voters can be provided
remedy rights based on multiple justifications. They can claim that their right to vote is affected
or that they are individually affected by the content of the referendum proposal. However, the most
convincing reason for involving voters already at the stage of the referendum authorization is that
everyone has a legal interest in upholding constitutionality and the rule of law, and everyone would
be affected by an unlawful referendum. The provision of remedy rights to voters can ensure that
the citizens have full control over the legality of the referendum authorization procedures: the
initiators can appeal against the unlawful rejection of the referendum proposal, while the voters
can oversee that the legal limits are applied against unlawful proposals.

The examples of the selected states show that if remedies are provided, then they are generally
accessible. None of the states impose such hurdles that would significantly limit the access to the
remedies. Similarly, the effectiveness of the remedies does not seem to be affected by the decision
competence of the authorizing state institutions. Claim limitations rarely apply, which makes the
correctional potential of the remedy procedure even stronger. Meanwhile the annulment powers,
which are the norm in the selected states, ensure that the decisional competence of the first instance
state institution is respected but still enable the courts to determine how the legal limits should be
interpreted.



Chapter VI: Conclusions

In recent years, a number of referendums have been organized in European countries that fell short
of the ideal of direct democracy. The rise of populism in some European countries has also
contributed to the criticism of referendums. In some of the votes, such as the Brexit, the Russian
constitutional referendum, or the Hungarian migrant quota referendum, the empowerment and the
genuine will-formation of the voters seemed secondary to the political gains of the governments
and the political parties. In other instances, such as the defense of marriage referendums in Central
Europe or the referendums on the rights of foreigners and asylum seekers in Switzerland, the
popular votes directly targeted the rights of minorities and vulnerable groups.

I make the argument that more emphasis should be laid on the legal construction of direct-
democratic instruments and specifically on the legal construction of citizen-initiated and state
institution-initiated referendums. Citizen-initiated referendums can be genuine tools of democratic
empowerment because they allow the voters to react to governmental actions between elections.
The voters can formulate their own policy or legislative ideas in a proactive referendum proposal
or react to governmental decisions by confirming, rejecting, or abrogating legal acts. The legal
design of these instruments can largely determine how the referendum practice can strike a balance
between empowering citizens and protecting the core values of liberal democracy and the rule of
law. The genuine empowerment through referendums presupposes that the voters can express their
preferences clearly and the freedom of vote is ensured. It is also crucial that the referendums do
not annihilate core democratic values, fundamental rights, or the rule of law, because unfettered
popular sovereignty can be detrimental to minorities as well as to democracy itself. In contrast,
referendums initiated by state institutions tend to offer the least democratic empowerment and
often tools of populist politics, as the Hungarian government-initiated referendums show. It cannot
be assumed that state institutions will not propose unconstitutional or unlawful referendums, thus
these direct-democratic instruments should also be constructed in a way that the checks and
balances of the constitutional order apply. The relevant international norms, most importantly the
Code of Good Practice on Referendums by the Venice Commission, underline this point. The Code
explicitly emphasizes that the referendum design should protect free vote as well as the
constitutional order and the rule of law.

The questions of referendum design are not new in the legal or political science literature on direct
democracy. However, the book lays emphasis on the procedural side of the referendum design. It
focuses on procedures that enforce the legal rules on referendums and specifically on the
procedures for authorizing the referendum issue. When deciding which referendum proposal can
go forward to a popular vote and how the legal provisions regulating referendums should be
interpreted, state institutions exercise effective control over the referendum process. Parliaments,
presidents, election commissions, or courts have a final say in whether the citizens can exercise
their right to vote. In lack of certain procedural guarantees, the decision can arbitrarily restrict the



right of citizens to exercise popular sovereignty. Alternatively, the decision-making process might
not be able to effectively protect the right to vote along with other fundamental rights, democratic
values, or the rule of law. Thus, I argue that the legal rules governing referendums should not be
seen as static, but equally emphasis should be paid to constructing the procedures enforcing them.

The book provides an overview of referendum authorization procedures in the member states of
the Council of Europe. The focus is primarily on citizen-initiated referendums. The data collection
shows that citizen-initiated referendums are also popular instruments of direct democracy
throughout Europe. While some states, such as Switzerland or Italy, have a long-standing practice
with citizens initiating referendums, a large number of states from the former Eastern Bloc have
introduced these instruments after the fall of the Soviet Union. Even though the voters can
theoretically initiate referendums in 25 member states of the Council of Europe, only 15 have held
at least one referendum since 1989/90. The number of states that frequently use these direct-
democratic instruments is even lower. This already suggests that both the legal rules governing
citizen-initiated referendums and their enforcement should be investigated when trying to
understand the practice (or the lack of it). Although, referendums initiated by state actors are
prevalent choices among the direct-democratic instruments, very few legal and procedural
constraints are imposed on these instruments. Consequently, the legal and procedural analysis of
these instruments pose challenges.

A clear distinction between citizen-initiated and institution-initiated referendums is that most
European states impose a number of substantive and formal legal limits for citizens initiating
referendums. In contrast, state institutions are usually relatively free of constraints to propose
referendums. There is a clear correlation between the number of formal and substantive legal limits
imposed on referendums and the referendum events held. Even though there are some states that
have had referendum events regardless of the extensive legal limits imposed on citizen-initiated
referendums (Hungary, Malta), the most frequent users of these instruments impose few limits on
these instruments (Italy, Liechtenstein, Switzerland). The most common formal limit imposed on
citizen-initiated referendums is the requirement of clarity. Among the substantive limits, the
majority of states prohibit referendums on state finances, including budgetary issues, taxes or other
financial obligations. Questions about pardon and amnesty or emergency powers are also common
exceptions from citizen-initiated referendums. Referendums on fundamental rights and freedoms
are also often prohibited.

The member states of the Council of Europe mostly entrust the enforcement of formal and
substantive limits on citizen-initiated referendums to parliaments, election commissions, or
constitutional courts. In rare cases, presidents or governments can authorize referendums. Regular
courts usually provide remedies in referendum authorization procedures. Meanwhile, referendum
authorization procedures are less frequently devised for referendums initiated by state institutions.



A common trend is that while the technical registration and the formal review of the citizens’
referendum proposal is entrusted to election commissions and governmental bodies, the
substantive authorization is left to parliaments or constitutional courts. While legal remedies are
always provided against the decisions of election commissions and governmental bodies, the
decisions of parliaments and constitutional courts are often final. When comparing the number of
referendum events to the institutional choices, no clear correlation could be found. Parliaments,
election commissions or constitutional courts are common choices in states with extensive
referendum practice and in states without practice. This suggests that the institutional choice alone
does not determine the referendum practice and that any of these institutions can be an appropriate
choice for referendum authorization.

Nonetheless, by looking into the nature of referendum authorization procedures, I establish that
certain state institutions are more suited to decide about referendums than others. The first inquiry
in this regard is about the legal or political nature of referendum authorization. The right to vote
in a referendum is a political right and the referendum allows the citizens to participate in politics.
Still, the referendum authorization procedure cannot be deemed political, once legal limits are
imposed and a corresponding authorization procedure is available. This applies both for citizen-
initiated and state institution-initiated referendums. In the referendum authorization procedure, the
state institutions decide whether the referendum proposal violates any legal limits. Consequently,
the legal limits serve as legal standards for the procedure. I use the analogy of the political question
doctrine to show that referendum authorization involves legally resolvable issues and necessitates
competence in deciding legal disputes.

The state institution authorizing referendums needs competence in legal adjudication also because
it conducts an abstract and a concrete review of the referendum proposal. The assessment of the
referendum proposal against the substantive limits is akin to the abstract review of legislation in
constitutional adjudication. The initiators submit a draft legal act or a generally worded question
for authorization. The state institution reviews the submission against the constitution,
international law, or other substantive limits. The state institution has to decide how the
referendum proposal would fit into the legal system if adopted in the popular vote. This analysis
is a priori and detached from any individualized legal dispute.

However, the referendum authorization is primarily about the concrete controversy of whether the
proposal can reach the ballots. The initiators ask for a ‘permit’ to continue the referendum process.
The ultimate aim of the procedure is to decide whether the referendum can take place, which brings
concreteness into the review. The referendum authorization differs from the concrete review in
constitutional adjudication in one significant aspect. In the case of concrete review, the applicants
traditionally aim to decide an individual legal dispute and challenge the legal act regulating the
dispute. Thus, the court reviews the legal act and decides about its applicability in the individual
case. In referendum authorization the individual dispute is about whether the voters can exercise
their right to vote, while the challenged ‘legal act’ is the referendum proposal. In most cases there



is no topical connection between the referendum proposal and the right to vote. The authorization
procedure itself makes a connection when the state institution assesses the clarity of the
referendum proposal and its adherence to other formal limits, and thus protects the right to vote.

The legal nature of referendum authorization accompanied with the abstract and concrete
dimensions of the review necessitates that the state institution authorizing referendums has
experience in legal adjudication or even in constitutional adjudication. As the data collection
shows, a variety of state institutions can be involved in the review of the formal and substantive
limits. All the potential state institutions: presidents, parliaments, governments, election
commissions, regular and constitutional courts carry out referendum authorization as an ancillary
task to their other constitutional functions. Even in states with extensive use of referendums, such
as Switzerland or Liechtenstein, the annual number of referendum authorization cases would not
warrant the establishment of a specialized state institution that only adjudicates referendum cases.
In other European states, the referendum authorization procedure is even more exceptional. Thus,
the competence to authorize referendums is an additional task for state institutions primarily
conducting other constitutional functions. Since the competence to authorize referendums confers
the task of legal/constitutional adjudication, the state institutions that already have such functions
are better equipped to decide about referendums. This means that solely based on the nature of
referendum authorization, election commissions, regular and constitutional courts are more
suitable to authorize referendums than governments, parliaments, or presidents.

It also follows from the nature of referendum authorization procedures that procedural guarantees
should be available for the initiators and the voters. Both the initiators and the voters have a legal
interest in the outcome of the referendum authorization. The decision is about their right to vote
and directly participate in public matters. Thus, their involvement in the procedure should be
guaranteed to some extent. The need for procedural guarantees is also affirmed if we look into the
legal limits the state institutions have to enforce. The authorizing state institutions have to apply
broadly worded substantive and formal limits in most European states. When evaluating the most
common substantive and formal limits, I have found that almost all limits confer considerable
discretion on the state institution to define the permissible scope of referendum issues. This
increases the chance of arbitrary decision-making and the development of inconsistent practice.
The procedural guarantees in the referendum authorization can play a crucial role in keeping the
state institution checked and accountable.

The traditional fair trial guarantees are not fully applicable to referendum authorization because it
is not a traditional civil or criminal dispute. It is a future-oriented, a priori legal dispute about the
permissibility of the referendum issue and the exercise of constitutional rights. By comparing the
Code of the Venice Commission to the fair trial catalogues of the ICCPR and the ECHR as well
as to the rule of law literature, four procedural guarantees — the independence and impartiality of
the decision-maker, the right to a reasoned decision, the right to be heard, and the right to an
effective remedy — are compatible with referendum authorization procedures. These guarantees



are also minimum requirements to ensure that the rights of the initiators and voters are represented
in the procedure and to reduce the risk of arbitrary decision-making.

In the book I analyze how these four procedural guarantees appear in the referendum practice of
eight European states with diverse institutional solutions and various practices with referendums.
Croatia, Liechtenstein, Slovenia, and Switzerland entrust parliaments to authorize referendums,
but in Liechtenstein and Slovenia judicial remedies are also available. Hungary and Latvia leave
referendum authorization to election commissions with an appeal to regular courts. In Slovakia,
the President authorizes referendums, while Italy involves only regular and constitutional courts
in the procedure. Only Hungary and Slovakia devises the same authorization procedure for both
citizen- and institution-initiated referendums, while the other states either do not have referendums
initiated by state actors or apply more lenient rules.

The state practice related to the four procedural guarantees shows that election commissions and
courts can better incorporate referendum authorization to their other constitutional functions and
are better at providing procedural guarantees for the parties than parliaments, governments, or
presidents. Parliamentary and presidential decision-making fares especially poorly in providing
procedural guarantees to the participants.

Even though the independence and impartiality of the authorizing state institutions have not been
questioned often in the state practice, parliaments and governments face an inherent strategic and
ideological conflict when deciding about referendums. The members of the parliament and the
government are dependent on periodical elections by voters, which creates a strategic conflict
when they try to balance their task to uphold the legal limits on direct democracy and keep their
electoral support. In addition, a potential ideological conflict also arises, when voters want to take
away decision-making powers over important economic, social, and political questions that would
otherwise be decided by parliaments or governments. It is difficult to assess to what extent these
potential conflicts influence the referendum practice, however, none of the other state institutions
authorizing referendums face similar challenges.

The parliaments and presidents entrusted with referendum authorization only exceptionally
provide reasons for their decisions. Even in cases where legal reasoning would be necessary to
formulate an appeal, no justification is provided by the parliaments. Similarly, the right to be heard
or other forms of participation rights are not guaranteed in these procedures and the right to an
effective remedy is rare. Due to the lack of reasoning and participation rights, the parliamentary
and presidential referendum practices are not transparent and concerns about the arbitrary
interpretation of legal limits are difficult to dispel.

Nonetheless, some best practices can be identified that can alleviate the shortcomings of the
parliamentary and presidential procedures. From the states that rely on parliaments to authorize
referendums the examples of Slovenia and Liechtenstein can be highlighted. Both states allow the
initiators to challenge the rejection decisions at the constitutional courts, thus providing



correctional and control mechanisms over their review of the legal limits. Liechtenstein also
involves experts in the decision-making process, while Slovenia is the only state where the
parliament provides a detailed reasoning for its decisions. Although the parliamentary procedures
do not accommodate participation rights, the parties are able to submit written arguments in the
appeal procedures and react to the developments of the case.

The procedures of election commissions and judicial bodies are better equipped with procedural
guarantees, although the participation rights of the parties might not be the same as in other public
law disputes. The two states with referendum authorization by election commissions, Hungary and
Latvia, have similar strengths and weaknesses. The composition of both election commissions
might raise concerns about the political independence of the bodies, but it is difficult to ascertain
the bias in the current practice. The election commissions provide detailed reasoning for their
decisions and allow remedies against their decisions. However, participation rights are limited in
their procedures. In Hungary, the active involvement of the parties is at the discretion of the
National Election Commission, while in Latvia the Central Election Commission does not even
allow the initiators to comment on the developments of the case. However, the availability of a
judicial remedy can alleviate some of these deficiencies, as for instance in Latvia where the trial
provides an adversarial procedure for the parties.

Regular and constitutional courts are involved in the referendum authorization procedure as expert
bodies (Croatia, Slovakia), first instance decision-makers (Italy) or appeal forums (Hungary,
Latvia, Liechtenstein, Slovenia). The independence of these courts in deciding referendum cases
has not raised concerns in most states. The only exception is Hungary, where the case law of the
Curia shows some inconsistencies in deciding citizen-initiated referendums, especially if
contrasted to the decisions about government-initiated referendums. All the courts provide
extensive reasoning for their decisions. A right to be heard is not prevalent even in the judicial
procedures, but the initiators of the referendum are usually able to submit written arguments. From
a procedural perspective, the practice of the Italian Constitutional Court is exemplary in the
provision of extensive participation rights to the initiators and to the civil society.

Even though the referendum authorization procedures of election commissions and courts offer
some procedural guarantees, none of the selected states adhere fully to the Code of the Venice
Commission. Most states do not provide the necessary safeguards that could ensure that
referendums initiated by state institutions adhere to ‘superior laws and international law as well as
the principles of democracy, human rights, and the rule of law’.”'® These instruments are often
deemed as purely political, without legal limits and corresponding authorization procedures.
Meanwhile, in the case of citizen-initiated referendums, most of the deficiencies can be found
regarding the provision of procedural rights, especially hearing and appeal rights. The lack of
participation opportunities can be traced back to multiple reasons.
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One potential reason is that referendum authorization is an ancillary task of the state institutions,
and the procedure is not regulated as extensively as the other constitutional functions of the state
institution. None of the states provide extensive procedural rules for referendum authorization.
Meanwhile the rules of the other procedures of the state institution might not be fit for referendum
procedures. This can be clearly seen in parliamentary decision-making where the rules of
procedure for adopting legislative acts are not appropriate for adjudicating referendum disputes.
In the case of election commissions and courts, the rules of civil or administrative procedures can
provide sufficient procedural guarantees for referendum authorization. However, in many states —
due to the special, abstract dimension of the review — special procedural rules apply for referendum
cases that do not offer enough guarantees for the parties. Thus, another reason is that most states
lay emphasis on the abstract dimension of referendum authorization and focus only on reviewing
the referendum proposal. This approach disregards the fact that referendum authorization is
decisive for the referendum event taking place and for the exercise of the right to vote.

The lack of proper procedural guarantees increases the chance of the arbitrary limitation of popular
sovereignty. However, the lack of procedural guarantees can also contribute to the inconsistent
protection of the rule of law and core democratic values. If the independence and impartiality of
the decision-maker is not ensured, then the referendum authorization can be influenced by political
or other non-legal considerations. If the decision is not reasoned, then it cannot be ascertained that
the decision-maker exercised its discretion in a non-arbitrary manner. If no participation or remedy
rights are available for the initiators of the referendum or the voters, then they are not able to voice
their arguments that could contribute to a more well-rounded decision. They are also not able to
keep the decision-maker accountable or build trust in the decision-making process.

The state practice shows that none of the states can effectively balance between the empowerment
of citizens and the protection of the core values of liberal democracy and the rule of law. In
Hungary, it is almost impossible for citizens to formulate a referendum proposal that is not
rejected. Meanwhile in Switzerland, it is almost impossible to block a citizen-initiated referendum
from reaching the polls. Most selected states have held citizen-initiated referendums that raise
questions about the protection of minorities or fundamental rights and freedoms. Croatia, Slovakia,
and Slovenia have held referendums that aimed to prohibit the marriage of same sex couples.
Citizens have wanted to introduce a ban on abortion in Liechtenstein. Italy has held a vote on
reproduction rights, while Latvia on the rights of the Russian minority. The Swiss voters have
decided about the lifelong custody for non-treatable, extremely dangerous sexual and violent
offenders.

The institutional and procedural configurations of referendum authorization are just one element
of a well-designed direct-democratic instrument. These configurations may not be enough to affect
the overall referendum practice and to prevent such controversial referendums. What makes a
direct-democratic instrument able to empower citizens to effectively participate in the decision-
making and at the same time protect the rule of law depends on multiple elements of the



referendum design. The conditions for initiating referendums such as the required number of
signatures, the legal limits imposed on the referendum, or the rules governing the campaign and
the voting and quorum rules all influence the referendum practice. The institutional and procedural
settings for authorizing referendums are one element of this system. Focusing on this element puts
an emphasis on avoiding arbitrary decision-making instead of the number of referendums. The
non-arbitrary referendum authorization is instrumental for both the exercise of popular sovereignty
and the protection of the rule of law. Thus, ensuring the independence and impartiality of the
decision-maker, the transparency of the procedure, and the empowerment of the parties through
participation and remedy rights are crucial elements of the overall referendum design.
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