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Oklahoma's State Question 780 made possession of any
controlled dangerous substance (CDS) a misdemeanor' and
eliminated all sentencing enhancements based on prior
drug possession offenses or location.' SQ 780 also raised
the threshold for felony property crimes from $500 to
$000. SQ 780 is a blueprint for criminal justice reform in
conservative states. It also might be a cautionary tale about
implementing sweeping changes within a criminal justice
system.

I. SQ 780: Reform...

SQ 780 was the product of a bipartisan coalition of reli-
gious, economic, and political leaders. The most high-
profile advocate of the initiative was Kris Steele, a Republi-
can and former Speaker of the Oklahoma House of
Representatives. After terming out of office, Steele helped
form Oklahomans for Criminal Justice Reform, a coalition
of business leaders, law enforcement experts, and advocates
across the state.4 Under his leadership, the organization led
a "Yes on 780 and 781" campaign.

Coalition partners drafted SQ 780 and 781 as a response
to Oklahoma's drastic incarceration rates.5 Oklahoma has
long incarcerated women at the highest rate of any state.
Although African Americans comprise only 1o percent of
Oklahoma's population, they account for 25.5 percent of
inmates in Oklahoma prisons.6 A new report released in
the summer of 2018 found Oklahoma's incarceration was
rate higher than any other state in the United States and any
other country in the world.7 The campaign for SQ 780
highlighted the need reduce incarceration levels and to curb
state spending on jails and prisons.

SQ 780 was strongly opposed by district attorneys and
other law enforcement personnel.8 Several law enforce-
ment officials claimed that the measure would restrict the
pretextual prosecution of dangerous criminals for drug
possession offenses,9 inhibit their capacity to use
"compassionate leverage" to coerce addicted persons into
treatment programs,'0 and block their ability to "get [the]
attention" of first-time offenders by charging them with
felonies."

Despite law enforcement opposition, SQ 780 passed
with over 58 percent of the vote in the November 2016
general election. Republican Governor Mary Fallin called
the passage of SQ 780 an "historic vote [that] reflects
a fundamental change in the way our state understands and
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treats drug addiction, a disease that has destroyed too many
of our families."" Governor Fallin used the occasion to
offer a basic critique of the state's administration of crim-
inal justice:

We are creating an epidemic of broken families in
Oklahoma by incarcerating mothers and fathers who
are struggling with addiction...A system that
results in the break-up of the family because of addic-
tion is not in keeping with Oklahoma values. A sys-

* tem that puts a young person in front of a judge
under the threat of incarceration for a youthful indis-
cretion risks making that child a lifelong participant
in the criminal justice system. And, a state that prior-
itizes a prison system over its education system puts
its future in serious jeopardy. Oklahoma is not that
state and we cannot become it. It's time we get smar-
ter on how we confront crime.3

Oklahoma law enforcement and legislators did not share
the governor's sentiments. Rather, resistance from prose-
cutors and law enforcement continued well after November
2016. Many district attorneys contended that the voters of
Oklahoma did not fully understand the changes that were
wrought by SQ 780.'4 Republican legislators introduced
Senate Bill 512, which would have amended SQ 780 to
make possession of any Schedule I and II drugs (except
marijuana) a felony punishable by a fine up to imprison-
ment of five years and a $5ooo fine. 5 House Bill 1482
would have expressly overruled 780's elimination of sen-
tence enhancements for repeat drug possession offenders
and effectively overruled SQ 780 for much of the state by
reclassifying possession of CDS within iooo feet of school,
church, or public park as a felony. Both of these bills raised
public outcry and died in committee,'6 and at present there
is no talk of resurrecting either measure.

Rather, SQ 780 has spurred further efforts at criminal
justice reform in Oklahoma. In February 2017, a task force
on criminal justice reform commissioned by Governor
Fallin produced a report finding that 75 percent of prison
admissions were due to non-violent offenses and "over half
of those individuals sentenced had one or no prior felony
convictions."'7 The report found that Oklahoma uses
incarceration more often (and release options far less often)
than surrounding states.'8 These findings led to a package
of sentencing reforms that reduced sentences for repeat



Figure 1
Felony Charges for Possession of CDS in Oklahoma District Courts, January-July 2008
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Court data show that the number of cases filed with Possession of CS charges were steady before 2012, then rose until the

July 1, 2017 effective date of SQ 780. Source: OPEN JUSTICE OK Data (n. 23).

offenders, reduced sentence ranges for drug distribution,

trafficking, and manufacturing crimes, made expunge-

ments easier for non-violent criminals, eliminated several

mandatory minimums, restricted the length of supervision

and revocations for technical violations of supervision, and

created a mechanism of administrative parole that is pro-

jected by 2026 to reduce the growth in imprisonment by
nearly 5,000 prison beds compared to status quo.'9 In June

2018, Oklahoma voters passed SQ 788, a ballot initiative

legalizing medical marijuana in Oklahoma.2 o Many obser-

vers believe that the passage of SQ 780 was crucial to

driving popular support for 788.

II.... and Resistance
Despite these legislative and popular initiatives, law

enforcement personnel continue to voice skepticism about

SQ 780 and about Kris Steele, the Republican former State.

House speaker who has become the public face of criminal

justice reform in Oklahoma. For example, during the 2018

general election, several district attorneys running for

reelection criticized Steele personally, contending that SQ

780 led to an uptick in property crimes" and that Steele was

ultimately responsible for high-profile crimes involving

youthful offenders.2

Results since the passage of SQ 780 are both dear and

counterintuitive. Felony charges for simple possession fell

from 18,942 in 2017 to 4,841 in 2018 (after the July 1, 2017,
effective date of SQ 780)-a 74-4 percent drop. 3 However,

the overall number of new admissions to Oklahoma prisons

actually rose so percent in 2018.24 Moreover, the number of

total prison admissions for which the most serious crime

was Possession of CDS in 2018 was only so percent lower

than the total in 2017.25 Among women, the number of

prison admissions whose most serious crime was Posses-

sion of CDS was 7 percent higher in 2018 than in 2017.26

These patterns are not unlawful. In Oklahoma, sen-

tencing is based on the applicable rule at the time that an

alleged crime was committed, rather than the time that the

crime was charged or sentenced.7 It is likely, then, that

these new admissions were either sentenced after July i,

2017 for conduct that occurred before that date, or else that

they were revocations of deferred sentences for simple

possession imposed prior to July 2017.28

However lawful, these admissions are puzzling. Why

are so many people being sent to Oklahoma prisons for

crimes that Oklahoma voters have decided should not be

subject to imprisonment?9 Answering this question

implicates a pattern of law enforcement resistance. As

illustrated by Figure s, in the run-up to November 2016,

Oklahoma prosecutors continued to charge felony sen-

tences for simple possession despite polls indicating sig-

nificant support for SQ 780. Moreover, this pattern actually

accelerated in the period between November 2016 (when

SQ 780 passed) and July 2017 (when SQ 780 went into

effect).

The charging discretion of prosecutors provides another

opportunity for resisting SQ 780. After enactment of SQ

780, prosecutors should have replaced felony charges of
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Table 1. Felony Possession of CDS, Misdemeanor Pos-
session of CDS, and Possession With Intent to Distribute
Charges Filed in Oklahoma District Courts, 2015-2018

Charge 2015 2016 2017 2018

Possession of CDS (Felony) 15556 18454 18908 4744
Possession of CDS 4165 4286 4867 12962

(Misdemeanor)
Possession With Intent to 3275 3525 3176 3607

Distribute

Source: OPEN JUSTICE OK Data (n. 23).

drug possession with misdemeanor charges of drug pos-
session. However, a prosecutor resisting the reforms of SQ

780 might invoke Oklahoma's crime of Possession With

Intent to Distribute (PWID). Oklahoma's PWID law pro-
hibits, inter alia, possessing CDS "with intent to manufac-

ture, distribute, or dispense."30 Like many other states,3 '

Oklahoma's law does not specify a minimum quantity of
controlled substance for a PWID charge.32 Oklahoma's

PWID law also carries a significant penalty: under recent

reforms, PWID is punishable by a maximum of 5 years
imprisonment for marijuana and 7 years for other CDS.3 3

One hypothesis is that, having been blocked from
charging felony possession by SQ 780, Oklahoma prose-
cutors charged PWID rather than misdemeanor possession

in at least some cases that, prior to SQ 780, would have
been charged as felony possession. In other words, Okla-
homa prosecutors substituted a more serious PWID charge
for a less serious misdemeanor possession charge. On this
hypothesis, instead of broadly applying the "fundamental
change"34 implicit in SQ 780, Oklahoma prosecutors

actually made more punitive charging decisions in at least
some cases.

Results since the effective date of SQ 780 provide some
support for this substitution hypothesis. Table i sum-
marizes the number of felony possession, misdemeanor

possession, and PWID charges in Oklahoma between 2015
and 2018. Charges for PWID were 20 percent higher the
year after SQ 780 went into effect than the year before. Yet
the combined number of misdemeanor and felony charges

for drug possession was 25 percent lower in 2018 than in
2017. Thus, while there were far fewer charges for drug
possession overall, there were far more charges of PWID,
a comparatively more serious crime.

This increase in PWID charges could be explained by
the charging decisions of specific prosecutors' offices.

Overall, PWID charges increased in 41 of Oklahoma's 77
counties.35 Table 2 summarizes felony possession, misde-
meanor possession, and PWID charges for Oklahoma
County and Tulsa County, the two largest counties in
Oklahoma, between 2015 and 2018. Oklahoma County and
Tulsa County are overrepresented among the increase in
PWID charges: although they account for 40.8 percent of
the total PWID charges in 2018, they account for 46 percent
of the increase in PWID charges.36 Oklahoma County's
2018 increase in PWID charges reversed a three-year trend
that saw PWID charges reduced by more than 45 percent.37

Both counties saw significant increases in PWID charges
despite also seeing significant decreases in the combined
number of felony and misdemeanor drug possession

charges.
The substitution hypothesis can explain these seemingly

anomalous results. The hypothesis predicts that when
prosecutors no longer have the option of charging simple
possession cases as felonies, they will reclassify some of
those cases as misdemeanor possession and other such
cases as PWID. Thus, even as the total number of drug
possession cases falls, PWID would be expected to rise. To
the extent that total drug possession cases are a proxy for
overall drug use, this pattern would suggest that the
increase in PWID charges is an artifact of prosecutorial
charging decisions, rather than the product of increased
drug distribution activity.

An alternative explanation is that results regarding
PWID charges reflect different patterns of criminal activity

post-SQ 780, rather than the discretionary decisions of
prosecutors. A related hypothesis is that SQ 780's elimi-
nation of felony drug possession might have encouraged
police to pursue and prosecutors to charge more serious
(albeit low-level) offenders, rather than drug addicts. The
data presented here cannot rule out either of these alter-
native hypotheses. However, statewide the total number of
charged felonies unrelated to drug possession and distri-
bution was virtually unchanged between 2017 and 2018.38

If either of these alternative hypotheses were true and
policing and prosecution strategies had changed in
response to the passage of SQ 780, then we would expect to
see a much more significant increase in the number of
charges for non-780 crimes in this period in order to
account for the 20 percent increase in PWID charges.

In conclusion, the data regarding prison admissions for
drug possession and charges of PWID since July 2017 are

Table 2. Felony Possession of CDS, Misdemeanor Possession of CDS, and Possession With Intent to Distribute
Charges Filed in Oklahoma County and Tulsa County District Courts, 2015-2018

Charge 2015 2016 2017 2018

Possession of COS (Felony) Oklahoma 4574 4924 4930 1448
Tulsa 1871 2432 2456 715

Possession of CDS (Misdemeanor) Oklahoma 670 591 561 2064
Tulsa 493 524 462 1321

Possession With Intent to Distribute Oklahoma 1201 1125 658 790
Tulsa 515 573 618 684

Source: OPEN JUSTICE OK Data (n. 23).
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consistent with the notion that law enforcement officials
(including prosecutors) have continued to resist the
sweeping changes to Oklahoma's drug enforcement regime
that were enacted in SQ 780.

Ill. Conclusion

SQ 780 was a landmark initiative. However, law enforce-
ment resistance to the measure seems preliminarily to have
blunted its impact. This resistance might be ameliorated by
future legislative interventions (for example, by incorpo-
rating a quantity term into Oklahoma's PWID statute). In
any event, Oklahoma's experience with SQ 780 suggests
that even the most ambitious efforts to reverse mass
incarceration for drug offenses can be undercut by the
opposition of those who administer the criminal law.
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