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Summary

The goal of the research is to determine how the community ser-
vice sentence has been shaped nomotechnically; what has been the
scope of its application, as well as what is the relationship between
its normative and implementation levels. Comparative, normative
and legal-dogmatic method will be used in order to draw conclu-
sions about the main possibilities and limitation of criminal law
repression in the contemporary discourse. This is followed by sta-
tistical data, which serve as a basis for an analysis and comparison
between the expected and achieved effects of the analysed norms.

In the concluding considerations, the authors state that the pun-
ishment of community service has been and remains a pillar of
attitudes regarding the need to promote more active participation
of the broader social community in the criminal justice system.
Although its ratio legis is embodied in avoiding harmful aspects
of the sanction of deprivation of liberty by increasing the potential
for processes of reintegrating the convicted person into the society,
and reducing both stigmatization on the one hand, and the costs
of the penal system on the other, the authors conclude that there is
a profound gap between the expected positive implications of the
punishment and its actual effects in practice.
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KAZNA RADA U JAVNOM INTERESU
U KONTEKSTU EVROPSKIH STANDARDA
I KRIVICNOG ZAKONODAVSTVA SRBIJE

SazZetak

Cilj istrazivanja je da se utvrdi kako je kazna rada u javnom
interesu nomotehnicki uoblic¢ena, koji je opseg njene primene,
kao i kakav je odnos njenog normativnog i aplikabilnog nivoa.
Uporednopravni, normativni i pravnodogmatski metodi su
kori$¢eni radi izvodenja zakljucaka o nacelnim mogucnostima i
ogranicenjima krivi¢nopravne represije u savremenom diskursu,
¢emu slede statisticki podaci, kao osnova analize izmedu ocekiva-
nog i ostvarenog dejstva analiziranih normi.

U zaklju¢ku autori konstatuju da je kazna rada u javnom interesu
bila i ostala stub stavova o potrebi promocije aktivnijeg uces¢a
$ire drustvene zajednice u krivi¢cnopravnom sistemu. Iako je njen
ratio legis olicen u izbegavanju $tetnih aspekata kazne lisenja slo-
bode, povecanju potencijala reintegracionih procesa osudenog lica
u drustvo i smanjivanja sa jedne strane stigmatizacije, a sa druge
strane troskova penalnog sistema, autori konstatuju da postoji
duboki jaz izmedu ocekivanih pozitivnih implikacija kazne rada u
javnom interesu i njenog ostvarenog dejstva u praksi.

Kljucne reci: kazna rada u javnom interesu, nacionalno krivi¢no
zakonodavstvo, politika kaznjavanja, harmonizacija, mogué¢no-
sti, ogranicenja.

1. Instead of Introduction - General Remarks on European Standards
Regarding Community Sanctions and Measures

Theoretical consideration on finding effective mechanisms within the frame-
work of the criminal law response to crime through the selection and application
of criminal sanctions include considerations of potential alternatives to the basic
repressive measure of imprisonment. The position that the prison sentence has
“reached the limits of its possibilities and is accompanied by a not so small a number
of negative phenomena both for the convicted person and the society that applies it”
(Bejatovi¢, 2018, p. 13) has led to the consideration and subsequent acceptance of
modern international and European trends in the field of penal policy and harmo-
nization of regulations pertaining to criminal law matters in the Republic of Serbia.
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Although the need for a uniform view of penal policy at the European level
is not a condition sine qua non for the accession of the Republic of Serbia to the
European Union (EU), it is most indicative of the degree of alignment of regu-
lations with European standards in this emphatically repressive area of the state
response to crime.

The 1990 United Nations Standard Minimum Rules for Non-custodial
Measures (The Tokyo Rules) and the 1992 Recommendation No. R (92)16 on the
European Rules on community sanctions and measures deserve to be mentioned
as forerunners of the documents directly related to the introduction of commu-
nity service at the supranational and European level.

These documents later received their elaboration and concretization through
the activities of the Council of Europe, which developed special standards in the
tield of penal law, set out in texts of binding contents such as conventions and pro-
tocols, but also in the jurisprudence of the European Court of Human Rights on
deprivation of liberty and imprisonment. In addition to this, elaborate standards
have been established in the so-called non-binding texts, such as recommenda-
tions of the Committee of Ministers and the annual general reports of the Coun-
cil of Europe Committee for the Prevention of Torture.

The Council of Europe documents, such as Recommendation Rec (2000)
22 of the Committee of Ministers to member states on improving the implemen-
tation of European rules on sanctions and measures in the community and Rec-
ommendation R (2017) 3 of the Committee of Ministers on European rules on
sanctions and measures in the community, promote the importance of introduc-
ing the sentence of community service listing, by way of argumentation, the rea-
sons for adopting this alternative criminal sanction such as: the absence of devia-
tions in the social life and contacts of the convicted person, lower execution costs,
potential positive influence of citizens on the convicted person, its educational
potential, a more active participation of the broader social community in the
criminal justice system, and avoiding the harmful aspects of a custodial sentence.

Chronologically speaking, most of these documents precede the adoption of
community service as a separate punishment in the system of criminal sanctions
in the Republic of Serbia and are primarily aimed at establishing certain stand-
ards striving towards building a more humane and efficient penal system based
on the fundamental premise that imprisonment should be used as an ultima ratio
measure, that every measure must be based on the law, the consent of the person
upon whom they are imposed and executed, developing awareness of the status
of ‘real sanctions’ which correspond to certain categories of criminal offences,
restricting the right of a convicted person only to the extent that is necessary, par-
ticipation of the local community, ensuring public support and cooperation.
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2. The Community Service - Comparative and Serbian Law Perspective

Although some experts in the field of criminal law put forward proposals
aimed at introducing the community service as a criminal sanction in the national
criminal legislations back in the 1990s, it was not accepted at the time on the
grounds that there were no adequate conditions for its execution. As part of the
reform of the criminal legislation of the SFRY, in 1990, a draft article was prepared
and proposed, which referred to the introduction of the penalty of community ser-
vice, but the article was not accepted and was not included in the draft text of the
General Part of the Criminal Code. The idea and proposal to introduce this alterna-
tive criminal sanction was realized 16 years later. This is an excellent example of the
fact that the influence of the criminal law dogmatics is not given the importance
that it deserves and that the lawgiver accepts some solutions late in relation to the
general development of ideas, institutes, and alternatives to existing criminal law
institutes. If the indiscriminate application of the solutions accepted in the relevant
documents also infrequently constitutes the staple and the basis of changes in the
national legislation, then the proven legal dogmatic solutions accepted in the com-
parative criminal law theory and legislation should and must have a significantly
stronger influence on the legislator. This is an outstanding example of how dogma-
tists can launch certain initiatives in a timely manner and in harmony with interna-
tionally accepted solutions, yet, for political reasons, the legislator fails to recognize
them timely and therefore noticeably delays the standardization and applicability of
the norms accepted so late. It is not surprising then that there is a gap between the
standards in the observed field and the national judicial practice. However, a dec-
ade and a half later, it found its place in the system of criminal law provisions as a
punishment within the criminal law system.

Upon the introduction of community service, European legislations and
their positive experiences served as a useful landmark and a model in the con-
text of a classic comparative law model, since community service proved to be the
most successful of all alternative criminal sanctions.

Community service has been introduced in a large number of European
criminal legislations, including those of Germany, England, Wales, France, Ire-
land, Italy, Switzerland, Spain and Portugal (Stojanovi¢, 2019, pp. 235-236).

It was first prescribed in England and Wales in 1972 within the Criminal
Justice Act, then in Northern Ireland, Scotland and the Republic of Ireland, and
in the 1990s in other European legislations as well. It was accepted in the legisla-
tions of the so-called Old Commonwealth -Australia, New Zealand, South Africa
and Canada (Mrvi¢ Petrovic, 2018, p. 152).
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The name of this penalty differs in various criminal legislations. In the CC
of Denmark (Langsted, Garde & Greve, 1998, p. 99) and CC of the Netherlands
(Rayer &Wadsworth, 1997, p. 52) e.g. it is called “social community service”, Span-
ish CC (Valle Muniz, Morales Garcia & Fernandes Palma, 1997, p. 124) and the CC
of Portugal (Codigo penal, 1997) refer to it as “service for the societal benefit” (tra-
bajos en beneficio de la commidad, i.e. trabalho a favor da comunidade). CC of the
Russian Federation (Cxyparos & JleGenes, 1996, p. 102) refers to it as “obligatory
work/labor” (o6s3arenbhble paborsi), French CC (Nouveau Code pénal, 1993, p.
23) as “work in the general interest” (travail d’intérét general) and the CC of Cro-
atia' - “work for the public benefit”. Criminal Code of Montenegro® calls this pen-
alty “work for the general interest”. CC of the Russian Federation also stipulated
the penalty of the “correctional work” (mcnpaBurenshble paborer) (CkyparoB &
Jle6enes, p. 102), though it is in its essence significantly different compared to the
community service penalty, hence not suitable for comparative legal approach.

The solution offered by the national legislator in the Criminal Code (CC)
of 2006 differed conceptually from almost all other European legislations as
they did not envisage the community service as a punishment. Thus, Serbia was
among the pioneers in terms of giving the community service the character of
punishment and a principal one at that. In numerous other European legislations,
community service is either just a possibility in the process of executing the sanc-
tion of deprivation of liberty or its legal nature is not explicitly defined. The fact
is that the legislation of Switzerland, which followed the Serbian national legis-
lation in providing for community service as the main punishment, showed that
this did not contribute to its more frequent use in practice. On the contrary, the
experience of Switzerland indicated that the alternative criminal sanction was
used more often during the period when it was envisaged only as a possibility
(Stojanovi¢, 2015, p. 18, fn. 41).

In the process of its transformation, since the adoption and entry into force
of the 2006 CC (Criminal Code-CC) the criminal legislation of Serbia has comple-
mented its system of criminal sanctions by introducing new types of punishment
or, more precisely, alternative sanctions: the community service and the revoca-
tion of a driver’s licence. The starting point upon their introduction was the idea to
reduce the punishment of deprivation of liberty to the optimal minimum and fun-
damentally promote its alternatives, the positive effects of which are directly pro-
portional to the negative effects of imprisonment, that is, deprivation of liberty.

' Narodne novine [Official Gazette of the Republic of Croatia], Nos. 125/2011, 144/2012,
56/2015, 61/2015, 101/2017, 118/2018, 126/2019, 84/2021, 114/2022 and 114/2023Available at:
www.zakon.hr (29. 9. 2022)

> Available at: www.gov.me/dokumenta/c4dcee51-ee88-430f-a8db-de91{38eadc4 (2. 2. 2024)
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Although the process of changes and development of the criminal legisla-
tion began with the adoption of the 2006 CC, predominantly characterized by an
emphasized dynamic’, as well as punitive populism and the tightening of repres-
sion (Bodrozi¢, 2022, pp. 392-393), the sanction of community service is consid-
ered in this paper as a counterweight to these negatively characterized criminal
policy tendencies and is designated as the pillar of views on the need to promote
more active participation of a broader social community in the criminal justice
system, to avoid harmful aspects of the sanction of deprivation of liberty, and
increase the potential of processes of reintegration of the convicted persons into
society, as well as to reduce stigmatization, on the one hand, and the costs of the
penal system, on the other.

Its limitations are observed in the broader context of the lack of an appro-
priate level of cooperation between the subjects within the judicial system, as well
as the resistance of judges towards extra-institutional sanctions, as a direct con-
sequence of the system’s rigidity, reluctance to adapt, and conforming to the pop-
ulist and punitive rhetoric of the wider public discourse.

3. Advantages and Disadvantages of the Community Service

A lot has already been written about the numerous positive effects of apply-
ing the community service in the myriad of theoretical papers dealing with this
alternative criminal sanction. In this context, the moral and educational aspects
of this sanction are especially emphasized. Such service does not have a retribu-
tive character and it is not meant to be some evil by which the society ‘revenges’
against one who violated its norms of conduct. On the contrary, its nature should
be that of honourable compensation by the offender to the society for the viola-
tion of the protected object. The work itself should thus have a corrective effect
on perpetrators and, in a manner, lead to their rehabilitation. In order to achieve
this, the Code stipulates that the work must be done in the public interest, i.e.,
it has to be beneficial for the society as a whole, and not only for a company, an
enterprise or an individual; that it must not be humiliating for the perpetrator,
and that it is not performed for profit.

On the other hand, bearing in mind that this sanction is mainly used as a
substitute for short-term prison sentences, its application means avoiding all the
adverse consequences that the prison sentences entail, such as separation from
home and family, disruption of family relations, absence from work, frequently a

’  The statute was amended seven times from the time it was adopted to the moment of writing

this paper.
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loss of job, negative reaction of the environment, bad influence of the prison envi-
ronment, and the frequently noted impossibility of resocialization (Atanackovic,
1988, p. 94; Lazarevic¢, 1974, p. 44). This avoidance of imprisonment, as the main
goal of the application of this punishment, is possible in situations where the
severity of crime requires that the perpetrator has to be punished, but the charac-
teristics of the perpetrator’s personality are such that it can be justifiably believed
that the purpose of punishment will be achieved even without his imprisonment.

There are almost no disagreements in the works of theoreticians who have
focused on this punishment regarding the mentioned positive aspects and advan-
tages that this punishment entails in relation to the prison sentence. However, the
manner in which this penalty is defined in our CC leaves some dilemmas and some
open questions, the resolution of which could eliminate some shortcomings in the
application of this penalty and ensure its wider and more consistent application.

First of all, the question arises as to whether imposing community service
as a punishment is the best solution. It has actually been devised as a substitute
for punishment, so it seems that its treatment as a separate criminal law measure
would be theoretically more justified. Yet it is not a purely theoretical issue, as it
has certain practical implications that are manifested in the application of some
general institutes of criminal law, such as determining a sanction for joinder of
offences (Dordevi¢, 2019, p. 213) or determining a sanction to a convicted person
(Pordevi¢, 2008, p. 166) statute of limitations, etc. The assumption remains that,
by giving it the rank of a principal punishment, the legislator wants to strengthen
its position in the system of criminal sanctions (Stojanovi¢, 2020, p. 319).

It is especially illogical that the CC stipulates (Article 44 CC) that the pun-
ishment of community service can be imposed both as the main and the second-
ary punishment. If something is theoretically conceived and introduced into the
criminal legislation with the idea of replacing the punishment in certain cases,
there is no justification for imposing such a punishment as secondary to the pun-
ishment it is supposed to substitute (Stojanovi¢, 2019, p. 260). This possibility did
not exist at the time of adoption of the CC from 2005, but was introduced by its
amendments from September 2009. Fortunately, to the best of our knowledge, it
has almost never been used in practice. Therefore, the idea of removing this pro-
vision from the CC seems completely justified (Pavicevi¢, 2022, p. 70).

The penalty of community service is not prescribed in the CC for any spe-
cific criminal offence. This is logical if we treat this sanction only as a substitute
for punishment, but if we consider it as a separate punishment, then the solution
could be different. There is no reason why this punishment could not be stipu-
lated for certain less serious crimes, alternatively with a prison sentence, and even
a fine (e.g. for an insult). We have such an example in our misdemeanour law,
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where there is also a punishment of community service, which is prescribed as
an alternative to a prison sentence or a fine for certain offences under the Law on
Public Order and Peace (Pordevi¢, 2021, p. 109).

Given that it has not been prescribed for any specific crime, the penalty of
community service is always determined and pronounced within the limits of its
general minimum and maximum. This is neither logical nor justified if one takes
into account that this sentence can be imposed for different criminal offences of
very different severity, which only have in common that they are punishable by
imprisonment of up to three years or a fine. This practically means that the com-
munity service is determined and pronounced in the same range both when it
comes to a criminal offence punishable by imprisonment of up to six months and
the one punishable by imprisonment of up to three years. If there had been no
desire to determine special minimums and maximums of this punishment for
individual criminal offences, this inconsistency could have been avoided by link-
ing the penal frameworks of this punishment for individual criminal offences to
the framework of the prescribed prison sentence, something similar to regulating
the sanction of fine. In this way, the only thing left for the court to do when deter-
mining the community service sentence, bearing in mind the purpose of punish-
ment, is to “have regard to the type of committed criminal offence, personality of
the perpetrator, and his readiness to perform community service”, acting within
the framework of the general minimum and maximum of this sentence, regard-
less of the criminal offence in question. It is especially striking that the Code
mentions only the type of crime committed as a criterion for sentencing, and not
its severity, which is utterly unacceptable, because it is not in accordance with the
basic principle that the punishment should be proportionate to the severity of
the crime. Considering that it is difficult to find any justification for this kind of
wording, we can only believe that it is merely an editorial error.

It seems that some of these objections could have been forestalled if the leg-
islator had opted for a system according to which a determined sanction and not
a prescribed sentence appears as a condition for the imposition of such a sen-
tence, as in the case of a suspended sentence or house arrest. The advantages of
such a system would be multiple. First of all, the possibility for imposing com-
munity service would be linked to a specific committed offence and the punish-
ment envisaged for it, and not the abstractly prescribed punishment for that act.
This would allow for the punishment to be imposed for serious crime as well if in
a specific case it constitutes a less serious crime, and it would not be possible if it
was a less serious crime which appeared in a more serious form. The current pro-
visions do not allow the imposition of community service for a criminal offence
punishable by a penalty of imprisonment in excess of three years, regardless of
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whether the offence in the specific case was a less serious manifestation, or even
where there are grounds for mitigating the sentence (e.g. voluntary abandonment,
attempt, commission of crime under the influence of compulsive force or threat
or in the extreme necessity, etc.).

Still, even in the case of such a decision, an upper limit should be set accord-
ing to the envisaged punishment, and the offences listed for which this sentence
cannot be pronounced, regardless of the sentence determined in the given case,
as is the case with suspended sentence.

The advantage of tying the possibility of imposing community service to the
determinate rather than stipulated sentence lies, among other things, in the fact the
determinate sentence in a specific case already contains an assessment of the perpe-
trator’s personality to which it must be adapted, which is not the case with the pre-
scribed sentence. The assessment of the perpetrator’s personality should be one of
the key factors in imposing this sanction, which has been designed as highly suit-
able for certain categories of perpetrators (first-time offenders, negligent perpetra-
tors, accidental culprits, traffic offenders, etc.) (Mrvi¢ Petrovi¢, 2018, p. 155).

Additionally, such a solution would mean that the perpetrator of a crimi-
nal offence, who is to be sentenced to community service and who is to declare
beforehand whether he consents to such a punishment or not, actually has some-
thing concrete to declare, that is, he knows what this penalty substitutes, which is
not the case with the current provision, because the perpetrator must plead with-
out knowing what is being replaced (what he will be sentenced to if he does not
accept the replacement) or what exactly is to be the substitute (what kind of ser-
vice and for how long). It practically reduces his blank consent - given without
awareness of what kind of alternative is offered to him and how favourable it may
be for him - to a mere technicality, as the perpetrator gives his consent under the
assumption that any kind of work is a more favourable option for him than any
prison sentence. Nevertheless, the CC defines such consent as a necessary con-
dition in order to reject the objection that this punishment represents a form of
forced labour, which is inadmissible from the point of view of respect for human
rights and also contrary to the national Constitution (Article 26, paragraph 3
of the Constitution of the Republic of Serbia), as well as international conven-
tions (European Convention on the Protection of Fundamental Human Rights
and Freedoms of November 4, 1950 and International Convention of the Prohibi-
tion of Forced Labour No. 105, of June 25, 1957).

In relation to the necessary consent of the perpetrator to be sentenced to com-
munity service there is no provision in the regulations or a single view in practice
regarding the point of time at which the perpetrator is to give his consent to this
penalty, which implies that it can be done throughout the trial but it is obviously
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the most logical to occur following the completion of evidentiary proceedings and
before the conclusion of the trial (Tesovi¢, 2020, p. 23) at the latest during deliv-
ering the closing argument (Vukovi¢, 2021, p. 462). The consent to this sanction
does not in itself imply admission of having committed a criminal offence, which
is supported by judicial practice’ and this was also the position taken by the Court
of Appeal in response of the judges of the Criminal Division of this court to the
question of the lower-instance courts at its session held on October 30, 2014.” Yet in
practice, this penalty, as a rule, occurs in cases where the perpetrator confesses the
commission of a criminal offence (Te$ovic, 2022, p. 255).

The community service is intended as an alternative to a prison sentence.
However, the wording of Article 53 of the CC which stipulates this punishment
allows for its implementation as a substitute for a fine. This is possible in two cases:
if it replaces the fine for the committed criminal offence of insult (the only offence
in the CC which is punishable by a fine) or if the convicted person fails to pay the
fine to which he was sentenced following conviction for a criminal offence within
the set period. It then indirectly appears as a substitute for imprisonment for unpaid
fines that would otherwise be an alternative if there was no punishment of commu-
nity service (Kiurski, 2010, p. 85). This, of course, by no means implies that the
unpaid fine must be replaced by community service, but it is only a possibility, in
addition to imprisonment, which is decided by the court. The judicial practice also
speaks to this effect.® Even in such a case, it is logical that the consent of the con-
victed person is necessary for the imposition of the sentence of community service,
although this is not explicitly stated in the Criminal Code.

In connection with the replacement of an unpaid fine with the commu-
nity service sentence, the question arises in practice as to whether an unpaid fine
imposed for a criminal offence that does not meet the condition required for the
imposition of community service (punishable by a stricter punishment than the
one of three years imprisonment) can be replaced by this penalty. The point of
view that is unanimously accepted both in theory (TeSovi¢, 2022, p. 255) and
in practice’ is that it is not possible because the opposite interpretation would

*  The decision of the Higher Court in Ni§, KZ br. 651/16 of 17/01/2017 and the decision of the
Basic Court in Ni§ K 49/16 of 06/09/2016) — Bilten Viseg suda u Nisu [Bulletin of the Higher Court
in Ni$], No. 34/2017, Intermex, Belgrade, Available at: www.propisionline.com (29. 9. 2022).

5

Bilten Apelacionog suda u Beogradu [Bulletin of the Appelate Court in Belgrade], No. 8/2016,
Intermex, Belgrade, Available at: www.propisionline.com (29. 9. 2022).

® The decision of the Basic Court in G. Milanovac Kv 38/18 of 30/03/2018 and the decision of
the Higher Court in Caak K% 30/18 of 19/04/2018), Intermex, Belgrade, Available at: www.prop-
isionline.com (29. 9. 2022).

7 The decision of the Basic Court in G. Milanovac, Kv. 60/16 of 15/4/2016 and the decision of
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actually expand the field of application of the community service to offences for
which this punishment it is not stipulated by law.

The CC also provides that this punishment can be replaced by a prison sen-
tence in the event that the convicted offender fails to perform part or all hours of
community service to which he/she was sentenced. The substitution is then car-
ried out by replacing every eight hours of work with one day of imprisonment.
This proportion is indirectly present in the replacement of an unpaid fine that
can be replaced by a prison sentence (1,000 dinars = one day of imprisonment) or
a sentence of community service (1,000 dinars = eight hours of work). It is easy
to calculate that the longest sentence of community service (360 hours) in case
of non-fulfilment of the obligation can be replaced with a maximum of 45 days
of imprisonment. On the basis of this it can be concluded that the application of
community service sentence as an alternative to a prison sentence makes sense
only when it comes to a very light form of criminal offence for which a prison sen-
tence of up to one and a half month would otherwise be imposed, and the court
considers that there is no place for imposing a conditional sentence.

On the other hand, if the person sentenced to community service does good
work and fulfils all of his obligations, the court may, at the proposal of the Commis-
sioner, reduce his punishment by a quarter. Without questioning the justification of
such a provision which is aimed at motivating the convict to perform good quality
work, one may raise the question as to why the legislator did not opt for a reduction
by a third by analogy with the institute of parole. The reduction cannot be applied
if the community service represents an alternative for an unpaid fine, even if the
convicted person fulfils all his obligations arising from the conviction, because the
community service here is only a substitute resulting from the convict’s failure to
fulfill the obligations from the original sentence (Corovi¢, 2015, p. 126).

All of the drawbacks that appear when it comes to community service as
provided for in the national CC have been noticed by theoreticians and those
who deal with the implementation of this sanction in practice almost immedi-
ately after its introduction into our criminal legislation in 2005. A lot has been
written and discussed about it, many articles and books have been written, count-
less discussions and consultations have been organized. That is why it is some-
what surprising that in the past sixteen years, during which the CC was amended
seven times, the legislators failed to heed the repeated objections and proposals
de lege ferenda as regards this sanction and did not find it necessary to effect cer-
tain changes that would have make this sanction better and more applicable in
practice.

the Higher Court in Cacak, Kz. 64/16 of 19/7/2016, Intermex, Belgrade, Available at: www.prop-
isionline.com (29. 9. 2022).
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4. Community Service Sentence in Judicial Practice

4.1. Table 1: The total number of convicted persons sentenced
to community service in the 2007-2020 period®

2007
48

2008
35

2009
51

2010
71

2011
357

2012
365

2013
348

2014
371

2015
353

2016
329

2017
348

2018
275

2019
209

2020
123

Year

Service

Table 1 shows the tendency in the number of persons legally sentenced to
community service since its introduction (in 2006 there were still no such sen-
tences which is logical considering that the Code implementation started on Jan-
uary 1, 2006, and this pertains to legally convicted persons) until 2020 (the Sta-
tistical Office has not yet published the data for 2021). After the first years of very
rare, almost sporadic application of this penalty, since 2011 we have noticed a
sudden increase in its application. This can be related with the adoption of the
statute on amending the Law on the Execution of Criminal Sanctions from 2009’
which made significant changes in the provisions on the execution of this crim-
inal sanction, which allowed for its simpler and more massive application. The
number remained at approximately the same level for a while, only to register a
significant decline in the number of convictions in 2018, amounting to only 123
convictions in 2020, which is only one third of the number of convictions in the
2007-2011 period.

The reasons for this trend can be varied, and probably multiple, but the fol-
lowing table may indicate one of them.

4.2. Table 2: The total number of persons legally sentenced to community
service and house arrest in the 2015-2020 period"

Year 2015 2016 2017 2018 2019 2020
Community service 353 329 348 275 209 123
House arrest 1134 1858 2012 2205 2092 2113

Table 2 offers a parallel representation of the number of persons legally sen-
tenced to community service and the sentence which is executed in the premises
where the convicted person resides (the so-called house arrest) in the 2015-2020
period. The data unequivocally show that with the increase in the application of
this variant of the prison sentence, the application of community service decreased.

% Bulletin of the Statistical Office of the RS, Available at: www.stat.gov.rs (12. 6. 2022).
°  Official Gazette of the RS, No. 72/2009.
' Bulletin of the Statistical Office of the RS, Available at: www.stat.gov.rs (12. 6. 2022).

596


http://www.stat.gov.rs
http://www.stat.gov.rs

D. M. Dordevié, Ivana P. Bodrozi¢ - THE COMMUNITY SENTENCE IN THE CONTEXT OF...

Due to the short time interval in which this phenomenon is observed, it is diffi-
cult to draw conclusions with certainty, but certainly there are indications that the
courts more often decided on house arrest than of community service (naturally,
in cases where it is possible to impose both sanctions). If this is true, then this trend
cannot be positively evaluated because these are completely different sanctions,
intended for different perpetrators and subject to the fulfilment of different con-
ditions. After all, as already stated, the community service sentence was conceived
and introduced as a possible alternative for a prison sentence (and house arrest is
still only a variant of a prison sentence), so it is not logical that house arrest should
now somehow ‘replace’ the sentence of community service.

4.3. Table 3: The total number of persons legally sentenced to the community
service for certain criminal offences in the 2016-2020 period"

Criminal offence / Year 2016 2017 2018 2019 2020 Total
Light bodily injury 19 28 15 8 6 76
Endangering safety 11 10 8 7 5 41
Domestic violence 15 12 19 12 12 70
Failure to provide support/ alimony 12 14 8 34
Theft 128 130 93 76 37 464
Tax avoidance 7 5 12
Petty theft, embezzlement, etc. 6 6 12
Unauthorized use of vehicle 5 8 13
Concealing 10 10
Illegal drug manufacture 5 7 12
Possession of illegal drugs 35 44 44 34 26 183
Forest theft 7 10 20 12 49
Endangering public traffic 12 14 5 8 5 44
Vigilantism 18 20 9 47

Table 3 shows which criminal offences were most frequently punished by
community service in the 2016-2022 period. By far the largest number of convic-
tions was related to the criminal offence of theft which is to be expected considering
the incidence of this criminal offence. In terms of the number of convictions, theft
is followed by the criminal offences of unauthorized possession of narcotic drugs,
followed by minor bodily injury and domestic violence. However, in order to get a
more precise impression of the crimes for which this penalty was imposed in rela-
tion to the crimes for which it could have been imposed, or more precisely, to what
extent this possibility was used for certain crimes, we would need information on
the number of persons convicted of certain criminal offences which are punishable

""" Bulletin of the Statistical Office of the RS, Available at: www.stat.gov.rs (12. 6. 2022).
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by up to three years of imprisonment, which cannot be seen from the statistical data
of the Statistical Office of the Republic of Serbia. Namely, these statistical data are
based on the number of persons convicted of certain criminal acts, but not specific
forms of those criminal acts, and there are many acts in which this punishment is
envisaged only for some forms of the offence. In addition to this, even on the basis
of the available data it can be concluded that the number of community service sen-
tences is relatively small, so that with such small numbers even the differences that
appear in certain criminal offences would not be sufficiently illustrative. The fact
that the community service sentence is not most often pronounced for the lightest
and most common criminal offences can be explained by the fact that a suspended
sentence was most frequently imposed for these crimes as a criminal sanction that
is more lenient than community service.

Regardless of the significant fluctuations in the application of commu-
nity service, the previous tables indicate that the application of this penalty, even
in the years when it was most often pronounced, is very low and barely reaches
about 1% of the total number of legally convicted adults during one year. It cer-
tainly cannot be assessed as satisfactory considering the high expectations that
existed when the penalty was introduced. What contributed to this, in addition to
numerous technical and organizational issues, were certain imprecise and inade-
quate legal solutions, at least some of which pointed out in this paper.

5. Conclusion

As the percentage of imprisonment sentences in European countries ranges
between 10% and 20%, according to the latest research, the Republic of Serbia has
been classified in the group of states with an exceptionally high rate of incarcer-
ation because in 2019 the prison population amounted to 10,540 persons, which
- observed from the aspect of incarceration rate was 159.9% — whereas the Euro-
pean average was 103.2% (Stojanovi¢, 2019, p. 234; Kolakovi¢-Bojovi¢, Batricevi¢
& Mati¢-Boskovi¢, 2022, p. 16). In the context of the topic of this paper, the above
can be seen as a limitation of the community service sanction, since these are the
data on incarceration of persons as many as 13 years since this sanction has been
introduced.

In the annual report mentioned at the beginning of the paper, the Council
of Europe Committee for the Prevention of Torture (CPT) dated April 22,2022, a
press release in connection with the Annual Report for 2021, points out the over-
crowding of prisons and calls for limitation of the number of prisoners and wider
application of extra-institutional sanctions.
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Allan Mitchel, the chairman of the CPT, reminds that “governments should
ensure that convicts have enough space for a dignified life in prison, as well as
that extra-institutional sanctions are adequately applied in order to ensure ade-
quate/proper protection of society by the criminal justice system.”

It reiterates that prison overcrowding is a consequence of the tightening of
repression on the legislative level, the lack of recognition of the importance and a
small proportion of extra-institutional sanctions.

We believe that this kind of reports represents a very important and useful
landmark in assessing the extent of the application of the sanction of work in the
public interest at the European and the national level.

Within the framework of repressive tendencies that characterize the pro-
cess of dynamic changes in the national criminal law, public service has been a
pillar of view on the need for promoting more active participation of the wider
social community in the criminal justice system, avoiding the harmful aspects of
the punishment of deprivation of liberty, increasing the potential of reintegration
process of convicted persons into society, as well as reducing stigmatization on
the one hand, and the costs of the penal system on the other.

However, the statistical data on the imposition of the penalty of work in the
public interest over a whole decade of its application amounting to 1% of the total
number of imposed criminal sanctions show that it was not used as a mechanism
to reduce the prison population and that its application in judicial practice can
be assessed as minor, negligible and certainly far from adequate to the basic idea.

It is indisputable that the opportunities identified in the paper as advan-
tages of this type of punishment remained without adequate application at the
level of applicability of the norm, and that in the end it can be stated that a deep
gap exists between the expected positive implications of it and its effects of prac-
tice, improving the normative solutions in the direction of the given proposals de
lege ferenda, but also strengthening the need for more intensive application of this
type of punishment within the judicial chain.
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