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The Credibility Effect: Defamation Law
and Audiences

Yonathan A. Arbel

ABSTRACT

What should be the legal response to false statements? In the context of defamation law,

courts try to set a standard that balances the interests of speakers and their potential targets.

This article empirically demonstrates an unappreciated effect of such decisions on third par-

ties: a credibility effect. Using a series of lab experiments, I find that defamation law makes

individuals more trusting of reports from various media. This credibility effect is desirable when

the report is true but can lead to unintended consequences in the case of misinformation. In

particular, the credibility effect is shown to cast a stigma on innocent targets who choose not

to file lawsuits. The existence of the credibility effect calls for different balances than are cur-

rently employed in defamation law; challenges the vindication justification; and, more broadly,

illustrates the limits of policies intended to fight misinformation.

1. INTRODUCTION

How should society regulate false speech? The answer to this question

implicates a complex set of judgments of fact and value. In the context

of defamation law, courts have approached this question by balancing

the interests of two competing parties: speakers and the targets of their

speech. Courts seek to set a legal standard that will offer sufficient pro-

tection to targets of defamatory speech but will not unduly discourage

speakers from participating in public discourse in the marketplace of

ideas. What courts neglect to consider in this bilateral model is the possi-

bility that the legal rule affects third parties: audiences. This is a curious

omission given that audiences constitute a fundamental part of the mar-
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ketplace of ideas (Heymann 2011). This article finds empirical evidence,
consistent with the theoretical predictions in Hemel and Porat (2019) and

Arbel and Mungan (2019, 2023), that the law has a first-order effect on

audiences. In essence, defamation law produces a credibility effect, which

endows speakers and the press with greater public trust. The credibility

effect is perhaps desirable when a report is true but leads to perverse out-

comes when it is false. As a result, defamation law plays a much broader

and nuanced role in democracies than commonly assumed.

Defamation law is a branch of tort law that imposes liability on

speakers who publish false allegations that jeopardize a target's standing

in the community. Under common law, judges have significant discretion

in setting the legal standard by adjusting the level and burden of proof,
defining what counts as harmful speech, setting the scope of damages,
and recognizing defenses and privileges.1 In tailoring the legal standard,
the jurisprudence of the Supreme Court dictates the bilateral balancing

model, seeking to protect victims but not chill broad participation in pub-

lic debates.2

Recent work has sought to challenge the dominance of the bilateral

model. Hemel and Porat (2019), contemporaneously with Arbel and

Mungan (2019, 2023), develop theoretical models in which defamation

and public trust are linked. Audiences reason, in these models, that if

defamation law is effective, speakers will be less inclined to lie for fear of

legal sanctions, and so it is rational to place greater trust in their state-
ments. Conversely, weak defamation laws should induce mistrust, which

leads audiences to assign lower credence to publications and to rely in-

stead on alternative credibility cues.
If these theories are correct and defamation law carries a credibility

effect, then there are several important implications for the design of legal

policy. Policy makers interested in saving the sinking public trust in the
media could enlist defamation law to foster greater trust. Alternatively,
if policy makers seek to diminish the perceived credibility of problematic

sources, say tabloids or social media, deregulation could be helpful. More

1. Damage awards in defamation cases can be substantial and involve a great degree
of discretion, as illustrated by Lesher v. Doescher (2013 Tex. App. LEXIS 12655), in

which the court affirmed a $13.8 million award.

2. As the Supreme Court explains in Curtis Publishing v. Butts (388 U.S. 130, 153

[1975]), the law attempts to "strike a fair balance between the interests of the community

in free circulation of information and those of individuals in seeking recompense for harm

done by the circulation of defamatory falsehood."
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generally, the neglect of credibility effects means that modern standards

are likely improperly balanced (Arbel and Mungan 2023).

Why have courts failed to consider audiences in their rulings? There

are three main objections to the realism of the credibility effect. The first

is informational. Lay audiences are not likely to master the intricacies of

defamation law. The second relates to legal consciousness. Even if au-

diences are generally aware of defamation law, they might not sponta-

neously consider it when they read the news. These are real concerns,
but they are partially mitigated in practice. People frequently consume in-

formation through intermediaries-trusted journalists, pundits, or public

intellectuals-and these sources are often legally sophisticated. The cred-

ibility effect can filter through these intermediaries even if the public is

largely unaware of the legal standard.3

The third, and perhaps most challenging, objection is cognitive. The

credibility effect is cognitively demanding, because it requires audiences

to reason from the perceived incentives of the speaker. A variety of stud-

ies, however, show that individuals deviate from the prescriptions of

Bayesian decision theory; medical professionals' base rate of neglect in

interpreting test results is a prominent example (Casscells, Schoenberger,
and Graboys 1978). The inferential challenge from a speaker's incentives

is especially difficult given the fundamental attribution problem. Accord-

ing to various studies, individuals systematically ignore the effects of ex-

ternal, situational incentives of others and instead attribute others' ac-

tions to their internal dispositions or characters (Ross 1977).

Given the importance to policy of the credibility effect, empirical evi-

dence is needed. This article seeks to offer the first step in this direction.

Section 2 provides a brief legal background and a review of the existing,
limited evidence for this issue.

Section 3 presents the primary study, a randomized vignette trial of

the credibility effect with 200 participants. Respondents were presented

with realistic factual statements made in four media-TV news, a news-

paper, a blog, and a social media platform-and were asked to evaluate

the credibility of the statements. The treatment consisted of the defama-

tion law regime, with half of respondents assigned to an effective regime

(where it is easy to prove defamation and recover damages) and half as-

signed to an ineffective regime. The findings establish the existence of a

clear credibility effect: in lab settings the legal regime affects the level of

3. I am thankful to a referee for this insight.



420 / THE JOURNAL OF LEGAL STUDIES / VOLUME 52 (2) / JUNE 2023

trust that lay individuals place in information provided by the media.

Notwithstanding the concerns with cognitive limitations, assignment to

an effective defamation regime results in a considerable increase in the

perceived credibility of statements. Further bolstering this conclusion, a

qualitative analysis of responses suggests that the effect is mediated by a

source's higher perceived credibility, as predicted by theory.

Section 4 complements the analysis by considering the vindication ef-

fect. A standard justification of defamation law is that it creates a venue

for individuals to defend their reputations against malicious attacks. To

examine this justification in light of the credibility effect, a reverse vindi-

cation question was presented. Respondents were asked to evaluate the

credibility of a statement given that its target did not file a lawsuit. Con-

sistent with the existence of a credibility effect, the study finds that sub-

jects in the lab attached a strong stigma to individuals who did not sue.

They were more than three times more likely to attach a stigma under

an effective defamation regime than under a weak one (a 36-percentage-

point difference). The powerful stigma resulting from the credibility ef-

fect suggests the subtle nature of balancing in defamation law and an

inherent issue with vindication arguments.

The preceding experiments demonstrate the limits of the cognitive

objection to the credibility effect. The experiment described in Section

5 seeks to provide preliminary evidence for the informational objections

and challenges based on legal consciousness. In that experiment, UK and

US respondents (N = 200) were asked to rate the credibility of four news

reports. After making their assessments, they were asked to evaluate the

actionability of the stories, that is, the legal exposure of the publisher if

the stories were false. The design allows for inter- and intrasubject analy-

ses, testing for differences in perceptions of actionability between UK and

US respondents and the correlation between individuals' assessments of

actionability and credibility.

This article has two key findings. First is a surprising convergence in

assessments of actionability between respondents from the United States

and the United Kingdom. This was unexpected given that UK libel law

is considerably more stringent than US libel law. The article considers a

few explanations, most centrally that individuals have pervasive and deep

misperceptions of the legal standard. It is possible that US participants

have an exaggerated sense of defamation law's effectiveness, while UK

participants may understate its relevance. The second finding is a strong

positive association between judgments about actionability and credibil-
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ity spontaneously made by lay individuals. The strength of this finding

suggests the relevance of legal perceptions to credibility assessments-

subject to the inferential limitations of correlation analysis.

If judgments about credibility are linked to biased perceptions of ac-

tionability, individuals likely possess a biased view of the credibility of

stories they read in everyday life. The direction and magnitude of misper-

ceptions can amplify or diminish the credibility effect. These mispercep-

tions similarly affect the other stipulated behavioral effects common to

the traditional analysis, such as the chilling of speech and vindication ef-

fects. As a result, the study of legal consciousness emerges as an import-

ant avenue for future research.

Section 6 concludes by discussing limitations and policy implications.

The primary policy implication is the need for courts and scholars to de-

sign defamation law in light of its broader social effects. If lack of trust

is a concern, policy makers could enhance trust by making defamation

law stricter by, for example, increasing sanctions, limiting privileges, or

reducing the level of proof. At the same time, there are reasons to worry

about credibility effects leading to too much trust, as that might engender

systemic fragility that can be exploited by adversarial parties. Additional

reason for moderation is the stigma effect of defamation law. The exis-

tence of common misperceptions suggests that the highest policy payoffs

can come not from legal reform but from changes in public communica-

tions. Importantly, awareness campaigns do not run into the constitu-

tional and legal hurdles that legal reform invites.

Beyond defamation law, the existence of a credibility effect can inform

the study of other domains where the law regulates the veracity of public

disclosures, such as false advertising law, securities law, food and drug

labeling, Internet providers' liability (section 230 of the Communication

Decency Act), and stolen valor. Striking the right balance in defamation

law or any of these areas can be difficult. But it will be impossible to do

without accounting for the law's broader social effects.

2. BACKGROUND AND MOTIVATION

Defamation law regulates the dissemination of false statements that

threaten a target's standing in the community. Under defamation law, a

target of a public statement that is false and harmful to his or her good

name can sue for all resulting damages. While the doctrine is convoluted



422 / THE JOURNAL OF LEGAL STUDIES / VOLUME 52 (2) / JUNE 2023

and abstruse, it is held to be "virtually axiomatic" that the law's overar-

ching goal is the protection of the target's reputation (McNamara 2008,
p. 1).

Pushing against the protection of reputation is the concern that its

protection has undesirable effects on speakers. Lay individuals may be

reluctant to participate in public debate if defamation law is rigorously

enforced. Thus, courts have determined that the legal standard should

create a "breathing space" for speakers (Hustler Magazine Inc. v. Fal-

well, 485 U.S. 46, 56 [1988]). The concern with speakers encompasses

publishers, and economically oriented scholarship has emphasized how

defamation law affects investigative journalism and the media (Garoupa

1999a, 1999b; Bar-Gill and Hamdani 2003; Dalvi and Refalo 2008).

Responding to these competing concerns, the Supreme Court in Curtis

Publishing v. Butts (388 U.S. 130 [1967]) summarizes the court's role in

defamation cases in terms of a bilateral balancing model. The Court indi-

cates that defamation lawsuits that involve public issues require "accom-

modation" between the "competing considerations" of open discussion

of public matters and "society's pervasive and strong interest in prevent-

ing and redressing attacks upon reputation" (388 U.S. 147, 129).

Until recently, little attention was given to the role of audiences in def-

amation law. This omission is significant and curious. It is significant be-

cause defamatory speech is harmful only if it is believed by audiences, and

thus it seems critical to account for the direction and magnitude of any

change in audiences' perceptions of the target. And it is curious because

the marketplace of ideas, a key metaphor in First Amendment jurispru-

dence, is constituted mostly of audiences. Omitting audiences from the

analysis creates a deep gap in knowledge about the marketplace. Recent

work argues that accounting for audiences requires recognizing potential

credibility effects, where stringent defamation standards would increase

audiences' trust (Hemel and Porat 2019; Arbel and Mungan 2019). If

true, the credibility hypothesis has a broad range of welfare and policy

implications (see Arbel and Mungan 2023).

As noted, there are three primary challenges to the realism of the cred-

ibility effect: informational objections, objections based on legal con-

sciousness, and cognitive objections. Audiences may be ignorant of the

notoriously complex body of doctrine, may not be aware of the law in

everyday life, and even if informed and aware may be cognitively limited

in incorporating it into their judgments. There is arguably a difference
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between understanding that the law may sanction the speaker for false

statements and being able to adjust beliefs on this basis.

While the existence of the credibility effect of defamation law has not

been tested, some findings from empirical studies in adjacent contexts are

inconsistent with it. Several studies show that audiences do not alter their

assessments of credibility when they learn that an advisor is advocating a

self-serving position (for example, Cain and Banker 2020). While the ma-

jority of studies suggest otherwise, some studies find that low-credibility

sources prove as effective as higher-credibility sources in persuading au-

diences (Pornpitakpan 2004). Studies in the context of food labeling find

that consumers exhibit similar levels of trust in disease prevention claims

(which are regulated by the Food and Drug Administration [FDA]) and

structure claims (which are not regulated), which suggests that the FDA's

information regulation does not affect trust in statements (France and

Bone 2005).

Empirical work on defamation is limited. Cohen et al. (1988) find in

a set of experiments that individuals discount biased defamatory pub-

lications but believe that other people will be influenced by them (the

third-person effect). Work in communication theory finds that the level of

directness in sentences affects the perception of the defamatory nature of

statements (Lee 2012).

Given the absence of data and the conflicting theories, it becomes im-

portant to test the validity of the credibility hypothesis. Do lay folks con-

sider the legal regime when making credibility judgments?

3. RANDOMIZED CONTROLLED TRIAL OF THE CREDIBILITY EFFECT

3.1. Research Design and Methodology

To examine the effect of defamation law on lay individuals' reasoning,
200 participants were recruited through Positly, an online platform built

around Amazon's Mechanical Turk (MTurk). Positly's advantage is that

it offers a number of measures of quality control to ensure that respon-

dents are attentive, fit the recruiting criteria, have good standing on the

platform, and are indeed unique individuals. The choice of MTurk as a

recruiting tool is well analyzed, and-given its quality controls-it is be-

coming a standard recruiting tool in many areas of research.

The demographics of the sample, relative to the general US popula-

tion (in parentheses), are 44 percent (50.8 percent) female, median age 35
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(38), 77.5 percent (60.4 percent) white, median household income in the

$40,000-$59,000 range ($57,652), and 71 percent (30.9 percent) with a

college degree or higher level of education. The sample skews white and

is significantly more educated than average. There are no theoretical pre-

dictions as to the effect of race. Education levels may be associated with a

greater propensity to engage in higher-level abstraction and calculations.
This could lead to the sample overweighting the relevance of defamation

law relative to the general population. Still, post hoc analysis does not

identify any significant (economically or statistically) correlations.
The treatment consisted of assigning respondents to different defama-

tion law regimes. The challenge was to make the governing law clear to

respondents, and this could not be done without both informing them

about the relevant law and priming them to its existence. The inferential

limitations imposed by this structure are discussed below, but the pri-

mary goal of this study should be understood as testing the existence of

the credibility effect in light of contradictory predictions instead of offer-

ing a precise measurement of its magnitude.4

Respondents were given a short explanation about the governing law
in the imaginary state where the events take place (reproduced in Section

OA1 of the Online Appendix). In the group assigned to the effective def-

amation law regime, respondents were told that people who make false

accusations, and only them, are likely to be sued and made to pay sub-

stantial damages to their victims. In the group assigned to the ineffective

law regime, a similar statement was made in the negative, that is, people

who make false allegations are unlikely to be sued and, if so, unlikely to

pay substantial damages. This treatment sets a large difference in legal

regime between the groups, which was considered suitable to detect the

existence of an effect.
The standard bilateral model employed by the court neglects audi-

ences and thus implicitly assumes that defamation law does not have im-

portant third-party effects. On this account, one would expect there to be

little effect of the group assignment on assessments of credibility. This is

particularly relevant if individuals are incapable-for a variety of cogni-

tive limitations-to factor in the speakers' incentives and update on that

basis. A competing hypothesis, provided by the theoretical work noted

4. The interest in assuring internal validity is another reason the design does not in-
clude an untreated group. Note, however, that inclusion of such a group would not allow
me to cleanly compare control and treatment, as the treatment involves more than just a

change in the legal regime.
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above, is that the level of defamation law should have a positive effect

on judgments about credibility. Thus, the main hypothesis tested here is

whether defamation law creates a credibility effect.

After being presented with their assignments, participants were asked

a series of attention check questions (93 percent of participants passed,
and those who did not were screened out). Participants were then pre-

sented with four scenarios, each on a new page so that they could not

scroll back.

The scenarios were made realistic to alleviate external validity con-

cerns. Two scenarios involved an allegation by a man against a woman,
the third was a man against a man, and the fourth was a firm against a

woman. The names were fictitious, and most of the images were com-

puter generated and not of real individuals. Each scenario used a different

information medium, and each involved allegations sufficiently serious to

make defamation law potentially relevant.

3.1.1. Newspaper Article. Although on the decline, traditional news

reporting is still a major source of information. Given the centrality of

newspapers in reporting the news, it is not a coincidence that they stand

at the center of many defamation law cases.5 Thus, the first task presented

respondents with a scenario involving a scan of a (researcher-designed)

news article (see Figure 1), which details the financial problems of a local

firm. The story mentions, without supporting evidence, that some finan-

cial problems are due to embezzlement by the company's accountant, Ms.

Miranda Dewey.

After an attention check, respondents were presented with a credibil-

ity rating question, which asked them to rate on a sliding scale of 0 to

100 the probability that Miranda Dewey embezzled money. Respondents

were also asked to explain, using free text, what led them to this decision.

They were then asked how likely Dewey would be to win a lawsuit if the

allegation is false.

3.1.2. Social Media Post. Individuals consume a great deal of informa-

tion through social media. While there is sometimes personal familiarity

with the individuals involved in a post, it is not uncommon to encounter

posts by unfamiliar individuals. This raises several novel challenges, given

the low barriers to entry for the reporting of facts on these platforms.

Accordingly, the next scenario involved a post on one social media plat-

5. Of the 45 Supreme Court defamation cases, 22 involved newspapers, magazines, or

newsletters; this is the largest subject category.



426 / THE JOURNAL OF LEGAL STUDIES / VOLUME 52 (2) / JUNE 2023

Figure 1. Newspaper article

Patricia Sutton
Yet:mray at 4:45pm-

Just quit my work after six months. This is the worst employer I've ever had. They
are just terrible

bLike ~Share

View more 10 Comments

Q FRI Photography Patricia. be honest. We had to let you go after
we discovered that you stole money from the register. You were
always late and never honest.

Like Reply 10

* Patricia Sutton That's not true!

Lke Reply lh

Figure 2. Social media post

form: Facebook (see Figure 2). The scenario detailed an exchange of al-

legations between an ex-employee and her former place of employment.

While both parties make allegations in this scenario, the focus in the anal-

ysis is on the employer's claims. The reason is that the employee may

be perceived to be judgment proof, which would render defamation law

irrelevant.

Respondents were asked to rate, on a 0-100 scale, the likelihood that

Patricia Sutton stole from her employer. Again, the opportunity to ex-
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Figure 3. Television news report

plain was given, alongside a rating of how likely she would be to win a

lawsuit if the allegation is false.

3.1.3. Television News. Television reporting is a markedly different in-

dustry from print news, and it raises some special considerations. Televi-

sion news involves a dynamic visual experience that is lacking in the con-

sumption of print media. The next scenario involved an artificial image

designed to appear to be taken from a TV news report (see Figure 3). The

scenario is meant to evoke general perceptions of TV reporting but uses

a neutral name for the station (NP Local News) to avoid the polarizing

valence attached to channels such as Fox News or MSNBC.

Subjects were told that they were watching a local news station when

they came to this segment. They were told that Paul Stevens is a local

businessman and that Jim Lane-the defamed-is a local contractor. The

setup is meant to elicit some doubt about ulterior motives that might lead

the speaker to lie. As before, a 0-100 scale was used to assess the credi-

bility of the report.

3.1.4. Blog Post. Individual media channels, such as blogs, straddle the

line between social media and news channels. There is a great degree of

heterogeneity among blogs, so one cannot hope to make effective gen-

eralizations, but the domain appears sufficiently interesting to merit an

investigation. Thus, the final scenario involved a blog post accusing Linda

Johnson of attempting to collect compromising information about the lo-

cal mayor to get leverage over him in an implied blackmail scenario (see

Figure 4). The same credibility assessment was repeated.
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* Brado e roeyt 2.4 .e a uscm.rer

More New Port Revelations

Just when it seemed like New-Port pot tics couldn't becorne any dirtier, my investigations
uncovered new and very worrisome details about our local School Board Official, Robert
Troy. It turns out that his personal assistant, Linda Johnson, assisted him with some shady
dealings. Linda planned to hire a PI to spy on the Mayor. Even worse, Linda planned to get
the mayor in some compromising positions, so she could get leverage on him.

Linda is a highly manipulative, corrupt individual. I know her because she was my neighbor
for six long years, and she was nothing but trouble, We got into a lot of arguments and I got
to see what kind of person she is first hand.

Read More

f W in 0

Figure 4. Blog post

3.2. Findings

Figure 5 shows, for each scenario, the mean credibility assessment in the

effective and the ineffective defamation law regimes. Comparison of the

means shows that, in each scenario, the mean credibility assessment of

the report is considerably higher in the effective defamation regime, with

an increase of between 14 percent and 26 percent. The differences be-

tween the groups are all statistically and practically significant.6

On average the mean credibility assessment was 54.6 in the ineffective-

law treatment and 65 in the effective-law treatment, for a difference of

10.4 percentage points (an increase of 19 percent). On the scales used, 50
denotes a judgment that the allegation is equally likely to be true or false,
whereas 75 denotes that it is probably true, which makes the difference

in means large and practically significant. The effect is also statistically

significant.7 However, the size of the effect should be interpreted in the

context of a stark change in legal regimes.

Using controls for a variety of demographic factors, Table OA1 in the

Online Appendix reports the effects of defamation law on assessments

6. The difference between the groups for the newspaper article is t(184) = 3.42, p <
.01; the difference for the social media post is t(184) = 2.27, p < .05; the difference for

the TV news report is t(184) = 4.75, p < .01; and the difference for the blog post is t(184)

= 2.95, p < .01. Including inattentive respondents as a robustness check has little effect

on these results. In Figure 5 the means become 72.7 (-.8), 63.7 (1) for the newspaper ar-

ticle; 58.9 (-.3), 51.6 (-.4) for the social media post; 64.9 (-1.2), 52.3 (-.2) for the TV
news report; and 60.8 (-.3), 51.9 (.7) for the blog post.

7. The difference is t(742) - -6.3, p < .001.
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Newspaper Article 17.3

Social Media Post -. 13.8

Television News Report - 25.9

Blog Post 119.3

0 10.0 20.0 30.0 40.0 50.0 60.0 70.0 80.0

0 Effective UIneffective

Figure 5. Mean credibility differences by defamation law regime

of credibility across all conditions. Because education can be a source of

potential bias, the analysis controls for respondents' education and the

interaction of education and treatment group alongside other relevant de-

mographic factors such as age, race, gender, and income. None of the

covariates have a statistically significant effect. Even after including these

controls, the effect of defamation law on credibility remains large and

highly statistically significant.

3.3. Qualitative Analysis

I learned about the respondents' mental models by asking them to ex-

plain their assessments of credibility using free text. Overall, across the

scenarios, the general impression is of a bifurcated inferential role for def-

amation law. In the effective-law group, respondents rely on defamation

law as a credibility cue, using it to ground their decision whether to be-

lieve the communication. In the ineffective-law group, however, respon-

dents rely more heavily on alternative credibility cues, and defamation

law is mentioned more in passing.

To illustrate, in the context of the newspaper article, members of the

effective-law group make the following assertions (the corresponding

credibility assessment is in parentheses): "I don't think a paper would

take the risk without researching into a story first, especially something

this big. If they did fail to post the truth, they would lose a lot of money

in a defamation lawsuit because Miranda's name will be forever tar-

nished" (70); "The New-port news paper knows of the penalty for pub-

lishing false information, therefore they would certainly be careful and
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make sure the information is true before they publish it. If they had not

done their own investigating before they published the information then

they will surely get sued and lose" (95); "I'd like to think that the people

there know that defamation is likely to get them in trouble so calling out

a person for a crime or something like that they better be sure the person

did it" (75).
By contrast, the responses in the ineffective-law group are more ag-

nostic and seek other credibility cues, either in the report or in norms of

journalistic integrity. One respondent writes, "The reason the company

is doing poorly is due to lack of resources not because of embezzlement"

(20); another states, "I picked 75% likely because if a newspaper reports

it, they usually try to get the facts right, but sometimes are wrong" (75).

Still, a small number of respondents draw a negative inference from defa-

mation law, noting that "because defamation laws are so lax, there is also

a large possibility that they got the facts wrong and didn't check because

there are no real consequences for reporting false news" (49).

The alternative credibility cues to defamation law took different

forms. In the social media scenario, for example, respondents note the

unreliability of social media, the relevance of personal familiarity, and the

role of reputation. One respondent stated, "It's a facebook post, anything

you read on social media is about as accurate as flipping a coin" (50);
another reasons that "given that I'm seeing her in my feed, I imagine I

would know her, and most likely would believe her denials, if I trusted

her enough to allow her to friend me" (30); another respondent noted

that "even in this state, I don't think a company would risk the negative

PR of lying about an employee" (60). While no respondent made explicit

inferences based on race or sex, two arguably came close: "I feel as if the

woman is trying to blame the company, when it was her fault" (23); "It

sounds like she's a bitter ex-employee" (60).

Finally, participants incorporated rich pragmatic legal considerations

as mediating factors. For example, in the social media scenario, mem-

bers of the effective defamation law group considered legal awareness:

"I think a company would know more about the laws and not want to

risk a lawsuit. I don't think they would risk saying it if it was not true"

(100). Participants went beyond the odds of winning a lawsuit and con-

sidered the probability of one being brought: "Patricia doesn't have a lot

of money to pay lawyers" (80); "Sutton would not have the funds to file

a defamation lawsuit" (80). Similarly, another respondent considers the

disutility of suing Patricia: "Even if Patricia Sutton was lying, suing her



DEFAMATION LAW / 431

for defamation would likely not result in any gain for FRI. So, I would

believe they are the ones telling the truth here, and Patricia is lying" (50).
This suggests that lay individuals can be legal realists and that their judg-

ments incorporate not only nominal legal norms but also a richer set of

pragmatic legal considerations.

3.4. Summary

Taken together, these findings show the causal effect of defamation law

on assessments of credibility. Moving from an ineffective-law regime to

an effective one leads to a 19 percent change in respondents' assessments

of credibility. This effect was true for all media types (newspaper, social

media, TV news, and blog). Overall, people exhibited greater trust in the

media when defamation law was made more effective. In the abstract,
the effect size is significant, although in some instances the practical ef-

fect of such a change can be minimal (if, for example, the statement is

deeply distrusted) or pivotal (if individuals are teetering with their trust

of a source or a statement).

Analysis of the responses further reinforces the role of defamation law

on lay judgments of credibility. It also revealed, somewhat unexpectedly,
the differential role that defamation law played in respondents' analysis.

In the effective-law group, respondents relied more heavily on defamation

law as an important factor in forming judgments. In the ineffective-law

group, however, respondents relied more on alternative cues of credibil-

ity and drew fewer explicit inferences from the weakness of defamation

law. The substitution of legal cues with nonlegal cues may be consequen-

tial from a social perspective, as it was hinted by some respondents that

weak defamation laws can invite greater reliance on speakers' personal

demographics such as sex, although the evidence on this score is very

preliminary. It further appears that individuals are realists in the sense of

caring not only what the law says but also how likely a lawsuit is to be

brought and how aware the parties are of the law. Against the animating

concern that individuals lack the cognitive aptitude or sophistication to

make conditional judgments based on the legal regime, this study demon-

strates the propensity of lay individuals to adjust their beliefs on the basis

of defamation law.

A number of limitations that affect the interpretation of these findings

are summarized in Section 5.3. The most important one is that respon-

dents in the study were informed about the content of defamation law

and, consequently, may have been primed to think about it.
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4. CREDIBILITY EFFECTS AND VINDICATION

The Supreme Court states that "an action for damages is the only hope

for vindication or redress the law gives to a man whose reputation has

been falsely dishonored" (Rosenblatt v. Baer, 383 U.S. 75, 93 [1966]

[Stewart, J., concurring]). Two leading tort scholars explain that an im-

portant justification for defamation law is that it provides "right to vin-

dication in the face of . . . deliberate and malicious attacks by others"

(Goldberg and Zipursky 2020, p. 338).

The theory animating these statements is that defamation law opens a

venue for victims who can vindicate their reputations by receiving a sup-

porting judgment. Vindication thus provides an independent justification

for defamation law.

The possibility of a credibility effect suggests a competing theory (Ar-

bel and Mungan 2019). The vindication theory expects the public to up-

date its perceptions of a victim when a redeeming judgment comes to

light. The same public should also be able to observe the failure of a

victim to bring suit (a fact the speaker may strategically advertise). The

public may then attach a stigma of guilt to those who fail to bring suit,
even though there may be legitimate reasons for a victim not to sue. The

stronger defamation laws are, the greater the stigma attached to failing to

bring a lawsuit.

To explore this reverse vindication effect, the randomized controlled

trial reported above (n = 186) included a vindication question. In the

blog post scenario, in which Linda Johnson was accused by a local blog-

ger of attempting to blackmail the mayor, respondents were asked to

evaluate the claim's credibility. They were then asked to rate, on a 0-100

scale, the likelihood that the following proposition is true: if Linda John-

son fails to sue the blogger, that means she is guilty of the accusation.

Figure 6 reports the findings of the analysis. The mean perception of

the victim's guilt from failure to bring a lawsuit in the effective-law group

is 52.6, relative to 16.2 in the ineffective-law group. The difference is

highly statistically and practically significant. The stigma associated with

failure to bring suit is small when defamation laws are weak, but it be-

comes very strong under effective defamation laws. Defamation law thus

casts those who do not sue in a negative light.

8. The difference is t(184) = 7.98, p < .01.
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Figure 6. Stigma effect of defamation laws

5. CREDIBILITY EFFECTS IN ORDINARY JUDGMENTS

How large is the credibility effect outside the lab? Theoretical consider-

ations work in opposite directions. In everyday life, individuals lack in-

formation about the law and may not be primed to think about it. On the

other hand, the credibility effect can also filter indirectly. Individuals are

likely not aware of the level of enforcement by the FDA, but if they ob-

serve over time that FDA-approved drugs are safe, they will learn to trust

drugs with an FDA label. Similarly, sophisticated intermediaries, who are

aware of the legal standard, may adjust their publication standards ac-

cordingly. By observing the intermediary's track record, the public can

adapt its assessments of credibility.

Another channel for the credibility effect is direct: people respond to

(their perceptions of) the legal standard. The present study attempts to

shed additional light on this direct channel. It does so by first measuring

the difference in legal consciousness between lay participants in jurisdic-

tions where the legal standard is markedly different-the United States

and the United Kingdom. Second, it measures the implicit association be-

tween legal perceptions and judgments about credibility.

5.1. Research Design and Methodology

To test these hypotheses, participants from the United States (101 people)

and the United Kingdom (99 people) were recruited through the service

Prolific. The demographics of the US sample, relative to the general US

population (in parentheses), are 39.6 percent (50.8 percent) female, me-
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dian age of 32 (38), 67.3 percent (60.4 percent) white, median household

income of $72,000 ($57,652), and 76.2 percent (39.1 percent) with a col-

lege degree or higher level of education. The most significantly skewed

category was education, and the sample is otherwise somewhat more

wealthy, male, young, and white than the general population. With the

exception of education, none of these factors are theoretically expected to

affect the findings. In the UK sample, the demographics are 67.7 percent

(50.5 percent) female, median age of 32 (40.5), 97 percent (87.2 percent)

white, median household income of $46,900 ($40,484), and 59.6 per-

cent (38.6 percent) with a college degree or higher level of education.

The most significantly skewed category is again education, although it is

skewed to a lesser extent than in the US sample. The UK sample is some-

what younger, whiter, and wealthier than the general population. There

is also a gender skew in this sample, but this time females are overrepre-

sented.

The participants were asked a few demographic questions, moved to

a page with an attention check question, and then given four scenarios.9

One is a newspaper clipping detailing a story about the financial distress

of a local firm. The second is a social media post detailing an exchange

between an employee and her former employer. The third is an image

from a television report, with a chyron quoting and describing accusa-

tions. And the fourth is a short block post sharing a report about local

politics. Each scenario described an allegation of doubtful veracity, and

respondents were asked to rank, on a 0-100 scale, the likelihood that the

statement was true. Critically, there was no mention of defamation law,
or any legal concept, in the presentation.10 Section OA2 in the Online Ap-

pendix includes the scenarios.

The scenarios were designed with a few principles in mind. The situa-

tions are familiar and diverse. In all of them, the allegations are factually

ambiguous, and judgments have to be made from limited information.

Even though defamation law is not mentioned, the scenarios would be

handled differently under defamation law. For example, one scenario in-

cludes a public figure and another includes a private figure, and the for-

mer scenario is far less actionable under US law.

9. All participants passed the attention check question.

10. Per institutional review board standards, the invitation to the survey identified the

lead researcher and his affiliation, which is a law school. This was the only reference to

law at this stage, and it was part of a long disclosure.
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Figure 7. Density plot of judgments about actionability and credibility

After making assessments about credibility, respondents were moved

to the next stage and were unable to go back to revise their responses.

In the second stage, they were told that the allegation is false and were

asked how likely the plaintiff is to prevail in litigation assuming he or she

has reasonable evidence. That is, respondents were asked to make an as-

sessment of actionability, which they ranked on a 0-100 scale.

5.2. Findings

The responses were aggregated into 800 response pairs (credibility and

actionability). The analysis of the responses yields two key findings,
shown in Figure 7. First, surprisingly, UK respondents made judgments

about actionability that were almost indistinguishable from those of their

US counterparts: the mean assessment was 75.04 among UK respondents

and 76.03 among US respondents-a statistically insignificant difference.

One explanation for this convergence is that it is an artifact of the sur-

vey design. Respondents may be subject to acquiescence bias in responses

(Bentler, Jackson, and Messick 1971) and thus gravitate to an answer

they think is expected of them, which might happen to be 75 in this in-

stance. The distribution of assessments of credibility does not support

these concerns. Unlike actionability, the difference in mean assessments

of credibility between the two groups is large and statistically significant
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Figure 8. Perceived source credibility and actionability

(65.5 for US respondents versus 59.5 for UK respondents)," and the dis-

tribution of responses is markedly different between the samples.1 2

Figure 8 shows that individuals' assessments of credibility are strongly

correlated with their assessments of the legal exposure of the speaker,
that is, the statement's actionability. Across all scenarios, there is a cor-

relation of r = .21 between the perceived credibility and perceived action-

ability of a statement. The relationship is highly statistically significant.13

The association is also highly statistically significant in three of the

four scenarios.14 While the correlation ranges between .18 and .27 for

these three scenarios, it is close to 0 for a newspaper article about a pub-

lic figure. This last finding is unexpected but may be explained by the rel-

ative immunity given in the United States to the media on issues of public

concern.

Table OA2 reports the full results of a regression analysis. The asso-

ciation between actionability and credibility holds while controlling for

other demographic factors. Beyond the jurisdictional effect, education

and gender also play a role. Inasmuch as education is a proxy for so-

11. The difference is t(797) = 4.8, p < .001.
12. The result of two-sample Kolmogorov-Smirnov tests of the credibility responses

for both countries is D = .194, p < .001.
13. The relationship is t(798) = 6.14, p < .01.
14. The values for the bulletin board note are r = .2, t(198) = 2.88, p < .01; the val-

ues for the company's email message are r = .27, t(198) = 3.93, p < .01; the values for

the newspaper article about a public figure are r = .05, t(198) = .75, p = .45; and the

values for the newspaper article about a private figure are r = .18, t(198) = .75, p = .01.
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phistication, a plausible explanation is that sophisticated individuals are

better positioned to make more complex assessments of credibility. The

effect of gender is unclear and should be a topic of future exploration.

5.3. Discussion

What might explain the convergence of assessments of actionability be-

tween two jurisdictions thought to be far apart? The most direct expla-

nation is that misperceptions of defamation law are common. This would

not be unexpected: defamation law is notoriously complex and incoher-

ent. Consequently, US respondents may exaggerate its effectiveness, while

UK respondents may underestimate its effectiveness, or it may be that in-

dividuals converge on general expectations drawn from morality or social

norms.

Another possibility is compensating differentials. As the results for the

credibility effect suggests, laypeople may be realists and think of legal

norms not just nominally but in terms of their overall, practical effect.

Thus, the stringent UK standard may be diluted by, for example, a less

litigious society, lower damages awards in UK courts, or the English rule

on litigation costs. On net, the differences between the systems may be

smaller than the literature suggests.

If these misperceptions are real, there are several implications for the

study of defamation law. If people in a jurisdiction exaggerate the law's

effectiveness, they may become overly trusting or overly skeptical (on the

effects of consumers' misperceptions, see Bar-Gill and Davis [2017]). It

is important to understand the source of the misperceptions. If people

draw their expectations about the law from their prior beliefs or moral

judgments, changes in legal policy may have muted behavioral effects on

the public. In this case, legal reform would not (directly) affect judgments

about credibility, but it might also not chill public speech or affect re-

course and vindication.

To be sure, the credibility effect does not depend on direct channels.

It was noted that the behavioral effects of defamation law are often me-

diated by sophisticated intermediaries who are aware of the law and re-

spond to it. Despite the indirect channels, there is still an important rea-

son to study the perceptions of laypeople. Social media has weakened

traditional intermediaries; today, lay individuals routinely assume the

positions of public speakers, victims, and listeners. Thus, misperceptions

can influence judgments about credibility, willingness to engage in public

debate, and the ability to bring suit.
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The second key result is that respondents spontaneously assigned

greater credibility to statements that they thought were more actionable.

In other words, respondents believed speakers more when the speakers

stood to lose from lying. Importantly, the experiment eliminated refer-

ences to defamation law when measuring judgments about credibility.

Thus, this finding suggests that, of their own accord, individuals consider

the legal environment relevant to the evaluation of a speaker's credibility.

To be clear, the study measures only the correlation of perceptions

and judgments. In addition, the effect is moderate, which suggests that

the effect of defamation law is not a dominant factor. This is expected

given the plethora of alternative cues about credibility besides defamation

law, such as the plausibility of the claims or the medium. At the same

time, there is reason to believe that the true effect is in some sense much

larger. If some respondents are overconfident in their assessments of cred-

ibility, they may be biased to evaluate the statements as less actionable

so as to avoid cognitive dissonance between statements they believe to be

true and the possibility that a court will rule that they are not true.

6. CONCLUSION: LIMITATIONS AND POLICY IMPLICATIONS

6.1. Credibility Effects Inside and Outside the Lab

The findings here show that, in lab settings, individuals have both the

cognitive capacity and an epistemic motivation to make assessments of

credibility based on defamation law. The effect is quite large and robust.

Further, individuals attach a strong stigma to plaintiffs who fail to sue.

All of this suggests that there is clear potential for credibility effects in

everyday judgments.

It is difficult to assess the scope of the credibility effect outside the

lab. Part of the problem comes from the finding that there are apparently

broad misconceptions about the law. Such misconceptions can lead indi-

viduals to experience muted credibility effects or highly exaggerated ones.

In the context of consumer contracts, for example, studies find that lay

individuals overestimate their enforceability (Wilkinson-Ryan and Hoff-

man 2015; Furth-Matzkin and Sommers 2020). Scholars worry that such

misperceptions lead to overcompliance with contracts that are not en-

forceable. Similarly, a survey found that 43 percent of consumers errone-

ously believed that only drugs that were completely safe could be adver-
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tised to them (Bell, Kravitz, and Wilkes 1999). This belief, presumably,
led consumers to purchase unsafe drugs.

Because misperceptions can magnify behavioral effects in unexpected

directions, it becomes important for future work to study the direction,
magnitude, and source of lay perceptions of the law. The findings also

show that, whatever their misperceptions are, individuals link judgments

about credibility and actionability. Thus, it is quite possible that credibil-

ity effects lead to heterogeneous and biased judgments in everyday life. At

the same time, credibility effects can also flow indirectly through infor-

mation intermediaries who can be legally sophisticated.

Ultimately, one cannot be sure that individuals who read the news

incorporate their perceptions of the law into their unconscious system

1 judgments about credibility (Kahneman 2013). Still, the literature on

the credibility of sources (Pornpitakpan 2004) shows that individuals

are highly sensitive to subtle and complex cues regarding credibility. The

present article finds strong evidence that, when informed, individuals are

motivated to rely on defamation law as a cue of credibility and that there

is some evidence that they do so of their own accord. In addition, the

credibility effect can flow indirectly, through sophisticated intermediar-

ies. For all of these reasons, credibility effects are important to the eval-

uation and development of the legal standard. The study of lay (mis)per-

ceptions further emerges as an important social question about the law's

development.

6.2. Limitations

In addition to the limitations mentioned above, a few others constrain the

interpretation of this study. The samples are not representative and skew

more educated than the general population, among other differences. In

the experiment, education is linked to a greater association between per-

ceptions of credibility and actionability. Thus, the findings might exag-

gerate the size of the effect. At the same time, the effect of education can

be taken to reinforce the underlying hypothesized mechanism. Because

consideration of speakers' incentives requires a certain degree of sophisti-

cation, education should be expected to play a role.

Another issue involves the scenarios themselves. A routine concern in

vignette studies is that the context-rich fact pattern might elicit responses

to factors unrelated to the research question. For example, people may

perceive statements against women to be both more credible and more
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actionable. The use of four scenarios in each study with variation in their

contextual factors (such as the speaker's gender) mitigates some of these

concerns but cannot eliminate them. The contrary concern is also rele-

vant. The vignettes offer fewer cues about credibility than are available

in real-life scenarios, where individuals are able to search for more infor-

mation. The findings, then, should be interpreted as reflecting scenarios

in which limited information exists and individuals are either unable or

unmotivated to search for more information.

A final issue concerns the lack of a clearly defined control group. The

primary study compares results from two treated groups, one with a lax

defamation law and another with a strict one. As a result of the stark

difference between the legal regimes, the size of the credibility effect (as

distinguished from its existence) should be interpreted with some caution,
as legal reform is often incremental and small in scope. Notwithstanding

these limitations, the present article provides the first evidence about an

important social question on which key evidence is lacking.

6.3. Relevance for Legal Policy

The existence of the credibility effect informs legal policy along several

dimensions. The robustness of democracies is often attributed to some

notion of a marketplace of ideas and a functioning media, the fourth es-

tate. Mistrust in information provided by others and lack of trust in the

press are threats to self-governance. At the same time, trust is a complex

concept, built and lost by a variety of factors, many of which are outside

the reach of policy makers. The credibility effect suggests a policy lever

within policy makers' control: defamation law. Increasing the media's

and speakers' accountability through stronger defamation laws could en-

hance public trust. Of course, this is not the only tool, but given the diffi-

culty and importance of the problem, it is one worth considering.

Credibility effects can flow directly from the law to the public or in-

directly through sophisticated intermediaries. When the focus is on direct

effects, misperceptions about the law pose a challenge. If individuals are

unaware of the legal standard, changing laws will have little effect. But

this points to a different policy lever. Policy makers can influence public

trust by informing the public of the legal standard. Such campaigns can

also prime individuals and make them more likely to consider the legal

environment in everyday life. Unlike changes to the legal standard, public

awareness campaigns are not subject to First Amendment and other legal

constraints.
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The credibility effect also suggests the limits on defamation law. Rep-

utational harms come only from people believing derogatory statements

about others. If defamation laws are too strict (or are perceived to be

such), they can counterintuitively amplify the harm of false statements

because of the enhanced trust they create (even if they reduce the overall

volume of false speech). The finding that credibility effects also stigmatize

those who do not file lawsuits further reinforces the concern with strict

defamation laws. These considerations suggest an important trade-off be-

tween the credibility of speech and harm from statements. Elsewhwere I

investigate the welfare implications and provide an argument for modera-

tion and erring on the side of free speech (Arbel and Mungan 2023).

Doctrinally, the credibility effect suggests that the bilateral balancing

model employed by courts fails to capture the full potential impact of

the legal standard. Courts are balancing two factors when they should

balance three. To be sure, the size of the credibility effect may be small if

the public is unaware of changes to the legal standard. But so will be the

chilling of lay speech and the opportunity for victims to redeem them-

selves in the eyes of the public. In the future, courts should be more at-

tentive to defamation law's direct and indirect credibility effects. The

decision-making process in such cases should factor in the preexisting

and desired level of trust in a given domain and the law's public salience.

Other things being equal, consideration of credibility effects can tip the

scales in one direction in the context of social media and in the other for

printed news.

It should be recognized, however, that people may not always be

guided by truth-seeking motives when they adopt beliefs. Some beliefs

may be held for social rather than epistemic reasons, and so credibility

effects may work in unexpected ways. Charlatans often use negative cov-

erage as supposed evidence of prosecution by entrenched interests, which

their followers take as reinforcing the charlatan's message. Such dynamics

suggest the delicate nature of regulating speech and indicate that develop-

ment of better empirical understanding of audience dynamics is needed.

On a broader level, in a large number of domains the law seeks to

regulate the veracity of information and sanction those who spread falsi-

ties. Examples include securities regulation, false advertising, false lights,
stolen valor, fraud, trademark, and perjury. Scholars and policy makers

across this broad range of diverse contexts have neglected to consider

credibility effects and how the regulation of falsities can be too strict.



442 / THE JOURNAL OF LEGAL STUDIES / VOLUME 52 (2) / JUNE 2023

Future work might report on natural experiments that allow discern-

ment of the causal effect of changes to defamation law on measures of

public trust. It would also be productive to learn more about mispercep-

tions that ordinary folks have about the law: do they overestimate the

scope of the media's liability? Do they underestimate liability on social

media? How salient are changes to defamation law standards? With an

accumulation of calls for reform, evidence on these basic questions be-

comes critical.
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