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ABSTRACT

The research activity Modelling Real Property Transactions was established as a joint-European COST action (G9) as of March 2001. The research so far focused on subdivision and sales procedures. Evidence from Slovenia, Finland and Denmark was compared with a view to establish common elements. Recently, the issue of the core of the cadastral system was addressed.

The presentation will summarise the research outcome, and relate it to development needs in European land administration, as illustrated by the Land Administration Guidelines. Comments on long-term capacity building and on terminology issues are provided as well.
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1. INTRODUCTION

The objectives of the present workshop include “to discuss new trends and ways to update the UN-ECE ‘Land Administration Guidelines’”. The paper presents research of European scope regarding land administration activities with a view to enrich this discussion. 

According to the Land Administration Guidelines, land administration “is the process of recording and distributing information about ownership, value and use of land and its associated resources” (p. 47). More specifically, mention is made of the recording of dealings in land at the land registry (p. 15f) and cadastral surveying (p. 21f). As we shall see in section 2, these procedures are often intertwined. Section 3 presents an overview of components of a cadastral system in operation. The overview was drafted in dialogue with colleagues engaged in framing a Core Cadastral Domain Model. A part of this dialogue is rendered in section 4. 

Motivated by the need of further research in the field of land administration, section 5 develops from the Guidelines’ references to capacity building and supports the establishment of professorships (chairs) in the field. Section 6 addresses terminology issues, and section 7 provides for a conclusion.

2. SUBDIVISION AND THE TRANSFER OF TITLE

The research activity Modelling Real Property Transactions takes its point of departure in a detailed description of the procedures, which are prescribed when owners dispose legally of their real property rights.  The subdivision of a unit of real property is one example of the procedures studied. Others include the conveyance of title, and mortgaging. The conceptual formalisms used for the description include the Unified Modelling Language.

The said procedures are prescribed through legislation, administrative prescripts, and professional norms. The division of work varies between units of public administration and between the diverse professions: lawyers, notaries, real estate valuators, and of course geodetic surveyors. The following of this section takes the point of view of the geodetic surveyor, and is largely drawn from (Stubkjær, 2002).

Subdivision processes in Slovenia, Finland, and Denmark were described in terms of so-called Use Cases (Sumrada, 2001). The complexity of the common template and of the original descriptions has been carefully reduced in order to be able to present the three subdivision processes on one page. The different style of authors is largely left as in the original; reductions are made primarily to pack the information into one page, see page 3.

A striking difference appears between the Danish and the Finnish procedures. In Finland, subdivision is part of the process of purchasing a parcel of a unit of real property. The Land Registry triggers subdivision when the legal formalities are settled. In Denmark contrarily, subdivision is requested by the owner and precedes registration of title in the Land Registry. The Slovenian case seems to be somewhere between these two extremes, but further investigations are needed to identify similarities and differences.

	PRIVATE
Denmark:
Subdivision recorded in Cadastre
	Finland:  Subdivision recorded

in Cadastre and Land Registry
	Slovenia:  Subdivision recorded

in Cadastre and Land registry

	Context 

The owner sells a parcel of his unit of real estate, e.g. to allow for building construction on the parcel
	Context: The owner sells a parcel of his unit of real estate. 
1. The owner and the buyer agree upon a contract of sale 
2. The appointed notary checks and verifies the contract of sale 
3. The buyer pays the transaction tax to the government, and forwards the request for title registration to the land registry. 
4. The Land Registry checks and records the  new owner of parcel.
	Context
The owner sells a parcel to the buyer, which is a subdivided part of his unit of  real estate. 

	Actors, active: Cadastral surveyor, owner, cadastral authority  
Passive: Holders of rights in the unit, municipality, other local authorities, land registry, neighbours
	Actors, active: Buyer, cadastral authority, cadastral surveyor, land registry, owner. 
Passive: Holders of rights in the unit, mortgagors, neighbours, notary, municipality, other local authorities incl. Land Court.
	Actors, active: Buyer, cadastral authority, responsible surveyor, land registry, owner 
Passive: Holders of rights in the unit, local authorities incl. municipality, mortgagors, neighbours, notary

	Trigger: Owner requests the service of the cadastral surveyor
	Trigger: The land registry sends the approval to the cadastral authority. 
	Tg: The owner or the competent authority request the subdivision from a licensed surveyor (company).

	Sub-activities 

1. Surveyor accepts and files the case
2. Surveyor collects and investigates data, and chooses a strategy for the specific case

3. Surveyor establishes boundaries, marks new boundaries and certain existing boundary points; measures boundaries and buildings, etc. w.r.t. national co-ordinates 
4. Surveyor settles property rights that interfere with the subdivision

5. Municipality (and other local authorities as needed) approves case with respect to spatial planning, etc.  
6. Surveyor submits case to cadastral authority.

7. Cadastral authority checks and approves case, and issues the case approval to surveyor, land registry, and municipality. 

8. Cadastral authority sends relevant data to municipal property register and land registry

9. Surveyor completes statement on allocation of easements among new and old parcels and sends it to the land registry 
10. Owner pays fee to surveyor
11. Surveyor delivers documents (cadastral map of parcel) to the owner
	Sub-activities 

1. The cadastral authority checks and files the approval of the land registry. 
2. The cadastral authority appoints a cadastral surveyor to carry out the process of subdivision. 
3. The surveyor informs the buyer that he has an assignment to prepare the case.  
4. The surveyor collects and investigates the data on the boundaries, easements, etc. 
5. The surveyor calls the interested parties (actors) to a meeting where he: 
- checks accordance with spatial plans, etc. 
- establishes, marks and measures boundaries 
- settles property rights interfering with the subdivision  
- allocates easements among to new and old parcels  
6. The surveyor prepares a detailed report (minutes of the above meeting and a cadastral map of the parcel) on the subdivision. 
7. The surveyor gives parties information on their right to appeal to the Land Court. 
8. The surveyor sends the documents to the cadastral authority after the appeal period. 
9. The cadastral authority updates the cadastral database (JAKO), sends the relevant data to the land registry, and the documents (cadastral map of parcel and report) to the owner. 
10. The Land Registry updates the land register (registration of new unit of real estate). 
11. Fee to the cadastral surveyor is paid.
	Sub-activities 

1. The actual owner requests the subdivision from the selected surveyor, who checks, accepts and registers it (ident, date). 
2. The surveyor collects the required data 
3. The surveyor submits a request for subdivision permission  to the municipality unit concerned, which issues a subdivision permission. 
4. The surveyor investigates data and prepares a specific strategy (workflow) for the case. 
5. The surveyor establishes and marks new boundaries and certain existing boundary points; measures w.r.t. national co-ordinates 
6. The surveyor prepares a detailed report (lots established and  measured boundaries w.r.t national co-ordinate system, agreements etc.) and also prepares a subdivision invoice. 
7. The owner (seller) pays the subdivision costs to the surveyor. 
8. The surveyor delivers detailed report (documentation, cadastral map and enclosures) to the owner. 
9. The owner, or at his request the surveyor, submits the subdivision case to the cadastral authority, and pays the fee for subdivision. 
10. The cadastral authority checks the fulfilment of various conditions, the technical quality of the submitted case (report), including approval of definitive boundaries and their registration. 
11. The cadastral authority updates the cadastral database, issues the case approval to the owner (or surveyor) and to the land registry, and sends the relevant data to the Land registry. 
12. Following registration of title of new ownership, the land registry sends a decree on the approval to the cadastral authority and the new owner (or surveyor).

	Related activities 


I. Registration of title follows subdivision. 
II. Municipality updates Property Register (ESR) and, if applicable, Building and Dwelling Register.
	 
	Related activities: Registration of title:  

1. The owner and the buyer make (with possible legal assistance) a signed sale contract. 

2. The buyer settles the real property sales tax to the municipality concerned. 

3. The appointed notary checks and verifies the sale contract (valid, subdivision completed, tax paid, ..).


Table 1: Subdivision and related procedures. Source: Stubkjær, 2002 

Another difference appears between the Danish case on one side, and the Finnish and Slovenian case on the other. The two countries prescribe a report to be made, and in the Finnish case the reports refers to a formal meeting with the parties in the field. The Danish provisions are less formal: a formal meeting is normally not demanded and although needed documentation is specified in detail, no report is mentioned.

However, a further analysis at the level of individual attestations, etc. of the three countries may well reveal that there is a high degree of similarity. This is because the objective of the three subdivision cases is most likely the same, as we shall see.

3 THE COMPONENTS OF A CADASTRAL SYSTEM

In many parts of Europe, the cadastre evolved as a support for land taxation, while the legal processes of land registration were dealt with separately by lawyers and the records entered in land books, for example the German Grundbuch. Dual systems therefore emerged (Guidelines, p. 4). Recent definitions show an agreement on a unifying concept of cadastral system, namely the combination of a cadastre - with its spatial focus - and a land register - with its legal focus, as developed in (Silva and Stubkjær, 2002: 408f).

The design objective of the following cadastral core packages (see Fig. 1 below) is to provide a basis for international comparisons of cadastral systems. The basic ideas of the present proposal for a core is that change of real property rights is socially mediated, and cadastral systems are relevant for end users and society mainly during this change process. 

The purpose or function (Zevenbergen, 2002: 89 f, 106) of a national cadastral system is stated as follows:  

· to assist the owner and other holders of rights in achieving a reorganisation of either real property rights, or the geographical object of these rights (a unit of real property), or both, while 

· protecting the rights of third parties, and 

· keeping official recordings consistent and cost effective. 

By 'reorganisation' is meant any change of property rights. For example, the purchase of a property is achieved by exchanging one kind of property, namely money, against another kind of property, namely real property. This involves also those, who have a right in the unit of real property concerned, e.g. mortgagees. Normally, it is thus a quite complicated puzzle to make sure that the wishes of the owner are implemented without infringing on the right of others. The same applies in the case of subdivision or other changes of the size, shape, and location of units of real property: Changes involves the neighbours as well as possible holders of right of way, and have to take existing cadastral surveys into account. Here a complicated geographical puzzle has to be solved. These considerations have led to the diagram below of cadastral core packages, a term in the Unified Modelling Language that refers to a set of object classes.

The central package is the Transaction, which is a superset of all the different kinds of procedures that are needed to perform changes in RealPropertyUnit or RealPropertyRights, or both. The package associates to the PropertyDatabase, which is queried and updated in the course of Transaction.

SpatialReferenceFrame locates RealPropertyUnit. SpatialReferenceFrame includes the object class of GeodeticDatum, which provides the basis for calculating co-ordinates of points on the Earth (cf. e.g. Groot & McLaughlin, 2000: 175 ff.). National mapping agencies provide the co-ordinates to benchmarks, which are stable and spatially well defined subsets of the package TerrainObject. Furthermore, SpatialReferenceFrame includes the object class of PlaceNames, including postal codes, civic addresses, and areas defined by administrative boundaries (Groot & McLaughlin, 2000: 181). The PlaceNames are considered important because the purpose of cadastral systems is to support the end user. Consequently, the system should draw as far as possible on the competencies of the end user in order to make the system transparent and cheap. This is also in accord with Steven E Hendrix, who suggests that a physical description with georeferencing should be in place at national level, before linking of sub-systems of the cadastral system (1995: 211). Also the ETeMII Reference Data White Paper points to the importance of addresses and other place names (ETeMII, 2001).
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Fig. 1 Core packages of cadastral systems

The PropertyDatabase models the national information systems: The cadastral recordings in alphanumerical and graphical form, and the recordings of rights, whether they are recorded in a deeds or a title system. Different object classes may be needed to model regional databases, used for case procession, and national databases, used for the dissemination of data to third parties. Furthermore, the package includes object classes of the information that makes up the various cases (subdivision, transfer of ownership, mortgaging, etc.): The completed forms, standard documents, and necessary notes used for the Transaction.

The institution of property rights imposes certain roles on people: owner, user, mortgagor, etc., and consequently these roles must constitute object classes. However, a class of HolderOfRealPropertyRights would not be comprehensive enough, because a buyer of a property unit would not be included. Hence, the term AssetHoldingCitizen was chosen, as it refers to all people holding assets, whether money or real property rights. Transactions are triggered by those AssetHoldingCitizens, who are entitled to do so. Holders of RealPropertyRights in the RealPropertyUnit must subscribe to Transactions before they can take place. 

In the literature on cadastral and land registration systems, the standard structure is owner-right-parcel (Henssen, 1995; Zevenbergen, 2002: 103 f). This structure may serve well as an analytical tool, but it is not applied here. The reason is that in a situation of change, it is a recurrent practise in countries with formalised property systems that the property right is, in a sense, alienated from the owner. The reason is that a unilateral action by an owner might compromise the property rights of other parties. To avoid this, the reorganisation of real property rights is socially mediated, formalised through some instance of Transaction, which relates owner and other holders of right with their RealPropertyRights.

Returning to the role of persons, it can be noted that cadastral systems in some countries are mainly governmental. In other, professionals and other occupations also perform key tasks. As these key tasks are performed on behalf of society, the non-governmental roles mostly will be regulated through licenses and similar instruments. TransactionOfficer is proposed as the general term for the persons, who perform these governmental and non-governmental tasks.

TerrainObject is a package of the object classes that makes the rights 'real', that is: related to the surface of the Earth. The object classes model the visible and discernible features, which can be identified by software from imagery. Generally, cadastral parcels cannot be identified this way, because the discontinuities of the terrain do not provide sufficient evidence to establish parcel boundaries, let alone parcel identification. Consequently, human involvement, namely in terms of Transaction, is needed to establish parcels and other classes of RealPropertyUnit from instances of TerrainObject.

The above mentioned eight packages constitutes the core of casastral systems. They are depicted in the diagram in the way that the most palpable are located at the bottom, and the more abstract at the top. The names and structure of the proposed core packages correspond fairly well to the above (p. 4) stated functions of the cadastral system. However, the core packages are more specific than the functional statement as regards official involvement (TransactionOfficer), and to geographic localisation (SpatialReferenceFrame). This is due to the fact that the main functions are described in the terms of the end user, while the packages have to account for what makes the system work.

4. An alternative modelling of the cadastral core

The Core Cadastral Domain Model of Christiaan Lemmen and Peter van Oosterom is likewise structured into different ‘packages’ or aspects, each designated by a colour (2003: 4):

· the real core: The Person- Right- RealEstate structure (green)

· the legal/ administrative aspects (yellow)

· the real estate object specialisations (blue), and 

· the geometric/ topological aspects (purple).

Each of the above packages may be related to the package set of the previous section. The geometric/ topological aspects relate to the SpatialReferenceFrame. The real estate object specialisations relate to the RealPropertyUnit, and the remaining two relate to RealPropertyRights and the two packages, which model the role of persons. There is no obvious relation to Transaction and TerrainObject. 

The following discussion regards the real estate object specialisations, followed by comments on the real core and legal aspects. The geometrical/ topological aspects are not discussed.

The RealEstateObject specialisations

The RealEstateObject specialisations of proposed Core Model details the RealPropertyUnit. As the research within the COST G9 project has not yet provided sufficient detail, the modelling of Lemmen and van Oosterom is commented from the point of view of Danish practise. The specialisations Parcel (Danish: “areal betegnet med matrikelnummer”) and ParcelComplex (“flere matrikelnumre, der er noteret som en samlet fast ejendom”) can model the majority of Danish units of real property. Individual Parcels may contain holes or be made up of fragments. This is achieved through the geometrical/topological part of the model.

The PartOfParcel (Danish: “delnummer”) is surely needed for change processes as the commentary indicates. This class thus functions as a class of transitory objects. However, after the digitisation of the Danish cadastral map, the National Survey and Cadastre is recording the boundary of statutorily created easements regarding forests (“fredskovgrænser”). Such boundaries and areas thus constitute a specialisation of PartOfParcel, which is permanent. The potential of specifying Parcel in terms of fragments, cf above, may count for this use. 

In the Danish setting, Parcel is normally owned individually, but occasionally archaic joint ownership to a parcel ("fælleslod") still exists. The joint ownership constitutes (informally) a legal person, and according to modern standards, such legal persons ought to be formally established and recorded as owner of the parcel in the land registry. For different reasons, this is too expensive to achieve – in monetary and political terms – and thus it is proposed that an object class has to be available in the Core Cadastral Model for archaic constructs, which for diverse reasons are too difficult to get rid of. The class NonGeoRealEstate might provide for this purpose. 

Summarising the above, the specialisations of RealEstateObject seem to accommodate for the cadastral statutory definition of a unit of real property rights in Denmark, the “samlet fast ejendom”. However, it has to be taken into consideration that the cadastral unit is not the only unit of the cadastral system of practical importance. The following regards some of these related unit classes, and the ApartmentUnit and ApartmentComplex of the proposed model.

The Danish Land Registry Act (“tinglysningsloven”) uses a concept (“bestemt fast ejendom”) that has a wider meaning than the statutory cadastral unit. The Land Registry system thus allows for buildings being units of real property rights without the land they rest on, and allows also for condominiums. Rights in condominiums (“ejerlejligheder”) are recorded in the Land Registry system with reference to documents, which are prepared by a chartered land surveyor. Loosely speaking, the land surveyor establishes a micro-cadastre (a list of the units with identification and area, and corresponding maps) of the apartments of the property unit concerned. This is done without the involvement of the National Survey and Cadastre. The object class ApartmentUnit would correspond to “ejerlejligheder” provided an ApartmentUnit could comprise of several parts, e.g. an ordinary apartment and a supplementary room in the basement. 

The text commentary to ApartmentComplex includes that “there can be at most one ApartmentComplex located on one Parcel”. This resembles a clause of the Danish condominium act, which states that a unit of real property has to be totally subdivided into condominium units. However, sufficient correspondence with the Danish legal reality has not been achieved. For example, to accommodate for the Danish building units (“bygninger på lejet grund”) you would need a class Buildings, and then relate ApartmentComplex to this class. 

The Danish agricultural act and the act on assessment of real property for tax purposes have further variations of the unit of real property, which are not mentioned here. Concluding, the Core Cadastral Model provides for the cadastral notion of real property (“udstykningslovens ejendomsbegreb”), but not the other conceptualisations of units of real property in use within the cadastral system.

The overall structure of the model

The overall structure of the model is discussed from two points of view: The object class Document is a component of both the geographic and the legal package. This motivates a discussion, whether there is a sufficient similarity in the way this component is treated. The other point of view regards the real core and the legal aspects of the Core Model.

It is characteristic of the legal/ administrative package that all object classes are related to the class LegalDocument. The motivation “that legal data [i. e. recording of rights] will not be changed without provision of a LegalDocument” is endorsed. However, it should be noted that rights can be changed without document, because - according to Danish legal doctrine – an agreement commits whether the agreement is evidenced on paper or not. Furthermore, positive prescription (adverse possession) changes the rights of the original owner and the user, again without provision of documents. However, the recording of rights in the cadastral system demands an instance of LegalDocument, and it is the recording of rights, which is in focus here.

The motivation for the central position of LegalDocument was that “legal data will not be changed without provision of a LegalDocument”. This criterion could be applied for the geographical/ real estate object package as well: The change of boundary data of Parcel and other specialisations of RealEstateObject must also be based on documentation. This is in fact achieved by relating the SurveyDocument to the object classes ParcelBoundary and SurveyPoint. However, while the text commentary (: 6) fully accounts for the geometrical/ topological aspects of the relations, it does not mention the naming of Parcel and related classes, and the origin of naming in a Document. Naming is different from assigning a computer-internal identification, as Person (owner), other parties, and authorities need an easily comprehensible identification scheme. In Denmark, a document depicting a section of the cadastral map (“Ændringskortet”) is used for the naming of instances of Parcel and PartOfParcel. The concern for naming could be accommodated for by giving the class SurveyDocument a wider interpretation, and assuming that the ParcalBoundary – tp_edge structure carries naming information and can be applied to AppartmentUnit, too.

More basic problems are encountered as regards the legal aspects of the Core Model, including NonNaturalPersons like organisations, etc. It is surely relevant to account for Natural and NonNatural persons, but work so far within the G9 research activities suggest that it is the different roles of Person that are more interesting. Roles appear in the form of owner, holder of rights of different kind, surveyor, notary, cadastral agency, etc.

The hardest problem is however that it is proposed that ‘lookup tables’ shall handle legal issues of the Cadastral Core. Maintenance of such position may possibly become a kiss of death of the idea of a Core Cadastral Domain Model, because the position refrains from addressing the legal issues with sufficient detail. The appropriate structuring of the legal ‘package’ of the Core Model is surely a hard task, but if it is not addressed in a way that fits with practise, it is difficult to see how the objective of contributing to the implementation of effective cadastral systems can be accomplished.

Concluding this section on the Core Cadastral Domain Model by Oosterom and Lemmen it can be established that the proposed Core Model (version 2) does accommodate for the Danish statutory cadastral unit, but not for other Danish conceptions of units of real property. Amendments to the Core Model have been proposed, but also a more basic weakness pointed out, namely that the legal package so far appear as incomplete. 

5. Long-term capacity building

Having surveyed some outcomes of recent research with bearing on land administration, it appears as urgent that further research on this issue is provided. The Land Administration Guidelines addresses this issue from the point of view of capacity building, cf. section D. Organisation and management of chapter V. Institutional arrangements. Notably staff and management training is devoted attention, but mention is also made of long-term capacity building provided at the universities: “From the point of view of countries in transition, training especially in land and real property valuation should be given new direction. The education at universities and at other levels .. should be restructured.” (p. 56). This concern for university education appears also in the context of research need: “As the computerized multi-purpose cadastre introduces new techniques it is important that the universities update their education systems” (p. 57). The field of cadastral data maintenance is specifically mentioned as a research issue. More generally, it is foreseen that research “encompass all facets of land management, ranging from the pure technical to legal, social and economical issues.”

Moreover, the concern for long-term capacity building appears from recent land administration reviews, e.g. on Armenia (UN/ECE/HBP/2001/8). The review recommends that capacity-building programmes should be supported as a priority (clause 180). Among recommendations on the development of training programmes, mention is made of the implementation of post-graduate studies and short courses at an Armenian university “in co-operation with foreign universities (e.g. German universities)” (clause 176 b). 

European university networks have been established, which regard the land administration issue. In the field of acquisition and use of geospatial information, mention is made of the organisation European Spatial Data Research, EuroSDR, formerly known as OEEPE (http://www.eurosdr.org). Furthermore, a research initiative has been adopted as COST action G9: Modelling Real Property Transactions, after being evaluated by representatives of European ministries of research (http://costg9.plan.auc.dk). Finally, reference is made to the university network, European Education in Geodetic Engineering, Cartography and Surveying, EEGECS. 

The existence of university networks in the field of land administration is a necessary, but not sufficient precondition for the provision of long-term capacity building. In every country, incentives must be in place, which can attract talented persons to this field. The role of university departments in this respect is crucial, but without sufficient staff in the field of land administration, initiatives tend to be scattered and passing. It thus follows that emphasis must be attributed to the establishment of sufficient university staff positions in the field of land administration. If the notion of land administration is felt to be too wide and vague, the traditional notion of cadastre may be appropriate. In larger countries, a professorship (chair) ought to be established in the field of land administration, and in all countries at least one permanent, academic position must be available to provide for sufficient long-term capacity building in land administration.

Concluding this section it is suggested that the new edition of Land Administration Guidelines confirms the importance of long-term capacity building and mentions the role of pertinent university departments in this context. The above mentioned and similar university networks may be mentioned as well, as reference frames for the capacity building efforts. It is strongly recommended that the Guidelines lay stress on the importance of establishing permanent staff positions, including professorships, within the field of land administration.

6. The complex notions of land tenure

Land Administration Guidelines’ chapter II on The legal framework opens by noting the existence of “several different legal traditions” (p. 13). However, as we shall see, the subsequent treatment of the subject seems to be of an Anglo-American school, despite the fact that the Guidelines according to the title is addressing countries in transition. These countries are strongly influenced by the civil law tradition of continental European countries. 

The Guidelines’ treatment of real property rights includes notions that appear as surprising from a continental point of view. For example, the notion of land does not primarily refer to a piece of the surface of the Earth, as a non-English lay person would expect, but rather to the rights that are attached to this piece. The Guidelines states that “it will be assumed that the land extends from the centre of the Earth up into the sky” (p. 13). It is obvious that the non-English perception of ‘piece of surface’ does not fit here. Similarly, when mention is made of registration of property transactions, the wording of the Guidelines goes as follows: “.., there needs to be some mechanism to bring land onto the registers”. A non-English person would wonder how many bags of soil were sufficient. 

A reply may be that the (English law) meaning of the term is stated earlier in the Guidelines, namely at the opening of chapter I.  Here land is described as both a physical commodity and an abstract concept “in that the rights to own or use are as much part of the land as the objects rooted in its soil” (p. 3). This is true, but on the other hand, the Executive summary states “These Guidelines use the term ‘land’ to refer to the objects to which mortgages and other data are to be connected” (p. 1). The nature of these ‘objects’ is not quite clear, and the subsequent mentioning of land parcels may allow for conceiving land as a geographical object. Similarly, the glossary of the Guidelines specifies the meaning of the term without reference to the issue of rights, namely as follows. “Land: the surface of the Earth, the materials beneath, the air above and all things fixed to the soil” (p. 91). Moreover, and of considerable more weight: It appears not as justified why continental Europeans shall struggle with the complexities of English property law. A term like freehold provides meaning only if it is implied that “the absolute owner of all land is the State or Head of State” (p. 15), but this is not the case in the civil law countries.

The obvious dilemma is that English is our means of communication and that the scope of the Guidelines does not allow for a substantial treatment of the real property complexities. Finally, and even more critical, comparative law research addressing the real property issue seems to be only emerging at the time when the guidelines were drafted. The following attempts at summarising some of this research.

Until recently, the state-of-the-art in comparative law appears as textbooks discussing the legal families, e.g. the Romanistic, Germanic, Anglo-American, Nordic, Socialist, and Other legal families (Zweigert & Kötz, 1987; cf. Bogdan, 1994). More detailed treaties of specific issues may also be found, e.g. on the formation and performance of contracts. The notion of legal families was brought to the attention of the land administration community by e.g. Jo Henssen in terms of forms of land tenure (1995).

The difference between the Anglo-American common law and the Continental European civil law is attributed to the fact that the kings of England succeeded in concentrating the practice of law in just a few courts in London. Around the courts a well-organised guild of lawyers grew up with independence enough to control the admission of new members to practice and also control the way political directions were cast into current law. Contrarily, on the Continent the emperor lacked sufficient strength to centralise legal activity. Thus professors at the European universities influenced the practise of law, and also reasoned about the systematising of law rules. When royal absolutism and growing nationalism replaced the feudal system, the systematising effort eventually effected the practising of law directly through a number of law books, e.g. the French civil code, or Code Napoleon, of 1804 and the German Civil Code of 1900. The practice of law was seen as a function of state bureaucracy and the judiciary as part of a civil service (Zweigert, 265-266; Strömholm, 1974). The difference between the practise of civil law and of common law has progressively declined since the nineteenth century (Mattei, 1999). However, we are still left with substantial differences in the comprehension and application of property rights. 

The discipline of comparative law has for decades faced the problem of establishing an understanding across jurisdictions. One of the means has been to distinguish between what is called the working rule and the legal justification of that rule. For example, if a patient has suffered damage because of a wrong cure prescribed by a physician, in the USA and in Italy the latter must pay to the former a sum of money to compensate his loss. The working rule is here the same, but the legal justification differs, see details at (Mattei, 1999: 507). Somehow similar, the research project Modelling Real Property Transactions does not compare the statutory laws and prescripts of different countries, but analyses and compares what actually is done: what information is provided, who records and examines, and with what legal effect. Furthermore, introductory and detailed descriptions of property law appear to exist, available for wider adoption by the land administration community (Bruce, 1993; Gambaro et al, 1992)

The research so far suggests that a distinction be made between the unit of real property and the bundle of rights that apply for this unit. The unit of real property is largely a geographical entity, made up of one or more parcels and their fixtures, all of which of course are defined in legal terms. The notion of a bundle of rights may serve as an analytical term that allows for describing various modes of land tenure, including the public restrictions on the dispositions of the owner. 

Concluding this section, it is recommended that recent research, especially the introductory article and glossary of tenure terms of Bruce (1993), be applied for the new edition of the Land Administration Guidelines.

7. CONCLUSION

The paper has surveyed recent research that may be of relevance for a new edition of the Land Administration Guidelines. The sections 2 to 4 describe the outcome of comparative research. It appears that although much research is still needed, consensus on the core notion of a RealPropertyUnit or RealEstateObject of cadastral systems has been achieved. Other components of cadastral systems have been identified as well.

The research outcome so far calls for a more intensified research effort. Following a discussion on long-term capacity building, it is strongly recommended that the establishment of professorships in land administration be given priority in a revised edition of the Guidelines.

Finally, attention is brought to terminology issues, with the view that terms and conceptions are chosen with the target readership in mind.
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