npj | ocean sustainability

Perspective

https://doi.org/10.1038/s44183-024-00055-9

Advancing tuna catch allocation
negotiations: an analysis of sovereign
rights and fisheries access arrangements

M| Check for updates

Mialy Andriamahefazafy' <, Bianca Haas?, Liam Campling®, Frédéric Le Manach*, Camille Goodman®,
Timothy J. H. Adams® & Quentin Hanich?

Regional fisheries management organisations (RFMOs) determine conservation measures for
transboundary fisheries resources. They are also a forum for collective action toward the management
of marine resources. One of the most complex and controversial aspects of this process is the
allocation of catches between RFMO members. There are a variety of processes that can be used for
catch allocation. Inrecent years, there has been atrend in some RFMOs towards establishing a system
of criteria or indicators to determine the volume or percentage of catch that should be allocated to each
RFMO member. Establishing such a system is challenging and the position of countries negotiating at
RFMOs is also shaped by fisheries access arrangements. The debate on allocation has been ongoing
at the Indian Ocean Tuna Commission for more than a decade, where one key point of disagreement is
the treatment of historical catch taken in the waters of a coastal State. On the one hand, coastal states
claim that catches historically taken in their exclusive economic zones (EEZ) should be attributed to
them based on their sovereign rights over living resources. On the other, some fishing countries from
outside the region claim catch history based on fishing conducted in the coastal State’s waters
pursuant to access agreements. We analysed UNCLOS articles, publicly available fisheries access
agreements, and national legislation to unpack the linkage between fisheries access arrangements
and catch allocation discussions, and we also explored examples from other regions and RFMOs. We
point out that the sovereign rights of coastal states over their EEZ provide a strong basis for allocation
negotiations. In the absence of specific agreements to the contrary, any catch history that arises from
foreign vessels fishing inside the EEZ should be attributed to the coastal State. We also argue that it is
time for members of RFMOs —and especially of the Indian Ocean Tuna Commission—to move beyond
the historical catch debate. They need to resolve their differences or consider other ways to allocate
participatory rights in shared fisheries.

The United Nations Convention on the Law of the Sea (UNCLOS) requires
coastal States to promote the optimum utilisation of living resources in the
exclusive economic zone (EEZ). This can entail providing access to a part of
the allowable catch to other states (Article 62 UNCLOS), creating the
possibility for fisheries access arrangements (FAAs). FAAs constitute an
arrangement by which coastal States provide fisheries access to their EEZ for

countries seeking opportunities for their fishing vessels beyond their own
waters in return for a fee or other form of compensation. They started in
1959 and took off in the 1970s with the customary law acceptance of EEZs,
several years before UNCLOS was adopted'. Commonly, FAAs involve
developing coastal States, which may not have the capacity to harvest all the
living resources of the EEZ themselves. The counterparties of these
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arrangements are often developed States, known as ‘distant water fishing
nations’ (DWEFNs), whose land territory is located in other geographic
regions. There is considerable literature on fisheries access arrangements,
particularly with respect to their conclusion and operationalisation in
developing coastal States™. This paper brings attention to another aspect of
FAAs, which has been less discussed in the literature: the question of how
FAAs impact the negotiation of catch allocations in regional fisheries
management organisations (REMOs), specifically in tuna REMOs.

Governments are increasingly urged to adopt conservation and
management measures at RFMOs, through harvest control rules, catch
limits, and allocations. This is because overfishing continues to increase in
various oceanic regions’, and there is a global struggle to achieve the UN
Sustainable Development Goal 14.4 on increasing the proportion of fish
stocks exploited sustainably™. However, adopting conservation and man-
agement measures is a complicated process. The negotiations of such
measures can drag on over years, often imbued with (geo)political
entanglements”’. The effectiveness of REMOs also depends on achieving a
fragile consensus among member states and on how much members want to
adopt strict measures’. This is particularly true at the Indian Ocean Tuna
Commission (IOTC), where negotiations to establish a system for catch
allocations have been underway for 13 years. While all parties agree in
principle on the need to establish catch allocations for the IOTC, the
structure, and criteria of the system by which such allocations would be
made are still under negotiation. The parallel involvement of RFMO
members in FAAs can shape catch allocation negotiations in important—
and sometimes unfortunate—ways'’. In two of the meetings of the IOTC
that the authors observed in 2022, DWFNs fishing in coastal State waters
through FAAs raised the potential link between FAAs and a future catch
allocation system. Parties then spent some time questioning and debating
the rights established by FAAs.

In this perspective paper we examine the role of FAAs in catch allo-
cation discussions at RFMOs, illustrated by ongoing negotiations at the
IOTC. We build on the following question asked (but not answered) by
Haas et al.": in situations where fishing has been conducted by vessels of a
flag State in the waters of a coastal State under an FAA, how should the catch
history be recorded by an REMO? Should it be considered to form part of the
historical catch of the flag State by whose vessels it was harvested? Or should
it be attributed to the coastal State in whose EEZ (and pursuant to whose
sovereign rights) it was taken? In the case of the Indian Ocean, a flag State is
most commonly a DWFN whose land territory is located outside the region.
We tackle these questions in three stages. First, we examine the function of
FAAs and how they relate to catch allocation discussions at the IOTC.
Second, through an analysis of UNCLOS articles, publicly available FAAs,
and national legislation, we show how historical catch taken in coastal State
waters under FAAs does not imply historical rights for DWFNs to catch
allocations in the context of RFMOs. Third, we present the implications of
prioritising historical catch in the adoption of allocation criteria and high-
light some alternative ways of allocating catch, drawn from the experience of
other RMFOs.

We used a variety of qualitative research methods, including legal
review, policy analysis, and participant observation. A starting point was a
detailed analysis of UNCLOS provisions focusing on articles linked to FAAs,
sovereign rights, and management in Part V, which establishes the legal
regime for EEZs. We examined publicly available FAAs, namely, European
Union Sustainable Fisheries Partnership Agreements (SFPAs) for tuna and
the Pacific Islands Multilateral Tuna Treaty with the United States (FFA-US
MLTT). At the time of writing this paper (2023), the EU had 12 active SFPAs
in place, with Cape Verde, Cook Islands, Cote d’Ivoire, Gabon, Guinea-
Bissau, Madagascar, Mauritania, Mauritius, Sao Tomé and Principe,
Senegal, Seychelles, and the Gambia'” (a 13th SFPA, renewed in late 2023
with Kiribati, was not part of this analysis). All of these agreements target
tunas and associated species, often exclusively. Two of these SFPAs also
include hake as a target species (ie., Senegal and Gambia), and two also
target small pelagic species such as sardinillas (i.e, Guinea-Bissau and
Mauritania). The FFA-US MLTT negotiations are coordinated by the

Pacific Islands Forum Fisheries Agency (FFA). The treaty provides US
fishing vessels with multi-year, multilateral access to fish for tuna in the
EEZs of the FFA members. Across all of these agreements, we examined the
duration clauses, including the renewal of agreements, the mention of
sovereign rights (and sovereignty), and the conditions of access. Further,
using the FAOLEX database (see Supplementary material 1), we analysed
national legislation relating to fisheries management for the 12 coastal
countries with SFPAs. We searched for terms relating to ‘catch allocations’
(or “allocation des opportunités de péche’ in French or ‘reparti¢io/atribui¢io
das capturas’ in Portuguese) and ‘quotas’ to see if they were mentioned in the
context of FAAs.

Results were complemented by the authors’ participation as observers
in allocation discussions at RFMO negotiations, including 6 IOTC Com-
mission and Allocation Committee meetings held since 2018 and about 15
annual Commission meetings of the Western and Central Pacific Fisheries
Commission (WCPFC) held since 2004. During these meetings, the authors
took personal notes of verbal interventions by coastal States and DWFNs in
plenary discussions. These observations are flagged as such within the paper.

This perspective is timely because catch allocation has been under
negotiation at the IOTC for 13 years and is still at a standstill. Discussions of
allocation of catch and/or effort are also ongoing in other tuna RFMOs,
including the WCPFC, the International Commission for the Conservation
of Atlantic Tunas, and the Commission for the Conservation of Southern
Bluefin Tuna. The paper can help parties and observers have clarity on the
implications of FAAs for catch allocations.

What are fisheries access arrangements?

Fisheries access arrangements (FAAs) provide rights for vessels of a flag
State (often a distant water fishing nation) to access the living marine
resources in the waters of a coastal State in exchange for a fee and other
modalities determined by arrangement with the coastal state. They fall
within the framework for the optimal utilisation of living marine resources
established in Article 62(2) of UNCLOS, which provides that “[w]here the
coastal State does not have the capacity to harvest the entire allowable catch,
it shall, through agreements or other arrangements and pursuant to the
terms, conditions, laws, and regulations referred to in paragraph 4, give
other States access to the surplus of the allowable catch™”. A 2022 FAO
mapping of FAAs' divides them into a continuum: from FAAs that grant
fisheries access in return for a financial payment (access fees); to FAAs that
grant access at a reduced fee in return for the vessels registering locally
(‘domestication’) and using local goods and services; and through to FAAs
where an investor commits to land the fish domestically and make onshore
investment in processing in return for discounted access fees.

FAAs can be government-to-government, which can be bilateral (the
approach used by the EU) or multilateral (used by the USA with the Pacific
Islands); industry association-to-government (typically used by East Asian
fleets); or company-to-government through direct licensing. Even if gov-
ernments play a central role in negotiating and subsidising FA As, ultimately,
the industries and firms that own distant water fleets are the key agents
benefitting from FAAs". These FAAs provide a time-limited opportunity
for vessels to engage in fishing activity in a coastal state’s EEZ, which can be
measured by catch (a specified volume of fish caught) or effort (a specified
number of vessels over a unit of time, such as a day). In practice, FAAs are
usually some combination of catch and effort for a specific period (from
6 months to a year), even if the overarching arrangement spans multiple
years like SFPAs, for example. Various methods are used to calculate the
financial component, and FAAs are normally regulated by a complex set of
requirements relating to fisheries management, monitoring, control and
surveillance, and enforcement.

The practice of negotiating and agreeing to FAAs (also known as
‘concluding FAAS’) is common practice in industrial fisheries. Powerful
fishing states and entities such as China, the EU (mainly on behalf of France
and Spain), Japan, Russia, South Korea, Taiwan, and the USA are involved
in FAAs in all oceanic regions of the world'. In the Indian Ocean, there are
active FAAs between coastal states and distant water fleets from China, the
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EU, Japan, South Korea, and Taiwan'. In the Pacific Ocean, FAAs are
concluded between Pacific Island states and similar actors as in the Indian
Ocean, with the addition of the USA. Nationally, FAAs play a key role in
foreign aid flows, including through revenues and development aid, as well
as local employment through domestication policies™'*'*. FAAs have long
been criticised for their lack of fairness in terms of the distribution of benefits
and the limited transparency in their conclusion and operations'’~". Recent
criticisms include the negative impacts they have on the sustainability of
fisheries resources and potentially on food security in coastal areas™’".
However, FAAs continue to be concluded as they represent an important
source of revenue and investment for coastal countries, and a central

component in the business model of DWEN fleets"*.

Unpacking the link between fisheries access arrange-
ments (FAAs), historical rights, and catch allocation
negotiations

FAAs generate historical catch, interpreted as historical rights
by DWFNs

While not explicitly mentioned in UNCLOS, the concept of catch history, or
‘historical catch’- meaning the quantity of fish caught in a given area — has
become one of the key indicators used to inform fisheries allocation in
RFMOs, both in relation to the high seas and areas under national
jurisdictions ***'. In the Indian Ocean, fishing undertaken in coastal State
EEZs by DWENS’ vessels pursuant to FAAs has created an important
quantity of historical catch. These DWENS, such as the EU, Japan, or South
Korea have fished in the region under FAAs since the 1980s™ and some
without FAAs in the 1970s™. Over the course of 40 years of fishing in the
Indian Ocean, the EU fleet and EU-owned vessels have fished around three
million tons of yellowfin, skipjack, and bigeye tuna in the waters of coastal
states”.

The question of how the historical catch taken by these foreign vessels
within coastal State EEZs should be attributed is the most contentious
element of the ongoing catch allocation negotiations in the IOTC. The
attribution concerns both Contracting Parties and Cooperating Non-
Contracting Parties of IOTC (also referred to as CPCs). Up until 2020, the
negotiations revolved around two opposing proposals: one from the coastal
states and one from DWFNs. Since the start of discussions, coastal States'
proposals have advocated for the same provision, that: “all historical catches
taken within an area under the national jurisdiction of a CPC shall be
attributed solely to the CPC with jurisdiction over that area, regardless of the
flag of the vessels that took such catches™*. In contrast, DWFNs (mainly led
by the EU and supported by Korea) have proposed that 90% of historical
catch be attributed based on the flag of the vessel by which it was taken™.
DWENs continue to advocate for the position that flag States hold rights on
the basis of historical catch taken in the EEZ”. The contradiction between
the positions held by coastal states and DWENs has generated heated
debates amongst IOTC parties on the nature and extent of rights over these
resources’ .

For example, coastal states have compared themselves to owners of
orchards from which DWFNs have been allowed to pick the apples (pers.
Obs at 2018 IOTC commission meeting). This argument implies that at no
point does the party coming to pick the apple own the land, the trees, and the
apples (or the ecosystem, the fishery, and the fish stock). Until the apple is
picked (or the fish is caught), the holder of the access right only owns the
opportunity to pick the apple (extract the fish), and even then, only on a
temporary and time-limited basis (as per all FAAs'. The apple picker (fishing
operator) only owns the apple (individual fish) once it has been removed—it
is then their property as raw material. If the operator fails to pick the apple
(extract the fish) during the time allocated by the arrangement, then it
remains with the owner of the orchard (fishery). At no point is a claim made
by the operator—in practice or in law—to the reproductive potential over
time of the ecosystem, the orchard/fishery, or even individual apples/fish
and all of their future outputs.

Since 2020, the IOTC Technical Committee on Allocation Criteria has
tried to advance the negotiations by focusing the discussion on one draft text

that combines various elements of previously submitted proposals. This
draft text continues to be negotiated, with a range of criteria and allocation
weightings currently under consideration™. Evolving versions of the draft
text have included alternative texts on historical catch. One version suggests
that a proportion of the catch history is attributed to the coastal State (and
the remainder attributed to the flag State of the vessel). Another version
suggests that the catch history of the EEZ should be entirely attributed to the
coastal state”. The 2023 draft text includes a catch-based allocation clause
under which historical catch within an EEZ is attributed to the coastal state
having jurisdiction but with a proportion/percentage of such historical catch

still to be negotiated™.

Under UNCLOS, fisheries access arrangements do not attribute
historical rights to DWFNs

Article 62 of UNCLOS makes clear that other States may be given access to
fish in the EEZ under FA As. However, this is firmly within the framework of
the coastal State’s sovereign rights over living resources in the EEZ and the
conservation of resources as established by Article 61. The concept of
“surplus” is central to this framework. A “surplus” corresponds to the
fraction of the “total allowable catch” that the coastal State does not have the
capacity to harvest itself, which would thus remain in the water if not
harvested by vessels of another State™. Article 62 provides that where a
[coastal state decides that a] surplus exists, the coastal State must allow other
States to access it, “through agreements or other arrangements”. The
granting of access to fish for the surplus in the EEZ of a coastal State does not
automatically result in any permanent transfer of historical or future rights
to the vessel’s flag State. The role of the flag State (which, in the case of the
Indian Ocean is most commonly a DWFN) is to exercise responsibility for
the actions of its vessels and require them to comply with the laws and
regulations of the coastal State while operating in that State’s EEZ under
the FAA.

Moreover, Article 56 of UNCLOS provides coastal States with sover-
eign rights to explore, exploit, conserve, and manage the living resources of
their EEZs". In addition, Article 61 requires the coastal State to ensure the
proper conservation and management of the whole population of a species,
as well as associated and dependent species, in a way that avoids over-
exploitation. Therefore, the rights (and concomitant obligations) to con-
serve and manage fishery resources in the EEZ, and to make decisions about
how and by whom they are harvested remain perpetually with the coastal
State. This could not be achieved if rights over a particular portion of a stock
were transferred to foreign flag States as a result of granting access to the
surplus under FAAs. Furthermore, even if the surplus is established by a
coastal state, such surplus would vary in different years. The recipient of the
access is also likely to vary over time, which further refutes the argument that
if access is granted under an FAA, rights (in the form of future allocations)
are transferred permanently to a flag State. Finally, UNCLOS does not
provide any guidance on how long FAAs may last. The coastal States may
enter into FAAs as long as the stock is in good health and not subject to over-
exploitation and a surplus exists. In this respect, the concept of surplus is
explicitly referenced in five out of the 12 EU SFPAs analysed in this paper,
and in the EU Common Fisheries Policy. Yet, SFPAs have also been con-
cluded in the Indian Ocean in situations where surpluses have not been
established. Moreover, two of the three targeted stocks under SFPAs are
currently overfished™*, which strongly calls into question whether any
surplus still exists in the region.

In the context of highly migratory species such as those under the
jurisdiction of IOTC, consideration also has to be given to the obligation of
cooperation established in Articles 64 and 118 of UNCLOS. These articles
require both coastal and flag States to cooperate through REMOs to ensure
the conservation and sustainable use of straddling and highly migratory
stocks throughout the region. In this respect, one potential argument is that
where a flag State is authorised to fish for a certain species under an REMO
and then receives permission to fish that allocation in the coastal State’s EEZ
under an FAA, the resultant catch should be attributed to the flag State for
the purposes of future allocation. However, there is nothing in UNCLOS
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that contemplates this. The duty to cooperate through RFMOs applies
alongside—and does not override—the coastal State’s extensive rights and
obligations with respect to living marine resources in the EEZ discussed
above. If catch taken in a coastal State’s EEZ is to be attributed to the flag
State, this should be the subject of express agreement between the coastal
State and the flag State as part of the FAA, even if that catch forms part of an
REMO allocation.

Fisheries access arrangements do not establish the historical
rights of DWFNs

The analysis of the 12 EU SFPAs and the national legislation of their
respective parties shows that SFPAs do not even mention the possibility of
historical rights. SFPAs grant a right of access to EU distant water fishing
vessels for a specific duration (Fig. 1). Even though the SFPAs are multi-year,
reference to catch volumes is made on the basis of annual time periods and
can vary from one SFPA protocol to the next. Further, references to catch
volumes do not accumulate through the years of the protocol. None of the
SFPAs transfer ongoing rights over the resources fished (Fig. 2) (See sup-
plementary material 2 for a detailed table).

Our analysis of the EU SFPAs does not reveal any reference to the
transfer of enduring rights from the coastal State to the flag State, nor any
reference to the right to a yearly catch volume to be transferred to the next
year. None of the EU SFPA mentions future catch history. Permission to fish
in the EEZ is limited to a specified period and only grants access, not
ongoing rights. The 12 EU SFPAs apply to a certain timeframe ranging from
3 years (e.g., Cook Islands) to 6 years (e.g., Gabon, Seychelles) (Fig. 1).
Although these arrangements are limited to a set number of years, they are
mostly tacitly renewed for the same period through implementing proto-
cols. For example, the SFPAs with Cabo Verde, Cote d'Ivoire, and Gabon
have been tacitly renewed since 2007. The exception to these renewals is the
SFPA signed with Madagascar in 2023, which does not mention any tacit
renewal. Moreover, coastal states can also change the duration of renewing
protocols despite the terms of the main SFPA. This has been the case for
Guinea-Bissau, Mauritius Sao Tomé, and Principe, for which the duration of

Guinea-Bissau The Gambia

Date of SFPA: 2007 Date of SFPA: 2019

the protocols is longer than the main SPFA. For Cook Islands, Gabon, and
Mauritania, the duration of the protocols is shorter compared to the main
SEPA. This shows that coastal States retain a level of negotiation despite the
mention of tacit renewals in SFPAs. It further reinforces the fundamental
principle of time-limited access. In all of these examples, EU operators only
have a right to access an opportunity to fish as provided by the coastal State.

SFPAs provide detailed conditions of access. These can be a ‘limit of
reference’ in the case of tuna (i.e., a target catch that can be surpassed for
financial compensation). They often (but not always) include quotas in the
case of other target species (i.e., a maximum tonnage of fish). They also
indicate a certain number of vessels, certain species to be harvested, and
specific terms and conditions. The sovereign rights of coastal states are
always recognised within the preamble of each SFPA. The latest evolution in
this area is in the 2023 SFPA with Madagascar, which mentions in the
principles of the agreement that “the Parties shall act with due respect for
sovereignty and sovereign rights within the meaning of Article 56 of
UNCLOS™”. This means that this SFPA asserts the coastal state’s sovereign
rights to explore, exploit, conserve, and manage the tuna resources. All
fishing activity under SFPAs falls under the jurisdiction of the coastal state,
and EU parties have to comply with the coastal state’s laws and regulations.
For example, common phrasing in SFPAs includes “The Union vessels
operating in [host country] fishery areas shall comply with the applicable laws
and regulations of the [host country] ™. Fishing vessels are required to report
data, including catches within the EEZ, to the coastal state, supporting the
coastal state’s sovereign rights over the resources”.

Regarding the FFA-US MLTT, which is the tuna treaty between Pacific
islands and the United States, it first entered into force in 1988. It was
initially limited to 5 years, and then subsequently was renewed twice for ten
years each'. Since 2013, the negotiations for the agreement have experienced
some turbulence, due to a variety of reasons, but have continued to renew,
with the most recent renewal signed in November 2022 for ten years. As
such, just like SFPAs, the MLTT is a negotiated process where access to the
opportunity to fish is agreed upon by the coastal state on a time-limited
basis. Similar concepts on access and compliance with national laws are also

Senegal Mauritania

Date of SFPA: 2014 Date of SFPA: 2021

SFPA Duration: 4 years

Current implementing
protocole: 2019-2024

SFPA Duration: 6 years

Current implementing
protocole: 2019-2025

SFPA Duration: 5 years

Current implementing
protocole: 2019-2024

SFPA Duration: 6 years

Current implementing
protocole: 2021-2026

Tacit renewal: Yes Tacit renewal: Yes
Cabo Verde A A

Date of SFPA: 2007

SFPA Duration: 5 years

Current implementing

<
protocole: 2019-2024

|
Tacit renewal: Yes ’ IJ|

;

Cote d’lvoire ) ¢

Date of SFPA: 2007
SFPA Duration: 6 years

Current implementing
protocole: 2018-2024

Tacit renewal: Yes

Tacit renewal: Yes Tacit renewal: Yes

1 i Kiribati
Date of SFPA: 2007
SFPA Duration: 6 years

Current implementing
protocole: 2023-2028

Tacit renewal: Yes

1.

v v v

v v

Sdo Tomé and Principe
Date of SFPA: 2011
SFPA Duration: 4 years

Current implementing
protocole: 2019-2024

Tacit renewal: Yes

Gabon
Date of SFPA: 2007
SFPA Duration: 6 years

Current implementing
protocole: 2021-2026

Tacit renewal: Yes

v
Madagascar

Date of SFPA: 2023
SFPA Duration: 4 years

Current implementing
protocole: 2023-2027

Tacit renewal: No

Mauritius
Date of SFPA: 2014
SFPA Duration: 6 years

Current implementing
protocole: 2022-2026

Tacit renewal: Yes

Seychelles
Date of SFPA: 2020
SFPA Duration: 6 years

Current implementing
protocole: 2020-2026

Tacit renewal: Yes

Cook Islands
Date of SFPA: 2017
SFPA Duration: 8 years

Current implementing
protocole: 2021-2024

Tacit renewal: Yes

Fig. 1 | The duration of the 12 EU SFPAs analysed and the 13th SFPA with Kiribati renewed end of 2023. Each SFPA is described with their signing date, their duration,

the current active protocol and the mention if the SFPA is tacitly renewed.
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Fig. 2 | Mentions of sovereignty, catch history, and
allocations in the 12 SFPAs and national legisla-
tions. Two questions explore if sovereign rights or
future catch history are mentioned in SFPAs. The
third question investigates if national legislations
make reference to allocations and quotas under
fishing access arrangements.

Are sovereign rights of coastal states
acknowledged in SFPAs?

Do SFPAs mention compensation for
future catch history and right transfers?

Do national legislations mention
allocations/quotas in the context of FAAs -

0 2 4 6 8 10 12

No HYes

reflected in the treaty. The MLTT allows temporary access to the EEZ of
coastal states. All licensed vessels must comply with the national law of each
Pacific Island state. Generally, it has been emphasised that nothing in this
treaty shall “prejudice the rights, jurisdiction, and duties of parties under
international law” (Art. 4.12)".

Furthermore, our review of national legislation did not reveal any
potential allocation or quota associated with the implementation of FAAs.
We did find mention in Cabo Verde legislation regulating fishing activities
of the need to respect established quotas when negotiating access agree-
ments. Further, the Cook Islands Marine Resources Act*' mentions allo-
cations under FAAs. The terms are that “Fishery allocations under access
agreements shall - [...] (c) be made taking into account, inter alia, the
following considerations as may be appropriate: (i) past and present fishing
patterns and practices; [...] and (iv) whether such allocations would
advance the development of the fishing industry in the Cook Islands”. Here
while the Cook Islands recognise historical rights, allocation is still in the
context of national management. Other countries, such as Madagascar or
Senegal mention the possibility of establishing quotas, but these are not
linked to FAAs.

The implications of attributing historical catch
Attributing historical catches correctly in the context of REMO allocation
processes is critically important, especially for the IOTC, as it has implica-
tions for both the management of resources and FAAs concluded in the
region.

Attributing historical catch mainly to DWFNs would exacerbate
existing power imbalances

The proposal of DWFNSs to attribute historical catch caught within EEZs
mainly to flag States is not contemplated in UNCLOS nor in national
legislation. It is also not addressed in FAAs negotiated to facilitate foreign
fishing access to EEZs. This approach would undermine the exercise of
sovereign rights by coastal states over the resources of the EEZs" and
produce a ‘double inequity’ of outcomes: first, the surplus catch has been
historically underpriced through comparatively low access fees; second, this
same catch from inside a coastal State’s EEZ is then proposed as historical
evidence for future quota for the foreign flag State. As also argued by Haas
et al.', this entrenches and perpetuates historical inequalities. It would
reinforce the economic power of DWFNSs such as the EU and its distant
water fleet which has since the early 1980s invested hundreds of millions in
its fleet and fishing operation in the Indian Ocean, including through
subsidies™".

If adopted at the IOTC, this model of attributing catch from a coastal
State’s EEZ to a foreign flag would radically alter the operation of tuna
fisheries and the implementation of FAAs in the Indian Ocean. It would
dramatically increase the power of the historically dominant EU, and

effectively enshrine them with ownership—or at least control—of the
region’s tuna fisheries. For example, some Indian Ocean coastal devel-
oping States have not historically had the capital, infrastructure or access
to technology to develop their own domestic fleets, but have an aspiration
to do so. In the meantime, they have sold access to foreign fleets who have
maintained their foreign ownership and provided little or no support for
domestic development aspirations. Attributing catch history to these
foreign flag States for the purposes of allocation would then further
undermine future access benefits for the coastal State, as it would limit any
fishing within their EEZ to foreign vessels from DWEFNs such as the EU
that held sufficient quotas. This would also increase the negotiating power
of DWEFNs in access fee negotiations as competition would be limited to
DWFNs with quotas. It would also further undermine domestic devel-
opment aspirations because domestic fishing firms based in the devel-
oping coastal state would now be required to purchase quota from foreign
DWENs before they could legally fish within their coastal waters. In effect,
this model would result in developing coastal States being highly depen-
dent on DWFNs to access the resources of their own EEZs. It would
effectively destroy the sovereign rights granted by the UNCLOS to coastal
States.

It would also establish a vastly different framework from what is in
place in tuna RFMOs in other oceans. In the Pacific or in the Atlantic, other
principles related to citizenship and equity or the state of the fish stock are
prioritised over historical catch®. If the IOTC adopts a system of catch
allocation that mostly attributes historical catch from EEZs to DWFN, it
will undermine the efforts of coastal states in applying other criteria in other
oceanic regions, such as in the Pacific and Atlantic oceans. Globally, it will
also go against existing calls for ocean equity. The high-level panel of States
for a sustainable ocean economy, for example, calls for an equitable dis-
tribution of benefits and redistribution of wealth from ocean activities™. It
would also erode progress towards achieving the UN Sustainable Devel-
opment Goals, particularly SDG 14.7 which aims to increase benefits from
fisheries for small island developing States™.

Leaving aside the EU, other DWFNs are less strident in their positions
in the IOTC negotiations, and China even actively supports the coastal
States in the defence of their sovereign rights (pers. obs at 2022 Allocation
meeting of the IOTC). It should also be noted that a different position is
taken by the EU and other IOTC DWENSs at the WCPFC. There, DWFNs
have agreed to allocate catch in the Western and Central Pacific Ocean
purse-seine fishery in a way that attributes historical EEZ catch to the
relevant coastal states. This agreement was renewed in December 2022
when the EU and all other DWFNs agreed to a process to negotiate high seas
purse-seine allocations in 2023, recognising the limits implemented by
coastal States for their EEZs*. Proposals by DWFNs on allocation in the
high seas included allocating 50% of the high seas quota to developing States
that had not previously received catch limits of their own".
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Attributing historical catch to coastal states could empower
coastal states

If the IOTC attributed historical EEZ catch to the coastal State and historical
high seas catch to the flag State, this would be consistent with the jurisdic-
tional framework established in UNCLOS and with existing practice in
other regions. It would also minimise any impact on the future operation of
the region’s tuna fisheries, or on future FAAs. In this scenario, DWFNs
would continue to negotiate FAAs for access to an EEZ, fishing against the
quota allocated to the coastal State (and producing a catch history attribu-
table to that coastal State) when inside an EEZ. When fishing on the high
seas, all IOTC parties (whether coastal States or DWENs) would be limited
to their flag State quota. This would also be consistent with Article 62(4) of
the UNCLOS, which provides that coastal States can establish quotas of
catch for fishing in the EEZ. Such quota must be complied with by nationals
of other States fishing in the zone. In this sense, establishing quotas and
allocations at the RFMO level could help coastal States establish quotas at
the national level. This, in turn, might introduce catch limits to future FAAs
and would need to be considered when concluding FAAs.

Fishery and area management can be another way to allocate
historical catch

The WCPFC provides interesting lessons learned for the IOTC and other
REMOs on how to attribute catch based on the area differentiation of EEZs
and the high sea. Members of the WCPFC are managing conservation limits
and allocation frameworks differently, notably by fishery (large-scale purse-
seine vs. longline) and between areas (EEZ and high seas). Since 2009, the
fishery for Skipjack/ tuna targeted by large-scale purse-seine vessels has been
largely managed through the WCPFC Tropical Tuna Measures'". These
successive measures have managed purse-seine fishing days rather than
purse-seine target species catch. They effectively allocate purse-seine effort
in EEZs according to the coastal state having jurisdiction over that EEZ and
not according to the flag State fishing the tuna. Flag-based effort limits for
purse seiners are only in place for high seas areas, and only for fleets from
developed States to avoid a disproportionate burden of conservation on
developing States that have not previously had the opportunity to develop
their domestic fleets. While the Tropical Tuna measures refer to “limits”
rather than allocation, the EEZ limits are implemented as lasting allocations.
The high seas limits, however, are considered temporary and are open to
change according to decisions of the Commission™. The biggest share of the
EEZ purse-seine allocation belongs to a consortium of near-equatorial small
island developing States called the Parties to the Nauru Agreement (PNA).
These are the Federated States of Micronesia, Kiribati, Marshall Islands,
Nauru, Palau, Papua New Guinea, Solomon Islands, and Tuvalu, and have
since been joined by one Territory: Tokelau. The PNA+Tokelau con-
sortium has its internal formula for allocating its WCPFC share through the
Palau Arrangement Purse-seine Vessel Day Scheme (VDS)™"™. It is also
responsible for keeping the annual sum of its allocation usage by all parties
within the annual subregional limit agreed upon at WCPFC.

Under the Vessel Day Scheme, the PNA coastal States can establish,
limit, allocate, and trade purse-seine fishing opportunities within and
between their EEZs. DWFN’s can conclude bilateral FAAs with PNA coastal
States for fishing in their EEZs within the limit of the fishing opportunities
allocated under the scheme. The scheme and its integrated multilateral
Fisheries Information Management System provide the foundation for
more effectively valorising access to PNA EEZs, but in ways that are up to
individual national Parties to decide. Under this management scheme,
FAAs between DWFNs and coastal states have to comply with the national
laws implementing it in countries’ national waters. This requirementled toa
break-off in FAAs between PNA Parties and the EU. The latter did not
recognise the national implementation of the scheme until recently. The
Cook Islands, which is in the region but not part of the PNA, remained the
only Pacific Island nation with an active FAA with the EU. However, the
EU’s approach to this appears to be changing. The latest protocol of the
Cook Islands’ FAA fully acknowledges the implementation of the scheme. It
has been the same in the recently concluded SFPA protocol between PNA

member Kiribati and the EU”. The multilateral purse-seine access agree-
ment between the USA and the Pacific Islands is now also managed in a way
that is compatible with the Vessel Day Scheme and the limits under the
WCPEFC Tropical Tuna measures.

The longline fisheries under the WCPFC tropical tuna measures are
managed differently, with longline fisheries for bigeye tuna species being
managed under catch limits by flag, both within EEZs and on the high seas.
However, developing States are currently exempt from these flag limits if their
annual catch of bigeye tuna is <5000 tons. This is to provide some opportunity
for development****, Discussion towards establishing an allocation system for
tropical tuna longlining, and removal of exemptions, is also taking place at the
WCPFC. While PNA and other Pacific Islands members have proposed a
zone-based allocation similar to the purse-seine fishery, longline fisheries are
much more frequently located in the WCPFC high seas. This reduces the
bargaining power of WCPFC-developing coastal States compared to the
purse-seine fisheries, which are more dependent on fishing in EEZs'".

It is important to note that there is an important geographical differ-
ence between the IOTC and the WCPFC. About half of the tuna catch in the
IOTC is caught in the high seas, whereas in the WCPFC, 85% of all catches
occur within EEZs. However, the WCPFC countries have shown that area-
based management is feasible and can help countries build negotiation
power when concluding FAAs, and securing allocations through REMOs at
the regional level.

Conclusion

The concept of historical catch that a small number of DWFNs promote in
the establishment of catch allocation in RFMOs is not supported by the
jurisdictional framework of UNCLOS or the terms of FAAs. As our analysis
has shown, within the UNCLOS framework, the sovereign rights of coastal
states include the exclusive right (and concomitant responsibilities) to
regulate the utilisation of fisheries resources in the EEZ. This includes
determining whether or not there is a surplus and who may access it. We
have also established that FAAs only grant a time-limited term of access to
any such surplus by foreign vessels. They do not provide an ongoing access
right beyond the arrangement period, nor remove or alter the sovereign
rights of coastal states. Therefore, neither UNCLOS nor FAAs provide a
legal basis for using historical catch taken by DWFN vessels in a coastal State
EEZ to allocate REMO quota to the flag State of those vessels. Such allocation
towards DWFNs would represent a rejection of the very principles of equity
underpinning UNCLOS. The convention was negotiated precisely with the
view that developing countries should be in a position to benefit more from
the marine resources in their EEZs.

As noted by” the IOTC is the only tuna REMO that has not established
any catch allocation system, and it has made limited progress on this despite
more than 10 years of negotiation. This paper suggests that it is time for
IOTC parties to seek inspiration from other RFMOs whose allocation
processes reflect area-based management and other modern principles of
fisheries management. To achieve this, however, a change of paradigm is
needed, particularly from the EU. Having managed to secure access to the
resources of coastal States in the Indian Ocean through FAAs, DWFNs now
want to use that access as a basis for claiming ongoing rights to the biggest
part of the allocation pie. DWFNs need to move beyond their focus on
historical entitlements as it perpetuates legacies of resource dispossession
and domination'*”. These historical privileges were characterised by
developmental and power imbalances™. The ‘win-win” and ‘sustainable
partnerships’ rhetoric employed by DWFNs when concluding FAAs should
also translate into a full recognition of the sovereign rights of coastal states
over fisheries resources during negotiations of catch allocations.
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