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The Worlds of Academics and Legal Practice in the United States: 

Introduction 

A Widening Gap? 

Daniel H. Foote 
July 14, 1994 

I prepared this paper for a symposium entitled, "Academics and 

Practitioners in Japan and the United States: Can the Two Worlds Ever 

Meet?" When I saw the symposium title, my first reaction was that it 

might seem strange to ask whether the worlds of academics and legal 

practice can ever meet in the United States. After all, to a large degree 

the history of the law school in the United States has been that of an 

institution dedicated to the training of legal practitioners; the vast 

majority of US law professors are members of the bar; and many, if not 

most, US law professors also practice or serve as legal consultants from 

time to time. In fact, of any nation in the world, in the US legal 

education probably has the closest connection to the world of practice. 

Still, in recent years, a number of observers have claimed that in the US, 

two worlds that used to meet regularly have begun to drift apart, with 

law schools becoming so academically and theoretically-oriented that 

they have started to lose touch with and relevance to legal practice. 

The history of the modern American law school is generally 

traced to Christopher Columbus Langdell's development of the case 

method at Harvard in the mid-1800s. One aspect of Langdell's 

approach that is often forgotten is that it was intended as an academic 
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systematic assessment should be made of what skills practicing lawyers 

need, so that those skills could be better taught during law school. In 

fact, a few years later Llewellyn stated, "No faculty and, I believe, not 

one percent of instructors, knows what it or they are really trying to 

educate for. "6 

By the late l 960s, the Ford Foundation had also entered the 

debate, with a program that urged greater attention to clinical training 

and professional responsibility at law schools.7 From what I've seen in 

both the US and Japan, it is undeniable that carefully targeted funding 

programs can help influence the direction of curricular reform. The 

Ford Foundation, by establishing a ten-year project for funding clinical 

programs, played a significant role in the spread of clinical offerings 

(with both simulated cases and representation of actual clients) at law 

schools across the US. And both the Ford Foundation's support and, at 

least as importantly, public concerns raised by Watergate and other 

scandals generated increased attention to legal ethics in law school 

teaching. 

All of these criticisms, however, shared one central theme: a 

recognition that the primary role of the US law school is the training 

and education of lawyers, judges, and other legal practitioners. While 

the critics argued that the case method alone does not adequately serve 

that role, and therefore should be supplemented -- with clinical or 

other offerings -- or even reexamined as a teaching methodology, they 

6 KARL I.J.E\四.LYN, THEBRAMBLEBUSH: ON 0URlAW AND ITS STUDY 139 (3d ed. 1960).

7s.e.c. Macerate,辿肛a. note 2, at 520-521. 
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agreed on the fundamental principle that the primary role of the law 

school is for training practitioners and providing guidance on major 

legal issues of the day. 

The past few years have seen yet another wave of criticism. One 

aspect of the current criticism is that law schools are not doing an 

adequate job in training graduates for practice. Although the asserted 

inadequacies may be somewhat different than in past years, this 

criticism is similar in tone to those of the past. That theme has 

recently been joined, however, by strong charges that the law schools' 

own attitudes have changed. According to this argument, law schools, 

rather than viewing their primary role as the training of practitioners, 

increasingly view themselves as mere academic graduate schools, 

which look on legal practice with disinterest and even disdain. This, it 

is claimed, reflects a growing disjunction between law schools and the 

bar in the US. Needless to say, this aspect of the current wave of 

criticism is quite different in tone from the criticisms of the past. 

In the past two years, two examinations of law school education 

have attracted much attention in the US. The first is a report 

published by the American Bar Association (ABA) in August 1992, 

entitled legal Education and Professional Development -- An 

F.ducational Continuum (but widely known as the Macerate Report, 

after Robert Macerate, former president of the ABA, who strongly 

promoted the views contained in that report during his term as ABA 
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president and has continued to do so ever since).8 The second is an 

article by Judge Harry E.d wards of the U.S. Court of Appeals for the D.C. 

Circuit, published in the Michigan Law Review in October 1992, entitled 

"The Growing Disjunction Between Legal E.ducation and the Legal 

Profession. "9 

I. The Macerate Report

The Macerate Report reflected the culmination of a three-year 

study. The study examined historical patterns and developments in 

law practice, the types of skills regularly utilized and needed by 

practitioners in various branches of the profession (e..g.,, large and 

small firms, in-house lawyers, lawyers in public agencies), and 

predictions for future directions of the legal profession, along with the 

implications of those future trends for skills that are likely to be 

needed. 10

8 AMERICAN BAR AsSOCIATJON, SF.CflON OF I.J:GAL EDUCATION AND ADMISSIONS TO THE BAR, I.J:GAL 
EDUCATION AND PROFESSIONAL DEVELOPMENT -- AN EDUCATIONAL CoNTINUUM, REPoRT OF THE 
TASK FORCE ON LAW SCHOO� AND THE PROFESSION: NARROWING THE GAP (1992) (hereinafter 
MACCRATE REPoRT). 
9 Harry T. Edwards, The Growing Disjunction Between Legal F,ducatjon and the legal

Profession, 91 MICH. L REv. 34 (1992). 
IO One trend identified was the "explosion in numbers and use of legal services,"
MACCRATE REPoRT, SJ.l..lllA note 8, at 13. Others included increasing specialization and 
increasing diversity. The diversity includes the obvious aspect of more women and 
minorities in the legal profession, but also a greater diversity in forms of practice: a 
gradual decline in the percentage of sole practitioners, coupled with a doubling of the 
percentage in firms of over 50 lawyers, from 7.3% to 14.6%, in just the 8 years from 
1980 to 1988; greater specialization; a growth in new types of providers of legal 
services for,�. the poor; along with large numbers of in-house counsel (holding 
steady at about 10% of the profession since the 1960s) and government lawyers, id... at 
29-) 02. 
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Based on this examination of the legal profession, the ABA task 

force compiled a list of what it considered to be "the fundamental 

lawyering skills essential for competent representation."• I This list, 

the so-called "Statement of Fundamental Lawyering Skills and 

Professional Values" (widely referred to as the Statement of Skills and 

Values, or SSV), forms the centerpiece of the Macerate Report. 

The Statement of Skills and Values identified the following ten skills it 

feels every practicing lawyer should possess: (1) problem solving ability; (2) 

legal analysis and reasoning ability; (3) legal research skills; ( 4) skills in 

factual investigation; (5) skills in oral and written communication; (6) 

counseling skills; (7) negotiation skills; (8) understanding of procedures for 

litigation and alternative methods of dispute resolution (ADR); (9) skills in 

organizing and managing legal work; and (10) ability to recognize and 

resolve ethical dilemmas.12 

The SSV also identified four fundamental values of the legal profession, 

along with a corresponding set of responsibilities. These are, respectively: 

(1) the value of providing competent representation (with an associated

responsibility to clients); (2) the value of striving to promote justice, fairness 

and morality (with an associated public responsibility to the justice system); 

(3) the value of maintaining and improving the legal profession (with an

associated responsibility to the legal profession); and (4) the value of striving 

11 Id.at 135.

12Sc.c. id.. at 138-140.
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for professional self-development (with an associated responsibility to 

oneself).13 

The fu 11 Macerate Report contained over 80 pages of elaboration 

of these skills and values. A subsequent chapter then examined 

current law school instruction in skills and values. While 

acknowledging that many of the skills can and should be taught in 

traditional Socratic method courses, the Report's authors seemed to 

feel that the preferred means of teaching many of the skills lies in such 

explicitly focussed skills training courses as clinics, externships, and 

simulations. The Report found that "the majority of graduating law 

stud en ts had four or fewer skills'experiences'(simulated skills, clinics, 

externships or others) while in law school,"14 and emphasized that 

"professional skills training occupies only nine percent of the total 

instructional time available to law schools."15 The Report also 

contained a set of 25 recommendations for enhancing professional 

development during the law school years.16 

On its face, however, the Report took some pains to stress that it 

was not intended as a criticism of existing law school education. The 

task force that conducted the study was officially named: "The Task 

Force on Law Schools and the Profession: Narrowing the Gap." The 

study thus started from the assumption that there is a gap, and that it 

needs to be narrowed. In the very first two sentences of the Report, 

13&id..at 140-141. 
14kL at 240.
15 kl. at 241.
16kL at 330-34. 
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though, the authors stated: "At its birth this Task Force acquired a 

name that projects a distorted image of a legal education community 

separated from the 'profession' by a 'gap' that requires narrowing. As 

the Task Force proceeded to fulfill its mission suggested by its name 

and to narrow the 'gap,' it recognized that the image was false." 17 The

"gap," the Report stated, is primarily one of mistaken perceptions 

about the respective responsibilities and roles of law schools and law 

firms in legal education.1 8

As the official Report's subtitle indicates, the Task Force 

concluded that legal education is "an educational continuum," 

beginning before law school and continuing throughout a lawyer's 

entire career. The SSV, the Report stressed, is simply a guide designed 

to serve as "a basis for discussion and further development. Any 

direct, compelled use of the Statement ... would be antithetical to its 

purposes and goals." 19 Yet in the very next sentence the Report added,

"We do believe the Statement should be an essential reference in the 

accreditation process. 1120 Given that and similar statements, it should

come as no surprise that most law schools regarded the Macerate 

17Id... at 3.

I8Id... at 4.

19Id... at 267. See also Robert Macerate, Peep aria g lawyers to Participate Effectively
in the Legal Profession, 44 J. LEG. FI>uc. 89, 90 (1994) ("We intended [the SSVJ to be 
read neither as a prescribed catalog of courses nor as a catechism that law schools 
must teach."). 
20Id...
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Report as a challenge, backed by the ultimate threat provided by the 

ABA's role as the accreditation body for law schools in the US.21 

II. Judge因wards'Criticisms

While the ABA Task Force disavowed any notions of a direct 

attack on existing legal education, Judge因wards took an entirely 

different approach -- his article was an outright attack on recent trends 

in US legal education. In the first paragraph, he stated: "The [law] 

schools should be training ethical practitioners and producing 

scholarship that judges, legislators, and practitioners can use. … But 

many law schools -- especially the so-called'elite'ones -- have 

abandoned their proper place, by emphasizing abstract theory at the 

expense of practical scholarship and pedagogy."22 

Based on his own experiences in five years as a practitioner, over 

ten years as an academic (at Michigan and Harvard from 1970 to 1980, 

followed by part-time teaching positions thereafter at six different 

"elite" institutions) and over ten years as a judge (on the D.C. Circuit 

since 1980), as well as on a survey of his current and former law clerks, 

Judge因wards issued a series of harsh criticisms of what he saw as 

trends in legal education. Most of these reflected various aspects of 

what因wards characterized as a trend toward a "graduate school" 

model of the law school, focussed on questions of abstract theory, 

211 might add that the very fact that the ABA is the responsible accreditation body 
provides a further reminder that the primary focus of US law schools has been and 
remains the training of the profession 書

22Edwards，辿止逗 note 9, at 34. 
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rather than a professional school model focussed on the needs of the 

practicing bar. 

This trend, he argued, is reflected in hiring patterns at law 

schools.23 Whereas skilled practitioners were once valued as new 

faculty members, now they are scorned and rejected. Instead, he 

claimed, faculty hiring focuses on what he refers to as "impractical" 

scholars -- those with Ph.D.'s in esoteric subjects ("the more esoteric the 

better," he later remarked at a conference I attended), who advance 

abstract theories but do not focus on practical, doctrinal issues of 

concern to practitioners. 

These same attitudes affect scholarship, as well, F.dwards argued. 

Many of this new generation of "impractical" scholars do not wish to 

focus on practical issues of use to the bar. Rather, they choose to write 

only for a narrow range of other scholars. And even if a young 

professor wished to write for the practicing bar, such articles would be 

looked down on and dismissed as mundane and dull when the 

professor was considered for tenure. As a consequence, fewer and 

fewer faculty members are willing to write the doctrinal articles and 

treatises that are of such importance to the practitioners, judges, and 

legislators who previously looked to law professors for guidance on 

difficult issues: "The 'impractical' scholar ... produces abstract 

scholarship that has little relevance to concrete issues, or addresses 

concrete issues in a wholly theoretical manner."24 And "[b]ecause too 

231.d... at 34-37, 50-51.

241.d... at 35.
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few law professors are producing articles or treatises that have direct 

utility for judges, administrators, legislators, and practitioners, too 

many important social issues are resolved without the needed input 

from academic lawyers."25 

These trends, Edwards contended, are also reflected in the law 

school curriculum. Because law schools tend to defer heavily to what 

teachers want to teach, and because so many of the "impractical" 

scholars want to teach only the "impractical" subjects that interest 

them, course offerings are increasingly slanted toward 

interdisciplinary courses and highly theoretical offerings that are not 

of use to the practitioner. At the same time, advanced doctrinal 

offerings are being lost from the curriculum. As a result, "[n]ow…law 

students receive a rudimentary doctrinal education, but ... often do not 

receive the full and rich doctrinal education they deserve."26 

Edwards'criticisms were based heavily on his views of 

"impractical" legal scholars. He set forth two main categories of 

"impractical" scholars: 

Critical legal studies exemplifies the first kind of 
"impractical" scholarship. The CLS scholar does not 
demonstrate how authoritative texts constrain and guide a 
governmental decision. Rather, quite typically, the CLS 
scholar purports to'show'the opposite: that the texts are 
'indeterminate.' .書．［Such] legal nihilism ... has little direct 

25ld... at 36. It is worth noting, though, that tremendous numbers of practice
oriented articles, along with treatises on a wide range of topics, are now being written 
by practitioners; and many of these articles and treatises are of quite high quality. 
26ld... at 58. 
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proponents, and their concomitant disdain for law practice, are 

dep lorable."29 

At times F.dwards' article reads as though he wished all such 

"impractical" scholars would move to other theoretical graduate 

schools, where they presumably belong; but in several places he 

emphasized that "these various nontraditional movements have the 

potential to be valuable additions to the law schooI."30 The key issue, 

he argued, is one of balance. Accordingly, to all of these problems, 

F.d wards' primary remedy is restoration of balance: "The [law] schools 

must seek a balance of 'practical'and 'impractical' scholars: by hiring 

more of the former; by creating a congenial environment for their 

work; and by assigning 1h皿to teach the doctrinal curriculum."3 1 

III.-

Not surprisingly, law schools and law professors were quick to 

respond both to the implicit criticisms contained in the Macerate 

Report and, especially, to Judge F.d. wards' frontal attack. One of the 

most comprehensive sets of responses appeared in an August 1993

symposium issue of the Michigan law Review,32 which contained 

seventeen separate responses to F.d.wards. A second major set of 

responses to both the Mac Crate Report and the F.d wards article is 

291d.. at 51-52. 
30ld.. at 49. 
3tld.. at 62 (emphasis in original). 
32�. 91 MICH. L即v. 1921-2219 (1993). 
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contained in a July 1994 symposium issue of the Washington Law 

Review.33 

One might have anticipated that some scholars would agree with 

E.dwards that law schools are becoming much more like many other 

graduate schools, but would argue that this is in fact desirable -- that 

law schools should not be practical training schools, but should focus 

primarily on academic theory. Not one of the respondents in either 

symposium took that approach. While many of the authors argued 

that an increase in theoretical offerings is desirable, none suggested 

that the law school's primary role should be anything other than 

training of legal practitioners. 

Thus, the key debate is not over what role the law school should 

play, but rather over how best to meet that role. And on this point, 

respondents to Edwards and the Macerate Report have raised 

numerous objections, some focussed on the factual assumptions of 

those works, others on the values reflected. 

One set of responses is that little really has changed at law schools, 

and that the changes that have occurred -- as, for example, in the 

growth of clinical offerings -- have in fact resulted in greater practical 

skills training for law students than was the case when E.dwards went to 

law school in the 1960s. Dean Paul Brest of Stanford Law School, for 

example, argued that most faculty today do the same sort of doctrinal 

work as in the past, and saw little sign that the teaching and scholarship 

by professors with advanced degrees in other fields is more 

33Symposium on the 2 t st Century lawyer, 69 WASH. L REv. 505-677 (1994 ).
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theoretically oriented than that of their colleagues. He also argued 

that, while the curriculum today offers more electives than in the l 960s, 

law students for the most part take the same range of courses as in the 

past, with "the most significant change in pedagogy [being] the advent 

of clinical methods... [which] introduce students to practical lawyering 

skills -- such as counseling, witness examination, and negotiation -

[that were not available] thirty years ago."34 

In a similar vein, Robert Gordon of Stanford, based on a survey of 

articles in three leading law reviews in 1910 and every tenth year 

thereafter, found that doctrinal articles made up the clear majority of 

contents in each year surveyed, and that doctrine's share was the 

lowest in 1950 and rose somewhat in both 1980 and 1990.35 Gordon's 

estimate was that only about 15 percent of total scholarly output is now 

devoted to theory and "law and II work. 

Yet another respondent, James J. White of Michigan, argued that, 

in his experience, the "law and "-type of scholar with advanced degrees 

in other fields generally "teach conventional law courses in precisely 

the same way one would expect lawyers to teach those courses. ... [In 

fact, s]ome of our Ph.D.s [who do not have law degrees] are so conscious 

of their nonlawyer status that they are even more careful to be good 

lawyers than the lawyers themselves."36 

34Paul Brest,�. 91 MICH.LR印． 1945, 1946 (1993). 
3 5 Ro b e r t W. Go r d o n , � 泊叩h o l a r s • n n d t h ¢ " Mi d d l ¢ G r 皿wt:., 9 I MICH . L 即V.
2075, 2099 (1993). 
36 James J. White, �. 91 MICH. L 臨v. 2177, 2180 (1993). 
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Thus, one theme in the responses is that Judge Edwards is simply 

wrong -- law school education remains largely unchanged, with 

doctrine and the training of lawyers continuing to predominate. A 

further theme in some of these responses is that the primary change 

has come not at the law schools, but rather at the law firms, in the form 

of reduced training for recent graduates during their early years in 

practice. 

A second set of responses acknowledges an increase in faculty 

members with interdisciplinary and theoretical interests, as well as an 

increase in interdisciplinary and theoretical course offerings, but 

argues that these developments have in fact enhanced the training of 

legal practitioners, and have had a profound impact on the law itself, as 

well. Judge Richard Posner, not surprisingly, took issue with Edwards' 

criticisms of law and economics as a theoretical approach with little 

relevance for practitioners, noting the tremendous impact law and 

economics has had on antitrust, administrative law, and a wide range of 

other fields.37 He and many others observed that such relatively new 

fields as feminist jurisprudence, law and psychology, law and society, 

and critical legal studies have also had a major impact on law and 

practice.38 

37ruchard A.Posner,.，hin, 91 
Mich. L Rev. 1921 (1993). 
38, e,pg，辿at 1926; Gordon,皿江.a. note 35, at 2086, 2092; Brest,皿江.a. note 34, at 
1949; Paul Brest and Linda Krieger,�問io.n.aL.I.u..d., 69 WASH. L 
REY. 527, 537-558 (1994). 
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Other respond en ts noted the great increase in clinical offerings, 

simulations, negotiating and counseling classes, trial advocacy classes, 

and other such explicitly practice-oriented courses. They pointed not 

just to increases in the number of such courses, but to the greater 

prestige and importance accorded to such education. (One way in 

which this is reflected is the hiring of full-time tenured faculty -- who 

are almost invariably skilled practitioners of the sort Ed wards 

presumably was referring to -- to teach clinical courses, as opposed to 

the part-time adjuncts who previously dominated clinical positions.) 

These respondents argued that these changes have in fact addressed a 

number of the very concerns raised by Ed wards and the Macerate 

Report.39 

Running throughout most of the responses was the theme that, to 

the extent there have been changes in the law school curriculum, those 

changes have for the most part enriched law school education and 

helped better prepare law students for work as practitioners than did 

earlier law school education. Taken together, the responses present 

the following picture: The rather uniform, case-method examination 

of appellate level decisions that previously dominated the entire law 

school curriculum has changed. The case method remains dominant 

in the core curriculum, especially in the first year -- but for other 

courses, law school curricula have expanded in two directions. I.aw 

schools now provide more concrete practical training courses (such as 

39，�. Menkel-Meadow,皿皿a. note I; Paul D. Rein gold. Ha.a:.y_E小wnrds'Nn,‘'nlgin,
91 MICH. L 証v. 1998 (1993).
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believed that such nhuman artsn represent important traits for legal 

practitioners that have been ignored by legal education in the past. 

Despite these responses，因wards himself has reported that he 

was "overwhelmed" by the number of oral and written messages he has 

received supporting his views.42 This support, he stated, has been 

widespread -- it has come not just from members of the practicing bar 

and other judges, but from law students, deans, and even professors. 

IV.PersonaIViews.

So who's right? Edwards and the Macerate Report, or the 

defenders of the law schools? 

Not surprisingly, I find myself somewhere in the middle. I will 

focus my comments mainly on因wards'attacks, since they are more 

direct and incendiary. I agree with田wards that there have been some 

shifts at US law schools, and that in some respects those shifts have 

produced undesirable consequences. On the other hand, I feel that 

因wards has greatly exaggerated the degree of the problem, has 

understated the value of theory and interdisciplinary work, and has 

largely ignored developments that have made law schools more 

responsive to certain needs of practitioners. At the same time, I would 

highlight what I see as perhaps even more significant declines in on-

42Harry T. F.dwards, 
�. 91 MICH. L 即v. 2 I 9 I, 2 I 93 (1993); Harry T. F.dwards, 

�,69WASH.L証V. 561, 562 (1994) 
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because they were not "exciting" enough -- they were too doctrinal, and 

lacked a theoretical or interdisciplinary focus. That attitude is in the 

distinct minority at my school, yet it can affect hiring decisions. While 

virtually all of our recent hires have had considerable practical 

experience, it is often no longer enough simply to be an excellent 

practitioner who would teach well and write works of importance to the 

practicing bar; a candidate usually must have something more -- such 

as advanced degrees or strong theoretical views. And this tendency is 

almost certainly far more pronounced at the more "elite" law schools to 

which F.d wards referred in his article. 

This attitude also affects faculty scholarship. As Professor 

Gordon found, most law review articles even today do in fact address 

matters relating to doctrine. Yet F.d wards is right that the purely 

doctrinal article -- one that addresses difficult cases or issues of law; 

analyzes those cases or issues on the basis of precedent, statutory 

interpretation and the like; and then seeks to guide practitioners, the 

courts, and perhaps the legislature in dealing with the matter -- is now 

widely looked down on in academic circles. The same is true for the 

treatise. These forms of scholarship are often treated as mundane or 

insignificant. In contrast, the preferred form of scholarship is one that 

attempts to do more, by bringing in a theoretical or interdisciplinary 

dimension. 

This attitude may have the most impact on those who do not yet 

have tenure. Assistant professors often are reluctant to work on 

doctrinal pieces, out of fear that such work will not be given much 
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and, despite style differences, most professors approach it in a similar 

fashion -- with a combination of the case method and some lecturing. 

Finally, Ido not detect the widespread disinterest and disdain for 

the legal profession that Edwards attacks. A handful of professors 

might convey feelings of disdain for practitioners, but the vast majority 

of law professors continue to regard the education of the profession as 

their primary role -- a role in which they are very interested and to 

which they are fully committed. Naturally, many law professors are 

critical of various aspects of the profession, but very few look with 

disdain on it. 

Thus, I agree in part with some of Ed wards'criticisms, and 

disagree wholly with others. Moreover, I feel that Edwards has ignored 

many valuable aspects of the recent trends. I agree with those, such as 

Posner, Gordon and Brest, who have emphasized the benefits that more 

theoretical and interdisciplinary approaches have for enriching legal 

education -- not just for prospective scholars, but for legal practitioners. 

The impact of law and economics goes without saying; it is important 

for lawyers to have skills both in analyzing economic consequences and 

in responding to economic arguments, even flawed economic 

arguments. Similarly, psychological, sociological, and, I wou Id add, 

comparative perspectives help broaden students'education and 

provide them with tools for legal practice. 

Edwards reserved some of his harshest criticism for Critical Legal 

Studies (CI.S), arguing that the "nihilist" approach of CLS has no value 

for practitioners: "The nihilist scholar, who believes that texts are 
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many of them, Kennedy has become the symbol of academics who 

scorn the legal profession and 11brainwash1151 students with that 

viewpoint. 

Thus, although因wards never cited him by name, Kennedy 

presumably was one of the academics因wards had in mind when he 

spoke of those who "disdain II the legal profession. Nonetheless, in 

teaching first-year torts, Kennedy -- while making no secret of his 

disapproval of many aspects of corporate practice -- focused heavily on 

the key arguments that routinely are employed in private practice 

(what he called "killer arguments"). And, when I reached private 

practice myself, the single most important lesson for me from my law 

school education lay in Kennedy's "number one killer argumenf': 

before turning to theory, always carefully examine the facts; if your 

opponent has the facts wrong, or the facts don't support the claim 

being advanced, focus on the facts, not some unnecessary theoretical 

argument. Kennedy hammered home this highly practical lesson on 

the importance of facts over theory time and again throughout the 

course, yet因wards presumably would exclude him from teaching the 

core curriculum, in part because he is too "theoretical." 

As for因wards'criticism of the "nihilism" of CLS, in my 

experience the CLS-oriented courses, in seeking to show that specific 

outcomes were "indeterminate" (in other words, that legal doctrine 

could be manipulated to justify a wide variety of possible decisions), 

also helped to train students in advocating positions and in creatively 

51�辿at 34 (letter from J. Edward Thornton). 
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seeking new approaches.52 Thus, even for the traditional practitioner, 

these courses, in my view, have helped enrich the curriculum. 

It is true th at a greater number of advanced level theoretical and 

interdisciplinary courses are being offered now th an in the past, with 

some consequent decline in the number of advanced doctrinal courses. 

But while I agree with F.clwards that a proper "balance" is important, he 

and I would probably disagree on where that balance should be. At 

one point, F.clwards concedes that most of what he considers crucial in 

law school could be covered in less than two years; and, in my 

experience, stud en ts who found the case method exhilarating in their 

first year tend to lose interest after repeating the same basic approach 

for three full years. For this reason, as well, the more theoretical 

offerings -- what I would call "perspectives courses" -- may enhance 

legal education without detracting from the basic core. 

Furthermore, at the other end of the spectrum lies another recent 

trend that F.clwards almost completely ignores: a great expansion in 

clinical offerings and other explicitly skills-oriented classes. Again 

using the University of Washington School of law as an example, in the 

six years since I arrived, by far the single largest expansion has come in 

this area. We have upgraded our basic legal skills program (a required 

year-long course for all first-year stud en ts, which includes extensive 

research and writing assignments, as well as oral arguments, and for 

which we have three full-time instructors for a student body of 150 

each year). We have also hired a new tenure-track professor to head 

52For an excellent elaboration of this point, see Gordon, .sJl.11.[Jl. note 35, at 2090-2096. 
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and expand our trial advocacy program, which consists of a two

quarter course covering, among other things, discovery, witness 

examination, and oral argument, with frequent videotaping of students, 

and cu Im in a ting in a full jury trial before a real judge in a local court. 

In addition, we have greatly expanded our clinical program, 

which now has one tenure-track professor and five full-time lecturers. 

We now have five clinics -- in criminal law, civil law, immigration law, 

housing law, and mediation. In all of these, students begin with 

intensive skills training and then progress to representation of actual 

clients, under the supervision of the instructors. 

Other explicitly practice-oriented course offerings include: 

appellate advocacy, mediation, negotiation, alternative dispute 

resolution, interviewing and counseling, legal drafting, advanced legal 

research, and even law office management. For a school of our size -

with only about 150 JD students in each class, this may well be one of 

the largest sets of clinics and practice-oriented courses in the US (and, I 

might add, the faculty as a whole made the commitment to move in this 

direction shortly after I arrived, well before the Macerate Report was 

issued). Yet the trend toward expanded clinical offerings is 

widespread in law schools across the US. 

One further aspect of the clinics bears note. In past years, 

clinical instructors were typically treated as second-class citizens 

within most US law schools. They were hired on short-term 

appointments and frequently were not permitted to attend faculty 

meetings nor otherwise treated as regular faculty members. There are 



Foote, Widening Gap? -- page 28 

still some class differences, but those are rapidly eroding. At the 

University of Washington, for instance, of the ten clinicians, two are on 

the tenure track and three more have long-term appointments, and all 

are included in faculty meetings and other faculty events. 

These trends in clinics and other practice-oriented courses serve 

as a sharp counter-example to Judge Ed wards' concerns over a growing 

disjunction between law schools and the bar. 

Since Professor Carl Green's article in this symposium addresses 

issues of legal education at law firms,53 I will not dwell long on this

topic. But, as one who was formerly an associate at a law firm and now 

looks from the other side, my sense is that the concerns expressed in 

the Macerate Report may stem more from changes in how law firms 

approach the training of new attorneys than from any change at the law 

schools. The traditional ideal of the apprenticeship model of the law 

firm, in which young lawyers regularly received careful mentoring 

from senior partners, is undoubtedly in part an idealized picture. Yet 

in my view there is no question that young attorneys today receive far 

less on-the-job training than they once did, and that law firms are 

increasingly expecting law schools to provide the sort of practical 

training that in the past would generally have occurred at the firm.54

One reason for this, I suspect, is the increasing specialization of 

law practice. Whereas attorneys once trained as generalists, and thus 

53 Carl Green, Hogaku kyoiku: Kiki semaru?, 1995-1 Amerikaho 27. 
54For an examination of this issue, with a focus on the situation in the State of 
Washington, see Lucy Isaki, From Sjnk or Swim to the Apprenticeship· Choices for 
lawyer Training. 69 WASH. L REv. 587 (1994). 
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would rotate among assignments -- and, in larger firms, among such 

departments as the corporate, litigation and tax departments, now 

more attorneys step straight into specialty areas, without receiving 

broad exposure to other fields. 

Another factor -- and probably the most important -- relates to 

economic pressures and competition. As salaries have risen, pressures 

have risen for young attorneys, and, for that matter, partners, to pay 

their own way through increased billable hours. This has left less time 

for on-the-job training on both sides. 

Yet another factor may be the expansion in law firms. When 

firms were small, with one partner or senior attorney for every younger 

attorney, regular mentoring may have been a realistic goal. During 

periods of rapid expansion, though, it is much more difficult to achieve 

this. 

Finally, a related factor is simply the overall expansion of the bar. 

When I clerked for a district court judge in Maine, where the bar was 

still relatively small, the judge -- who had been on the bench for 25 

years -- knew virtually all of the attorneys who practiced before him. 

When young attorneys came before him, he would often offer gentle 

guidance from the bench, and he would frequently supplement it later, 

in his chambers, with more specific advice on how they could improve 

their performance. In some cases, opposing counsel would also offer 

advice to younger attorneys from the other side -- after the trial had 

ended, of course. With the expansion in the bar, coupled with greater 

competition, fewer judges get the chance to know the attorneys 
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practicing before them, and much of this informal guidance also 

appears to have been lost.55 

The Washington State Bar Association has had some discussion of 

this decline in on-the-job training, and has even considered a proposal 

for institution of an apprenticeship requirement for new attorneys -- a 

period of time following graduation but prior to receipt of a fu 11 license, 

during which they would receive low pay but careful training. As the 

State Bar has recognized, though, unless most other states adopt such a 

requirement, the likely impact of the low pay would be that the top 

graduates from Washington law schools would leave the state, and the 

top graduates from out-of-state law schools would not come to 

Washington to practice.56 A further difficulty, of course, is ensuring 

that the training would be any more thorough than it is today. Thus, 

as a practical matter, this proposal is almost certainly dead; and, while 

many law firm partners acknowledge the importance of better training, 

most add that, in today's competitive climate, there is little they can do. 

As an academic, I find it rather ironic to note that both the 

Macerate Report and Judge F.dwards' article contain recommendations 

for the bar, as well as for law schools. The Macerate Report bore the 

subtitle, "An F.ducational Continuum," and emphasized that training of 

lawyers should be a shared responsibility of law schools and law firms; 

and F.dwards, after stating that law schools have abandoned their 

551saki, id... at 5 8 8, describes very similar trends in Washington; and there is no reason 
to doubt that similar changes are occurring throughout the United States. 

56Sc.c. id... at 589-591. 
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proper place, immediately added: "Many law firms have also 

abandoned their place, by pursuing profit above all else,"57 and

included a section dealing with what he views as law firms' 

responsibilities in the development of young lawyers. Despite this 

attention to law firms in both publications, the sections on law schools 

appear to have gotten the bulk of the attention, while those on law 

firms have largely disappeared from sight. 

I should not leave you with the impression, though, that the 

impact on law schools has been great. At least in terms of direct, 

concrete impact, I would have to say that the opposite is true, at least to 

date. Earlier this year, a professor sent out a message over electronic 

mail -- the Internet -- to a group of several hundred law professors, 

asking whether the Macerate Report had had any impact at their law 

schools. Only two law schools responded, one of which was the 

University of Washington, and both said that they had already decided 

to undertake a major curriculum review, and the Macerate Report was 

one source, among many, that they were considering. 

At a less concrete level, though, I believe that both the Macerate 

Report and Judge Edwards' article have had a great impact at law 

schools. At the very least, they have generated tremendous discussion, 

both within law schools and between practitioners and the law schools. 

My sense is that these discussions are, first, serving to reaffirm the view, 

on both sides, that the primary role of the US law school is the 

education of practitioners, and, second, leading to further discussion of 

57Edwards, £.ll.l2ll. note 9, at 34 (emphasis in original). 



Foote, Widening Gap? -- page 32 

what that education should include. At that level, at least, the 

Macerate Report appears to be having precisely the impact that its 

authors desired, even if the ultimate result may be a vision -- and a set 

of skills and values -- quite different from what either Macerate himself 

or Judge Edwards might have envisioned. 

V. Academics and Practitioners in the Transnational Context

In closing, I might add a few comments about the gap between law 

schools and practitioners in the US with respect to transnational 

practice issues. I frequently hear practitioners express the view that, 

as legal practice becomes increasingly global in nature, law schools 

should be providing students with more instruction in international 

and comparative law. Within law schools, as well, I frequently see 

rhetoric about the vital importance of international and comparative 

law study in this age of globalization. 

Although this may seem like a shameless promotion for my law school, 

I'm proud to be able to say that the University of Washington has lived up to 

the rhetoric. Thanks to the efforts of Dan Fen no Henderson, John Haley, and 

others, we have had a wide range of offerings in comparative law for nearly 

thirty years. Twenty percent of our non-clinical faculty now specialize in 

either international or comparative law, and another twenty percent 

regularly teach comparative law courses. Moreover, many of those courses 

are explicitly oriented toward practice, including courses in comparative 

corporate, trade, and tax law; international commercial law; transnational 

litigation; and an international contracting course that uses simulated 
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negotiations (frequently in valving teams of businesspeople from the 

Business School represented by lawyers from the Law School). 

Furthermore, the comparative and international offerings continue to 

expand. In fact, next to the clinics, the international area has probably seen 

the greatest expansion in the six years since I joined the faculty. In addition 

to long-standing ILM. programs in Asian Law and in Law and Marine Affairs, 

new ILM. programs have been started in International Environmental Law 

and Law and Sustainable Development; a new center focussing on 

international intellectual property issues has been expanding rapidly; and we 

have just established a new International Commercial Law Institute. In 

addition, we have just instituted an Asian Law Concentration Track, through 

which JD candidates will be able to specialize in Asian law issues. 

In all of these developments, our main goal is to offer a mix of 

practice-oriented and perspectives courses with an international dimension, 

which we hope will ultimately result in more capable practitioners for 

transnational business. In fact, a major concern in the recent expansion is 

that of balance. With as many course offerings as we now have, it is possible 

for a student to assemble a schedule for the second and third years consisting 

almost entirely of international and comparative law courses. By careful 

monitoring of students'schedules, I hope we can avoid that from 

happening;; but I have no doubt that every two or three years a student will 

end up with a schedule so heavily weighted to either public or private 

international law that Judge F.d wards could justifiably say the law school has 

not provided that student with enough in the way of doctrinal coursework. 
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Of course, the University of Washington is far from the only law 

school with wide offerings in international law. It goes without saying 

that many of the major law schools have long offered a wide range of 

courses in international and comparative law. And I am delighted to 

see reports that several of those schools, as well as a number of other 

schools, have recently undertaken major efforts to expand their 

programs in international and comparative law. Too often, though, I 

am afraid to say, the rhetoric of US law schools about the importance of 

international law ends up as just rhetoric. My sense is that at many 

schools, the number of comparative and international law offerings has, 

if anything, declined after reaching a peak in the 1950s and 1960s. 

Most law schools offer a course in public international law; and most 

also offer a course in international business transactions (sometimes 

taught by a full-time faculty member, sometimes by an adjunct from 

practice). Yet, at a majority of US law schools, there are only 

occasional other offerings in comparative and international law. And 

even at schools where there are many such courses, a frequent 

complaint from faculty members teaching in the international and 

comparative area is that they are perceived as a distinct group, 

separate from the rest of the faculty, and their courses are regarded as 

add-ons, not integral to the main curriculum. I find this regrettable. 

As our experience at the University of Washington has shown, a rich 

array of international and comparative law courses can provide both 

broader perspectives for stud en ts and the sort of valuable training for 

practitioners that both F.dwards and the Macerate Report seek. 
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