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Introduction

Information is power, which in today’s digital society, can be, and should be, freely and
openly shared.® This proposition is supported by the concept of Open Access (“OA”), an
international movement seeking to grant open online access to academic information, without
financial, legal or technical barriers. There exist multiple types of OA. Those relevant to this
article are green and gold. Green OA refers to a process whereby authors publish their work
openly, by depositing an accepted version into a repository or freely accessible database, after
a specific period of time, referred to as an “embargo period”. Meanwhile, gold OA consists
of making works immediately freely accessible online, through the websites of publishers. 4

The OA movement acknowledges the onset of the “information age” has seen a plethora of
information produced, by virtue of great technological advancements. Such developments
have modernised academia, enabling vast volumes of scholarly literature to be published
electronically. However, despite evident viability of widespread dissemination of scholarly
information,® it has become apparent that a large quantity of academic knowledge remains
“locked up” by private corporations.®

In response, certain countries such as the Netherlands, have proceeded to “lead the way”
towards an OA world. The Dutch have taken progressive OA action, notably enacting an OA
provision into national copyright legislation, to assist increasing OA engagement. The
provision was introduced to further enhance OA for publicly funded research in pursuit of the
nation’s OA objective. Meanwhile, Australia does not appear to have significantly engaged
OA and thus has not experienced notable uptake of the practice. This presents a significant
issue, as access to the large volume of scholarly works published in Australia is currently
restricted. This article explores whether Australia should be inspired by the Dutch, to
integrate OA into the Copyright Act 1968 (Cth), to assist increasing OA engagement in
Australian institutions.

The OA Landscape
OA in the Netherlands

Recognising the increasing necessity for OA, the Netherlands has adopted a progressive
approach to OA implementation, placing the nation at forefront of the OA movement.” Dutch
commitment to OA is demonstrated by the Government having set an ambitious national
objective of achieving 100 per cent OA.2 In pursuit of this goal, several Dutch authorities,
such as the Association of Universities in the Netherlands (“VSNU”), the Dutch Research
Council (“NWO”), the National Library of the Netherlands, and the Dutch Government, have
each played an instrumental role in the nation’s OA approach.® Such authorities have unitedly
provided strong OA support and encouragement,® whilst taking vital OA action.

A crucial and unique aspect of the Dutch approach, is that all key stakeholders are “on the
same page, at the highest level” in regard to the nation’s OA goal.!! The Dutch Government
has guided OA efforts, offering unparalleled OA support.’? In a letter written to the Dutch



House of Representatives in November 2013,'2 the Government expressed its view that
“publicly funded research should be freely accessible”.!* Since then, the future of OA in the
Netherlands has been secured by the Government having formally establishing the nation’s
100 per cent OA goal.'® To support efforts advanced by the Dutch Government, the VSNU
has taken responsibility for managing the Netherlands’ transition to a complete OA regime.*
Its support is demonstrated by direction of OA negotiations with publishers, efforts to
encourage international cooperation in the OA movement, and its involvement in raising OA
awareness.!’ Such coordinated efforts have, thus far, been vital in bringing the Netherlands
closer to realising its ambitious OA goal.

6

The Taverne Amendment

In pursuit of this OA objective, in 2015, the Dutch Parliament took a progressive step, by
integrating OA into national copyright legislation. Article 25fa of the Dutch Copyright
Contract Act,'8 also known as the Taverne Amendment, was enacted and enforced as of 1
July 2015.° The provision provides: 2

The maker of a short scientific work, the research for which has been paid for in
whole, or in part, by Dutch public funds, shall be entitled to make that work available
to the public for no consideration, following a reasonable period of time after the
work was first published, provided that clear reference is made to the source of the
first publication of the work.

In regard to legal application, the amendment does not restrict copyright.?! If an author meets
conditions of the provision, they “possess and retain” the right to publish their work OA.?
Though, the provision does prescribe this right cannot be assigned,? also preventing
publishers restricting the right, through contracts to which Dutch copyright law applies.?*
Thus, once the prescribed embargo period has lapsed,? authors are permitted to publish their
work OA, irrespective of pre-existing publishing agreements entered into.?® This intends to
afford freedom to academics to engage with OA practice, without fear of legal repercussions.

The Taverne Amendment was enacted to provide a practical alternative of green OA, where
the preferred gold route is not viable.?” The explanatory memorandum stipulates the
provision intends to address the “growing need to make academic work available in the form
of OA”.28 Thus, whilst the amendment does not directly expedite the Netherlands’ gold OA
preference, it was enacted as a key instrument, intended to valuably contribute towards the
nation’s 100 per cent OA goal.?® Authors of peer-reviewed publications, who are affiliated
with institutions, are the focus of this provision, and the group intended to directly benefit
from its enactment.3® Though, as the amendment seeks to make academic works openly
accessible, the wider research community and society generally, also stand to benefit from its
introduction.

Impacts of the Taverne Amendment are multidimensional. First, by superseding pre-existing
publishing agreements, the provision affords authors greater control over dissemination of
their work. By removing publication restraints, authors are afforded freedom to engage with
OA. On the other hand, the amendment also provides an alternative means of achieving OA
to academic works, which are not typically covered in agreements made directly with
publishers. This is evidence of Dutch authorities recognising the importance of OA being all-
inclusive and investment in multiple methods of achieving OA, such as ensuring availability
of scholarly works through institutional repositories. By providing an alternative of green
OA %! the Dutch Government has also offered a sense of flexibility on the path to establishing



a complete OA regime.®? This is intended to encourage authors to be more receptive of OA
and the multiple ways the nation’s ambitious objective can be achieved. Finally, the
retrospective application of the amendment removes time restraints upon works which can be
made OA, expanding OA opportunity, by allowing authors to make works published prior to
its enactment OA. The multiple positive impacts the Taverne Amendment has on OA in the
Netherlands, indicate its true value to the Dutch OA approach.

Though the Taverne Amendment is considered “a great step forward” towards an OA
world,®? its enactment has not been without criticisms. Critics have noted various aspects of
the amendment have required further interpretation, due to its broad nature. Questions have
arisen as to whether a broad or limited application of particular terms should be afforded. For
example, the words “short scientific work™ have been interpreted, in accordance with the
explanatory memorandum,® as meaning a work intended for peers, by persons employed by
a university or publicly-funded research institution.® The term “short” suggests the provision
applies only to academic articles, though has been applied to various types of academic
works.® The general phrase “reasonable period of time” has been further interpreted as
meaning a period of six months, uniformly applied to all academic fields.®” This six-month
“embargo period” has been said to “strike a balance” between publishers’ interests in
recovering publishing costs, and society’s interest in scholarly works being shared in a timely
fashion.®® Despite such criticisms, the Taverne Amendment has been regarded as a vital
instrument in the process of achieving the Dutch Government’s 100 per cent OA goal,*
whilst representing a progressive approach to OA implementation.

The Dutch Approach: A Literature Review

As the Netherlands is currently one of the most rapidly growing countries in the OA world,*
several academics*! have engaged in discussion of the Dutch OA approach. Margoni et al.*?
explain legislative integration of OA intends to provide a solid foundation for “better access”
to information and to “boost” public investment in research.*® In addition, academics argue
that legislative initiatives are crucial in the process of adopting OA.* Though, also indicating
complementary “bottom-up” measures are equally important to a successful OA approach.*
Bosman et al.*® note OA legislative provisions are extremely valuable.*” The scholars explain
the Taverne Amendment is no exception, emphasising the provision demonstrates that a
“legally enshrined right to share” can be very strong and effective.*® The academics explain
value of the amendment is evident through its provision of a flexible alternative and
retrospective application.*® De Vries notes many researchers prefer the Taverne Amendment
for the reasons of practicality and principle.>® Academics® also indicate the strength and
efficacy of the amendment has sparked consideration of similar provisions in other European
countries.>? Thus, further advancing the proposition that Australia should also be inspired by
legislative integration affected by the Dutch.

Additional OA Efforts Undertaken

Dutch efforts towards achieving a complete OA regime have not been limited solely to
enactment of the Taverne Amendment. The Dutch have recognised it must be supported by
complementary measures to be effective. Key Dutch authorities have sought added support
from entities such as Dutch universities, the European Commission and European Research
Council.>® These bodies have assisted in further facilitation of OA, by initiating various
complementary measures. These measures include OA initiatives on both an international
scale, such as the “Horizon 2020” program,> and in the domestic landscape, initiatives such
as the “You share, we take care” pilot.>® These measures have been employed to support OA



progress advanced by the Taverne Amendment. Such support has also contributed critically
to the Dutch OA approach.

Despite the Netherlands being considered one of the most rapidly growing OA nations,>®
Dutch authorities have explained to ensure continued progression, OA action must be
affected on a global scale.>” Due to its size, currently the Netherlands only produces
approximately 2 per cent of annual academic publications made globally.>® Thus, the Dutch
seek to inspire other countries with their OA approach,>® and have called for international
jurisdictions to follow suit, to increase OA worldwide.®® Accordingly, in response to the
Netherlands’ request for corresponding international action, this article proposes Australia
take inspiration from the Dutch, specifically in regard to legislative integration.

OA in Australia

In contrast to the Netherlands, although Australia is a country from which a large volume of
scholarly works are published, existing information®! suggests OA adoption has been a long,
slow process.®? Preliminary research®® indicates in 2020 only approximately 46 per cent of
academic works were published with OA in Australia.®* When compared to countries such as
the Netherlands, with approximately 66 per cent® and Switzerland with 53 per cent,® this
indicates deficiency of Australia’s OA engagement, in relation to comparable countries. The
lack of OA engagement in Australia indicates a severe issue, requiring immediate action.

Current Copyright Legislative Framework

The current Australian copyright legislative regime intends to balance the provision of legal
rights to owners of copyright, with the public interest of accessing materials subject to
copyright.®” To give effect to this balance, and most relevant to open accessibility of research,
there are a few “fair dealing” exceptions, included in the Copyright Act, to permit use of
materials without permission of the copyright owner. Such exceptions indicate the Australian
legislature’s recognition that certain works should be freely dealt with, for additional societal
benefits. Though, these exceptions are only applicable in four circumstances, with the added
restriction of satisfying dealings are “fair”,®® indicating their limitations.

The current legislation also acknowledges copyright protections for technological works,
though not in the context of open accessibility specifically. Thus, it is evident, although
acknowledgement of digitalisation is made, and public access to academic information
somewhat alluded to, in Australian copyright legislation, the provision for such is extremely
limited. Though, Australian authorities have recognised legal adaptations are required to
address these limitations,®® the concept of OA continues to remain absent from the current
legislative regime.

Although Australian copyright legislation does not currently include OA, the country is
subject to several international agreements, which provide a legal basis for OA. For example,
Article 27 of the Universal Declaration of Human Rights,”® to which Australia is subject,
provides every person has the right to “freely participate” in community culture, to “enjoy the
arts”, and “share in scientific advancement and its benefits”.”* Article 27 is also supported by
other international covenants such as Article 13(1) of the International Covenant on
Economic, Social and Cultural Rights,’? which further provides for the right to education, to
enable free participation within society.”® These international treaties are highly valuable
components with regard to the current framework of protection for intellectual property



endeavours in Australia, as they are legal bases denoting key concepts of OA. Thus, they may
assist the drive for OA enhancement, by way of legislative reform, in Australia.

OA Efforts Thus Far

Despite the evident lack of OA uptake and absence of OA in Australian copyright legislation,
Australia has taken OA action, albeit limited. Existing research infrastructure in Australia is,
in fact, well-established for the purposes of OA.” For example, every one of the 37 publicly-
funded universities in Australia has a repository for academic works, ° 30 of which have OA
policies.”® However, being solely available to those affiliated with universities, it seems that
approximately 10 per cent of the Australian population have access to the academic
knowledge published in these repositories.”” Moreover, though establishment of such
repositories represents a step in the right direction, many of the existing OA policies are
weak, and thus have been largely ineffective.”® In the majority of cases, OA is not mandated,
with authors merely “encouraged” to publish OA, rather than required to do so.”®
Furthermore, restrictions imposed by publishers are commonly prioritised, with such policies
often being “subject to separate publishing agreements”. & Thus, OA does not have to be
afforded where agreements entered into with publishers require otherwise.®! This
substantially limits the application and efficacy of current Australian OA policies. Certain
Australian entities, such as the Council of Australian University Librarians (“CAUL”)®? and
Open Access Australasia (“OAA”)® have committed to enhancing OA.2* Though, similarly
they currently lack the power to enforce binding policies, practices, and standards, limited to
advocacy and mere encouragement.

Government funding has also comprised a substantial part of Australian academia over the
years, often provided to support Australian institutions.® The fact that a large proportion of
Australian research is publicly funded,®® reinforces the argument that such research should be
openly accessible. Two primary research funding bodies have been established, namely the
Australian Research Council (“ARC”)® and National Health and Medical Research Council
(“NHMRC”).88 Prior to 2011, these bodies merely encouraged academic authors to “consider
the benefits of depositing” their work into OA institutional repositories.® Thus, maintaining a
very weak position. In July 2012 and January 2013,% the NHMRC and ARC respectively,
announced revised OA policies. The policies align to require that within 12 months of
publication, all publicly funded research be deposited into an OA institutional repository.®® If
authors do not elect to deposit their work in an OA repository, the policies require
justification to be provided.®? This requirement is intended to encourage authors to consider
their reasons for refraining from engaging with OA practice. The limitation of these policies
is that their application is restricted to research funded by the NHMRC and ARC specifically.
The success rate for grants from these funding bodies has continuously been very low,
commonly sitting at around 25 per cent.*® This indicates the proportion of Australian research
to which these policies apply is minimal. Nevertheless, revision of such policies represents a
“renewed focus on OA” by Australian authorities,® a positive indication for the future of the
practice in Australia.

Another optimistic step in the evolution of OA in Australia, is the inclusion of access to
publicly funded research in discussions of Australian authoritative bodies. It has been
recognised technological advancements have increased the scope of intellectual property
protection required to be afforded under Australian copyright legislation.®® This has sparked
discussion as to reform of the current legislative regime. In 2016, the Australian Productivity
Commission, in its Intellectual Property Arrangements Inquiry Report,®® addressed copyright
restrictions on access to publicly-funded research in Australia.®” The purpose of which, was



to ensure continued efficacy of the country’s intellectual property system, in providing
opportunities for innovation and investment in research.? The report acknowledged OA was
not compelled under Australian OA arrangements,®® with compliance and implementation
remaining the responsibility of authors.1® Thus, recommendations for prospective reform of
copyright policies were made. The Commission recommended Australian State and Territory
Governments each develop an OA policy for all research published through universities,
using public funds.®* A 12-month embargo period was proposed, after which it was
suggested, such research should be made available OA, with minimal exemptions.'? Though
such proposals originally appeared promising, there still does not exist a comprehensive
national OA approach in Australia, meaning the nation’s OA position remains far from
strong.

Overall, it is evident that Australia has not significantly engaged OA practice. Ineffective use
of the well-established research infrastructure has failed to generate a substantial OA
presence, whilst the flaccid nature of OA policies evidence a weak OA position. %

The Australian Approach: A Literature Review

The limited literature pertaining to OA in Australia acknowledges the country currently has
majority of the “necessary structures in place”% to facilitate OA. Though, they are yet to be
used to “the fullest extent”.1% Kingsley notes this is particularly evident by the substantial
number of Australian institutional repositories which have been established.%® Nevertheless,
statistics published by CAUL Australian Institutional Repository Support Service,'%” indicate
the number of OA works available in such repositories has been extremely inconsistent,1%8
indicating OA engagement in Australia remains highly unstable.

Australia’s research structures have failed to translate to increased OA engagement, which
the literature!® indicates is primarily due to lack of coordinated national leadership and the
absence of complementary measures.**® Thus, scholars insist further OA action is required.**!
Kingsley!!? argues making a series of “simple changes” would allow Australia to take “full
advantage” of existing research structures.'*® Emeritus Fellow Colin Steele, from the
Australian National University, explains another prominent issue is the relevant
governmental divisions, such as the Australian Department of Industry, Innovation, Science,
Research and Tertiary Education, have “not been significantly engaged” in OA policy.!* In
2013, Kingsley noted that Australia did not have an established OA advocacy body, a major
impediment to generating OA support.!*® Later that year, the first Australian OA advocacy
body, OAA, was founded.!*® Thus, the literature evidences the major delay in establishment
of a significant support base for OA in Australia, another indication of the country’s slow OA
progress.

Australia’s current OA policies have also been criticised in the literature. Kingsley*'
identifies the non-binding nature of institutional repositories’ policies as an issue requiring
alteration.8 It is acknowledged many of these policies, though often referred to as OA
mandates, are in fact “not actually mandates”,*'° as they merely encourage authors to publish
their work OA.*?° It is suggested to increase their efficacy, policies must be strengthened,
particularly to omit restrictions which can be imposed by publishers.*?! Kingsley?? also
recommends Australian institutions change their reporting requirements, to permit
repositories to make a “full complement of research output” OA.12 It is acknowledged, due
to the non-binding nature of current policies, granting OA is highly dependent on institutional
rules and each works’ copyright, limiting enforcement of such measures.*?* Collectively,
existing literature pertaining to OA in Australia suggests although the nation has the potential
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to affect OA, with a majority of the “necessary research structures in place”,'?° several issues
indicate deficiency of the system, requiring immediate improvement.

Outcomes of OA Integration: The Dutch Case

This component of the article examines statistics pertaining to OA publications made through
Dutch institutions, both prior to, and since, enactment of the Taverne Amendment. The
purpose of which is to assess whether legislative integration affected by the Dutch has
assisted to increase OA engagement through Dutch institutions.

OA Figures: Pre-enactment

The Number and Percentage of Green OA, OA and Non-OA Publications Made Each Year
From 2010-2014
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Figure 1: Bar graph displaying the number and percentage of publications made through Dutch institutions prior to
enactment of the Taverne Amendment

As evident from Figure 1, prior to 2015, an average of 42,988 academic works were
published through Dutch institutions per year. Of these annual publications, approximately
18,480 works were made OA. This indicates just shy of half (43 per cent) of total
publications were made openly accessible over this period. Thus, prior to enactment of the
Taverne Amendment, access to the majority of publications made through Dutch institutions

remained restricted.
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The Number and Percentage of OA Publications Made Green OA Each Year
From 2010-2014
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Figure 2: Bar graph displaying the number and percentage of OA publications made green OA through Dutch
institutions prior to enactment of the Taverne Amendment

Focusing on OA publications exclusively, Figure 2 demonstrates of the average 18,480 works
made OA per year, approximately 14,382 were published with green OA. Thus, green OA
was granted to a substantial majority (78 per cent) of OA publications. Over this five-year
period, green OA engagement rose by an average of 1,033 publications per year. These
figures demonstrate the prevalence of green OA in Dutch institutions throughout this period
and a rise in engagement with the practice, albeit slight.

It is evident from pre-enactment figures, that prior to 2015, OA facilitated through Dutch
institutions was stable, though not prevalent, with less than half of publications made openly
accessible. Dutch national leadership, recognising the need to “boost” OA engagement in
their country, evidently capitalised upon the opportunity presented by the prevalence of green
OA. Thus, the Taverne Amendment was enacted, to provide authors with the practical
alternative to publish green OA, offering a sense of familiarity on the route to achieving the
ambitious national goal.

OA Figures: Post-enactment



The Number and Percentage of Green OA, OA and Non-OA Publications Made Each Year
From 2016-2020
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Figure 3: Bar graph displaying the number and percentage of publications made through Dutch institutions since
enactment of the Taverne Amendment

Statistics derived from Figure 3, indicate an average of 53,463 scholarly works have been
published through Dutch institutions annually, over the past five years. Of these annual
publications, approximately 35,368 were made OA. Thus, since 2015, 66 per cent of
published works have been made openly accessible. These statistics demonstrate a clear and
consistent increase in the number of publications made OA through Dutch institutions, since
enactment of the Taverne Amendment.

The Number and Percentage of OA Publications Made Green OA Each Year
From 2016-2020
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Figure 4: Bar graph displaying the number and percentage of OA publications made through Dutch institutions
since enactment of the Taverne Amendment



Figure 4 demonstrates of the 35,368 annual OA publications made throughout this period, an
average of 29,220 were published with green OA. In terms of growth, the number of green
OA publications has increased by approximately 2,741 publications annually. This indicates
although the number of green OA publications continue to rise, prevalence of this practice
has not increased at the same rate. As explained, 2,741 of which represent green OA
publications, whilst only 814 were published with other forms of OA.

These results are synonymous with the intention of the Dutch Government when enacting the
Taverne Amendment. Such findings are indicative of the amendment contributing to
increasing green OA publications, which have continually grown throughout this period. As
green OA works evidently constitute a large proportion of the increase in total publications
made OA, the amendment has also concurrently contributed to the increase in OA
engagement generally. Thus, post-enactment statistics indicate the Taverne Amendment
appears to have effectively assisted to increase OA engagement in the Netherlands.

“You share, we take care ” Pilot

The limitation of these results is it cannot be ascertained as to the number of green OA
publications made through use of the Taverne Amendment specifically. Though, the “You
share, we take care” pilot provides guidance in this regard. This seven-month pilot, launched
on 31 January 2019, was initiated by Dutch universities.*?® The study was intended to
determine the level of academic support for the Taverne Amendment,*?” whilst testing how
the provision would contribute to the national OA objective.'?3

This pilot is significant for multiple reasons. First, the results indicate the Taverne
Amendment has been successful in generating OA engagement. High participation from
academics, combined with their evident willingness to engage the provision, indicate it is
likely at least a substantial proportion of the increase in green OA engagement through Dutch
institutions over the past five years, is attributable to the Taverne Amendment. Secondly, this
pilot also demonstrates the provision having an effect on continued OA commitment in the
Netherlands, having inspired this initiative to be undertaken, in years subsequent to its
enactment.



Pre- and Post-enactment Compared

The Number and Percentage of Green OA, OA and Non-OA Publications Made Each Year
From 2010-2020
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Figure 5: Bar graph displaying the number and percentage of publications made through Dutch institutions, pre and post-
enactment of the Taverne Amendment (inclusive of year of enactment (2015))
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Figure 6: Bar graph displaying the number and percentage of OA publications made through Dutch institutions, pre and
post-enactment of the Taverne Amendment (inclusive of year of enactment (2015))



As evident from Figure 5, the total number of publications made through Dutch institutional
repositories over the past decade has varied. Though, despite moderate instability, Figures 5
and 6 demonstrate the number of publications made OA has continuously risen. This increase
is particularly evident when comparing pre- and post-enactment periods. Prior to the
introduction of the Taverne Amendment, only 43 per cent of works published through Dutch
institutions were made OA. Conversely, since its enforcement, OA works have accounted for
66 per cent of total publications.

Comparatively, an average of 29,220 green OA publications have been made since
enactment. Thus, the number of works published with green OA has increased by more than
200 per cent since the Taverne Amendment was introduced. Supporting this indication of
growth, between 2010-2014, green OA was granted to an average of 78 per cent of OA
publications. Whilst over the past five years, green OA has constituted approximately 83 per
cent of OA works. This represents a 5 per cent increase in the number of green OA
publications between the pre- and post-enactment periods examined.

The Number of Green OA Publications Made Each Year From 2010-2020
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Figure 7: Line graph displaying an increase in the number of green OA publications made through Dutch institutions
over the last decade

Figure 7 further supports this notion, demonstrating the trend of green OA growth evidently
commences between 2014-2015, the year during which the Taverne Amendment was
enacted. From the end of 2014 to the end of 2015, the number of green OA publications rose
by 3,126 works. Comparing this figure to the preceding year (2013-2014), only 1,618
additional green OA publications were made.

Analysis, and subsequent comparison, of figures from pre- and post-enactment periods,
indicate the Taverne Amendment has been effective in multiple ways. First, the substantial
increase in green OA publications over the last five years, is likely due, at least in part, to the
Taverne Amendment providing the workable alternative of green OA. This conclusion is
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reinforced by results of the “You share, we take care” pilot, which indicate academics’
engagement with the amendment and collective willingness to utilise the provision.'?°

Findings also evidence green OA has comprised a significant proportion of total OA
publications made through Dutch institutions over the last decade. Moreover, the increase in
total OA publications has been evidenced as largely attributable to the increase in green OA
works. Hence, whilst assisting to increase green OA engagement, the Taverne Amendment
has concurrently contributed to the rise in OA publications generally. Thus, it is concluded,
legislative integration of OA affected by the Dutch, has assisted, at least in part, to increase
OA engagement in Dutch institutions.

Towards Efficient Operationalisation of OA: The Australian Case

Despite being an advanced, highly developed country, Australia does not appear to have
significantly engaged OA practice. This component of the study critically analyses statistics
pertaining to OA publications made through Australian institutions, to determine the
condition of current OA engagement in Australia.

Total Publications
The Number and Percentage of Green OA, OA and Non-OA Publications Made Each Year From 2010-2020
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Figure 8: Bar graph displaying the number and percentage of total publications made through Australian institutions over
the last decade

As evident from Figure 8, a significant number of academic publications are made through
Australian institutions, with an average of 85,084 works published annually. In recent years,
annual publications have surpassed 100,000 works, indicating the true academic prosperity of
the nation. Though, despite high publication rates, currently, approximately only 36,240
annual publications are made OA. Though this number may seem somewhat sizeable in
comparison to smaller nations, such as the Netherlands, this figure only equates to a mere
average of 43 per cent of publications being made openly accessible.
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Despite OA works having only comprised a minority of publications over the past decade,
engagement with OA has risen, albeit gradual. An average of 3,490 additional OA works
have been published each year over the past decade. This is a positive indication, particularly
when compared to the growth of non-OA publications, which have only increased by an
average of 2,175 works per year. Such statistics suggests OA in Australia is on the rise.
Though, in light of the substantial number of total publications made per year, it is clear
Australia has the potential to considerably contribute to the OA movement. However, lack of
engagement with OA practice has meant the country is yet to do so. This article is a step
towards fulfilment of this potential.

OA Publications Exclusively

The Number and Percentage of OA Publications Made Green OA Each Year From 2010-2020
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Figure 9: Bar graph displaying the number and percentage of total OA publications made through Australian
institutions over the last decade

Figure 9 further indicates of the 36,240 publications made OA annually in Australia between
2010-2020, an average of 27,909 works were published with green OA. Thus, 77 per cent of
OA works have been published with green OA each year. Accordingly, green OA is
evidently the primary form of OA engaged with in Australian institutions. Though, despite a
consistent increase in the number of publications, percentage figures from the last two years
indicate the primacy of green OA may be declining. Such results suggest engagement with
other forms, such as gold OA, may be on the rise in Australian institutions.

Collectively, statistics analysed demonstrate despite gradual growth in OA over the past
decade, openly accessible works remain limited in Australia. Currently, accounting for less
than half of total publications made through Australian institutions. Of the limited works
made OA, green OA currently constitutes the majority. Though, engagement with this form
of OA, as a percentage of total publications, also remains inadequate. The evident primacy of
green OA presents an opportunity for Australian authorities to capitalise upon this
engagement, as the Dutch Government did with enactment of the Taverne Amendment.



Nevertheless, the recent trend in Australian statistics, indicating potential declination of the
primacy of green OA, emphasises to take advantage of this opportunity, immediate action is
required. Thus, reinforcing time is truly of the essence for affecting OA change in Australia.

Statistics analysed in this component of the article reinforce Australia has failed to
significantly engage OA practice. The primary issue is the limited number of works made
OA, despite the large number of publications made through Australian institutions per year.
The current ratio, indicating less than half of publications are made OA, is inadequate. As an
evidently academically prosperous country, it is clear Australia’s potential to significantly
contribute to the OA movement is currently inhibited by failure to significantly engage OA
practice. Thus, immediate improvement of Australian OA engagement is required.

Country Comparison
Total Publications

As evident from previous chapters, the Dutch have taken progressive OA action, which has
seen the country “lead the way” in the OA world. Contrastingly, OA has not been
significantly engaged in Australia. To assess how OA engagement through Australian
institutions compares to that in Dutch institutions, a comparative analysis is conducted
between the countries. As Australia and the Netherlands differ in terms of size and available
research infrastructure, to ensure accuracy of the comparison, the percentage of works made
OA in each country are compared. This intends to remove any bias, which may otherwise
arise. Thus, the percentage of publications made OA through Australian and Dutch
institutions, from 2010-2020, are compared.
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Figure 10: Bar graph displaying the percentage of OA publications made through Australian and Dutch institutions over
the last decade

As evident from Figure 10, despite Australia having almost double the number of
institutional repositories,**° the percentage of total publications made OA in the Netherlands
has consistently exceeded that in Australia over the past ten years. In 2020, the greatest
variance was evident, with a difference of 26 per cent between the percentage of OA
publications made through Dutch institutions, as opposed to Australian institutions. Putting
this difference into perspective, in 2020, 46 per cent of publications were made OA in
Australia. This figure is equal to the percentage of works made OA in the Netherlands six
years ago, in 2014. Not only does this comparison indicate the gap between the countries’
engagement is ever-increasing, it emphasises Australia is currently “years behind” the
Netherlands in regard to OA implementation. When considering Australia has a much larger
volume of research infrastructure, through which OA could be facilitated, it is clear the
nation is currently failing to utilise such structures effectively.

Most apparent from Figure 10, is the increased variance between the countries’ engagement
since enactment of the Taverne Amendment. Whilst OA publications in the Netherlands have
increased by an average of 3.8 per cent annually over the past five years, Australian OA
publications have only increased by 0.25 per cent. Moreover, prior to 2015, the percentage of
OA works published in Dutch institutional repositories surpassed those in Australia, by an
average of 7 per cent. In the years since 2015, this percentage has nearly tripled, having risen
to almost 20 per cent. Thus, it is clear, since enactment of the Taverne Amendment, OA
engagement in the Netherlands has grown at a much greater rate, whilst Australian
engagement has remained somewhat stagnant.

These statistics indicate the true value of introducing an OA provision into national copyright
legislation. In this instance, it appears legislative integration has seen Dutch OA engagement
accelerate far beyond that in Australia, a nation which is yet to adopt any notable OA
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measures. These results reinforce both the value of an OA provision and the true urgency for
OA action to be undertaken in Australia, to ensure the country is not “left behind” in the OA
world.

OA Publications Exclusively

The Percentage of OA Publications from Total Publications Made Each Year in Dutch
Institutions From 2010-2020
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Figure 11: Bar graph displaying break down of the percentage of OA publications through Dutch institutions over the
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Figure 12: Bar graph displaying break down of the percentage of OA publications through Australian institutions
over the last decade



Focusing upon OA exclusively, Figures 11 and 12 demonstrate green OA has been
maintained as the primary form of OA in both countries over the last decade. Though, despite
this trend indicating a point of similarity, in the context of total publications, the percentage
made green OA in Australia still remains inferior to that in the Netherlands. Over the last
decade, green OA has been granted to an average of 44 per cent of total publications made
through Dutch institutions per year. Meanwhile, only 32 per cent of works have been
published with green OA in Australian institutions. In regard to OA publications exclusively,
80 per cent of OA publications were made green OA in the Netherlands, as opposed to 77 per
cent in Australia. Thus, although green OA engagement in Australian institutions is deficient
in comparison to that in Dutch institutions, when viewed in the context of OA publications
exclusively, the variance is less severe.

Interpreting these statistics, it is clear OA engagement through Australian institutions is
deficient in comparison to that in Dutch institutions. This is a major issue, as a large volume
of publications are made through Australian institutions annually. Thus, indicating many
more Australian academic works can be, and should be, made OA. Nevertheless, the
prevalence of green OA engagement in Australia, appearing somewhat similar to that in the
Netherlands, when viewed as a percentage of OA publications, indicates an opportunity for
improvement of Australian OA engagement. It is suggested the nation capitalise upon the
primacy of green OA, as the Dutch evidently did with enactment of the Taverne Amendment.

Recommendations

As findings in this article have demonstrated, since its enactment, the Taverne Amendment
has assisted to increase OA engagement in the Netherlands. It is also clear OA engagement
through Australian institutions is deficient, when compared to that in Dutch institutions. As
an academically prosperous country, from which a large volume of scholarly works are
evidently published, this presents a live issue, requiring immediate improvement. Thus, it is
proposed, to assist increasing the country’s currently lacking OA engagement, Australia be
inspired by the Dutch, to integrate OA into the Copyright Act. This poses the question as to
how legislative reform could be undertaken in Australia to affect integration of OA.

Drawing Upon Preliminary Efforts
Measures Undertaken

Certain Australian authorities have begun to take action towards advancing OA, albeit
limited. As previously discussed, in 2016, the Productivity Commission held an inquiry into
Australian intellectual property arrangements.'3! OA was addressed in the Final Report, in
which it was recommended all Australian State and Territory Governments establish OA
policies.'® In response to this Inquiry, in 2018, the Australian Department of Communication
and the Arts (“DCA”) published a “Copyright Modernisation Consultation Paper”.**® The
paper proposed a series of amendments to the Copyright Act, recognising the legislation
requires updating, to bring it in line with digital developments which have occurred in the
research landscape. As part of this Consultation, a number of roundtable discussions were
held between key Australian research stakeholders, with attendees from organisations such as
the Australian Copyright Council, CAUL, State Governments and several Australian
universities.’* Though, despite being initiated in light of the previous Inquiry by the
Productivity Commission, which identified OA as a copyright issue,**® this Consultation
failed to substantially address open accessibility of Australian research in any depth. Thus,
whilst OA has previously been acknowledged as an issue relevant to amendment of the



Copyright Act, reform to integrate OA is yet to be substantially considered or affected in
Australia.

Other key OA stakeholders, such as the OA advocacy body, OAA, have also commenced
minor action. OAA has begun consulting with research organisations with an interest in OA,
committed to making a case for development of a national OA strategy in Australia. In 2020,
the group hosted a series of roundtables, attended by representatives from organisations such
as the FAIR Steering Group,'3® CAUL and the Australian Council of Learned Academies.™®’
These organisations’ efforts demonstrate those passionate about OA are beginning to come
together, to advocate for reform, in a bid to increase OA awareness and affect OA change in
Australia.

Uniting Key Stakeholders

A crucial aspect of the Dutch OA approach is that all key stakeholders are on the “same page,
at the highest level” in regard to OA.2*® Thus, it is suggested, uniting efforts of key Australian
OA stakeholders, is an effective way by which integration of OA into Australian copyright
law may be affected.

It is recognised Australia currently has a majority of the key OA stakeholder groups
established. Though, to affect OA change, their efforts must be united. Previous inquiries,
consultations and roundtables undertaken by Australian authorities, are evidence of key OA
stakeholders such as the ALRC, Copyright Law Review Committee and Productivity
Commission, having united, to drive legislative change in the Australian research landscape.
Uniting the ALRC with OA organisations is particularly crucial, as the Commission is “one
of the most effective and influential” bodies in moving legislative reform in Australia.’*® To
date, over 85 per cent of ALRC recommendation reports have been, either wholly or
partially, implemented by the Australian legislature.*® This demonstrates the true ability of
Australian authorities to affect legislative reform. Thus, it is crucial the efforts of these key
stakeholders are combined, if integration of OA is to be affected.

As part of this union, OAA and the numerous organisations with which it has collaborated,
should also be “brought onto the same page”, to cooperate with these Australian authorities.
The advantage of which, is organisations dedicated to OA, could contribute directly to
legislative reform discussions and accordingly, influence proposals for reform of current
copyright law. This would ensure OA is afforded greater attention by Australian authorities
with the power to affect legislative reform. This union is considered a crucial basis upon
which to facilitate OA change in Australia, and a means by which OA could be integrated
into the Copyright Act.

Renewed Focus on OA as a Copyright Issue

In conjunction with the union of key OA stakeholders, it is suggested Australian authorities
renew their focus on OA. Past consultations and inquiries evidence Australian authorities
having previously acknowledged modernisation of the Copyright Act is required, to maintain
its relevance in today’s digital world. Despite having previously been identified as a
copyright issue in this regard, minimal action has been taken to further address OA in
Australia. Thus far, only a mere, non-binding recommendation for OA policies to be
introduced throughout Australia has been made, in 2016.24? Since then, OA appears to have
been put on the back burner.



Thus, it is recommended discussions dedicated to OA exclusively, be placed at the top of the
shared agenda of Australian authorities. The DCA’s 2016 Inquiry,'*® shows that OA has
previously been considered in the context of legislative reform. This suggests if Australian
authorities prioritise OA, reform of the Copyright Act to integrate the practice is viable. Thus,
a renewed focus on OA as a copyright issue is recommended, as an effective means by which
OA could be integrated into Australian copyright law.

Approach Informed by Findings
Capitalising Upon Green OA Engagement

Despite findings in this article demonstrating a great variance between OA engagement in
Dutch and Australian institutions, a common trend identified is the prevalence of green OA.
This presents an opportunity for the Australian legislature to capitalise upon the primacy of
this form of OA, as the Dutch evidently did with the Taverne Amendment.

In regard to suitability in the current Australian research landscape, statistics analysed
indicate over the last decade, an average of 77 per cent of OA works have been published
with green OA in Australian institutions. This suggests Australian authors are currently most
familiar with this form. Thus, it is proposed introducing a legislative provision, which affords
the option to publish green OA, would be suitable in the current Australian research
landscape for multiple reasons. First, primacy of green OA provides a well-founded basis
upon which the Australian legislature can justify enactment of such a provision. Evidence of
green OA engagement indicates perceived efficacy of a legislative provision in this regard,
likely to assist passage of an amendment proposal through Australian Parliament. Secondly,
familiarity and mitigation of drastic change are expected to be crucial for encouraging OA
uptake from Australian authors. Particularly to reduce uncertainty, as majority have not
previously engaged with the practice. Thus, capitalising upon the opportunity presented by
the current primacy of green OA, not only provides a sense of assurance to the Australian
legislature, but also presents as an effective means to encourage OA uptake by authors, who
are largely unaccustomed to OA practice.

In this regard, it must be noted, despite current primacy of green OA in Australia, statistics
indicate this prevalence may potentially be declining, with declination evident in last two
years analysed. This trend reinforces time is truly of the essence for Australia. Not only if the
country seeks to capitalise upon current green OA engagement, as a basis for legislative
reform, but also to ensure the country remains academically competitive and is not left
behind in the OA world.

Inspiration Taken from the Taverne Amendment
OA Provision as an Alternative

In adopting an OA provision, it is recommended Australia also take inspiration from key
elements of the Taverne Amendment, which appear to have contributed to its effectiveness in
elevating OA engagement. The Taverne Amendment was enacted as a provisional alternative
to the Dutch preference of a gold OA route. As a somewhat conservative country, this
approach appears most appropriate in Australia, for two primary reasons. First, as many
academic authors are yet to engage with OA practice, measures which are flexible and
encouraging, rather than arbitrary, are likely to be the most effective. Secondly, when
affecting legislative reform, subtle amendments to current legislation are often favoured over



major changes. Thus, the Australian legislature is likely to be more receptive of passing a
provisional alternative, than a bill proposing to enforce stringent requirements upon academic
authors. In this regard, a provision of this nature may be enacted as a preliminary measure,
before further, more comprehensive change is affected in the future, once OA has been
sufficiently established in Australia.

Key Elements of the Provision

It is further proposed specific features of the Taverne Amendment be adopted. First, it is
suggested the 12-month embargo period, prescribed by the Taverne Amendment, be assumed
in the prospective Australian provision. This period is currently denoted to in research
policies of the ARC, NHMRC and several Australian universities.'** Such policies are
evidence of this period of time being considered appropriate and workable in the current
Australian research landscape. The Taverne Amendment’s retrospective application is a
crucial element of the provision, which could also be usefully embraced in Australia. As
statistics analysed throughout this article have shown, a large volume of scholarly works has
been published in Australia over the last decade, the majority of which have not been
published OA. Enacting an OA provision which applies retrospectively, would reduce current
concern as to the many Australian academic works to which access has been, and is currently,
restricted. This invites the prospect that not only would an OA provision of this nature assist
to increase future OA engagement in Australia but would also permit improvement of the
country’s deficient engagement in years past.

Another desirable element of the Taverne Amendment which could be usefully adopted is the
precedence of the provision over publishing agreements. In Australia, one of the major
problems identified with current OA policies, is their application being subject to publishing
contracts.'® Introducing a legislative provision which eradicates such restrictions, is likely to
encourage greater engagement with OA, by removing authors’ concerns as to legal
repercussions arising from pre-existing publishing agreements. This feature, which would be
unique in the Australian research landscape, represents a desirable way by which to integrate
OA into Australian copyright law.

Additional Considerations
Complementary measures

As evident from findings in this article, an OA provision presents as an effective means to
contribute to increasing OA engagement. Though, it is acknowledged the prospect of
integrating of OA into Australian copyright law is not a “quick fix” solution to the issue of
Australia’s deficient OA engagement. The process of legislative reform in Australia can be
extensive, as once a final report is provided by the ALRC to the Government for
consideration, there is no established time frame in which a response is required.**® Thus,
reform recommendations, can in some instances, take years to be adopted into the relevant
legislation.#’

To ensure Australian OA engagement does not remain stagnant in the meantime, it is
recommended complementary OA measures, in addition to an OA provision, be affected.
Such measures are considered likely to both “kick start” enhancement of OA engagement
immediately, and support the prospective provision once enacted. It is suggested
complementary measures adopted in Australia also be inspired by those implemented by the
Dutch, particularly as such efforts have played a crucial role in the Dutch OA approach. In



this regard, it is recommended domestic OA initiatives be established, whilst OAA and
associated organisations drive heightened advocacy. Adopting a systematic approach, by
commencing efforts at Australian research institutions, before broadening the scope, to raise
OA awareness throughout Australia, is recommended. Such complementary measures are
recognised as a future direction for OA in Australia. Thus, this article intentionally leaves
scope for further studies to explore the prospect of introducing such measures, to assist
increasing Australian OA engagement.

Conclusion

In conclusion, analysis of OA engagement through Australian institutions, alongside that in
Dutch institutions, has confirmed concerns as to the deficiency of OA in Australia. As a
country in which a large volume of academic works is published, this indicates a major issue.
This article attempts to address this problem, “looking outside of the borders” to the Dutch
OA approach, considering the progressive method of legislative integration as a potential
solution. This study argues that immediate improvement of Australian OA engagement
should be undertaken. Not only for the benefit of Australia itself, by securing its future
academic competitiveness, but also for the greater good, by realising the country’s true
potential to significantly contribute to the global OA movement. In conclusion, to reduce the
issue as to the large proportion of Australian academic works to which access is restricted, it
is proposed Australia be inspired by effective legislative integration undertaken by the Dutch,
to integrate OA into the Copyright Act, to assist increasing the currently deficient OA
engagement in Australian institutions.
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