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Summary 

This thesis advances a relative justice approach to the judicial and non-judicial review of EU 

legal acts. It specifically compares the kind of justice, predominantly procedural in nature, 

delivered by the action for annulment before the EU Courts; appeal before the Board of Appeal 

of the European Chemical Agency and complaint to the European Ombudsman. By exploring 

the practical functioning of these mechanisms, the thesis seeks to determine whether non-

judicial review mechanisms can fill gaps in the EU system of justice caused by inherent 

shortcomings of EU judicial review. These shortcomings – the uncertain thoroughness and 

limited accessibility of judicial review – stem from a constant need to avoid overloading the 

EU Courts with complex cases and shifting on them too much responsibility for the substance 

of EU law, rule and decision-making.  

The thesis argues that mechanisms for non-judicial review may deliver the kind of justice that 

is comparable to that normally demanded of judicial review, while avoiding the risk of judicial 

overload and overreach. This justice is relative to these mechanisms’ institutional and 

procedural features – independence, expertise, jurisdiction, review technique, powers, 

accessibility and participation-oriented procedures. By dint of such features, non-judicial 

review mechanisms generate argumentative resources that can later be invoked to induce the 

rational acceptability of reviewed legal acts by the affected parties and citizenry. The structure 

of such mechanisms may moreover be more adequate to review scientific or technical 

appraisals increasingly underpinning EU legal acts or to induce genuine reconsideration of 

contentious public interest choices by primary law, rule or decision makers themselves.  

Consequently, the position of non-judicial-review in the EU system of justice, and how it 

supports judicial review, merit in-depth re-evaluation by the co-legislators. The co-legislators 

currently lack a coherent vision of EU non-judicial review, equipping particular review 

authorities with insufficient resources and an ambiguous legal framework.  
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1. INTRODUCTION 

1.1. The relative justice of judicial and non-judicial review 

The various shortcomings of EU judicial review have long been one of the most commonly 

discussed issues in EU legal scholarship. The main problems, such as the intensity and 

accessibility of judicial review, recently become prominent again as the field of EU law, rule 

and decision making expands into the risk regulation of chemicals or the financial supervision 

of banks. Concerned about the growing power of EU authorities, legal scholars have 

concentrated their efforts on finding ways to improve EU judicial review. Judicial review 

epitomises the rule of law. The EU Courts have striven to adapt to new challenges, especially 

those related to the increasing complexity of impugned legal acts underpinned by socio-

economic, technical and scientific appraisals tightly intertwined with discretionary political 

choices between competing private and public interests. Will the peak of judicial review’s 

capacities ever be reached? 

 For well over two decades, alternative review mechanisms have proliferated in the EU 

governance structure: internal and inter-administrative review, independent administrative 

review by boards of appeals and the like, the right to petition the Parliament and complain to 

the Ombudsman. These alternative mechanisms perform, among other tasks, the non-judicial 

review of EU legal acts and decision-making processes. But they have hitherto attracted 

comparatively little scholarly attention. How do they support judicial review? Could they 

better perform some of the traditional functions of judicial review? Domestic and EU legal 

doctrine provides multiple conceptual distinctions regarding judicial and non-judicial review. 

Is there a way to compare them and analyse their respective roles in the EU system of justice? 

This thesis advances what it terms a relative justice approach to the judicial and non-

judicial review of EU legal acts. It specifically compares the kind of justice delivered by the 

Article 263(4) TFEU action for annulment before the EU Courts; administrative appeal before 

the Board of Appeal of the European Chemical Agency (the ‘ECHA BoA’); and complaint to 

the European Ombudsman. It aims to determine whether non-judicial review mechanisms 
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have the capacity to fill in the gaps in the EU system of justice caused by the long-running 

shortcomings of EU judicial review: its uncertain thoroughness and limited accessibility. 

The thesis deals with justice that is predominantly procedural in nature. It explores how 

a procedure for judicial or non-judicial review can maximise the substantive justice or 

legitimacy of legal acts subject to review.1 It also explores justice that is relative to specific 

institutional and procedural features of review mechanisms such as independent status, 

composition and expertise, scope of jurisdiction, technique of review, concrete powers, 

accessibility to interested parties and participation opportunities. Depending on how these 

features function in practice, review mechanisms generate argumentative resources that can 

later be invoked to induce the rational acceptability of the reviewed legal acts by the affected 

parties and citizenry.2 

The thinking in terms of relative justice calls into question the absolute uniqueness of 

judicial review. A mechanism formally labelled as non-judicial may reveal itself to be better 

equipped to review a specific category of legal acts. The ultimate arbiter of legality such as an 

apex court – that each governance structure undoubtedly needs – might not be required to 

settle every single legal dispute. The EU Courts must often arbitrate between competing public 

interests or scrutinise scientific and technical choices made by political or executive EU 

authorities. But the applicable laws do not often provide clear guidance as to the hierarchy 

between competing public interests or scientific and technical choices. Should certain legal 

disputes be left to administrative review bodies, whose decisions do not claim final authority, 

or to more deliberative and persuasion-oriented mechanisms, such as ombuds-review? 

 

1.2. The shortcomings of judicial review 

Article 19(1) TEU ascribes the function of the ultimate arbiter of EU legality to the EU Courts: 

the Court of Justice (the ‘CJ’) and the General Court (the ‘GC’).3 Hence, the legal protection of 

private parties against unlawful acts of EU authorities and the ideal of the rule of law have 

been equated with the right of action before the EU Courts. The Article 263(4) TFEU action for 

annulment is considered to lie at the very core of the EU system of justice.4 It is believed to 

 
1 The thesis does not deal with the substantive justice of individual rulings or case law, i.e. their ‘accuracy’, 

‘correctness’ or compliance with substantive law or specific conceptions of substantive justice. On the distinction 

between procedural and substantive justice see, L. SOLUM, 'Procedural Justice', 2004 Southern California Law Review 

78, 181-321 at 5ff. 
2 I draw on the theory of ‘relative authority’ developed by Mendes and Venzke, J. MENDES AND I. VENZKE, 'The Idea 

of Relative Authority in European and International Law', 2018 International Journal of Constitutional Law 16(1), 75-100. 
3 The EU Courts ‘shall ensure that in the application and interpretation of the Treaties the law is observed’. 
4 K. LENAERTS et al., EU Procedural Law (OUP, 2014) at 254. 
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provide an ‘effective remedy’ and a ‘fair trial’ before an ‘impartial and independent tribunal’ 

as required by Article 47 of the EU Charter of Fundamental Rights. 

Nonetheless, legal scholars and practitioners have long pointed out numerous 

shortcomings of EU judicial review, in particular, the limited accessibility for private 

applicants and the deferential standard of review. Central to all reform proposals has been an 

assumption that both the problem and the solution lie in the EU Courts themselves. The EU 

Courts have acquiesced to some criticism and have developed a more in-depth technique of 

review. However, they have not alleviated the rigorous interpretation of standing criteria for 

private applicants.  

Almost no concerns have been expressed over the risk of judicial errors relating to the 

increasing complexity of EU legal acts, or the accumulation of power in the hands of 

democratically unaccountable judges. The boundary between judicial review and positive 

decision making is fluid. In reviewing the legal acts of other authorities, the EU Courts 

unavoidably impose their own public interest choices and factual appraisals. An 

intensification of techniques of judicial review or relaxation of access rules tilts the balance of 

power and responsibility towards the judicial branch. Are the EU Courts and EU judicial 

review capable, from an institutional and procedural point of view, to live up to the growing 

expectations and responsibilities? 

The growing complexity of EU legal acts makes judicial review an ever more effort-

intensive and time-consuming endeavour. Following the Gauweiler5 and ESMA6 cases, it has 

become evident that complex factual appraisals requiring expert knowledge are inseparably 

enmeshed with genuinely political choices.7 Making such choices is usually left to 

representative bodies. The EU judges – recruited from among legal generalists – deal at present 

with new intricate regulatory fields such as financial supervision, economic and monetary 

policy, the risk regulation of chemicals, food safety, pharmaceuticals, emission trading etc. 

Why should judicial review by a handful of legal generalists produce better outcomes than 

joint decision making by dozens of EU and national experts? How great are the costs generated 

by the judges acquainting themselves with areas of law requiring specialist knowledge? Given 

that the EU judges rely only on arguments and evidence adduced by the parties, how likely is 

it that they may commit an error? How often do they arbitrarily impose their own vision of 

the hierarchy between competing public interests? 

 
5 CJ, Case C-62/14, Gauweiler and Others. 
6 CJ, Case C-270/12, United Kingdom v Parliament and Council (ESMA). 
7 J. MENDES, 'Bounded Discretion in EU Law: A Limited Judicial Paradigm in a Changing EU', 2017 Modern Law 

Review 80(3), 443-472. 
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A debate has played out over several decades about the insufficient accessibility of EU 

judicial review. The restrictive admissibility criteria of annulment actions rule out legality 

challenges by industry associations, trade unions, NGOs, other social actors and private 

parties indirectly affected by EU legal acts. The Article 267 TFEU procedure for preliminary 

references by domestic courts regarding the validity of EU legal acts does not in practice 

constitute a satisfactory alternative. Legislative and regulatory acts of general application, in 

particular, may as a result be immune to judicial control. 

And yet, more liberal access rules, in particular allowing for public interest litigation, 

would probably entail the EU Courts – which already struggle with their current workload – 

being flooded with even more technically or scientifically complex cases. This would impair 

the stability and autonomy of EU decision-making, but what would be the pay off? Why 

further transfer the responsibility for complex appraisals from expert or democratically 

legitimised bodies to generalist and democratically unaccountable judges? In particular, 

should the EU judges regularly be invited to second-guess delicate interinstitutional and 

intergovernmental policy compromises enshrined in legislative or regulatory acts? EU judicial 

review is ‘an elitist and closed process deriving its legitimacy from contestable sources. The 

Treaties have never received the kind of popular endorsement that would have legitimised it 

as a political constitution.’8 Therefore, it is rather unclear how highly indeterminate legal 

norms, such as fundamental rights, could legitimise the EU Courts to interfere in EU law and 

rule making on a regular basis at the request of private parties. 

 

1.3. Opening the debate to non-judicial review 

Relative justice deals with legitimacy in allocating the power of judicial or non-judicial review.9 

It asks why review authority should be conferred upon a given mechanism: a court, board of 

appeal, ombudsman, parliamentary committee or the like. What institutional and procedural 

features make a mechanism particularly suitable to exercise this kind of authority vis-à-vis 

private parties and other public authorities? What kind of justice can a review mechanism 

deliver?  

The central argument of this thesis is that the right of private parties to trigger the 

judicial review of EU legal acts is not an end in itself but a means of instilling justice into the 

 
8 D. CURTIN, Executive Power of the European Union: Law, Practices, and the Living Constitution (OUP, 2009) at 15.  
9 Just as procedural justice/due process, to which relative justice relates, deals with legitimacy in the allocation of 

any public power, D. HOVELL, The Power of Process. The Value of Due Process in Security Council Sanctions Decision-

Making (OUP, 2016). 
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EU governance structure which is relative to the institutional and procedural features of EU 

Courts. The same function could be exercised in a way more adapted to the specificity of 

particular impugned legal acts by non-judicial review mechanisms equipped with appropriate 

features. The relative justice approach helps to identify the institutional and procedural 

limitations of EU judicial review and to search for alternative or supporting mechanisms. 

Non-judicial review mechanisms have been set up in response to the need for elevated 

legal protection and the constrained jurisdiction and work capacities of EU Courts. Their 

objective is usually defined in terms of providing a faster, cheaper and sometimes more in-

depth review of contested legal acts, preventing an excessive amount of factually complex 

cases from reaching the EU Courts or providing a form for individual redress in fields outside 

judicial remit.10 But with most scholars and practitioners focused on the EU Courts, the non-

judicial review mechanisms have hitherto attracted comparatively little interest. An 

assumption regarding the absolutely unique role of EU Courts in the EU legal order naturally 

directs research interests towards judicial review. However, in the literature dealing with 

procedural justice it has been observed that that there is no ‘one-size-fits-all’ court-based 

model.11 Specific forms of justice should take account of the context in which they operate, 

including the specificity of legal acts amenable to review or pre-judicial safeguards. Some 

areas of law may require non-judicial forms of justice, oriented towards broader transparency 

and deliberation rather than an authoritative settlement of disputes. 

Only recently have EU non-judicial review mechanisms become the subject of a distinct 

research trend. That research has clarified the functions of non-judicial review mechanisms by 

employing doctrinal concepts drawn from domestic legal systems.12 However, it contains 

diverging views regarding the role of non-judicial review, which seems natural given 

significant differences between particular mechanisms.13 Certain scholars argue that, in light 

of EU case law and domestic doctrine, the role of non-judicial review should be clearly 

 
10 S. MAGIERA AND W. WEIΒ, 'Alternative Dispute Resolution Mechanisms in the European Union Law', in D. C. 

Dragos and B. Neamtu (eds.), Alternative Dispute Resolution in European Administrative Law (Routledge, 2014) at 533.  
11 HOVELL, supra n. 9. 
12 P. CHIRULLI and L. DE LUCIA (eds.), Rimedi amministrativi ed esecuzione diretta del diritto europeo (Giappichelli Editore 

2018), B. MARCHETTI (ed.), Administrative remedies in the European Union. The emergence of a quasi-judicial administration 

(Giappichelli, 2017), L. DE LUCIA, 'A Microphysics of European Administrative Law: Administrative Remedies in 

the EU after Lisbon', 2014 European Public Law 20(2), 277-308, N. VOGIATZIS, The European Ombudsman and Good 

Administration in the European Union (Palgrave, 2018), J. ZILLER AND H. HOFMANN (eds.), Accountability in the EU : The 

Role of the European Ombudsman (Edward Elgar, 2018). Several sectoral studies have also been published that are 

cited later in the thesis. 
13 CHIRULLI and L. DE LUCIA, supra n. 12. 
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distinguished from that of the EU Courts.14 Others argue that certain non-judicial review 

mechanisms do in practice perform some of the traditional functions of EU Courts.15 

To some extent, the difference of opinion as to the role of non-judicial mechanisms may 

be inspired by different national experience and ensuing empirical assumptions. In some 

Member States, non-judicial remedies such as administrative appeals have proven highly 

ineffective. They are even considered an obstacle to effective judicial protection before courts. 

Likewise, the position of the ombudsman (or a similar body) in some States is weak. In other 

States, on the contrary, administrative remedies have proven highly effective and their 

establishment may even be constitutionally required to support administrative courts. Some 

administrative bodies may transform into courts over time. Some ombudsmen have a much 

stronger position with their jurisdiction encompassing not only administrative action but also 

the constitutionality of legislation and even the substantive lawfulness of court rulings.16  

The issue whether EU non-judicial review mechanisms offer analogous or second-rate 

justice when compared to the EU Courts remains unresolved. It is also unclear what role non-

judicial review mechanisms could perform in the future. This research gap is arguably due to 

the fact that non-judicial mechanisms have hitherto been examined in isolation from judicial 

review.17 

The ‘relative justice’ approach, in turn, helps put aside the doctrinal distinctions 

between ‘judicial review’, ‘administrative review’ and the like, so as to confront the actual 

functioning of judicial and non-judicial review, relying as much as possible on empirical data. 

With its focus on the specific institutional and procedural features of review mechanisms, it 

offers useful analytical instruments to evaluate and compare different mechanisms and gauge 

their interrelation. A clear articulation of the kind of justice delivered by judicial and non-

judicial review would allow for clarification of their respective roles at the EU level. It could 

have practical consequences for the discussions about EU judicial architecture and a broader 

system of justice. If non-judicial review mechanisms can perform functions traditionally 

assigned to judicial review, albeit in a manner more attuned to the specificity of given 

 
14 Among others, A. CASSATELLA, 'Appeals before the European Aviation Safety Agency', in B. Marchetti (ed.), 

Administrative Remedies in the European Union. The Emergence of a Quasi-Judicial Administration (Giappichelli, 2017) at 

45. See also interviews with EU judges who tend to emphasise differences between the role of the Ombudsman and 

EU Courts, and interviews with the Ombudsman’s legal officers who tend to emphasise similarities, M. REMAC, 

'Coordinating Ombudsmen and the Judiciary. A Comparative View on the Relations between Ombudsmen and the 

Judiciary in the Netherlands, England and the European Union', (Utrecht University, 2014) at 265-266. 
15 P. CRAIG, 'Courts', in P. Craig (ed.), EU Administrative Law (OUP, 2018), 280-310, who builds upon the research by 

CHIRULLI and L. DE LUCIA, supra n. 12. 
16 DRAGOS and NEAMTU, supra n. 10. 
17 For an exception see, J. MENDES, 'Discretion, Care and Public Interest in the EU Administration: Probing the Limits 

of Law', 2016 Common Market Law Review 53(3), 419-452. Mendes compares the review techniques of the EU Courts 

and the Ombudsman, concluding that the latter may employ a normatively more demanding standard of review. 
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categories of legal acts, they should be considered within discussions addressing, among other 

issues, the size of the GC, the need to set up specialised courts, the ease with which private 

parties may challenge EU legal acts before the EU Courts, the intensity of review and so forth. 

In brief, this thesis seeks an answer to the following research question: can non-judicial 

review mechanisms fill gaps in the system of justice for private parties who wish to challenge 

legal acts of EU authorities? The thesis will most certainly not recommend what the ideal EU 

system of justice should look like. Rather than closing, it aims to open this debate18 by 

exploring alternative institutional and procedural forms of justice as well as verifying doctrinal 

constructs and conventional assumptions. 

 

1.4. Confronting theories, doctrines and practices 

An allocation of authority to review legal acts can be backed up by instrumental, deliberative 

and procedural economy arguments that are not mutually exclusive, as follows from theoretical 

literature about procedural justice, due process, judicial and non-judicial review. Instrumental 

arguments refer to the mechanism’s ability to maximise the chances for the factual and legal 

correctness of impugned legal acts. Deliberative arguments refer to the mechanism’s ability to 

enhance the level of public deliberation on matters settled in the impugned acts; a review 

mechanism, in and of itself, provides an additional public deliberative forum. Procedural 

economy arguments, of a secondary nature, refer to the mechanism’s ability to ensure the 

reasonable cost and duration of proceedings. 

 Review mechanisms deliver the instrumental and deliberative kind of justice relative 

to their institutional and procedural features. Highlighted in theoretical literature regarding 

judicial and non-judicial review, these features can be summarised in three categories: impact, 

accessibility, and participation. What impact a mechanism exerts on legal acts subject to review, 

ensuring their correctness or deliberation-based reconsideration, depends on the mechanism’s 

independence, expertise, resources, applicable review criteria and specific competences with 

regard to the impugned acts. By dint of accessibility of private parties of different types (direct 

or indirect addressees, NGOs and other social actors), review may be fuelled by a variety of 

pertinent information, submitted by the applicants, which contributes to the correctness of the 

final rulings. The access rules also determine who may join the deliberation on public matters 

settled in the impugned acts. Participation opportunities in the course of a review process 

 
18 In this respect, I have been inspired by the approach and research goals set by HOVELL, supra n. 9. 



Chapter 1 

16 

 

enable verification of the correctness of submitted claims and information, as well as reasoned, 

argument-based deliberation between the parties. 

 To explore the kind of justice delivered by review mechanisms, it is necessary to 

explore their actual functioning using empirical data to the greatest extent possible. The thesis 

will argue that traditional doctrinal concepts and distinctions may be underpinned by 

questionable empirical assumptions such as, to name just a few, the incomplete independence 

of BoAs, a substantial difference between the criteria of judicial and administrative review 

(‘legality’ and ‘merits/expediency’), the possibility to hold a ‘fair trial’ only before courts but 

not BoAs, or the second-rate nature of ombuds-review due to the lack of binding powers. By 

contrast, this thesis demonstrates that, in important aspects, the actual functioning of review 

mechanisms may not align with doctrinal suppositions. The independence, organisational 

resources, criteria and technique of review and procedural standards of the EU Courts, BoAs 

and the Ombudsman may converge and deliver a comparable kind of relative justice. 

This thesis uses a combination of legal analysis, quantitative and qualitative data to 

explore and compare the functioning of three review mechanisms: annulment proceedings 

before the EU Courts, appeal before the ECHA BoA and complaint to the Ombudsman. The 

analysis of respective legal frameworks – i.e. their interpretation with reference to case law 

and scholarship – is the backbone of the research. It has helped reconstruct how the respective 

bodies interpret their jurisdiction, competences, access and procedural rules. It has also 

revealed some aspects of their functioning such as the technique of review. 

The quantitative sources include original data sets regarding the categories of 

applicants, other parties, impugned legal acts and outcomes of review.19 These sources have 

helped explore the impact and accessibility of the respective mechanisms. The qualitative 

sources, which helped explore the participation opportunities offered by the respective 

mechanisms, include internal administrative documents and procedural guidelines received 

within the regime of public access to documents. These documents describe the practical 

arrangements of review proceedings, and often concretise the procedural rights of the parties. 

They reveal much information about the nature of review processes, as well as implied 

conceptions of their role and legitimacy. Moreover, the thesis analyses information obtained 

through semi-structured interviews with twenty-one officials: EU judges, référendaires, 

ECHA BoA members and Ombudsman’s legal officers and case handlers.20  

 
19 As the Ombudsman is not equipped with binding powers, the set also contains data regarding the institutions’ 

compliance with the Ombudsman’s proposals and recommendations. 
20 The details of the applied methods and sources are discussed in Section 3.3. 
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1.5. The structure of the thesis 

Chapter 2 (‘Relative Justice’) develops the analytical framework. It identifies methodological 

weaknesses in the dominant analytical framework based on the largely empty-shell notions of 

the ‘rule of law’ and ‘effective judicial protection’. The dominant approach has downplayed 

methodological obstacles in reconstructing universal normative standards for judicial review, 

the growing technical and political complexity of EU legal acts, the often-indeterminate 

substance of EU constitutional and legal frameworks, as well as the institutional and 

procedural limitations of EU Courts. By contrast, the relative justice approach focuses on the 

institutional and procedural features of judicial and non-judicial review mechanisms. It takes 

account of the specificity of legal acts subject to review and applicable constitutional or legal 

frameworks so as to choose the review mechanisms with most suitable features. It also helps 

explore interrelations between the functions performed by judicial and non-judicial review. 

 Relying on theoretical and comparative literature regarding judicial and non-judicial 

review, as well as procedural justice, Chapter 2 subsequently advances a structure of analysis 

of review mechanisms. The proposed structure is based on three categories of the institutional 

and procedural features of review mechanisms: (1) those securing their impact on law, rule or 

decision making amenable to review, (2) those ensuring their accessibility to interested private 

parties and (3) those offering participation opportunities in the review process to the applicants 

and other interested parties. The institutional and procedural features securing impact, 

accessibility and participation – as this thesis argues – generate relative justice. 

 Chapter 3 (‘The Bits and Pieces of Non-judicial Review’) sets the research scene. It 

identifies non-judicial review mechanisms, among those established at the EU level, that are 

most promising in terms of relative justice, given their institutional and procedural features. 

It justifies the selection of the ECHA BoA and the Ombudsman for an in-depth study and 

comparison with the EU Courts. It subsequently discusses the specific methods and sources 

used in this research: the design of databases; types of internal documents received; and 

questions asked within the interviews. 

 The next chapter opens the main part of the thesis which presents the results of 

comparative research of the three review mechanisms. Chapter 4 (‘Judicial Review: Between 

Justice and Efficiency’), Chapter 5 (‘Administrative Review: Cheaper, Faster and More 

Thorough Justice?’) and Chapter 6 (‘Ombuds-Review: Justice Without Binding Powers’) 

discuss the in-depth studies of the procedure for private annulment actions before the EU 

Courts, administrative appeal before the ECHA BoA and complaint to the Ombudsman. 

Chapter 4 complements and deepens the analysis of judicial review mechanisms carried out 
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in Chapter 2. It precedes the remaining two chapters on the ECHA BoA and Ombudsman so 

that the in-depth analysis of judicial review can later serve as a reference point for the 

remaining mechanisms. All the in-depth studies are carried out according to the structure 

advanced in Chapter 2. First, the chapters discuss the impact that the review mechanisms can 

exert on the law, rule and decision-making subject to review, depending on their independent 

status, jurisdictional remit, specific competences and applicable criteria and technique of 

review (as well as the compliance rate in the Ombudsman’s case). Second, the chapters discuss 

the accessibility of the review mechanisms: their access rules and the scope of the right to 

intervene in pending proceedings. Third, the chapters discuss the opportunities for active 

participation of the parties offered by each mechanism’s procedural scheme. 

Chapter 7 (‘The Prospects of Non-Judicial Review’) compares the review mechanisms 

and draws conclusions as to how non-judicial review could support the EU Courts within the 

EU system of justice. Overall, the thesis argues that the EU system of justice may reach beyond 

the EU Courts. But this finding is, at the same time, full of nuances. Non-judicial mechanisms 

display an appreciable capacity to better perform functions traditionally assigned to judicial 

review, and therefore should be included in the debate about filling the gaps in the EU system 

of justice. Nevertheless, the examined non-judicial mechanisms appear as vulnerable bodies, 

dependent on scarce resources and not fully specified legal frameworks. Having 

underestimated the potential of these mechanisms, the co-legislators left the bulk of important 

institutional and procedural features to be regulated in implementing or even internal 

measures, which may be contested within the review authorities themselves, by other 

authorities or affected private parties.



 

 

 

2.  RELATIVE JUSTICE 

The scholarly debate about the legal protection of private parties against unlawful acts of EU 

authorities has always been court-centred.21 The intensity and accessibility of judicial review, 

especially within the Article 263(4) TFEU annulment proceedings, have been one of the most 

intensely debated topics in EU legal studies.22 The EU judicature has undergone significant 

institutional and procedural reforms to adapt to the evolving governance structure, as EU 

competences have expanded in scope and complexity. Twenty years ago, the GC was 

established to deal with complex areas of law and cases which involve intense fact-finding, 

such as public procurement, access to documents, competition law, State aid or anti-dumping. 

The GC managed to significantly improve the technique of judicial review. Most recently, its 

size was doubled to facilitate handling an increasing workload23 including ever more intricate 

legal acts based on socio-economic, technical and scientific appraisals tightly intertwined with 

delicate choices between competing public interests in the areas of the risk regulation of 

chemicals, the protection of the environment, food safety, pharmaceuticals or the supervision 

of financial institutions.24 

The ongoing debate about the intensity or accessibility of judicial review reveals, 

however, that the EU Courts are still not fully able to meet the exalted expectations of scholars 

 
21 The relationship between ‘legal protection’ and ‘judicial protection’ is unclear. Take Article 47 of the EU Charter 

of Fundamental Rights which is entitled ‘effective judicial protection’ and Article 19(1), second sentence, TEU, which 

stipulates that the Member States shall ensure the effective legal protection in the areas covered by EU law. In both 

provisions the French version of the Treaties use the same word: ‘protection juridictionnelle’. Arguably, the concept 

of ‘legal protection’ is broader and encompasses not only judicial review but also administrative and non-judicial 

review procedures, participation in administrative proceedings, various duties imposed on administrative 

authorities to secure the interests of affected private parties etc. 
22 The action for annulment is supplemented by the Article 277 TFEU objection of illegality, an incidental plea in 

law against an act of general application forming the basis of the directly challenged individual act as well as by 

the Article 267 TFEU references from domestic courts regarding the validity of EU acts they are supposed to apply. 
23 Strong voices contested both the diagnosis of increasing workload and administered measure. See, infra n. 84. 
24 The application of the traditional distinction between technical discretion and political discretion proves 

problematic. This distinction has been proposed by AG Léger, Case C-40/03, Rica Foods v Commission, para. 48. From 

the conceptual point of view, technical discretion results from a cognitive superiority to make seemingly value-

neutral logical inferences regarding complex economic, technical or scientific facts. Political discretion to make 

choices between competing public interests, in turn, should result from democratic legitimacy. 
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and practitioners.25 The EU Courts operate in an increasingly intricate governance context.  The 

EU authorities – supported by a growing number of committees, offices, agencies and the like 

– negotiate delicate political compromises subsequently embodied in EU legal acts on a daily 

basis, with twenty-eight governments whose social, economic, and cultural systems, and 

political interests, are much further apart than those of the fifteen governments fifteen years 

ago. The EU Courts are faced with legal acts requiring different kinds of expertise and 

involving different degrees of political discretion. 

The 2018 Annual Report of the GC, which deals in the first instance with private 

annulment actions, stresses that due to the extension of Union competence the GC judges must 

deal with increasingly complex and diverse cases. The GC increasingly uses enlarged court 

formations. In other words, court cases require more effort and resources so as not to increase 

the time of proceedings.26 Yet, the action for annulment before the EU Courts is still considered 

to be ‘at the core of the complete system of EU judicial protection’.27 Its unique role relates to 

the Treaty mandate conferred upon the EU Courts to ‘ensure that in the interpretation and 

application of the Treaties the law is observed’.28 

Although auxiliary review mechanisms have unfolded over the last twenty years – 

internal review, boards of appeals, the Ombudsman and so on – they have attracted 

comparatively little scholarly attention. Some have been specifically intended to address the 

shortcomings of judicial review, including its limited accessibility and thoroughness. But 

because of somewhat weaker safeguards of independence or the lack of binding powers, the 

auxiliary mechanisms are usually considered to provide a second-rate form of justice, 

incomparable to judicial review. 

This Chapter identifies methodological flaws of the court-centred debate. Normative 

grounds for the calls for more accessible and thorough judicial review have been sought in the 

notions of ‘effective judicial protection’ and the ‘rule of law’. The assumption that these notions 

contain universal, or at least European standards for judicial review is, however, questionable. 

How judicial review operates is a function of the perceived legitimacy of the authors of 

 
25 Moreover, scholars point out more specific shortcomings of EU judicial review, for instance, the EU Courts’ 

refusal to control the legality of domestic acts underpinning subsequent EU acts (F. BRITO BASTOS, 'Derivative 

Illegality in European Composite Administrative Procedures', 2018 Common Market Law Review 55(1), 101-134), the 

exclusion of the judicial review of soft-law measures that may nevertheless produce tangible effects (M. ELIANTONIO 

AND O. STEFAN, 'Soft Law before the European Court: Discovering a 'Common Patern'?', 2018 Yearbook of European 

Law 37, 457-469) or the exclusion of the judicial review of data transfers that may nevertheless produce legal effects 

(M. ELIANTONIO, 'Information Exchange in European Administrative Law: A Threat to Effective Judicial 

Protection?', 2016 Maastricht Journal of Comparative and European Law 3, 531-549). 
26 CJ, ‘Annual Report 2018’ at 161. 
27 LENAERTS et al., supra n. 4 at 254. 
28 Article 19(1), first sentence, TEU. 
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impugned legal acts and courts themselves, as well as consensus as to the interpretation of 

applicable higher-order legal frameworks.29 The law and practice of judicial review reflects 

fundamental assumptions as to how far the law can frame and constrain the exercise of public 

power.30  

The proponents of more accessible and in-depth judicial review tend to underestimate 

the fact that the boundary between judicial review and positive law, rule or decision-making 

is fluid.31 They look only at one side of the equation, the neglected side being a further accretion 

of the EU judicature’s authority and responsibility for primary law, rule and decision-making. 

In the context of contemporary EU governance, one could wonder whether judicial review by 

a handful of judges – recruited, in principle, from legal generalists and not specialising in a 

particular area of EU litigation – produces better outcomes than primary law, rule or decision 

making by representative and expert bodies equipped with larger resources and stronger 

institutional back-up. Are the existing institutional and procedural features of EU Courts 

sufficient to meet the growing challenges?  

This thesis does not to purport to close the debate about judicial review and maintain 

the status quo. Rather, it seeks to open the debate by exploring prospects offered by non-judicial 

review mechanisms. To this end, the Chapter proposes the analytical framework of ‘relative 

justice’. Drawing from the idea of ‘relative authority’,32 the chapter argues that justice 

delivered by judicial or non-judicial review mechanisms – procedural in nature33 – is relative 

to the distinctive institutional and procedural features of such mechanisms (the independence 

and expertise, accessibility, participation-oriented procedural framework, applicable 

technique of review etc.). By dint of these features, judicial and non-judicial review generate 

legitimacy assets, i.e. argumentative resources that can be invoked in support of the authority 

of reviewed EU legal acts.34 Due to the specificity of reviewed legal acts or applicable legal 

frameworks, a non-judicial mechanism might theoretically generate stronger legitimacy assets 

 
29 Take for instance, the resistance of domestic courts and scholars, for instance in Germany, against the EU case 

law demanding wider access to justice in environmental matters against the traditional German concept of standing 

before administrative courts, C. WARIN, 'Individual Rights and Collective Interests in EU Law: Three Approaches 

to a Still Volatile Relationship', 2019 Common Market Law Review 56(2), 463-488 at 466-469. 
30 Like any procedural law, M. R. DAMAŠKA, The Faces of Justice and State Authority: A Comparative Approach to the 

Legal Process (Yale University Press, 1986). 
31 B. G. MATTARELLA, 'Law and Discretion: A Public Law Perspective on the Eu', in J. Mendes (ed.), Eu Executive 

Discretion and the Limits of Law (OUP, 2019) at 29. 
32 The idea of relative justice is a specific application of the idea of ‘relative authority’ presented in MENDES AND 

VENZKE, supra n. 2. 
33 SOLUM, supra n. 1. 
34 Mendes and Venzke applied the idea of ‘relative authority’ to political and executive institutions but they have 

not asked about the legitimating assets of the courts themselves. 
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than the EU judicial review. The allocation of review authority should therefore be guided by 

the relative justice that particular review mechanisms can instil in the governance process. 

The Chapter is structured in the following way. Section 2.1. discusses the evolution of 

judicial review standards and scholarly debate about its shortcomings and proposed reforms. 

Section 2.2. argues that the existing debate has largely followed syllogistic reasoning, based on 

the concepts of effective judicial protection and the rule of law, which has not taken sufficient 

account of structural limitations of EU Courts. It proposes, instead, the relative justice 

approach. Section 2.3. discusses what kind of relative justice, or legitimacy assets, review 

mechanisms can theoretically generate and what institutional and procedural features are 

necessary to this end. Section 2.4. presents conclusions. 

 

2.1. From judicial protection to judicial overreach 

2.1.1. The gradual intensification of judicial review 

At the origin of the action available to private parties for annulment of EU legal acts lay 

concerns, voiced especially by Germany, about the rule of law in the emerging supranational 

governance structure. The new supranational institutions received powers, unprecedented in 

the international context, to make decisions and regulations affecting directly the rights and 

obligations of private parties.35 Initially however, the action for annulment was intended to 

serve only a limited group of international companies. 

The limited capacity of the EU judicature to review legal acts of new supranational 

institutions has already been acknowledged by the authors of the ECSC Treaty. They explicitly 

ruled out the judicial review of economic appraisals underpinning reviewed legal acts.36 

Nowadays, the Treaties do not contain a similar caveat. They specify instead that the EU 

Courts can only review breaches of competence, essential procedural requirements, applicable 

substantive legal norms, and a misuse of power.37 However, these four grounds of review give 

the EU Courts significant leeway in adjusting the intensity of review. 

The EU judicature initially set up a limited review of the determinations of relevant 

facts and their legal qualification in cases requiring specialist, mostly socio-economic 

 
35 M. RASSMUSSEN, 'The Origins of a Legal Revolution – the Early History of the European Court of Justice', 2008 

Journal of European Integration History 2(1), 77-98 at 83-84, A. BOERGER-DE SMEDT, 'La Cour de Justice dans les 

négociations du Traité de Paris instituant la CECA', ibid. 14(2), 7-34 at 17. 
36 Article 33(1) ECSC Treaty, ‘The Court may not, however, examine the evaluation of the situation, resulting from 

economic facts or circumstances, in the light of which the High Authority took its decisions or made its 

recommendations, save where the High Authority is alleged to have misused its powers or to have manifestly failed 

to observe the provisions of this Treaty or any rule of law relating to its application’. 
37 Article 263(2) TFEU. 
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knowledge.38 Faced with criticism alleging the lack of meaningful judicial review of potentially 

incorrect factual determinations and arbitrary legal qualifications, the EU judicature 

elaborated a technique of process-oriented review in factually ‘complex’ cases. According to 

the usual formula, ‘the EU judicature must not substitute its own assessment for that of the 

challenged body’. Instead, it must verify ‘whether the relevant procedural rules have been 

complied with, whether the statement of reasons for the decision is adequate, whether the facts 

have been accurately stated and whether there has been any manifest error of appraisal or 

misuse of powers.’39  

There is a consensus in the literature that starting from early 1990s the EU Courts 

intensified the standard of review. This change was arguably possible thanks to the setting up 

of the GC, an additional layer of the EU judicial branch intended for direct actions and cases 

involving complex factual assessments.40 In the seminal Technische Universität München case, 

the CJ asserted the EU judicature’s duty to review whether the competent institution has 

examined carefully and impartially all the relevant aspects of the case, has enabled the 

interested person to make her views known and have adequately reasoned its decisions.41 In 

Tetra Laval, the CJ added that, faced with complex cases, ‘not only must the Community 

Courts, inter alia, establish whether the evidence relied on is factually accurate, reliable and 

consistent but also whether that evidence contains all the information which must be taken 

into account in order to assess a complex situation and whether it is capable of substantiating 

the conclusions drawn from it’.42 Moreover, in cases in which different rights, legally protected 

interests or principles are at stake, the EU Courts began to reach for proportionality analysis.43 

The Tetra Laval process-oriented technique, developed in the context of competition 

law,44 has permeated other areas such as State aid,45 anti-dumping,46 restrictive measures,47 the 

 
38 CJ, Case 56/64 and 58/64, Consten and Grundig v Commission at 347, Case 55/75, Balkan Import-Export, para. 8.  

M. PREK AND S. LEFÈVRE, '“Administrative Discretion”, “Power of Appraisal” and “Margin of Appraisal” in Judicial 

Review Proceedings before the General Court', 2019 Common Market Law Review 56(2), 339–380. 
39 CJ, Case 42/84, Remia v Commission, para. 34. 
40 A. FRITZSCHE, 'Discretion, Scope of Judicial Review and Institutional Balance in European Law', 2010 Common 

Market Law Review 47(2), 361-403 at 378. 
41 CJ, Case C-269/90, Technische Universität München, para. 14. 
42 CJ, Case C-12/13 P, Commission v Teta Laval, para. 39. 
43 The relationship between proportionality analysis and process-oriented review is not always clear. H. C. H. 

HOFMANN, 'Interdependencies between Delegation, Discretion and the Duty of Care Regarding Facts', in J. Mendes 

(ed.), EU Executive Discretion and the Limits of Law (OUP, 2019), 220-236 at 234. See also, for instance, CJ, Case C-

62/14, Gauweiler, paras. 74–80 
44 CJ, Case C-413/06 P, Bertelsmann and Sony v. Impala, paras. 144–150. 
45 CJ, Case C-525/04 P, Spain v. Commission and Lenzing, paras. 56–57. 
46 GC, Case T-528/09, Hubei Xinyegang Steel v Council, para. 53. 
47 CJ, Joined Cases C-584, 593 and 595 P, Commisison v Kadi, paras. 97, 119 and 124 
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regulation of risks to public health and the environment.48 It has been applied with regard to 

both individual administrative decisions and general regulatory acts.49  

The standard of review has been developed even further in the area of the regulation 

of risks and hazards to public health and the environment, which are characterised by a high 

level of scientific uncertainty and the impossibility of obtaining conclusive evidence.50 The EU 

judicature holds, on the one hand, that the responsibility for determining the level of risk 

which is deemed unacceptable for society and above which it is necessary to take preventive 

measures in spite of the existing scientific uncertainty lies with the competent EU authorities.51 

On the other hand, the EU judicature must verify whether the scientific risk assessment has 

been based on the best scientific data available and undertaken in an independent, objective 

and transparent manner.52  

The notion of ‘complexity’ has been, in brief, used as a shorthand for the requirement 

to undertake a decision balancing a combination of various factors: socio-economic, technical 

or scientific evaluations, prognoses, interests and rights.53 A satisfactory comprehension of a 

complex case, even for the purpose of performing a process-oriented review, clearly requires 

more time and effort from the judges and their supporting staff. For instance, a judge of the 

GC, writing extra-judicially, admitted that the Commission’s more ‘economic approach’ to 

competition law enforcement, introduced from late 1990s, represented a new challenge for the 

EU judges who since then have been obliged to delve into purely economic appraisals.54 

The intensification of judicial review constituted a response to profound criticism by 

scholars and practitioners. Competition law experts, in particular, highlighted the fact that 

complex economic appraisals underpin quasi-criminal fines imposed by the Commission on 

individual undertakings for violations of competition law. The limited, process-oriented 

review of such appraisals might not comply, they claimed, with the effective-judicial-

 
48 GC, Case T-475/07, Dow AgroSciences v Commission, paras. 150–153. 
49 D. RITLENG, 'Judicial Review of EU Administative Discretion: How Far Does the Separation of Powers Matter', in 

J. Mendes and I. Venzke (eds.), Allocating Authority: Who Should Do What in European and International Law? (Hart 

Publishing, 2017), 183-216 at 205-208. 
50 GC, Case T-13/99, Pfizer Animal Health v Council. 
51 GC, Case T-31/07, Du Pont de Nemours (France) and Others v Commission, paras. 133ff and 155ff, Case T-475/07 Dow 

AgroSciences v Commission, paras. 144ff. 
52 Ibid., para. 141 
53 HOFMANN, supra n. 43 at 225. 
54 M. JAEGER, 'The Standard of Review in Competition Cases Involving Complex Economic Assessments: Towards 

the Marginalisation of the Marginal Review', 2011 Journal of European Competition Law & Practice 2(4), 295-314 at 305-

312, N. FORWOOD, 'The Commission's More Economic Approach - Implications for the Role of the EU Courts, the 

Treatment of Economic Evidence and the Scope of Judicial Review', European Competition Law Annual: Evaluation of 

Evidence and Its Judicial Review in Competition Cases (2009). 
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protection and rule-of-law requirements stemming from Article 6 ECHR and 47 CFR.55 They 

proposed ‘comprehensive’ judicial review,56 by which the EU judicature would re-examine the 

factual determinations and legal qualifications. 

In an oft-quoted piece, the GC President argued that the new, intensified standard of 

judicial review in competition law cases ensures a ‘thorough, meticulous and precise review’.57 

Also other authors concluded that the applicable intensity of review and standard of proof 

have reached a level of precision such as to allow the judges to exercise a comprehensive 

review of Commission competition measures, even where it enjoys discretion regarding 

complex economic facts.58 AG Mengozzi claimed that the intense standard of review may even 

neutralise administrative discretion, the boundary between process-oriented and substantive 

review being fluid.59  

The EU judicature has availed itself of the process-oriented review also with regard to 

acts of general application, including legislative acts.60 It has been relying on the analysis of 

background documents such as impact assessments and explanatory memoranda.61 The 

review of the legal bases of legislative acts or their compliance with subsidiarity or 

proportionality requires a consideration of complex political, economic and social issues, 

something that EU co-legislators are better equipped to do.62 Deference with regard to 

substantive legislative choices may be advocated due to the reinforcement of the Parliament’s 

position in the legislative procedure made by the Treaty of Lisbon. The EU legislative acts may 

now be considered to enjoy a higher degree of democratic legitimacy in representative and 

 
55 W. WILS, 'The Compatibility with Fundamental Rights of the EU Antitrust Enforcement System in Which the 

European Commission Acts Both as Investigator and as First-Instance Decision Maker', 2014 World Competition: Law 

and Economics Review 37(1), D. WAELBROECK AND D. SLATER, '"Marginal Review" by the European Court of Justice in 

Competition Cases and Its Compatibility with Fundamental Rights', in M. Merola and J. Derenne (eds.), The Role of 

the Court of Justice of the European Union in Competition Law Cases (Bruylant, 2012), 277-292, I. FORRESTER, 'A Bush in 

Need of Pruning: The Luxuriant Growth of "Light Judicial Review"', in C.-D. Ehlermann and M. Marquis (eds.), 

European Competition Law Annual: The Evaluation of Evidence and Its Judicial Review in Competition Cases (Hart 

Publishing, 2009), 407-452. 
56 Comprehensive judicial review thus understood is different from the ECtHR’s concept of ‘full jurisdiction’. See, 

ECtHR, Case 32181/04 and 35122/05, Sigma Radio Television v Cyprus, paras. 151-157. It is also different from the 

Article 261 TFEU concept of ‘unlimited jurisdiction’. 
57 JAEGER, supra n. 54 at 301 (see also the literature cited). See also, EDITORIAL COMMENTS, 'Towards a More Judicial 

Approach? EU Antitrust Fines under the Scrutiny of Fundamental Rights', 2011 Common Market Law Review 48, 1405. 
58 G. GRYLLOS, 'Discretion and Judicial Review in EU Competition Law: A Technical Analysis on Sources of 

Discretion, Judicial Review and Implications for the Litigants', 2016 Concurrences 4(1). 
59 AG Mengozzi, Case C-382/12 P, MasterCard v Commission, para. 119. 
60 D. LECZYKIEWICZ, ''Constitutional Justice' and Judicial Review of Eu Legislative Acts', in A. Williams, G. De Burca, 

and D. Kochenov (eds.), Europe's Justice Deficit? (Hart Publishing, 2015) at 102-103 (and the earlier literature cited). 
61 H. P. NEHL, 'Judicial Review of Complex Socio-Economic, Technical and Scientific Assessments in the European 

Union', in J. Mendes (ed.), EU Executive Discretion and the Limits of Law (OUP, 2019) at 189, K. LENAERTS, 'The 

European Court of Justice and Process-Oriented Review', 2012 Yearbook of European Law 31(1), 3-16. 
62 J. ÖBERG, 'The Rise of the Procedural Paradigm: Judicial Review of EU Legislation in Vertical Competence 

Disputes', 2017 European Constitutional Law Review 13(2), 248–280 at 252. 
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deliberative dimensions.63 A growing intensity of the review of legislative acts may however 

be observed in cases involving fundamental right issues, where the EU judicature reaches for 

a more intense review technique offered by the principle proportionality.64 

 Due to the intensification of review technique, the judicial review of complex legal acts 

is now a much more effort-intensive endeavour. Not only does it generate additional costs for 

EU judges (who need time to acquaint themselves with complex areas of decision-making), 

for litigants (who often need both lawyers and scientific or technical specialists to prepare their 

litigation strategy) and for EU authorities (that need more resources to prepare their defence). 

Additional hurdles are posed by acts embodying choices between competing public interests, 

especially acts of general application. 

Even with all this effort, however, there is no warranty that judicial review will produce 

correct results. For instance, both EU Courts have recently been severely criticised for their 

rulings in Bilbaína case,65 in which they quashed the Commission and European Chemical 

Agency’s precautionary approach to the assessment of the aquatic toxicity of a chemical 

substance used in industrial production. Importantly, serious arguments support the 

conclusion that the EU judges, called to play amateur scientists, might not have been aware of 

the consequences of their, supposedly, process-oriented review technique which ultimately 

led to imposing a different scientific methodology and result of aquatic toxicity assessment – 

less protective of public health and the environment, while more protective of the economic 

interests of the affected chemical industry.66  

This is, so far, just one possible interpretation of the judgment and, even if correct, 

might be an isolated case. Be that as it may, the Court’s approach to the intensity of review is 

not consistent and depends on the circumstances of a given case. References to the ‘manifest 

error test’ often make purely semantic difference67 and ‘serve as a pretext for the judges not to 

engage in a more intense scrutiny of the facts although it might be warranted’.68 But in other 

cases, under the veil of intense process-oriented review of a scientific method used to reach a 

decision, the EU Courts may even, perhaps unwittingly, substitute the foundations of 

 
63 RITLENG, supra n. 49 at 198. 
64 LECZYKIEWICZ, supra n. 60 at 104-105, M. GRANGER AND K. IRION, 'The Court of Justice and the Data Retention 

Directive in Digital Rights Ireland: Telling Off the EU Legislator and Teaching a Lesson in Privacy and Data 

Protection', 2014 European Law Review 39(4), 835-850. 
65 CJ, Case C-691/15 P, European Commission v Bilbaína. 
66 G. C. LEONELLI, 'The Fine Line between Procedural and Substantive Review in Cases Involving Complex 

Technical-Scientific Evaluations: Bilbaína', 2018 Common Market Law Review 55(4), 1217-1250. 
67 F. CASTILO DE LA TORRE AND E. GIPPINI FOURNIER, Evidence. Proof and Judicial Review in EU Competition Law (Edward 

Elgar, 2017) at 268 and 284. 
68 NEHL, supra n. 61 at 90. 
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challenged acts with their own substantive appraisals.69 Judgments such as Bilbaína raise a 

question about the limits of judicial expertise and the ability of EU judicial review, considering 

its institutional and procedural features, to meet the contemporary challenges of EU 

governance. 

 

2.1.2. Limitations of courts and judicial procedures 

The majority of scholars and practitioners participating in the debate about the intensity of EU 

judicial review would rather see, in the name of the rule of law and effective judicial protection, 

a comprehensive re-examination by the EU Courts of factual determinations, including 

complex ones, and their legal qualification. Hofmann, for instance, argues that ‘the fact that a 

matter contains economically or technically complex considerations should not necessarily put 

it beyond the intellectual reach of a court’.70 He recalls an opinion of AG Jacobs in Technische 

Universität München, in which the AG pointed out that deferential review would risk violating 

the right to effective judicial protection.71 Prek and Lefèvre, in turn, believe that the EU Courts 

may perform intense review of technical discretion (a question of cognition) but should respect 

political discretion (a question of volition).72 

Mendes counterargues that the traditional distinction between ‘technical’ and 

‘political’ discretion reinforces the false impression of scientific or technical ‘objectivity’, 

conceals the fact that technical and scientific appraisals are tightly intertwined with public 

interest choices, and consequently excessively confines the role of law in structuring the 

exercise of discretion.73 She claims that legislative mandates of EU authorities may be framed 

in highly indeterminate terms (for instance, the ESMA is supposed to seek ‘financial stability 

of EU markets) that the concretisation of these terms requires not only technical appraisals but 

also a weighing of competing public interests.  However, rather than calling out the EU Courts 

to second-guess substantive public interest choices of EU authorities, Mendes proposes to 

enrich the understanding of the general duty of care and reason-giving, which could be used 

to pressure EU authorities to ‘self-reflect’ and clearly articulate their choices between 

 
69 Annulments of GC’s judgments for a too strict approach have also occurred. See in particular CJ, Case C-441/07 

P, Commission v Alrosa, para. 66. 
70 HOFMANN, supra n. 43 at 225. 
71 AG Jacobs, Case C-269/90, Technische Universität München, paras. 10-16. 
72 PREK AND LEFÈVRE, supra n. 38. 
73 J. MENDES, 'Discretion, Care and Public Interest in the EU Administration: Probing the Limits of Law', 2016 ibid. 

53(3), 419-452.  
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competing public interests as well as to explain underlying reasons. She also mentions that the 

Ombudsman or administrative mechanisms could attain better results in this respect.74  

 Less often analysed in the discussion about the intensity of judicial review are 

institutional and procedural limitations of EU Courts: the limitations of judicial expertise and 

resources; hurdles resulting from the adversarial nature of proceedings in which the EU judges 

rely only on the material and legal arguments provided by the parties (a party’s error may 

lead to a judicial error); the binary nature of judicial rulings which either uphold or annul the 

contested legal acts (a solution which is not necessarily conducive to the ‘self-reflection’ of 

challenged authorities) and the like. 

 Mahoney, himself once a supranational judge, stressed in a straightforward way the 

limits of judicial expertise. In response to voices criticising limited judicial review, he stated 

that legal practitioners calling for the ‘full merits review’ of competition law decisions were in 

fact interest-driven. ‘It would give their clients a second full bite of the cherry. The specialist 

cartel-company lawyers presumably feel that they would stand a greater chance of convincing 

the (on the whole) non-specialist judges on the General Court, who do not possess the 

expertise and the institutional back-up of the European Commission’.75  

The same problem relates to the review of complex technical and scientific appraisals. 

As argued by Vos, that science is a social construct becomes nowadays more evident. In the 

aftermath of the BSE [‘mad cow disease’] crisis, where the independence and objectivity of 

scientists and scientific advice has been clearly undermined, the science underlying decision-

making has become of ever-increasing importance.’76 On the one hand, the traditional 

deferential approach of the EU Courts is not suitable for reviewing legal acts that involve 

scientific uncertainty and complexity such as those in the EU areas of risk regulation’.77 On the 

other hand, in Vos’s view, ‘judges should remain judges. They should not become amateur 

scientists’.78 

Similarily, Nehl argues that ‘the cognition of the real world… is an extremely error-

prone exercise and that there is not necessarily a right or wrong answer to any factually 

complex issue. This is particularly true in the case of evaluating complex chains of causality 

 
74 MENDES, supra n. 7. 
75 P. MAHONEY, 'Flogging a Dead Horse: The Appropriate Human Rights Policy for Judicial Treatment of 

Competition Fines', in D. Edward, J. Maclennan, and A. Komninos (eds.), A Scot without Borders - Liber Amicorum 

Ian S. Forrester (Concurrences, 2015). 
76 E. VOS, 'The European Court of Justice in the Face of Scientific Uncertainty and Complexity', in M. Dawson, B. De 

Witte, and E. Muir (eds.), Judicial Activism at the European Court of Justice (Edward Elgar, 2013) at 161. 
77 Ibid. at 163. 
78 Ibid. at 164. 
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or uncertain, rapidly changing situations, e.g. risks for human health/safety or the 

environment, or the possible future evolution of a given market…’.79 

A crucial issue is therefore the cognitive ability of generalist judges and the adequacy 

of their institutional back-up and procedural framework to scrutinising socio-economic, 

technical or scientific appraisals tightly intertwined with genuinely ‘political’ (i.e. more 

arbitrary as less constrained by objective criteria) public interest choices. No matter which 

technique of review the EU judicature adopts – manifest error of assessment, process-oriented 

review, duty of care, proportionality etc. – it has a comparative disadvantage. As argued by 

Nehl, himself a référendaire at the GC, primary law, rule and decision-makers normally 

possess appropriate human resources, technical equipment, infrastructure, suitable processes 

(including scientifically recognised methods or tests), advisory committees, delegated national 

experts, internal quality panels and so on to perform complex appraisals. Generalist 

administrative courts are not equipped with the same resources and procedures. Their 

methods, investigatory and fact-finding powers are not suited for replicating primary law, rule 

and decision-making processes.80 The judicial review of legal acts underpinned by complex 

factual appraisals and political judgments is therefore prone to errors, and in any event may 

be disproportionately time and effort-intensive. 

Invoking the rhetoric of the rule of law and effective judicial protection, AG Jacobs 

proposed that EU Courts be assisted more often by court-appointed experts and that they 

apply measures of inquiry more often, instead of relying solely on the material presented by 

the parties.81 The EU Courts have always been reluctant to this idea, arguably from fear of 

relinquishing their power, allowing ‘battles of experts’ in the courtroom or increasing the 

length and costs of proceedings. It has been argued, moreover, that even court-appointed 

experts could not bring the judge to an equal footing with the administrator. The EU judicature 

lacks the means to control the quality of technical or scientific studies. Due to the imprecision 

of both social and hard science, difficult to detect and comprehend for a layperson, it is 

doubtful whether studies by court-appointed experts could convincingly confirm or deny the 

appraisals of the challenged EU bodies.82  

The stream of litigation regarding complex technical or scientific assessments is likely 

to increase in the future. This only intensifies the question about the sufficiency of EU judicial 

review in its current form to provide private parties with a meaningful degree of legal 

 
79 NEHL, supra n. 61 at 175-176. 
80 Ibid. at 175-176, FRITZSCHE, supra n. 40 at 397. 
81 AG Jacobs, Case C-269/90, Technische Universität München, para. 13. 
82 FRITZSCHE, supra n. 40 at 398. 



Chapter 2 

30 

 

protection. There is perhaps a growing need for specialised courts or specialised chambers at 

the GC.83 However, both solutions have most recently been rejected, including by the 

leadership of the EU Courts, mainly due to concerns about potential divergences in case law. 

Instead of setting up further specialised courts, the CJ and the co-legislators opted to double 

the number of judges at the General Court.84 Subsequently, the GC adopted a decision laying 

down the rules for allocating the cases that does not allow for a comprehensive specialisation 

of court chambers.85 In this context, the forms of legal protection offered by non-judicial 

remedies, such as the BoAs and the Ombudsman, merit in-depth analysis. 

 

2.1.3. Restrictive access to judicial review 

An administrative court for economic operators 

EU judicial review has also been subject to criticism in view of its limited accessibility for 

interested private parties. The restrictive admissibility criteria of private annulment actions 

have been proclaimed by AG Kokott as ‘one of the most contentious issues in EU law’.86 

Enshrined in Article 263(4) TFEU, they authorise only a narrow category of private parties to 

directly challenge EU legal acts. Private parties litigating in Luxembourg are predominantly 

individual economic operators and challenged acts are individual administrative decisions 

addressed to them. By contrast, action for annulment is practically unavailable, as far as legal 

acts implementing EU internal policies are concerned, to social actors such as trade unions or 

NGOs. Moreover, the action for annulment is unavailable to private parties, with few 

exceptions, against regulatory and legislative acts of general application. 

The origin of restrictive admissibility criteria lay in concerns expressed by founding 

Member States about the decision-making autonomy of fledgling supranational institutions. 

This autonomy might have been impaired due to frequent legal challenges by private parties.87 

 
83 VOS, supra n. 76 at 165, G. BUTLER, 'An Interim Post-Mortem: Specialised Courts in the EU Judicial Architecture 

after the Civil Service Tribunal', 2019 International Organizations Law Review 16, E. BARBIER DE LA SERRE AND A.-L. 

SIBONY, 'Expert Evidence before the Ec Courts', 2008 Common Market Law Review 45(4), 941-985. 
84 A. ALEMANNO AND L. PECH, 'Thinking Justice Outside the Docket: A Critical Assessment of the Reform of the EU's 

Court System', 2017 ibid. 54(1), 129-176. 
85 GC, Criteria for the assignment of cases to Chambers, OJ 2016 C 296/4. In its most recent decision, the GC decided 

that different GC chambers shall examine cases regarding civil service and intellectual property. This is however 

far from specialisation that competition or intellectual property litigators and scholars have in mind. GC, Criteria 

for the assignment of cases to Chambers, OJ 2019, C 246/2, Articles 2 and 3. 
86 AG Kokott, Case C-583/11 P, Inuit Tapiriit Kanatami et al. v Parliament and Council. 
87 C. HARDING, 'The Private Interest in Challenging Community Action', 1980 European Law Review 5, 354-361,  

H. RASMUSSEN, The European Court of Justice (Copenhagen: GadJura, 1998) at 185-186, J. SCHWARZE, 'The Legal 

Protection of the Individual against Regulations in European Union Law', 2004 European Public Law 10(2), 285-303 

at 289. See also, AG Mayras, Case C-43/72, Merkur v Commission at 1078-1079; AG Duthelillet de Lamothe, Case C-

9/71, Compagnie d’approvisionnement v Commission. 
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The Member States modelled the admissibility criteria of private annulment actions on the 

narrow access rules applied at that time by the German administrative courts. The 

admissibility criteria clearly contrasted with the remaining Treaty provisions governing the 

Court’s powers and procedures, which were modelled on the French Conseil d’Etat and 

administrative courts.88 

The admissibility criteria of annulment actions were revised twice, broadening access 

to justice, but the changes did not relate to the basic restrictive model. Pursuant to what is 

today Article 263(4) TFEU, in a nutshell, legal acts adopted by EU bodies can be directly 

challenged in three scenarios: (1) if the contested act is addressed to the applicant, (2) if the 

contested act is of ‘direct and individual concern’ to the applicant, (3) if the contested act is a 

‘regulatory act’ of ‘direct concern’ to the applicant and requires no further implementing acts. 

The EU bodies adopt a variety of administrative decisions concerning the rights and 

obligations of individual economic operators (in the fields such as competition law, State aid, 

anti-dumping, the regulation of risks to public health and the environment, the authorisation 

of medicinal products, the supervision of banks and financial institutions and so on). These 

operators may challenge such decisions under the first scenario.89 

The second scenario – ‘direct and individual concern’ – is supposed to prevent the EU 

bodies from ruling out judicial review by manipulating the form of the act. Its proper 

interpretation has been the subject of particularly fervent controversy. According to well-

established case law, for the requirement of direct concern to be met the challenged act must 

modify the rights or obligations of the applicant.90 The concept of ‘rights and obligations’ is 

understood in accordance with the traditional German concept of ‘subjective rights’, i.e. those 

belonging to the applicant in her individual capacity and serving her private interest.91 Thus, 

 
88 M. FROMONT, 'L'influence du droit français et du droit allemande sur les conditions de recevabilité du recourse 

en annulation devant la Cour de Justice des Communautés Européennes', 1966 Revue Trimestrielle de Droit Européen, 

47-65, G. RASQUIN AND R.-M. CHEVALLIER, 'L'article 173, alinéa 2 du Traité CEE', ibid., 31-46. Regarding the 

differences between the classical German and French model, known as recours subjectif and recours objective (or, 

subjective and objective legality review) see, J.M. WOEHRLING, 'Le contrôle juridictionnel de l’administration en 

Europe et la distinction entre droit objectif et droits subjectifs', in J. Schwarze (ed.), L’état actuel et les perspectives du 

droit administratif européen. Analyses de droit comparé (Bruylant, 2010), 297-322. S. KADELBACH, 'European 

Administrative Law and the Law of a Europeanized Administration', in C. Joerges and R. Dehousse (eds.), Good 

Governance in Europe’s Integrated Market (OUP, 2002), 167-206 at 188-189. 
89 Also, the EU bodies adopt a variety of decisions relating to institutional (access to documents, public tenders and 

contracts) and other matters (CFSP restrictive measures) that may also be challenged by their addressees. 
90 GC, Case T-541/10, ADEDY et al. v Council, para. 64. 
91 L. KRÄMER, 'Access to Environmental Justice: The Double Standards of the ECJ', 2017 Journal for European 

Environmental & Planning Law 14, 159-185 at 169. Importantly, the EU Courts apply only ‘one half’ of the German 

conception. They do require the applicants to substantiate the impact of the contested act on their legal position, 

but they do not require the applicants to invoke a specific subjective right stemming from a higher-order legal act. 

If the action is admissible, the applicant can invoke any higher-order EU legal norms. 
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the condition of ‘direct concern’ largely excludes public interest litigation before the EU 

Courts.92 A civil society member or NGO cannot rely on their statutory goals to claim that they 

are directly concerned by an EU legal. This interpretation has met staunch objections from 

scholars and practitioners who have identified a missed chance to strengthen the social 

legitimacy of the EU through wider access to justice.93 

The mere fact that a measure may adversely affect applicant’s interests, moreover, does 

not yet qualify her as ‘directly concerned’. The EU Courts in principle distinguish between 

(‘legal’) rights and (‘factual’) interests.94 This conceptual distinction may nonetheless not be in 

tune with the reality of EU decision making. EU legal acts may significantly affect important 

private interests of third parties even though they do not modify their specific rights or 

obligations. For instance, a potentially unlawful Commission merger decision may alert the 

competitors of merging companies, raising concerns about their market position. A similar 

decision may alert trade unions, raising their concerns about probable massive layoffs in the 

aftermath of the authorised merger.95 But such decisions do not create or modify rights or 

obligations of said competitors or trade unions.96 

In certain categories of cases, the EU Courts depart from such a rigorous understanding 

of direct concern. The exceptions serve, however, only economic operators whose market 

position or economic interests, rather than specific rights, were impaired – to a high degree – 

by decisions conferring benefits upon their competitors, and who also participated in the 

administrative proceedings leading to the adoption of the contested act. The exceptions have 

occurred in the field of competition law,97 State aid98 and anti-dumping.99 Certain 

 
92 NGOs only bring annulment actions regarding public access to documents but not any acts regarding EU internal 

policies. Public interest litigation is ruled out too because of the judge-made condition of legal interest, according to 

which the potential annulment of the contested act must bring ‘a personal and actual benefit to the applicant’ or 

‘procure an advantage to the applicant’, whether of legal or merely factual nature. See, CJ, Case C‑682/13 P, Scheitz 

v Commission, paras. 25-27, GC, Case T‑177/04, EasyJet v Commission, para 41. The legal interest must exist until 

the judgment in the case is rendered. Otherwise, the proceedings are discontinued. 
93 Among many, L. GORMLEY, 'Access to Justice and Public Interest Litigation: Getting Nowhere Quickly?', in K. 

Purnhagen and P. Rott (eds.), Varieties of European Economic Law and Regulation: Liber Amicorum for Hans Micklitz 

(Springer), 781-792. 
94 GC, Case T-669/15, Lysoform v ECHA, paras. 36-37.  
95 GC, Case T-96/92, CCE de la Société generale des grandes sources v Commission, paras. 38-35; Case T-12/93, CCE Vittel 

v Commission, paras. 50-58. 
96 See also cases regarding State aid decisions affecting the employees of concerned companies, GC, Case ADEAS v 

Commission, T-156/10, CFE-CGC France Télécom-Orange v Commission, T-156/10, CEPES v Commission. 
97 GC, Case T-170/06, Alrosa v Commission, paras. 36-41; Case T-76/14, Morningstar v Commission, paras. 30-31. 
98 GC, Case T-57/11, Castelnou Energia v Commission. 
99 CJ, Case C-358/89, Extramet Industrie v Council. 
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commentators argue that the EU Courts in fact devised a separate admissibility test for these 

fields of EU decision-making.100 

In the first annulment case brought by an environmental NGO, the EU judicature held 

that the admissibility criteria remain the same whatever the nature, economic or otherwise, of 

those interests of the applicant that are affected.101 The EU judicature assumes that legal acts 

implementing EU internal policies do not affect the NGOs’ own rights but, possibly, only their 

statutory goals, so they cannot lodge annulment actions.102 Moreover, the EU judicature refuses 

to apply to civil society members103 or trade unions104 the same more lenient approach to 

admissibility that it applies to actions brought by economic operators. It has therefore been 

accused of double standards and a bias in favour of individual economic rights.105  

It has been argued that the German subjective rights doctrine is alien to certain fields 

of law, such as environmental law, data protection, consumer protection, or the regulation of 

risks to public health. These branches of law protect values which are of a general as opposed 

to individual interest.106 Social actors and NGOs are therefore naturally interested and well 

placed to directly challenge EU legal acts dealing with these matters.107 

The criticism of the EU judicature in this respect could be exacerbated by a line of case 

law liberalising the access rules to national judicial review courts in environmental matters 

due to the requirements of the Aarhus Convention, which the EU has ratified.108 In what may 

seem like a moment of downright hypocrisy, the CJ recently imposed a liberalisation of access 

rules applied by the German administrative courts109 – the same that lie at the source of its own 

access rules. It refused, at the same time, to bring its access rules in line with the Aarhus 

Convention requirements.110 It regularly holds, what one could find to be a convenient excuse, 

that the Treaty authors have explicitly opted for the restrictive access rules.111 

 
100 M. ELIANTONIO, Standing up for Your Right(S) in Europe : A Comparative Study on Legal Standing (Locus Standi) before 

the EU and Member States' Courts (Intersentia, 2013) at 34. 
101 GC, Case T-585/93, Greenpeace v Commission, para. 50. 
102 For instance, GC, Case T‑598/15, Stichting Accolade v Commission. 
103 CJ, Case C-321/95 P, Greenpeace v Commission. Recently see, GC, Case T-673/13, European Coalition to End Animal 

Experiments v ECHA, CJ, Case C-640/16 P, Greenpeace Energy v Commission. 
104 GC, Case T-825/14, Istituto di ricerche economiche per la pesca e l’acquacoltura – IREPA Onlus v Commission & ECA. 
105 KRÄMER, supra n. 91. 
106 Ibid. at 169. 
107 GC, Case T-673/13, European Coalition to End Animal Experiments v ECHA, para. 23. 
108 Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 

Environmental Matters adopted on 25.6.1998. 
109 CJ, Case C-115/09, Bund für Umwelt und Naturschutz Deutschland, Landesverband Nordrhein Westfalen. See a robust 

controversy in German scholarship mentioned by WARIN, supra n. 29 at 466-469. 
110 CJ, Case C-401/12 P – C-403/12 P, Council v Vereniging Milieudefensie, para 60.  
111 For instance, GC, Case T-825/14, IREPA Onlus v Commission & Court of Auditors, paras. 47-51. This formula is 

regularly repeated. 
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In addition, in order for the requirement of direct concern to be met the challenged act 

cannot require further implementing measures.112 The contested act must contain complete 

legal norms, leaving no discretion to the authorities entrusted with their execution, such 

execution being purely automatic and resulting from the contested legal norms without the 

application of other intermediate norms.113 This condition makes it possible to establish a 

causal link between the contested act and the alleged breach of higher-order law.114 Otherwise, 

it could turn out that the breach of law results from implementing measures or that the breach 

is still hypothetical. Interested parties should therefore await implementing measures, usually 

taken at the national level, to challenge these measures before national courts and request a 

preliminary reference regarding the validity of the basic EU act. 

For instance, in a high-profile case regarding EU austerity measures imposed on Greece 

a major trade union could not challenge relevant Council decisions. The latter laid down only 

general goals which were to be concretised by the Greek government. The Greek government 

was to decide which groups of workers will be affected and to what extent. The trade union 

was therefore invited to await implementing measures and address domestic courts.115 

The obstacles impeding access to justice at the EU level, summarised so far, are 

magnified by the condition of ‘individual concern’. For the requirement of individual concern 

to be met, the challenged act must affect the applicant ‘by reason of certain attributes which 

are peculiar to [her] or by reason of circumstances in which [she is] differentiated from all 

other persons… just as in the case of the person addressed by such a decision’. In other words, 

the applicant must belong to a ‘closed group’, membership of which should be considered as 

‘fixed’ at the moment when the act was adopted.116 

As in the case of direct concern, the EU Courts seem to adopt a more lenient approach 

to individual concern when dealing with economic operators in competition law, State aid and 

anti-dumping cases,117 but not with other categories of applicants. That Commission State aid 

decisions could potentially lead to massive layoffs from the affected companies was 

insufficient to establish the individual concern of the trade unions representing the workers of 

the affected companies. The social rights invoked by the trade unions had, in the CJ’s view, 

 
112 GC, Case T-541/10, ADEDY et al. v Council, para 64. 
113 Ibid. para. 64 and case law therein. Exceptionally, this condition is met if the contested act requires an 

implementing measure, but the implementing authority has no real discretion in deciding on its substance,  

GC, Case T-337/13, CSF v Commission, para. 30ff, Case T-346/02 and T-347/02, Cableuropa v Commission, para. 53. 
114 GC, Case T-150/05, Sahlstedt v Commission, para. 53. 
115 GC, Case T-541/10, ADEDY et al. v Council, paras. 71, 84–85. 
116 CJ, Case 25/62, Plaumann v Commission, para. 107, recently, GC, Case T-629/13, Molda v Commission, paras. 26-36. 
117 For instance, GC, Case T-170/06, Alrosa v Commission, paras. 36-41, CJ, Case C-374/12, Valimar, paras. 31-32,  

GC, Case T-488/11, Sarc v Commission, paras. 32-35, CJ, Case C-132/12 P, Stichting Woonpunt v Commission, para 59, 

Case C-133/12 P, Stichting Woonline v Commission. 
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only ‘a tenuous link’ with the subject matter of the contested State aid decisions.118 Only 

exceptionally, can social actors such as trade unions and consumer organisations challenge 

decisions addressed to economic operators, if they manage to derive a procedural right from 

a relevant legislative or Treaty provision. But in such a case they may only raise a plea in law 

relating to the breach of this procedural right but not the substance of the contested act.119 

The most far-reaching consequence of ‘individual concern’ is that it rules out direct 

legality challenges by private parties against the EU acts of general application, whether 

regulatory or legislative, and those addressed to individual Member States.120 Usually, the EU 

judicature finds that applicants are affected by the said acts by reason of objective criteria, just 

like any other parties, and not particular circumstances required by the condition of individual 

concern.121 The fact that multiple economic operators such as local farmers or small 

entrepreneurs form associations to challenge, by a ‘class action’, general acts or those 

addressed to a Member States does not raise their chances of proving individual concern.122  

Certain economic operators may only challenge ‘hybrid acts’ – acts adopted in the form 

of generally applicable regulations which, at the same time, concern the applicants 

individually just like individual administrative decisions. Such regulations are often adopted 

within administrative proceedings to which the applicant has been a party (e.g. regulations 

authorising health claims on food products or the use of risky chemical substances etc.).123 

 
118 CJ, Case C-106/98 P, Comité d’entreprise de la Société française de production, paras. 51-54; GC, Case T 2/13, France 

Télécom v Commission; Case T-7/13, ADEAS v Commission.  
119 GC, Case T-96/62, CCE, para. 37, Case T-12/93, CCE Vittel, para. 48, Case T-224/10, Association belge de la 

consommateurs, paras. 31-64, CJ, Case C-319/07 P, 3F v Commission, GC, Case T-140/13, Netherlands Maritime 

Technology Association v Commission, and (on appeal) CJ, Case C-100/15 P, Netherlands Maritime Technology 

Association v Commission. 
120 For instance, CJ, Case C-408/15 P and C-409/15 P, Ackermann Saatzucht et al. v Parliament and Council. The exclusion 

of private challenges to general acts does not concern the CFSP restrictive measures. See, for instance, GC, Case T-

4/11 and T-5/11, Export Development Bank or Iran v Council, para. 37. The same obstacle may be posed by the criterion 

of direct concern as it requires the lack of implementing measures, which oftentimes must be adopted at the national 

level. In practice, the EU judicature may reject the action either on the basis of direct or individual concern. 
121 See an exceptional case, CJ, Case C-309/89, Codorniu v Commission. 
122 GC, T-312/14, Federcoopesca et al. v Council, Case T-153/16, Acerga v Council, T-180/13, Pesquerias Riveirenses and 

Others v Council, T-560/14, ABZ Aardbeien Uit Zaad Holdingv Parliament and Council, CJ, Case C‑455/13 P, C‑457/13 P 

and C‑460/13 P, Confederazione Cooperative Italiane et al. (in which the CJ rejected the GC’s more lenient approach). 

In highly exceptional cases, private applicants could challenge an act of general application on procedural grounds 

as a hierarchically superior legal norm conferred upon them a procedural right (to be heard). See, GC, Case T-

456/14, Association des fonctionnaires indépendants pour la défense de la function publique européenne v Parliament and 

Council, paras. 144-145. It may also happen that a higher order provision imposes on the law- or rule-making body 

a duty to take specific substantive interest into account. The beneficiaries of such a guarantee may claim individual 

concern. CJ, Case C-152/88, Sofrimport, paras. 12-13; GC, Case T-264/03, Schmoldt v Commission, paras. 116-117. 
123 GC, Case T-17/12, Hagenmeyer & Hahn v Commission, T-269/11, Xeda International v Commission, para 33. 
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Jacobs’ rebellion and the Lisbon reform 

The CJ advances a conception of the decentralised judicial system, according to which private 

parties should seek judicial protection from EU acts of general application or those addressed 

to Member States before national courts. Private parties should challenge implementing 

measures before national courts and, if needed, convince the judge to make a preliminary 

reference regarding the validity of the basic EU act.124 However, in the early 2000s AG Jacobs 

put this conception into question. He pointed out multiple obstacles that may impede access 

to justice at the national level, such as major differences between national access rules and the 

lack of an enforceable right to a preliminary reference. As a result of these obstacles, certain 

acts of general application may in practice turn out to be immune from judicial review. In his 

view, moreover, in the EU legal order at that time acts of general application did not enjoy a 

higher democratic legitimacy that would justify the CJ’s conception of indirect challenges.125 It 

should be added that even today, according to available statistical data the number of validity 

references is very low as compared to the number of rejected actions for annulment.126  

Following Jacobs’ opinion, a relaxation of individual concern was subsequently 

suggested by the then CFI.127 However, the CJ finally decided to uphold the restrictive 

interpretation of individual concern.128 Jacobs’ opinion has nevertheless resulted in a revision 

of what is today Article 263(4) TFEU. The Treaty of Lisbon added a third admissibility scenario 

enabling private applicants to directly challenge certain categories of general acts producing 

immediate legal effects (e.g. prohibiting a given economic activity).129  

According to the new scenario, private applicants may challenge ‘regulatory acts’ 

which are of ‘direct concern’ to her and do ‘not entail implementing measures’. Scholars and 

practitioners used to express high hopes for the new scenario. However, the CJ opted for its 

 
124 See, K. LENAERTS, 'The Basic Constitutional Charter of a Community Based on the Rule of Law', in M. P. Maduro 

& L. Azoulai (ed.), The Past and Future of Eu Law. The Classics of EU Law Revisited on the 50th Anniversary of the Rome 

Treaty (HART Publishing, 2010). 
125 AG Jacobs, Case C-50/00 P, Unión de Pequeños Agricultores v Council, paras. 43-48 and 86. Similar arguments had 

been earlier raised in the literature, P. NIHOUL, 'La recevabilité des recours en annulation introduits par un 

particulier à l'encontre d'un acte communautaire de portée générale', 1994 Revue Trimestrielle de Droit Européen, 171. 

D. WAELBROECK AND A.-M. VERHEYDEN, 'Les conditions de recevabilité des recours en annulation des particuliers 

contre les actes normatifs communautaires', 1995 Cahiers de Droit Européen 31(3-4), 399-441. 
126 T. TRIDIMAS AND G. GARI, 'Winners and Losers in Luxembourg: A Statistical Analysis of Judicial Review before 

the European Court of Justice and the Court of First Instance (2001-2005)', 2005 European Law Review 35(2), 131-173 

at 171. See also, Section 4.2.3. 
127 GC, Case T-177/01, Jégo-Quéré v Commission. 
128 CJ, Case C-263/02 P, Commission v Jégo-Quéré, and C-50/00 P, Unión de Pequeños Agricultores v Council. 
129 The idea was to avoid a situation in which a party seeking judicial review would have to first breach the contested 

act to receive a challengeable decision imposing a sanction. According to the previous case law, such a requirement 

would breach the right to effective judicial protection. CJ, Case C-432/05, Unibet, para 50. 
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most restrictive interpretation.130 It held that the concept of ‘regulatory acts’ encompasses acts 

of general application except for legislative ones,131 maintained the condition of ‘direct 

concern’ and interpreted the criterion of no implementing measures strictly, to maintain the 

decentralised character of EU judicial system.132 The existing practice has revealed that relying 

on the third scenario is possible in very specific circumstances: if the contested act deprives 

the applicants of their acquired rights,133 imposes the prohibition of a given economic activity134 

or a new fully concretised obligation.135 In most instances, the applicants cannot benefit from 

the third scenario because of the requirement of ‘no implementing measures’. It is a rare 

situation that a generally applicable act, even non-legislative, will not require some 

implementing measures at national level.136 ‘A mountain laboured and brought forth a 

mouse’137 concluded Barents observing a small number of actions brought based on the new 

admissibility scenario.  

 

Pleas for wider access to justice 

Scholars and practitioners criticise the EU judicature’s approach to the admissibility criteria of 

annulment actions, in general arguing that access to justice should not depend on the formal 

features of contested legal acts, but rather on their practical effects.138 In this vein, AG Jacobs 

called for a more hands-on approach, typical of the judicial review courts in common law 

countries. He proposed a general principle according to which ‘an individual who considers 

himself wronged by a measure which deprives him of a right or advantage under Community 

law must have access to a remedy against that measure and be able to obtain complete judicial 

protection.’139  

 
130 See different proposals: AG Kokott, Case C-583/11 P, Inuit Tapiriit Kanatami et al. v Parliament and Council, paras. 

30-62, 38 and 117 (ultimately endorsed by the CJ), AG Wathelet, Case C-132/12 P, Stichting Woonpunt et al. v 

Commission, paras. 69-76, AG Cruz Villalón, Case C-456/13 P, T & L Sugars v Council, paras. 16-48. 
131 CJ, Case C-583/11 P, Inuit Tapiriit Kanatami et al. v Parliament and Council, para. 61. 
132 CJ, Case C-244/16 P, Industrias Químicas del Vallés v Commission, CaseC-384/16 P, European Union Copper Task Force 

v Commission. 
133 GC, Case T-434/13, Doux v Commission. 
134 GC, Case T-296/12, The Health Food Manufacturers’ Association v Commission. 
135 GC, Case T-135/13, Hitachi Chemical Europe et al. v European Chemical Agency. 
136 See for instance, CJ, Case C-541/14 P, Royal Scandinavian Casino Aarhus, paras. 44-47. 
137 R. BARENTS, EU Remedies and Procedures (Wolters Kluwer, 2016) at 284. See also, D. WAELBROECK AND T. BOMBOIS, 

'Des requérants « privilégiés » et des autres… À propos de l’arrêt Inuit et de l’exigence de protection juridictionnelle 

effective des particuliers en droit européen', 2014 Cahiers de Droit Européen 50(1), 21-75.  
138 J. BAST, 'Legal Instruments and Judicial Protection', in J. Bast and A. von Bogdandy (ed.), Principles of European 

Constitutional Law (Hart Publishing, 2010), 345-385, J. BAST, 'New Categories of Acts after the Lisbon Reform: 

Dynamics of Parliamentarization in EU Law', 2012 Common Market Law Review 49, 885-928 at 907. 
139 These authors follow the approach of AG Jacobs, Case C-50/00 P, Unión de Pequeños Agricultores, para. 38. 
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Authors participating in the debate advance numerous arguments in support of a 

liberalisation of the access rules. They most often invoke the concept of ‘effective judicial 

protection’,140 currently enshrined in Article 47 of the EU Charter. They try to interpret it by 

reference to the standards of ECtHR141 and comparative analyses, highlighting that many 

Member States have more liberal conceptions of locus standi before administrative or 

constitutional courts.142 They also claim that the current conception of the judicial system is 

simply ineffective, considering the low number of validity references from national courts and 

obstacles hindering the access of private parties to justice before national judges.143 

Another often-invoked concept is the ‘rule of law’, understood as the amenability of 

legal acts to judicial review so as to rule out arbitrariness in the exercise of public power.144 

Arnull highlights that the rule of law, in practice, largely depends on the ease with which 

individuals can trigger judicial review of both individual and general acts.145 In the same vein, 

Kilpatrick demonstrated that the ruling out of private legality challenges to certain 

controversial EU measures can practically result in their immunity from judicial review. None 

of the privileged applicants, the Member States and EU institutions, may have an interest in 

challenging certain measures.146 

Other authors stress the input potential of judicial review. Wider access to the EU 

Courts would allow NGOs and social actors to influence EU law, rule and decision-making 

processes – to act as effective watchdogs of EU authorities and public interest choices they 

 
140 See, among many, T. TRIDIMAS AND S. POLI, 'Locus Standi of Individuals under Article 230(4): The Return of 

Euricide', in P. Moser and K. Sawyer (eds.), Making Community Law. The Legacy of Advocate General Jacobs at the 

European Court of Justice (Edward Elgar Publishing, 2008), 77-99, P. CRAIG, 'Standing, Rights and the Structure of 

Legal Argument', 2003 European Public Law 9(4), 493-508. 
141 L. PECH AND A. WARD, 'Effective Judicial Remedies before the Court of Justice', in S. Peers et al. (eds.), The EU 

Charter of Fundamental Rights. A Commmentary (Hart Publishing, CH Beck, Nomos, 2014), 1241-1250 at 1245,  

A. WARD, 'National and EC Remedies under the EU Treaty: Limits and the Role of the ECHR', in C. Barnard and  

O. Odudu (eds.), The Outer Limits of European Union Law (Hart Publishing, 2009), 329-361 at 332-333, 343-347,  

L. FROMONT AND A. VAN WAEYENBERGE, 'La protection juridictionnelle effective en Europe ou l'histoire d'une 

procession d'Echternach', 2015 Cahiers de Droit Européen 51(1), 113-150 at 114-115. 
142 A. ABAQUESNE DE PARFOURU, 'Locus Standi of Private Applicants under the Article 230 EC Action for Annulment: 

Any Lessons to Be Learnt from France?', 2007 Maastricht Journal of European and Competition Law 14, 361-402, 

WAELBROECK AND VERHEYDEN, supra n. 125. 
143 In theory, a court of last instance has the obligation to refer, but an applicant must overcome a long way to reach 

such a court. R. MASTROIANNI AND A. PEZZA, 'Striking the Right Balance: Limits on the Right to Bring an Action 

under Article 263(4) of the Treaty on the Functioning of the European Union', 2015 The American University 

International Law Journal 30(4), 770-780. 
144 L. PECH, 'A Union Founded on the Rule of Law’: Meaning and Reality of the Rule of Law as a Constitutional 

Principle of EU Law', 2010 European Constitutional Law Review 6, 359-396. 
145 A. ARNULL, The European Union and Its Court of Justice (OUP, 2006) at 91-93. PECH, supra n. 144. Some authors 

advance along the same line the concept of ‘legal accountability’. P. CRAIG, 'Accountability', in D. Chalmers and  

A. Arnull (eds.), The Oxford Handbook of European Union Law (OUP, 2015) at 440-443, C. HARLOW, 'Accountability 

through Law', in C. Harlow (ed.), Accountability in the European Union (OUP, 2002). 
146 C. KILPATRICK, 'On the Rule of Law and Economic Emergency: The Degradation of Basic Legal Values in Europe’s 

Bailouts', 2015 Oxford Journal of Legal Studies 1, 1-29 at 23-26. 
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make – and thus contribute to shaping common values and the identity of the EU.147 In other 

words, judicial review could be an additional channel of political participation fostering broad 

social acceptance of EU legal acts.148 As early as the late 1970s, Stein and Vinning urged the EU 

Courts to liberalise the access rules, recalling the benefits this move had brought in the US and 

Germany.149 At present, it is still argued that broadly accessible judicial review is necessary 

given the persistent non-transparency and insufficient inclusiveness of EU law, rule and 

decision-making.150 This argument applies with particular strength to acts of general 

application as private parties do not enjoy enforceable rights to participation in legislative or 

administrative procedures leading to the adoption of acts of general application.151 

The discussion about the limited access of private parties to EU judicial review returns 

as EU law covers further areas, most recently the financial and monetary policy152 or the impact 

of EU external relations on fundamental rights.153 The majority of authors contest, implicitly 

or explicitly, the EU Courts’ view that the current interpretation of admissibility criteria 

reflects a conscious choice of the Treaty authors and can be changed only by a Treaty revision. 

The EU Courts’ attachment to this strict interpretation is usually explained by the ‘floodgate’ 

argument. Were it not for the restrictive admissibility criteria, the EU Courts could be 

paralysed by the amount of incoming cases.154 This is why, it is explained, the CJ opts for a 

decentralised judicial system where legality challenges first pass through a filter provided by 

national courts.155 

 
147 H.-W. MICKLITZ, 'The ECJ between the Individual Citizen and the Member States - a Plea for a Judge-Made 

European Law on Remedies', in H.-W. Micklitz & B. De Witte (ed.), The European Court of Justice and the Autonomy 

of the Member States (Intersentia, 2012), 349-400. H.-W. MICKLITZ AND N. REICH, Public Interest Litigation before 

European Courts (Nomos, 1996). 
148 A. ARNULL, Accountability and Legitimacy in the European Union (OUP, 2002) at 4, C. HARLOW, 'Towards a Theory 

of Access for the European Court of Justice', 1992 Yearbook of European Law 12, 2013-2248. 
149 E. STEIN AND J. VINING, 'Citizen Access to Judicial Review of Administrative Action in a Transnational and Federal 

Context', in F. G. Jacobs (ed.), European Law and the Individual (North-Holland, 1976). See also, D. SARMIENTO, 

'National Voice and European Loyalty. Member State Autonomy, European Remedies and Constitutional Pluralism 

in EU Law', in B. De Witte H.-W. Micklitz (ed.), The European Court of Justice and the Autonomy of the Member States 

(Intersentia, 2012) at 380-383. 
150 A. ARNULL, 'Judicial Review in the European Union', in D. Chalmers and A. Arnull (eds.), The Oxford Handbook 

of European Union Law (OUP, 2015), 377-401 at 380-384, E. BERRY AND S. BOYES, 'Access to Justice in the Community 

Courts: A Limited Right?', 2005 Civil Justice Quarterly 24, 224-245. 
151 J. MENDES, Participation in EU Rule-Making: A Rights-Based Approach (Oxford University Press, 2011) at in 

particular Chapter 5. 
152 T. ARONS, 'Judicial Protection of Suprevised Credit Institutions in the European Banking Union', in D. Busch and 

G. Ferrarini (eds.), European Banking Union (OUP, 2015). 
153 S. NUZZO, 'Keeping the Floodgate Closed: The Advocate General’s Interpretation of Article 263(4) TFEU vis-à-

vis the Polisario Front', 2016 European Law Reporter 5, 196–207. 
154 A. ARNULL, 'Private Applicants and the Action for Annulment since Codorniu', 2001 Common Market Law Review 

38(1), 7-52 at 51-52. 
155 H. RASMUSSEN, 'Why Is Article 173 Interpreted against Private Plaintiffs?', 1980 European Law Review, 112-127. 
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2.1.4. A risk of judicial overreach 

Can the floodgate argument provide a full explanation for the EU Courts’ staunch opposition 

to proposals to liberalise the access rules? Revolving around the notions of effective judicial 

protection and the rule of law, the debate about the access rules has almost left out the 

structural limitations of EU Courts and allocation of authority. 

The strict admissibility criteria can be used as an instrument to curb the judicial power 

vis-à-vis law-makers, administration or other authorities subject to judicial supervision. There 

is an inherent tension between the ideals of the rule of law and effective judicial protection, as 

reflected in the conception of the function of judicial review, and the unavoidable realities of 

ongoing constitutional and legal elaboration within the courts.156 With the boundaries between 

the law-justification and law-application discourses being fluid – due to the semantic 

indeterminacy of constitutional or legal provisions –, the judicial review of law, rule and 

decision-making inevitably transmutates into their positive elaboration. Hence, the need for 

multiple procedural limitations of judicial review to avoid judicial overreach.157 

As recalled by De Visser, it is well established in the comparative constitutional law 

scholarship that the easier it gets to trigger judicial review, especially judicial review of general 

acts, the more likely it is the judiciary will decide politically sensitive issues with concomitant 

risks for judicial legitimacy.158 By allowing class actions, public interest litigation, popular 

constitutional complaints and so on, courts may effectively transform into quasi-legislative 

assemblies.159 As noted many years ago by Craig, the restrictive access rules inhibit massive 

litigation against discretionary measures, in particular those of general application. Thus, the 

EU Courts avoid constant requests to second guess political choices among competing public 

interests.160 The restrictive admissibility criteria for annulment actions have allowed the CJ, on 

the contrary, to focus its resources and authority on the enforcement of EU law towards 

national authorities, within the preliminary reference procedure – with a clear benefit for the 

political goal of fostering European integration – rather than permanently second-guessing 

legislative and regulatory choices of EU authorities.161 

 
156 CH. ZURN, Deliberative Democracy and the Institutions of Judicial Review (Cambridge University Press, 2007) at 253. 
157 Ibid. at 258. 
158 M. DE VISSER, 'A Cautionary Tale: Some Insights Regarding Judicial Activism from the National Experience', in 

E. Muir, M. Dawson, and B. De Witte (eds.), Judicial Activism at the European Court of Justice (Edward Elgar, 2013), 

188-210 at 193 and 199.  
159 H. SCHEPEL AND E. BLANKENBURG, 'Mobilizing the European Court of Justice', in J. H. H. Weiler and G. De Búrca 

(eds.), The European Court of Justice (OUP, 2001), 9-42 at 41. 
160 CRAIG, supra n. 140 at 524.  
161 A.-M. BURLEY AND W. MATTILI, 'Europe before the Court: A Political Theory of Legal Integration', 1993 

International Organization 47(1), 41-76. 
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Once popular justification for the widely used judicial review of legislative and 

executive choices between competing public and private interests was based on the 

assumption of heightened judicial competences either for moral reasoning162 or representing 

more faithfully the ideal of democratic deliberation.163 This justifications nowadays becomes 

less and less convincing.164 The myth of non-political character of judicial review may easily 

collapse, as in Poland or Hungary, and populist challenges to constitutionalism and judicial 

review are becoming more frequent and serious.165 

A liberalisation of access rules, allowing all kinds of NGOs, trade unions, social actors 

or business associations to challenge any individual administrative decisions, regulatory and 

legislative of general application – could result in a significant shift of authority and 

responsibility within the EU governance structure towards the judicial branch, which is not 

adapted to exercise this amount of authority. Given the great variety of NGOs and other social 

actors monitoring the EU law, rule and decision-making processes, it is likely that a significant 

portion of EU legal acts would face legality challenges before the EU Courts. This could have 

adverse effects on legal certainty and the very ability of EU authorities and EU Courts 

themselves to effectively exercise their competences. The radical increase in litigation could 

also reinforce all the doubts as to the capacity of EU Courts to cope with complex appraisals 

underpinning EU legal acts as the EU Courts already struggle with their current workload. 

The very capacity of substantive EU law to steer the exercise of political discretion within 

law, rule and decision-making alike is also highly uncertain due to the indeterminacy of EU 

legal norms at the constitutional and legislative level.166 The specificity of EU law-making 

processes consists of their aim to reach, in a quasi-diplomatic fashion, consensus between the 

twenty-eight governments. The EU co-legislators struggle to set clear objectives, legislative 

acts reflecting a multitude of often conflicting political preferences and interests. The lack of 

clear hierarchies between competing public interests in the EU legislative frameworks 

hampers the judicial review of decision making based on these frameworks. For instance, the 

co-legislators ordered the recently established European Supervisory Authorities to watch 

over financial stability, consumer protection and market efficiency. But financial regulation is 

 
162 See, for instance, Bickel, Chopper and Dworkin cited infra in Section 2.3. 
163 CH. EISGRUBER, Constitutional Self-Government (Harvard University Press, 2001), F. I. MICHELMAN, Brennan and 

Democracy (Princeton Univesity Press, 1999), J. RAWLS, Political Liberalism (Columbia University Press, 1996). 
164 ZURN, Deliberative democracy… supra n. 156 at 254. J. WALDRON, 'The Core of the Case against Judicial Review', 

2006 Yale Law Journal 115, 1346-1406. 
165 A. SULIKOWSKI, 'Trybunał Konstytucyjny a polityczność. O konsekwencjach upadku pewnego mitu', 2016 Pańtwo 

i Prawo (4), 3-14, A. SULIKOWSKI, Współczesny paradygmat sądownictwa konstytucyjnego wobec kryzysu nowoczesności 

(Wydawnictwo Uniwersytetu Wrocławskiego, 2008). 
166 J. MENDES, 'Executive Discretion in the EU and the Outer Boundaries of Law', in J. Mendes (ed.), EU Executive 

Discretion and the Limits of Law (OUP, 2019). 
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not a science, and balancing the said public interests, ESAs operate under conditions of 

significant uncertainty and contingency.167 

Indeterminacy may also characterise domestic constitutional or legislative frameworks. 

However, as noted by Davies, domestic judicial review is enabled by a certain level of social 

consensus regarding fundamental value judgments from which the courts may draw while 

concretising open-textured legal norms.168 On the contrary, ‘because of the nature of the EU as 

a new, somewhat shallowly rooted and functionally designed legal construction, the 

mitigating features of the more organic national community are not present—the lacunae in 

jurisdiction, the parallel courts, the social consensus which feeds through into judicial choices, 

and above all, the public acceptance of an established status quo…’.169  

In today’s Union, the twenty-eight Member States are much more different from each 

other than were the fifteen Member States at the time AG Jacobs formulated his famous 

critique of the restricted access to judicial review. The many differences between Member State 

legal, social and economic systems, and their varied interests, ‘render an overarching concept 

of substantive justice for the EU unattainable’,170 while only such a common concept could 

support and inform broadly available judicial review. 

Moreover, the checks and balances at the EU level are skewed. Given the immensely 

arduous procedure for Treaty revision, as well as political hurdles in carrying out any 

legislative change (which require a consensus of the Commission, Parliament and the majority 

of twenty-eight governments), it is very difficult, often nigh on impossible, for the EU 

authorities and the Member States to overrule the decisions of the EU judicature.171 Rulings 

regarding the validity of legislative or regulatory acts, if based directly on Treaty or Charter, 

enjoy quasi-constitutional status. By reviewing an act of general application, the EU judicature 

constitutionalises specific public interest choices and withdraws them from ordinary political 

debate. Lawyers and political scientists observe that the EU judicature’s public interest 

 
167 N. MOLONEY, 'The European Supervisory Authorities and Discretion: Can the Functional and Constitutional 

Circles Be Squared?', in J. Mendes (ed.), EU Executive Discretion and the Limits of Law (OUP, 2019), 85-117 at 88-89. 
168 Such a consensus is never fully expressed through constitutional provisions themselves as they are essentially 

vague and open-ended, referring to the proportionality principle or balancing. 
169 G. DAVIES, 'Does the Court of Justice Own the Treaties? Interpretative Pluralism as a Solution to Over‑

constitutionalisation', 2018 European Law Journal 24(6), 1-18 at 6. 
170 S. DOUGLASS-SCOTT, 'Justic, Injustice and the Rule of Law in the EU', in D. Kochenov, G. De Burca, and A. Williams 

(eds.), Europe's Justice Deficit (Hart, 2015). 
171 M. HORETH, 'The Least Dangerous Branch of European Governance? The European Court of Justice under the 

Checks and Balances Doctrine', in B. De Witte, E. Muir, and M. Dawson (eds.), Judicial Activism at the European Court 

of Justice (Edward Elgar Publishing, 2013), G. DAVIES, ‘The European Union Legislature as an Agent of the European 

Court of Justice’, 2016 Journal of Common Market Studies 54(1), 1–16, G. DAVIES, 'Legislative Control of the European 

Court of Justice', 2014 Common Market Law Review 51(6), 1579–1608. 
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appraisals, treated as objective and neutral, may have a huge impact on subsequent law or 

rule-making processes.172 Grimm has called this phenomenon ‘over-constitutionalisation’.173 

The stream of litigation regarding complex technical or scientific assessments is likely to 

increase in the future. Within the current judicial structure, is it possible to liberalise the access 

rules of EU judicial review? In case of a liberalisation, would the EU Courts cope with this task 

or would they rather have to reach for a deferential standard of review once again? How to 

secure the rule of law and effective legal protection of private parties at the EU level in times 

when the reality of law, rule and decision making poses a major challenge to traditional 

judicial review? How to avoid swamping the EU Courts, at the same time, with cases 

exceeding their cognitive and functional capacities and the very steering capacity of EU law? 

How to render, last but not least, the system of justice at the EU level cheap and fast? 

This thesis will not provide a comprehensive solution to this enormous puzzle. It will 

embark nonetheless upon an exploration of the possibility to manage the tensions between the 

need for judicial protection and the risk of judicial overload and overreach through institutional 

and procedural design,174 a wider use of non-judicial review mechanisms to support the EU 

judicial review. This idea follows a proposal presented by Zurn. Zurn has recognised the need 

of judicial review to protect the constitutional framework that grants legitimacy to the 

outcomes of law, rule and decision-making processes. But, at the same time, he acknowledged 

the ‘inevitable dynamic of transmutation’ of judicial review into the positive law, rule and 

decision-making, which may lead to judicial overload and overreach. His suggestion was to 

multiple the sites of review and, thus, mitigate ‘ineliminable tensions between the ideal and 

the real’. He aimed at the same to improve the actual processes of law, rule and decision 

making by ‘opening them to the diversity of relevant information and reasons available 

throughout the polity’ which could be considered within different review mechanisms.175  

Can the non-judicial review mechanisms perform the functions traditionally assigned to 

judicial review while overcoming the latter’s shortcomings? Before this question can be 

answered, the functions of both judicial and non-judicial review mechanisms should be 

specified more explicitly than by reference to the nebulous concepts of effective judicial 

protection or the rule of law. 

 
172 However political scientists differ with regard to the precise scope of this impact. See, S. K. SCHMIDT, The European 

Court of Justice and the Policy Process: The Shadow of Case Law (OUP, 2015), D. S. MARTINSEN, An Ever More Powerful 

Court? The Political Constraints of Legal Integration in the European Union (OUP, 2015). 
173 D. GRIMM, 'The Democratic Costs of Constitutionalisation: The European Case', 2015 European Law Journal 21(4), 

460-473. 
174 See, ZURN, Deliberative democracy… supra n. 156 at 253. 
175 Ibid. at 265. Zurn is also interested in the vertical dispersal of review authority throughout the deliberative public 

sphere. Hence, for instance, his idea of civic constitutional fora. 
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2.2. A change in the methodological approach 

2.2.1. A flaw in syllogistic reasoning 

Underlying the normative claims regarding judicial review are the concepts of effective 

judicial protection and the rule of law. Effective judicial protection currently appears in the 

title of Article 47 of the EU Charter which requires an ‘effective remedy’ and a ‘fair trial’ before 

an ‘independent and impartial tribunal’ for everyone in case of violations of their EU rights 

and freedoms. It also appears in a slightly different wording, at least in some language 

versions, in Article 19(1) TEU, which, among other provisions, obliges the Member States to 

ensure ‘effective legal protection’ in the field covered by EU law.176 Moreover, it is applied in 

different contexts in the CJ’s case law regarding the effectiveness of domestic judicial 

procedures.177  

The rule of law, in turn, is mentioned in Article 2 TEU among the foundational values 

of the EU. In the CJ’s view, it is operationalised through Article 19(1) TEU, which empowers 

the EU Courts to ensure the observance of law in the interpretation and application of the 

Treaties.178 It is also reflected in the Treaty provisions guaranteeing the ‘complete system of 

remedies and procedures’ before the EU Courts.179 

According to the prevailing assumption implicit in the said scholarly debate, EU 

judicial review should strive for an ‘ideal state’ of realisation of the rule of law and effective 

judicial protection, in which any exercise of EU authority is bound by law in its entirety, and 

as such, subject to the most comprehensive judicial review.180 Thanks to the vigilance of NGOs, 

trade unions, consumer associations, social actors, business organisations and the like – who 

should all have access to judicial review – the law, rule and decision-making would be under 

constant supervision. No types of legal acts should be a priori excluded from direct legality 

challenges due to the democratic deficiencies of EU law, rule and decision-making processes. 

This reasoning exemplifies a relatively straightforward and predominantly syllogistic 

reasoning. It insists that, under Article 47 of the EU Charter of 19(1) TEU, any acts that affects, 

even indirectly, the rights and obligations of private parties should be amenable to judicial 

review. It then compares the current EU judicial protection regime with this purported 

 
176 The French version speaks of ‘protection juridictionnelle effective’. 
177 M. SAFJAN AND D. DUSTERHAUS, 'A Union of Effective Judicial Protection: Addressing a Multi-Level Challenge 

through the Lens of Article 47 CFREU', 2014 Yearbook of European Law 33, 3-40. 
178 CJ, Case C-64/16, Associação Sindical dos Juízes Portugueses v Tribunal de Contas, para. 32. 
179 CJ, Case 294/83, Les Verts v Parliament, para. 23, Case C‑72/15, Rosneft, para. 66. 
180 MENDES, supra n. 7 at 461 made this observation with regard to the comparative literature regarding the intensity 

of judicial review in the context of relationship between law and discretion. 
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principle in order to draw a conclusion as to the ‘constitutionality’ of the regime.181 The 

resulting conclusion is usually that the EU system of judicial review does not fully comply 

with the constitutional principles of the rule of law and effective judicial protection because of 

the restrictive admissibility criteria of private annulment actions or the deferential standard of 

judicial review. 

It could be counterargued that the concepts of the rule of law and effective judicial 

protection do not contain pre-determined and bright-line standards as to how judicial review 

should be organised and function. The syllogistic reasoning is therefore incapable of 

addressing in a structured way the question of the interpretation of the said open-textured and 

fundamentally contested constitutional concepts.182 On the one hand, there is a wide consensus 

that they should form part of the fundamental values of modern legal orders. On the other 

hand, they are largely ‘empty and undefined’ due to the Member States’ diverse traditions of 

Etat de Droit in France, Rechtstaat in Germany etc.183  

There is in particular no consensus or unquestionable methodology to settle how 

intense and easily accessible judicial review should be so as to be able to state that the rule of 

law and effective judicial protection are complied with.184 The EU Member States adopt very 

different solutions regarding, for instance, whether NGOs can challenge individual 

administrative decisions addressed to other parties but touching upon the former’s statutory 

goals; whether the legality challenges to regulatory acts are dependent upon the adoption of 

individual implementing measures; or under which circumstances – if at all – individuals can 

challenges legislative acts.185 Domestic conceptions regarding the intensity of judicial review 

are equally diverse, rooted as they are in the historical evolution of State structures.186 

The CJ case law at times harmonises specific aspects of judicial review procedures – 

some of its judgments proving controversial187 – but it generally recognises the procedural 

 
181 R. NAZZINI, 'Administrative Enforcement, Judicial Review and Fundamental Rights in EU Competition Law:  

A Comparative Contextual-Functionalist Perspective', 2012 Common Market Law Review 49(3), 971-1006 at 973. 

Nazzini made this observation with regard to the literature dealing with the EU competition law enforcement 

regime. In my view, this observation applies wider to the large part of literature dealing with the EU-level system 

of judicial protection. For an example of such a syllogistic reasoning see, M. BERGSTRÖM, 'Judicial Protection for 

Private Parties in European Commission Rule-Making', in C. F. Bergström (ed.), Rulemaking by the European 

Commission (OUP), 205-232 at 225-228. 
182 NAZZINI, supra n. 181 at 973. 
183 DOUGLASS-SCOTT, supra n. 170. 
184 LECZYKIEWICZ, supra n. 60 at 101. 
185 P. CASSIA, L’accès des personnes physiques ou morales au juge de la légalité des actes communautaires (Dalloz, 2002) at 

91-144. 
186 MENDES, supra n. 7. 
187 See, WARIN, supra n. 29 at 466-469, E. J. LOHSE, 'Surprise? Surprise! – Case C-115/09 (Kohlekraftwerk Lünen) – a 

Victory for the Environment and a Loss for Procedural Autonomy of the Member States?', 2012 European Public Law 

18(2), 249-268. 
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autonomy of Member States. Nor does the ECtHR case law provide universal and complete 

standards of judicial protection. The standards elaborated under Article 6 ECHR are inherently 

minimalist so as to accommodate the differences between European judicial systems.188 They 

also pertain to the contexts of particular cases so their transplantation to supposedly similar 

situations requires caution.189 On top of that, the system of EU judicial review has already been 

recognised as meeting the effective judicial protection standards not only by the CJ itself190 but 

also by ECtHR.191 

Even if one agrees that the CJ does not itself comply with the standards of effective 

judicial protection it imposes on national courts – for instance, regarding access to justice in 

environmental matters192 – is there nothing in the supranational character of EU governance 

structure that would justify the adoption of different standards for EU judicial review? The 

flaw of syllogistic reasoning is that it leaves out the context in which a judicial review 

mechanism operates. 

Judicial review and its alternatives are contextual. There is no universal court-based 

model of justice.193 The application of the rule of law and effective judicial protection should 

involve a balancing of different factors such as the interests of affected parties, additional or 

substitute procedural safeguards, the potential costs of judicial review (financial costs and also 

less tangible costs, such as those stemming from the weakening of legal certainty) and the 

prerogatives of primary law, rule or decision makers to have the final word on certain matters. 

Specific review mechanisms should be tailored, in particular, to the character of legal acts 

amenable to review (for instance, the degree of specialist knowledge they require) and 

applicable higher-order legal norms (the degree of their precision, whether they clearly 

indicate the hierarchy between competing public interests etc.).194  

This thesis proposes to replace syllogistic reasoning in the debate about the EU system 

of justice with a balancing of different arguments.195 It does not purport to provide a detailed 

normative account of functions that judicial and non-judicial review should perform at the EU 

 
188 M. BERNATT, 'Deferential Standard of Judicial Review in Light of Article 6 of the ECHR', in P. Nihoul and T. 

Skoczny (eds.), Procedural Fairness in Competition Proceedings (Edward Elgar, 2015). 
189 NAZZINI, supra n. 181 at 973. 
190 CJ, Case C‑456/13 P, T&L Sugars, paras. 44-51, Case C‑389/10 P, KME v Commission, paras. 118-137, Case C-501/11 

P, Schindler Holding and Others v Commission, paras 33-39. 
191 ECtHR, Case 17502/07, Avotiņš v. Latvia, paras. 101ff in which ECtHR upheld the presumption of the equivalence 

between the fundamental rights protection guaranteed by ECtHR and that guaranteed by the EU judicial system. 

See also, Case 43509/08, Menarini Diagnostics Srl v Italy, paras. 57-67. See however criticism, EDITORIAL COMMENTS, 

supra n. 57. 
192 CJ, Case C-115/09, Bund für Umwelt und Naturschutz Deutschland, Landesverband Nordrhein Westfalen. 
193 HOVELL, supra n. 9 at 31-32. 
194 Ibid. 
195 Nazzini calls this approach ‘contextual functionalism’. See, NAZZINI, supra n. 181 at 987ff. 
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level. Rather, it aims to provide a predominantly analytical account of functions that judicial 

and non-judicial review could perform at the EU level depending on their institutional and 

procedural features. Rather than prescribing solutions, the thesis aims to explore possibilities. 

 

2.2.2. Relative authority and relative justice 

The ‘relative authority’ approach, proposed by Mendes and Venzke, is suitable to devising an 

analytical account of functions performed by judicial and non-judicial review, taking account 

of the context in which specific mechanisms operate. This analytical approach to the allocation 

of authority at the international and supranational level assumes that any public authority is 

relative in two specific and closely connected ways.  

First, ‘any actors’ exercise of public authority… can best be understood and assessed if 

put into relation to other actors. This shift toward seeing actors in context… contributes to 

understanding and assessing the legitimacy of their authority’.196 For instance, why should the 

EU Courts be entitled to scrutinise complex scientific appraisals carried out by experts 

working for EU and national agencies? Does their independence, legal expertise and 

procedural tools provide a sufficient rationale? Should the EU Courts second-guess public 

interest choices embodied in the legislative or regulatory acts adopted by the Parliament, the 

Council and the Commission? Does the highly indeterminate EU constitutional framework 

suffice to justify widely available constitutional review? In brief, by dint of what institutional 

and procedural features does judicial review bring an added value to the EU governance 

structure, and what is that added value? 

Second, the public authority of any actor relates to different legitimacy assets, i.e. 

‘argumentative resources that an institutional actor can invoke in support of its authority.’197 

An actor can seek to justify its authority institutionally and procedurally with reference to its 

composition and organisation, structure of proceedings or legal mandate. These institutional 

and procedural features should allow an actor to perform a certain important governance 

function which is deemed indispensable for citizens and other private parties to rationally 

comply with decisions coming from the governance structure. ‘The way in which each actor’s 

public authority should relate to that of others presupposes a comparative analysis of their 

respective legitimacy assets.’198 ‘Comparative institutional choice is what the idea of relative 

 
196 MENDES AND VENZKE, supra n. 2 at 77-78. 
197 Ibid. 2 at 78. 
198 Ibid. 2 at 79. 
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authority places centre stage.’199 Thinking in terms of relative authority is a ‘tool that furthers 

the critique of existing institutional arrangements, and that may guide the assessment of 

institutional practices that enact current allocations of authority.’200 

Are the EU Courts – in view of their composition, organisation (including expertise 

and resources) and procedures – the most capable of dealing with the increasing litigation 

regarding technically and scientifically complex appraisals closely enmeshed with 

discretionary public interest choices? Would they be able to handle the review of legislative or 

regulatory acts of general application on a regular basis, should the access rules be liberalised? 

Or would they run into accusations of politicisation with concomitant risks for their actual 

authority?201 Does the EU institutional setting offer alternative review mechanisms, 

institutional and procedural features of which could help overcome some of the shortcomings 

of judicial review? 

 This thesis proposes to employ the ‘relative authority’ approach to analyse the law and 

practice of EU judicial and non-judicial review. It proposes the concept of ‘relative justice’ as 

the subcategory of relative authority. Relative justice is concerned with legitimacy assets that 

a judicial or non-judicial review mechanism can generate to support the authority of reviewed 

law, rule or decision-making acts, thereby inducing the affected parties to appreciate their 

rational acceptability. The justice delivered by judicial and non-judicial review mechanisms is 

relative to their institutional and procedural features, by dint of which they are capable of 

performing unique and necessary functions within the governance structure. Relative justice 

is therefore procedural in nature. Rather than focusing on the substantive justice of individual 

review decisions, it analyses how carrying out a procedure for judicial or non-judicial review 

may induce the rational acceptability of the reviewed legal act. Legitimacy assets result from 

institutional and procedural characteristics of judicial and non-judicial review mechanisms 

like independent status, composition and expertise, scope of jurisdiction, methods of review, 

concrete powers, accessibility to interested parties and procedural schemes fostering the 

meaningful participation of the parties in the review process. Based on these features, different 

judicial and non-judicial review mechanisms can be compared and assessed. 

 

 
199 Ibid. 2 at 87, N. KOMESAR, Imperfect Alternatives: Choosing Institutions in Law, Economics, and Public Policy (The 

University of Chicago Press, 1997). 
200 MENDES AND VENZKE, supra n. 2 at 99. 
201 Threats to the authority of EU Courts were clearly visible during the Brexit campaign in the UK where the CJ 

was often portrayed as a usurper of democratic power. Hirschl suggested that there is a wider, even global, trend 

of resistance to supranational constitutionalism including the Court of Justice. R. HIRSCHL, 'Opting‑out of “Global 

Constitutionalism', 2018 Law and Ethics of Human Rights 12(1), 1-36. 
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2.3. Review mechanisms at the molecular level 

2.3.1. The relative justice of review mechanisms 

What institutional and procedural features of review mechanisms generate legitimacy assets, 

or in other words, deliver relative justice? What kind of justice is this? Finding answers to these 

questions requires a selection of the most promising from among the existing review 

mechanisms,202 and in-depth study of their practical functioning.203 But the selection and study 

require some guiding criteria. 

 Such guiding criteria can be provided by theoretical, comparative and domestic legal 

literature on judicial and non-judicial review. This literature has long been interested in the 

functions or normative justification – often called ‘political legitimacy’ – of courts, 

administrative tribunals and ombudsmen.204 The literature is permeated with analogous 

arguments pertaining to the instrumental and deliberative justification of their functions,205 as 

well as to institutional and procedural features by dint of which these functions are performed 

(for instance, their independence from politics and administration, accessibility by regular 

citizens and other private parties, participatory procedural framework enabling reasoned 

deliberation on contested legal acts and so forth). The remaining part of this Chapter extracts 

from the literature the functions of courts, tribunals and ombudsmen with regard to legal acts 

by which public authority is exercised and inscribes them into the analytical framework of 

relative justice. 

It is possible to distinguish, based on arguments raised in the literature, two kinds of 

relative justice instilled in the governance structure by the judicial and non-judicial review of 

legal acts. These kinds of relative justice generally correspond to the two models of procedural 

justice.206 The first kind is instrumental and posits that the role of a review mechanism is to 

maximise the chances for the correct outcome of law, rule or decision-making. The second kind 

is deliberative and posits that the role of a review mechanism is to enhance the level of 

deliberation among the interested parties so that the resulting law, rule or decision-making act 

is rationally acceptable to everybody irrespective of its content. The third kind is secondary – 

subordinate to the first two – and refers to procedural economy. It posits that a review procedure 

 
202 Carried out in Chapter 3. 
203 Carried out in Chapters 4-6. 
204 The literature considered in this section includes the most influential Anglo-American authors dealing with the 

functions and legitimacy of judicial review, administrative tribunals and ombudsmen. 
205 M. ADLER, 'Understanding and Analysing Administrative Justice', in M. Adler (ed.), Administrative Justice in 

Context (Hart Publishing, 2010), 129-159. 
206 SOLUM, supra n. 1 who relies on J. RAWLS, A Theory of Justice (Harvard University Press, 1971) at 85-86. See an 

alternative typology suggested by HOVELL, supra n. 9 at 63-81. 
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cannot be excessively length and generate excessive costs (direct financial costs or indirect 

costs resulting from uncertainty as to the result of review proceedings). 

Underlying the instrumental and deliberative conceptions of relative justice are 

different visions of law and its ability to frame and constrain the exercise of public power 

within the governance structure.207 The instrumental conception presupposes that law is an 

objectively cognisable system of legal norms aiming for an overall balance of substantive 

justice. Independence from ordinary politics and legal expertise gives judges or similar 

officials a cognitive superiority in interpreting and applying law ‘objectively’.  

The deliberative conception presupposes, in turn, that law-creation and law-

application are deliberative undertakings. Rather than containing objective truth, substantive 

law provides arguments by means of which the participants in a deliberation over public 

matters may substantiate their normative propositions. The result of deliberation should be 

rationally acceptable to all the affected parties.  

The two conceptions are not mutually exclusive but may be predominant in a given 

review mechanism. Each mechanism must moreover accommodate the requirements of 

procedural economy – rationalise the time and costs of proceedings. Irrespective of differences 

between them, both conceptions point to three categories of institutional and procedural features of 

review mechanisms which enable them to deliver the instrumental and deliberative kind of 

relative justice. Different review mechanisms may therefore be compared and assessed on 

three independent variables, each of which specifies one aspect that the review authorities 

should support and promote.208 Ideally, the review mechanisms should display institutional 

and procedural features: 

1) securing the impact of the review mechanism on primary law, rule or decision-making 

(an independent status, sufficient organisational resources, required expertise, ample 

jurisdictional remit, comprehensive criteria and thorough technique of review, 

adequate competences in the course of proceedings and to settle the dispute by 

granting a suitable remedy) – these features determine to what extent the review 

authority can secure the legal and factual correctness of impugned legal acts (the 

instrumental conception) and/or induce genuine reconsideration of matters settled 

therein (the deliberative conception); 

2) securing the accessibility of the review mechanism by affected private parties (the 

standing or admissibility criteria, the possibility to intervene in pending proceedings, 

 
207 HOVELL, supra n. 9 at 58. 
208 The framework proposed by Zurn is more demanding and consists of six variables. See, ZURN, Deliberative 

democracy… supra n. 156 at 265ff. 
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the costs of proceedings, the obligation to be represented by a lawyer etc.) – these 

features determine the types of legal acts that may be reviewed and the types of private 

parties who may offer useful legal and empirical information enabling the review (the 

instrumental conception) and/or who may voice their grievances and enter in a 

reasoned legitimacy-inducing deliberation (the deliberative conception); 

3) securing the active participation of the parties in the review proceedings (the principle 

of equality of arms, the possibility to lodge written pleadings and to hold an oral 

hearing and the like) – these features enable the review authority to reveal and 

ascertain pertinent information and confront its views on applicable laws (the 

instrumental conception) and/or provide the parties with reasons to trust that they 

might genuinely influence the review process by exchanging reasoned arguments (the 

deliberative conception).209 

 

 Instrumental conception Deliberative conception 

Legitimating asset Correctness in the application of law Deliberation on public matters 

Goal of the review 

mechanisms 

Ensure the objective factual and legal 

correctness of the contested legal acts 

The hearing of grievances, reasoned deliberation 

and genuine reconsideration of the contested 

legal acts 

Broader goal of the 

governance structure 

and law 

Work out the best possible laws, rules and 

decisions 

Foster the rational acceptability of laws, rules 

and decisions 

In
st

it
u

ti
o

n
al
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n

d
 p

ro
ce

d
u

ra
l 

fe
at

u
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Impact 

Ability to reveal and enforce the correct 

manner in which the higher-order law should 

be applied by law, rule and decision-makers 

Ability to induce a genuine reconsideration of 

the contested acts (also ‘soft’ powers) 

Accessibility 
Private applicants provide pertinent factual 

and legal data enabling the review 

Private applicants have an intrinsic right to 

voice their grievances against laws, rules or 

decisions affecting them 

Participation 

A procedural framework (usually, adversarial) 

enables the parties to adduce evidence and 

advance arguments, which facilitates the 

adjudicator’s task 

A procedural framework fosters the exchange of 

reasoned arguments between the parties, which 

assures them that they could genuinely 

influence the process of review 

 

 

 
209 The above account of justice-related institutional and procedural features is naturally not exhaustive but includes 

the major features. It leaves out, for instance, the duty to state reasons as closely connected to the substantive justice 

of particular review decisions. The clarity, comprehensiveness and persuasiveness of the reasons supporting a 

review decision are, however, linked to the impact that this decision will have on subsequent law, rule and decision-

making processes as well as on the subjective feeling of the litigant that her arguments have been genuinely heard 

and considered. Suffice is to note that all three review authorities subject to in-depth studies – the EU Courts, the 

ECHA BoA and the Ombudsman, are under a duty to state reasons for their decisions. 
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2.3.2. The instrumental kind of relative justice 

In what is arguably a more common understanding, judicial or non-judicial review may 

contribute to the legitimacy of a law, rule or decision-making act by ensuring its factual and 

legal correctness, i.e. the correct determination and legal qualification of facts, interpretation 

and application of higher-order legal norms210 – that is constitutional norms in ordinary law-

making, legislative norms in executive rule-making – all of the aforementioned in 

administrative individual decision-making and so on. The legal or factual correctness of legal 

acts is the central legitimacy asset211 realising the instrumental kind of relative justice.212 

This conception is underpinned by a vision of law as an objectively cognisable system 

of legal norms, with determinate content, intended to bring about the best overall balance of 

substance justice. A governance structure, according to the instrumental conception, aims to 

hammer out the best possible laws, rules and decisions, by considering the widest range of 

public and private interests.213 But political and administrative authorities are seen as not by 

themselves guaranteeing the correct interpretation and application of law. Pursuing their own 

political agenda, susceptible to public opinion and political pressure, they are likely to breach 

higher-order laws and disregard relevant legally protected interests. 

Law-makers, such as members of parliaments, focus on political priorities that ensure 

their re-election. They tend to neglect legally protected interests of different minorities or 

certain unpopular public interests.214 Insulated from ordinary politics, on the contrary, courts 

may enforce constitutional norms safeguarding the rights of minorities, general values and 

permanent interests.215 They also watch over the quality of the democratic process itself. They 

 
210 The distinction between the ‘pure’ criterion of legality, i.e. the correct interpretation and application of law and 

the criterion of merits/expediency that also encompasses the correct determination of relevant facts is blurred due 

to the imposition by the EU judicature on EU authorities of the legal duties of careful and impartial examination of 

facts etc. Legality therefore includes, at least to some extent, the correct determination of relevant facts. 
211 In accounts of due process/procedural justice called ‘process value’. See, HOVELL, supra n. 9. 
212 This conception corresponds to the Rawlsian ‘perfect procedural justice’, RAWLS, supra n. 206 at 85. The notion 

‘correctness’ has been chosen instead of the traditionally used ‘accuracy’ as the former seems broader. The most 

traditional instrumental model of procedural justice presupposed the parliament as the legitimate law-maker 

concerned with choosing social goals and making policy choices for the public good. The law-makers choices were 

supposed to be ‘accurately’ implemented by administration and judiciary. In today’s EU there is no single law-

maker, but EU law, with its dispersed law-making centres, is still widely understood as providing for ‘correct’ 

solutions of particular cases, even if there might be several equally ‘correct’ solutions of one case. 
213 The instrumental conceptions, therefore, subscribe generally to the aggregative conceptions of democracy. 
214 S. FREEMAN, 'Constitutional Democracy and the Legitimacy of Judicial Review', 1990-1991 Law and Philosophy 

9(4), 327-370. 
215 A. M. BICKEL, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Yale University Press, 1986) at 

25-26. Other theorists add the ‘more deliberative, contemplative quality of the judicial process’ – see J. H. CHOPER, 

Judicial Review and the National Political Process (University of Chicago Press, 1980) at 60. – or emphasise judicial 

competence, portraying judges as experts on rights – see CH. BLACK, A New Birth of Freedom: Human Rights, Named 
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should ensure the voicing of all kinds of interests within this process, especially when the 

channels of political participation are blocked.216 Thus, not only do courts provide a check and 

balance on primary law-makers, but they also perform a portion of democratic tasks; courts 

may respond to claims of minorities while law-makers are focused on their political 

priorities.217 Importantly, some theorists argue that the function of constitutional review of 

law-making, in the instrumental understanding, could also be performed by other bodies, 

enjoying some degree of independence from primary law-makers, and equipped with 

appropriate institutional and procedural features.218 

Similar instrumentalist arguments justify the judicial or non-judicial review of 

executive rule-making and individual administrative decision-making. Over the course of the 

previous century, significant amounts of regulatory powers were shifted away to a complex, 

bureaucratic and technocratic administrative sphere,219 including to the EU institutions and 

agencies. Executive and administrative bodies are no longer regarded as merely ‘transmission 

belts’ implementing legislative commands from more democratically legitimated parliaments. 

They have vast discretionary powers and they establish their own policy goals, whereas 

parliamentary control is deemed insufficient. They may also be subject to illicit political and 

social pressures. They may not have perfect knowledge about the matter to be regulated or the 

case to be decided. Administrators deciding in individual cases, who must strike a proper 

balance between the social objectives of implemented policies and the rights of private parties, 

tend to prioritise the former and the interests of their own administration.220 Review 

mechanisms provide opportunities to take missing factors into account and correct mistakes.221 
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(Edward Elgar Publishing, 2017). 
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221 Some authors rely on the concepts of implementation and adjudication. Administrative decision-makers and 

administrative remedies are supposed to be concerned mainly with the correct implementation of legislative 
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Review of executive rule-making and administrative decision-making by officials and 

bodies other than courts stricto sensu – such as administrative tribunals and ombudsmen – is a 

firmly established feature of constitutional arrangements in many states. Terms such as 

‘accountability sector’, ‘network of accountability’ or ‘administrative justice system’ have been 

suggested to denote this category of review authorities.222 Review by courts, tribunals or 

ombudsmen is intended to ensure that executive agencies exercise their discretion in a manner 

that is not only lawful but also reasoned and responsive to a wide range of affected social and 

economic interests and, as such, produces the best possible results.223 The executive and 

administrative part of the governance structure is supposed to ‘create the best solution rather 

than find it in a previously enacted statute’.224 To enable the review of increasingly powerful 

administration, there has been a noticeable move, in particular in common law states, towards 

a more liberal standing regime and increased thoroughness of judicial review.225 The point of 

concern has moved from correcting a wrong allegedly perpetrated by an administrative body 

against an individual applicant, and towards ensuring the objective legality of administrative 

action and appraising whether it fosters the overall balance of justice.226 

Granting the right to demand review to affected individuals is a useful way of bringing 

information on violations of their rights to light. The applicants for review are perfect sources 

of information about the actual effects of contested acts. The more a person is affected by a 

legal act, the more likely it is that she will provide useful information enabling its review. For 

this reason, some rules on standing may still tend to exclude legality challenges by persons 

affected indirectly or NGOs and other social actors. Moreover, for people and groups who 

have little political power or influence (mainly due to insufficient financial resources), and are 

persistently outvoted and disenfranchised in primary law, rule or decision-making, courts, 

tribunals or ombudsmen may constitute substitute channels of interest participation. 227 

 
222 P. CANE, Administrative Tribunals and Adjudication (Hart Publishing, 2009) at 255, T. BUCK, R. KIRKHAM, AND  

B. THOMSON, The Ombudsman Enterprise and Administrative Justice (Routledge, 2017) at 19. 
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background, the powerful EU regulatory and administrative machinery protected from extensive judicial review 

by means of the restrictive locus standi criteria for private applicants appears to be an aberration to many authors, 

in particular with common law background. 
227A. KAVANAGH, 'Participation and Judicial Review: A Reply to Jeremy Waldron', 2003 Law and Philosophy 22, 456-

486 at 481, CANE, supra n. 222 at 229-233, L. HILL, ‘The Citizen Participation-Representation Roles of American 
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The legitimacy asset of correctness is linked to that of unity and consistency in the 

application of law. From correct and consistent interpretation and application of law results 

legal certainty and social stability.228 One might argue that the idea of horizontally dispersed 

review is incompatible with the requirement of legal unity and consistency. Each legal order 

undoubtedly requires an ultimate arbiter of constitutional and legal disputes, but this arbiter 

does not have to immediately engaged into the settlement of every single dispute. Quite the 

contrary, it may serve the overall correctness of review to first engage more specialised 

authorities or ‘soft’ deliberation and persuasion-oriented mechanisms in order to gather more 

independent input that will ultimately inform the final arbiter’s decision, should one be 

necessary, or allow non-final reviewers to propose and test a few different solutions. 

Anther objection to the idea that non-judicial review mechanisms could perform the 

same instrumental function of ensuring correctness in the interpretation and application of 

law is that, in fact, they apply different review criteria of review. Courts review ‘legality’, 

administrative tribunals and the like review the ‘merits’ or ‘expediency’ of contested acts, 

whereas ombudsmen enforce the standards of ‘good administration’.229 

All these criteria, however, relate to the potential of law to guide and constrain the 

exercise of public authority. The differences between them consist in the scope and intensity 

of review, which depend on the legal mandates and cognitive capacities of particular review 

authorities. Merits review and ombuds-review are potentially broader than legality review, 

although each in a different way.230 Merits review includes technical or scientific criteria, while 

ombuds-review may include elaborate procedural standards. The relationship between the 

three means of review, as will be demonstrated in Chapters 4-6, is dynamic. Legality review 

may be intensified – for instance by means of the duty of care imposed on administration – to 

the extent that in practice it is indistinguishable from merits review. Merits review may in turn 

become more deferential due to insufficient resources of the review authority. The 

Ombudsman, last but not least, may seek to enforce her independent interpretation of 

applicable law and prove highly effective in scrutinising even complex scientific assessments 

by means of process-oriented review. 

 
Ombudsmen’, 1982 Administration and Society 13, 405, N. O’BRIEN AND B. THOMPSON, ‘Human Rights and 

Accountability in the UK: Deliberative Democracy and the Role of the Ombudsman’, 2010 European Human Rights 

Law Review, at 508, N. O'BRIEN AND B. THOMPSON, 'Human Rights and Accountability in the UK: Deliberative 

Democracy and the Role of the Ombudsman', 2010 European Human Rights Law Review. 
228 D. J. GALLIGAN, Due Process and Fair Procedures: A Study of Administrative Procedures (OUP, 1997) at 10. 
229 J. BELL, 'Judicial Review in the Administrative State', in J. De Poorter, E. H. Ballin, and S. Lavrijssen (eds.), Judicial 

Review of Administrative Discretion in the Administrative State (Springer, 2019), 3-26 at 17ff. 
230 CANE, supra n. 222, EO, Case 875/2011/JF, para. 20, CJ, Case C-167/06 P, Kominous, paras. 44-46. 
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2.3.3. The deliberative kind of relative justice 

According to a younger school of thought, judicial or non-judicial review contribute to the 

legitimacy of law, rule or decision-making act by providing additional fora for public 

deliberation on the matters settled in law, rule or decision-making acts based on constitutional 

and legal arguments. This conception ascribes an intrinsic meaning to judicial or non-judicial 

review, viewing them first and foremost as mechanisms through which to engage private 

parties in the democratic deliberative process, and consequently, to foster the rational 

acceptability of law, rule and decision-making acts. Enhanced deliberation about matters settled 

in law, rule and decision-making acts is the central legitimating asset realising the deliberative 

kind of relative justice.231 

This conception is underpinned by a vision of law and the governance structure as 

essentially deliberative undertakings oriented towards working out laws, rules and decisions 

rationally acceptable to all citizens and affected parties. Political equality and democracy mean 

the ability of all citizens to have their opinions on public matters heard and considered while 

making law, rule and decision-making choices. In a purely deliberative conception, the 

instrumental criterion of ‘correctness’ in the interpretation and application of law would be 

unattainable as law and the public good are inherently indeterminate and have no ‘objective’ 

meaning. Their meaning can only be determined in a democratic and deliberative process. The 

interpretation and application of law is an unavoidably creative rather than reconstructive 

process. Judicial and non-judicial review of law, rule and decision-making should be seen as 

forming part of a larger democratic process. What guarantees the legitimacy of laws, rules and 

decisions is this democratic process itself rather than compliance with higher-level substantive 

standards.232 

While the instrumental arguments justifying judicial and non-judicial review are 

outcome-related, in the deliberative conception they are process-related. Laws, rules and 

decisions should be responsive to the most convincing arguments articulated within a 

deliberative and participation-oriented process. In this way, citizens and other private parties 

have reasons to perceive themselves as co-authors of laws, rules and decisions to which they 

 
231 This conception corresponds to the Rawlsian ‘pure procedural justice’, RAWLS, supra n. 206 at 85-86. 
232 As Habermas put it, ‘under the conditions of cultural and societal pluralism, the constitution must also not be 

conceived as a concrete legal order that imposes a priori a total form of life on society as a whole. Rather, the 

constitution sets down political procedures according to which citizens can, in the exercise of their right to self-

determination, successfully pursue the cooperative project of establishing just (i.e., relatively more just) conditions 

of life. Only the procedural conditions for the democratic genesis of legal statutes secures the legitimacy of enacted 

law’. J. HABERMAS, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy, trans. William 

Rehg (MIT Press, 1996) at 209. 
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are simultaneously subjected.233 The deliberative conception assumes, at the same time, not 

only an aggregation of subjective interests but also mutual understanding, persuasion and 

transformation of preferences.234 

The function of judicial and non-judicial review mechanisms is to provide interested 

parties with additional opportunities to voice their grievances, engage in reasoned exchange 

of arguments with public authorities, and induce genuine reconsideration of the contested 

laws, rules or decisions.235 Even if individuals lose, what matters is that their grievances have 

been heard by a review authority. Furthermore, review authorities such as courts justify their 

decisions to assure individuals concerned that they can reasonably consent to the contested 

laws, rules or decisions as free and equal citizens. This gives reasons to individuals to 

internalise the outcome of the process in which they have had a chance to participate.236 Review 

does not necessarily generate a ‘better’ decision; what matters is that a deliberative review 

process and genuine reconsideration of the contested act increases its legitimacy. 

The review mechanisms give further expression to the applicant’s dignity and 

autonomy, or form part of a larger democratic process in a community which bestows law, 

rule or decision-making acts with legitimacy. Review mechanisms help to broaden and deepen 

the representative system, enabling a more faithful expression of the general will.237 They 

multiple the locations, modes and times of public deliberation. They also imply a period of 

reflection, allowing for the collection of relevant arguments.238 The attention that reviewers are 

able to pay to particularities of individual situations shows the applicants that they are treated 

with respect by the community.239 The goal is to secure legitimacy by including and weighing 

within the law, rule or decision-making the largest possible amount of arguments so that the 

result is rationally acceptable to the affected parties. 

 
233 J. MASHAW, 'Administrative Due Process: The Quest for a Dignitary Theory', 1981 Boston University Law Review 

61, 885, R. B. SAPHIRE, 'Specifying Due Process Values: Towards a More Responsive Approach to Procedural 

Protection', 1978 University of Pennsylvania Law Review 127. 
234 CH. ZURN, 'Judicial Review, Constitutional Juries and Civic Constitutional Fora: Rights, Democracy and Law', 

2011 Theoria: A Journal of Social and Political Theory 58, 63-94 at 67. 
235 A. HAREL, Why Law Matters (OUP, 2014), A. HAREL AND A. SHINAR, 'Between Judicial and Legislative Supremacy: 

A Cautious Defense of Constrained Judicial Review', 2012 International Journal of Constitutional Law 10(4), 950-975, 

A. HAREL AND T. KAHANA, 'The Easy Core Case for Judicial Review', 2010 Journal of Legal Analysis 2(1), 227-256,  

A. HAREL, 'Notes on Waldron's Law and Disagreement: Defending Judicial Review', 2006 Israel Law Review 39, 13-21. 
236 M. KUMM, 'Institutionalising Socratic Contestation: The Rationalists Human Rights Paradigm. Legitimate 

Authority and the Point of Judicial Review', 2007 European Journal of Legal Studies 1(1), 153-183, M. KUMM, 

'Democracy Is Not Enough: Rights, Proportionality and the Point of Judicial Review', in M. Klatt (ed.), The Legal 

Philosophy of Robert Alexy (OUP, 2009), 201-217. M. KUMM, 'Alexy's Theory of Constitutional Rights and the Problem 

of Judicial Review', in M. Klatt (ed.), Institutionalized Reason. The Jurisprudence of Robert Alexy (OUP, 2012), 201-217. 
237 P. ROSANVALLON, Democratic Legitimacy: Impartiality, Reflexivity, Proximity, trans. A. Goldhammer (Princton 

University Press, 2011) at 145. 
238 Ibid., at 147. 
239 Ibid., at 175. 
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The deliberative model can work well within a judicial adjudicatory framework 

(constitutional court, administrative courts and tribunals). But it may also be operationalised 

by a review mechanism in which the review authority is equipped only with soft powers or 

whose decisions may be rejected by other institutions (ombudsman, parliamentary committee 

or so-called ‘weak’ judicial review).240 What matters is that the review authority be capable of 

hearing grievances from a wide range of affected persons, enabling them to enter into reasoned 

deliberation with the challenged authorities so as to induce genuine reconsideration of 

impugned acts. The deliberative conception of justice also supports broad access to review 

mechanisms, including by citizens and their associations which wish to take part in the 

democratic process in the public interest. It also supports extensive participation rights 

enabling unfettered deliberation within review proceedings. An ideal-type deliberative review 

mechanism maximises the range of arguments from private parties and societal actors by 

promoting public contestation, energises primary law, rule or decision makers in a sincere 

process of collective deliberation during the review proceedings and then drafts a compelling 

argumentative decision.241 

The deliberative conception values the pluralism of arguments voices within 

democratic processes. But is not incompatible with the idea of unity and consistency of the 

legal order. Each legal order arguably needs an ultimate arbiter of constitutional and legal 

disputes. Even though the deliberative conception may be particularly suitable to promote the 

horizontal dispersal and multiplication of the sites of review, the review authorities should be 

oriented toward, at the least, not undermining the unity and coherence of the legal order and, 

at the most, positively promoting increasing coherence over time.242 Otherwise, they may 

undermine legal certainty generating additional burdens and costs for citizens and private 

parties. 

 

2.3.4. Impact – Accessibility – Participation 

The two conceptions are not mutually exclusive. One may, however, predominate over the 

other within a given review mechanism. Certain legal contexts may require a mechanism with 

clear instrumental aspects, whereas others may require a predominantly deliberative one. For 

 
240 CH. ZURN, 'A Question of Institutionalization: Habermas on the Justification of Court-Based Constitutional 

Review', in H. Baxter, K. Günther, and C. Ungureanu (eds.), Habermas’ Discourse Theory of Law and Democracy: From 

the Nation-State to Europe and the Postnational Constellation (Ashgate, 2011a), HAREL AND SHINAR, supra n. 235 at 974, 

ZURN, Deliberative democracy… supra n. 156. 
241 C. HUBNER MENDES, Constitutional Courts and Deliberative Democracy (OUP, 2013) at 107. 
242 ZURN, Deliberative democracy… supra n. 156 at 266. 
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instance, an instrumentalist court-like mechanism may work well in a context in which 

applicable legal norms are precise or in which the precise content of legal norms is supposed 

to incrementally unfold through the review authority’s case law and where binding and stable 

rulings are preferred to ensure a high level of legal certainty.243 A deliberative mechanism – 

even one not equipped with binding powers but rather persuasive instruments – may work 

well in a context in which applicable standards are indeterminate, in which primary law, rule 

or decision makers, due to their legitimacy assets, should make choices themselves between 

competing interests and in which such choices should remain open to reconsideration in the 

future.244 This is why, for instance, Hovell argues that certain areas of international law – where 

legal norms are indeterminate and standards must remain flexible – may do better with an 

ombudsman rather than another international tribunal which would petrify specific value 

judgments.245 Similarly, Zurn argues that the majority of constitutional disputes in a pluralistic 

society should be solved by a special parliamentary committee rather than a constitutional 

court, the judgments of which cannot be overruled.246  

 Be that as it may, any review mechanism must also take procedural economy into 

account. Review mechanisms cannot aim at perfect correctness or unlimited opportunities for 

deliberation due to the limited resources and time of review proceedings. Review authorities 

must rationalise the costs incurred by the court and the parties to proceedings, as well as third 

parties, especially the costs generated by lengthy proceedings and ensuing legal uncertainty.247 

It follows from the instrumental and deliberative accounts of review procedures that 

the justice they provide is relative to the three categories of institutional and procedural 

features: impact, accessibility and participation. Impact, accessibility and participation are 

generic variables that are potentially important determinants of the relative justice of all major 

review mechanisms. 

 

 

 

 
243 Take for instance the EU’s chemical legislation which provide for a Board of Appeal to incrementally develop 

and concretise chemical safety standards contained. See, Chapter 5. 
244 Take for instance cases in which applicable EU legislation does not clearly indicate the hierarchy between 

competing public interests and where the Ombudsman has managed to convince the EU authorities to reconsider 

their public interest choices. See, Section 6.1.2. 
245 HOVELL, supra n. 9. 
246 ZURN, Deliberative democracy… supra n. 156. 
247 Hovell, supra n. 9 p. 63-64 and the literature cited. A model which balances accuracy and procedural economy is 

called by Rawls ‘imperfect procedural justice’. See, Rawls, supra n. 34 p. 85-86. Solum speaks of the ‘balancing 

model’ of procedural justice, supra n. 2, p. 252-259. See also, M. E. Bayles, Procedural Justice – Allocating to Individuals 

(Springer 1990) p. 115-139.   
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Impact 

To deliver the instrumental or deliberative kind of relative justice, a review authority must be 

able to exert a genuine impact on the impugned law, rule and decision-making. The review is 

genuine, first and foremost, if review authorities are independent from those whose decisions 

are subject to review, free from concerns about sanctions for the substance of their decisions 

and about the popularity of a particular decision.248 Whatever authority carries out the function 

of review should not be structurally under the control of particular disputants, as well as 

concentrated forms of social powers (the problem of so-called ‘regulatory capture’).249 This is 

why courts, as bodies equipped with the strongest guarantees of independence are regarded 

as well-situated to review the performance of law, rule and decision makers.250 The most often 

invoked safeguards of independence are the security of office, the lack of electoral 

accountability, fiscal and organisational independence, as well as the scrutiny of potential 

conflicts of interests related to a particular case. Independence is moreover strongly correlated 

with expertise. A review authority must be capable of cognising complex legal arguments and 

possibly also factual problems. 

 Review authorities also need sufficient jurisdiction and competences to intercede in law, 

rule and decision-making to correct their outcomes or offer a genuine reconsideration of these 

outcomes. Instrumentalist accounts traditionally emphasise the advantages of bestowing the 

review authorities with binding powers. More recent instrumentalist accounts are open to the 

idea of ‘weak’ review.251 Deliberative accounts also accept that review authorities not equipped 

with binding powers could nevertheless be able to induce a genuine reconsideration of 

contested acts.252 The difficult question is what degree of interference into the law, rule and 

decision-making can be justified by the independence of the review authority, its composition 

and resulting expertise. In other words, what criteria and technique of review is justified? 

Expertise in a specific field, which an ordinary judge lacks but a member of a specialised 

tribunal or a board of appeals possesses, may be perceived as a factor justifying stronger 

 
248 M. H. REDISH AND L. C. MARSHALL, 'Adjudicatory Independence and the Values of Procedural Due Process', 1986 

Yale Law Journal 95(3), 455-505 at 77. 
249 Regulatory capture occurs especially in situations of ‘revolving doors’ between, for instance, specialised 

administrative tribunals and law firms operating in the relevant sector. As a result, the administrative tribunal may 

acquire bias in favour of the sector it is supposed to supervise. ZURN, Deliberative democracy… supra n. 156 at 254 

and 269-270. 
250 Specific guarantees of independence are rarely discussed in normative terms. The proponents of judicial review 

usually implicitly base their theories on prevalent structures or solutions that they know from their own legal 

systems. 
251 For instance, KYRITSIS, supra n. 217 at 150-151, K. ROACH, 'Dialogic Remedies', 2019 International Journal of 

Constitutional Law 17(3), 836-859. 
252 For instance, HAREL, all works cited in supra n. 235. 
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interferences within the judicial review of the executive rule-making or administrative 

decision-making.253 A related question is the suitable competences of a review authority in the 

course of proceedings, for instance, to obtain further evidence and access to information. 

 

Accessibility 

The capacity of review authorities to ensure the correctness or enhance the deliberative 

credentials of law, rule or decision-making strongly depend on their access rules. In the 

instrumentalist view, the access rules should be sufficiently broad to allow any private parties 

possessing useful information about the factual basis of a contestable act or its legal 

consequences to trigger the review. Applicants for review supply the review authorities with 

the necessary data. The wider the access to judicial review, the greater the chances that 

unlawful acts will be identified and eliminated from the legal order. 

In the deliberative view, the access rules should allow any private parties, including 

those acting in the public interest, to enter the democratic process by voicing their grievances 

and submitting reasoned arguments. Ideally, a review authority should remain as open as 

possible to the relevant reasons, values and interests of the wide spectrum of citizens and 

private parties that are somehow affected by laws, rules and decisions.254 Hence, the 

importance of the right to intervene and lodge amicus curiae briefs. In this sense, individualistic 

rules of standing encapsulating reductionist definitions of direct interest and the like are at 

odds with deliberative ideals as they preclude civic minded private parties from entering the 

democratic process and deprives the review authority of a large portion of its potential 

deliberative significance.255 

The other side of the coin is, as already discussed, the issue of resources available to a 

review authority and the risk of overreach reinforced by overly liberal access rules. 

Accessibility of a review mechanism also depends, among other things, on fees and the general 

cost of review proceedings that the applicants have to bear as well as the scope of the right to 

intervene in pending proceedings.256 

 

 

 

 

 
253 KYRITSIS, supra n. 217 at 154ff, CANE, supra n. 222 at 251. 
254 ZURN, Deliberative democracy… supra n. 156 at 271. 
255 MENDES, supra n. 241 at 162. 
256 ZURN, Deliberative democracy… supra n. 156 at 289-291. 
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Participation 

Fuller has argued that the active participation of the parties lies at the heart of judicial 

procedure. Party participation is a distinctive quality of adjudication, as a decision-making 

method, as opposed to negotiations or voting in a parliament. It consists of advancing 

arguments and adducing evidence before an impartial arbiter.257 On the one hand, it facilitates 

the arbiter’s task (the instrumental goal); on the other, it provides the parties with reasons to 

trust that they might genuinely influence the decision that will affect them (the deliberative 

goal). Therefore, participation becomes a core building block of the legitimacy of courts, or 

other review authorities, in the normative sense: it provides the parties and the general public 

with moral reasons to perceive review decisions as binding sources of legitimate authority.258  

The active participation of the parties is seen as instrumentally useful inasmuch as it 

enables data collection. The parties have the best knowledge of their own case. Wishing to 

influence the judgment, they advance legal arguments and adduce evidence259 which the court 

may not be able to identify or gather on its own (so-called, ‘partisan advocacy’). The 

instrumentalist conception therefore supports a trial-type adjudicatory framework with two 

opposing parties and a passive and impartial arbiter. Whereas by dint of partisan advocacy, 

the arbiter is always fully acquainted with both sides of the story, the role of active inquisitor 

is more demanding. An inquisitor must develop the most effective statement of its case for 

each party and then proceed to ‘view with distrust… the products of his best mental efforts.’260 

A passive arbiter plays only one role in the process whereas an active inquisitor must 

somehow play all three: representative of each of the parties and the decision-maker. 

 The opportunities for active participation of the parties, so that they can enter into 

reasoned exchange of arguments with the challenged authority, are also crucial in the 

deliberative conception; the notion that those affected by a decision should have the option to 

participate in the process by which the decision is made reflects nothing less than a moral 

obligation. Only if the parties deem that their arguments have been genuinely heard and 

considered do they have rational reasons to perceive themselves as morally obliged to comply 

with the decision, irrespective of its substance.261 

 

 
257 L. FULLER, 'The Forms and Limits of Adjudication', 1978 Harvard Law Review 92 at at 353. 
258 SOLUM, supra n. 1 at 181. 
259 GALLIGAN, supra n. 228 at 130-162. 
260 FULLER, supra n. 257. 
261 SOLUM, supra n. 1 at 259-260. 
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2.4. Conclusion 

Could non-judicial mechanisms outmatch the EU Courts as regards the review of law, rule 

and decision-making? Could the boards of appeal ensure greater correctness in the application 

of law in a cheaper and faster way? Could the Ombudsman enhance the deliberative 

credentials of EU legal acts without risking an arbitrary second-guessing of public interest 

appraisals by primary law, rule and decision makers? 

 With the majority of EU legal scholars and practitioners focused on the EU Courts, non-

judicial review mechanisms, proliferating in the EU legal order, have attracted much less 

attention. Judicial review of EU legal acts, primarily within the Article 263 TFEU action for 

annulment, has always been considered the epitome of the ‘rule of law’ and ‘effective judicial 

protection’. Its central role in the EU system of justice should be in no doubt given the mandate 

conferred upon the EU Courts to ensure the observance of law in the interpretation and 

application of the Treaties. However, is the judicial review by generalist judges sufficient in 

view of the growing socio-economic, technical and scientific complexity of EU legal acts as 

well as the discretionary nature of choices between competing public interests made by EU 

law, rule and decision makers? 

 EU legal scholars and practitioners have carried on a passionate and endless debate 

about the shortcomings of EU judicial review, primarily its insufficient intensity with regard 

to legal acts requiring specialist knowledge and insufficient accessibility to private parties such 

as NGOs and social actors, especially those wishing to contest acts of general application. 

Scholars and practitioners have called, based mostly on the normative concepts of the ‘rule of 

law’ and ‘effective judicial protection’, for more intense and accessible judicial review. This 

strategy has worked out only partially; while the EU Courts have developed a more thorough 

technique of review, their doors have remained closed to multiple categories of potential 

private applicants.  

More recently, doubts have arisen as to whether the EU judges – not being equipped 

with specialist institutional and procedural backup – are capable of playing amateur scientists 

when faced with legal acts requiring specialist knowledge, and whether they would cope with 

a growing stream of litigation challenging such acts. Similar doubts could also be formulated 

as to the judicial legitimacy of second-guessing choices between competing public interests 

made by EU law, rule and decision makers, when the applicable substantive constitutional 

and legal framework is persistently indeterminate. 

The concepts of the ‘rule of law’ and ‘effective judicial protection’ are of limited help in 

this respect since the common syllogistic reasoning based thereon does not take account of the 
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institutional and procedural limitations of EU Courts and the fact that legal systems of EU 

Member States profess very different conceptions as to how far the law and courts can strive 

to frame and constrain the exercise of public authority by adjusting the locus standi criteria and 

technique of judicial review. The task of formulating universal or at least pan-European 

standards of judicial review, which could be charged to the EU Courts, encounters significant 

if not insurmountable obstacles. 

This Chapter has proposed a different approach based on the concept of relative justice. 

Relative justice is procedural in nature. It posits that justice delivered by both judicial and non-

judicial review mechanisms is relative to their institutional and procedural features: those 

defining their impact (their independence, composition and ensuing expertise, scope of 

jurisdiction, specific competences or remedies and applicable criteria and technique of review); 

those determining their accessibility (the locus standi criteria, the scope of the right to intervene 

in pending proceedings, access fees, costs of legal aid etc.); and those providing opportunities 

for active participation of the applicants in the course of review proceedings with a view to 

influencing their outcome.   

By dint of the institutional and procedural features securing impact, accessibility and 

participation, review mechanisms generate legitimacy assets, i.e. argumentative resources, that 

can be later invoked to support the authority of reviewed legal acts and the whole governance 

structure. The review mechanisms can in principle generate two kinds of relative justice or 

legitimacy assets.  

The instrumental kind refers to the mechanism’s ability to ensure the legal act’s factual 

and legal correctness. Thanks to factual data and legal arguments provided by private 

applicants affected by the contested acts and representing multiple categories of private and 

public interests (hence, the importance of accessibility) an independent review authority can 

verify the objective factual and legal correctness of the act (hence, the importance of what kind 

of impact can the review authority exert on the reviewed legal acts) following the 

confrontation of data and arguments between the applicant and the primary decision maker 

(hence, the importance of participation in the review proceedings). 

The deliberative kind refers to the mechanism’s ability to enhance the level of public 

deliberation on matters settled in the contested act. A review mechanism gives interested 

private parties an opportunity to join the democratic deliberative process by voicing their 

grievances against legal acts (accessibility), engage in reasoned exchange of arguments with 

primary decision makers (participation), and induce genuine reconsideration of contested acts 

(impact). 
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The two kinds of relative justice are not mutually exclusive. They may coexist within 

the same review mechanism or one can be predominant. They must also be counterbalanced 

with procedural economy, i.e. the need to minimise the costs and time of review proceedings. 

Otherwise, the inconvenience caused by the growing costs and time of review proceedings 

outweighs the benefits they deliver in terms of justice. 

The relative justice delivered by judicial and non-judicial review mechanisms can be 

compared, with a focus on their institutional and procedural features, based on the triad 

‘impact, accessibility, participation’ understood in an instrumental and deliberative way and 

considering procedural economy. Thus, specific mechanisms can be studied so as to better 

comprehend their functioning, potential and comparative advantages. The following Chapter 

will justify the selection of two mechanisms – the ECHA BoA and the Ombudsman – for in-

depth study with a view to clarifying the role of non-judicial review in the EU system of justice. 





 

 

 

3.  THE BITS AND PIECES OF NON-JUDICIAL REVIEW 

Many problems could arguably be solved, were it not for the need to maintain the ostensible 

uniformity of EU judicial review. The EU co-legislators cannot decide in the name of access to 

justice and legal certainty, for instance, to introduce more liberal rules on access to judicial 

review in environmental cases. They are bound by the uniform access rules, imposed by the 

Treaty authors. Nor can they prescribe a more limited standard of review in particularly 

complex or politically controversial areas. In practice, however, the EU Courts introduce 

exceptions to the strict access rules and vary the intensity of review, which is a source of 

uncertainty for prospective litigants and EU authorities. 

 If the root of the problems with EU judicial review lies in the lack of differentiation, the 

root of the problems with non-judicial review lies – quite on the contrary – in fragmented legal 

frameworks, and divergent solutions introduced in an ad hoc fashion or randomly copy-pasted 

from other mechanisms. Non-judicial review mechanisms are usually set up in sector 

regulations,262 which vary as to the level of detail and delegate the bulk of authority concerning 

the laying down of detailed arrangements to implementing or even internal acts. The legal 

patchwork results in ambiguities as to the precise range of tasks, responsibility and 

competences conferred upon the review mechanisms. These tasks, responsibility and 

competences must as a result be ‘concretised’ by the EU judicature based on abstract 

comparative models of domestic administrative remedies and structural considerations rather 

than clearly worded legislative provisions.263 This hodgepodge reinforces the need to 

empirically observe how non-judicial review mechanisms understand their own role and how 

they work in practice.  

 This Chapter sets the research scene by discussing the bits and pieces of non-judicial 

review: in particular, the typology, functions and general design of particular mechanisms. It 

subsequently justifies the selection of two mechanisms – the Board of Appeal of the European 

 
262 With the exception of the Ombudsman and the petitions to the Parliament which are set up by the Treaties. 
263 Take, for instance, cases regarding the intensity of review by the ECHA BoA thoroughly discussed in Section 

5.1.3. Take also cases in which the EU judicature developed the notion of ‘continuity in terms of functions’ to fil in 

the gaps in legislative provisions regarding the scope of tasks of different BoAs, cited throughout this Chapter. 
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Chemical Agency (the ‘ECHA BoA’) and the European Ombudsman – for in-depth study by 

means of the notions of relative justice. A preliminary analysis has indicated that, among 

existing non-judicial review mechanisms, administrative review by BoAs and the ombuds-

review potentially generate the strongest legitimacy assets. 

The Chapter is structured in the following way. Section 3.1. discusses three types of 

administrative review: internal review; inter-administrative review; and administrative 

appeals to BoAs set up in those agencies which are equipped with direct decision-making 

powers. It subsequently discusses the specific features of the ECHA BoA and the reasons 

underlying its selection for the first in-depth study. Section 3.2. discusses two mechanisms 

linked to the Parliament: the Parliament Petitions Committee and European Ombudsman, as 

well as the reasons underlying the selection of the latter for the second in-depth study. Section 

3.3. justifies the selection of research methods and sources: the quantitative analysis of the 

types of applicants, cases and results obtained by the respective mechanisms; the qualitative 

analysis of internal procedural guidelines and other administrative documents obtained 

within the regime of public access to documents; and semi-structured interviews with the 

members and staff of respective authorities. These methods and sources have helped verify 

the practical meaning of doctrinal concepts, distinctions and conjectures which normally shape 

the idea – not always accurate, as it turns out – of how non-judicial review mechanisms operate 

and what kind of justice they deliver as compared to the EU Courts. 

 

3.1. Administrative review 

3.1.1. Internal and inter-administrative review 

The proliferation of administrative review mechanisms has followed the growth of the EU 

administrative system. Aware of the limitations of judicial review, the co-legislators have tried 

to identify fast and proportionate administrative tools for the resolution of disputes between 

private parties and the EU administrative apparatus. Most administrative remedies are 

considered to work efficiently when considering only a small percentage of litigation that 

continues before the EU Courts.264 The Treaty of Lisbon extended the potential use of 

administrative review mechanisms. Pursuant to Article 263(5) TFEU, acts setting up bodies, 

offices and agencies of the Union may lay down specific conditions and arrangements 

concerning actions brought by natural or legal persons against legal acts of these bodies, offices 

 
264 LUCIA, supra n. 12 at 277-278. 
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and agencies. The co-legislators may therefore require private applicants to lodge a request for 

review or administrative appeal before turning to the EU Courts.265 

 De Lucia proposed a tripartite typology of administrative review mechanisms:  

(1) internal review, (2) inter-administrative review,266 and (3) administrative appeals. Request 

for the internal review of an administrative decisions by its author is provided for in 

regulations such as those applicable to the EU civil service267 and access to documents cases.268 

It gives the author of the contested act a chance to reconsider the initial position in light of 

further arguments submitted by the interested party.  

A special mechanism for internal review is laid down in the Aarhus Regulation.269 This 

regulation implements the Aarhus Convention in the EU legal order.270 The Convention deals, 

among other issues, with access to justice in environmental matters for civil society members 

and NGOs. It requires its contracting parties to provide civil society and NGOs with the right 

to trigger judicial review of legal acts relating to the environment. Normally, NGOs cannot 

trigger judicial review of such EU legal acts due to the restrictive admissibility criteria of 

annulment actions. The Aarhus Regulation internal review is supposed to offer a 

‘workaround’. Pursuant to its Article 11, NGOs which fulfil certain criteria may request 

internal review of environmental acts of individual application.271 If their request is rejected, 

they may challenge the rejection before the EU Courts as its addressees.  

As of today, all of the requests for internal review submitted to the Commission were 

rejected. Many of the rejections were then unsuccessfully challenged before the EU Courts.272 

Multiple scholars and NGOs allege that the legality workaround is ineffective. First, it does 

 
265 This thesis does not deal with administrative review mechanisms which do not concern the review of legal acts 

determining the legal position of private parties, such as the complaints to the European Data Protection Supervisor 

or to the Joint Supervisory Body of EUROJUST and that of EUROPOL (which deal with data protection complaints). 
266 LUCIA, supra n. 12 calls it simply ‘the review by the Commission of agency acts’. 
267 Article 90(2) of Regulation 31 (EEC) and 11 (CEA) laying down the Staff Regulations of Officials and the 

Conditions of Employment of Other Servants of the European Economic Community and the European Atomic 

Energy Community. 
268 Article 7 of 1049/01. There are similar mechanisms in national legal systems: the recours gracieux in France, 

Abhilfeverfahren in Germany or wniosek o ponowne rozpatrzenie sprawy in Poland, LUCIA, supra n. 12 at 282. 
269 Regulation 1367/2006 of the Parliament and the Council of 6.9.2006 on the application of the provisions of the 

Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in 

Environmental Matters to Community institutions and bodies, OJ L 264/13. 
270 Supra n. 108. 
271 CJ, Joined Cases C‑404/12 P and C‑405/12 P, Council and Commission v Stichting Natuur en Milieu and PAN Europe. 
272 See further, G. LIGUGNANA, 'The Internal Review of Institutions' Decisions in Environmental Matters', in B. 

Marchetti (ed.), Administrative Remedies in the European Union. The Emergence of a Quasi-Judicial Administration 

(Giappichelli, 2017b). 
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not apply to measures of general application,273 as explicitly confirmed by the CJ,274 despite 

recommendations by the Aarhus Convention Compliance Committee.275 Second, judicial 

review relates to the decision responding to the internal review request and not to the initial 

act.276 Third, the applicant for internal review must substantiate doubts as to the contested act’s 

legality, while the limited resources of NGOs do not allow them to carry out complex scientific 

studies necessary to this end.277 The EU Courts held, however, that the administration 

concerned cannot be expected to carry out a full re-examination of any environmental act at 

the request of an NGO in the absence of evidence sufficient to substantiate doubts as to the 

act’s legality. Otherwise, the EU authorities would waste too many resources.278 

On the face of it, internal review in and of itself offers few legitimacy assets as 

compared to judicial review. Although it may be more accessible than judicial review, it 

involves neither the engagement of an independent review authority nor opportunities for 

exchange of arguments in the course of proceedings.279 Moreover, as demonstrated by the 

Aarhus Regulation, internal review of complex measures may replicate the problems 

regarding the burden of proof and limited standard of review well known from the EU Courts.  

Certain internal review mechanisms, however, do provide for substitute institutional 

and procedural features capable of generating some weak legitimacy assets. For instance, the 

mechanism for internal review of opinions adopted by the Committee for Medicinal Products 

for Human Use at the European Medicines Agency provides that the Committee, when seized 

with an internal review request, must nominate a different rapporteur. It may also hold an oral 

hearing of the applicant.280 A fresh pair of eyes substitutes review by an independent 

 
273 G. J. HARRYVAN AND J. H. JANS, 'Internal Review of EU Environmental Measures', 2010 Review of European 

Administrative Law 3(2), 53-65. 
274 This issue has been the subject of controversy between the GC and the CJ. The CJ ultimately decided that the 

relevant provision of Aarhus Convention is not sufficiently clear and, as such, not directly effective in the EU legal 

order. CJ, Joined Cases C‑404/12 P and C‑405/12 P, Council and Commission v Stichting Natuur en Milieu and PAN 

Europe. 
275 ACCC, Case ACCC/C/2008/32 against the EU.  
276 One should note however that despite the formal difference the judicial review relates to the same subject matter 

as the one tackled by the basic act. 
277 CJ, Case C-82/17 P, TestBioTech and Others v Commission. See the criticism, G. C. LEONELLI, 'GMO Authorisations 

and the Aarhus Regulation: Paving the Way for Precautionary GMO Governance?', 2019 Maastricht Journal of 

Comparative and European Law, first-view online version. 
278 GC, Case T-177/13, TestBioTech and Others v Commission, as confirmed by the CJ, Case C-82/17 P. 
279 Two Commission officials working in the DG ENV have confirmed that there is no legal framework nor practice 

guaranteeing participation of the applicant in the course of examining the request for internal review. 
280 Article 9 of the Regulation (EC) No. 726/2004. Likewise, in the internal review procedure introduced by the 

Ombudsman a review case is coordinated by a different Head of Unit than the one preparing the challenged 

Ombudsman’s decision. See, Section 6.3.3. 
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authority,281 while an oral hearing of arguments and evidence increases the likelihood of 

spotting errors in the initial decision and provides an additional opportunity for deliberation. 

Furthermore, some sectoral regulations provide for inter-administrative review – a 

mechanism through which the Commission reviews an agency’s act, either on its own motion 

or at the request of a Member State, members of the agency’s management board or even 

individually and directly concerned private parties. Inter-administrative review was mainly 

set up to enable the Commission to effectively supervise the agencies and to enable private 

parties to indirectly trigger the judicial review of agency acts prior to changes brought about 

by the Sogelma judgment and confirmed by the Treaty of Lisbon.282 Inter-administrative review 

is rarely used at present and its rationale is uncertain given that the EU judicature can now 

directly review the acts of the agencies.283 Moreover, inter-administrative review is mainly 

introduced in agencies that, in principle, do not adopt legal acts vis-à-vis private parties,284 

which leaves them outside the scope of this research. 

 

3.1.2. The Boards of Appeal: Judges without robes? 

The unfolding of BoAs 

Over the last twenty years, administrative review by independent BoAs has unfolded as the 

main remedy against legal acts adopted directly by the agencies. Organisationally, the BoAs 

form part of respective agencies, but they are functionally independent. They are mainly 

intended to limit the stream of litigation before the EU Courts regarding technical or scientific 

issues. Their main characteristic is that they are composed not only of lawyers but also 

scientific and technical specialists in the field, which is intended to enable a more intense 

scrutiny of agency decisions than that provided by judicial review. 285 

In its 2001 White Paper on European Governance, the Commission stated that in the 

future, the BoAs should become the primary mechanism of individual legal protection against 

potentially unlawful acts of EU agencies. In this way it will be possible to ‘avoid whenever 

possible the referral of technical questions to the Court of Justice’, considering the latter’s 

 
281 LUCIA, supra n. 12 at 283-284. 
282 Ibid. 12 at 300. GC, Case T-411/06, Sogelma v EAR. 
283 Ibid. 12 at 301. 
284 For instance, Article 28 of Regulation 851/2004 of the Parliament and the Council of 21.4.2004 establishing a 

European centre for disease prevention and control, OJ L 142/1. Also, they do not provide for procedural 

involvement of the parties, ibid. 12 at 301. 
285 Ibid. 12 at 29. 
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limited technical expertise.286 Subsequently, on several occasions the Commission and other 

institutions repeated the view that the BoAs should be set up in every agency equipped with 

decision-making powers vis-à-vis private parties.287  

The EU legal order has thus mimicked the solutions adopted in common law 

countries,288 as well as in several countries in continental Europe,289 in which law makers aimed 

to introduce faster, cheaper and less formal alternatives to courts in fields ill-suited to judicial 

review. They have established quasi-judicial tribunals – administrative bodies operating 

similarly to courts but not formally labelled as such.290 In the long run, however, administrative 

tribunals have become barely distinguishable from courts, also replicating many of the 

weaknesses they were supposed to remedy.291 

Until now, the following BoAs have been set up: the BoAs of the European Union 

Intellectual Property Office (the ‘EUIPO’),292 the BoA of the Community Plan Variety Office 

(the ‘CPVO’),293 the ECHA BoA,294 the BoA of the European Aviation Safety Agency (the 

‘EASA’),295 the BoA of the Agency for the Cooperation of Energy Regulators (the ‘ACER’)296 

and the BoA of the European Union Railways Agency (‘ERA’)297. Two BoAs and a similar body 

have also been set up within the banking union and financial sector: the Joint Board of Appeal 

 
286 COMMISSION, ‘Report of the Working Group for the White Paper on Governance’, Group 3a, ‘Establishing a 

framework for decision making regulatory agencies’, (SG/8597/01-EN), para. 72. 
287 COMMISSION, ‘Communication from the Commission – The operating framework for the European Regulatory 

Agencies’, COM(2002) 718 final, 11.12.2002 at 10, COMMISSION, ‘Draft Interinstitutional Agreement on the operating 

framework for the European regulatory agencies’, COM(2005) 59 final, 25.2.2005, para. 14.3, ‘Joint Statement of the 

European Parliament, the Council of the EU and the European Commission on decentralised agencies’ at 7. 
288 A. LE SUEUR, 'Administrative Justice and the Rise of Informal Dispute Resolution in England', in M. Ruffert (ed.), 

The Transformation of Administrative Law in Europe (Sellier, 2007). 
289 See, for instance, the transformation of administrative ‘senates’ in Austria into administrative courts, L. M. VENY, 

'Administrative Justice in Austria in the Stage of Transition : From Administrative Appeals to Administrative 

Courts or the Final Stage of "Tribunalization" of Administrative Disputes', in B. Neamtu and D. Dragos (eds.), 

Alternative Dispute Resolution in European Administrative Law (Springer, 2014). 
290 C. HARLOW AND R. RAWLINGS, Law and Administration (Cambridge University Press, 2009) at 456ff. 
291 S. CASSESE, 'European Administrative Justice?', 2017 Rivista Italiana di Diritto Pubblico Communitario, 1319-1327. 
292 Articles 66ff and 165ff of the Regulation 2017/1001 of the Parliament and the Council of 14.6.2017 on the European 

Union trade mark, OJ L 154/1. See also, Articles 21ff of Commission Delegated Regulation 2018/625 of 5.3.2018 

supplementing Regulation 2017/1001 of the Parliament and the Council on the European Union trade mark, an 

repealing Delegated Regulation 2017/1430, OJ L 104/1. 
293 Articles 11ff and 45ff of Council Regulation 2100/94 on Community plant variety rights, OJ L277/1. 
294 Articles 89ff of Regulation 1907/2006 of the Parliament and of the Council of 18.12.2006 concerning the 

Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), establishing a European Chemicals 

Agency, amending Directive 1999/45/EC and repealing Council Regulation (EEC) No 793/93 and Commission 

Regulation (EC) No 1488/94 as well as Council Directive 76/769/EEC and Commission Directives 91/155/EEC, 

93/67/EEC, 93/105/EC and 2000/21/EC, OJ L 396/1. 
295 Article 47ff of Regulation 216/2008 on common rules in the field of civil aviation and stablishing a European 

Aviation Safety Agency, OJ L79/1. 
296 Articles 18ff of Regulation 713/2009 establishing an Agency for the Cooperation of Energy Regulators, OJ L211/1. 
297 Articles 25ff of Regulation (EU) 2016/796 of the European Parliament and of the Council of 11 May 2016 on the 

European Union Agency for Railways and repealing Regulation (EC) No 881/2004, OJ L 138/1. 
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of the three European Supervisory Authorities,298 the Appeal Panel of the Single Resolution 

Board299 and the Board of Administrative Review at the European Central Bank300 (the latter 

not being equipped with binding powers).  

 

Administrators or judges? 

The nature of BoAs is ambiguous. The EU judicature has developed the concept of ‘continuity 

in terms of functions’ (fr. continuité fonctionnelle) to describe the interrelation between the 

OHIM/EUIPO and its BoAs. The EU judicature has inferred this concept from the entirety of 

provisions governing the OHIM/EUIPO BoAs and has since applied it in cases regarding the 

CPVO and EASA BoAs. According to the concept, the decisions of BoAs are considered final 

decisions of the agencies.301 The way the concept is applied suggests that, by default, the BoAs 

have the same competences and tasks as the first-instance decision makers unless specific 

provisions provide otherwise (the model known as ‘administrative devolution’). The concept 

may also serve as a basis for concretising the tasks of BoAs regarding the scope or intensity of 

review.302 It may, however, also confuse the appellants who, based on experience of domestic 

administrative remedies, may wrongly expect a comprehensive re-examination of the 

contested act by the BoAs303 (i.e. administrative devolution304). 

The distinction known in certain domestic systems of administrative law between more 

constrained and deferential ‘legality review’ (carried out by courts) and more in-depth 

‘expediency/merits review’ (carried out by hierarchically superior administrative bodies)305 

does not capture the relation between the BoAs and EU Courts. The scope and intensity of 

 
298 Articles 58ff of three regulations: Regulation 1093/2010 establishing a European Supervisory Authority 

(European Banking Authority), OJ L331/12, Regulation 1094/2010 establishing a European Supervisory Authority 

(European Insurance and Occupational Pensions Authority), OJ L331/48, Regulation 1095/2010 stablishing a 

European Supervisory Authority (European Securities and Markets Authority), OJ L331/84. 
299 Article 85 of Regulation 806/2014 establishing uniform rules of procedure for the resolution of credit institutions 

and certain investment firms in the framework of a Single Resolution Mechanism and a Single Resolution Fund 

and amending Regulation 1093/2010, OJ L225/1. 
300 Decision of the ECB of 14.4.2014 concerning the establishment of an Administrative Board of Review and its 

Operating Rules, OJ L 175/47. 
301 CJ, Case C-29/05 P, OHIM v Kaul, paras. 56-57. 
302 For instance, GC, Case T-672/17, Mamas and Papas v EUIPO, para. 39, Case T-177/16, Mema v CPVO, paras. 40-42. 
303 See for instance the litigation before the GC against the ECHA BoA analysed in Section 5.1.4. 
304 The concept of ‘devolution’ may cause confusion. In English, it is usually used as a synonym of ‘decentralisation’. 

But the original meaning of the word (used also by the CJ, see, Case T-672/17, Mamas and Papas v EUIPO, para. 39) 

is a transfer of power from one authority to another, either from a central to local authority or – importantly – from 

a lower to higher authority (as a result of, for instance, lodging an administrative appeal). 
305 P. CANE, 'Judicial Review and Merits Review: Comparing Administrative Adjudication by Courts and Tribunals', 

in S.-R. Ackerman and P. L. Lindseth (eds.), Comparative Administrative Law (Edward Elgar, 2018). 
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administrative review by the BoA may in practice largely resemble judicial review by the EU 

Courts.306 

Notwithstanding significant differences between particular BoAs,307 they all display 

institutional and procedural features more typical of judicial rather than administrative 

bodies.308 In one case, the GC described the CPVO BoA as a ‘quasi-judicial body’.309 The 

procedural rules of BoAs and the outward appearance of their rulings enhance the impression 

of their essentially judicial nature.310 Even though the respective regulations explicitly style the 

outcome of proceedings before BoAs as final administrative ‘decisions’, in accordance with the 

‘continuity in terms of functions’ doctrine, these decisions definitely resemble court 

judgments. They contain precise descriptions of the facts of the case, of the submissions and 

pleas of the parties, the findings and detailed reasoning of the BoA, and end with an operative 

part ruling in favour of one of the parties.311 

 

The relative justice of BoAs 

Preliminary analysis has revealed that the institutional and procedural features of the BoAs, 

relating to the triad: impact, accessibility and participation, allow them to deliver the kind of 

relative justice that is usually associated with courts.312 

The impact of the BoAs on the agency decision-making is secured, first and foremost, 

by institutional guarantees of BoAs’ independence. Yet, it is often argued that BoAs cannot 

offer an ‘effective remedy’ and a ‘fair trial’ guaranteed by Article 47 of the EU Charter because 

 
306 However, the EU Courts have powers that the BoAs do not have. For instance, the BoAs do not have jurisdiction 

to examine ‘appeals for damages’ or objections of illegality against acts of general application. See, for instance, 

ECHA BoA, Case A-015-2015, Evonik Degussa, paras. 68-71. 
307 For comprehensive studies of similarities and differences between the BoAs see, P. CHIRULLI AND L. DE LUCIA, 

'Specialised Adjudication in EU Administrative Law: The Boards of Appeal of EU Agencies', 2015 European Law 

Review 40(6), 832-857, P. CHIRULLI AND L. DA LUCIA, 'La revisione amministrative delle commissioni di ricorso delle 

agenzie europee', in P. Chirulli and L. Da Lucia (eds.), Rimedi amministrativi ed esecuzione diretta del diritto europeo 

(Giappichelli, 2018). 
308 S. MARTIN, 'The Boards of Appeal of the European Union Intellectual Property Office: An Alien Within the 

Landscape of European Administrative Law!', in Ch. Geiger, C. Allen Nard, and X. Seuba (eds.), Intellectual Property 

and the Judiciary (Edward Elgar, 2018). See also, CHIRULLI AND DE LUCIA, ‘Specialised Adjudication…’ at 837. 
309 GC, Joined Cases T-133/08, T-134/08, T-177/08 and T-242/09, Schräder v CPVO, para. 137. 
310 J. DAVID, 'Les recours administratifs contre les actes des agences européennes', 2016 Revue Trimestrielle de Droit 

Européen 2, 275-291 at 288-291. 
311 A. WITTE, 'Standing and Judicial Review in the New EU Financial Markets Architecture', 2015 Journal of Financial 

Regulation 1, 226-262 at 242. 
312 The GC held that the OHIM/EUIPO BoAs are formally not judicial bodies, so one cannot rely on a right to a fair 

trial before them. GC, Case T-63/01, Procter and Gamble v OHIM, paras. 22-23. 



The Bits and Pieces of Non-Judicial Review 

75 

 

their independence is weaker than that of the EU Courts.313 Indeed, the BoAs do not enjoy 

safeguards of independence as elevated as those of the EU Courts. But it could still be argued 

that the safeguards of BoAs’ independence are sufficient to qualify them as ‘independent and 

impartial tribunals previously established by law’.  

The EU standards of judicial independence must be flexible enough to accommodate 

manifold domestic models. These standards essentially require securing the ‘appearance of 

independence’ so that the parties to judicial proceedings have objective reasons to trust that 

their case will be decided impartially.314 These standards, as recently specified by the CJ for 

domestic courts, are arguably satisfied by the BoAs. They include objective criteria for judicial 

appointments and dismissals which should rule out the possibility of political control with 

regard to the content of judicial decisions. They require, in particular, independent 

disciplinary bodies, or at least the right of a dismissed judge to judicial review.315 

The EU judges are elected by a common accord of Member States. The qualifications of 

candidates are scrutinised, from 2010, by an independent panel.316 Even though the panel’s 

opinions are non-binding, in practice, none of the candidates who have received a negative 

opinion was ever appointed an EU judge.317 The EU judges are appointed by common accord 

of the governments of the Member State, which is supposed to guarantee the independence of 

judges from their countries of origin. Even though the Member States do not in principle 

oppose each other’s nominations, the panel secures from purely political appointments. The 

procedure before the panel is nonetheless highly non-transparent and the panel’s opinions are 

not made public.318  

The BoA members are in principle appointed by the management boards of respective 

agencies, predominantly composed of the Member States’ representatives, following scrutiny 

of the candidates’ qualifications by the Commission.319 This appointment procedure is 

therefore essentially analogous to the judicial one. The problem with the appointment of BoA 

 
313 Among others, L. BOLZONELLO, 'Independent Administrative Review within the Structure of Remedies under the 

Treaties: The Case of the Board of Appeal of the European Chemicals Agency', 2015 European Public Law 22(3), 569-

582 at 574. 
314 CJ, Case C-216/18 PPU, LM, para. 66. 
315 Ibid. para. 67. 
316 Article 255 TFEU. The members of the panel are appointed by the Council upon a recommendation by the CJ 

President mainly from among national highest judges and former judges of EU Courts. 
317 ‘Fifth Activity Report of the panel provided for by Article 255 TFEU of the Treaty on the functioning of the 

European Union’ at 14. 
318 A. ERIKSSON, M. LI, O. SHALABY ET AL., ‘Transparent Selection of Judges for EU Courts: Complaint to the European 

Ombudsman’ (November 16, 2017), HEC Paris Research Paper No. LAW-2017-1239. 
319 This is the case as regards the BoAs of ECHA, ACER, EASA and ESAs. In the OHIM/EUIPO, there is no list of 

candidates drawn by the Commission, whereas in the CPVO the list is drawn by the Chairman of the BoA. In the 

OHIM/EUIPO, the BoA Chairman is appointed by the Council on the basis of a list drawn by the Management 

Board, while in CPVO by the Commission. 
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members is, rather, that the Commission may have a decisive voice, limiting the Member 

States’ scope of manoeuvre, by presenting to the management board an overly short list of 

candidates.320 

The BoA Members are appointed for the terms of office of 5 years and can be 

reappointed only one time, whereas the EU judges are appointed for six years and can be 

reappointed multiple times. Doubts persist as to the appearance of EU judges’ independence 

considering the possibility of unlimited reappointments by Member State governments 

following a relatively short six-years term of office. A member of the EU Courts seeking 

reappointment might theoretically be susceptible to political influence.321 

The BoA members may be dismissed either by the agency management boards,322 the 

Commission,323 or the CJ324 on ‘serious grounds’,325 while the EU judges may be dismissed for 

disciplinary offences and the like only by common accord of the CJ judges and advocates 

general. 326 Even though the ‘serious grounds’ on which a BoA member can be dismissed is a 

highly indeterminate concept, it may ultimately be concretised by the CJ. Even if a BoA was 

dismissed by the management board or the Commission, she could arguably challenge the 

dismissal before the EU Courts.327 The BoA members thus seem sufficiently secured against 

arbitrary or politically motivated dismissals. As will be demonstrated in one of the following 

chapters, the agencies themselves may in fact have an important interest in strengthening the 

public appearance of independence of their BoAs.328 

In brief, the independence safeguards of BoA members are not clearly ‘more imperfect’ 

than the overall imperfect safeguards of the EU judges’ independence. The impartiality of BoA 

members is further secured by the prohibition from fulfilling other duties within the 

agencies.329 Nor can BoA members decide in cases in which they have a personal interest.330 As 

 
320 ECHA, ‘Minutes of the Meeting of ECHA’s Management Board 18/19 June 2008’, MB/M/03/2008 final, at 7. 

Nonetheless, the candidates are included on the list following an open competition. 
321 H. DE WAELE, Not Quite the Bed That Procrustes Built: Dissecting the System for Selecting Judges at the Court of Justice 

of the European Union, ed. M. Bobek (Selecting Europe's Judges: A Critical Review of the Appointment Procedures 

to the European Courts: Oxford University Press, 2015), T. DUMBROVSKY, B. PETKOVA, AND M. VAN DER SLUIS, 

'Judicial Appointments: The Article 255 Tfeu Advisory Panel and Selection Procedures in the Member States', 2014 

Common Market Law Review). Recently, the Polish government argued that the Treaty imposes a low standard of 

judicial independence due to the unlimited possibility of reappointing the CJ judges in order to justify its 

controversial reforms of the Polish Supreme Court. See, Case C-619, Commission v Poland, para. 107. 
322 In case of the BoAs of ACER, ESAs, ERA. 
323 In case of the BoAs of EASA, ECHA. 
324 In case of the BoAs of OHIM/EUIPO, CPVO. 
325 Article 90(4) REACH. 
326 Article 6 of the Statute of EU Courts.  
327 As a civil service dispute regarding the legality of dismissal. 
328 Section 5.1.2. 
329 For instance, with regard to ECHA’s Board, see Article 90(3) REACH. 
330 For instance, Article 90(5) REACH. 
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will be further discussed in Chapter 5, the latter prohibition may be more strictly enforced in 

a BoA than at the EU Courts. 

The impact of BoAs is also relative to their specific competences and applicable 

techniques of review. In this respect, a patchwork of solutions has unfolded.331 Since the BoAs 

are composed not only of lawyers but also technical and scientific specialists in the field, they 

have generally been endowed with a competence to either annul or modify the content of the 

contested decision.332 The youngest BoAs – those of the ERA, ESAs, the SRB Appeal Panel – 

are exceptional as they may only annul the contested act and remit the case for reconsideration 

by the agency. In this case, it seems, the co-legislators were guided by the wish to safeguard 

the decision-making autonomy of the ERA, ESAs and the SRB.333  

In some cases, appeals have an automatic suspensive effect334 – unlike the annulment 

actions before the EU Courts –, whereas in others the BoA335 or agency itself336 may decide to 

suspend execution of the contested act. 

Several issues regarding the tasks of respective BoAs remain open as not 

unambiguously determined by the co-legislators. In particular, it is unclear to what extent the 

concept of ‘continuity in terms of functions’ applies to all the BoAs.337 The ‘continuity’, and 

consequently the devolutionary effect of administrative appeals seems the strongest in the case 

of the OHIM/EUIPO BoAs. These BoAs must investigate on their own motion certain factual 

and legal aspects of the case, so as to ensure a correct application of the EU intellectual 

property laws, irrespective of the pleas in law raised by the appellants.338 They must even 

consider facts which arise after the contested decision has been adopted.339 They therefore 

ensure administrative review which is in principle broader and more thorough than judicial 

review.340 The CPVO BoA must discharge similar duties, as recently confirmed by the CJ, 

 
331 In particular, not all the decisions of respective agencies are amenable to administrative review but only those 

expressly enumerated by the sector regulations. 
332 Under some regulations, an internal review by the agency is also initiated once an appeal is lodged. See, for 

instance, Article 91 REACH. 
333 I am grateful to Luca de Lucia for this insight. 
334 In case of appeals to the BoAs of OHIM/EUIPO, CPVO, ECHA. 
335 In case of the BoAs of ACER, ESAs. 
336 In case of the EASA BoA. 
337 CHIRULLI AND LUCIA, supra n. 307 at 845. G. SCIASCIA, 'Administrative Review Mechanisms within the ECB', 2015 

Italian Journal of Public Law 7(2), 369-389 at 383-384. 
338 CJ, Case C-29/05, Kaul v OHIM, para. 57; GC, Case T-308/01, Henkel v OHIM, para. 26; Case T-112/03, Oreal v 

OHIM, para. 36; Case T-191/04, Tesco v OHIM, para. 35. 
339 CJ, Case C-29/05, Kaul v OHIM, paras. 53-54. See further, N. LA FERMINA, 'Alternative Administrative Dispute 

Resolution Methods in the European Union Intellectual Property Office', in B. Marchetti (ed.), Administrative 

Remedies in the European Union. The Emergence of a Quasi-Judicial Administration (Giappichelli, 2017). 
340 See further, Section 4.3.2. and 5.3.1. 
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although the appellants share the responsibility of adducing evidence raising serious doubts 

as to the legality of the contested decision.341 

The ‘continuity’ and devolutive effect seems weaker in case of the ECHA, EASA and 

ACER BoAs. These BoAs examine appeals, in principle, within the boundaries of the pleas in 

law and evidence adduced by the applicants. They do not raise new pleas in law or adduce 

evidence on their own motion. As a result, they shoulder the appellant with a considerable 

part of the burden of proof regarding the unlawfulness of the contested act. The degree of their 

procedural engagement resembles that of the GC in annulment proceedings.342 

The ‘continuity’ and devolutive effect seems the weakest in case of the ERA BoA, Joint 

BoA of ESAs and the SRB Appeal Panel. These BoAs, unlike the remaining ones, have no 

competence to modify the contested decision. They can only confirm or annul it and remit the 

case for reconsideration by primary decision makers just like the EU Courts within the 

annulment proceedings. Their tasks as to the intensity of review have not been unambiguously 

determined by the co-legislators. The lack of competence to modify the contested act could 

suggest that these bodies should confine themselves to reviewing only the ‘legality’ of 

contested decisions and refrain from second guessing complex factual appraisals.343 

A body similar to the BoAs but not endowed with binding powers operates at the ECB. 

Despite the lack of binding powers, its practical impact on ECB decision-making may be 

significant. The Administrative Board of Review (‘ABoR’) may review some decisions 

regarding the prudential supervision of credit institutions. Its opinion must then be considered 

by the ECB Governing Council which adopts the final decision. In particular, the ECB 

Governing Council must justify why it does not follow the ABoR’s opinion.344 The Treaties 

preclude a setting up of BoAs endowed with binding powers within the EU institutions, such 

as the ECB or the Commission, as the Treaties themselves indicate the bodies equipped with 

binding decision-making powers within each institution (such as the ECB Governing Council 

or the College of Commissioners). They do not preclude, however, the setting up of 

adjudicatory units without binding powers, such as the ABoR, responsible for the independent 

review of draft decisions prepared for final adoption. In practice, the ABoR’s opinions support 

 
341 CJ, Case C-546/12 P, Schräder v CPVO, paras. 44-47 and 57. See also, M. EKVAD, 'The Functioning of the 

Community Plant Variety Office Board of Appeal', Intellectual Property and the Judiciary (2016) at 319-322. The appeal 

proceedings before the OHIM/EUIPO and CPVO BoAs are neither purely investigatory not purely adversarial. 
342 The ECHA BoA, which is the subject of the in-depth study in Chapter 5 is in this group. 
343 A. MAGLIARI, 'Administrative Remedies in European Financial Governance. Comparing Different Models', in B. 

Marchetti (ed.), Administrative Remedies in the European Union: The Emergence of a Quasi-Judicial Administration 

(Giappichelli, 2017) at 108. 
344 In that case, the ECB faces a higher risk of litigation before the EU Courts. 
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subsequent judicial review.345 It arguably requires less time and effort from EU judges to 

review complex acts requiring specialist knowledge when contentious legal issues have 

already been fleshed out by an expert adjudicatory unit. 

The accessibility of BoAs is relative to the well-known concept of ‘direct and individual 

concern’ which has been replicated in most of the BoAs’ founding regulations. Access to 

administrative justice before the BoAs is therefore as restrictive as access to justice before the 

EU Courts. It has been argued that, due to a formal difference between administrative and 

judicial review, the BoAs could interpret ‘direct and individual concern’ in a more liberal 

fashion than the EU Courts. In fact, the ESAs BoA tried to test this scenario but its ‘rebellion’ 

was soon supressed by the EU judicature.346 It turns out, however, that the BoAs may have 

other ways to broaden access to justice somewhat, for instance by a generous interpretation of 

the right to intervene in pending proceedings.347 On the contrary, the BoAs charge appeal fees, 

unlike the EU Courts, but exemptions are provided for medium and small enterprises.348 

The degree of party participation in BoA proceedings varies and is determined by the 

rules of procedure. The rules of procedure should not be regarded merely as a set of 

technicalities aimed at smooth and efficient proceedings. They may effectively co-shape, 

enable and at the same time constrain the powers of BoAs. For instance, they determine 

whether the BoA should confine itself to examining the pleas set out by the applicant or raise 

certain pleas on its own motion; whether the appellants can demand an oral hearing or the 

submission of additional written observations; how and when can the BoA obtain the 

necessary evidence etc. 

Each BoA applies its own rules of procedure, which in some cases are laid down by an 

implementing regulation, and in others by the BoA’s own decision. The structure of 

proceedings before all the BoAs is relatively similar; the proceedings resemble annulment 

proceedings before the EU Courts and comprise a written and oral part. But the wording and 

formal structure of particular rules of procedure is different. The authors of particular rules of 

procedure also draw from very different sources.349 

 
345 The ABoR decision is notified to the interested party which may later attach it to the action for annulment. C. 

BRESCIA MORRA, R. SMITS, AND A. MAGLIARI, 'The Administrative Board of Review of the European Central Bank: 

Experience after 2 Years', 2017 European Business Organization Law Review 18, 567–589 at 580. 
346 MAGLIARI, supra n. 343 at 113ff. 
347 See further, Section 5.2. 
348 Article 10 of the Commission Regulation 340/2008 on the fees and charges payable to the European Chemicals 

Agency pursuant to Regulation (EC) No 1907/2006 of the European Parliament and of the Council on the 

Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), OJ L 107/6. 
349 For instance, while the ECHA BoA rules of procedure were based on that of the OHIM/EUIPO BoAs, the ESAs 

BoA rules were based on ‘best practice in international dispute resolution generally, particularly international 

arbitration’. W. BLAIR, 'Board of Appeal of the European Supervisory Authorities', 2013 European Business Law 

Review 24(2), 165-171. 
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Reading the scant legislative provisions relating to the BoAs, one gets an impression 

that the EU co-legislators were often undecided as to their administrative or judicial nature. 

The provisions are rarely explicit about their specific competences and tasks.350 The actual 

impact of BoAs depends on the whole on their own understanding of their role and the level 

of effort made by their members and staff. The BoAs enjoy also large leeway in shaping their 

own access and procedural rules. Little is known about their every-day procedural practice 

and the extent to which it complies with the requirements of fair trial. This is why a study of 

relative justice delivered by the BoAs requires empirical observations. 

 

3.1.3. A self-made scientific tribunal 

The ECHA BoA’s characteristics 

The ECHA BoA has been chosen for the first in-depth study for several reasons. First, it is one 

of two BoAs with a permanent structure, the other being the OHIM/EUIPO BoA. The 

remaining BoAs operate on an ad hoc basis due to a relatively low number of appeals being 

lodged with them. The ECHA BoA has been operating for over 10 years and has already issued 

more than 120 substantive decisions. It has hitherto developed its practice of review free from 

interference from the EU judicature as, until recently, none of its decisions had been 

challenged. It has been solving a variety of legal issues by itself relating to its tasks vis-à-vis 

the appellants and its competences vis-à-vis the ECHA and national chemical safety 

authorities. It has also elaborated standardised procedural practices aimed at the efficient use 

of its very scarce resources.  

Second, it deals with cutting-edge scientific appraisals regarding the evaluation of 

chemicals registered at the ECHA, suitability of testing proposals (sometimes involving tests 

on animals), and uncertainty surrounding the level of risk to public health and the 

environment acceptable to the society. Although the more senior BoAs of OHIM/EUIPO have 

more substantial records in quantitative terms, the cases they deal with involve mostly legal 

questions and are not equally complex. It is interesting to explore how the BoA has managed 

to secure its impact on the multi-level decision-making processes at the ECHA, involving EU 

and national authorities, and whether it indeed offers a form of relative justice which is 

cheaper, faster and more thorough than that delivered by the EU Courts. The ECHA BoA must 

deal with appraisals which represent the level of scientific complexity with which the EU 

Courts must deal increasingly often. Hence, in the future the lessons learnt from the ECHA 

 
350 M. CHAMON, 'Des agences decentralisées et le droit procédural de l’UE', 2016 Cahiers de Droit Européen 52(2), 541-574. 
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BoA’s experience could inform a wider debate about the needs and mechanisms of justice at 

the EU level. 

Third, the ECHA BoA is likely to be faced with competing claims from the chemical 

industry, seeking the protection of its economic interests, and the NGOs recognised as ECHA 

accredited stakeholders, seeking the protection of public health, animal welfare and the 

environment. Such major clashes between private and public interests are less likely to reach 

other BoAs. It is interesting to see how the ECHA BoA has coped with these competing 

interests as regards the rules on access to appeal procedures and the right to intervene. 

 

The ECHA BoA’s institutional structure 

The ECHA BoA is composed of three permanent members: the Chairman, a technically 

qualified member and a legally qualified member.351 They each have two alternates who can 

replace them in their absence or in case a permanent member has a conflict of interest with 

regard to a particular case. They are appointed by the ECHA Management Board from a list 

of candidates proposed by the Commission following a call for expressions of interest 

published in the EU Official Journal. The members are appointed on the basis of relevant 

experience and expertise in the field of chemical safety, natural sciences or regulatory and 

judicial procedures.352 The members of the ECHA BoA have hitherto been recruited from a 

variety of backgrounds: legal academia, high-level national administration (ministries, 

independent agencies), private law and chemical consultancy firms, the OHIM/EUIPO and the 

Commission. The Management Board may appoint additional members and their alternates, 

if this is justified by the high number of appeals,353 but the Chairman or one of Chairman’s 

alternates must preside over all appeals to maintain consistency in decision-making.354 Until 

now, only one permanent three-members ECHA BoA had been set up. 

 The ECHA BoA and its Registry are organisationally linked to the ECHA. The BoA 

members, the Registrar and the Registry staff are employed as temporary officials of the 

ECHA. But the REACH stipulates that ‘the members of the Board of Appeal shall be 

independent. In making their decisions they shall not be bound by any instructions.’355 In order 

 
351 Article 89(1) specifies only that the BoA is composed of the Chairman and two other members. Article 1 of the 

Commission Regulation 1238/2007 of 23.10.2007 on laying down rules on the qualification of the members of the 

Board of Appeals of the European Chemical Agency, OJ L 280/10, further specifies that at least one member of the 

Board must be technically qualified and at least one must be legally qualified. 
352 Article 89(3) REACH. 
353 Ibid. 
354 Article 1(2) Commission Regulation 1238/2007. 
355 Article 90(2) REACH. 
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to further secure their independence from the ECHA, the REACH stipulates that the BoA 

members ‘may not perform any other duties in the Agency’.356 They ‘may not be removed… 

from office… during their respective terms, unless there are serious grounds for such removal 

and the Commission, after obtaining the opinion of the Management Board, takes a decision 

to this effect’.357 A dismissed member of the BoA could arguably challenge the Commission’s 

decision before the EU Courts. Moreover, the BoA members ‘may not take part in any appeal 

proceedings if they have any personal interest therein, or if they have previously been 

involved as representatives of one of the parties to the proceedings, or if they participated in 

the decision under appeal.’358 In practice, more safeguards have been put in place, which will 

be discussed in detail in Chapter 5. 

 

The ECHA BoA’s jurisdiction and the REACH processes 

The ECHA BoA’s jurisdiction does not encompass the full range of ECHA decision-making 

processes.359 The ECHA, set up in 2007, is the institutional pillar of the REACH regulation, a 

comprehensive piece of legislation intended to protect public health and the environment from 

various risks and hazards stemming from the production and marketing of chemical 

substances. The REACH requires the producers and marketers of chemical substances to 

obtain and provide the ECHA with scientific data on the substances. The REACH comprises 

several processes: the registration, evaluation, authorisation and restriction of substances. The 

ECHA BoA’s jurisdiction encompasses the first two.360 

Registration is based on the slogan ‘no data, no market’. If a substance is not registered, 

it may not be manufactured in the EU or placed on the EU market. Registration requires that 

a manufacturer or importer gather (for instance by carrying out scientific studies) and analyse 

specifically identified data on the chemical substance produced or imported in quantities 

greater than those set out in the REACH, and subsequently submit the registration dossier at 

the ECHA. The ECHA first performs a completeness check of the registration dossier. It then 

performs a more in-depth compliance check of a limited number of dossiers, and the most 

invasive substance evaluations in accordance with the so-called rolling action plans agreed on 

 
356 Article 90(3) REACH. 
357 Article 90(4) REACH. 
358 Article 90(5) REACH. 
359 The patchwork of legal avenues against the decisions adopted by the ECHA – some decisions can be challenged 

before the BoA, other before the Commission and finally the EU Courts has been subject to criticism, M. BRONCKERS 

AND Y. VAN GERVEN, 'Legal Remedies under the EC’s New Chemicals Legislation REACH: Testing a New Model of 

European Governance', 2009 Common Market Law Review 46, 1823-1871 at 1862-1865. 
360 L. BERGKAMP, The European Union Reach Regulation for Chemicals: Law and Practice (OUP, 2013) at 5. 
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by the Commission, ECHA and Member State competent authorities.361 The BoA reviews 

decisions of the ECHA taken within the processes of registration and evaluation. The REACH 

also imposes data-sharing and cost-sharing obligations on the manufacturers and importers 

of the same substance in accordance with the slogan ‘one substance, one registration’. These 

obligations may be enforced by the ECHA and the BoA.362 

The main decision-making body of the ECHA which deals with completeness checks, 

compliance checks and substance evaluations is the Member States Committee. It is composed 

of one representative of each Member State, and has authority to review draft decisions 

proposed by the ECHA relating, among other issues, to compliance checks and substance 

evaluations. It adopts unanimous opinions on the basis of which the ECHA can make decisions. 

If the Member States Committee is unable to adopt a unanimous opinion, the CHA cannot 

make a decision and the matter is referred to the Commission. The Member State 

representatives in the Committee tend to be officials of national ministries or agencies in the 

environmental sector.363 

The REACH provides, moreover, for the much more discretionary processes of 

authorisation and restriction of dangerous substances. The decision-making body responsible 

for these processes, however, is the Commission and not the ECHA. This is why these 

processes are not amenable to administrative review by the ECHA BoA.364 

From 2013, the ECHA is also an institutional pillar of the Biocidal Products 

Regulation.365 It introduces the possibility to have certain biocidal products authorised at the 

EU level, which allows companies to place their biocidal products on the market throughout 

the EU without needing to obtain specific national authorisations. The ECHA BoA’s 

jurisdiction also encompasses several processes under the Biocidal Products Regulation: 

applications for approval and renewal of approval of an active substance, applications for 

Union authorisation and renewal of authorisation of a biocidal product, assessment of the 

technical equivalence of active substances, and data-sharing disputes. 

The ECHA BoA’s jurisdiction encompasses, in brief, ECHA decisions which directly 

affect the rights and obligations of private chemical operators.366 But unlike the EU judicature, 

 
361 Ibid. 
362 Ibid. at 6. 
363 Ibid. at 29. 
364 Ibid. at 7. 
365 Regulation 528/2012 of the Parliament and of the Council of 22.5.2012 concerning the making available on the 

market and use of biocidal products, OJ L 167/1. 
366 Article 91 REACH. M. CHAMON, 'Eu Risk Regulators and Eu Procedural Law', 2014 European Journal of Risk 

Regulation 3, 324-337. 
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the ECHA BoA has no jurisdiction to hear ‘appeals for failure to act’,367 ‘appeals for damages’ 

and ‘objections of illegality’ against the REACH itself or implementing acts of general 

application.368 Nor can the BoA review ECHA’s preparatory measures leading to the adoption 

of final measures by the Commission regarding for instance the authorisation and restriction 

of dangerous substances. On the contrary, appeals before the ECHA BoA have an automatic 

suspensive effect, unlike actions for annulment before the EU Courts.369 Once the appeal is 

filed, the ECHA’s Executive Director may moreover rectify the ECHA’s decision (an additional 

layer of self-review).370 If the Executive Director does not rectify the decision and the appeal is 

admissible, the ECHA examines its merits within a trial-type adjudicatory procedure. It may 

ultimately confirm the decision, annul it and remit the case for reconsideration by the ECHA, 

or change its content by itself.371 

 

3.2. ‘Parliamentary’ review and ombuds-review 

3.2.1. The Parliament Petitions Committee 

The Parliament has been stressing the importance of receiving petitions from citizens since the 

beginning of the Communities. The petitions to the Parliament have been formally recognised 

as a right related to EU citizenship in the Treaty of Maastricht (Article 20(2)(d) TFEU). It is 

currently recognised by the Charter of Fundamental Rights (Article 44). The said provisions 

do not circumscribe the subject matter of petitions. Petitions must clearly relate to fields in 

which the EU has a competence. In practice, the majority of petitions relate to instances of 

incorrect implementation of EU law at the national level. Only a small portion relate to the 

lawfulness of EU law, rule and decision making,372 which leaves the petition procedure largely 

outside the scope of this research. 

Review by parliamentary committees could in theory perform functions traditionally 

assigned to judicial review. For instance, Zurn argued that special parliamentary committees, 

enjoying a degree of independence from the parliamentary majorities, should relieve 

constitutional courts from settling the vast majority of the most controversial political issues.373 

 
367 ECHA BoA, Case A-019-2015, Lysoform et al., para. 35. 
368 ECHA BoA, Case A-015-2015, Evonik Degussa et al., paras. 69-71. 
369 Article 91(2) REACH. 
370 Article 93(1) REACH. 
371 Article 93(3) REACH. 
372 PARLIAMENT, ‘Achievements of the Committee on Petitions during the 2014-2019 Parliamentary Term and 

Challenges for the Future’, Study requested by the PETI Committee, July 2019. 
373 ZURN, Deliberative democracy… supra n. 156. 
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Bestowed with a degree of independence and capable of exerting genuine impact by 

formulating proposals for legislative amendments, they should address fundamental rights 

issues and the like, signalled by citizens and private parties. They could thus deliver relative 

justice that is usually expected from constitutional courts, without risking over-

constitutionalisation or judicial overreach. 

Besides dealing mostly with the national implementation of EU law, the Parliament 

Petitions Committee does not enjoy a special independent status within the Parliament, nor 

have the right to initiate legislative proceedings.374 On some occasions, it has made inputs into 

legislative proceedings but it is difficult to link these inputs to specific petitions.375 Moreover, 

the procedural guidelines of the Petitions Committee do not provide for procedural rights 

enabling the petitioner’s active participation in the Committee’s deliberations,376 whereas the 

active participation of the affected party is normally an important aspect of relative justice. 

Although in the future the Petitions Committee has the potential to play a more 

significant role in delivering relative justice by reviewing, in particular, EU law-making acts, 

more arguments speak in favour of dedicating the second in-depth study to the Ombudsman. 

 

3.2.2. The many-faced Ombudsman 

The Ombudsman’s mandate 

Ombudsman is a fundamentally contested idea, just like the rule of law itself. While there is a 

wide consensus that it positively contributes to the legitimacy of the governance structure – 

more specifically its efficiency, lawfulness or transparency – the Member States give effect to 

very different ideas as to the specific competences, tasks and modus operandi of their 

ombudsmen. The majority of ombudsmen deal with the lawfulness and efficiency of 

administrative processes. But in some countries their jurisdictional remit is much broader, 

encompassing the compliance of judicial decisions with the constitution or human rights. 

Some ombudsmen may even control the substance of parliamentary legislation and executive 

rule-making acts by challenging it in concrete cases or in the abstract before constitutional 

courts.377 

 
374 Nor can the plenum of the Parliament. 
375 PARLIAMENT, supra n. 372, passim. 
376 COMMITTEE OF PETITIONS, ‘Guidelines’, December 2015 – Update January 2018, para. 12. 
377 G. KUCSKO-STADLMAYER, European Ombudsman-Institutions: A Comparative Legal Analysis Regarding the Multifaceted 

Realisation of an Idea (Springer, 2008) at 51 and 61-64. 
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The first European Ombudsman was elected in 1995 but the establishment of this office 

had been discussed for twenty years.378 The original Spanish proposal envisaged an 

ombudsman equipped with powers to scrutinise the implementation of EU law at both EU 

and domestic level.379 Ultimately, the Ombudsman obtained a much narrower jurisdictional 

remit limited to the administration at the EU level modelled upon the remit of the Danish 

Ombudsman – an independent authority appointed and accountable to the parliament whose 

primary objective is the control of public administration.380 

The Ombudsman was intended to remedy the Union’s democratic deficit by bringing 

it closer to its citizens and to better control the EU executive,381 give each citizen ‘the 

psychological reassurance… regarding his right in the apparatus of the Community 

bureaucracy’,382 and ‘give the European administration a more human face’.383 The 

Ombudsman was supposed to form part of ‘a more comprehensive system of protection of 

[citizens’] rights outside the courts’,384 while adopting a more flexible problem-solving 

approach and providing individual redress to complainants.  

A cursory analysis of the Ombudsman’s docket has quickly revealed that in recent 

years, she has been dealing with a variety of EU legal acts and aspects of decision-making 

processes. It has turned out that the Ombudsman’s jurisdiction – set out by the concept of 

‘instances of maladministration in the activities of Union institutions, bodies, offices or 

agencies’385 – may in practice overlap with that of the EU Courts. An act or process subject to 

ombuds-review might, at some point, also be subject to judicial review by means of an action 

for annulment. 

 

 
378 J.-P. JARRY, The European Parliament and the Establishment of a European Ombudsman: Twenty Years of Debate (1974-

1995) (European Parliamentary Research Service, 2015). 
379 C. MOREIRO GONZALEZ, ‘The Spanish Proposal to the Intergovernmental Conference on Political Union’, in 

European Ombudsman (ed.), The European Ombudsman, Origins, Establishment, Evolution (Office for Official 

Publications of the European Communities, 2005), 27–37. 
380 C. NASSIS, Good Administration in the European Union (Esperia Publications, 2009) at 20-27. 
381 Ibid. at 484. 
382 Debates of the European Parliament, No 249, sitting of 10/12/1979, p. 23. 
383 OMBUDSMAN, ‘Annual Report 1995’. See a historical analysis, N. VOGIATZIS, 'One Ombudsman (EU) or Many 

(UK)? Interpreting the Singularity of Actors in the EU', 2013 European Public Law 19(4), 739-758. 
384 PARLIAMENT COMMITTEE ON INSTITUTIONAL AFFAIRS, ‘Report on the regulations and conditions governing the 

performance of the European Ombudsman's duties (Rosy Bindi)’, at 12. 
385 Article 228(1) TFEU. 
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The Ombudsman’s relative justice 

At the same time, the Ombudsman displays many institutional and procedural features – 

relating to the triad: impact, accessibility and participation – capable of generating legitimacy 

assets that could be invoked to support the authority of EU legal acts. 

The impact of the Ombudsman on the EU authorities is secured, first and foremost, by 

the safeguards of her independence, which seem comparable to those of EU judges. Even 

though the Ombudsman is elected by the Parliament, she acts independently from it, as 

confirmed by empirical research.386 In fact, she is legally obliged to act with complete 

independence and is forbidden from seeking or taking instructions from any government, 

institution, body, office or entity. She must refrain from exercising any other professional 

activity, gainful or not, just like the EU judges.387 She can be dismissed only by the CJ, upon 

the Parliament’s request, in case she no longer fulfils the conditions required for the 

performance of her duties or is guilty of serious misconduct.388 She is also accountable to the 

EU Courts within the action for damages.389  

The Ombudsman, however, may be re-elected following the expiry of her term of 

office. A desire to be re-elected may theoretically encourage her not to take action against the 

Parliament’s political preferences. On a few occasions, notably, complainants did allege that 

the Ombudsman is not sufficiently independent from the Parliament.390 But the possibility of 

reappointment raises the same doubts with regard to the EU judges. What definitely enhances 

the Ombudsman’s independence is a separate budget and organisational structure.391 

Even though the Ombudsman is not equipped with powers to issue binding decisions, 

the practical impact of her proposals and recommendations seems considerable given the high 

rate of compliance she regularly reports. The reported rate of compliance oscillates between 

80 and 90%.392 The complainants therefore have reason to expect that their cases will be 

genuinely reconsidered by the EU authority as a result of the Ombudsman’s intervention. 

Having identified a potential instance of maladministration, the Ombudsman may use 

a variety of instruments to persuade the institution to solve the case: informal proposals, 

formal proposals for friendly solutions, draft recommendations, public decisions closing the 

 
386 CH. NEUHOLD AND A. NĂSTASE, 'Transparency Watchdog: Guarding the Law and Independent from Politics? The 

Relationship between the European Ombudsman and the European Parliament', 2017 Politics and Governance 5(3), 40-50. 
387 Article 228(3) TFEU; Article 9 of the Ombudsman’s Statute. 
388 Article 228(2) TFEU. 
389 GC, Case T-217/11, Staelen v Ombudsman, CJ, Case C -337/15 P, Ombudsman v Staelen. 
390 For instance, EO, Case 900/2010/(MF)RT against the Parliament, paras. 49 and 54. 
391 A. TSADIRAS, 'Of Celestial Motions and Gravitational Attractions: The Institutional Symbiosis between the 

European Ombudsman and the European Parliament', 2009 Yearbook of European Law 28(1), 435–457 at 443. 
392 See further, Section 6.1.4. 
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inquiries containing so-called ‘findings of maladministration’ (formerly, ‘critical remarks) and 

more systemic ‘suggestions for improvement’ (formerly, ‘further remarks’), annual reports 

and – as the ultima ratio – special reports to the Parliament. She may also exert soft pressure by 

publishing online letters opening the inquiries or responses received from the authorities 

concerned or by using social media.393 

The Treaty rules laying down the Ombudsman’s tasks and rules of inquiries, as well as 

the Ombudsman’s Statute adopted by the Parliament,394 leave the Ombudsman a large leeway 

in defining the general goals of her inquiries. Hoffmann observed that the three individuals 

that have hitherto held the role of the Ombudsman have interpreted their mandates quite 

differently. The approach taken by the Ombudsman may turn out to be decisive, in particular, 

for the rate of compliance and the character of the Ombudsman’s contribution to the EU 

governance structure.395 

The first two Ombudsmen – Söderman (the former Finnish ombudsman) and 

Diamandouros (the former Greek ombudsman) – in principle employed in their dealings with 

EU authorities a conciliatory and non-confrontational ethos oriented towards finding ‘win-

win’ solutions, although they occasionally adopted a more serious tone.396 The inquiries were 

conceptualised as ‘flexible, good-faith efforts to achieve equitable solutions… rather than as 

rigid disciplinary procedures whose objective is the attribution of blame’.397 Söderman and 

Diamandouros arguably saw the Ombudsman as first and foremost a dispute-settlement 

body. By carefully selecting cases raising public interest concerns, however, they were able to 

tackle systemic issues.398 

Söderman was even accused of adopting a too legalistic approach399 and of replicating 

the grounds and technique of judicial review.400 It should be noted, however, that it was 

 
393 N. VOGIATZIS, 'Communicating the European Ombudsman's Mandate: An Overview of the Annual Reports', 2014 
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394 Decision of the European Parliament of 9.3.1994 on the regulations and general conditions governing the 
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Accountability in the EU: The Role of the European Ombudsman (Edward Elgar, 2017) at 3. 
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398 MAGNETTE, supra n. 396. 
399 See, R. RAWLINGS, 'Engaged Elites: Citizen Action and Institutional Attitudes in Commission Enforcement ', 2000 

European Law Journal 6(1), 4-28. See also the response by the Ombudsman’s legal officer, P. G. BONNOR, 'Institutional 

Attitudes in Context: A Comment on Rawlings' 'Engaged Elites' - Citizen Action and Institutional Attitudes in 

Commission Enforcement', 2001 European Law Journal 7(1), 114-119.  
400 K. D. MAGLIVERAS, 'Best Intentions but Empty Words: The European Ombudsman', 1995 European Law Review 

20(4), 401-408, A. TOMKINS, 'Transparency and the Emergence of a European Administrative Law', 1999-2000 
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Söderman who successfully lobbied for the inclusion of the right to good administration in the 

EU Charter of Fundamental Rights and recognition of the European Code of Good 

Administrative Practice. He also launched a network of European ombudsmen. 

Diamandouros in turn emphasised that the standards of good administration may be 

normatively more demanding that the standards of legality as enforced by the EU Courts.401 

O’Reilly emphasises that the Ombudsman needs to more directly tackle systemic 

issues. She held that ‘a narrow description of this institution as a complaint handling body 

fails . . . to give adequate expression to its deeper role as an embedder of democracy, as a driver 

of change in a culture that still lacks the requisite levels of accountability and transparency 

appropriate to institutions crafted from the finest European ideals’.402 She therefore more often 

uses her competence to open own-initiative inquiries and tackles high-level political issues. 

Her approach has raised some controversies regarding the effect of the new approach on the 

rate of compliance and overall impact of the Ombudsman.403 

The ombuds-review is characterised by a very broad accessibility. As the Treaty authors 

have not assigned any ‘hard’ powers to the Ombudsman, they had no reason to introduce 

formal locus standi criteria.404 Formally, the only condition is EU citizenship, a residence or 

registered office in the EU. However, the Ombudsman may depart from its strict enforcement 

by invoking her competence to make ex officio inquiries. Söderman confirmed at an early stage 

that complaints lodged in the public interest are admissible.405 The deadline for lodging a 

complaint is also quite long and flexible. The complaint may be lodged within ‘two years of 

the date on which the facts on which it is based came to the attention of the person lodging the 

complaint’.406 

The degree of complainant participation in the Ombudsman inquiries is generally 

defined in the Ombudsman’s Statute as well as in the Implementing Provisions adopted by 

 
Yearbook of European Law 19, 217-256, P. LEINO, 'The Wind Is in the North: The First European Ombudsman (1995-

2003)', 2005 European Public Law 10(2), 333-365. 
401 HOFMANN, supra n. 395 at 4. 
402 Speech by Ombudsman Emily O’Reilly at the Conference at the occasion of the 20 years of the European 

Ombudsman, 22 June 2015, Brussels. See also the assessment in R. MASTROIANNI, 'New Perspectives for the 

European Ombudsman Opened by the Lisbon Treaty', in H.C.H. Hofmann and J. Ziller (eds.), ibid. 
403 T. STEIN, ‘«A Supervisory Agency of Its Own Making»?’, Verfassungsblog, 1.9.2019, <https://verfassungsblog.de/a-

supervisory-agency-of-its-own-making/>. 
404 I. HARDEN, 'What Future for the Centralised Enforcement of Community Law? ', 2002 Current Legal Problems 55. 

See also, AG Trstenjak, Case C-331/05 P, Hilfsfonds, para 59, EO, Case 1017/2010/MMN, para. 11. 
405 There are however some formal criteria. The object of the complaint must be identifiable, the alleged facts cannot 

be subject to legal proceedings or be already decided by the Court. The complainant must also exhaust prior 

administrative remedies. However, even if a particular complainant cannot meet the requirements of the TFEU, the 

Ombudsman may, in her discretion, undertake an own-initiative inquiry pursuant to Article 228(1) TFEU. 
406 Article 2(4) of the Statute. 

https://verfassungsblog.de/a-supervisory-agency-of-its-own-making/
https://verfassungsblog.de/a-supervisory-agency-of-its-own-making/
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the Ombudsman herself.407 The current Implementing Provisions, adopted in 2016 are 

intended to ‘allow (…) to handle cases in a more efficient way and (…) to speed things up’, 

against the backdrop of ‘increasingly limited resources’.408 They leave individual case handlers 

a large amount of leeway in determining the degree of the complainant’s engagement. The 

case handlers also have wide discretion in choosing measures which are necessary in an 

individual case. In this way, the Ombudsman may decide on which cases to concentrate her 

scarce resources. Little is known about today’s procedural practice of the Ombudsman.409 

Therefore, a study of relative justice delivered by the Ombudsman requires empirical 

observations. 

 

3.3. Methods and sources 

3.3.1. Verifying doctrinal concepts and distinctions 

Judicial and non-judicial review is surrounded by numerous conceptual distinctions and 

doctrinal suppositions drawn from comparative analyses and domestic legal systems. For 

instance, administrative review is supposed to be more thorough, cheaper and faster than 

judicial review but, at the same time, biased in favour of the implementation of the public 

interest pursued by the applicable legislation. Judicial review, on the contrary, is supposed to 

be more deferential to complex appraisals made by the administration, it may perhaps last 

longer, but it is also supposed to be biased in favour of the protection of individual rights. This 

is, in brief, the distinction between the concepts of ‘implementation’ and ‘adjudication’, drawn 

from common law systems, and employed to explain the nature of administrative and judicial 

review.410 

Somewhat related concepts in EU law are the previously discussed ‘continuity in terms 

of functions’ and ‘effective judicial protection’. A BoA is supposed to discharge the same tasks 

as the agency. However, it does provide a form of legal protection that is imperfect. The 

litigants cannot rely on a right to a fair trial before a BoA, as such a right can be realised only 

by the EU Courts. All the decisions of BoAs should therefore be challengeable before the EU 

Courts to secure effective judicial protection. 

 
407 Decision of the EO of 2016 adopting Implementing Provisions, OJ C 321/1 (in force from 1.9.2016). 
408 EO, ‘Putting it Right?’ (December 2018) at 14-15. 
409 Two scholarly analysis of proceedings before the Ombudsman come from 1994 and 2000, focus rather on the 

legal frameworks and may be outdated. See, S. CADEDDU, 'The Proceedings of the European Ombudsman', 2004 

Law and Contemporary Problems), 161-181, I. HARDEN, 'When Europeans Complain – the Work of the European 

Ombudsman', 2000 Cambridge Yearbook of European Legal Studies 3, 199-237. 
410 CHIRULLI AND LUCIA, supra n. 12. 
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There are also supposed to be fundamental differences between judicial and ombuds-

review. Even though the Ombudsman is as independent as the EU judges, she is not bestowed 

with binding powers. She cannot therefore offer an ‘effective remedy’.411 Moreover, the 

standards of good administration enforced by the Ombudsman differ from the standards of 

legality enforced by the EU Courts. Good administration goes beyond legality, but at the same 

time, is more procedural in nature. The Ombudsman, for instance, is likely not to be effective 

in scrutinising complex appraisals increasingly underpinning EU legal acts. 

 This research puts aside such conceptual distinctions and doctrinal suppositions. 

Adopting the analytical framework of relative justice, it delves into the practical functioning 

of judicial and non-judicial mechanisms. It aims to explore the extent to which their 

institutional and procedural features are capable of enhancing the factual and legal correctness 

of impugned legal acts and the level of public deliberation on matters settled therein.  

It will demonstrate that BoAs may function in a manner much more similar to the GC 

than commonly acknowledged, delivering a similar kind of relative justice. Why should the 

BoAs not be included in the debate about the EU judicial architecture? Could they take over 

some of the functions of the GC? This research will also demonstrate that the ombuds-review 

of legal acts and processes may in practice fulfil the functions usually associated with judicial 

review. This is why the Ombudsman should be taken more seriously by prospective 

complainants, in particular NGOs, which are traditionally barred from access to EU judicial 

review. 

 The thesis has explored the review mechanisms before the EU Courts, the ECHA BoA 

and the Ombudsman according to three variables: impact, accessibility and participation. It has 

employed a combination of methods – legal, quantitative and qualitative analysis – in order to 

obtain a detailed and complete picture of the mechanisms’ functioning. It has confronted the 

legal framework and doctrinal conceptions pertaining to the mechanisms with quantitative 

and qualitative data regarding their practical functioning. It has mapped out practical 

problems encountered by the review authorities and critically assessed their role in the EU 

system of justice. In brief, this research has mapped the ground of judicial and non-judicial 

review at the EU level. 

 

 

 

 

 
411 For instance, AG Geelhoed, Case 234/02 P, Ombudsman v Frank Lamberts, paras. 54ff. 
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Impact 

• Legal analysis of the jurisdiction, technique of review and specific competences 

• Quantitative analysis of the results of review proceedings/inquiries 2014-2016 (3 full years), i.e. 

the rate of success 

o In case of the Ombudsman, also the rate of compliance 

Accessibility 

• Legal analysis of locus standi criteria and their interpretation as well as the right to intervene in 

pending proceedings 

• Quantitative analysis of the categories of applicants as well as the impugned legal acts and 

processes 

Participation 

• Legal analysis of the rules of procedure, in particular the procedural tools enabling the 

participation of the parties in the review proceedings/inquiries 

• Qualitative analysis of internal procedural guidelines, other administrative documents relating 

to procedural matters obtained via requests for public access to documents as well as semi-

structured interviews with the officials of the review authorities 

• Analysis of available procedural statistics 

• Personal observation of procedural practice at the EU Courts and analysis of audio recordings 

of oral hearings at the ECHA BoA 

 

 Analysis of respective legal frameworks – i.e. their legal interpretation with reference 

to the case law and scholarship – has been the backbone of this research. It has helped to 

reconstruct how the respective bodies interpret their jurisdiction, competences, access and 

procedural rules. It has also helped reveal some aspects of their functioning, such as their 

techniques of review. In this respect, Chapter 5 relating to the EU Courts supplements the 

analysis of case law and scholarly debate regarding the intensity of judicial review, carried out 

in Chapter 2, by further analysing a sample case which arguably demonstrates the limits of 

judicial review techniques. Chapter 6 analyses recent decisions of the BoA and Chapter 7 

analyses recent decisions of the Ombudsman underpinned by complex technical or scientific 

appraisals. Both chapters compare the intensity and techniques of administrative and ombuds-

review with those of judicial review. These issues were also discussed with the respondents 

(see below) to make sure that the most important case law was covered.  Moreover, the legal 

analysis was carried out with a critical eye, focusing on the singular stages of reasoning 

reported by the review authorities rather than on their rhetoric or doctrinal concepts.412 

 

3.3.2. Databases: Winners and losers in Luxembourg, Helsinki and Strasbourg 

The quantitative analysis addresses two main questions. First, what are the results of 

proceedings before the respective mechanisms, or in other words, what is the rate of successful 

 
412 For instance, in its rhetoric the ECHA BoA stresses that it may sanction simple ‘errors of assessments’ while the 

EU Courts sanction only ‘manifest errors of assessments’. This rhetorical difference may not translate into a practical 

one. Sections 5.1.3. and 5.1.4. 
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actions, appeals and complaints? Does the rate of success depend on the type of applicant or 

the subject matter of the case? Although the rate of success cannot be deemed a decisive factor 

in assessing the impact of a review mechanism, it can provide valuable insights. Given that 

judicial, administrative and ombuds-review are not mechanical processes, and they do involve 

value judgments, the rate of success tells us something about the gap between the primary 

law, rule and decision-makers and review authorities, as well as about the intensity of 

review.413 If the rate of success before a review mechanism is significant, prospective applicants 

have reasons to trust that the mechanism offers a genuine reconsideration of impugned acts 

and processes. 

Second, how do the access rules of respective mechanisms work in practice? Who are 

the litigants before the EU Courts, the ECHA BoA and the Ombudsman? What kind of acts 

and processes do they challenge before each review authority? What percentage of cases fails 

on admissibility and what percentage on merits? The quantitative analysis helps explore the 

accessibility of each review mechanism better than merely referring to the case-law 

interpretation of respective admissibility criteria. It also helps realise that a predominance of a 

specific category of applicants before the respective bodies, for instance individual economic 

operators before the EU Courts or NGOs before the Ombudsman, shapes the perspective that 

the review authorities adopt on the impugned acts and processes. While the EU Courts may 

focus predominantly on private economic interests, for instance, the Ombudsman may also 

inquire into the types of public interests pursued by EU authorities.  

The quantitative analysis covered the actions for judicial review of EU legal acts by 

private applicants (Article 263(4) TFEU actions for annulment including Article 277 TFEU 

objections of illegality, as well as Article 267 TFEU validity references),414 the appeals to the 

ECHA BoA and the complaints to the Ombudsman in which proceedings were completed in 

the period 1 January 2014 – 31 December 2016 (3 full years).415 The analysis has been modelled 

on an earlier study by Tridimas and Gari (which covers the period 2001-2005).416 The present 

analysis has been narrower than the one by Tridimas and Gari (as it includes only private 

actions) but more in-depth (more variables, in particular: the types of applicants and 

interveners, the specific types of contested acts). Just like the study of Tridimas and Gari, for 

 
413 TRIDIMAS AND GARI, supra n. 126 at 134-135. 
414 By contrast, the study does not examine as a separate category indirect challenges via the plea of illegality under 

Article 277 TFEU. 
415 In other words, the date of the decision closing the proceedings was decisive. In the case of the EU Courts, the 

decision closing the proceedings was the final judgment of the CG (where no appeal had been lodged within the 

deadline) or the final judgment of the CJ (where appeal had been lodged) or the second judgment of the GC (where 

the case had been referred back by the CJ to the GC for reconsideration) etc.  
416 TRIDIMAS AND GARI, supra n. 126. 
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practical reasons the present study excludes the trademark disputes, i.e. specialised actions 

against the decisions of OHIM/EUIPO which, from a formal point of view moreover, are not 

actions for annulment but a separate kind of actions under Article 262 TFEU). The analysis 

relies on an original data set417 covering the following variables (see Annex 1): 

• the parties involved in the dispute: the categories of litigants (a company, an NGO, a 

natural person etc.), the categories of defendants (the Commission, the Council, an 

agency etc.), the categories of interveners (a company, an NGO, a Member State) on the 

side of the applicant or the defendant;418 

• the impugned legal acts or processes: the category of the legal act (individual decision, 

general regulation etc.) challenged before the EU Courts or the ECHA BoA, or the 

nature of the decision-making process the particular stage or outcome of which was 

challenged before the Ombudsman (individual decision-making, general rule-making, 

recurrent decision-making practice); also the policy field (competition law, risk 

regulation, public procurement, access to documents etc.); 

• the outcome of review: inadmissibility, annulment (or an Ombudsman’s finding of 

maladministration), substitution (in case of the ECHA BoA), dismissal of the 

action/appeal/complaint on the merits (i.e. no maladministration or ‘no grounds for 

further inquiry’ in case of the Ombudsman); 

• in case of the Ombudsman, also the rate of compliance with Ombudsman’s proposals 

and recommendations.419 

In case of the EU Courts and the ECHA BoA, data were simply collated from the 

decisions published on these authorities’ websites. In case of the Ombudsman,420 a certain 

 
417 Technically, three data sets have been made with the same categories of variables: one relating to the EU Courts 

(in Microsoft Access), one relating to the Ombudsman (in Microsoft Excel) and one relating to the ECHA BoA (in 

Microsoft Excel). 
418 It is not uncommon that an action before the EU Courts or an appeal before the ECHA BoA is lodged by more 

than one applicant/appellant/complainant or that cases contesting the legality of the same act are joined. (In the 

Ombudsman’s practice, on the contrary, one complaint gives rise to one case; cases are not joined.) As a result, in 

one case may involve multiple applicants belonging to different categories (e.g. an individual economic operator 

and a business association). The studies of litigant profiles in Chapters 4-5 relate to ‘case-counts’, i.e. they analyse 

how many or what percentage of cases was brought by a given category of the applicant; one case may therefore 

belong to two categories. (For instance, in a given year 50% cases were brought by economic operators, and 60% by 

NGOs, which means that 10% cases were brought by economic operators and NGOs together). ‘Case-counts’ are 

more relevant as ‘complainant-counts’ may be more easily swollen by a small number of single cases involving a 

large number of parties, which may reflect a particular problem with the contested legal act rather than long-term 

tendency to litigate, CH. HARDING, 'Who Goes to Court in Europe? An Analysis of Litigation against the European 

Community', 1992 European Law Review 17, 128 at 110-111. 
419 See the methodological details in Section 6.1.4. 
420 The Ombudsman does not publish all of its decisions online. Therefore, the unpublished decisions from the 

period 2014-2016 were requested and received within the regime of public access to documents in several batches 

between July-September 2018, on file with the author. 
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degree of assessment was necessary. The dataset relating to the Ombudsman includes only 

cases that concerned acts or processes (sometimes particular stages of processes) before EU 

authorities through which the latter aimed to influence the rights and obligations of private 

parties (i.e. matters that could be brought before the EU Courts by an appropriate applicant 

after the completion of the decision-making process). First, such cases were selected from all 

cases completed between 2014-2016.421 Second, the cases were classified as concerning 

individual decision-making, general rule-making or recurrent decision-making practices 

based on analysis of the content of the Ombudsman’s decision. Unlike the EU Courts or the 

ECHA BoA, the Ombudsman does not always explicitly state the formal subject matter of the 

case (for instance, an action for annulment against Regulation X, an appeal against Decision Y 

containing two procedural and three substantive pleas in law…). Rather, the Ombudsman 

briefly describes the allegations made by the complainant in a way that the identification of 

the concerned type of legal act or decision-making processes requires a degree of assessment. 

The identification of the complainant posed, at time, also a challenge due to incomplete or 

vague descriptions or anonymisation. In some cases, the identification of the category of 

complainant was not possible. 

 

3.3.3. Access to internal documents: Looking behind the scenes 

The qualitative analysis has covered diverse internal and administrative documents which 

describe the course of proceedings before the review authorities – in particular the 

participation of the parties – in more detail than their rules of procedure and particular 

decisions. The review authorities interpret and concretise the applicable procedural rules in 

their decisions by means of various formulas. But they usually leave themselves considerable 

leeway to adjust the course of particular proceedings to the needs of particular cases. Analysis 

of participation before the review authorities therefore requires additional sources of data. 

 Some useful documents have been publicly available: annual reports, practice 

directions to the litigants, justifications of legislative and regulatory proposals for procedural 

reforms. These documents clarify the rationale of specific participation-oriented procedural 

tools (e.g. additional written submissions, oral hearings), circumstances in which these tools 

are used, and they even disclose statistical data. They also unveil practical arrangements of 

review proceedings and, often, concretise the procedural rights of the parties in a highly 

 
421 Consequently, the majority of Ombudsman decisions was not included in the dataset, i.e. the part relating to 

contractual disputes, EU staff disputes, staff recruitment disputes, disputes concerning the concerned body’s failure 

to act or respond to correspondence, dispute concerning the misbehaviour of individual officials or regarding 

technical arrangements etc. 
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creative manner. They reveal much information about the nature of review processes, as well 

as implied conceptions of their role and legitimacy. 

Other documents have been obtained thanks to the EU regulation on public access to 

EU documents422 (see Annex 2 for the list of obtained and analysed documents): the travaux 

préparatoires of legislative provisions relating to procedural matters and rules of procedure; 

internal procedural guidelines; handbooks and memoranda which guide the application of 

procedural law by the members and staff of respective bodies; administrative documents 

relating to institutional matters such as available resources, which may for instance reveal why 

time, effort and cost-intensive procedural tools are used sparingly etc. 

The documents have been obtained from the EU Courts, ECHA BoA, the Ombudsman 

and the Commission. A few documents have also been requested from the Council. The ECHA 

BoA and the Ombudsman have demonstrated remarkable transparency and a cooperative 

attitude. The ECHA BoA agreed to even disclose the audio recordings of a few oral hearings. 

It refused to disclose only three documents (audit recommendations) due to ongoing decision-

making processes, which did not impede the research in a meaningful way. The Ombudsman 

disclosed all the requested documents, including case files and procedural statistics. 

The Commission withheld some important parts of documents concerning legal advice 

on the structure and competences of the ECHA BoA. It argued that their disclosure could 

impede future decision-making processes or ongoing litigation before the EU Courts relating 

to the ECHA BoA.423 This refusal, on rather nebulous grounds, is unfortunate. The undisclosed 

parts could provide further information concerning the Commission’s vision of administrative 

review by the BoAs, presented within the legislative works on the REACH. 

The EU Courts disclosed the majority of requested documents but overall proved the 

least transparent. They refused access to some internal procedural guidelines on the 

contestable grounds that these guidelines constituted ‘judicial documents’.424 Following a 

confirmatory request, in which an expansive interpretation of ‘judicial documents’ had been 

contested, the President of the GC decided to grant access to some of the requested documents 

highlighting, however, that access is granted exceptionally outside the regime of Regulation 

1049/2001. The CJ divulged its internal procedural guidelines with the same caveat. 

 
422 Regulation 1049/2001 of the Parliament and of the Council of 30.5.2001 regarding public access to European 

Parliament, Council and Commission documents, OJ L 154/43. 
423 See, Section 5.1.4. 
424 Article 1(1) of Decisions of CJEU of 11.10.2016 concerning public access to documents held by the CJEU in the 

exercise of its administrative functions, OJ C 445/3. The EU Courts favour an expansive interpretation of this 

provision. It follows from AG Bobek, Case C-213/15 P, Commission v Breyer that ‘judicial documents’ are only those 

that relate to specific cases, i.e. preliminary reports, draft judgments and exchanges, written submissions from the 

parties. Internal procedural guidelines should not be considered as not subject to transparency requirements. 
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3.3.4. Interviews and observations:  

Show me your procedure and I will tell you who you are 

Further information on the procedural practice of review authorities has been obtained from 

20 semi-structured interviews with the EU judges and référendaires (12), the ECHA BoA 

functionaries (3), Ombudsman’s case handlers and legal officers (6) (see Annex 3 for the 

anonymised list of respondents). 

 The respondents were chosen for their insight into the application of respective 

authorities’ procedural rules.425 In order to avoid bias, the respondents were not informed 

about specific working hypotheses of this research but only that the research relates to the 

procedural practice of respective authorities. In order to gain as much information as possible, 

all the respondents were offered anonymity. Some of them did not require anonymity, while 

others – on the contrary – explicitly asked for complete anonymity highlighting that, in this 

case, they would be willing to provide information which was not in line with the official 

rhetoric of the authorities they were working for, such as those relating to the controversial 

enlargement of the GC, controversial procedural reforms introduced by O’Reilly or a bumpy 

relationship between the ECHA BoA and the ECHA Executive Director.  

The respondents were selected by studying the information available on the websites 

of respective authorities and by contacting colleagues and acquaintances at EU authorities. 

Second, the snowballing technique was used. ‘Snowballing means that the researcher begins 

with an individual or a group of individuals who are already known to her and asks them to 

name someone else whom they think would be a good interviewee for the purposes of the 

study, and in that way gradually builds up a larger sample of participants. Snowballing serves 

also to ensure the representativeness of interview sampling. The repetitious mentioning of 

certain experts strongly indicates that the researcher has managed to find the representative 

sample for the purposes of the research project’.426 Emails were sent to prospective respondents 

with an indicative list of questions. More questions were tackled during the interview, 

however, depending on what the respondent found to be an important issue. 

In order to get a balanced view, the sample included high, medium and low-level 

functionaries: judges of the GC and CJ with different levels of seniority, senior and junior 

référendaires; heads of units of the Ombudsman’s Office and more junior case handlers or 

 
425 With regard to my approach to interviews, I drew inspiration from M. BUSUIOC, European Agencies: Law and 

Practices of Accountability (OUP, 2013) at 67-74. In some instances, former officials or officials who moved between 

different review authorities were interviewed. 
426 E. KORKEA-AHO AND P. LEINO, 'Interviewing Lawyers: A Critical Self-Reflection on Expert Interviews as a Method 

of EU Legal Research', 2018 European Journal of Legal Studies 18 (Special Issue NoLesLaw), 17-47 at 32. 
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legal officers. Due to the very small size of the ECHA BoA and its Registry no information 

about the ranks of respondents from this review authority can be provided. 

The bulk of the interview material was conducted at the EU Courts between April and 

July 2017, at the Ombudsman’s Office in May-June 2018, and at the European Chemical 

Agency in February 2019, with supplementary interviews conducted up to August 2019, so as 

to reflect pertinent developments in the review authorities. Interviews were generally 

conducted in person at the seat of the authority. Some were conducted by phone. The majority 

of interviews lasted roughly an hour, a few lasted only fifteen minutes, while others lasted up 

to two or three hours. During first attempts, interviewees were clearly reluctant to agree to the 

recording of the interview. In order to avoid making the respondents withdraw information 

relating to controversial issues, the information obtained was therefore noted manually.  

The interviews were semi-structured to allow for comparable data, but room was also 

left for open questions. The interview protocol (see Annex IV) was structured along the 

participation-oriented procedural tools contained in the rules of procedure of respective 

authorities (e.g. written exchanges between the parties, rejection/regularisation of too lengthy 

written submissions, oral hearings, comments on evidence, simplified procedures curtailing 

participation opportunities etc.). The respondents were asked to describe the typical 

circumstances in which they apply these tools, whether any practical changes over time could 

be observed and what role was assigned to the active participation of the parties. The 

respondents were explicitly asked to describe the procedural practice that they have observed 

rather than their subjective opinions about how a given procedural tool should be applied – an 

issue which is important to clarify before making an interview with a lawyer (lawyers are ‘by 

nature’ geared towards normative arguments; subjective opinions were separated from 

objective observations at the level of data analysis). Some interviewees identified internal 

documents or procedural statistics, access to which was later requested. Some respondents 

were clearly reluctant to provide information about the existence of internal documents, 

probably so as not to encourage effort-intensive requests for access to documents. 

The interviews posed several different challenges. It was necessary to demonstrate 

adequate knowledge of the procedural law of respective authorities.427 Nonetheless, the trust 

of a few interviewees was rather difficult to gain. For instance, one of the interviews lasted for 

a short period of time because of the respondent’s attitude, who as a legal academic, did not 

approve of interview as a valid legal research method (‘paternalism effect’428). Some useful 

information could still be derived from this interview.  

 
427 Ibid. at 32 
428 Ibid. at 35 
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On the contrary, the trust of other interviewees was surprisingly easy to gain. They 

immediately showed readiness to provide information. In these cases, a critical eye was 

necessary. After cross-checking the information provided by these respondents with other 

sources, it became clear that the former respondents tried to convey the official narrative of 

the authority, sometimes hiding internal controversies. Some respondents were moreover 

simply interested in ‘promoting’ their authority among the prospective litigants, as well as 

their own expertise (‘profile effect’429). 

In order to ensure the accuracy of the in-depth studies, the data derived from 

interviews have been cross-checked with the abovementioned public or internal documents 

and procedural statistics (for instance, regarding the frequency with which the EU Courts or 

ECHA BoA holds oral hearings at the request of applicants/appellants). The latter procedural 

statistics were received from the respective authorities or recorded manually from the 

descriptions contained in the authority’s decisions.430 

Data relating to the procedural practice of the EU Courts were moreover obtained via 

personal observations of oral hearings and procedural practices during a four-months 

traineeship at the EU Courts between April and July 2017. Important data relating to the ECHA 

BoA were obtained thanks to the personal observation of a f ive-hour  oral hearing at the GC 

on 12 December 2018 in a case raising crucial issues concerning the specific tasks and intensity 

of review by the ECHA BoA.431 Additional data relating to the procedural practice of the ECHA 

BoA were obtained thanks to recordings of three oral hearings before the ECHA BoA, each 

lasting roughly five hours. 

 

3.4. Conclusion 

This Chapter has justified the selection of the ECHA BoA and the Ombudsman for in-depth 

studies from among a variety of non-judicial review mechanisms proliferating at the EU level. 

Among the administrative remedies, the administrative appeals to BoAs display institutional 

and procedural features which are potentially capable of delivering the strongest kind of 

relative justice, perhaps even comparable to the kind delivered by judicial review. These 

features include functional independence, relevant expertise, an in-depth standard of review, 

 
429 Ibid. at 35 
430 The procedural statistics of the EU Courts have been received from the Registries of the GC and the CJ. The 

procedural statistics of the Ombudsman have been received partly from the Ombudsman’s Office and partly from 

existing studies. The procedural statistics of the ECHA BoA have been derived manually from the decisions 

published on the ECHA BoA’s website. 
431 Section 5.1.4. 
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accessibility to a certain range of affected private parties, and procedural frameworks 

involving opportunities for party participation. 

The ECHA BoA has been chosen for the first in-depth study for several reasons. It is 

one of two permanent BoAs and it has issued more than 120 substantive decisions. It deals 

with cutting-edge scientific appraisals pertaining to the safety of chemical substances. These 

appraisals represent a level of scientific complexity the EU Courts must face increasingly often. 

Hence, in the future the lessons learnt from the ECHA BoA’s experience could inform a wider 

debate about the needs and mechanisms of justice at the EU level. The ECHA BoA is also likely 

to be faced with competing private and public interest claims by the chemical industry on the 

one hand, and environmental NGOs on the other. It is interesting to see whether it has enabled 

the expression of these different claims in the appeal proceedings by dint of a flexible 

interpretation of its access or intervention rules. 

The Ombudsman has been chosen for the second in-depth study also in view of this 

mechanism’s institutional and procedural features. The Ombudsman’s jurisdictional remit has 

proven wide enough to enable complaints against EU legal acts and particular stages of 

decision-making processes affecting the rights and obligations of private parties. The 

Ombudsman regularly reports a very high rate of compliance with her proposals and 

recommendations. The ombuds-review might therefore theoretically constitute an alternative 

to judicial review. Moreover, ombuds-review is widely accessible and provides structured 

opportunities for the active participation of complainants in the inquiries. 

In-depth study of the impact, accessibility and the participation opportunities offered 

by the EU Courts, the ECHA BoA, and the Ombudsman requires a combination of legal 

analysis, quantitative and qualitative methods and sources. The analysis of respective legal 

frameworks and case law has been the backbone of the research. It has helped reconstruct how 

the review authorities see their own potential impact – by interpreting their jurisdiction, 

specific competences and techniques of review – how they shape their accessibility and what 

participation opportunities they offer parties to review proceedings.  

The impact of each mechanism has been further explored by means of a statistical 

analysis of the outcomes of review proceedings, in the period of three full years between 2014 

and 2016, while accessibility has been explored through analysis of the categories of applicants 

and impugned legal acts or processes. The participation opportunities offered by each 

mechanism have been further explored by relying on various qualitative material: internal 

procedural guidelines and the like (obtained thanks to the regime of public access to 

documents); semi-structured interviews with the members and functionaries of respective 

authorities; as well as different publicly available administrative and policy documents. 



 

 

 

4.  JUDICIAL REVIEW: 

BETWEEN JUSTICE AND EFFICIENCY 

The EU judicature is an extensive bureaucratic structure operating under increasing pressure 

to achieve efficiency. Various public documents and extra-judicial statements of members of 

the EU Courts suggest that the EU Courts have embraced efficiency as the main criterion for 

the assessment of their judicial activity.432 Moreover, other EU institutions and the Member 

States have called upon the EU judicature to improve efficiency and expedite proceedings.433 

Seeing its docket rocketing, the EU judicature has introduced multiple reforms such as 

recasting its rules of procedure,434 internal deadlines,435 and digitalising case processing.436  

The current problems that the EU Courts must deal with consist not only in the 

increasing number of cases but also their growing complexity. Recently, the CJ has convinced 

the co-legislators to double the size of the GC, in spite of latter’s objections, to enable it to 

handle the growing number of complex cases requiring intense fact finding.437 In the last 

annual report, the GC highlighted ‘the great variety of areas of law in which the Court is 

involved. The extension of the spheres of activity of the European Union is gradually being 

reflected in the case-law. Thus, the Court has had the opportunity to develop its case law in 

new matters such as supervision of the financial sector…, or again in matters of great societal 

importance, such as environmental and health protection…’.438 During a recent audit of case 

 
432 CJ, ‘Annual Report 2018’ at 8 and 159-160, E. SHARPSTON, 'Making the Court of Justice of the European Union 

More Productive', 2014 Maastricht Journal of Comparative and European Law 21(4), 763-770. M. JAEGER, '25 Years of the 

General Court: Looking Back and Forward', in V. Tomljenović (ed.), Eu Competition and State Aid Rules: Public and 

Private Enforcement (Springer, 2017) at 24 where he declared: ‘all my mandates as the President of this court have 

been directed at improving efficiency in dealing with cases… This is the priority I have set’. 
433 CH. KRENN, 'The European Court of Justice's Financial Accountability: How the European Parliament Incites and 

Monitors Judicial Reform through the Budgetary Process', 2017 European Constitutional Law Review 13, 453-474. 
434 Rules of Procedure of the GC of 2015, OJ L 105/1, Rules of Procedure of the CJ of 2012, OJ L 265/1. 
435 For the GC, the internal deadlines are indicated in ‘Manuel des procédures internes’, in particular para. 9, received 

in response to a request for public access to documents (0007/2018D) on 16.4.2018, on file with the author. 
436 EUROPEAN COURT OF AUDITORS, ‘Special Report: Performance review of case management at the Court of Justice 

of the European Union’, 14/2017, paras. 53ff. 
437 ALEMANNO AND PECH, supra n. 84. 
438 CJ, ‘Annual Report 2018’ at 161. 
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management at the EU Courts by the European Court of Auditors, the EU judges generally 

confirmed that the complexity and volume of case documentation is one of the factors that 

most frequently affects the duration of the case after the written procedure has been closed.439  

The challenge is, however, arguably greater than the sheer number of pages of written 

pleadings and annexes, with which the judges and their référendaires must thoroughly 

acquaint themselves, or the length of oral hearings necessary to discuss all the contentious 

issues. The challenge may lie in the nature of socio-economic, technical and scientific 

appraisals increasingly underpinning impugned legal acts. Regardless of the duration of 

judicial proceedings, is judicial review by judges recruited mainly from legal generalists 

adequate to the said challenge? The GC is reluctant to specialisation of its chambers so as not 

to impair the unity and consistency of its case law.440 Moreover, does the continuous pressure 

on efficiency increase the risk of errors and prevents the EU Courts from guaranteeing wider 

access to justice by admitting actions from a wider range of private applicants? How does the 

pressure on efficiency affect the procedural rights of private parties before the EU Courts? 

 The lack of sufficient expertise, inherent limitations of judicial procedures and constant 

pressure to achieve efficiency may be reasons why important parts of the EU judicial review 

machinery, especially its thoroughness and accessibility, may still not work in a way scholars 

and practitioners would perceive as adequate to fully exploit the potential of the final arbiter 

of EU legality to realise the ‘rule of law’. Translating these concerns into the language of 

relative justice, one can argue that the EU Courts have the capacity to generate exceptionally 

strong legitimacy assets supporting the authority of EU law, rule and decision-making 

amenable to judicial review. They generate such strong legitimacy assets by dint of complete 

independence, legal expertise, the representation of all EU legal traditions, fair proceedings 

and, last but not least, their Treaty mandate to ensure the observance of EU law. But limited 

review, when it appears in certain cases, impedes the EU Courts from fully exerting their 

impact on EU law, rule or decision-making. The restrictive access rules bar certain categories of 

prospective applicants from triggering judicial review, which may practically leave certain 

types of acts and legal claims – especially relating to the insufficient protection of public 

interests by EU authorities – outside judicial remit.  

 
439 EUROPEAN COURT OF AUDITORS, supra n. 436 at 33. 
440 GC, Criteria for the assignment of cases to Chambers, OJ 2016 C 296/4. In its most recent decision, the GC decided 

that different GC chambers shall examine cases regarding civil service and intellectual property. This is however 

far from specialisation that competition or intellectual property litigators and scholars have in mind. GC, Criteria 

for the assignment of cases to Chambers, OJ 2019, C 246/2, Articles 2 and 3. As aptly put by Sarmiento, ‘It’s a way 

of distributing the burden of cases which judges are not always happy to deal with, at least not in large amounts.’ 

D. SARMIENTO, 'Specialized Chambers at the General Court', EU Law Live 

(https://eulawlive.com/2019/09/20/specialized-chambers-at-the-general-court/, 2019). 



Judicial Review: Between Justice and Efficiency 

103 

 

Notwithstanding these shortcomings, EU judicial review is still considered the gold 

standard of justice by which alternative review mechanisms are measured.441 But comparisons 

between judicial and non-judicial review might be selective and unreliable, if not based on 

accurate and up-to-date accounts of the law and practice of EU judicial review. This is why 

this Chapter explores the relative justice delivered by EU judicial review, that is the Article 

263(4) TFEU annulment procedure. It also considers the Article 277 TFEU objection of illegality 

and Article 267 TFEU validity reference procedure.442 It specifically looks into the functioning 

of the institutional and procedural features securing judicial review’s impact, accessibility and 

the active participation of parties in the course of review proceedings. 

This Chapter opens the main part of the thesis which presents the results of 

comparative research of the three review mechanisms. It complements and deepens the 

analysis of judicial review mechanisms carried out in Chapter 2. It precedes the remaining two 

chapters on the ECHA BoA and Ombudsman so that the in-depth study of judicial review can 

later serve as a reference point for non-judicial review. 

The Chapter is structured in the following way. Section 4.1. explores the impact of 

judicial review on EU legal acts taking into account jurisdiction within annulment and validity 

proceedings, competences and techniques of review.443 It specifically supplements the analysis 

of case law and scholarly debate regarding the intensity of judicial review, summed up in 

Chapter 2, by analysing a recent case in which the EU Courts were faced with complex 

scientific appraisals of chemical safety, and subsequently with criticism regarding their limited 

cognitive ability and use of a review technique inappropriate to scrutinising such appraisals. 

The Section also discusses statistical data pertaining to the results of annulment and validity 

proceedings, with regard to different types of acts, so as to clarify the picture of the impact and 

thoroughness of judicial review. 

Section 4.2. provides a detailed and up-to-date account of the accessibility of judicial 

review. It discusses statistical data relating to the categories of applicants and legal acts 

challenged before the EU Courts. It highlights that, as a result of restrictive admissibility 

criteria, the EU Courts predominantly deal with individual economic operators contesting 

individual administrative decisions addressed to them. By contrast, NGOs or trade unions are 

 
441 It is argued, for instance, that the BoAs does not ensure effective judicial protection because their members are 

not as independent as the EU judges or that the Ombudsman cannot provide an effective remedy because its 

proceedings are not governed by fair trial standards and do not result in binding decisions (AG Geelhoed, supra n. 

411). 
442 The latter two are, however, rather insignificant at least from the quantitative point of view. See, the statistics 

analysed in Section 4.2.3. 
443 It does not discuss the EU Courts’ independence and impartiality again. See the comparison with the ECHA BoA 

in Section 3.1.3. 
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applicants only in cases relating to access to documents and a few others relating to procedural 

rights to consultations. Judicial review of generally applicable acts at the request of private 

parties is still very rare even in validity reference proceedings. The EU Courts adopt a 

moderately more liberal approach to the possibility of intervening in pending proceedings. 

Section 4.3. discusses the participation opportunities available to private parties in the 

annulment and validity proceedings before the GC and the CJ. It begins by observing that 

when reporting on their activities, the EU Courts attach great importance to the efficiency of 

judicial proceedings. However, little is known about how they strive towards efficiency in 

practice, especially about how they strike a balance between procedural economy and the right 

of the parties to meaningful participation. The Section highlights that following recent 

efficiency-oriented procedural reforms, the parties still enjoy broad opportunities for 

participation in the first-instance annulment proceedings before the GC, whereas the 

significance of party participation decreases when it comes to the appellate or validity 

proceedings before the CJ. The annulment proceedings are generally governed by an 

adversarial logic which is primarily aimed at procedural economy yet can make the system of 

judicial review vulnerable to mistakes committed by lawyers representing the applicants. 

Section 5.4. draws conclusions which will lead up to the comparison, in the following 

two chapters, of the relative justice delivered by judicial, administrative and ombuds-review. 

 

4.1. Reaching the limits of judicial impact 

4.1.1. Flexible jurisdiction and remedies 

The justice provided by a review mechanism is relative, first and foremost, to the impact that 

this mechanism can exert on the primary law, rule or decision making amenable to review. 

The impact depends on the mechanism’s institutional and procedural features such as an 

independent status, sufficient organisational resources, required expertise, ample 

jurisdictional remit, comprehensive criteria and thorough techniques of review, adequate 

competences in the course of proceedings and the ability to settle the dispute by granting a 

suitable remedy. 

 The independence of EU judges is seen as their crucial legitimacy asset.444 It is generally 

not contested, although, as already mentioned, a scholarly discussion has been taking place 

 
444 See, a detailed discussion of the specific safeguards of the Court’s independence and their link to judicial 

legitimacy, D. RITLENG, 'The Independence and Legitimacy of the European Court of Justice', in D. Ritleng (ed.), 

Independence and Legitimacy in the Institutional System of the European Union (OUP, 2016). 
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regarding the role of the political preferences of national governments in the judicial 

appointment process.445 

The EU Courts’ own expertise and resources are predominantly legal in nature, unlike 

the nature of the cases they deal with. The EU judges are supposed to possess qualifications 

appropriate for national judicial offices.446 There therefore mainly have legal backgrounds. 

They carry out their tasks with the help of ‘cabinets’ composed of three to four legal secretaries, 

so called référendaires, legal trainees and administrative assistants. They may also order 

internal comparative law or case law research notes from the internal Directorate of Research 

and Documentation. At present, the EU judges do not use the help of non-legal advisors, for 

instance economists.447 They derive knowledge about socio-economic, technical and scientific 

aspects of the cases mainly from the data submitted to them by the parties. They mostly rely 

on partisan evidence, even though they have at their disposal extensive procedural rules on 

evidence and refrain from obtaining further evidence on their own motion. 

 The EU Courts’ impact on EU law, rule and decision-making is first and foremost 

enabled by their wide and relatively flexible jurisdictional remit. According to the EU Courts’ 

reading of Article 263(1) TFEU, relating to the action for annulment, they may review all acts 

adopted by EU authorities intended to produce legal effects vis-à-vis third parties.448 An act 

produces legal effects, the EU Courts assume, when it brings about a distinct change in the 

rights and obligations of a third party.449 Faced with non-standard acts, the EU Courts look at 

their substance rather than formal characteristics. They ascertain whether a conscientious, 

prudent and well-informed person could reasonably perceive herself as obligated to 

undertake a specific conduct by the contested act and would decide to comply, even if only 

out of reasonable fear of sanctions.450 Apart from the wording of contested provisions,451 they 

consider the powers of the act’s author to adopt binding legal norms in the same field,452 

potential enforcement and sanctioning mechanisms, the character of procedure for the act’s 

 
445 Section 3.1.2. 
446 Article 253 TFEU. 
447 K. MCAULIFFE, 'Behind the Scenes at the Court of Justice', in F. Nicola and B. Davies (eds.), EU Law Stories: 

Contextual and Critical Histories of European Jurisprudence (CUP, 2017). An economic advisor was employed for six 

years at the EU Courts in 1990s, TORRE AND FOURNIER, supra n. 67 at 257 (footnote 144). 
448 CJ, Case 22/70, ERTA. In the EU Courts’ understanding, it is the second sentence of Article 263(1) TFEU that 

contains a general principle setting out their jurisdiction. 
449 CJ, Case C-463/10 P, Deutsche Post, paras. 36-37 and the case-law cited therein. 
450 AG Jacobs, Case C-301/03, Italy v Commission, paras. 70-71 (footnote 26), GC, T-496/11, UK v ECB, para. 32. 
451 GC, Case T-713/14, IPSO v ECB, paras. 22-24. 
452 GC, Case T-678/14, Slovakia v Commission, C-105/15 P to C-109/15 P, Mallis, paras 52-56. 
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adoption and publication,453 the relationship to binding legal norms454 and eventually the 

author’s actual intent.455 In practice, the EU Courts have accepted to review the legality of 

letters written by the Commission staff,456 policy frameworks457 and even oral statements.458 

This pragmatic approach to the concept of ‘acts producing legal effects’ allows the EU Courts 

to maintain they impact on EU law, rule and decision making and makes it impossible for EU 

authorities to escape judicial review by manipulating the form of a legal act.459 

 AG Bobek suggested distinguishing a further category of ‘acts producing non-binding 

legal effects’ – encompassing mostly soft law acts – so as to also subject them to the annulment 

procedure. Reiterating some of the arguments raised in the scholarship,460 he argued that EU 

soft law acts do produce some practical effects by affecting the interpretation of ‘hard’ EU or 

domestic provisions by domestic judges.461 Curiously, the Grand Chamber of the CJ ignored 

the arguments raised by the AG, instead reiterating the standard test, mentioned above, 

according to which soft law acts are challengeable only when they clearly produce legal 

effects.462 It cannot be ruled out, however, that in the future the EU Courts may use the flexible 

notion of ‘acts producing legal effects’ to also subject some categories of soft-law acts to judicial 

review. Most recently, the CJ did not shy away from reinterpreting a Treaty clause ruling out 

the judicial review of CFSP measures so as to broaden its jurisdiction.463 

 Despite the potentially broad jurisdictional remit, the EU Courts avoided the review of 

some controversial acts, with potentially far-reaching consequences for domestic economies, 

by drawing a boundary between ‘acts producing legal effects’ and political acts in the context 

of economic policy choices and austerity measures imposed by the EU authorities on the 

Member States. The latter remained beyond judicial reach, even though they drew out political 

 
453 GC, Case T-713/14, IPSO v ECB, paras 34-35. 
454 AG Jacobs, Case C-301/03, Italy v Commission, paras. 68-69, GC, Case T-258/06, Germany v Commission, paras. 26-

28 and 128. See also, for acts which are informative or scientific in nature, GC, Case T-334/12, Plantavis and NEM v 

Commission & EFSA. 
455 GC, Case T-713/14, IPSO v ECB, para. 27. 
456 CJ, Case C-322/09 P, NDSHT. 
457 GC, Case T-496/11, UK v ECB. 
458 GC, Case T-3/93, Air France v Commission, paras 57-59, GC, Case T-85/03, Cayman Islands v Commission, para 60. 
459 The jurisdiction of EU Courts is further enhanced by the right of applicants to raise within annulment 

proceedings the objection of illegality against any parent act of general application that has been applied in the 

course of adopting the challenged act. See, for instance, GC, Case T-526/10, Inuit Tapiriit Kanatami et al. v. 

Commission. The EU Courts allow such indirect challenges against a wide range of acts of general application, not 

only binding regulations but also internal administrative guidelines, on condition that their application has 

genuinely influenced the content of contested decisions. See, CJ, Case C-171/00, Liberos v Commission, Case C-189/02, 

Dansk Roindustri v Commission, paras 214 and 237; GC, Case T-176/01, Ferriere Nord v Commission, 136. 
460 Among others, ELIANTONIO AND STEFAN, supra n. 25. 
461 AG Bobek, Case C-16/16, Belgium v Commission. 
462 CJ, Case C-16/16, Belgium v Commission. 
463 CJ, Case C-72/15, Rosneft. 
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agreements which were, subsequently, implemented by means of domestic legislation.464 One 

could therefore argue that the flexibility of the EU Courts’ jurisdictional remit has limits, or 

rather, that it allows for creative interpretations and the rejection of highly political cases. 

 The CJ’s jurisdiction is even broader in the validity reference procedure, in which the 

CJ may review any ‘act’ – without further caveats – which has a bearing upon the result of 

proceedings before the referring domestic courts. In Gauweiler,465 for instance, the CJ practically 

reviewed a press release of the ECB announcing the controversial OMT program. As has been 

argued by Türk, this act produced only very weak legal effects by giving rise to certain 

legitimate expectations as to future moves of the ECB.466 

 The remedies that may be granted by the EU Courts are formally limited to annulment 

(the Article 263 TFEU action for annulment), statement of invalidity (the Article 267 TFEU 

validity references) or inapplicability of an unlawful act (the Article 277 TFEU objection of 

illegality that may be raised in annulment proceedings against a higher-level act on which the 

contested act is based). In contrast to certain BoAs, the EU Courts cannot replace the contested 

act with their own ruling or modify its merits. Nor can they impose injunctions on EU 

authorities to adopt specific measures.467 They can only assess the legality of contested 

measures on the basis of the facts and the law as they stood at the time when the measure was 

adopted.468 Underlying such a construction of ‘legality’ review is the idea that the EU 

judicature should not replace a full investigation of the case performed by the primary law, 

rule or decision makers.469 

However, following the annulment, statement of invalidity or inapplicability of an act, 

the EU Courts provide specific legal guidance that is binding on the affected EU authorities. 

The affected authorities are under a duty ‘to take the necessary measures to comply with the 

judgment’ of the EU judicature,470 including both the judgment’s operative part and the 

 
464 The CJ held that the fact that the Commission and ECB participate in the Eurogroup meetings cannot result in 

the statement at issue being considered to be the expression of a decision-making power of those two EU 

institutions, Case C-105/15 P to C-109/15 P, Mallis et al. v ECB, para. 57. 
465 CJ, Case C-62/14, Gauweiler. 
466 A. TURK, 'Liability and Accountability for Policies Announced to the Public and for Press Releases', Shaping a new 

legal order for Europe: a tale of crises and opportunities (ECB Legal Conference 2017), 43-58 at 48. A. H. TURK AND N. 

XANTHOULIS, 'Legal Accountability of European Central Bank in Bank Supervision: A Case Study in 

Conceptualizing the Legal Effects of Union Acts', 2019 Maastricht Journal of Comparative and European Law 26(1), 151-

164. See, AG Cruz Villalon, Case C-62/14, Gauweiler, paras. 73-76 and in particular 87. 
467 For instance, GC, Case T-120/10, Client Earth v Birdlife International, paras. 28-29 and Case T-436/09, Dufour v ECB, 

paras. 39-40. 
468 CJ, Joined Cases 15/76 and 16/76, France v Commission, para. 7. Regarding the CJ’s latitude in validity references, 

LENAERTS et al., supra n. 4 at 471. 
469 CJ, Case C-510/11 P, Kone v Commission, para 26. 
470 Article 266 TFEU. 
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motives.471 The duty to comply with the judgment is secured by liability for material and non-

material damage that may be enforced through a subsequent action for damages.472 

Despite the semantic differences, the remedies granted by the EU Courts within the 

judicial review procedures produce, in principle, ex tunc effects.473 The EU Courts may, 

however, maintain legal effects of the unlawful act for a certain time.474 Although in principle 

the legality of an act is determined in light of the facts and law at the time of its adoption,475 in 

proceedings regarding the objection of illegality and validity reference – which may take place 

years after the act’s entry into force – the EU Courts can assess the act’s legality in light of 

reference to new circumstances.476 

The EU judicature’s competences may be reinforced with regard to the penalties 

imposed by EU authorities. The Parliament and the Council may give the EU judicature so-

called ‘unlimited jurisdiction’ with regard to such penalties.477 Currently, there are a number 

of regulations providing for penalties and unlimited jurisdiction. In particular, Regulation 

1/2003 relating to infringements of competition law states that the EU Courts may ‘cancel, 

reduce or increase the fine of the periodic penalty imposed’.478 In other words, within this 

unlimited jurisdiction the EU Courts may substitute their own appraisals for that of the 

Commission in so far as the amount of the fine is concerned.479 Apart from that, the 

competences of EU Courts are also reinforced within intellectual property disputes with the 

OHIM/EUIPO and CPVO BoAs.480 However, the EU Courts rarely use their power to substitute 

the unlawful decisions of the BoAs. 

A few competition law scholars proposed a major revision of the EU competition law 

enforcement system, in which the EU Courts would make a substantive decision rather than 

only review the legality of contested acts.481 Apart from these voices, the ‘cassatory’ remedies 

 
471 LENAERTS et al., supra n. 4 
472 BARENTS, supra n. 137 at at 207 and the case law cited. 
473 The annulment produces ex tunc effects because applicants attack the act immediately after its adoption. The 

statement of invalidity produces ex tunx effects – CJ, Case 23/75, Rey Soda, paras. 50-51 – unless the CJ decides to 

maintain some legal effects of the invalid act for reasons of legal certainty (Article 266 TFEU is applicable by 

analogy, Case 300/86, Landschoot, para. 24. On the contrary, the statement of inapplicability produces, formally, only 

ex nunc and inter partes effects. However, the institutions concerned are still obliged to draw relevant consequences 

from the judgment. See, CST, Case F-5/13, Almeida v Commission, para. 51. 
474 Article 266 TFEU. 
475 GC, Case T-243/09, Fedecom v Commission, para. 39. 
476 CJ, Case C-247/08, Gaz de France, paras. 49-50. 
477 Article 261 TFEU. 
478 Article 31 of the Regulation. 
479 A. ARABADJIEV, 'Unlimited Jurisdiction: What Does It Mean Today', in P. Cardonnel, Rossas, A. & Wahl, N. (ed.), 

Constitutionalising the EU Judicial System. Essays in Honour of Pernilla Lindh (Hart Publishing, 2012), 383-401. 
480 Article 262. Formally, the intellectual property disputes are not actions for annulment as they have a distinct 

legal basis. 
481 For instance, supra n. 55. 
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provided by the EU Courts within judicial review proceedings are in principle considered 

sufficient. Doubts nonetheless persist regarding how thorough the review of legality should 

and, more importantly, could be. A recent case well illustrates the doubts as to the cognitive 

ability of judges to engage in the review of complex scientific appraisals. 

 

4.1.2. Judges or amateur scientists 

As stipulated by Article 263(1) TFEU,482 the EU Courts are supposed to review the ‘legality’ of 

acts adopted by EU authorities. This provision is intended to place a restriction on the intensity 

of judicial review. It theoretically precludes the EU Courts from reviewing the 

merits/expediency of challenged acts and replicating the primary law, rule or decision-making 

process.483 Article 263(2) TFEU enumerates the possible grounds for judicial review: lack of 

competence; infringement of an essential procedural requirement (the requirement to hear the 

addressee, the requirement to provide due motivation);484 infringement of the Treaties or of 

any (substantive) rule of law relating to their application or misuse of power.485 

Judicial review is not confined, however, to the interpretation of applicable law and the 

legal categorisation of facts as in some national systems of administrative justice.486 By dint of 

the duty of care, reinforced in the Tetra Laval and Technische Universität München lines of case 

law, the EU Courts have developed a process-oriented review of the determinations of 

relevant facts. 

As has already been discussed in Chapter 2, the EU Courts used to apply a deferential 

standard of review with regard to the determination of relevant facts and their legal 

categorisation in cases involving socio-economic, technical or scientific complexity. This 

approach has changed gradually over time. In particular since 2002, with the judgments in the 

Pfizer and Alpharma cases, the EU Courts have shown readiness to weigh the merits of scientific 

 
482 Despite the different wording, the same criterion of ‘legality’ is applicable within the ‘validity’ references from 

national courts and objections of illegality against basic acts. 
483 M. BARAN, 'The Scope of EU Courts' Jurisdiction and Review of Adminitrative Decisions - the Problem of 

Intensity Control of Legality', in C. Harlow, P. Leino, and G. Della Cananea (eds.), Research Handbook on EU 

Administrative Law (Eward Elgar, 2017) at 295. 
484 An infringement of an essential procedural rules results in the annulment of the contested act if the act’s content 

would have been different but for the procedural infringement. See, CJ, Joined Cases 209-215 and 218/78, Van 

Landewyck v Commission, para. 47, or if the infringement consisted in the lack of due motivation which prevents 

judicial review. See, Case C-137/92 P, Commission v BASF, paras. 75-76. 
485 The latter corresponds to the French conception of unlawfulness due to a détournement du pouvoir, where the 

authority used its competence to achieve a different objective than the one for which the competence has been 

granted. 
486 Z. KMIECIAK, Polskie Sądownictwo Administracyjne (C.H. Beck, 2006) at 1-15 (comparative analysis). 
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opinions and assess their quality and validity.487 The Court has increasingly developed its 

technique of reviewing the factual basis of scientific evidence, risks and research and scientific 

assessment methods.488 It is now argued that the EU Courts’ technique permits the 

comprehensive review of complex legal acts.489 

 Is thorough judicial review always a good thing? Or, rather, are the EU judges best 

equipped to perform thorough review of complex appraisals increasingly underpinning EU 

legal acts? The recent case – Bilbaína490 – may raise certain doubts. This case demonstrates that 

the generalist EU judges may have difficulty seeing that specific choices between competing 

public interests are closely enmeshed with the way in which technical or scientific appraisals 

have been carried out. By insisting on a more comprehensive analysis of seemingly neutral 

scientific factors, the EU judges may substitute – even unwittingly – their own public interest 

‘appraisals’ for that of primary decision makers without justification or a proper legal basis. 

Moreover, due to the adversarial setting of annulment proceedings, the judges must rely on 

the data and partisan evidence provided by the parties.491 Consequently, there is no clear 

guarantee in such a case that the appraisal by ‘independent’ judges realises a better balance of 

substantive justice than the one by ‘policy-driven’ administrators. Put bluntly, with 

increasingly technical or scientifically complex EU legal acts, what also increases – besides the 

time and costs of judicial review – is the risk of errors being made by generalist EU judges.  

 It has been argued that Bilbaína epitomises a latent shift away from a procedural review 

of the administration’s duty to take all relevant factors into account, to a substantive review of 

the administration’s choices between competing public interests.492 In that case, several 

suppliers or downstream users of a chemical substance CTPHT challenged the Commission’s 

regulation classifying the substance in terms of its toxicity for aquatic organisms. The 

classification had resulted from a complex procedure involving Member State chemical safety 

authorities and the ECHA. It had caused a range of procedural burdens and economic costs to 

be imposed on the applicants. The applicants sought a partial annulment of the regulation 

alleging, in particular, a manifest error of assessment.  

 
487 A. ALEMANNO, 'EU Risk Regulation and Science: The Role of Experts in Decision-Making and Judicial Review', 

in E. Vos (ed.), European Risk Governance - Its Science, Its Inclusiveness and Its Effectiveness (Connex Report Series No 

6, 2008), 59-63. 
488 P. DĄBROWSKA-KŁOSIŃSKA, 'Risk, Precaution and Scientific Complexity before the Court of Justice of the European 

Union', in Ł. Gruszczyński and W. Werner (eds.), Deference in International Courts and Tribunals (OUP, 2014), 192-

208 at 194. 
489 Ibid. 
490 CJ, Case C-691/15 P, European Commission v Bilbaína. 
491 This problem will be further discussed in Section 4.3.2. 
492 LEONELLI, supra n. 66 at 1219. 
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They specifically alleged that the Commission had wrongly used the so-called 

‘summation method’ for the assessment of CTPHT instead of the WAF approach. In essence, 

as explained by Leonelli, the summation method postulates that the relevant substance is 

regarded as a mixture and its single constituents are analysed separately in terms of their aquatic 

toxicity effects. The summation method is liable to provide an overestimation (‘worst case 

scenario’) of the aquatic toxicity, whereas the WAF approach – in which the substance is 

analysed as a whole – is likely to result in an underestimation; scientific uncertainty persists as 

to the behaviour of the substance once in contact with water.493 But the applicants claimed that 

the Commission had disregarded the fact that the substance’s components, when bound 

together, have a very low level of water solubility and bioavailability. 

Both EU Courts agreed that the Commission had committed a manifest error of 

assessment in that it had not taken into account the low solubility and bioavailability of the 

substance as a whole, even though these factors are not foreseen by the summation method. 

Focused on the interpretation of assessment stages indicated by the applicable regulation, the 

EU Courts specifically held that the assessment should not be limited solely to the factors 

expressly referred to in the regulation. In accordance with the duty of careful and impartial 

examination, the Commission had been required to examine other relevant factors. The EU 

Courts disagreed with the Commission’s contention that it had not had competence, under the 

applicable regulation, to take into account factors not indicated by the chosen method of 

assessment. 

It has been argued that the EU Courts’ ‘unilateral focus on the Commission’s 

procedural margins of discretion and procedural duty to take “all relevant factors” into 

consideration is misleading, and fails to capture what is truly at stake in the case.’494 What the 

EU Courts required, in fact, was a shift from the summation method to a completely different 

methodology, advocated by the applicants. In other words, if the low solubility of the 

substance is deemed a relevant factor, the methodology applied is no longer the scientifically 

recognised ‘summation method’.495  

Crucially, the two methods in question are not perfectly neutral as they prioritise 

different public interest objectives. In brief, the summation method prioritises the protection 

of public health and the environment (as it unavoidably results in an overestimation of aquatic 

toxicity), whereas the WAF approach prioritises the legal certainty and private interests of 

chemical operators (but it unavoidably results in an underestimation of aquatic toxicity). By 

 
493 Ibid. at 1221 and 1231. 
494 Ibid. at 1230 
495 Ibid. at 1231. 
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trying to find a third way, the EU Courts in fact second guessed, behind the veil of process-

oriented review, the public interest and scientific appraisals of several dozen EU and national 

experts without having any explicit legal guidance for this in the applicable legislation. At the 

same time, they indicated a new method for aquatic toxicity assessment that will unavoidably 

lead, as has been argued, to a much more lenient classification of CTPHT.496  

Were the EU judges fully aware of the axiological ramifications of the two scientific 

methodologies they assessed? One could doubt this, given the lack of explicit analysis of 

competing public interests pursued by the REACH in the motives of the GC and CJ’s 

judgments. As has been noted, ‘in-built scientific bias is almost impossible for ay people to 

detect, different scientific methodologies reflect a plurality of diverging approaches to the 

qualification or quantification of complex risks’.497 

 The source of the judicial error – if one agrees with such a harsh assessment of the 

judgments – may lie in the opaqueness of the Commission’s arguments. The Commission 

argued before the CJ that it had not been free to depart in any way from the particular stages 

of the chosen methodology prescribed by the applicable regulation.498 The CJ simply disagreed 

on the basis of the general duty of careful and impartial consideration of all relevant factors. 

The Commission could have argued instead that it did in fact exercise its political discretion by 

choosing to strictly apply the summation method in the name of the protection of public health 

and the environment.499 The Commission’s defence strategy might have ultimately influenced 

the CJ’s – possibly, mistaken – view. As already mentioned, the EU Courts have condemned 

themselves to the strictly adversarial logic of annulment proceedings, in which they must 

arbitrate between the contentions and partisan evidence adduced by the applicant and the 

challenged authority. They refrain from appointing court experts or ordering independent 

studies. Such a procedural arrangement – which, in theory, is supposed to be instrumental to 

the correctness of judicial decisions and facilitate judicial tasks500 – may make the system of 

judicial review vulnerable to formal or argumentative mistakes committed by the applicant or 

the challenged institution.501 

 Be that as it may, the above interpretation and harsh assessment of the Bilbaína case is, 

at least for now, just one of a number of possible interpretations. It illustrates, however, an 

important question about the cognitive limitations of generalist EU judges, the shortcomings 

 
496 Contrary to the arguments of AG Bobek, Case C-691/15 P, Commission v Bilbaína de Alquitranes et al., para. 70. 
497 LEONELLI, supra n. 66 at 1234. 
498 AG Bobek, Case C-691/15 P, Commission v Bilbaína de Alquitranes et al., paras. 61ff. 
499 LEONELLI, supra n. 66 at 1234-1235. 
500 Section 2.3.5. 
501 Section 4.3.2. 
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of process-oriented technique and adversarial procedural frameworks, as well as the 

drawbacks of settling legal disputes by means of authoritative court rulings while the 

substantive law does not provide for a clear hierarchy between competing public interest 

objectives. 

 

4.1.3. How to measure judicial impact? 

Can some conclusions regarding the impact of EU judicial review be drawn from the statistical 

rate of successful actions? Clearly, there is no universal indicator as to the ‘appropriate’ rate of 

successful actions for judicial review. If one adopts a purely instrumental vision of justice – in 

which courts would be seen as dictating the objectively correct interpretation and application 

of law – the rate of successful actions provides a measure for the rule of law. It shows the extent 

to which public authorities comply with the law in law, rule or decision-making.502 A high 

level of successful actions may also, to some extent, dispel concerns as to an overly deferential 

standards of judicial review.  

However, if one adopts a deliberative vision of justice – in which courts are supposed 

to enhance the level of democratic deliberation of public matters – the rate of successful actions 

for judicial review shows rather the size of the gap between substantive values, private and 

public interest objectives pursued by the primary law, rule or decision makers, on one hand, 

and the judicial review courts and litigants, on the other.503 At the same time, the rate of 

successful actions may reinforce the trust of potential litigants that the judicial review 

procedure offers a chance for genuine reconsideration of the contested legal act. Were the 

general rate of success too low, potential litigants would turn to other mechanisms. Were it 

too high, judicial review could destabilise the functioning of law, rule and decision making. 

Arguably, the results of EU judicial review at the request of private applicants in the 

reference period seem balanced. Neither do they raise concerns regarding an overly deferential 

standard of judicial review nor regarding gaps between the values and interests pursued by 

the EU authorities and EU Courts. However, the rates of successful actions in particular fields 

of law, rule and decision-making are largely comparable and do not provide strong indication 

as to the degree of judicial scrutiny or deference. 

In the said period, the EU Courts completed 834 private annulment proceedings,504 but 

in only 414 cases (i.e. less than a half) they issued a judgment dealing with the substance of the 

 
502 There would still be a possibility that a certain number of unlawful acts has not been challenged. 
503 TRIDIMAS AND GARI, supra n. 126 at 134-135. 
504 As already explained, annulment proceedings are considered in this thesis to be ‘completed’ if, following a 

rulings, no appeal is available or no appeal has been lodged in due time. 
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case. In 102 cases, they dismissed the action as inadmissible at the request of the defendant 

following a separate exchange of written pleadings on the issue of admissibility.505 Moreover, 

in as much as 106 cases, they rejected the action on the judges’ own motion as manifestly 

inadmissible or manifestly bound to fail,506 without undergoing the written procedure 

regarding the issue of admissibility, and in 212 cases the action was withdrawn by the 

applicant. However, from among 414 private annulment actions examined as to the merits, as 

much as 177 (42.75%) were at least partially successful.507 

 

 

 

The highest rate of successful actions was observed in the area of CFSP restrictive 

measures against private parties; in 57.73% of cases declared admissible, the impugned 

measure was at least partially annulled. In the competition law cases the rate of success 

amounted to 49.15%, and in anti-dumping cases in amounted to 50%. A clearly lower rate of 

success in State aid cases – 25% - may testify as to a somewhat more deferential attitude of the 

EU Courts to the Commission State aid decisions in which the latter is usually called to assess 

the fairness of tax arrangements adopted by national parliaments.  

 
505 Article 130 RPGC regarding the objection of inadmissibility. In this procedure, the GC may also hold the oral 

hearing regarding the issue of admissibility, but this option is rarely used. 
506 Article 123 RPGC. As will be further discussed in Section 4.3.3. ‘Moderating workload?’, the GC usually rejects 

actions as manifestly inadmissible or bound to fail immediately after receiving the defence of the challenged 

institution, in which the problem of admissibility is addressed. 
507 The complete annulment of the contested measure in 81 cases and a partial annulment in 96. 
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To further verify the degree of judicial scrutiny or deference in the areas involving 

complex technical or scientific assessments, one could separate a big category of ‘classical’ 

although highly contentious administrative law cases, such as access to documents (31 

admissible cases), and compare the rate of successful application therein with that in combined 

smaller categories of cases considered technically or scientifically complex such as the 

protection of the environment and public health, the CO2 emissions trading scheme, the risk 

regulation of chemicals, the registration of pharmaceuticals and financial and monetary policy 

(29 admissible cases in all these categories combined). There was indeed a distinct difference 

in the rates of successful actions: 48.39% in access to documents cases and 24.13% in the said 

technically and scientifically complex cases. However, in public procurement cases (38 cases) 

– which are usually not considered to be factually complex – the rate of successful actions also 

amounted to 26.32%. It seems that there are multiple factors pertaining to the specificity of 

particular fields, such as – as regards public procurement – a high litigiousness of companies 

regularly applying to provide services to the EU authorities; as repeat players, they are 

prepared to litigate even in cases in which they have low chances of success.508 

Therefore, one need to cautiously draw conclusions as to the degree of judicial scrutiny 

or deference from the statistical rate of successful actions. 

The rate of success was more or less similar within the references regarding the validity 

of EU legal acts made by domestic courts at the request of private parties. lower as regards the 

validity references from national courts. In the reference period, the CJ completed 38 validity 

proceedings and the rate of at least partially successful referrals alleging the invalidity of EU 

legal acts amounted to 31.58%. In almost all cases in which the CJ declared invalidity the 

impugned legal act was a regulatory act of the Commission. In 6 cases the invalid act was a 

Commission generally applicable implementing decision regarding the CO2 emissions trading 

scheme. Other cases concerned data protection,509 agriculture and anti-dumping. In 13 cases 

the CJ performed the ‘constitutional’ review of legislative acts but in only 1 case it declared the 

invalidity of a legislative act.510 

 
508 There was also a certain difference between the rate of successful applications against individual administrative 

decisions, decisions addressed to Member States and acts of general application. The rate of successful application 

against individual administrative decisions amounted to 43.72%, against decisions addressed to Member States – 

27.66% and against acts of general application (including, however, hybrid acts) – 27.5%. 
509 Two famous cases brought by privacy activist M. Schrems (CJ, C-362/14). 
510 Also, a famous case brought by M. Schrems (Cases C-293/12 & C-594/12). 
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4.2. Restrictive access and the Court’s ‘administrative’ profile 

4.2.1. Who litigates before the EU administrative court? 

The justice ensured by a review mechanism is relative to its accessibility. Applicants for review 

offer reasoned arguments and data pertaining to the contested acts. They enable the courts or 

other authorities to review the correctness of the contested acts or to carry out further 

deliberation of public matters settled therein. Even if they act in their private interest, they 

contribute to the public interest in the elimination of unlawful acts, which may indirectly affect 

third parties. Thus, a review mechanism accessible to interested private parties should 

enhance the rational acceptability of the legal acts – which may be subject to review, if 

necessary – as well as the whole governance structure. 

 Unlike mechanisms for domestic judicial review and administrative review by BoAs in 

EU agencies, the accessibility of EU judicial review is not limited by court fees. In contrast, a 

certain hindrance for some applicants may be the obligation to be represented by an 

‘independent lawyer’.511 On some occasions problems are also caused by the EU Courts’ strict 

rules as to the delivery of pleadings at their headquarters in Luxembourg.512 The problem of 

accessibility to EU judicial review is related to the restrictive admissibility criteria of 

annulment actions. The EU legal acts may be directly challenged only by private parties whose 

rights and obligations are affected by the acts in a particular way. 

Access to a review mechanism is rarely unrestrained (actio popularis) due to limited 

resources put at its disposal and the concomitant risks to the legal certainty and stability of 

law, rule and decision-making. The access rules also help avoid the unintended transfer of too 

many tasks, responsibility and power from the primary law, rule and decision makers to the 

judges or other reviewers. 

Many scholars and practitioners believe that the balance between, on one hand, the 

objectives of ensuring the factual or legal correctness and deliberative credentials of EU legal 

acts, and on the other, procedural economy, legal certainty and stability of EU law, rule and 

decision making is skewed because the access rules of EU judicial review are overly restrictive. 

 
511 The duty of a lawyer’s independence rules out the possibility of being represented by an in-house lawyer or any 

lawyer in a permanent employment relationship with the applicant. Well-established in France but unknown in 

many Member States, in practice it causes many problems. See, infra n. 603. Not being explicitly provided for in the 

Statute of EU Courts or their Rules of Procedure, moreover, it leads to a number of actions being rejected each time 

on formal grounds. 
512 In some States, court pleadings are considered delivered when submitted at a public post office. The EU Courts 

apply double standards: they consider their own documents delivered to their addressees when submitted at a post 

office, but the applicants’ pleadings are considered submitted only when physically delivered to the EU Courts’ 

headquarters. See, CJ, Case C-138/14 P, Faktor i Gęsina v Commission, paras. 17-27. 
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These scholars and practitioners lament the ruling out of private legality challenges to acts of 

general application and the lack of opportunities for public interest litigation by NGOs or other 

social actors. 

To recall the discussion undertaken in Chapter 2,513 the counterargument is that the EU 

Courts would have difficulty in handling an uncontrollable stream of public interest litigation 

against law, rule or decision-making acts increasingly underpinned by complex scientific and 

technical appraisals inextricably intertwined with political choices between competing public 

interests. In brief, a relaxation of access rules may further transfer the power and responsibility 

for the substance of EU law, rule and decision-making towards the EU judicature, while the 

EU judicature is not equipped with adequate institutional and procedural features and back-

up to meet the task. 

 Statistical analysis confirms that within annulment proceedings instituted by private 

parties, the EU Courts deal predominantly with individual administrative decisions or hybrid 

acts (which are, from the substantive point of view, both individual administrative decisions 

and generally applicable regulations) challenged by individual economic operators. 

Individual economic operators are usually intended addressees of impugned acts (either as 

their formal addressees or persons clearly mentioned in acts such as State aid decisions 

formally addressed to Member States). Less frequently, they are competitors of the impugned 

acts’ addresses meeting the condition of ‘direct and individual concern’. By dint of the new 

admissibility scenario, added by the Lisbon Treaty, some economic operators challenge also 

implementing regulations of purely general application which impose directly applicable 

obligations or restrictions on some economic activities (e.g. with regard to the use of hazardous 

chemical substances). Annulment actions by NGOs, on the contrary, are in principle confined 

to cases pertaining to public access to documents, and those by natural persons are in principle 

confined to CFSP restrictive measures (asset freezing etc.). 

Through restrictive admissibility criteria, therefore, the EU Courts largely limited their 

role to that of a two-instance administrative court, which deals with the legality of individual 

administrative decisions. The popular narrative tends to portray the CJ as the constitutional 

court of the EU. But the EU Courts in fact rarely perform the role that in the continental Europe 

is usually reserved to a constitutional court. The EU Courts extremely rarely review law-

making or rule-making acts challenged by private parties.514 Such ‘constitutional’ challenges 

 
513 Section 2.1.6. 
514 At the domestic level, such constitutional challenges by private parties are enabled by direct constitutional 

complaints (e.g. in Germany or Poland), constitutional references from ordinary courts (e.g. in Italy) or hybrid 

measures (e.g. in France). 
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may in theory occur within the validity reference or objection of illegality proceedings but they 

both are, in practice, very rare. 

 The economic profile of applicants in annulment proceedings – at least as far as legal 

acts embodying and implementing EU internal policies are concerned – determines the types 

of legal claims and arguments that the EU Courts deal with. In their actions, economic 

operators usually allege breaches of those legal norms that protect their private interests. They 

are less likely to allege that an EU authority has been insufficiently protective of a public 

interest, such as the protection of public health, animal welfare or the environment. As a result 

of excluding NGOs and other social actors from the range of potential applicants for judicial 

review of legal acts embodying or implementing EU internal policies, EU judicial review 

mostly serves the private interests of economic operators. It is likely that a certain proportion 

of legal acts that could otherwise be deemed in breach of some legally protected public 

interests will never reach the EU Courts due to the lack of an interested and authorised 

applicant.515 

 

In the reference period 2014-2016, as already mentioned, the EU Courts ruled on the 

substance of 414 annulment actions brought by private applicants.   

Individual economic operators lodged 323 admissible actions (78% of all admissible 

actions), and in 285 cases (88%) they were intended addressees of acts they challenged (who 

relied mostly on the first admissibility scenario). In only 38 cases (12%) they were unintended 

addressees of acts they challenged but, were rather, competitors of the acts’ beneficiaries (who 

relied mostly on the second admissibility scenario). Individual economic operators primarily 

challenged competition law decisions (107 cases), State aid decisions (38 cases), anti-dumping 

regulations (as ‘hybrid’ acts, 24 cases) and public procurement decisions (38 cases).516 

 
515 Take, for instance, Case T-673/13, European Coalition to End Animal Experiments v ECHA, in which an NGO for 

animal welfare had no standing before the EU Courts to claim that the European Chemical Agency, in its decision-

making practice concerning the testing of chemicals on animals, was insufficiently protective of animal welfare, 

even though it was one of the public interests explicitly protected by the applicable legislation. 
516 A few admissible actions were lodged by business associations representing small and medium-size operators, 

GC, Cases T-140/13, T-49/14, T-623/13, T-342/11. 
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Individual economic operators also turned out to be the only beneficiaries of the third 

admissibility scenario added in the Lisbon Treaty, which enabled them to challenge, among 

other things, generally applicable decisions concerning the high risks posed by specific 

substances (which results in more data-provision duties being imposed on their manufacturers 

and marketers),517 and generally applicable regulations regarding health claims on food 

products518 and agricultural subsidies.519 However, only 10 admissible actions based on the 

third admissibility criterion were brought in the reference period.520 The third admissibility 

scenario did not improve the possibility of bringing class actions521 or carrying out public 

interest litigation.522 

Overall, ‘class actions’ by associations of smaller and medium-size economic operators, 

actions by trade unions and NGOs (including other social actors, such as foundations) were 

marginal in the reference period. In particular, almost all actions by NGOs concerned access 

to documents and only one related to the Commission’s refusal, on procedural grounds, to 

carry out internal review of an environmental act as provided for by the Aarhus Regulation.523 

The actions brought by trade unions were rather specific, as the trade unions in question 

represented the civil servants of EU authorities and challenged, on procedural grounds only, 

new EU civil service legislation.524 This legality challenge was possible thanks to a specific right 

to consultation conferred upon EU civil servants’ unions by a higher-order legal provision. 

Natural persons lodged 80 admissible actions (19.32%), mostly against CFSP restrictive 

measures (53 cases). The remaining actions mostly concerned access to documents cases. 

 

 

 

 
517 GC, Cases T-368/11, T-93/10, T-94/10, T-95/10, T-96/10. 
518 GC, Cases T-17/12 and T-296/12. 
519 GC, Cases T-434/13, T-454/10, T-526/10. 
520 Those cited supra n. 517, 518 and 519. 
521 GC, Cases T-134/10 
522 GC, Case T-673/13. 
523 Regarding the Aarhus Regulation internal review see, Section 3.1.1. 
524 GC, Cases T-456/14, T-17/14, T-713/14.  
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Individual economic operators were also the most represented group among the 

applicants who lodged actions rejected as inadmissible after the written procedure.525 Individual 

economic operators brought 79 inadmissible actions (74.53% of all actions declared 

inadmissible). Most often, they failed to meet the criterion of direct and individual concern to 

contest a decision conferring benefits upon their competitors, or they directed their actions 

against legal acts that needed national implementing measures. Interestingly, as much as 25% 

of inadmissible cases were directed against acts not considered by the EU Courts as 

challengeable (letters, communications, preparatory measures). Most of the inadmissible cases 

lodged by natural persons were rejected for formal deficiencies or because they addressed 

non-challengeable acts. NGOs, trade unions and other social actors made few attempts during 

the reference period to break through the well-established restrictive interpretation of 

admissibility criteria.526 However, the statistical data relating to inadmissibility cannot 

illustrate the full effects of the restrictive admissibility criteria. It is likely that many parties 

somehow affected by EU legal acts are deterred by the well-stablished restrictive 

interpretation and do not even try to lodge an action. 

The statistical data reveal that the procedure for validity references from national 

courts does not significantly widen access to justice before the EU Courts. In the reference 

period, only 38 validity references were completed by the CJ. In as much as 27 of the domestic 

proceedings that had led to validity references, the applicants or plaintiffs were individual 

economic operators opposing national or local administrative authorities. Almost all 

references come from domestic administrative courts performing reviews of individual 

administrative acts based on EU acts of general application. In only three cases, has the 

preliminary reference procedure allowed an NGO or a civil society member to challenge an 

EU act of general application.527 

 

4.2.2. A constitutional or rather administrative Court? The types of impugned acts 

Within the annulment proceedings brought by private applicants, the vast majority of EU 

Courts’ activities fall under the category of the judicial review of individual administrative 

 
525 This study does not consider 102 cases declared as manifestly inadmissible or bound to fail without procedure. 

In such cases actions were often directed against non-EU bodies or did not respect the deadline. 
526 Trade unions brought two actions against the Commission State aid decisions addressed to companies the 

employees of which they represented (GC, Cases T-2/13, T-7/13, T-156/10). NGOs lodged 5 unsuccessful actions but 

only one was rejected due to the lack of direct and individual concern (GC, Cases T-673/13, T-598/15), whereas 3 

were rejected on formal grounds. 
527 CJ, Cases C-362/14; C-293/12 & C-594/12; C-444/15. In one case, the national proceedings that led to a validity 

reference had been brought by a professional association of lawyers (C-543/14). In another case, the national 

proceedings were brought by a group of citizens adversely affected by EU austerity measures (C-526/14). 
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decision-making. Such individual decision-making may be embodied in administrative 

decisions addressed to specific private parties (like in competition law cases) or decisions 

formally addressed to Member States but concerning a specific range of private parties (like in 

State aid cases). The cases in which the EU Courts review, at the request of private applicants, 

generally applicable legislative or regulatory acts are very rare. Moreover, in the vast majority 

of these otherwise very rare cases, the impugned regulatory acts are of ‘hybrid nature’, i.e. 

from the substantive point of view they constitute individual administrative decisions 

affecting directly and individually the applicants for judicial review. 

 

 

 

Within the annulment proceedings brought by private applicants, the EU Courts 

mostly dealt with individual administrative decisions implementing EU internal policies such 

as competition, State aid, antidumping, agriculture and fishery, customs, as well as relatively 

younger internal policies, more complex from the technical or scientific point of view, such as 

the risk regulation of chemicals, pharmaceuticals, emissions trading scheme, financial and 

monetary policy etc. The EU Courts also dealt with a large number of cases regarding 
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institutional matters, such as access to documents and public procurement, and CFSP 

restrictive measures. 

An action against a legislative regulation turned out to be admissible in only 3 cases. 

In two, the actions lodged by trade unions of EU civil servants concerned only the procedure 

for the adoption of the new EU civil service legislation. These actions were lodged, as already 

mentioned, thanks to a higher-order legal norm conferring the right to consultation upon the 

said trade unions.528 The third action was directed against a Commission implementing 

regulation and an objection of illegality was raised against the parent legislative regulation.529 

It follows that private annulment actions very rarely lead to the ‘constitutional’ review of EU 

legislative acts.530 

 

 

In the reference period, a few applicants, mostly economic operators, tried – without any 

success however – to break through the well-established restrictive interpretation of access 

rules and challenge legislative acts regarding the new rules on safety of plant breeding,531 

conservation of fish stocks532 and mutual recognition of professional qualifications.533 One 

should also note a high number of rejected actions concerning acts of general application, 

especially implementing regulations, as well as ‘atypical acts’, such as for instance interpretive 

competition law guidelines534 or a declaration of the Eurogroup.535 In all these cases, either 

 
528 GC, Cases T-17/14 and T-456/14. 
529 GC, Case T-296/12. 
530 Which somewhat undermines the popular narrative about the CJ as the constitutional court of the EU. One could 

argue that a characteristic feature of a constitutional court is that it allows ordinary citizens and private parties to 

contest legislative choices on both substantive and procedural constitutional grounds. In the EU context, legislative 

choices are made by the co-legislators adopting legislative acts, which turn out to be largely immune to judicial 

review because of the restrictive admissibility criteria. As discussed throughout this Section, validity references 

from national courts regarding acts of general application are equally rare. 
531 GC, Case T-560/14, T-559/14 (on appeal, CJ, C-408/15 P & C-409/15 P). 
532 GC, Case T-121/10. 
533 GC, Case T-185/14. 
534 GC, Case T-694/14. 
535 GC, Case T-330/13. 
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direct and individual concern or the concept of a ‘reviewable act’ turned out to be an 

insurmountable obstacle.536 

Within the validity reference procedure, the CJ’s activity falls under three categories: 

judicial review of individual decision-making acts (3); judicial review of general rule-making 

(regulatory) acts, including ‘hybrid acts’ (22 cases); and ‘constitutional’ review of law-making 

(legislative) acts (13). The impugned acts concerned various policy fields such as anti-dumping 

(9), CO2 emissions trading schemes (6), State aid (2), data protection (2), agriculture (2), 

protection of public health and the environment (2), etc.  

The rate of challenges to legislative or regulatory acts is clearly higher within the 

validity reference proceedings than annulment proceedings and may not seem that low 

overall. One could compare 35 completed validity reference cases regarding legislative or 

regulatory acts with the similar number of 39 annulment cases regarding the same types of 

acts rejected on admissibility grounds over the same reference period.537 Do rejected direct 

legality challenges to acts of general application come back as indirect validity references? 

Does the CJ’s conception of a decentralised system of justice based on the cooperation of 

national courts work ‘efficiently’? The available data do not provide a clear answer. It is 

currently not possible to establish what number of admissibly legality challenges would prove 

the ‘efficiency’ of the system. There may still be a large number of legal acts of general 

application that do not come before the EU Courts due to the problems of standing or the lack 

of an enforceable right to a preliminary reference on validity.538 

 

4.2.3. Widening the right to intervene 

A separate set of admissibility criteria relate to the right to intervene in pending annulment 

proceedings. Intervention allows third parties affected by the prospective ruling to protect 

their interests before the EU Courts. It does not grant the same procedural rights as the status 

of the appellant; it is limited to supporting or opposing the remedy sought and pleas in law 

formulated by one of the parties. Interveners cannot therefore widen the subject matter of the 

dispute but only advance new arguments which amplify the pleas already raised by the 

 
536 Many actions were rejected as directed against acts of contractual nature. In such cases, in other words, the 

applicants chose a wrong procedure (the action for annulment instead of arbitration clause). See, for instance, GC, 

Cases T-134/12 (CJ, Case C-102/14 P) and T-314/14 (CJ, Case C-279/15 P). 
537 See the graph on the previous page. 
538 Quantitative analyses regarding this matter should probably be combined with qualitative analyses of individual 

cases. 
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parties.539 Intervention nonetheless offers meaningful opportunities to influence the outcome 

of annulment proceedings. Interveners receive the non-confidential versions of written 

submissions of the main parties, can submit their own submissions and participate in the oral 

hearing. 540 

 From the instrumentalist perspective, interveners provide the EU Courts with useful 

data pertaining to the subject matter of the dispute. Often being market competitors of the 

applicants, they may present a different point of view on the case, increasing the chances for a 

factually and legally correct ruling. From the deliberative perspective, interveners, who are 

also affected by the contested act, receive the chance to enter into reasoned deliberation 

thereon and influence its reconsideration. At the same time however, intervention may 

significantly increase the time and cost of proceedings. In practice, many interveners do not 

offer any useful data to the EU Courts, but their participation instead requires the preparation 

of non-confidential versions of the main parties’ submissions.541 

 The EU Courts must balance the instrumental and deliberative gains as well as 

drawbacks for procedural economy resulting from intervention while deciding on whether to 

admit an application to intervene. Pursuant to the Statute of the EU Courts, any person 

establishing an interest in the result of a case may intervene in that case.542 What constitutes 

sufficient ‘interest’ is evidently indeterminate and subject to interpretation by the EU Courts. 

According to Barents, such a general criterion of interest has led to ‘casuistic case law, which 

is not free of contradictions’.543 The incoherence in the case law may stem from the fact that 

applications for intervention are not examined collegially but by a single judge – the Presidents 

or Vice-presidents of the GC and the CJ. 

The criteria for intervention are slightly more lenient than those for lodging the action 

for annulment, going beyond the restrictive German concept of subjective rights. According 

to the case-law formula, a person may be admitted as an intervener if she establishes that her 

legal position or economic situation may be directly affected by the ruling’s operative part. An 

intervener cannot merely rely on being in a similar position to the main applicant.544 In 

 
539 For instance, GC, Joined Cases T-394/08, T-408/08, T-453/08 et T-454/08, Regione autonoma della Sardegna v 

Commission, paras. 42-43, CJ, Joined Cases C-471-473/09 P, Diputación Foral de Vizcaya v Commission, paras. 109-111, 

117-119.  
540 Interventions by private parties are allowed only in proceedings initiated by private applicants. See, CJ, Case C-

40/10, Commission v Council, Articles 142-145 RPGC, Articles 129-132 RPCJ. 
541 P. G. MUGUET-PULLENNEC AND D. P. DOMENICUCCI, 'L’intervention devant le Tribunal après l’entrée en vigueur 

du nouveau Règlement de procédure: Entre droit d’ingérence et urgence judiciaire', 2015 Revue Lamy de La 

Concurrence 45, 61-71 at 62. 
542 Article 40 of the Statute. Intervention in preliminary reference procedures is governed by national procedural 

laws, CJ, Case C-61/14, Orizzonte Salute, paras. 32-39. 
543 BARENTS, supra n. 137 at 498. 
544 GC, Case T-370/08, Csepeli Áramtermelő v Commission, para. 12. 
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principle, the scope of potential interveners extends to those who fulfil admissibility criteria 

to lodge an independent action,545 as well as their market competitors546 or business partners 

in some recent cases. However, the EU judicature has retreated to the safe haven of the 

restrictive subjective rights doctrine. The CJ stated that the fact that the State aid decision 

contested in the main proceedings was likely to affect the economic and financial interest of 

the applicant for intervention, as the main applicant’s business partner, even significantly and 

to a greater extent that those of other partners, was insufficient since it did not alter the legal 

position of the applicant for intervention.547 

The EU Courts do, however, admit business sector organisations as interveners, if they 

represent an appreciable number of undertakings active in the sector concerned and the case 

may raise questions of principle affecting the functioning of the sector concerned. The EU 

Courts emphasise the instrumental and procedural economy gains of such interventions.548 

Such interventions ‘facilitate assessment of the context of cases, whilst avoiding multiple 

individual interventions which would compromise the effectiveness and proper course of the 

procedure.’549 

Trade unions, on the contrary, are unlikely to be able to intervene in proceedings 

concerning a decision which adversely affects a company the employees of which they 

represent. Their interest in this type of proceedings is deemed ’only indirect and hypothetical’ 

as there may never be certainty that a contested measure will result in massive lay-offs.550 In 

theory, the GC has confirmed that an interested worker union could intervene in annulment 

proceedings concerning a legal act relating to the rights of economic operators, if such an act 

could indirectly affect the welfare of their workers. However, a workers’ union must prove the 

 
545 For instance, GC, Case T-587/08, Fresh Del Monte Produce v Commission. These may be also non-economic 

operators, CJ, Case 410/15 P(I), Comité d'entreprise de la SNCM v Commission, paras. 4-6, 10-11. 
546 GC, Case T-210/01, General Electric v Commission, paras. 28-29, Case T-201/04 R, Microsoft v Commission, para. 91, 

Case T-119/09, Protégé International v Commission, para. 8, CJ, Case C-385/07 P, Duales System Deutschland v 

Commission, GC, Case T-54/07, Vitesse Networks v Commission, Joined Cases T-415/05, T-416/05 and T-423/05, Greece 

et al. v Commission. 
547 CJ, Case C-362/15 P(I), Etairia Larymnis Larko v Larko, paras. 19-20. See also, C-589/11 P(I), Schenker v Air France 

and Commission, paras. 14-15, Case C-33/14 P, Mory et al. v Commission, paras. 4 and 11. 
548 GC, Case T-37/04 R, Autonomous Region of the Azores v Council, paras. 57-71. 
549 GC, Case T-245/11, Client Earth and International Chemical Secretariat v ECHA, para. 12. 
550 GC (order of 4.3.2014), Case T-360/13, VECCO v Commission, paras. 24-26 and the case law cited, CJ (order of 

6.10.2015 concerning CAP Actions SNCM), Case C-418/15 P(I), SNCM v Commission, paras. 17-22. A trade union may, 

however, intervene in proceedings concerning a decision which affects the trade union’s procedural rights. Such a 

situation occurs, for instance, in case of a Commission decision not to open a formal State aid investigation in which 

trade unions may participate as interested parties, CJ (order of 6.10.2015 concerning Comité d’entreprise de la SNCM), 

Case C-410/15 P(I), SNCM v Commission. 
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causal link between the challenged act and a deterioration of workers’ situations, which seems 

in practice nigh on impossible.551 

And yet, surprisingly, the EU Courts admit interventions from NGOs, on condition 

that the subject matter and the territory of their activity correspond to the subject matter of the 

proceedings at hand. In particular, they must be involved in protection programmes or studies 

relating to the region and sector concerned. For instance, in joined cases concerning restrictive 

measures against members of the Iranian regime, the GC examined several reports and 

publications on human rights violations in Iran issued by the NGO concerned to verify 

whether it fulfils the said conditions for intervention.552 In a case concerning the banning of 

pesticides harmful to bees in the EU, similarly, the GC examined reports produced by 

Greenpeace and other organisations on the impact of the said pesticides on bees.553 The GC 

also took into account the fact that one of these organisations lodged an application for internal 

review of Commission acts concerning the said pesticides.554 

In a recent case, however, the CJ has succinctly rejected an application to intervene 

made by an animal welfare NGO in proceedings concerning a decision by the European 

Chemical Agency in which the latter requested to conduct chemical tests on animals. The CJ 

has simply stated that ‘it suffices to note that the fact that [the NGO] protects the interests of 

animals is not sufficient alone to show how its legal situation, or that of its members, would 

be affected by the Court’s decision’.555 In another case concerning a regulation limiting the use 

of some specific pesticides harmful to bees, on the contrary, the CJ applied its test for 

interventions in a distinctively lenient way to environmental NGOs. It contented itself with 

finding that the applicant NGO was campaigning against all pesticides harmful to bees. Unlike 

its usual practice, it did not request proof that an NGO had been involved in protection 

programmes or studies relating to the specific pesticides affected by the impugned regulation.556 

 The statistical data reveal that interventions in private annulment actions are relatively 

rare. In the reference period, interventions were allowed in 63 cases, i.e. 12.2% of all cases 

(admissible and inadmissible). As much as 85% of all admissible interventions in the reference 

period were made by economic operators (often, by competitors of operators benefiting from 

the impugned acts) or business associations in competition, State aid and anti-dumping cases. 

 
551 The latter condition has not been fulfilled in the case at hand, GC, Case T‑385/12 (order of 16.9.13), Orange v 

Commission, paras 28-38. 
552 GC, Case T-273/13 (order of 25.3.2015), Emadi v Council, Case T-274/13 (order of 4.12.2015), Emadi v Council. 
553 GC, Case T-429/13, Bayer CropScience v Commission, paras. 73-99. See also, GC, Case T-57/11 (order of 6.11.12), 

Castelnou v Commission. 
554 Ibid. para. 83. 
555 CJ (order of 28.5.2018), Case C‑565/17 P(R), BASF v ECHA, para. 37. 
556 CJ (order of 7.2.2019), Case C-499/18 P, Bayer CropScience v Commission. 
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In only 4 cases did interventions come from social actors. In two cases regarding CFSP 

measures interventions came from NGOs campaigning for justice in Iran. In a case regarding 

health claims on food products, an intervention came from a consumer association. In a case 

regarding State aid to energy infrastructure, an intervention came from an environmental 

NGO.557 Overall, it follows from the statistical data, however, that the procedure for 

intervention does not in practice have the effect of broadening access to justice before the EU 

Courts. 

 

4.3. The many-faced Court:  
Participation in judicial review proceedings 

4.3.1. The masters of EU procedural law 

Last but not least, the justice delivered by a review mechanism is relative to opportunities for 

participation offered by its rules of procedure. Procedural law is often regarded as a set of 

technicalities. However, discrete procedural arrangements reflect underlying assumptions 

regarding the legitimacy of the court, or different review authorities, and the role of litigants.558 

By pursuing specific goals – such as correctness, deliberation or procedural economy – 

procedural law shapes the legitimacy of review decisions and, possibly, the entire legal order.  

The active participation of the parties is, as already discussed, a crucial element of 

judicial or non-judicial review proceedings. It consists of advancing arguments and adducing 

evidence before an impartial arbiter.559 On the one hand, it facilitates the arbiter’s task as the 

parties advance pertinent arguments and adduce evidence that the arbiter might not be able 

to gather by herself. On the other hand, it provides the parties with reasons to believe that they 

might genuinely influence the decision that will affect them. Therefore, participation becomes 

a core building block of legitimacy in the normative sense: it provides the parties and the 

general public with moral reasons to perceive review decisions as binding sources of 

legitimate authority.560  

Procedural law secures the participation of the parties in judicial proceedings. Thus, it 

structures and constrains the exercise of judicial power. This is why in continental Europe it is 

usually enacted in the form of parliamentary legislation: comprehensive codes of civil and 

criminal procedure or statutes regulating proceedings before administrative and 

 
557 GC, Cases T-274/13, T-273/13, T-296/12, T-57/11. 
558 DAMAŠKA, supra n. 30 at 8-11. 
559 FULLER, supra n. 257 at 353. 
560 SOLUM, supra n. 1 at 181. 
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constitutional courts.561 EU procedural law,562 on the contrary, is scattered among sundry 

primary and secondary sources. But in fact, the EU judicature retains control over its creation 

and application. First of all, the EU judicature dictates the interpretation of Treaty provisions 

relating to its own powers.563 Moreover, the CJ has the right to propose amendments to the 

Statute of EU Courts, a protocol attached to the Treaties564 which can, however, be modified 

via the ordinary legislative procedure.565 In practice, the CJ has a considerable impact on the 

amendment process.566 Furthermore, the CJ and the GC adopt their own rules of procedure, 

which concretise the procedural rights and obligations of the parties (hereinafter, ‘RPCJ’ and 

‘RPGC’ respectively).567 While the rules of procedure require approval by the Council,568 the 

Council largely seems to follow the EU Courts’ proposals.569 Importantly, there are no rules 

delimiting the scope of matters to be regulated by the Statute and the rules of procedure 

respectively. Hence, in theory, the EU Courts can choose freely in which of the said acts a given 

matter should be regulated.570 Finally, there is no external review of fair trial standards applied 

by the EU Courts.571 It is the EU Courts that must occasionally rule on the compliance of 

procedural rules – enacted by the courts themselves – with fundamental rights.572 The 

 
561 J.-P. KEPPENNE, 'Les procédures de révision du cadre réglementaire des juridictions de l’Union', 2017 Cahiers de 

Droit Européen, 343-370 at 343. 
562 LENAERTS et al., supra n. 4 at vii. These authors define EU procedural law as that which sets out the remedies and 

mechanisms available to enforce EU law in the EU Courts to obtain judicial protection against unlawful action on 

the part of EU institutions and bodies. 
563 Article 47 of the EU Charter of Fundamental Rights, Article 19 TEU and Articles 251-284 TFEU.  
564 Protocol no 3 to the Treaties on the Statute of the Court of Justice of the European Union.  
565 Article 281 TFEU. 
566 ALEMANNO AND PECH, supra n. 84, L. COUTRON, 'The Changes to the General Court', in M.-P. Granger and  

E. Guinchard (eds.), The New EU Judiciary: An Analysis of Current Judicial Reforms (Wolters Kluwer, 2018) at 143. 

However, the Commission and the Council quite recently opposed the CJ’s proposal for an amendment of the 

Statute that would transfer jurisdiction in infringement proceedings to the GC. They highlighted the need to await 

assessment of the GC enlargement in late 2020. See, COMMISSION, ‘Opinion on the draft amendments to Protocol  

No 3 on the Statute of the Court of Justice of the European Union, presented by the Court of Justice on 26 March 

2018’, COM(2018) 534 final, CJ, ‘Draft Amendment to Protocol No 3 on the Statute of the Court of Justice of the 

European Union - Letter of the President of the Court of Justice’, (2018) Council doc. 11180/18. 
567 Supra n. 434. 
568 Article 253(6) TFEU and Article 254(5) TFEU. The draft of the RPGC must be approved by the CJ, Article 254(5) 

TFEU. 
569 Available sources indicate that in the process of approving recent procedural reforms the Council has focussed 

on selected issues relating to the procedural rights and interests of the Member States. Compare successive versions 

of the Draft RPCJ, Council doc. 11147/11, 5140/11, 6422/12, 8020/12, and Draft RPGC, Council doc. 7795/14, 15628/14, 

16522/14. A Court insider gives assurances, however, about intense scrutiny by the Council, M. A. GAUDISSART, 'La 

refonte du Règlement de procédure de la Cour de Justice', 2012 Cahiers de Droit Européen 48(2), 603-669 at 610. 
570 KEPPENNE, supra n. 561 at 356. In the course of the last process of amending the Statute aimed at introducing the 

filtering of appeals from the GC’s rulings lodged at the CJ (see, Section 5.2. below), the Commission asked for draft 

rules of procedure implementing the new device without awaiting the adoption of the relevant provision of the 

Statute. See, COMMISSION, supra n. 566, para 38. 
571 Such a review could be provided by the ECtHR under Article 6 ECHR, following the EU accession to the ECHR. 
572 For instance, regarding the prohibition against being represented by an in-house lawyer, CJ, Case C-464/16 P, 

PITEE v Commission, paras. 10-14 and 23-36. Regarding the obligation to lodge submissions in the EU Courts’ 
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cumulation by the EU judicature of different kinds of power over EU procedural law, 

predominantly composed of provisions drafted and approved behind closed doors, has given 

rise to doubts as to the democratic legitimacy of EU procedural law.573 

How the EU Courts apply their procedural law in practice is a separate matter. Various 

sources, as already mentioned, suggest that the EU Courts have embraced efficiency as the 

main yardstick of their activity. For instance, the reasoning given to back up a major 

procedural reform of the GC completed in 2015, which has affected the procedural rights of 

the parties,574 was replete with efficiency-related rhetoric: ‘maximum effectiveness with 

minimum resources’, ‘a significant increase in the number of cases disposed’, ‘a need for 

increased judicial productivity’, ‘heavy budgetary constraints faced by the institution’, while 

not mentioning fair trial equally often.575 The internal and external pressure to achieve 

efficiency, coupled with the lack of judicial accountability for EU procedural law and practice, 

should raise scholarly interest in the procedural rights of the parties before the EU Courts.576 

Participation of parties in EU judicial review proceedings is enabled by means of 

several procedural tools: two exchanges of written pleadings,577 an oral hearing,578 measures of 

organisation of procedure (e.g. written questions)579 or comments on evidence.580 It can also be 

curtailed if the case is promptly dismissed as manifestly bound to fail.581 Whether some of the 

said procedural tools enabling or curtailing participation can be used depends on a case-by-

case discretionary appraisal by the judges, the rules of procedure providing only very general 

criteria in this respect. Hence, there is need for empirical research.582 

 

 
headquarters, Case C-478/11 P, Laurent Gbagbo et al. v Council, para 63. On the possibility to dispense with the oral 

hearing and optional procedural steps, see, Case C-666/16 P, Lysoform v ECHA, paras. 35-46. 
573 CH. ECKES AND V. ABAZI, 'Closed Evidence in Eu Courts: Security, Secrets and Access to Justice', 2018 Common 

Market Law Review 55(2), 753-782. 
574 The second round of written pleadings has become optional and certain procedural time limits have been 

shortened. See, Draft RPGC, Council doc. 7795/14 at 6, Draft RPCJ, Council doc. 11147/11 at 2-3. 
575 Draft RPGC, ibid. at 5-6. 
576 The practice-oriented voluminous guidebooks of EU procedural law do not pay separate attention to the issue 

of participation, BARENTS, supra n, LENAERTS et al., supra n. 4, K.P.E. LASOK, European Court Practice and Procedure 

(Bloomsbury, 2017). [e] 
577 Articles 76-83 RPGC; Articles 167-175 RPCJ. 
578 Articles 106-115 RPGC; Articles 76-85 RPCJ. 
579 Articles 89-90 RPGC; Articles 61-62 RPCJ. 
580 Article 91ff RPGC; Articles 63ff RPCJ. 
581 Article 126 RPGC; Article 180 RPCJ. 
582 The data do not cover intellectual property cases (mostly regarding trademarks) which are governed by a distinct 

procedural regime. See, Article 171 ff RPGC. On the study of judicial practices at international courts, see, J. L. 

DUNOFF AND M. A. POLLACK, 'International Judicial Practices: Opening the "Black Box" of International Courts', 2018 

Michigan Journal of International Law 40(1), 47-113. 
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4.3.2. The adversarial system and criticism thereof 

The most essential characteristic of the annulment procedure, in contrast to, for instance, the 

preliminary reference procedure, is that it is governed by what Barents has called a ‘system of 

pleas’.583 The system of pleas seeks to strike a fair balance between the process values related 

to the parties’ participation and procedural economy.584 According to Article 21 of the Statute 

of the EU Courts, an initial application for annulment must contain a brief statement of the 

pleas in law against the impugned act and the relevant evidence.585 In its early days, the EU 

judicature derived the conclusion from this provision that – in principle – it is not competent 

to raise new pleas in law on its own motion in the course of proceedings (ne ultra petita).586 The 

subject-matter and limits of the dispute should be set from the outset by the initial application, 

in the interests of obtaining legal certainty for the litigants and any affected third parties.587 

The applicant cannot raise new pleas or offer or demand new evidence at a later stage of the 

procedure, save for in exceptional circumstances. This also avoids the risk of repeating certain 

procedural stages to enable submission of comments on the new pleas or pieces of evidence.588  

Nevertheless, the system of pleas does not reduce the role of EU Courts to passive 

observers of proceedings.589 The EU Courts are not bound by specific arguments advanced by 

the parties in support of their pleas;590 they have also developed a thorough standard of review. 

The responsibility of the applicant’s lawyer for the case is still significant, especially with 

regard to indicating the relevant evidence, as the General Court enjoys discretion with regard 

to the need to supplement information about the case.591 The EU judicature had in the past 

been criticised, as has already been discussed, for not adopting a sufficiently active approach 

to fact-finding. 

The EU judicature can, exceptionally, raise a ‘plea relating to public policy’ on its own 

motion. This judge-made concept assumes, as has been explained by AG Jacobs, that certain 

pleas relate to fundamental values of the EU legal order, the interests of third parties, and the 

 
583 R. BARENTS, 'EU Procedural Law and Effective Legal Protection', 2014 Common Market Law Review 51(5), 1437-1462. 
584 CJ, Case C-122/16 P, British Airways, paras. 86-87 and 89; Case C-272/09 P, KME v Commission, para 102. 
585 A plea in law is an allegation that a contested act or conduct on the part of the institution constitutes an 

infringement of a legal norm. BARENTS, supra n. 137 at 618. 
586 CJ, Case 46 & 47/59, Meroni v High Authority. 
587 CJ, Case C-272/12 P, Commission v Ireland, paras. 27-29; Case C-122/16 P, British Airways, para. 84. 
588 Pursuant to Article 84 RPGC, a new plea may be raised if it is based on facts that have come to light in the course 

of the proceedings. Pursuant to Article 85(2 and 3) RPGC, parties may produce or offer further evidence in the 

course of the proceedings provided that the delay in the submission of new evidence is justified.  
589 If it needs to obtain the evidence from the institution, the EGC first adopts a so-called measure of organisation 

of procedure. In 2014-2016, a binding inquiry measure was adopted in only 49 private annulment cases that ended 

in judgment (app. 9.6%), GC REGISTRY, Email of 21.2.2018 are on file with the author.  
590 GC, Case T‑586/14, Xinyi v Commission, paras. 29-35 and the case law cited. 
591 CJ, Case C-419/15 P and C-505/15 P, Ori Martin v Commission, para. 108. 
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general public rather those of only the persons directly concerned.592 This concept 

encompasses pleas relating to the competence to adopt the impugned act593 and essential 

procedural requirements,594 e.g. motivation595 and adoption rules.596 Legal norms setting out 

competences and essential procedural requirements are believed to warrant legal certainty and 

observation of the principle of conferral. In contrast, pleas relating to breaches of ordinary 

procedural requirements, the misuse of powers, and especially breaches of any substantive 

norm are not considered to relate to public policy. The EU judicature would seem to be 

cautious about broadening the catalogue of pleas relating to public policy, hesitating especially 

about the status of the right to be heard within administrative proceedings and the rights of 

defence.597  

The system of pleas is complemented by the adversarial principle, pursuant to which 

the EU judicature may consider only those procedural items which have been made available 

to the representatives of the parties and on which they have been given an opportunity to 

express their views.598 This principle is enforced strictly and must be applied even if the EU 

judicature raises a plea relating to public policy on its own motion.599  

The rationale behind the system of pleas, coupled with the adversarial principle, lies 

first and foremost in the process value of accuracy. As argued by Fuller, partisan advocacy 

before a passive arbiter facilitates judicial decision-making and increases the likelihood of 

correct decisions. Whereas by dint of partisan advocacy, the arbiter is always fully acquainted 

with both sides of the story, the role of active inquisitor is more demanding. An inquisitor 

must develop the most effective statement of its case for each party and then proceed to ‘view 

with distrust… the products of his best mental efforts.’600 A passive arbiter plays only one role 

in the process whereas an active inquisitor must somehow play all three: representative of 

each of the parties and decision-maker. The adversarial principle undoubtedly also enhances 

the deliberative quality of proceedings since it ensures the parties have opportunities to 

 
592 AG Jacobs, Case C-210/98 P, Salzgitter v Commission, paras. 141-142. 
593 For instance, GC, Case T-676/13, Italian International Film v EACEA, para. 40 and the case law cited. 
594 CJ, Case C-325/91, France v Commission, para. 26. 
595 CJ, Case C-415/14 P, Quimitecnica.com and de Mello v Commission, para. 57. 
596 GC, Case T-284/08, PMOI v Council, paras. 25-27. 
597 The CJ held that the breach of procedural rights did not relate to public policy, Case C-421/11 P, Total and Elf 

Aquitaine v Commission, para 35. See, however, AG Bot, Case C-43/15 P, BSH v EUIPO; and GC, Case T-17/14, U4U 

et al. v Parliament and Council, paras. 95-96; GC, Case T-456/14, TAO-AFI et al. v Parliament and Council, paras. 151-

152; Case T-263/15, Gdynia and Kossakowo v Commission, paras. 70 and 89. See, also, F. CLAUSEN, Les moyens d’ordre 

public devant la Cour de Justice de l’Union européenne (Bruylant, 2018). 
598 Articles 65 RPGC and 62 RPCJ. For exceptions, see, Articles 104-105 and, among others, CJ, Joined Cases C-584/10 

P, C-593/10 P and C-595/10 P, Commission v Kadi, para. 129. 
599 CJ, C-89/08 P, Commission v Ireland, paras. 38-40, 50-57 and 59-61. Arguably, this requirement stems from the case 

law of the ECtHR, Case No. 19075/91, Vermeulen v Belgium, para. 33. 
600 FULLER, supra n. 257 at 382-383. 
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present their views on all relevant issues and evidence. Last but not least, the system of pleas 

fosters procedural economy. As the parties must put ‘all cards on the table’ in their initial 

written submissions, the risk of protracted proceedings due to a sudden broadening of their 

subject-matter is minimised.601 

The system of pleas puts a great deal of responsibility for the outcome of the case on 

the lawyer. This is why the EU Courts cling to a strict interpretation of the duty to be 

represented by an independent lawyer (as opposed to in-house counsel),602 although an 

equivalent concept of ‘lawyer as an independent officer of the court’ is not common to all EU 

member states.603 Reality, however, does not always align with theory. As there is no distinct 

body of lawyers specialising in litigation before the EU Courts, the applicant’s lawyer may not 

always succeed in setting out all relevant pleas correctly. Any mistake a lawyer makes might 

have broader repercussions; it could result in an unlawful act being upheld which might 

somehow affect third parties. Arguably, it could also create the impression that the applicant’s 

case has not been fully and genuinely heard due to juristic formalities. In this respect, much 

depends on the judge’s flexibility in interpreting the pleas which have in effect been raised.604  

The EU judicature has striven to minimise the drawbacks of the system of pleas. It has 

held that it is not bound by any specific argumentation in support of pleas605 and that it can 

admit new pleas provided they can merely be qualified as ‘amplifying’ those already raised 

by the initial application.606 Still, as has been reported by an insider to the EU judicature writing 

extra-judicially, appellants increasingly allege, before the Court of Justice, that the General 

Court has failed to raise a public policy plea to remedy a lawyer’s mistake.607 

Barents argues that the system of pleas might not comply with the fundamental right 

to effective judicial protection.608 In certain domestic jurisdictions, administrative courts 

indeed play a more active role.609 In Germany, for instance, the role of the administrative courts 

 
601 K. LENAERTS, 'De quelques principes généraux du droit de la procédure devant le juge communautaire', Mélanges 

en hommage à Jean-Victor Louis (Editions de l'Université de Bruxelles, 2003), 242-261 at 245-246. If the applicants were 

allowed to broaden the subject matter during the course of proceedings, they would also circumvent the time limit 

for bringing annulment proceedings set in Article 263(6) TFEU. 
602 For instance, GC, Case T-702/15, BikeWorld v Commission. 
603 CJ, Case C-422/11 P and C-423/11 P, PUKE & Poland v Commission, para. 23. See also, GC, Case T-137/16, 

Uniwersytet Wrocławski v Research Executive Agency, in which the GC rejected an action because the lawyer was also 

a professor at a university he represented. This ruling is now under appeal, AG Bobek, Opinion C‑515/17 P and 

C‑561/17 P, Uniwersytet Wrocławski v REA & Poland. 
604 Respondent C6. 
605 GC, Case T‑586/14, Xinyi v Commission. 
606 For instance, GC Case T-76/14, Morningstar v Commission, para. 54. 
607 C. NAOME, Le pourvoi devant la Cour de Justice de l’Union européenne (Larcier, 2016) at 41. 
608 BARENTS, supra n. 137, p. 873-885. 
609 For an overview, see, F. CASTILLO DE LA TORRE, 'Le relevé d’office par la juridiction communataire', 2005 Cahiers 

de Droit Européen, 395-463. 
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is to ensure that law prevails over all State activities. As a consequence, administrative courts 

are bound to assess the legality of impugned acts not only on the basis of pleas explicitly put 

forward by an applicant but in light of all rules that they deem applicable to the case.610 

Moreover, they are required to carry out all necessary factual investigations on their own 

motion.611 The system of pleas adopted in EU annulment proceedings is just one of several 

existing models of judicial proceedings.612  

Given the EU judicature’s omnipotence over EU procedural law, it would seem that it 

is within its power to revise the system of pleas if it feels the need to do so. Even assuming 

that the system stems explicitly from Article 21 of the Statute,613 the Court of Justice could 

initiate its amendment.614 Naturally, any relaxation of the system of pleas would affect 

procedural economy by slowing down proceedings and increasing costs. It is not unknown 

for case files, e.g. in competition law cases, to be several volumes thick.615 It is furthermore 

open to debate whether any liberalisation of the system of pleas would result in a systemic 

increase in the correctness of acts adopted by EU authorities or would rather overburden the 

EU Courts with responsibility for primary law, rule and decision-making. 

The system of pleas would seem to have yet another important justification. It arguably 

reflects an assumption as to how far the EU Courts should or are capable of constraining 

administrative and political authorities.616 As noted by Barents, the system of pleas had been 

adopted in the early days of European integration and never fundamentally revised.617 In those 

early days, the Court functioned in an emerging legal order without fully-fledged standards 

of public law at its disposal.618 Courts cannot be active in a legal vacuum, i.e. without certain 

pre-existing normative standards for their decisions.619 Such public law standards have been 

laboriously worked out over the years. This is perhaps why the proposal has been made to 

revisit the rationale used to underpin the system of pleas. 

 
610 M. ELIANTONIO, Europeanisation of Administrative Justice? The Influence of the ECJ’s Case Law in Italy, Germany and 

England (Europa Law Publishing, 2009) at 160-161. 
611 Ibid. at at 197. 
612 The ECHR standards under Article 6 exclude neither the adversarial nor the inquisitorial system of 

administrative justice. AG Colomer, Case C-480/99 P, Gerry Plant v Commission, paras. 34-37. 
613 This is debatable in light of the text of Article 21 of the Statute. 
614 It could still be argued that the system of pleas follows from Article 263 TFEU, which stipulates that the CJ can 

review legal acts of institutions in response to actions and considering grounds for review indicated by authorised 

applicants. 
615 CLAUSEN, supra n. 597 at 287-288. 
616 DAMAŠKA, supra n. 30 at 8-11. 
617 BARENTS, supra n. 137 at 877-881. 
618 A. M. DONNER, 'National Law and the Case Law of the Court of Justice of the European Communities', 1963 

Common Market Law Review 1(1), 8-16. 
619 FULLER, supra n. 257 at 372-373. 
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The authors of the founding Treaties furthermore intended to protect the fledgeling 

supranational authorities, especially the High Authority, from being swamped with legal 

challenges and from the Court’s dominance. That is why they opted for the restrictive locus 

standi rules of annulment actions. The system of pleas follows an analogous rationale. It limits 

the powers of the EU judicature vis-à-vis political authorities since the scope of judicial review 

depends on the applicant’s initiative.620 A more active role for the EU judicature in annulment 

proceedings would reinforce concerns about the fine line between judicial review and the 

actual replacement of challenged authorities in primary law, rule and decision-making. 

 

4.3.3. Participation before the General Court 

Moderating workload? 

Since applicants bear considerable responsibility for cases they bring before the EU Courts, the 

opportunities they enjoy for participation in the course of the proceedings become crucially 

important. When presenting written and oral submissions, they must prove the unlawfulness 

of the contested measure. Given the complex admissibility criteria for annulment actions, not 

only the substance but also the admissibility of the action may be discussed during the 

proceedings. For the sake of procedural economy, the GC has been granted the option of 

dismissing actions on admissibility or substantive grounds without undergoing the full course 

of procedure if they are considered manifestly bound to fail. Namely, pursuant to Article 126 

RPGC, if it is clear that the GC has no jurisdiction to rule on the action, the action is ‘manifestly 

inadmissible’ or ‘manifestly lacking any foundation in law’, the GC may dismiss the action by 

means of a reasoned order without taking any further procedural steps. The CJ has held that 

the application of Article 126 RPGC does not amount to a breach of the right to a fair trial 

provided that the criteria for application of that provision are fulfilled.621 While this practical 

device allows the GC to moderate its workload, its use nevertheless results in a constriction of 

the ability of the parties to participate in the proceedings.  

Given that it has occasionally been suggested the EU Courts actively try to reduce their 

workload by rejecting a large number of actions on admissibility grounds, one might 

accordingly expect to see frequent and flexible use of Article 126 RPGC.622 Moreover, the GC 

 
620 AG Jääskinen, Case C-603/13 P, Galp v Commission, para. 36, AG Mengozzi, Case C-122/16 P, British Airways, 

paras. 82-92. 
621 CJ, Case C-308/07 P, Atxalandabaso v Parliament, paras. 36-38. 
622 For instance, ARNULL, supra n. 117. 
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can apply Article 126 RPGC at any stage of a procedure,623 even shortly after an action has been 

lodged.624 The collected data demonstrate, however, that Article 126 RPGC is used quite 

moderately. Between 2014 and 2016, 104 annulment actions brought by private parties were 

dismissed on the basis of this provision with a reasoned order declaring the action manifestly 

bound to fail. An identical number of actions were dismissed pursuant to Article 130 RPGC, 

which provides for a separate procedure regarding the admissibility of the case including 

further opportunities for participation through an exchange of written pleadings and, 

possibly, even an oral hearing. During the same period, 509 annulment actions lodged by 

private parties proceeded to judgment following a complete procedure.625 A closer analysis of 

the actions dismissed as manifestly bound to fail without undertaking further procedural steps 

shows that such cases often suffer from formal deficiencies, such as a lack of required legal 

representation or failure to meet a deadline. 

As regards the option to dismiss an action ‘manifestly lacking any foundation in law’, 

i.e. on substantive grounds, this has been narrowed down to cases in which the applicant’s 

argumentation contradicts a consistent line of case law,626 or where the applicant’s pleas have 

already been examined by the EU judicature in another case with regard to the same 

decision.627 The collected data also suggest that this option is used sparingly – in at most 19 

cases.628 Interviewees have mentioned proposals to broaden the scope of the Article 126 RPGC 

procedure to include cases requiring a legal assessment of fact.629 It would seem, however, that 

the restrictive stance generally prevails and an action may be deemed ‘lacking any foundation 

in law’ only if the applicant’s interpretation of law finds no support in the legal text or 

established case law.630  

Interestingly, rather than citing the need to moderate the judicial workload, e.g. by use 

of the simplified procedure, certain interviewees have instead expressed concerns about a 

shortage of work for the recently enlarged GC, also noting the current tendency to assign more 

 
623 Irrespective of any other steps already undertaken, e.g. measures of organisation of procedure. CJ, Case  

C-547/03 P, AIT v Commission, para. 30. 
624 GC, Case C-580/08 P, Srinivasan v Ombudsman, paras. 33-36. 
625 GC REGISTRY, Email of 8.8.2017, on file with the author. 
626 CJ, Case C-155/98 P, Alexopoulou v Commission, paras. 11-13. 
627 CJ, Case C-437/98 P, Infrisa v Commission, paras. 16-24. 
628 Importantly, these numbers may include a certain number of actions lodged by member states. For intellectual 

property cases, this number is 33. These data come from the GC REGISTRY, ‘Statistiques judiciaires’, 31.12.2014 (at 

10), 31.12.2015 (at 12), 31.12.2016 (at 12), received in response to a request for public access to documents on 

15.2.2018, on file with the author. 
629 Respondents C6, C8, C10.  
630 For instance, GC, Case T-19/13, Frank Bold Society v Commission; GC, Case T-89/13, Calestep v ECHA; GC, Case T-

178/15, Kohrener v Commission. 
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cases to chambers of five rather than three judges.631 This might suggest that, for the near 

future, there is no risk that the procedural rights of parties will be limited due to a lack of 

resources.  

 

The instrumental aspect of participation 

Written and oral submissions by the parties support the accuracy of decision-making but also 

slow down the proceedings and generate costs for both parties (e.g. lawyers’ fees) and for the 

court (e.g. time needed to process submissions, translations). This is why the RPGC allows 

judges leeway to tailor the scope of the parties’ right to participation. In particular, the new 

RPGC has maintained the provision enabling judges to dispense with the second exchange of 

written pleadings and eased the requirement to hold oral hearings.632 Despite predictions of 

increasingly moderate use of the second exchange of written pleadings and lesser importance 

being accorded to oral hearings,633 the GC was still holding these procedural stages in nearly 

every annulment case through late 2016.634 Interviewees reported no signs of any major change 

in this trend, rather highlighting the contribution of additional written and oral submissions 

to the accuracy of decision-making. 

Pursuant to Article 83 RPGC, a second exchange of written pleadings – a reply and 

rejoinder – takes place by default, unless the GC decides that a second exchange of pleadings 

is unnecessary because the contents of the file in the case are ‘sufficiently comprehensive’. 

Under the 2015 RPGC, the chamber president can also specify the matters to which the 

additional pleadings should relate, in order to increase their usefulness.635 If the GC decides 

not to proceed to a second exchange, the parties may still present a reasoned request to 

supplement the case file. The decision in this respect rests with the judges.  

An oral hearing, on the contrary, does not take place by default, pursuant to Article 106 

RPGC. A party may file a request for an oral hearing, stating the reasons for which it wishes 

to be heard. The GC may dispense with an oral hearing if no request has been filed for one to 

 
631 Respondents C3, C4, C6 and C8. As noted by the GC President, the GC, with its strengthened judicial capacity, 

can now refer more cases (87 in 2018) to Chambers in an extended composition of five judges in order to maintain 

the quality of case law and to deal with cases which raise very significant issues. See, CJ, ‘Press Release No 39/19’, 

25.3.2019. 
632 Draft RPGC, Council doc. n. 7795/14, p. 6. 
633 See predictions by P. BIAVATI, 'The General Court's New Rules of Procedure', in M.-P. Granger and E. Guinchard 

(eds.), The New EU Judiciary: An Analysis of Current Judicial Reforms (Wolters Kluwer, 2018) at 296 and 299. 
634 This could play out very differently in intellectual property and other types of cases. The GC has disclosed that 

in 2018 the oral hearing was not held in 29% of all cases combined and in 42% intellectual property cases. See, CJ, 

‘Annual Report 2018’ at 227. 
635 Draft RPGC, Council doc. 7795/14 at 80. 
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be held and if it deems that ‘it has sufficient information available to it from the material in the 

file.’ The text of this provision again highlights the instrumental value of oral hearings. Under 

the previous rules of procedure, an oral hearing was always mandatory in annulment 

proceedings.636 Making it dependent on the court’s appraisal and a party’s request637 was 

intended to speed up the proceedings.  

It may come as somewhat of a surprise that such non-mandatory procedural stages 

were still taking place in nearly all cases through late 2016. Of the 509 annulment cases brought 

by private applicants that ended in the GC issuing a judgment, a second exchange took place 

in 453 cases (app. 90%). In only 11 cases (2%) did the GC reject a party’s request for a second 

exchange.638 The interviewees shared the conviction that second exchanges were useful in 

nearly every case in terms of fostering the accuracy of decision-making. In particular, they help 

make subsequent oral hearings more productive. Before the GC embarked upon its course of 

expansion, most judges and legal secretaries could only find time to look at the case file after 

the second exchange had transpired and the written pleadings subsequently been translated.639 

At present, judges increasingly have the time to examine case files after the first exchange, and 

the chamber president has a chance to indicate which matters the parties should focus in the 

second round. This development fosters the accuracy of decision-making, eliminates the need 

for subsequent written questions, and helps focus discussion at oral hearings.640 

The GC adopts a similar approach to oral hearings. In the period under consideration, 

498 of 509 judgments (app. 98%) in private annulment cases were issued after the oral 

hearing.641 Likewise, is it a widely shared view that oral hearings are instrumentally useful in 

nearly every case. They allow the parties and their lawyers to meet face to face, ask questions 

directly and observe the reactions of their opponents. Judges try, to the greatest extent 

possible, to invite the parties to focus on specific issues by means of written questions for the 

oral hearing or in person at the court immediately prior to the oral hearing.642 This is, however, 

not always possible since many cases involve a great number of unclear issues, mostly factual 

in nature.643 Before the oral hearing, the parties may also comment on the report summarising 

the facts, pleas, and arguments, which aims to safeguard the accuracy of the court decision.644 

 
636 But not intellectual property cases. 
637 The problem of applications by the parties for the oral hearing will be discussed in the following Section. 
638 GC REGISTRY, supra n. 625. In the 3-year period between 2010 and 2012, the GC authorised a second exchange of 

written pleadings in over 95% of all direct actions. Draft RPGC, Council doc. 7795/14 at 80. 
639 Ibid. at 80-81. 
640 Respondents C4, C6, C7, C9. 
641 GC REGISTRY, supra n. 625. 
642 See, Article 98(4) RPGC. 
643 Respondents C4 and C7. 
644 Practice Rules for the Implementation of the RPGC of 20.5.2015, OJ L 152/1, paras. 187-189. 
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Although measures of inquiry are rarely ordered, it is the court’s well-established practice to 

take evidence informally at the oral hearing.645 The interviewees have generally confirmed that 

it is common for judges to change their opinion on a case, even radically, after the oral 

hearing.646 One interviewee also observed that very few cabinets tend to draft judgments 

before the oral hearing.647  

The ‘measure of organisation of procedure’ is an additional procedural tool enabling 

parties to make further submissions and influence the court’s decision-making. This usually 

takes the form of written questions to the parties regarding specific issues that need to be 

addressed. Whether this tool is used is fully a matter for the judges to decide. Under Article 

89 RPGC, any such measure should serve to clarify contentious issues and promote the 

efficiency of the proceedings, which again directs our attention toward the balance between 

accuracy and procedural economy. Of 717 cases closed by a judgment or an order of 

admissibility in the period under consideration, the GC adopted such measures in no fewer 

than 520 cases.648 

 

The deliberative aspect of participation 

The President of the GC, writing extra-judicially, has opined that accuracy and timely 

decisions are primary process values for the GC, whereas providing the parties with an 

opportunity for a genuine hearing must be relegated to the status of a secondary value.649 

Nonetheless, an opportunity to be heard, especially in the course of oral hearings, i.e. facing 

the judges deciding the case, seems to be a recurring and important theme of the claims of 

applicants who sometimes allege before the CJ that, by giving up the oral hearing, the GC has 

breached the right to a fair trial.650 Interestingly, certain elements of the procedural practice of 

the GC – its generous approach to oral hearings and lengthy pleadings – could suggest that it 

actually recognises the intrinsic value of a genuine hearing. It is not clear, however, whether it 

would allow that intrinsic value to prevail over procedural economy if it were not so closely 

coupled with the instrumental value of accuracy. 

 
645 CJ, Case C-578/11 P, Deltafina v Commission, paras. 57-68; TORRE AND FOURNIER, supra n. 67 at 247-248. 
646 Respondents C3, C6, C8, C11. 
647 Respondent C11. 
648 Due to the diversity and frequency of the said measures, not all of them were registered as informed by GC 

REGISTRY, supra n. 589. 
649 M. JAEGER, 'The Court of First Instance and the Management of Competition Law Litigation', in H. Kenninen et 

al. (eds), EU Competition Law in Context (Hart Publishing, 2009), 1-16 at 7. 
650 For instance, CJ, Case C-682/13 P, Andechser Molkerei Scheitz v Commission, paras. 43-47. 
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The first illustration of this is provided by the GC’s approach to oral hearings. The 

current RPGC has eased the requirement to hold oral hearings, which had previously been 

organised automatically in all annulment cases.651 At present, within three weeks of being 

notified of the close of the written procedure, each of the parties may apply for an oral 

hearing.652 The party applying for the oral hearing must ‘state the reasons for which that party 

wishes to be heard’. Also, the Practice Rules stipulate that the application for an oral hearing 

‘must be based on a real assessment of the benefit of a hearing to the party in question and 

must indicate the elements of the case file or arguments which that party considers it necessary 

to develop or refute more fully at a hearing.’653 This would seem to imply that judges can 

scrutinise the reasons supporting a request for an oral hearing and dismiss it if, in their view, 

an oral hearing would not make an instrumental contribution to the accuracy of decision-

making.654 However, the same provision of the RPGC also states that the GC may dispense 

with an oral hearing ‘if there is no request’ from the party. This, in turn, would seem to imply 

that the judges are bound by the application for an oral hearing. That interpretation is 

confirmed by the motives of the draft RPGC655 and the extra-judicial writings of the GC’s 

President.656  

This issue has stirred up doubts among judges and litigators.657 But, in line with an 

internally adopted standard, an application for oral hearing is binding on the GC and there is 

no substantive scrutiny of the supporting reasons. ‘Literally one sentence of justification’ 

added to the request for an oral hearing declaring that the applicant simply wishes to discuss 

things further will suffice.658 There seems to be a conviction at the GC that oral hearings have 

an intrinsic value. As one interviewee put it: ‘it is important to give to every applicant a day 

in court’.659 And another interviewee said that oral hearings are important for achieving ‘justice 

which the applicants and the public can see from the outside’.660 Far from being a mere 

formality, oral hearings are often lengthy and complex. Thanks to the judges’ insightful 

 
651 Draft RPGC, Council doc. 7795/14 at 6. This rule did not apply to intellectual property cases and appeals from 

the rulings of the Civil Service Tribunal.  
652 Article 106 RPGC. 
653 Practice Rules, supra n. 644, para. 180. 
654 This reading seems to be shared by BIAVATI, supra n. 633 at 299. 
655 Draft RPGC, Council doc. 7795/14 at 107. 
656 JAEGER, supra n. 432 at 26. 
657 See, PRESIDENT OF THE COUNCIL OF BARS AND LAW SOCIETIES OF EUROPE, 'Letter to the GC Registrar of 12 May 2015', 

<http://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/PD_LUX/PDL_Position_papers/EN_PD

L_20150512_CCBE-comments-on-the-draft-Practice-Rules-for-the-Implementation-of-the-Rules-of-Procedure-of-

the-General-Court.pdf>. 
658 Respondents C6, C9 and C11. 
659 Respondent C4. 
660 Respondent C6. 

http://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/PD_LUX/PDL_Position_papers/EN_PDL_20150512_CCBE-comments-on-the-draft-Practice-Rules-for-the-Implementation-of-the-Rules-of-Procedure-of-the-General-Court.pdf
http://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/PD_LUX/PDL_Position_papers/EN_PDL_20150512_CCBE-comments-on-the-draft-Practice-Rules-for-the-Implementation-of-the-Rules-of-Procedure-of-the-General-Court.pdf
http://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/PD_LUX/PDL_Position_papers/EN_PDL_20150512_CCBE-comments-on-the-draft-Practice-Rules-for-the-Implementation-of-the-Rules-of-Procedure-of-the-General-Court.pdf
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questions, it is evident to the parties that all the cards are still on the table and this is the stage 

at which the case will actually be settled. 661 Statistical data confirm the GC’s generosity with 

regard to oral hearings. Following the new RPGC’s entry into force, not a single request for 

oral hearing has been denied.662 

Another illustration of the GC’s possible recognition of the intrinsic value of 

participation is arguably provided by the GC’s flexible approach to lengthy written pleadings. 

One of the current RPGC’s novelties is the authorisation it gives to the GC to dictate a 

maximum length for written pleadings. Lengthy pleadings tend to be seen as a smokescreen 

concealing a lack of convincing legal arguments.663 Another reason for submitting lengthy 

pleadings could, as observed by one interviewee, be the practice observed by certain law firms 

of calculating lawyers’ fees based on the number of drafted pages.664 In any case, lengthy 

pleadings invariably slow down the proceedings and generate additional costs, mainly 

because translations also need to be prepared.665 However, a formal decision to set a maximum 

length for written pleadings has yet to be adopted. It has however been considered that the 

issue is closely related to the right to a genuine hearing and an applicant’s right to plead its 

case freely.666 Hence, the GC has opted to give ‘soft’ instructions in this respect, which are 

contained in the Practice Rules.667 It has refrained from enforcing them through ‘hard’ means, 

e.g. rejecting the pleadings.668 In an attempt to deal with failures to put a curb on lengthy 

pleadings, the GC has entertained the possibility of charging parties for ‘avoidable’ costs due 

to processing and translation.669 However, there are doubts as to whether that mechanism 

could be used, given the intrinsic value of participation including the right to present one’s 

case before a court freely and the fact that the Practice Rules are not binding.670 

Nevertheless, it is difficult to assess whether the intrinsic value of participation could 

prevail over procedural economy if participation did not have such a strong instrumental 

value in nearly every case. In other words, judges might simply assume that it is fairly certain 

that an oral hearing will always make some sort of instrumental contribution and that it would 

actually require more effort to enforce attempts to curb lengthy written pleadings than to 

 
661 Respondent C4. 
662 Data provided by GC REGISTRY, supra n. 625. 
663 Respondents C3 and C5.  
664 Respondent C7. 
665 Article 75 RPGC. 
666 Respondents C3, C4, C6, C7, C12. 
667 Practice Rules, supra n. 644, para. 115. The CJ has also refrained from adopting a formal decision indicating the 

maximum length of written pleadings. However, the CJ’s decision does seem to follow from the variety and 

complexity of cases lodged at the ECJ, including those lodged via the preliminary reference procedure.  
668 Respondents C3 and C7. 
669 Article 139(c) RPGC. 
670 Respondent C11. 
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simply accept them. However, one could argue that  at present the GC’s approach to oral 

hearings is excessively generous, assuming that an applicant’s fundamental right to be heard 

before a court can also be realised by written means.671 

 

4.3.4. Participation before the Court of Justice 

The limited value of participation 

Under Article 256(1), para 2, TFEU, decisions given by the GC may be subject to a right of 

appeal to the CJ, on points of law only, however.672 Around a quarter of the GC’s rulings are 

appealed before the CJ, and less than a quarter of those appeals are successful.673 The structure 

of the appellate procedure resembles the first-instance procedure; both consist of two 

exchanges of written pleadings (one mandatory and one optional) and an oral hearing.674 

However, the CJ’s procedural practice differs significantly from that of the GC inasmuch as it 

increasingly leaves little space for participation by the parties. 

This could, on the one hand, be due to the CJ’s jurisdiction in appellate proceedings, 

which is limited, in principle, to questions of law. The CJ seems to adopt rulings in a fashion 

more akin to adopting a piece of legislation, i.e. focussing on abstract questions of principle. It 

does not need to take advantage of the active participation of the parties and information they 

provide because its role is usually not to settle fact-intensive cases.675 On the other hand, 

however, the scant importance attached to the participation of parties might mean that the CJ 

applies a deferential standard of review to the GC’s rulings, perhaps wishing to discourage 

the frequent submission of appeals.676 As has been reported elsewhere, the judges of the CJ are 

said to have an aversion to appeals, which are considered to carry less weight in enhancing 

the Court’s authority than do preliminary references.677 

This approach to appeals is demonstrated by the frequency with which the CJ uses 

optional procedural tools. As opposed to the first instance procedure, there is only one 

 
671 Respondent C4 observed that certain judges have a different view on the usefulness of oral hearings. 
672 Article 256(2) TFEU. Appellants may not raise new pleas before the CJ. See, article 170 RPCJ and CJ, Case C-

176/13, Council v Bank Mellat, para. 116. 
673 CJ, ‘Annual Report 2017’ at 222-225. 
674 Articles 167ff RPCJ. 
675 J. KOMAREK, 'Reasoning with Previous Decisions: Beyond the Doctrine of Precedent', 2013 The American Journal 

of Comparative Law 61, 149-172 at 158. The CJ is, in this respect, similar to continental supreme courts that were 

established to make authoritative pronouncements on what the law is rather than settle concrete legal disputes. 

Ibid. at 170-171. 
676 Proving this assertion would, however, require different research methods.  
677 A. HUYUE ZHANG, 'The Faceless Court', 2016 University of Pennsylvania Journal of International Law 38, 71-135 at 

121ff. 
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exchange of written pleadings in the default appellate procedure, pursuant to Article 175 

RPCJ. The CJ’s President678 must actively decide whether a second exchange is needed, based 

on a duly reasoned application submitted by the appellant. The President may also prescribe 

the length of the pleadings and indicate the points on which the parties should focus.679 

Requests for a second exchange are subject to scrutiny by the reporting judge and the advocate 

general. In practice, such requests are not accepted unless there is a need to respond to new 

issues raised in defence.680 According to the available data, no second exchange of written 

pleadings took place in the period under examination.681  

The CJ assumes a similar approach to oral hearings.682 Pursuant to Article 76 RPCJ, the 

CJ may decide not to hold an oral hearing if ‘on reading the written pleadings or observations 

lodged during the written part of the procedure’ it decides that ‘it has sufficient information 

to give a ruling.’ Parties may submit a reasoned request for an oral hearing, but as opposed to 

the practice adopted by the GC, the final decision rests with the CJ.683 In the period under 

consideration, of 230 cases on appeal, oral hearings were held in 94 (40.86%).684 In 92 cases on 

appeal (40%), the CJ rejected the party’s application for an oral hearing. 

The general assumption is that at the CJ, oral hearings do not strive to realise the 

parties’ right to participation. Oral hearings should always contribute some instrumental 

added value.685 If a hearing is organised, the CJ will invite the parties to concentrate on one or 

more specified issues in their oral pleadings.686 The course of an oral hearing is also more 

inquisitorial in nature than at the GC.687 After opening statements, in which parties should 

ideally respond to the questions set for the hearing, they are subject to individual questioning 

by members of the CJ. In contrast to the adversarial nature of oral hearings before the GC, in 

which parties can in principle immediately comment on their opponent’s statements, parties 

appearing before the CJ are only able to reply to each other’s answers in very brief closing 

 
678 In the appellate procedure, procedural decisions in the written procedure are taken by the CJ’s President. Cases 

are allocated to chambers only after the written procedure and a discussion of the general meeting of judges.  
679 Article 177(1) RPCJ. 
680 Draft RPCJ, Council doc. 11147/11 at 123. The ECJ may be bound by a request for an oral hearing in the 

preliminary reference procedure. See Article 76(3) RPCJ. 
681 CJ REGISTRY, Email of 28.7.2017, on file with the author. 
682 Article 76(2) RPCJ. A. ROSAS, 'Oral Hearings before the European Court of Justice', 2014 Maastricht Journal of 

Comparative and European Law 21(4), 596-610 at 599. 
683 Article 76 RPCJ. 
684 CJ REGISTRY, Email of 31.7.2017, on file with the author. 
685 Draft RPCJ, Council doc. 11147/11 at 66. See also Lenaerts, supra n. 4 at 774-775, Practice directions to parties 

concerning cases brought before the Court, OJ L 31/1 of 31.1.2014, para. 46.  
686 Article 61(2) RPCJ. 
687 See on the history of a change from the adversarial to inquisitorial style of hearings at the ECJ, S. O'LEARY, 'The 

Operation of the Court of Justice of the European Communities', in S. O'leary (ed.), Employment Law at the European 

Court of Justice: Judicial Structure, Policies and Processes (Hart Publishing, 2002). 
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remarks. This does not seem particularly effective. Responses are often given several hours 

after the original question was asked and a few minutes before the hearing draws to a close.688 

The procedural practice is similar in validity proceedings. In fact, the RPCJ provide for 

a single opportunity for the parties to the main proceedings to submit written observations.689 

Whether they can respond in writing to arguments raised by other parties, as well as the extent 

to which they actively participate in largely inquisitorial oral hearings, depends on the judges’ 

discretion. 

 

The filtering of appeals 

Ongoing procedural developments at the CJ suggest that the function of the appellate 

procedure may in future be to uphold the uniformity of case law rather than maximise the 

legal accuracy of every contested ruling, let alone provide an opportunity for a genuine 

hearing.690 The CJ is exploring the use of simplified appeals procedures and, most recently, a 

filtering device meant to concentrate its resources on the most important cases. 

The Court of Justice frequently relies on the use of the Article 181 RPCJ simplified 

procedure. Pursuant to that provision, the CJ may dismiss appeals as ‘manifestly unfounded’, 

even without notifying the other party to the appeal and, hence, without giving the parties 

any further opportunity to participate in the decision-making process. In fact, internal 

procedural guidelines issued by the CJ’s President explicitly instruct CJ judges that ‘as regards 

the appeals, the application of Article 181 of the rules of procedure should be fully exploited’.691 

The difference in the wording of Article 181 RPCJ - which mentions appeals that are 

‘manifestly unfounded’ - and Article 126 RPGC - which mentions actions ‘manifestly lacking 

any foundation in law’ - suggests that the CJ enjoys greater (albeit self-granted) leeway to 

dismiss appeals on substantive grounds in the simplified procedure.692 Accordingly, in the 

 
688 Practice Directions, supra n. 685, para. 50, ROSAS, supra n. 682 at 609. 
689 Article 96 RPCJ. 
690 Article 62 of the Statute, regarding the procedure for extraordinary review of the GC’s appellate or preliminary 

rulings, suggests that the main task of the ECJ is to maintain the ‘unity and consistency of Union law’. N. JAASKINEN 

AND A. SIKORA, 'The Exclusive Jurisdiction of the Court of Justice of the European Union and the Unity of the EU 

Legal Order', in M. Cremona, A. Thies, and R. A. Wessel (eds.), The European Union and International Dispute 

Settlement (Oxford University Press, 2017) at 103. See, on the so-called ‘revision model’ of supreme courts, M. BOBEK, 

'Quantity or Quality? Reassessing the Role of Supreme Jurisdictions in Central Europe', 2009 American Journal of 

Comparative Law 57, 33-66 at 36. 
691 CJ PRESIDENT, ‘Guide Pratique relative au traitement des affaires portées devant la Cour de Justice: Document interne de 

la Cour – Applicable à compter du 01/03/16 [Practical guidelines relating to the processing of cases brought before the Court 

of Justice: The Court’s internal document – Applicable from 1 March 2016]’, para. 23, the CJ’s internal document received 

in response to a request for public access to documents on 29 and 30.11.2017, on file with the author. 
692 As observed by Respondent C6. For a contrary opinion see, BARENTS, supra n. 137 at 689. 
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period under consideration, the CJ dismissed 81 appeals (35.21% of all appeals) as manifestly 

unfounded.693 

In January 2016, the CJ introduced a further simplification to its procedures by means 

of the said internal procedural guidelines,694 applicable in three areas: intellectual property, 

public procurement, and access to documents. In the period under consideration, those 

appeals accounted for approximately half of the appeals docket. The President’s guidelines 

established a preparatory procedure leading to the application of the Article 181 RPCJ 

simplified procedure. First, the Directorate for Research and Documentation singles out 

appeals which can be dismissed as manifestly unfounded (on substantive grounds) and the 

Registry singles out those which can be dismissed as manifestly inadmissible (on procedural 

grounds). Both entities provide proposals for the reasoning used to dismiss an appeal.695 

Second, only if at least one member of the CJ believes that a case should go through the full 

appellate procedure will the case be discussed at a weekly general assembly of the members 

of the CJ; the discussion cannot relate to the motives of the order dismissing an appeal only.696 

Third, the advocate general drafts an opinion based on the proposals of the Directorate, which 

the reporting judge integrates into the order. Finally, the draft is subject to deliberation by a 

chamber of three judges.697 One might have doubts as to whether the chamber’s members 

would carry out fully independent scrutiny of the contested first-instance ruling, having 

already been offered the draft of an order. 

The transfer of tasks to the advocate general - and especially to the Directorate - has 

raised controversy. The GC’s Vice-President has recalled that one of the original ideas behind 

the introduction of two-tier annulment proceedings before the GC and the CJ was that such a 

judicial structure would ensure more in-depth judicial review of cases involving private 

applicants. At present, the CJ seems to be moving away from this idea.698 Controversy also 

surrounds the idea of employing the Directorate of Research and Documentation to review 

the GC’s rulings. This Directorate is an internal service, responsible for, among other things, 

drafting comparative law notes. In some cases, it assists the GC; in others, it monitors the GC’s 

 
693 Data obtained from the search engine on the Court’s website – www.curia.europa.eu. – on the basis of a list of 

appeals closed by the CJ provided by CJ REGISTRY, supra n. 148. 
694 CJ PRESIDENT, supra n. 691. 
695 Ibid. paras. 2, 7-8, 13 and 39. 
696 Ibid. para. 45. 
697 Ibid. paras. 49-52. 
698 M. VAN DER WOUDE, 'Pour une protection juridictionnelle effective: Un rappel des objectifs de 1988', 2014 

Concurrences 4 at 11. Admittedly, according to the recitals of Council Decision 591/88 of 24 October 1988 establishing 

a Court of First Instance of the European Communities, OJ L 319, p. 1, one of the purposes was to ‘improve the 

judicial protection of individual interests.’ But another purpose was to ‘to enable the Court to concentrate its 

activities on its fundamental task of ensuring uniform interpretation of Community law.’ 
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rulings. Moreover, the Directorate recruits its officials mainly as experts in national rather than 

EU law.699 Finally, the question of whether actual decision-making could be transferred to 

advocates general should be considered, as the Treaties give them a different task.700 It is 

evident that the reasoning provided by advocates general often seems more concise than that 

provided in standard orders drafted by reporting judges. Moreover, reporting judges tend not 

to contribute anything that goes beyond the advocate general’s opinion.701 

The CJ has, however, recently taken a further step by requesting an amendment to the 

Statute that would introduce a fully-fledged filtering device for cases in which the dispute has 

already been considered by one of four BoAs: EUIPO, CPVO, ECHA or EASA.702 It is unclear 

why the BoAs of ESAs, ERA and ACER were not included in this list. The CJ’s underlying 

assumption seems to be that such bodies are quasi-judicial in nature; by the time the CJ 

adjudicates in such a dispute with one of the said agencies, it is already the third judicial 

instance to do so.703 The amendment process has just been completed704 and the CJ can now 

select only appeals that raise significant issues regarding the ‘unity, consistency and 

development of EU law’.705 It is now necessary for the party challenging the decision of the GC 

to establish, by means of a document annexed to the appeal, its interest in light of the 

importance of the issue that it raises with respect to the unity, consistency or development of 

EU’.706 Further details about the filtering device have been hammered out in the RPCJ. The 

decision on accepting the appeal is taken, on a proposal from the reporting judge and after 

hearing the advocate general, by a Chamber specially established for that purpose.707 

 

 
699 As observed by Respondent C12. 
700 Article 252 TFEU. 
701 For instance, CJ, Case C-570/17 P, Lackmann v EUIPO. 
702 CJ, ‘Amendments to Protocol No 3 on the Statute of the Court of Justice of the European Union’, 26.3.2018, 

Council doc. 7586/18. Under Article 256(1), para 2, TEU, the rulings of the GC ‘may be subject to a right of appeal… 

under the conditions and within the limits laid down by the Statute.’ However, in the course of the amendment process, 

committees of the Parliament were concerned about the impact of the selection device on the right to effective 

judicial protection. COMMITTEE ON CONSTITUTIONAL AFFAIRS OF THE EUROPEAN PARLIAMENT, ‘Draft Opinion of 20 

September 2018 on the Regulation amending Protocol no 3’ [2018] 02360/2018 – C8-0132/2018 – 2018/0900(COD). 
703 A board of appeal – the GC – the CJ. 
704 COUNCIL, ‘Amendment of Protocol No 3 on the Statute of the Court of Justice of the European Union - 

Confirmation of the final compromise text with a view to agreement’ [2019] Council doc. 5190/19, received in 

response to a request for public access to documents on 1.4.2019, on file with the author. 
705 Article 58a of the Statute. 
706 Article 170a RPCJ. 
707 Article 170b RPCJ. 
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4.4. Conclusions 

Are the EU Courts still capable of delivering the kind of justice that is necessary to support the 

authority of contemporary EU law, rule and decision making? 

Both EU Courts have long operated while faced with internal and external pressure to 

achieve ‘efficiency’, measured mostly by the speed of proceedings and the sheer number of 

closed cases. Even though references to the quality of justice and fair trial in public reports and 

other documents produced by the EU Courts are much less frequent than references to 

efficiency, effectiveness, productivity, scarce recourses, budgetary constraints and the like, 

over the last decades the EU Courts have put a lot of effort into adjusting EU judicial review 

and securing its impact, faced with the growing expectations of the legal community.  

One the one hand, the EU Courts have not changed the main paradigm of judicial 

review by legal generalists, supported by other lawyers but not by economic, technical or 

scientific experts. They have also resisted pressure coming from litigators to introduce a 

specialisation of court chambers708 so as not to impair the unity and consistency of case law. In 

the enlarged GC, in particular, the unity and consistency of case law is supposed to be secured 

by its Vice-President in his new capacity of the GC’s Advocate General.709 An obstacle to 

specialisation at the GC is arguably the concern that the CJ, with most of its resources focused 

on the preliminary reference procedure, will not be able to secure the consistency of the GC’s 

case law by hearing more appeals from its rulings if specialised chambers are introduced. 

On the other hand, the EU Courts have intensified the technique of review with regard 

to determination and legal assessment of complex socio-economic, technical and scientific 

facts. However, more intense review of a growing number of increasingly complex legal acts 

requires more resources and time. Even more importantly, the Bilbaína case recently illustrated 

the potential limitations of the process-oriented judicial review technique. Behind the veil of 

process-oriented review, the EU judges may do away with the scientific and political 

discretion of primary expert decision makers, possibly without fully acknowledging the 

potential consequences of their decisions. To what extent are generalist judges capable of 

noticing the intertwinement of technical and scientific appraisals with genuinely political 

choices between competing public interests, unconstrained by legal norms? 

 
708 As already mentioned (supra n. 85) the most recent decision to divide the GC into chambers that will hear 

trademark disputes and those that will hear civil service disputes – without however assigning any specialised 

chambers to competition law, chemical regulation, financial and monetary policy disputes and so on – does not 

evidently satisfy the calls of litigators and scholars for specialist adjudication at the GC. 
709 Article 3(3) and 28(2) RPGC. 
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The growing complexity of EU legal acts may be one of the main reasons the EU Courts 

have not acquiesced to long-standing exhortations of scholars and practitioners to increase the 

accessibility of EU judicial review. As regards legal acts related to EU internal policies, the 

annulment procedure is predominantly focused on individual administrative decisions or 

‘hybrid’ regulations contested by individual economic operators who are the acts’ intended 

addressees. A certain number of actions are also brought by the  market competitors of such 

addressees. By contrast, litigation by NGOs is limited to the field of public access to 

documents. Other social actors are also virtually absent among the applicants for EU judicial 

review. Likewise, legality challenges against legislative or regulatory acts of general 

application, whether via the annulment or validity reference procedure, are extremely rare.  

More liberal admissibility criteria for annulment actions would allow the EU Courts to 

collect more data from the applicants pertaining to potentially unlawful acts of EU authorities 

and would offer additional opportunities for interested private parties to join in the 

deliberation on EU public matters. At the same time, however, the EU Courts could be flooded 

with increasingly complex cases, especially if they allow public interest litigation against acts 

embodying delicate interinstitutional and intergovernmental policy choices. Given the fluid 

boundary between review and second guessing, this move would entail a further transfer of 

power and responsibility for EU law, rule and decision-making to the EU judicature, 

increasing the need for resources but also the risk of judicial errors and overreach. 

More lenient admissibility criteria apply to the right to intervene in pending 

proceedings. But since the processing of submissions from interveners involves burdens that 

may outweigh their instrumental and deliberative added value, the EU Courts have 

circumscribed the right of NGOs to intervene. They specifically apply the criterion of territorial 

and substantive overlap between the  subject matter of the case and the NGO’s field of activity, 

which may rule out interventions by the biggest, international NGOs with the broadest fields 

of interest. 

The opportunities for participation in the judicial review proceedings offered to the 

parties should be monitored further. In recent years, the EU Courts have carried out major 

procedural reforms oriented mostly toward increased efficiency, but which are much less 

explicit about fair trial requirements, especially the procedural rights of parties. The EU judges 

have instruments to decide relatively autonomously on the structure and course of judicial 

proceedings. Little was known about how the EU Courts strike a balance between procedural 

economy and the right of parties to meaningfully participate in the judicial proceedings. In the 

adversarial system of annulment proceedings, which assigns a large portion of responsibility 

for the case to the applicant’s lawyer, the procedural opportunities for participation are 
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particularly salient. The judges rely on the pleas in law, legal arguments and pieces of evidence 

adduced by the parties. Mistaken argumentation or information gaps in the parties’ 

submissions may ultimately lead to an erroneous ruling or one that does not fully reconsider 

or potentially unlawful aspects of the contested act. 

Following the efficiency-oriented procedural reforms, nonetheless, the parties still 

enjoy broad opportunities for participation in first-instance annulment proceedings before the 

GC. Focused on often complex facts and legal issues arising in individual cases, the GC broadly 

applies optional procedural tools enabling participation by written and oral means. Reinforced 

by twice the number of judges – whose potential is arguably not yet fully utilised –, the GC 

does not have to moderate its workload by dismissing a large portion of cases by means of the 

simplified procedure. The question remains whether a specialised adjudicatory mechanism 

would not deliver faster and less effort-intense proceedings in the long run. 

The significance of party participation decreases when it comes to appellate 

proceedings before the CJ. The CJ is focused on questions of law and may rely on the data 

gathered within the first-instance case file. The CJ rarely uses the optional participation-

enhancing tools and dismisses a considerable portion of appeals as manifestly unfounded or 

inadmissible. Moreover, a procedural device for filtering appeals has been introduced recently 

at the CJ, which allows it to select the appeals important for the unity and consistency of EU 

law and concentrate the majority of its resources on cooperation with national courts via the 

preliminary reference procedure. Likewise, validity proceedings provide for much less 

participation opportunities and give the CJ more leeway in requesting necessary data. 

Is the kind of justice offered by non-judicial review mechanism – the BoAs and the 

Ombudsman – better adapted to support the authority of contemporary EU law, rule and 

decision making, especially in cases in which technically or scientifically complex appraisals 

or delicate policy choices are at stake? Could these mechanisms offer stronger legitimacy assets 

than those resulting only from judicial review? These issues will be taken up in the next two 

chapters.



 

 

 

5.  ADMINISTRATIVE REVIEW: 

CHEAPER, FASTER AND MORE THOROUGH JUSTICE? 

The hodgepodge of legal frameworks governing individual BoAs causes major confusion as 

to their essentially administrative or judicial nature. The BoAs are supposed to keep the bulk 

of technically and scientifically complex cases away from the EU Courts, providing cheaper, 

faster and more thorough review of administrative acts requiring specialist knowledge. But 

due to the lack of full organisational independence from the agencies, paradoxically they may 

simultaneously be perceived as inferior to the EU Courts.710 This is why BoA decisions, being 

allegedly more biased in favour of the agency’s goals rather than the rights of affected parties, 

may be challenged by authorised applicants before the EU Courts. 

The paradox of BoAs as simultaneously superior and inferior to the EU Courts persists 

because we know little about how they fulfil their assigned tasks and what kind of problems 

they encounter in practice. Knowledge about BoAs’ practices would allow us to appraise their 

current and prospective role in the EU system of justice, a system characterised by the 

increasing proliferation of legal disputes involving socio-economic, technical and scientific 

issues. Why are the BoAs not deemed capable, in practice, of ensuring an ‘effective remedy’ 

and a ‘fair trial’ just as well or better than the EU Courts? Does the problem lie in the BoAs’ 

insufficient independence, bias, low procedural standards, or elsewhere? 

The ‘relative justice’ approach proposed in this thesis, encourages the putting aside of 

doctrinal presuppositions related to the concepts of ‘administrative review’, ‘judicial review’, 

functional continuity between BoAs and their agencies and the like, and instead focusing on 

the actual functioning of judicial and non-judicial review mechanisms. It explores what kind 

of justice is relative to their institutional and procedural features as operating in practice. Are 

review mechanisms likely to pull the affected parties and citizenry towards rational 

acceptability and consensual compliance with the legal acts subjected to review?711 By dint of 

 
710 For instance, with regard to the EASA BoA, CASSATELLA, supra n. 14 at 45. 
711 See further, Chapter 2 ‘Relative Justice’. 
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what institutional and procedural features can a BoA ensure the factual and legal correctness 

of contested acts (the instrumental aspect of relative justice)? By dint of what features can it 

ensure a higher level of public deliberation on the matters settled in the contested acts (the 

deliberative aspect of relative justice)? Can it also ensure a low level of costs and duration of 

proceedings (the economy aspect of relative justice) - even lower than those of judicial review? 

Relying on this approach, this Chapter explores the functioning of the Board of Appeal 

of the European Chemical Agency (the ‘ECHA BoA’).712 It explores the three categories of 

institutional and procedural features of the ECHA BoA and how they work in practice: the 

BoA’s impact, accessibility and participatory procedural scheme. At the same time, it compares 

them with analogous features of the EU Courts and Article 263(4) TFEU annulment 

proceedings, a study of which has been presented in the previous Chapter. It assesses whether 

the features of the ECHA BoA and EU Courts review mechanisms could generate analogous 

legitimating assets that could later be invoked in support of the authority of the reviewed legal 

acts.  

Overall, the Chapter argues that the proceedings before the ECHA BoA and the EU 

Courts yield a comparable kind of relative justice. Although the ECHA BoA provides faster, 

and possibly also cheaper justice, it is unclear to what extent it is able to provide more 

thorough review. Given its modest resources and current composition, which, contrary to 

common assumptions, does not guarantee sufficient expertise, the ECHA BoA is not currently 

capable of ensuring a more in-depth standard of review of most complex cases. The ECHA 

BoA’s current practice leads to doubts regarding the purpose of a several-tier system of justice 

in which a BoA and the GC essentially perform the same kind of review, notwithstanding 

being accompanied by ‘administrative’ and ‘judicial’ labels respectively. This practice also 

reveals that the thorough review of complex scientific assessments capable of meeting the 

present exalted expectations of scholars and litigants requires much more resources than the 

co-legislators have so far been willing to provide, as well as an adequate composition and 

organisational structure for the review authority.  

The Chapter is structured in the following way. Section 5.1. explores the ECHA BoA’s 

impact on the ECHA’s decision-making, considering its status within the agency, composition 

and resources, jurisdiction, specific powers and methods of review. It highlights the blind 

spots in the ECHA BoA’s legislative design as well as problematic access to necessary 

expertise, which affects the BoA’s ability to fulfil its tasks. It also analyses statistical data 

relating to the outcomes of proceedings before the BoA. It subsequently discusses the ongoing 

 
712 For detailed justification of the choice of the ECHA BoA for in-depth study see, Section 3.1.3. 
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litigation before the EU Courts that concerns the thoroughness of review required of the BoA 

and consequences that the ruling may have for the BoA’s organisation and practice. 

Section 5.2. examines the operation of the BoA’s access rules, based on the statistical 

data. It stresses that although the ECHA BoA has maintained restrictive access to the appeal 

procedure – in principle limited to the intended addressees of contested decisions (chemical 

producers and marketers) – it has, on the contrary, demonstrated a distinct liberal approach 

to intervention. The latter is now available to NGOs. Their involvement arguably has a positive 

effect on the BoA’s ability to ensure the correctness of contested acts, thanks to additional data 

that the organisations can supply, and the level of public deliberation on the matters settled in 

the contested acts. 

Section 5.3. explores the ECHA BoA’s participatory procedural scheme. The appeal 

proceedings are in practice governed by the adversarial system of pleas, even though such a 

system does not clearly follow from the REACH. This makes the proceedings before the ECHA 

BoA similar to the EU annulment proceedings. The system of pleas partly shoulders the 

appellant with the burden of proof and, at the same time, moderates the amount of BoA’s 

tasks. But it seems that the adoption of the system of pleas by the BoA was unavoidable in 

light of the unprecedented complexity of ECHA decision-making. The BoA applies, in return, 

elevated procedural standards equivalent or even superior to those of the GC,713 which 

envisage multiple opportunities for the active participation of the parties by written and oral 

means. Importantly, a comparatively lesser degree of procedural formality being applied by 

the BoA may ultimately facilitate the review of correctness and deliberation on the contested 

decisions. 

Section 5.4. draws conclusions which will lead in Chapter 7 to an analysis of the current 

and possible future role of BoAs in the EU system of justice. 

 

5.1. With great power comes great responsibility  
(and scarce resources) 

5.1.1. Blind spots in the legislative design 

The justice provided by a review mechanism is relative, first and foremost, to the impact this 

mechanism can exert on primary decision making. The impact depends, to recall, on the 

mechanism’s institutional and procedural features such as an independent status, sufficient 

organisational resources, required expertise, ample jurisdictional remit, comprehensive 

 
713 The latter have been discussed in Chapter 4, Section 4.3. 
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criteria and thorough technique of review, and having adequate competences to manage 

proceedings and settle the dispute by granting a suitable remedy.  

According to the very idea of BoAs, their impact should, at least in certain respects, be 

greater than the impact of EU Courts. By dint of their mixed legal-technical or legal-scientific 

composition and ensuing expertise, the BoAs should be able to perform more thorough 

review, i.e. ‘merits’ or ‘expediency’ review as opposed to merely ‘legality’ review.714 The co-

legislators should be expected to clearly specify the intended impact of a BoA on the agency 

decision-making in the founding legislation, such as the REACH,715 and to this end adjust the 

BoA’s composition, available resources, jurisdiction and specific competences. 

The practice of the ECHA BoA reveals, however, that the co-legislators did not have 

such a clear vision of the BoA they envisaged. They devoted several provisions of the REACH 

to the ECHA BoA’s independence and impartiality.716 They also meticulously indicated the 

categories of ECHA decisions amenable to administrative review.717 But they paid relatively 

little attention to the details of the BoA’s competences and intensity of review. 

  The REACH stipulates that an appeal may be brought against decisions listed in its 

Article 91 and that ‘the Board of Appeal may exercise any power which lies within the 

competence of the Agency or remit the case to the competent body of the Agency for further 

action’. But the REACH does not explicitly mention the criteria of review, such as a breach of 

competence, procedural or substantive provisions718 or the scientific soundness of decisions. It 

is usually assumed however that, since the ECHA BoA can exercise any power of the ECHA, 

it may perform the comprehensive review of the scientific soundness of impugned decisions, 

if necessary, by substituting the contested scientific merits with its own appraisals. Such a 

model of comprehensive administrative review may characterise review by some domestic 

hierarchically superior administrative bodies in the systems of so-called ‘full administrative 

devolution’.719 

 
714 CANE, supra n. 305. 
715 Regulation 1907/2006. 
716 Articles 89 and 90 REACH. 
717 Article 91(1) REACH. Moreover, the BoA has accepted the possibility of reviewing even simple communications 

which, however, produce legal effects, i.e. a distinct change in a legal situation of the appellant, and the substance 

of which is equivalent to the substance of decisions amenable to the BoA review. Therefore, the ECHA cannot avoid 

the Board’s review by manipulating the form of its decisions. In this respect, the BoA is clearly inspired by the 

approach of EU Courts to the concept of ‘legal acts’. ECHA BoA, Case A-005-2017, Thor GmbH, paras. 38-50. The 

BoA did not however try to extend its jurisdiction beyond that provided for in the REACH. See, ECHA BoA, Case 

A-015-2015, Evonik Degussa GmbH and Others, 63-71, Case A-011-2017, REACheck Solutions v ECHA. 
718 Unlike Article 263(2) TFEU relating to the EU judicial review. 
719 It should nevertheless be recalled that in Europe there is no single model of distinction between the tasks of 

hierarchically superior administrative bodies and administrative courts. Administrative appeal bodies may be 

bound by the adversarial system of pleas just like administrative courts, for instance those in Germany or Poland, 

and may have a duty to raise on behalf of the applicant all relevant pleas in law, including substantive ones. 
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 And yet, the neighbouring provisions of REACH suggest a different model of review 

for the ECHA BoA. They stipulate that an appeal must be brought by the appellant together 

with ‘the statements of the grounds thereof’.720 Said ‘grounds’ are subsequently examined by 

the BoA.721 ‘Ground’ is a synonym of ‘plea in law’ (as discussed in the previous Chapter 

regarding the practice of EU Courts in annulment proceedings), or ‘allegation’ which is in turn 

a notion used by the Ombudsman (as discussed in the next Chapter). It is a statement 

presented by the appellant that the contested decision, or a part thereof, violates an applicable 

higher-order provision of law (relating to the competence to adopt the decision, the procedure 

for its adoption or its substance).  

The system of pleas implies an adversarial procedural framework in which the role of 

the decision maker resembles more that of a ‘silent arbiter’ than an ‘active inquisitor’. It 

characterises the annulment proceedings before the EU Courts, as discussed in the previous 

Chapter, where the judges in principle confine themselves to examining the pleas in law 

presented by the applicant but do not raise new pleas in law on their own motion (ne ultra 

petita). Such a system shoulders the appellant, and especially the appellant’s lawyer, with the 

responsibility for setting out compelling pleas in law against the contested act and adducing 

pertinent evidence. In brief, the system of pleas mentioned in REACH suggests that the ECHA 

BoA should act within the appeal proceedings like the EU judicature and not a hierarchically 

superior administrative body. 

 The difference between the inquisitorial and adversarial system also consists in the cost 

and time of proceedings. The inquisitorial system would be costlier for the ECHA BoA as it 

would require more time and effort to fully re-examine the merits of each case. If the ECHA 

BoA was to perform a more inquisitorial role, its composition and available resources should 

be adapted to the unprecedented scientific complexity of ECHA decision-making. On the 

contrary, the adversarial system transfers a considerable part of responsibility and costs on to 

the appellant’s shoulders. It may, however, engender a certain level of deference on the part 

of the BoA to the first-instance ECHA appraisals. 

 It may come as a surprise that the range of tasks allocated to the ECHA BoA in the 

appeal proceedings has not been unambiguously determined by the co-legislators. The BoA 

was included in REACH at the request of the chemical industry. The industry arguably 

distrusted the ability of EU Courts to effectively deal with the cutting-edge scientific appraisals 

underpinning ECHA decisions. As attested to by a former legal officer of the Council involved 

in the legislative work on REACH, the co-legislators did not discuss the range of the ECHA 

 
720 Article 92(2) REACH. 
721 Article 93(2) REACH. 
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BoA’s tasks. Instead, they largely copied provisions relating to other BoAs, which deal with 

much less complex areas of decision making. Doubts in this respect were raised by Member 

States in the course of legislative proceedings:  

 

What type of decisions will the Board of Appeal take? Is the Board of Appeal expected to 

deal with substance matter, e.g. whether a certain test or modification of test is scientifically 

justified or not or shall the Board of Appeal only ensure that rules of procedure have been 

followed correctly? If they were to deal with e.g. scientific issues, they would probably also 

need a secretariat and funding for the use of external expertise, e.g. the Board of Appeal’s 

own expert committee(s). If the Board of Appeal shall only ensure that rules of procedure 

have been followed, then [the envisaged provisions on the Board of Appeal] should be 

amended. What budget does the Board of Appeal get?722 

 

Raising these doubts did not result in a clarification of the provisions. Nor is there any written 

record of an answer.723 The excerpt above reveals, however, that the participants in the REACH 

legislative process were aware of the blind spots in the ECHA BoA’s design. Focused on 

institutional matters, they neglected crucial issues relating to the BoA’s actual role and range 

of tasks. They might have simply wrongly assumed that there exists a well-established 

coherent model of administrative review as developed by the more senior BoAs of 

OHIM/EUIPO or CPVO, that such matters should rather organically unfold in practice, or they 

might have opted to leave the specification of details as to the BoA’s range of tasks to the 

Commission. The Commission has been empowered to adopt an implementing regulation 

specifying the BoA’s rules of organisation and procedure (the ‘RPBoA’).724 But analogous 

doubts as to the range of BoA’s tasks were in fact repeated in the course of preparatory works 

on this implementing regulation.725 Nor at this stage, were they dispelled by the 

Commission.726 The Commission simply replicated the provisions of REACH and procedural 

 
722 Questions submitted by Denmark, supported by Malta and Portugal, COUNCIL, ‘Title IX – Agency: Proposal for 

a Regulation of the European Parliament and of the Council concerning the Registration, Evaluation, Authorisation 

and Restriction of Chemicals (REACH) (…)’, 26.9.2005, 11337/1/05, at 34. 
723 Such answer could have been provided by a Commission representative orally at the Council’s meeting. Reply 

by email from the Council Transparency Unit received on 24.7.2019 in response to a request for public access to 

documents (19/1516-em/mf), on file with the author. 
724 Commission Regulation 771/2008 of 1 August 2008 laying down the rules of organisation and procedure of the 

Board of Appeal of the European Chemicals Agency, OJ L 206/5. 
725 ‘Hungarian Comments to the Commission regulation laying down the rules of organisation and procedure of 

the Board of Appeal of the ECHA’, 4.4.2008, received within the public access to documents on 14.3.2019 (request 

GestDem 2018/6961), on file with the author. 
726 The preparatory works on the Commission implementing regulation laying down the rules of organisation and 

procedure of the Board of Appeal of the ECHA, received within the public access to documents on 14.3.2019 

(request GestDem 2018/6961), on file with the author. 
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rules of other BoAs.727 Analysis of preparatory works on the RPBoA suggest that when 

submitting comments, the Commission and the Member States were mostly concerned with 

secondary issues such as the linguistic regime of appellate proceedings. 

 Thus, the duty to define the ECHA BoA’s actual remit fell on itself. After more than ten 

years of its functioning, it has developed a thorough standard of review which, however, still 

does not completely eliminate deference to some of the ECHA’s most complex appraisals. It 

has generally remained within the boundaries of the adversarial system of pleas in law, which 

requires significantly less resources and makes the BoA more similar to the EU judicature 

rather than a hierarchically superior administrative body in a system of ‘full devolution’. As 

the next subsection will demonstrate, the ECHA BoA must still struggle with limited 

resources, and perhaps surprisingly, limited access to necessary expertise.  

 

5.1.2. Resource and expertise-based independence 

A ‘battle’ for organisational independence 

The doubts as to the ECHA BoA’s precise range of tasks coincided with uncertainty as to the 

expected number of appeals. Because of these two factors, the ECHA BoA was not initially 

allocated with the resources and organisational independence necessary to exert profound 

impact on ECHA decision making. 

 Faced with uncertainty as to the number of appeals, the ECHA Management Board 

had to decide whether the BoA should be a permanent or an ad hoc body.728 Bound by the 

requirements of sound financial management, it hesitated as to whether a permanent structure 

was justified.729 Having examined legal possibilities, the Management Board’s Working Group 

for the ECHA BoA noted that the REACH Regulation did not explicitly specify whether the 

BoA members should be permanent ECHA staff. The issue was complicated by the fact that, 

to secure their independence, BoA members were prohibited from performing other functions 

in the ECHA.730 The Commission had probably foreseen in its staff model and Revised 

Financial Legislative Statement for REACH731 that the ECHA BoA would work on an ad hoc 

 
727 See, in particular, Articles 6 and 18 RPBoA. 
728 The members of the OHIM/EUIPO BoAs are permanent staff, whereas the members of CPVO, EASA, ERA, ACER 

and ESAs BoAs are convened when necessary. 
729 ECHA, ‘Financial Regulation of the European Chemical Agency and its Implementing Rules’, MB/WP/03/2014 

and MB/55/2014. 
730 Article 90(3) REACH. The 2007 discussion has been reported in ECHA, ‘Structure and Composition of the Board 

of Appeal: Meeting of the Management Board 13-14 December 2012’, MB/64/2012, 3.12.2012, received in response 

to a request for public access to documents on 6.5.2019 (ATD/029/2019), on file with the author. 
731 COMMISSION, ‘REACH Revised Financial Legislative Statement’, SEC(2006)924, 12.7.2006. 
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basis with reimbursement of its members for their actual work instead of permanent 

employment in the ECHA.732 However, the Working Group noted that the ad hoc nature of the 

BoA may generate problems regarding its impartiality and conflicts of interests, as the ad hoc 

BoA members would need to have their main employment outside the ECHA.733 

Ultimately, the Management Board decided to set up one full-time BoA of three 

members for the first five years. It was also prepared for the eventuality of a larger number of 

appeals by appointing alternate members that could either replace a permanent member 

temporarily unable to work or support the BoA temporarily in case of increased workload.734  

 In 2012, the Working Group revised the structure of the BoA. It observed that: 

‘the number of appeals ‘was significantly lower than estimated… [the] workload of the 

BoA is very difficult to predict as it depends solely on factors outside of its control, i.e. the 

decision of companies subject to REACH whether to appeal against an ECHA decision or 

not... [Certain cases] have proven more complicated than anticipated both in terms of the 

issues raised and in the management of the process, including the number of procedural 

and other decisions. This has meant that the appeals have taken more man hours to 

consider than was anticipated.’735 

The Working Group recommended to the Management Board to maintain the permanent 

structure of the BoA, and the Management Board agreed. The main reasons were that an ad 

hoc structure could generate problems with regard to impartiality (conflict of interests) and 

that it could compromise the quality of review considering the complexity of appeals which is 

‘greater and more critical’ than in other BoAs.736 

 The caution with which the Management Board approached the BoA’s status 

demonstrates a problem inherently related to the ECHA BoA as well as, arguably, any other 

BoA operating in a newly emerging field of complex decision making. On the one hand, the 

comprehensive review of extremely complex scientific appraisals requires significant 

resources (for instance, more members of the BoA, more legal and scientific assistants or 

advisors, the possibility to appoint ad hoc experts etc.). On the other hand, the co-legislators 

were not ready to secure such resources so as not to increase the overall cost of the REACH 

system, especially given that they were not even sure about the precise range of the BoA’s 

tasks. The difficulty in predicting the BoA’s work arguably also influenced the level of 

 
732 ECHA, supra n. 730 at 4. 
733 Ibid. at 3. 
734 Ibid. at 1 (reference to an earlier document MB/17/2007). 
735 The document states at the same time that ‘the average annual gross salary costs for the three members total to 

ca. 530.000 EUR, excl. overhead costs such as office rent or IT equipment’, ibid. at 3. 
736 Ibid. at 7. 
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resources allocated to it by the ECHA Management Board. At present, the BoA Registry is the 

smallest unit in the ECHA, composed of the Registrar, four legal advisors, two legal and two 

administrative assistants, besides the three permanent BoA members. Appointment of a 

scientific advisor is now being considered, only 10 years after the BoA was set up.737 In the 

past, the staff of the Registry used to be redeployed to perform other tasks in the ECHA in 

order to ensure the efficient use of its resources.738 This, however, may engender doubts 

regarding the BoA’s actual independence from the rest of the ECHA. Overall, the modest 

resources allocated to the BoA affect its ability to apply a thorough standard of review. 

 Uncertainty surrounding the level of the BoA’s workload and permanent structure led 

to another controversy. The ECHA Executive Director and BoA Chairwoman held different 

views as to the possibility of separating the BoA Registry from the organisational structure of 

the ECHA in order to better ensure the public perception of its independence. Prior to 2016, 

the BoA Registry was fully attached to the ECHA Secretariat.739 The RPBoA provided that the 

Registrar was appointed by the Executive Director on foot of a proposal by the BoA 

Chairwoman. Thus, the Executive Director, being the head of one of the parties in appeal 

proceedings, could also appraise the work undertaken in appeal proceedings by legal advisers 

and assistants working in the Registry, affect their remuneration or promotion. He could also 

temporarily or permanently redeploy the Registry staff to other parts of the ECHA or make 

other staffing changes, although internal administrative arrangements required consultation 

with the BoA Chairwoman to do so.740  

The Executive Director opined that the administrative arrangements between himself 

and the BoA Chairwoman were sufficient to ensure the BoA’s appearance of independence. 

Moreover, the organisational link between the ECHA Registry and the ECHA was necessary 

for efficient resource management when the number of appeals was low.741  

But the Working Group on the BoA finally took the view that such an arrangement 

could impair the appearance of the BoA’s independence.742 At the recommendation of the 

Management Board, the Commission amended RPBA so it is now the BoA Chairwoman who 

 
737 ECHA, ‘Annual report from the Chairman of the Board of Appeal 50th Meeting of the Management Board 20-21 

June 2018’, MB/28/2018 final, at 10. 
738 ECHA, supra n. 730 at 3. 
739 ECHA, ‘Structure of the Board of Appeal and its Registry – considerations for improved independence’, 6.6.2014, 

MB/26/2014, received within the public access to documents on 10.4.2019 (request ATD-25-2019), on file with the 

author. 
740 ECHA, ‘Administrative Arrangement for Safeguarding the Independence of the Board of Appeal’, MB/51/2009, 

25.6.2009; see also the current version, ‘Revised administrative arrangements for safeguarding the independence of 

the Board of Appeal and delegation of powers’, MB/21/2016, 23.6.2016. 
741 ECHA, supra n. 739 at 14. 
742 ECHA, supra n. 730 at 6. 



Chapter 5 

158 

 

appoints the Registrar and manages the Registry’s work.743 The BoA’s Chairwoman described 

internal discussions about the status of the Registry as a ‘battle’ for the BoA’s functional 

independence: 

What looks obvious today, and is reflected in the reviewed rules of procedure, was the 

result of many discussions and endless negotiations to correct a legal anomaly, imposed 

de facto by the executive director in 2009, which finally the European Commission decided 

to fix.744 

 

A ‘battle’ for access to expertise 

Yet another struggle that the BoA had to face concerned access to expertise. This is somewhat 

surprising since the very purpose of establishing a BoA is to ensure review of complex acts by 

both legally and technically qualified adjudicators. As it has turned out, the Commission and 

co-legislators wrongly assumed that just one technically qualified member is capable of 

guaranteeing the necessary level of expertise. The ECHA deals with a great variety of chemical 

substances. Each of them may display completely different chemical properties and necessitate 

different studies. It is simply impossible for one Technically Qualified Member to have the 

knowledge necessary the review decisions relating to such a great variety of scientific data.745 

To gain the necessary expertise, the BoA members requested to be included – by default 

– in the activities of ECHA’s scientific bodies: the Enforcement Forum,746 the Risk Assessment 

Committee and the Socio-Economic Analysis Committee.747 Thus, they could develop 

knowledge about the scientific and decision-making processes at the ECHA. A Technically 

Qualified Member specifically addressed the Management Board, suggesting that the ECHA 

could increase training activities and information provision to the BoA to facilitate ‘capacity 

building’.748 

 
743 This change came hand in hand with internal administrative arrangements regarding the appraisal of the 

performance of temporary and contract staff of the Registry. Due to provisions of the EU staff regulations and an 

atypical status of the Board, certain decisions of the Chairman or Registrar with regard to the staff of the Registry 

must still be countersigned by HR Director or Executive Director of the ECHA. However, no problems in this 

respect were reported. See, ECHA, ‘Administrative arrangements for safeguarding the independence of the Board 

of Appeal’, 26.7.2016, I(2016)0143. 
744 M. ORTUÑO, 'Guest Column: Mercedes Ortuño Reflects on a Decade as ECHA Boa Chair' (Chemical Watch, 2019). 
745 Respondent ECHA1. 
746 Composed of national enforcement officials and experts tasked with identifying and disseminating good 

enforcement strategies and practices. See, Article 76(1)(f) REACH. 
747 The Committees issue scientific opinions to support science-based decision-making, Article 76(1)(c) and (d) 

REACH. 
748 ECHA, ‘Minutes of the 26th Meeting of the Management Board’, 20-21.6.2012, MB/M/02/2012 final, at 11. 
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But a controversy arose in this respect, again, between the BoA and the ECHA’s former 

Executive Director. The latter was concerned about the public perception of the BoA’s 

independence and impartiality because members of the chemical industry participated in the 

discussions within the aforementioned bodies.749 Moreover the Commission, represented in 

the ECHA Management Board, opined that the BoA ‘should not be seen too much as “sitting” 

with the ECHA Secretariat. The involvement [of the BoA] can therefore not go into policy 

questions and has to be considered very carefully, also with regard to the outward appearance 

and the necessary safeguarding of the Board of Appeal’s impartiality and autonomy.’750  

One could suspect that the ‘Chinese wall’751 around the BoA was supposed to 

‘neutralise’ it, forcing it to apply a light-touch standard of review to ECHA decisions. It seems, 

however, that such a ‘strategy’ would be counterproductive. In fact, it is the ECHA’s own 

interest to secure its BoA’s independence, thereby raising the confidence of prospective 

appellants in the impartiality of appeal proceedings. In this way, unsuccessful appellants will 

be discouraged from continuing litigation before the EU Courts and the ECHA will not have 

to bear the higher costs of judicial review proceedings in Luxembourg. This is why the ECHA 

Executive Director and the BoA have made an effort to ensure the public perception of the 

BoA’s independence and impartiality, by for instance publishing detailed administrative 

arrangements regarding the organisational aspects of the BoA’s work.752  

In 2017, the ECHA Chairwoman continued to caution that ‘the scientific complexity of 

many cases means that the limited scientific expertise in the BoA is sometimes insufficient to 

deal with a large number of decisions… at the same time’.753 The Commission also highlighted 

the issue of limited resources in its 2018 REACH Review report, concluding that the Board ‘is 

a vulnerable body, depending on the solid performance of its members…754 [since] there can 

only be one technically qualified member in the Board, it has become clear that the assistance 

provided by the Registrar to the Board should be strengthened to cover scientific aspects, and 

 
749 Respondent ECHA1. See also, ECHA, ‘Minutes of the 18th Meeting of the Management Board’, 22-23.6.2010, 

MB/M/02/2010 final, at 12-13. 
750 ECHA, ‘Minutes of the 22nd Meeting of the Management Board’, 21-22.6.2011, MB/M/02/2011 final, at 13. 
751 Respondent ECHA1. 
752 See, supra n. 740. 
753 ECHA, ‘Annual report from the Chairman of the Board of Appeal: 46th Meeting of the Management Board 21-

22 June 2017’, MB/29/2017 final, at 4. 
754 The author’s own comment: An important factor in this respect could be the relative continuity of the BoA 

membership. The Chairwoman and technically qualified members have served on the Board for the last ten years, 

just like the majority of alternate members, whereas the legally qualified member has previously worked at the 

Board as its Registrar. ECHA, ‘Annex III Table of BoA members: ‘full-time’ and alternate and additional members 

(June 2018)’ to ECHA, supra n. 737 at 28. 
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not be limited as it is today to legal research and drafting.’755 Accordingly, the Board 

Chairwoman has requested that a scientific advisor be provided to the Registry.756 

The current Executive Director does not share the concerns of his predecessor to the 

same extent, and the BoA members are included by default in the ECHA scientific 

community.757 In her 2018 report, the ECHA BoA Chairwoman ‘welcomed’ the appointment 

of the new Executive Director and declared that the BoA, 

‘is hopeful that a new spirit of cooperation will characterise the relations between the BoA 

[Board of Appeal] and the ECHA Secretariat. In particular, BoA and its Registry’s staff 

should in future be provided with the necessary resources for fulfilling its tasks. Without 

prejudice to the independence of the BoA, exchanges of the latest information on technical 

and legal aspects of the implementation of REACH and the BPR should in the future take 

place on a regular basis between BoA and different units in ECHA’.758 

 

More impartial than judges? 

The safeguards of the ECHA BoA’s independence are complemented by safeguards of 

impartiality. As a result of proposals submitted by the European Court of Auditors759 and the 

European Ombudsman,760 the ECHA BoA members and the staff of its Registry are currently 

subjected to elevated duties that aimed to ensure their impartiality. These duties are arguably 

even more elevated than those to which the EU judges and their référendaires are subjected.761 

Not only are the BoA members and the staff of its Registry obliged to submit annual 

declarations of interest,762 but they must also submit more specific declarations when allocated 

 
755 COMMISSION, ‘Commission Staff Working Document Accompanying the Document Communication from the 

Commission to the European Parliament, the Council and the European Economic and Social Committee 

«Commission General Report on the operation of REACH and review of certain elements: Conclusions and 

Actions»’, SWD(2018)58 final, at 21. 
756 ECHA, supra n. 737 at 10. 
757 Respondent ECHA1. 
758 ECHA, supra n. 737 at 13. 
759 ECHA, ‘Annex 1: European Chemicals Agency Report for the Financial Year 2010 Pursuant Article 96(2) of the 

Framework Financial Regulation: ECHA follow-up actions in response to the special report of the Court of 

Auditors’, 3-4 (annex).  
760 EO, Case OI/12/2012/EIS concerning the European Chemicals Agency, paras. 20-23. 
761 Even though the référendaires must declare any potential conflict of interest to the Court members, they do not 

have to fill in written declarations. See, Article 2 of Décision de la Cour de Justice du 12 novembre 2018 portant 

adoption de règles de bonne conduite des référendaires, internal documents received in response to a request for 

public access to documents (0008/2019D) on 22.7.2019, on file with the author. 
762 Moreover, the Technically Qualified Member of the BoA has provided to the Chairman of the Board of Appeal 

a list of the clients advised in his previous capacity as consultant. See, ECHA, supra n. 759 at 4. 
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work on a particular case.763 This arrangement is justified by the fact that the BoA members 

and staff might have previously worked in the private sector, or more specifically, in the 

chemical industry. The importance of a strict conflict of interest policy also stems from the fact 

that cases may occasionally be heard by non-permanent alternate members who can also carry 

out other professions.764 Last but not least, a BoA member may be objected to by any party to 

the appeal proceedings, if suspected of partiality, although this option has not been availed of 

in practice. The decision in this respect is to be taken by the BoA, whereas the member objected 

to is replaced by an alternate.765 Notably, such a strict conflict of interest policy does not apply 

to the EU judges and their référendaires.766 The RPGC and RPCJ do not even specify the 

procedure for objecting to a member of court formation by a party to judicial proceedings 

(iudex suspectus or iudex inhabilis).767  

 

5.1.3. How to measure the success of litigants and that of the Board of Appeal? 

The efforts to ensure independence and impartiality seem to have brought about the desired 

results. According to the 2017 Stakeholders Survey, almost 60% of respondents agreed that the 

BoA is independent and impartial and that the appeal procedure is fair and reasonable, while 

only 10% disagreed with these statements.768 Last but not least, from over 120 decisions so far 

issued by the ECHA BoA, to date only 4 have been challenged before the GC. Discussing their 

own independence, the members of the BoA emphasise the quality of reasoning presented in 

their decisions.769 Their opinion coincides with that presented by litigators acting before the 

 
763 The declaration of the BoA Chairman is checked by the longer serving BoA members, those of the BoA members 

and the Registrar are checked by the Chairman, and those of the legal advisors are checked by the Registrar. See, 

ECHA, ‘Appeal proceedings before the Board of Appeal’, PRO-BOA-001.07, 22.6.2017, internal procedural 

guidelines received in response to a request for public access to documents, ATD/029/2019, on 6.5.2019, on file with 

the author. 
764 ECHA, ‘Decision of the Board of Appeal of the European Chemicals Agency adopting the Code of Conduct of 

the (Regular/Alternate/Additional) Members of the Board of Appeal’, 22.6.2010, BoA/02/2010. 
765 Article 90(5)-(7) REACH. It should be noted, again, that a similar provision regarding the right of a party to 

oppose a judge is absent from the Statute of EU Courts or their Rules of Procedure. 
766 Importantly, the référendaires are also employed as temporary agents, and there are frequently ‘revolving doors’ 

between the EU Courts and private legal sector. 
767 Such a situation has recently taken place before the CJ. The decision not to recuse the judge objected to was taken 

by the réunion général of judges and advocates general but the decision was not motivated. The decision is also 

unpublished but mentioned by AG Tanchev, Joined Cases C‑585/18, C‑624/18 and C‑625/18, A.K. v Krajowa Rada 

Sądownictwa, para. 49. 
768 However, only 9,8% of stakeholders taking part in the survey had any direct involvement with the appeal 

procedure. See, ECHA, ‘Annual Stakeholder Survey: Overview of Results’, at 78 and 80. 
769 ‘CIR 2015: An interview with Andrew Fasey, ECHA’, available at 

<https://www.youtube.com/watch?v=eZGDtObk_uo>, ORTUÑO, supra n. 744. 

https://www.youtube.com/watch?v=eZGDtObk_uo
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BoA, who highlight that the BoA case law has significantly contributed to how REACH is 

implemented, and in a number of cases has led the ECHA to change its regulatory practice.770 

Despite modest resources, obstacles regarding access to relevant expertise and so forth, 

the ECHA BoA has clearly been trying to take advantage of all possibilities to exert a 

meaningful impact on the ECHA decision making. Its contribution can be appraised, among 

other ways, by analysing available statistical data. On the one hand, the BoA has ruled so far 

in only 49% of appeals brought to it. As much as 51% of appeals have been withdrawn 

following rectifications of contested decisions by the ECHA Executive Director.771 On the other 

hand, 24.5% of the appeals are decided, at least in relation to certain pleas in law, in favour of 

the appellant. 24.5% of appeals are dismissed mostly on substantive grounds, dismissals on 

admissibility grounds being rare. In other words, the rate of successful appeals – considering 

only those that have not been withdrawn by the appellant – revolves around 50%.772 As regards 

the reference period adopted in this thesis (three years, 2014-2016) the rate of successful (not 

withdrawn) appeals amounted to 46.4%. 

Until now, however, the ECHA BoA has not yet used its competence to modify the 

substance of the decision by, for instance, replacing the required type of scientific study with 

a more adequate one. Instead, it has annulled the scientifically or legally incorrect 

requirements and remitted the case to the ECHA for further consideration, which prolongs the 

overall time of proceedings before the ECHA. As will be explained further in the next 

subsection, the cautious approach of the ECHA BoA is due to the fact that it is not yet able to 

take full advantage of its competence and eliminate deference to the ECHA’s most complex 

appraisal because of insufficient resources and expertise. 

The proceedings before the ECHA BoA nonetheless appear to be quicker than those 

before the GC. The average duration of appeal proceedings in recent years is close to 15 

months,773 whereas that of annulment proceedings before the GC has varied between 16.3 and 

23.4 months, but in the more complex areas of law such as competition law and State aid could 

even amount to 47.7 months.774 This difference cannot be explained by, for instance, differences 

in the respective authorities’ rules of procedure, as they are basically the same. The difference 

could perhaps be explained by the level of workload, with a GC judge hearing, on average, 

 
770 E. MULLIER AND R. CANA, 'The ECHA Board of Appeal and the Court of Justice: Comparing and Contrasting 

Chemicals Litigation', 2018 International Chemical Regulatory and Law Review 1(3), 105-113 at 111. 
771 The possibility of rectification by the Executive Director is provided for by Article 93(1) REACH. 
772 ECHA, supra n. 737 at 30. The rate of success is therefore greater than before the GC where it amounts to app. 

40% (partially or fully successful actions for annulment). See, Section 4.3.2. 
773 ECHA, supra n. 737 at 5. 
774 CJ, ‘Annual Report 2018’ at 242. 
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several times more cases per year than a member of the ECHA BoA. But the workloads of the 

two bodies are very difficult to compare. In particular the complexities of cases vary. 

Be that as it may, the difference between the duration of decision-making at the GC 

and the ECHA BoA, in the latter’s favour, seems greater than the difference in workload. This 

difference may corroborate a hypothesis that the BoA members, even those legally qualified, 

specialise in a single, relatively coherent type of litigation, whereas the generalist judges of the 

EU Courts must deal with many and much more diverse areas of law. It could therefore be 

expected that the specialised BoA members will require less time (and, consequently, 

resources) to acquaint themselves with the specificity of particular, complex cases than the 

generalist judges of the EU Courts. 

In its special 2017 report on the case management at the EU Courts, the European Court 

of Auditors noted that ‘whilst the figures on average duration published by the EU Courts 

provide an overview of the overall judicial activity, they combine cases which vary widely in 

terms of their level of complexity… This can only give a partial picture of the EU Courts’ 

performance in terms of duration of proceedings.’775 But more detailed data show that between 

2014-2015, the phases of written and oral procedure at the EU Courts – in the course of which 

the EU judges interact with the parties and clarify the contentious issues – took 10-16 months 

in State aid, competition and other direct actions closed by means of a judgment. In the same 

period, the phases of actual decision making (the drafting of preliminary reports, chamber 

conferences and deliberation) following the oral hearing – the duration of which depends solely 

on the efficiency of judges and their staff – took 19-33 months.776  

As regards the duration of proceedings before the ECHA BoA in the same period, the 

phases of actual decision making following the closure of written procedure or the oral hearing 

took only 90 working days, while the overall time of proceedings, including the written and oral 

procedure, did not exceed 15 months.777 Recently, the duration of the phase of decision making 

before the ECHA BoA increased to the extent that only 60% of cases were closed in 2018 within 

3 months following the closure of written or oral procedure but the overall duration of 

proceedings is still 15 months.778 There is therefore strong evidence that the ECHA BoA offers 

faster proceedings in scientifically complex cases than the EU Courts. 

 

 
775 EUROPEAN COURT OF AUDITORS, supra n. 436, para. 62. 
776 Ibid., figure 4 at 24. 
777 ECHA, ‘Annual Report from the Chairman of the Board of Appeal’, 18.6.2015, MB/24/2015 at 1. 
778 ECHA, ‘Annual Report from the Chairman of the Board of Appeal’, 21.6.2018, MB/28/2018 at 6. 
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5.1.4. Between thorough review and second guessing 

No less important to ensuring the impact of a review mechanism are the criteria and 

techniques of review. As already mentioned, the co-legislators did not unambiguously specify 

the range of the BoA’s tasks.779 REACH only authorises the BoA to exercise any power of the 

ECHA.780 However, this implies that its review should somehow go beyond ‘legality’ review 

as exercised by the EU Courts and relate to the scientific merits of the case. 

According to the ECHA BoA’s own rhetoric, it can sanction a simple ‘error of 

assessment’ of the ECHA, whereas the GC may sanction only a ‘manifest error of assessment’. 

It should be kept in mind however, that similar references oftentimes make a purely semantic 

difference.781 Analysis of the ECHA BoA case law demonstrates a lack of clear evidence that 

its review technique, supposedly reinforced with its scientific expertise, is actually capable of 

being even more thorough than that of the EU Courts.782 The intensified standard of review 

currently applied by the EU Courts (Tetra Laval and Technische Universität München lines of 

case law) allows them to thoroughly review the statements of facts, even technically or 

scientifically complex ones, as well as the legal qualifications underpinning the contested legal 

acts. This finding could put in question the added value of the ECHA BoA. 

In practice, the BoA adopts the same grounds of review as the EU Courts in annulment 

proceedings:783 a breach of competence; breach of an essential procedural requirement; breach 

of a substantive rule or a misuse of powers.784 The BoA did not shy away from strictly enforcing 

the registrants’ procedural rights before the ECHA, even beyond the standard literally 

enshrined in REACH, relying on the fundamental right to be heard.785 The BoA also settled a 

number of contentious issues regarding the application of substantive REACH provisions, 

 
779 Compare with Article 263(2) TFEU which specifies, at least to some extent, the criteria of judicial review. 
780 Article 93(3) REACH. 
781 See, accordingly, TORRE AND FOURNIER, supra n. 67 at 268 and 284. 
782 See, however, the difference of opinion regarding the definition of ‘intermediates’ between the ECHA BoA and 

the GC. ECHA BoA, Case A-010-2014, Nordenhamer Zinkhütte, para 45, and GC, Case T-268/10, Polyelectrolite 

Producers et al. v ECHA, paras. 54-55. The GC’s interpretation has ultimately been modified by the CJ, Case  

C-650/15 P, Polyelectrolite Producers et al. v ECHA, paras. 38-39. It has been argued that these cases effectively 

demonstrate the potential for the added value of the BoA’s expertise, MULLIER AND CANA, supra n. 770 at 110. 
783 Article 263(2) TFEU. 
784 As regards breaches of competence see, for instance, ECHA BoA, Case A-023-2015, S.A. Akzo Nobel Chemicals et 

al. v ECHA, paras. 182-187; Case A-011-2014, Huntsman P&A UK Limited et al. v ECHA. As regards the misuse of 

powers see, ibid. paras. 156-162. 
785 ECHA BoA, Case A-009-2014, Albemarle Europe et al., paras. 225 and 229, Case A-009-2016, Symrise (the contested 

decision was annulled due to multiple breaches to the right to be heard not provided in REACH), Case A-001-2010, 

N.V. Elektriciteits Produktiemaatschappij Zuid-Nederland, Case A-002-2013, Distillerie de la Tour; Case A-005-2012, SEI 

EPC Italia, Case A-005-2015, Thor GmbH. As regards the duty to state reasons see, for instance, ECHA BoA, Case  

A-013-2016, BASF Personal Care and Nutrition v ECHA. 
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where the case of the EU Courts was not providing clear answers.786 What may come as a 

surprise is that in certain categories of cases the BoA deferred to ECHA discretion to make 

most complex scientific assessments.787  

The scientific complexity of ECHA decisions varies.788 On one side of the spectrum, 

there are data sharing disputes and completeness checks. In data sharing cases, the ECHA must 

only assess whether the parties have made their best efforts to reach an agreement regarding 

sharing of their data. In completeness checks, the ECHA verifies whether a substance 

registrant has submitted a dossier including all the information required under REACH. These 

issues can be fully reassessed by the BoA.789 

Somewhere in the middle of the spectrum lies the procedure for compliance check. In 

designing the REACH, the key objective was to reverse the burden of proof and make the 

chemical industry responsible for demonstrating the safe use of chemical substances. A 

chemical producer must register a dossier at the ECHA showing how responsibilities to ensure 

safe use are implemented. The submitted data are later communicated downstream to further 

users in the supply chain. The mere act of registering a complete dossier grants market access. 

The ECHA verifies the compliance of selected dossiers with the requirements specified in the 

Annexes to REACH.790 In some cases, the ECHA is granted discretion to require the completion 

of further studies on the substance due to concerns arising from existing information. 

Discretion may relate, first to the assessment of the need for further information and, second, 

to the determination of what further studies are appropriate to address the concerns 

identified.791 

In order to review this discretion, the BoA has transplanted the review technique of EU 

Courts.  ‘The Board of Appeal will seek to establish, among other things, whether the evidence 

upon which the Agency relied to reach its decision is factually accurate, reliable and consistent 

and also whether that evidence contains all the information which must be taken into account 

in order to assess a complex situation and whether the evidence is capable of substantiating 

 
786 See, ECHA, ‘Overview of 10 years of BoA work and its findings’, Annex II to ECHA, supra n. 737. 
787 See the critical view, D. THOMAS, 'European Chemical Agency Board of Appeal Decisions in Honeywell and Dow 

Chemicals', 2013 Maastricht Journal of Comparative and European Law 20(1), 609-622. This author does not however 

consider that the ECHA BoA deals with categories of cases involving different levels of scientific complexity and 

uncertainty. A deferential standard of review has also been assumed by the EASA BoA, which also deals with 

highly complex and, more importantly, extensive technical appraisals. See, CASSATELLA, supra n. 14, at 50. 
788 G. LIGUGNANA, 'Dispute Resolution in European Agencies: The ECHA Board of Appeal', in B. Marchetti (ed.), 

Administrative remedies in the European Union. The emergence of a quasi-judicial administration (Giappichelli, 

2017) at 92-93. 
789 For instance, ECHA BoA, Case A-010-2017, REACH & Colors KFT et al.; Case A-005-2017, Thor v ECHA, para. 68. 
790 BERGKAMP, supra n. 360. 
791 ECHA BoA, Case A-005-2011, Honeywell, para. 70. 
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the conclusions drawn from it… The Agency is also under a duty to examine carefully and 

impartially all the relevant elements of the individual case’.792  

In Honeywell, for instance, the BoA found that a request for study on vertebrate animals 

had breached the principle of proportionality because the ECHA had not taken all necessary 

steps to ensure that testing on vertebrate animals was only performed as a last resort. It also 

failed to ensure that a test using the minimum number of vertebrate animals would be used.793 

Similarly, in CINIC Chemicals, the BoA found that an ECHA decision had requested a study on 

a potentially excessive number of animals because the ECHA had not considered information 

resulting from a scientific study which had come to light only at a late stage of the 

administrative proceedings.794 On the contrary, in a recent case Climax Molybdenum, the BoA 

upheld the ECHA’s decision finding that the dose levels used in a submitted pre-natal 

developmental toxicity study had been too low to comply with international guidelines and, 

consequently, had not satisfied the information requirement set out in REACH. However, 

before reaching this conclusion the BoA had punctiliously verified the ECHA’s arguments that 

the dose levels used in the study submitted by the appellant had been based on inadequate 

and irrelevant earlier studies, as these earlier studies had used different methodologies.795 It is 

in fact difficult to see traces of deference in these decisions. 

In other compliance check cases, however, the BoA has deferred to the ECHA’s 

assessments. In such cases the registrant was seeking to meet the registration requirements by 

relying on so-called adaptations of the standard testing regime: read across adaptations and 

the weight of evidence approach. Read-across is a technique for predicting information for one 

substance by using data from other substances. The weight of evidence approach means that 

the registrant uses a combination of information from several independent sources to provide 

sufficient evidence to fulfil an information requirement. A reliance on adaptations of standard 

testing regime involves a certain level of scientific uncertainty. Hence, it is the registrant who 

bears the full burden of proof in convincing the ECHA that the information provided is 

sufficient. The ECHA must assess whether the inherent uncertainty is acceptable or not.796 

On the other extreme side of the spectrum lies the procedure for evaluation of hazards 

and risks of existing substances. The candidates for substance evaluation (substances of 

concern) are selected through a complex procedure involving national authorities and the 

 
792 Ibid. para. 76, referring to CJ, Case C-386/10 P, Chalkor v Commission, para. 54, Case C-269/90, Technische 

Universität München, and Case C-12/03 P, Tetra Laval, para. 39. 
793 Case A-005-2011, Honeywell. 
794 ECHA BoA, Case A-001-2014, CINIC Chemicals. 
795 ECHA BoA, Case A-006-2017, Climax Molybdenum. 
796 ECHA BoA, Case A-001-2012, Dow Benelux, Case A-004-2012, Lanxess Deutschland GmbH, Case A-006-2012, 

Momentive Specialty Chemicals BV. 
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Commission. Within substance evaluation, the ECHA must ensure that the substance under 

review does not pose risks to the environment or public health. Consequently, the ECHA 

enjoys the greatest level of discretion in this procedure.797 It may use the information provided 

by the registrants concerned, but it may also request further information by imposing on the 

registrants costly testing obligations. The only limitations to the ECHA’s discretion are the 

general principles of EU law, including proportionality.798  

The BoA has consequently deferred to the ECHA’s discretion regarding the carrying 

out of substance evaluations and the choice of specific scientific tests deemed proportionate to 

verifying the suspected risks and hazards.799 

For instance, in BASF the BoA reviewed a decision requesting an enhanced 

developmental neurotoxicity study of a substance called ‘triclosan’ on rats. In the appellant’s 

view, the ECHA had failed to demonstrate that the substance poses a potential risk which 

needs to be clarified and that the requested test would actually provide the necessary results. 

Moreover, it argued that there were significant problems with extrapolating from results in 

rats to humans. The BoA noted however, that the ECHA decision referred to a wealth of 

information identifying a twofold potential risk to human health. It also found that the ECHA 

had been aware of the problems raised by the appellant and had carefully considered the 

species differences between rats and humans in arriving at its conclusions. The tests requested 

by the ECHA were the ‘state of the art’ at this point in time. The appellant’s arguments 

amounted to, in the BoA’s view, a difference of scientific opinion. It was still probable that the 

test would provide useful information and the appellant had actually not suggested any 

alternative. Therefore, the BoA rejected the plea alleging breach of the principle of 

proportionality.800 

In a subsequent case Envigo Consulting et al. concerning the evaluation of the substance 

‘BENPAT’, the BoA did, on the contrary, annul a request for study of BENPAT’s metabolites. 

The ECHA had requested this study having found that BENPAT may pose a risk to human 

health and the environment. The appellant claimed that the requested study is not adequate 

to obtain the information on metabolites due to the very low solubility of the substance. The 

ECHA did acknowledge that the low solubility was a major obstacle to the requested study, 

but nonetheless insisted that the appellant should make an attempt to obtain the necessary 

 
797 BERGKAMP, supra n. 360 at 21-22. 
798 Ibid. at 132. 
799 Compare a case regarding the compliance check of a registration dossier – ECHA BoA, Case A-005-2011, 

Honeywell – and a case regarding the substance evaluation – Case A-001-2012, Dow Benelux. See also a criticism of 

the BoA’s different approach in this two cases, M. NAVIN-JONES, 'A Legal Review of EU Boards of Appeal in 

Particular the European Chemicals Agency Board of Appeal', 2015 European Public Law 21(1), 143-168.  
800 ECHA BoA, Case A-018-2014, BASF, paras. 150-168. See also, Case A-004-2014, MCCP Registrants, para. 74-84. 



Chapter 5 

168 

 

information. Ultimately, the BoA held that it was not realistic to expect the test to succeed, and 

that the ECHA sought to shift the onus for designing and evaluating the study in such a way 

as to allow the identification of the metabolites onto the appellants. Hence, notwithstanding 

the large discretion of ECHA in substance evaluation procedures, the BoA held that the ECHA 

had failed to ensure the proportionality of the requested study.801 

It follows that faced with scientific uncertainty and the consequent discretion of the 

ECHA, the BoA reviews the scientific correctness of contested decisions, trying to infer from 

the REACH and its annexes, supplemented by international scientific standards, any criteria 

which could lead in a correct direction. In certain extreme cases, it has no choice but to defer 

to the ECHA’s appraisals.  

This approach is further justified by institutional considerations. The ECHA decision-

making processes involve inputs from twenty-eight national competent authorities and 

require unanimous decisions of the Member States Committee, an ECHA internal body, 

composed of experts delegated by each Member State. The BoA, on the contrary, can currently 

benefit from the scientific expertise of only one Technically Qualified Member. Until now, no 

scientific advisor has been assigned to the BoA. Due to the highly controversial issue of 

procedural costs, the ECHA BoA has refrained from appointing independent experts within 

the review proceedings. Therefore, faced with the possibility of different but equally plausible 

scientific opinions, the BoA does not always find it legitimate to second-guess the scientific 

appraisals of the ECHA, national competent authorities and the Member States Committee.802 

 

5.1.5. ‘Why should we pay these people?’ 

The two BoA decisions discussed in the previous Subsection, BASF803 and Envigo Consulting,804 

have been challenged before the GC by, respectively, BASF (a major international chemical 

producer) and Germany. The two actions for annulment essentially raise the same question: 

How thorough should the ECHA BoA’s review be? Should the ECHA BoA always try to 

second guess even the most complex and uncertain scientific appraisals? But the solutions 

proposed by the actions go in the exactly opposite directions. BASF would rather see the BoA 

empowered to second guess any scientific appraisals. Germany, on the contrary, aims to limit 

the BoA’s powers as they, allegedly, encroach upon the powers of national authorities and the 

 
801 ECHA BoA, Case A-026-2015, Envigo Consulting Limited et al., paras. 118-125. See also, Case A-009-2014, Albemarle 

and others, paras. 99-105. 
802 Respondent ECHA1. See also, ECHA BoA, Case A-018-2014, BASF, paras. 133-134. 
803 GC, Case T-125/17, BASF v ECHA, pending. 
804 GC, Case T-755/17, Germany v ECHA, pending. 
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Member States Committee. The BoA, represented by the ECHA Legal Service, defends its 

current practice.805 The case is still pending. The judgment of the GC and, possibly, the CJ may 

have major repercussions as to the organisation and resources required by the BoA. 

BASF stressed the concept of ‘functional continuity’ between the ECHA and its BoA. It 

also outlined the abstract scheme of ‘administrative review’ in which the appeal proceedings 

were characterised by a fully investigatory approach. It claimed that the BoA should perform 

‘full review’ of contested decisions ‘in their entirety’, i.e. its own re-examination of the case, 

instead of shifting the burden of proof onto the applicant. It generally based its argumentation 

on the REACH provisions that authorise the BoA to exercise any power of the ECHA. It also 

argued that the BoA cannot simply replicate the deferential standard of judicial review.806 It 

added that full review should be facilitated by the contents of first-instance administrative 

files, which contain, among other materials, the observations of the competent chemical safety 

authorities of the Member States.807 

The ECHA, in turn, argued that its BoA performs a ‘quasi-judicial review’ as it relies 

on the evidence provided by the parties. The ECHA also stressed the institutional context and 

the resource gap between the ECHA Member States Committee (which must reach its 

decisions unanimously) and the BoA.808 In the ECHA’s view, this context does not allow 

REACH to be interpreted as requiring ‘full review’ of contested acts in all respects. Notably, 

the determination of an acceptable degree of risk to human health and the environment in 

order to protect, among other things, the interests of the chemical industry, involves ‘political 

choices’ which are for the ECHA and national authorities to make.809 Meanwhile, the appeal 

process does not even provide for the involvement of the Member States other than as simple 

interveners.810  

Interestingly, in its written submissions the ECHA initially argued that the Member 

States Committee is not even a body of the ECHA but rather an emanation of Member States’ 

 
805 The members of the BoA were directly involved in preparing the ECHA’s submissions the GC in the two pending 

cases, ECHA, supra n. 737 at 11. 
806 The report for the hearing in the Case T-125/17, BASF v ECHA, paras. 36-40, personally obtained at the GC on 

the day of the hearing, on file with the author. 
807 Ibid. para 39. 
808 If the Member States fail to make a unanimous agreement on the matter, it falls to the Commission to adopt the 

final decision in a procedure in which, however, the Member States may still exercise control over the Commission's 

powers. See, Articles 51(7) and 59(9) REACH. 
809 The report for the hearing, supra n. 806, paras. 53ff. As argued by the ECHA Chairwoman in her extra-‘judicial’ 

statements, the doctrine of functional continuity may need to be applied to the ECHA BoA with caution. ‘If the [EU] 

legislator intended to have a second tier of scientific evaluation, the composition and size of the BoA should have 

been entirely different.’ M. ORTUÑO, ‘The standard of review by the Board of Appeal’, Seminar on 10 years of 

REACH Litigation (Helsinki, 24.5.2017), at 9. 
810 The report for the hearing, supra n. 806, paras. 53ff 
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sovereign powers. This interpretation would not only further limit the range of BoA’s tasks 

but even shield the ECHA’s substantive decisions from the BoA’s scrutiny. This is probably 

why the ECHA has ultimately withdrawn this argumentation at the oral hearing, claiming 

instead, that the Member States Committee is just the ECHA’s internal organ.811 

Nonetheless, this argumentation was reiterated by Germany in this and the other 

case.812 Germany argued that the BoA exceeds its competences by reviewing the substantive 

assessments of the ECHA.813 It stressed that the decisive role of the Member States in the 

context of the discretionary process of substance evaluation.814 It argued that the BoA cannot 

quash the unanimous decisions of the Member States Committee. The BoA’s review should 

therefore be limited to ‘procedural matters’.815 

The questions asked by the GC judges at the oral hearing suggest that they had 

difficulty seeing a clear added value of the current review technique by the ECHA BoA as 

compared to their own in-depth standard of judicial review.816 The reporting judge phrased 

his doubts in a rather straightforward way by simply asking ‘why should we [the EU 

taxpayers] pay these people [the ECHA BoA members]?’.817 It is very telling that the ECHA’s 

agents were visibly struggling to find an unequivocal answer to this question. Ultimately, one 

of the agents simply repeated the standard formula that, by dint of its scientific expertise, the 

BoA is likely to detect ordinary and not only manifest errors of scientific assessment.818 As 

already argued, however, this difference may be a purely semantic one. 

The GC judges might believe they had no choice but to endorse the ECHA BoA’s 

practice, developed over the last ten years of its operation. The GC chamber president asked 

rhetorically whether any change of practice imposed by the GC would bring a ‘catastrophe’ 

for the ECHA due to the unforeseen level of additional resources that the BoA would 

require.819 

The GC indeed upheld the ECHA BoA’s practice in its judgments.820 It fully endorsed 

the ECHA’s vision of ‘quasi-judicial review’ in adversarial proceedings. Interestingly, it 

 
811 The author’s own notes from the oral hearing, on file with the author. 
812 In the first case, Germany acted as an intervener; in the second one – as the applicant. 
813 That the German competent authority is one of the authorities enjoying the most resources, and consequently 

having the strongest voice in the ECHA and the Member States Committee is definitely not without significance. 
814 The report for the hearing, supra n. 806, para. 58. 
815 Ibid. See also, ‘Action brought on 20 November 2017 – Federal Republic of Germany v ECHA (Case T-755/17), 

OJ C 32/37, 29.1.2018. 
816 The author’s own notes from the oral hearing, on file with the author. 
817 Question asked by Judge Rapporteur Diettrich, ibid. 
818 Ibid. 
819 Ibid. 
820 GC, Case T-125/17, BASF Grenzach v ECHA, Case T-755/17, Germany v ECHA. 
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mainly relied on the provisions of the RPBoA and not the REACH itself.821 A question then 

arises as to whether the Commission could introduce a more inquisitorial model of 

proceedings before the ECHA BoA, by means of different RPBoA, without breaching the 

underdeterminate provisions of REACH. The GC found nothing in REACH and RPBoA to 

suggest that the ECHA BoA is to perform ‘full review’ as envisaged by BASF.822 It found in 

particular no provision imposing on the ECHA BoA the same rules as to the burden of proof 

that apply to the first-instance proceedings before the ECHA.823 It held that an ECHA BoA’s 

alleged task to perform ‘full review’ cannot be derived from the provision defining its 

authority to exercise any power within the competence of the ECHA.824 At the same time, it 

endorsed the ECHA BoA’s deferential approach to the review of the most complex scientific 

assessments, highlighting that certain ECHA decisions are made in the unescapable context of 

scientific uncertainty.825 It nevertheless briefly stressed the semantic difference between the 

manifest error test applicable within judicial review and ordinary error test applicable within 

administrative review. It gave however no evidence to show that this difference has any 

practical meaning.826 

As regards the model of procedural review advocated by Germany, neither found the 

GC anything to suggest that the ECHA BoA is bound by substantive assessments performed 

by the Member States Committee.827 

The multiple gaps in REACH and RPBoA left by the co-legislators and the Commission 

significantly hampered the GC’s task in these cases. Especially, the GC had to develop a truly 

acrobatic reasoning to justify the difference between the tasks of ECHA and OHIM/EUIPO 

BoAs, despite almost same legal provisions authorising these BoAs to exercise any powers 

laying within the competence of the respective agencies.828 Moreover, the GC stressed several 

times a different ‘regulatory context’ in which the said BoAs operate, relying merely on general 

characteristics of the areas of law and administrative proceedings before the ECHA and 

OHIM/EUIPO.829  

 
821 GC, Case T-125/17, BASF Grenzach v ECHA, paras. 62-65. 
822 Ibid. para. 59. 
823 Ibid. para. 69 and 80. 
824 Ibid. para. 98-100. 
825 Ibid. para. 85. 
826 Ibid. para. 89. 
827 GC, Case T-755/17, Germany v ECHA, in particular paras. 43-64. 
828 GC, Case T-125/17, BASF Grenzach v ECHA, paras. 98-100. The GC relied on a subtle difference in wording. The 

OHIM/EUIPO BoA is supposed to exercise its power ‘following the examination as to the allowability of the appeal’, 

whereas such a reservation has not been made with regard to the ECHA BoA. According to the GC, the broader 

scope of OHIM/EUIPO BoAs’ tasks follows precisely from this reservation. This part of the reasoning is difficult to 

understand. 
829 Ibid. paras. 101ff. 
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If the administrative review by the ECHA BoA is practice the same as the judicial 

review of the GC, ‘why should we pay these people’ then? One could still argue that BoA 

members, specialised in a single and relatively coherent type of litigation, will require less time 

and effort to identify errors committed by the primary decision-makers. Moreover, deference 

to first-instance decision makers is not necessarily always a bad thing. It could be argued that 

specialised adjudicators, such as the ECHA BoA members, are more likely to recognise issues 

that require deference, due to higher epistemic credentials, knowledge and political 

representativeness of first-instance decision makers. They are thus more likely to avoid the 

risk of substituting, in an ultimately arbitrary way, the first-instance scientific or technical 

appraisals with their own behind the veil of process-oriented review.830 

This could explain the shorter duration of proceedings before the BoA than the GC. It 

could also be argued, however, that the decision as to the specific added value of the BoA 

should have been made by the co-legislators. Given the overall positive experience provided 

by the ECHA BoA – and, most likely, other BoAs as well – their role within the EU system of 

justice should now be discussed in detail. A legislative rather than judicial forum seems more 

suitable for such a discussion. 

 

5.2. Access rules: Plaumann and beyond 

5.2.1. A specialised administrative tribunal for chemical operators 

The justice ensured by a review mechanism is also relative to reasoned arguments and 

information pertaining to the contested act offered by affected parties granted access by 

adequate access rules. The access rules largely determine whether a mechanism can ensure the 

factual and legal correctness of contested decisions and enable additional public deliberation. 

They also determine the number and nature of cases as well as the degree of resources 

required. They may also help avoid the unintended transfer of too many tasks, responsibility 

and power from the primary decision-maker to the reviewer. 

In the initial draft of the REACH, the Commission proposed granting right of appeal 

only to the formal addressees of ECHA decisions. Following discussion within legislative 

proceedings, the co-legislators expanded this right by copy-pasting the Article 263(4) TFEU 

admissibility criteria for annulment actions. Thus, as in the cases of other BoAs, the right to 

appeal is granted to the addressees of ECHA decisions and those ‘directly and individually 

 
830 CJ, Case C-691/15 P, European Commission v Bilbaína. 
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concerned’ by such decisions.831 Some Members of the Parliament had even proposed granting 

access to ‘all those having a legal interest’ or ‘any party having a legal interest’. These 

proposals, however, were not ultimately accepted.832 

In interpreting its access rules, the ECHA BoA has generally followed the case law of 

EU Courts and their restrictive Plaumann doctrine.833 In practice, almost all of the appellants 

before the ECHA BoA were chemical operators, being at the same time the intended 

addressees of contested decisions. During the reference period 2014-2016, such chemical 

operators accounted for 92% of all appellants whose appeals were admissible (24), whereas 

chemical operators not being the intended addressees of contested decisions accounted for 8% 

(2) of all admissible appeals. 

These cases, in which the appeals were accepted on the basis of the ‘direct and 

individual concern’ criterion, concerned joint registrations of the same substance. The 

decisions affected joint registrants and their cost-sharing obligation. For instance, the appeal 

in REACheck Solutions was brought by a lead registrant of the substance ‘charcoal’ against a 

decision by which the ECHA found a separate registration of the same substance submitted 

by another registrant to be complete. The appellant claimed that, pursuant to REACH, the 

second registrant should have joined the first registration and reimburse the appellant for a 

part of its registration costs. The BoA found that the contested decision concerned the 

appellant directly as the contested decision had deprived it of the right to demand the 

reimbursement.834 The contested decision also concerned the appellant individually; since it 

had been the lead registrant of the substance – known to the ECHA – it clearly formed part of 

a ‘closed class’ of persons affected by the contested decision.835 

 
831 Otherwise, given that the lodging of an administrative appeal is a precondition of a subsequent action for 

annulment before the EU Courts, the access rules of the Board could effectively narrow access to the EU Courts. 

See, COUNCIL, supra n. 722 at 36 (Article 88(1)). 
832 PARLIAMENT, ‘Report on the proposal for a regulation of the European Parliament and of the Council on the 

Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH)’, A6-0315/2005 final, 24.10.2005, at 

29, 483 and 853. 
833 ECHA BoA, Case A-022-2013, REACheck Solutions, paras. 69, 83 and 91, referring to CJ, Case C-132/12 P, Stichting 

Woonpunt and others v Commission, para. 68, Case C-519/07 P, Commission v Koninklijke FrieslandCampina, para 48, 

Case 25/62, Plaumann v Commission, p. 107, and Joined Cases C-71/09 P, C-73/09 P and C-76/09 P, Comitato ‘Venezia 

vuole vivere’ and Others v Commission, para. 52, Case 11/82, Piraiki-Patraiki and Others v Commission, para. 31, Case C-

519/07 P, Commission v Koninklijke FrieslandCampina, para. 54. See also, ECHA BoA, Case A-022-2015, Manufacture 

Française des Pneumatiques Michelin v ECHA, para. 116. It has been argued in the literature that a BoA could depart 

from the restrictive interpretation of EU Courts and, thus, widen the access to justice at the EU level. According to 

case law, discussed in Chapter 4, a prior procedural involvement is one of the means to meet the Plaumann test. 

Being an applicant before the BoA is undoubtedly a procedural involvement even if the final decision is formally 

addressed to another person. See, WITTE, supra n. 311 at 247-235. 
834 Case A-022-2013, REACheck Solutions, para. 86 
835 Ibid. para. 92 
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Occasionally, the BoA’s interpretation of ‘direct and individual concern’ seemed 

stricter than that applied by the GC. As already discussed, the GC sometimes adopt a more 

liberal approach. It accepts actions from applicants whose economic interests (market position) 

rather than legal situation, strictly speaking, is particularly adversely affected by the contested 

decision. This occurs in particular when the applicant has participated in the administrative 

proceedings leading to the adoption of the contested act or has some contractual links to the 

formal addressee.836 However, the BoA has not endorsed an analogous approach to the non-

addressees of contested decisions who have had business links to the addressees. 

In Manufacture Française des Pneumatiques Michelin the BoA did not recognise the 

standing of a downstream user to challenge a decision regarding the substance evaluation 

addressed to its producer. The economic interests of the downstream user could undoubtedly 

be significantly affected by the contested decision. But the BoA found that REACH did not 

grant any rights regarding substance evaluation to the downstream users.837 It held that the 

downstream user was not directly concerned regardless of its status as a participant in an 

information exchange forum regarding this particular substance – a form of data sharing 

provided for by REACH – or the fact that it had contractual data-sharing and cost-sharing 

obligations towards the lead registrant.838 

As is clear from the analysis in previous chapters, this doctrine in principle excludes 

legality challenges by NGOs and social actors. The Plaumann doctrine may be deemed 

particularly unsuitable for the ECHA BoA due to the characteristics of the ECHA decisions 

with which deals. ECHA decisions undoubtedly affect private economic interests of chemical 

producers and marketers. But they are also aimed at the protection of public health, animal 

welfare and the environment. These issues are of interest, in particular, to manifold NGOs. 

Were they given a right of appeal, they could effectively act as watchdogs of the ECHA. They 

could challenge the decisions in which, in their view, the ECHA has not granted sufficient 

protection to the said public interest objectives. Admittedly, it could still be argued that a 

decision to modify the admissibility criteria of the appeals should be taken by the co-legislators 

and not the BoA itself. Without the slightest doubt, granting the right of appeal to NGOs 

would increase the BoA’s workload, responsibility and the average time of proceedings. 

Hitherto there have been no attempts by NGOs to lodge appeals but the ruling, 

summarised above, may suggest that the ECHA BoA is willing to apply the Plaumann doctrine 

strictly.  

 
836 Section 2.1.2. 
837 Ibid. para. 123-129. 
838 Ibid. paras. 130-146. 
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5.2.2. Public interest intervention 

Nonetheless, the ECHA BoA adopts a liberal approach to the right to intervene in pending 

proceedings. Its approach is distinctively more liberal than that of the EU Courts. The BoA has 

maintained it despite the ECHA’s consistent opposition. A possible explanation is that 

interveners provide the BoA with useful data which facilitates correct decision-making. In its 

rhetoric, the ECHA BoA also advances deliberative justifications pertaining to the inclusion of 

NGOs, as stakeholders, in the debate about the implementation of REACH. 

Pursuant to RPBoA, any person establishing an interest in the result of an appeal may 

intervene in that case.839 What constitutes sufficient ‘interest’ is evidently indeterminate and 

subject to interpretation by the BoA just as before the EU Courts. Intervention does not grant 

the same procedural rights as the status of the appellant (just like intervention before the EU 

Courts). It is limited to supporting or opposing the remedy sought and pleas in law formulated 

by one of the parties. It nonetheless offers meaningful opportunities to influence the outcome 

of appeal proceedings. Interveners receive the copies of all written submissions, can submit 

their own written observations and actively participate in the oral hearing.840  

Multiple applications for intervention come from co-registrants of the substance to 

which the appellate proceedings relate,841 national chemical safety authorities.842 In the 

reference period (2014-2016), intervention occurred in as much as 44% of admissible appellate 

proceedings (11). Importantly, multiple applications for intervention also come from NGOs 

that lobby for animal welfare and the limitation of animal testing. In the reference period, 

interventions from NGOs were accepted in 15% of all admissible proceedings (4). In all of these 

cases, the interveners sided with the appellant, opposing chemical testing requests involving 

animals. 

The admissibility criteria of interventions by NGOs as conceived by the BoA has raised 

opposition from the ECHA. In its early practice, the ECHA BoA relied on the case law on 

intervention before the EU Courts, which set up easier conditions for intervention by 

‘representative organisations’, i.e. those representing a certain group of operators in a given 

market. Such organisations, whose object is to protect their members’ interests, may intervene 

in cases raising questions of principle liable to affect those members. In practice, the BoA 

checks whether the organisation is an accredited stakeholder, whether its goals encompass 

 
839 Article 8 RPBoA. 
840 Although they do not have a right to demand the oral hearing be held. 
841 See, ECHA BoA, Case A-010-2017 (intervention), Colorex et al. On the contrary, the BoA held that being the 

registrant of a similar substance does not constitute a sufficient interest, Case A-006-2017 (intervention), Plansee SE. 
842 See, ECHA BoA, Case A-019-2013 (intervention), Solutia Europe. Regarding the difficulties of member states to 

establish their interest in the result of the case see, Case A-004-2014 (intervention), Altair Chimica. 
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animal welfare (or other environmental goal)843, whether it has indeed been active in its field 

of interest including within the ECHA’s stakeholder committees,844 and whether the subject 

matter of appeal proceedings concerns animal welfare.845 

The ECHA was right to point out that the said case law referred to organisations of 

economic operators rather than NGOs. But the BoA stated that this case law is applicable to 

appeal proceedings due to the objectives of REACH.846 More specifically, ‘REACH seeks to 

promote various interests, including the protection of human health and the environment, 

ensuring competitiveness and innovation, the protection of workers’ health, and to replace, 

reduce or refine animal testing. To this effect, REACH Regulation foresees the involvement of 

stakeholders in the Agency’s work… This involvement is to help ensure that the different 

interests are considered in the Agency’s decision making.’847 The BoA also added that 

‘accredited stakeholders may be considered to satisfy more readily the required interest for 

intervening in proceedings before the Board of Appeal’.848 

Since then, the BoA has clung to its liberal interpretation of intervention criteria, 

notwithstanding continuous though waning opposition from the ECHA. 

The ECHA again opposed the liberal practice once the GC had clarified the criteria for 

intervention by environmental organisations in court proceedings. Contradicting the BoA’s 

liberal practice, the GC stated that the requirement for an ‘interest’ in the result of the case 

means that the scope of the organisation’s activities must coincide with the specific ‘sector’ to 

which the case relates. In practice, the ‘sector’ means the specific chemical substance. Where 

the scope of organisation’s activities is wider, it should at least be actively involved in 

protection programmes or studies relating to the sector/substance concerned.849 

The GC’s solution seems to significantly narrow down the possibilities of 

environmental organisations have to intervene in court proceedings. Such organisations are 

not always able to prove that they have already dealt with the specific substance rather than a 

broader category of substances. Therefore, the ECHA BoA found these criteria ‘unduly 

 
843 ECHA BoA, Case A-014-2015 (intervention), Grace GmbH et al. v ECHA. 
844 For instance, A-001-2012 (intervention), Dow Benelux, paras. 26-27. For a positive outcome see, Case A-001-2014 

(intervention by PETA), Clinic Chemicals. 
845 See for instance a case in which the link was too remote, ECHA BoA, Case A-005-2013 (intervention), Vanadium 

R.E.A.C.H. Forschungs- und Entwicklungsverein, para. 22. 
846 ECHA BoA, Case A-001-2012 (intervention), Dow Benelux B.V., para. 22. 
847 ECHA BoA, Case A-005-2011 (intervention), Honeywell, para. 22 
848 Ibid. para. 30. 
849 GC, Case T-429/13, Bayer CropScience v Commission. 
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restrictive’ and maintained its previous approach with reference to the objectives of REACH 

and the need to involve stakeholders in the ECHA decision-making.850 

Thus, the BoA’s approach to intervention criteria clearly departs from the traditional 

German concept of subjective rights as individual and personal entitlements securing private 

interests, which underpin the EU Courts’ case law on intervention and the access to annulment 

proceedings.851 The BoA has recognised that NGOs, i.e. private parties, should be allowed to 

act in the public interest. It remains to be seen whether the BoA would show readiness to 

interpret the notion of ‘individual and direct concern’ in the analogously liberal way, if one 

day a NGO seeks to lodge an appeal against an ECHA decision. 

 

5.3. Fair administrative trial 

5.3.1. Dividing the burden of proof 

The justice delivered by a review mechanism is, last but not least, relative to opportunities for 

participation offered by its rules of procedure. The ECHA BoA’s procedural scheme and 

practices – much resembling those of the GC – offer multiple opportunities for the active 

participation of the parties by both written and oral means. Thanks to the participation of the 

parties, which stand on equal footing, the ECHA BoA obtains the data regarding the contested 

decision, substance or required scientific studies, which are necessary for the correct decision-

making. The role of data provided by the parties seems crucial due to the inevitably limited 

expertise of the Technically Qualified Member, and the BoA’s own limited resources. 

Moreover, multiple opportunities for meaningful participation offered to the appellants are 

intended to raise their confidence in the impartial and thorough examination of the appeal. 

This arguably helps avoid continuation of the dispute before the EU Courts in Luxembourg. 

Considering the unprecedented scientific complexity of the REACH system, and the 

ensuing high level of costs it generates for the ECHA, the ECHA BoA had no choice but to 

adopt in practice the adversarial system of pleas. Despite REACH being unclear on this point, 

the three-member ECHA BoA would not be able to examine voluminous case files and detect 

all potentially flawed aspects of contested decisions on its own, which, moreover, involve a 

high degree of scientific uncertainty.  

REACH delegated the power to lay down the procedural rules of the BoA to the 

Commission. However, the first draft of RPBoA was elaborated and forwarded to the 

 
850 ECHA BoA, Case A-013-2016 (intervention), BASF Personal Care and Nutrition GmbH, Case A-001-2018 

(intervention), BrüggemannChemical. 
851 Section 3.1.2. 
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Commission by the ECHA itself.852 Thus, the ECHA had an important say as to the tasks and 

powers of the ECHA BoA to which it would subsequently be accountable, as well as with 

regard to its own procedural rights before the BoA. It modelled the RPBoA on the RPGC and 

rules of procedure of other BoAs. Interestingly, in the course of preparatory works the ECHA 

referred to the fair trial standards elaborated under Article 6(1) ECHR, which could suggest 

that it somehow conceived of the appeal proceedings as judicial proceedings.853 But neither the 

ECHA nor later the Commission unequivocally determined the adversarial of inquisitorial 

character of appeal proceedings. 

On the one hand, pursuant to RPBoA in its notice of appeal the appellant must include, 

among other materials, reference to the contested decision, the form of order (remedy) sought, 

the pleas in law, and relevant evidence. Moreover, no new plea in law or piece of evidence 

may – in principle – be introduced after the first exchange of written pleadings. On the other 

hand, no provision in the RPBoA specifies that the BoA has to confine itself to examining only 

the pleas and evidence adduced by the appellant.854 

That the authors of RPBoA did not have a clear vision regarding the division of tasks 

between the parties and the BoA is evidenced by controversies regarding the distribution of 

costs for bringing new evidence before the BoA. The ECHA, Commission and Member States 

were not sure as to whether the ECHA BoA would only assess the evidence presented by the 

parties, respond to the parties’ motions for taking new evidence, or even order the production 

of new evidence on its own motion. Consequently, they were unsure about how split the costs 

of new evidence.855 In any case, they were mostly interested in keeping the level of the costs of 

proceedings as low as possible. Unable to find common ground, they ultimately authorised 

the BoA itself to adopt procedural rules in this regard.856  

 
852 The preparatory works on the RPBoA, supra n. 726 (doc. 1_071113). 
853 Ibid. (doc. 4_071126). 
854 Article 6 and 19 RPBoA. The adversarial or inquisitorial nature of proceedings before the BoA may cause 

confusion. At the oral hearing in the pending BASF case (T-125/17, BASF v ECHA, 12.12.2018) regarding the BoA’s 

responsibilities, the judges entertained doubts as to whether ‘functional continuity’, as conceived of by BASF, 

implied that the BoA would be obliged to raise on behalf of the appellant all relevant pleas in law. The BASF 

representative clarified that the BoA should fully review the contested decision (intensity of review) ‘in the context 

of’ grounds of review set out by the appellant, the author’s own notes from the oral hearing, on file with the author. 
855 Draft Commission Regulation [RPBoA] with comments by the Commission services and the ECHA, at 14-15; 

Email from the Commission to the ECHA of 28.12.2007 (comments to draft Article 21); Lithuania’s comments of 

4.4.2008, documents received from the Commission in response to a request for public access to documents 

(GROW/D1/CK/nt; grow.ddgl.d.l(2019)1271411), on 14.3.2019, on file with the author. 
856 Article 17(4) RPBoA. Some controversies surrounded this issue as well. Germany expressed doubts as to whether 

the BoA should be authorised to concretise its own tasks and powers by adopting general and abstract procedural 

norms. ‘Opinion of the German Federal Government on the Commission Regulation laying down the rules of 

organisation and procedure of the Board of Appeal of the European Chemical Agency’, Bonn, 1.4.2008, at 3, 

document received from the Commission in response to a request for public access to documents 

(GROW/D1/CK/nt; grow.ddgl.d.l(2019)1271411), on 14.3.2019, on file with the author. 
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In its early days, the ECHA BoA itself was not quite sure of the actual scope of its duties. 

In its first substantive decision, the BoA had to decide whether a FAQ published on the 

ECHA’s website had mislead the appellant who, as a result, had not paid a registration fee on 

time. The BoA needed to compare the successive versions of the FAQ, whereas the appellant 

had only referred to its latest version in its notice of appeal. The ECHA contested the 

examination of previous versions as the BoA obtained them on their own initiative. The ECHA 

claimed that ‘it would be inappropriate for the Board of Appeal to raise new grounds for a 

possible annulment of the contested decision which have not been invoked by the appellant.’857 

In response, the BoA held that REACH authorises it to exercise any power which lies 

in the competence of the ECHA. It also invoked the case law of the GC under which ‘continuity 

in terms of functions’ exists between an agency and its BoA. The GC explained, with regard to 

the OHIM/EUIPO BoAs, that ‘the examination which the Board [of EUIPO] must conduct is 

not, in principle, determined by the grounds relied on by the party who has brought the 

appeal. Accordingly, even if the party who has brought the appeal has not raised a specific 

ground of appeal, the Board of Appeal [of OHIM/EUIPO] is none the less bound to examine 

whether or not, in the light of all relevant matters of fact and of law, a new decision with the 

same operative part as the decision under appeal may be lawfully adopted at the time of the 

appeal ruling’.858 The ECHA BoA held that the same concept of functional continuity should 

be applied to itself and that it therefore must carry out a full re-examination of the case’s 

merits, regardless of the arguments raised by the appellant.859 

However, in its subsequent practice the BoA has clearly not followed this path. It has 

confined itself to examining the pleas in law set out by the appellant, in the same way as the 

EU Courts. Nor does it allow new pleas in law to be raised after the expiry of the deadline for 

lodging the appeal,860 let alone modify the form of order (remedy) sought.861 Only once has it 

applied the EU Courts’ case law regarding public policy pleas (fr. moyens d’ordre public), raising 

on its own motion a plea relating to the breach of an essential procedural requirement.862 

Moreover, even though the rules on evidence adopted by the BoA foresee the possibility that 

it would take evidence on its own initiative,863 the ECHA BoA has never used this option. In 

 
857 ECHA BoA, Case A-001-2010, N.V. Elektriciteits, para 30. 
858 Ibid., paras. 30-34 referring to GC, Case T-308/01, Henkel KGaA v OHIM, para 29. 
859 Ibid., paras. 35-37. 
860 ECHA BoA, Case A-004-2011, Kronochem, para 43; Case A-023-2015, S.A. Akzo Nobel Chemicals NV, paras. 191-197. 
861 ECHA BoA, Case A-018-2014, BASF Grenzach, paras. 29-32. 
862 ECHA BoA, Case A-020-2013, Ullrich Biodiesel v ECHA, paras. 23-25. 
863 Article 2(2) of the Decision of the ECHA BoA on implementing rules on costs relating to the taking of evidence 

in appeal proceedings. 
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practice, the BoA relies fully on the evidence presented by the parties.864 It does not even have 

access to the first-instance administrative case file, even though they are stored in the same 

building.865  

Interestingly, a member of the BoA gave the following advice to prospective appellants, 

highlighting not only the criterion of legality but also the appellant’s responsibility to set out 

compelling pleas in law and adduce pertinent evidence so that the overall task of not-so-

specialist members of the ECHA BoA be facilitated:  

 

Companies have to be very clear about… what are the grounds they think the ECHA decision is 

unlawful. They need to be very clear… about why it’s unlawful, and present evidence to support 

that… They have to make pleas in law. They have to then say what arguments they’ve got to support 

the fact that they think there’s been a breach of the law and what evidence supports those arguments. 

And the clearer they can make those arguments and the clearer they can make the evidence 

supporting those arguments, the easier is for us to really consider their case carefully, and properly, 

and fully… So be clear… what your grounds are… and make your points as straightforwardly as 

you can.866 

  

Hearing this advice, one must begin to wonder, what is the added value of the ECHA BoA in 

relation to the GC? Although formally an administrative body, the ECHA BoA applies the 

system of pleas which barely differs from that of the EU judicature in that it shoulders the 

applicant/appellant with a large part of the burden of proof. But considering the specialisation 

of the ECHA BoA – which may result in at least slightly more thorough scrutiny and a shorter 

duration of proceedings, one could also begin to wonder about the added value of the EU 

judicature, or at least the GC. 

Undoubtedly, the adversarial system of pleas allows the BoA to exercise its tasks using 

its limited resources and expertise. It does not seem probable that the ECHA BoA – the smallest 

unit in the ECHA – would be capable of comprehensively reviewing the challenged decisions 

in all aspects. Importantly, at least a few years ago the ECHA Management Board expected 

efficiencies from the BoA and that in its current composition it would deal with a higher 

 
864 As the REACH shoulders the registrant with the burden of proof regarding the safety of the substance, the 

registrant cannot submit to the ECHA BoA new evidence that it has failed to submit within the registration dossier. 

See, Case A-018-2014, BASF Grenzach v ECHA, paras. 123-124 and the earlier case law cited therein. However, in 

substance evaluation cases, where the burden of proof is shifted back onto the ECHA, the appellant can provide 

new evidence together with the notice of appeal. See, ibid., paras. 125-131. 
865 The latter information has provided by the ECHA’s agents at the oral hearing on 12.12.2018 in the Case T-125/17, 

BASF v ECHA, the author’s own notes from the oral hearing, on file with the author. 
866 Interview with Andrew Fasey, supra n. 769. See also on the effort required from the appellant, CH. BRAMANTE, 

'Launching and Participating in Proceedings before the ECHA Board of Appeal: An Industry Perspective', 2018 

International Chemical Regulatory and Law Review 1(3), 114-118. 
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number of appeals and without calling for more resources.867 Therefore, in her extra-‘judicial’ 

statements the BoA Chairwoman expressed doubts as to whether the concept of functional 

continuity fully applies to the ECHA BoA, given the unprecedented complexity of ECHA 

scientific appraisals.868 Had the co-legislators intended to ensure a full re-examination of 

ECHA decisions, they should have designed a much bigger body with more expertise and 

resources.869 

It should also be added, as discussed in the previous Chapter, the adversarial system 

of pleas may engender important practical problems. In such a system, an adjudicator has a 

limited possibility to correct errors pertaining to the pleas in law set out in the notice of 

action/appeal. Such errors may therefore result in the upholding of a factually or legally 

incorrect decision. In practice, this problem occurs quite often before the GC.870 It may also 

induce a subjective feeling of injustice, i.e. an impression that the applicant/appellant’s case 

has not been properly heard due to ‘juristic formalities’, especially if the applicant/appellant 

normally operates in a legal system in which courts do not apply the system of pleas.  

However, the ECHA BoA is inclined to enforce the system of pleas less strictly than the 

EU Courts, due to its formally administrative nature. At some point, the BoA members coming 

from different legal traditions – civil law traditions with their inquisitorial models of court 

proceedings and common law traditions with adversarial models – had to find common 

ground, as there are no common EU law principles in this respect. Therefore, the BoA must 

sometimes be ‘flexible’, ‘innovative’ or ‘proactive’ and clarify ambiguous pleas in law in the 

course of proceedings. The problems with the statement of pleas in law sometimes occur as 

there is no obligation to be represented by an independent lawyer as before the EU Courts.871 

In practice however, the problems are not so serious as to engender the ECHA’s opposition to 

the ECHA BoA’s flexibility and proactivity on account of the former’s rights of defence.872  

For instance, in one case the BoA applied a procedural measure requesting clarification 

of the pleas in law. ‘The Board of Appeal underlined that it had found it extremely difficult to 

identify clearly the precise pleas in law raised by the Appellants in their submissions, and 

what facts were invoked in support of each plea.’ The BoA therefore requested ‘a clear, precise 

 
867 ECHA, ‘Minutes of the 28th Meeting of the Management Board’, 13-14.10.2012, MB/M/04/2012 final, at 11. 
868 The legal framework of the OHIM/EUIPO BoAs contains an explicit obligation imposed on them to raise on their 

own motion certain categories of substantive pleas, which are considered to relate to the public interest. Article 27 

of Commission Delegated Regulation 2018/625 of 5.3.2018 supplementing Regulation 2017/1001 of the Parliament 

and the Council on the European Union trade mark, an repealing Delegated Regulation 2017/1430, OJ L 104/1. 
869 ORTUÑO, supra n. 809. 
870 Section 4.3.2. 
871 Respondent ECHA1. 
872 Respondent ECHA2. 
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and exhaustive list of all pleas raised in [the] Notice of Appeal’.873 The EU Courts would 

probably not have attained such a level of flexibility and have simply dismissed the case on 

formal grounds. The ECHA BoA’s flexibility also manifests itself in the fact that, occasionally, 

small and medium-sized companies interested in contesting ECHA decisions but unable to 

afford representation by lawyers specialised in litigating before the ECHA BoA contact the 

Registry where they may obtain information about the formal requirements of the notice of 

appeal.874 

As demonstrated by the interview with a BoA member cited above, the BoA still 

highlights the appellant’s duty to set out essential facts and law in a comprehensible manner 

in order to enable the ECHA to prepare its defence and the BoA to perform the review. ‘The 

Board of Appeal cannot be assumed to have any prior knowledge of the specific facts and 

circumstances of the case brought before it’.875 But some decisions of the BoA suggest that it 

carefully analyses the content of appeals so as to reconstruct the intended pleas in law, scope 

of challenge and the form of order (remedy) sought, even if these are improperly formulated.876 

 

5.3.2. Data collection 

The adversarial system of pleas, even in its ‘lighter’ form as adopted by the ECHA BoA, 

charges the applicant with the major part of responsibility for the outcome of her case. For this 

reason, procedural tools by means of which the appellant can engage in deliberation with the 

ECHA and address the BoA are crucial from the perspective of the relative justice instilled in 

the ECHA processes by the ECHA BoA. Given the extreme variety of chemical substances and 

corresponding decisions made by the ECHA, the active participation of the parties in the 

appeal proceedings is basically the only way for the BoA to attain the scientific and legal data 

necessary to make the correct ruling. 

The active participation of the parties is clearly instrumental to the goal of making the 

correct ruling. Hence, even though it is not enshrined in the RPBoA, the BoA’s goal is to ensure 

that the parties have had an opportunity to comment on all the elements which will inform 

the ruling.877 Importantly, in their written submissions and at the oral hearing the parties 

 
873 The BoA also requested however ‘to indicate, for each of these pleas, the paragraph(s) of the Notice of Appeal 

and of the subsequent observations on the Defence that contain the arguments raised in support… this request is 

not an opportunity to expand on your arguments or to add new arguments’. ECHA BoA, Case A-004-2014, Altair 

Chimica et al., paras. 23-24. 
874 Respondent ECHA2. 
875 A-004-2011, Kronochem v ECHA, para 48. 
876 For instance, ibid., para 51; Case A-003-2012, THOR v ECHA, paras. 45-46 and 59-62. Observed by Respondent 

ECHA1. 
877 Respondent ECHA1. In the nomenclature of the EU courts, this principle is called the adversarial principle. 
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adduce and discuss relevant evidence, in particular scientific studies. Notably, a notice of 

appeal with all the attached annexes (containing scientific studies) has, on average, over 500 

pages.878 The BoA does not in practice use its competence to request new evidence on its own 

motion.879 Thus, the costs of the production and research of relevant scientific data are 

transferred to the appellants, which is crucial for the overall cost of the ECHA appeal system. 

It comes as no surprise, therefore, that the procedural practice of the ECHA BoA is at 

least as generous as that of the GC. The structure of proceedings before the ECHA BoA is 

analogous to those before the EU Courts: an exchange of written pleadings followed by an 

optional oral hearing. Unlike the RPGC and RPCJ, the RPBoA are silent about a second 

exchange of written pleadings. But Article 12(3) RPBoA authorises the BoA to request, where 

appropriate, additional written submissions responding to BoA’s questions or issues raised by 

other parties to proceedings and Article 16 authorises the BoA to use ‘procedural measures’ 

for the same purpose. The BoA avails of these options in every single case. 

In the cases closed between 2014-2016, the BoA requested an additional written 

submission in 100% of admissible cases (26).880 In 61.5% of admissible cases (16), the BoA 

requested a third submission. As observed by an interviewee, additional written pleadings 

turned out to be very useful to the BoA in almost every case.881 Just like the EU Courts, the 

BoA may increase the efficiency of proceedings by asking the appellant to focus on specific 

issues in the written submission that the BoA finds it necessary to clarify. It may even submit 

a list of questions.882 

At present, the BoA does not have procedural instruments, such as those offered by the 

procedural framework of EU Courts, by means of which it could force the appellants to 

produce concise written submissions and thus increase procedural economy.883 Nor can it 

request their regularisation, but only clarification.884 The Practice Directions recommend the 

parties limit the length of their written submissions to 20 pages. But these are only soft rules 

that cannot be enforced by, for instance, rejecting lengthy written submissions or charging the 

 
878 ECHA, ‘Annual report from the Chairman of the Board of Appeal: 50th Meeting of the Management Board 20-

21 June 2018’, MB/28/2018 final, at 14. 
879 Respondent ECHA1. 
880 As regards the cases closed by the GC in the same period, a second exchange of written pleadings occurred in 

almost all annulment proceedings. 
881 Respondent ECHA1. 
882 Article 16 RPBoA. 
883 It should be recalled however that the GC does not reject the lengthy pleadings, even if the applicant fails to 

comply with the regularisation request. Nor does it use the option to impose the costs of translation on the 

applicant. This practice is being justified by reference to the deliberative rationale (the right to be freely heard before 

the GC). Section 4.3.5. 
884 Article 6(3) RPBoA. 
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appellant with the procedural costs of their processing or translation. In practice, the ECHA 

BoA does not send back lengthy submissions for regularisation.885 

The possibility of holding the oral hearing is crucial to confront the data and arguments 

collected within the written procedure. At the beginning of a hearing, the Chairwoman advises 

the parties to express themselves as simply as possible, avoiding unnecessary scientific 

terminology, as it is in the parties’ best interests to convince the BoA members, who are not all 

scientists or specialists on a given chemical substance, of their arguments. Importantly, before 

the ECHA BoA the appellant may be represented by a whole group of lawyers and scientists, 

which may all directly address the BoA,886 unlike before the EU Courts where only up to three 

attorneys authorised by the party may address the court. Moreover, the ECHA BoA allows 

videoconferences, an option which is often used by scientific experts employed by the parties. 

The hearings have a mixed adversarial-inquisitorial character. The Chairwoman leads the 

discussion and the respective BoA members ask questions of the parties. But the parties are 

generally given the opportunity to comment on each other’s responses. The oral hearings may 

even take on the character of negotiations, mediation or simply scientific discussion on the 

intricacies of respective substances and test methodologies.887 

These practical arrangements – distinctively less formal than those applied before the 

EU Courts – facilitate decision-making in light of the scientific specificity of cases before the 

ECHA BoA. The direct interaction of scientific experts, appointed by the parties, enables quasi-

evidence gathering by the BoA. The experts are presumed to speak on behalf of their 

principals, rather than as neutral court experts, but a direct confrontation of their scientific 

assessments helps detect potential errors in the contested decisions by identifying more 

compelling arguments. 

 

5.3.3. Seeing the ECHA’s faces for the first time 

The ECHA BoA stresses not only the instrumental but also the deliberative rationale of the 

broad participation opportunities in appeal proceedings. The BoA Chairwoman stresses the 

importance of the right to be heard, especially in the course of oral hearings, and of interacting 

 
885 Respondent ECHA2. 
886 Before the EU Courts, only up to three authorised and qualified lawyers may address the judges. 
887 Respondent ECHA1. This description is based also on the author’s own observations of the audio recordings of 

three oral hearings provided by the ECHA on 7.3.2019 in response to a request for public access to documents 

(ATD_017_2019), on file with the author. 
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face-to-face with the ECHA so as to bolster the industry’s trust in the REACH processes and 

avoid litigation before the EU Courts.888 

The importance of oral hearings also results from shortcomings of first-instance 

administrative proceedings before the ECHA.889 The ECHA adopts hundreds of decisions each 

year. To maintain efficiency, the administrative proceedings are standardised and digitalised. 

The registrants interact with the ECHA by means of online applications, through which they 

receive notifications, submit documentation etc. However, the registrants have relatively few 

opportunities to interact with the ECHA directly and influence its decision-making even by 

submitting written comments. The registrant is usually invited to comment only on the draft 

decision and proposals for amendments, if any, submitted by national chemical safety 

authorities. Nor are there face-to-face meetings.890 In practice, the registrant may feel greatly 

surprised by the content of the final decision in her case.  

The appellate proceedings may provide the appellant with the ‘first and only 

opportunity… to get in touch with real human beings at the Agency’891 and comment on 

certain elements of the case. For this reason, the oral hearing plays a key role in raising the 

applicant’s confidence that her arguments have been genuinely heard and her case dealt with 

carefully and impartially.892 Just as is assumed by the GC judges, the oral hearing before the 

BoA should ‘strengthen the perception that justice has been done’.893 The appearance of 

impartiality is strengthened by the fact that the ECHA acts before the BoA on an equal footing 

with the appellant.894 The ECHA Chairwoman has also stressed in her reports that, arguably 

thanks to this strategy, only three BoA rulings out of over one hundred and twenty have 

hitherto been challenged before the GC. It has also happened in practice that the ECHA 

admitted its error following face-to-face engagement with an appellant at the oral hearing.895  

Under the current interpretation of RPBoA, the BoA is bound by the party’s request to 

hold the oral hearing.896 Out of 26 cases closed between 2014-2016, an oral hearing was 

organised at the initiative of the appellant in 11 cases (42%) and at the initiative of both the 

appellant and the ECHA in 8 cases (30%). In the remaining 7 cases (28%), neither the appellant 

 
888 ECHA, ‘Annual Reports from the Chairman of the Board of Appeal: 42nd Meeting of the Management Board 22-

23 June 2016’, MB/22/2016, at 1 and 5. 
889 Respondent ECHA1. 
890 The members of the industry may participate in the Member States Committee (the main decision-making body 

of the ECHA) but without the right to intervene at these meetings. 
891 Respondent ECHA1. 
892 Ibid. 
893 Ibid. 
894 For instance, a late written defence by the ECHA cannot accepted. BoA ECHA, Case 022-2015, Manufacture 

Française des Pneumatiques Michelin, paras. 49-56. 
895 Recording of the oral hearing in the case A-004-2017, supra n. 887. 
896 Respondent ECHA1. 
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nor the ECHA requested the oral hearing and the ECHA did not decide to hold it on its own 

motion. 

 

5.4. Conclusion 

Has the ECHA BoA successfully fashioned an institutional and procedural framework for 

adjudication in the areas of EU law requiring specialist knowledge? Is the kind of justice 

ensured by the BoA comparable to that usually expected from the EU judicature? 

The overall answer appears nuanced. To a large extent, the ECHA BoA had to build its 

own capacity to exert a meaningful impact on ECHA decision-making. The co-legislators had 

not unambiguously determined the range of its tasks regarding the scope and intensity of 

review. Nor had they adjusted the BoA composition or secured resources that might have 

enabled more in-depth review of the most complex decisions of the ECHA relating to 

compliance checks and substance evaluations. The assignment of one Technically Qualified 

Member could not automatically equip the BoA with in-depth knowledge of countless 

chemical substances, their properties and intricate methods of chemical studies.  

This is why the BoA members sought access to the ECHA’s scientific bodies to build 

up their own expertise. They had to deal with some opposition from the former Executive 

Director, who was concerned about damage that this access could cause to the public 

perception of the BoA as a genuinely independent appeal body. Importantly, the ECHA 

Management Board supported the efforts of the BoA to increase the organisational 

independence of its Registry from the rest of ECHA.  

As this case demonstrates, an EU agency may have an interest in caring about public 

confidence in its BoA’s independence. This public confidence increases the likelihood of 

resolving the majority of disputes at the BoA level and limiting further litigation before the EU 

Courts. To litigate only ‘at home’ rather than in Luxembourg too, also simply demands less 

effort, time and resources from the ECHA. Contrary to some assumptions, the independence 

of the ECHA BoA – and possibly also other BoAs – therefore appears no less secure than the 

independence of EU judges. Arguably, the BoA members and its Registry staff are currently 

subjected to even more stringent rules pertaining to conflicts of interests than the members 

and staff of the EU Courts. 

At the same time however, this case demonstrates that the setting up of specialised 

adjudicators in the most complex areas of EU law encounters an inherent difficulty. Faced with 

uncertainty as to whether the actual number of appeals will justify the financing of a 

permanent BoA, the co-legislators or agencies may opt for an ad hoc BoA. But it is more difficult 
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to secure an independent registry and staff of an ad hoc BoA, and to manage more probable 

conflicts of interests. 

Overall, the impact of the ECHA BoA results from its in-depth standard of review and 

the high number of successful appeals. The issue still outstanding was, until very recently, the 

intensity of review required in the cases involving a high level of scientific uncertainty. The 

GC ruled that the BoA – considering its composition, expertise and resources – may not be 

always required to second-guess scientific appraisals carried out by several dozen national 

and ECHA experts. In this case, it is however unclear whether the ECHA BoA’s standard of 

review is actually more intense than that of which the EU Courts are capable. This raises a 

fundamental question about the added value of the BoA – or perhaps quite to the contrary – 

the added value of the GC! By dint of its specialisation in a single type of litigation, the ECHA 

BoA is arguably capable of adjudicating faster and with less effort inasmuch as it requires less 

time and effort to identify scientific and legal mistakes in the impugned ECHA decision-

making. It is still possible, but difficult to verify in practice, that the ECHA BoA members are 

capable of identifying certain non-manifest errors that the GC could overlook. 

Contrasting the ECHA BoA’s cautious approach to the most complex ECHA decisions 

with that of the EU Courts in Bilbaína, one could also argue that the specialised BoA members 

are more likely than generalist EU judges to discern cases involving extreme scientific 

uncertainty in which the traditional process-oriented techniques of review (duty of careful, 

comprehensive and impartial consideration of relevant facts) are not anymore capable of 

fostering the legal and factual correctness of impugned legal acts due to the intertwinement of 

methodological choices with axiological ones. In other words, specialised BoA members may 

be more likely than generalist EU judges to discern cases in which the reviewers have no choice 

but to defer to first-instance decision makers in order not to waste time and resources or simply 

impose in an arbitrary way their subjective axiological choices. 

Moreover, faced with limited resources, the ECHA BoA has used the full potential of 

its procedural framework to rationalise the range of its tasks, and at the same time to obtain 

the data necessary to perform the review. It has stuck to the Plaumann doctrine, which 

generally protects it from an uncontrollable influx of case, for instance from environmental 

organisations. It has, however, enabled interventions from such organisations, despite the 

opposition of the ECHA, which may provide additional data relating to the subject matter of 

the cases.  

It has also stuck to the adversarial system of pleas, which burdens the appellants with 

the duty to set out specific pleas in law and adduce evidence against the contested decision. 

Within such a procedural scheme, the BoA does not have to fully re-examine the case in all 
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aspects, but only examine the pleas set out by the appellant. Such a scheme creates a risk that, 

due to errors in the notice of appeal, an unlawful act will be upheld. As there is no obligation 

to be represented before the BoA by an independent lawyer, unlike before the EU Courts, the 

BoA aims to show flexibility in reconstructing the pleas in law even if formulated unclearly. 

In practice however, it refrains from ordering the production of new evidence, relying instead 

on the material and expert opinions of the parties.  

In order to obtain the necessary scientific data and legal arguments from the parties, 

the BoA ensures multiple opportunities for the active participation of the parties by means of 

written submission and at the oral hearings, the latter being distinctively less formal than those 

before the EU Courts. Not only does such a procedural practice foster correctness in decision 

making, but also it assures the appellants that they have had a chance to enter into a reasoned 

deliberation with the ECHA and that their case has been reconsidered impartially. The BoA’s 

procedural practice, in terms of participation opportunities offered to the parties, is very 

similar to the practice of the GC. 

Considering its impact, accessibility and participation-oriented procedural framework 

and practice, the ECHA BoA seems to deliver the kind of justice, which is comparable, 

although cheaper and faster, than that delivered by the GC. It is still debatable to what extent 

the ECHA BoA’s justice is more thorough than that of the GC, notwithstanding the doctrinal 

distinctions between administrative and judicial review. In light of these findings, it may come 

as a surprise that the EU judicature and co-legislators did not include the BoAs in the recent 

discussion about the shape of the EU judicial architecture. Why did they opt for the expensive 

option of doubling the number of generalist judges at the GC without even considering the 

advantages offered by a system of decentralised adjudicatory structures such as BoAs? Would 

it endanger unity and consistency in the interpretation and application of EU law? What 

options are available under the current legal framework? These issues will be taken up in the 

concluding Chapter 7.



 

 

 

6.  OMBUDS-REVIEW: 

JUSTICE WITHOUT BINDING POWERS 

The Ombudsman attracts much less scholarly attention than the EU Courts. Lawyers usually 

consider the EU Courts to be the epitome of the rule of law and effective judicial protection, 

even though they disagree about what these concepts specifically mean. They do not deem the 

Ombudsman equally relevant in this respect.897 The main reason for this is probably that the 

Ombudsman is not equipped with the power to issue binding decisions, even though her 

proceedings are much more accessible, cheaper for the complainant who does not need legal 

representation, and the Ombudsman’s standards of good administration may be normatively 

more demanding than the judicial standards of legality.898 The lawyers’ traditional attachment 

to binding decisions and judicial supremacy naturally directs their attention towards the EU 

Courts. Admittedly, a few comprehensive academic works stress the Ombudsman’s role in 

developing the standards of good administration899 and accountability of EU authorities.900 

However, the discussion about individual legal protection at the EU level is still Court-centred, 

and the Ombudsman’s contribution appears as welcome but at best auxiliary.901 

 
897 Regarding the relationship between the rule of law and ombudsmen in general see, BENNY Y. T. TAI, 'The 

Ombudsman and the Rule of Law', in M. Hertogh and R. Kirkham (eds.), Research Handbook on the Ombudsman 

(Edward Elgar, 2018), 113-132, A. BRENNINKMEIJER AND E. VAN GELDER, 'The Rule of Law in the European Union: 

Standards of the Ombudsman, Judge, and Auditor', in M. Hertogh and R. Kirkham (eds.), Research Handbook on the 

Ombudsman (Edward Elgar, 2018), 151-165. 
898 The interrelation of good administration and legality has already been discussed in Section 2.3.4. 
899 VOGIATZIS, supra n. 12, T. BINDER, M. INGLESE, AND F. VAN WAARDEN, The European Ombudsman: Democratic 

Empowerment or Democratic Deficit? (BEUCITIZEN: Barriers Towards EU Citizenship, 2017), P. CHIRULLI, 'La 

denuncia al Mediatore Europeo', in P. Chirulli and L. De Lucia (eds.), Rimedi amministrativi ed esecuzione diretta del 

diritto europeo (Giappichelli, 2018), 191-231, K. HEEDE, European Ombudsman: Redress and Control at Union Level 

(Wolters Kluwer, 2000). See also an overview of literature, R. KIRKHAM, 'Review of Herwig Hofmann and Jacques 

Ziller (Eds.), Accountability in the EU: The Role of the European Ombudsman, Cheltenham: Edward Elgar 

Publishing 2017', 2018 Review of European Administrative Law 11(1), 84-88. 
900 BUSUIOC, supra n. 425 at 221-244. 
901 MASTROIANNI, supra n.  402. See interviews with EU judges who tend to emphasise differences between the role 

of the Ombudsman and EU Courts, and interviews with the Ombudsman’s legal officers who tend to emphasise 

similarities, REMAC, supra n. 14 at 265-266. 
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 The ‘relative justice’ approach, proposed in this thesis, is suspicious of such 

assumptions being made without checking how the institutional and procedural 

arrangements of the Ombudsman mechanism work in practice. It helps explore what kind of 

legitimating assets the Ombudsman mechanism can generate to pull the affected parties and 

citizenry in general towards the rational acceptability and consensual compliance with the 

examined legal acts and outcomes of investigated decision-making processes. It assumes that 

a review mechanism does not have to result in binding decisions in order to contribute to the 

factual and legal correctness of reviewed legal acts (the instrumental aspect of relative justice), 

let alone enable further public deliberation on the matters settled therein (the deliberative aspect 

of relative justice) while, at the same time, ensuring a low level of costs and duration of review 

proceedings (the procedural economy aspect of relative justice).902 

This Chapter sheds light on the Ombudsman’s practice pertaining to the review of rule 

and decision making by EU bodies. While virtually all scholarly contributions regarding the 

Ombudsman emphasise significant differences between ombuds-review and EU judicial 

review – as well as corresponding differences between the standards of legality and good 

administration – this chapter adopts, in a sense, the opposite aim. It aims to explore the specific 

part of the Ombudsman’s activity that could overlap with the judicial review activity of the EU 

Courts. 

Like the previous two chapters, this Chapter also analyses the three categories of the 

Ombudsman’s institutional and procedural features – the Ombudsman’s impact, accessibility 

and participatory regime – and how they work in cases involving challenges to EU decision-

making acts and processes. At the same time, the Chapter compares them with analogous 

features of the EU Courts and with Article 263(4) TFEU annulment proceedings, a study of 

which has been presented in the Chapter 4. It assesses whether the features of the Ombudsman 

and EU Courts review mechanisms could generate analogous legitimating assets supportive 

of the authority of investigated acts and processes.  

The Chapter argues that the Ombudsman may play a significant role in this respect, 

despite the lack of binding powers, robust institutional structure and highly formalised 

procedural scheme that characterise the EU Courts. The Ombudsman has demonstrated the 

capacity to exert a meaningful impact on EU rule and decision making, contributing to their 

legal and factual correctness and deliberative credentials, even in the fields requiring expert 

knowledge. Moreover, the Ombudsman’s proceedings are characterised by broad accessibility, 

including to NGOs which are usually barred from judicial review. Finally, her procedural 

 
902 See further, Chapter 2 ‘Relative Justice’. 
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framework and practice offers opportunities for the active participation of the complainant and 

the interested institution with a view to gathering relevant data and enabling reasoned 

deliberation between the parties. 

Thus, the ombuds-review has the potential to fill in the gaps in legal protection of 

private parties resulting from their limited access to judicial review.903 But this finding must 

also be nuanced. The key issue remains the rate of compliance with the Ombudsman’s 

proposals and recommendations. It is highly dependent on the style of institutional dialogue 

adopted by individual ombudsmen. The Ombudsman’s procedural framework is only loosely 

regulated in the Treaty and the Ombudsman Statute. This gives the Ombudsman a large 

leeway in defining the nature of her proceedings. The current Ombudsman has introduced 

significant procedural reforms. She has replaced the previous paradigm of a dispute 

settlement mechanism, focused in its basic layer on the settlement of individual cases, with a 

new paradigm of a mechanism promoting good administration standards by focusing scarce 

resources on selected ‘star cases’. The new paradigm has given rise to controversies for 

implying a more ‘political’ role for the Ombudsman rather than that of an impartial and 

neutral ‘médiateur’904. Certain scholars, practitioners and EU officials allege that the new 

paradigm may adversely influence the compliance rate and complainants’ trust. 

The Chapter is structured in the following way. Section 6.1. explores the Ombudsman’s 

impact on the investigated decision-making acts and processes. It analyses whether the 

Ombudsman’s broad jurisdictional remit facilitates the bringing of legality challenges against 

such acts and processes. It also stresses an advanced technique of review, of which the 

Ombudsman availed herself on several occasions, comparable to that applied by the EU 

Courts. Contrarily, it also highlights the issue of the Ombudsman’s limited resources and 

investigatory measures. Finally, it discusses the outcomes of the Ombudsman’s inquiries 

based on the statistical data, and the rate of compliance with, or constructive follow-up to her 

proposals and recommendations. It also highlights certain doubts regarding the 

Ombudsman’s rather indulgent approach to the assessment of compliance and follow-up. 

 
903 Contrarily, this Chapter does not explore the (very significant) part of Ombudsman’s activity regarding for 

instance contractual relationships, cases of EU civil servants or disputes with the European Personnel Selection 

Office. Nor does the chapter take a normative stance on whether the standards of good administration should be 

conceived of as broader than standards of legality. 
904 National legal systems use different names to denote ombuds-institutions. Underlying these names are different 

assumptions as to the actual role of the bodies in question. For instance, the French word ‘médiateur’ indicates a 

different, more neutral, function that the Polish word ‘rzecznik’ which, in turn, means a more pro-active defender 

of citizen rights and interests. See, J. ZILLER, 'Variations around the O-Word: The European Ombudsman from 

Médiateur to Garante? Some Concluding Remarks', in J. Ziller and H. Hofmann (eds.), Accountability in the EU: The 

Role of the European Ombudsman (Edward Elgar, 2018), 259-269. 
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Section 6.2. explores the operation of the Ombudsman’s access rules based on the 

statistical data. It highlights the fact that the Ombudsman can act as a deliberative forum for 

NGOs and other civil society members. Thanks to the Ombudsman, such organisations can 

better fulfil the role of watchdogs of the EU bodies. Analogous legality challenges, alleging 

insufficient diligence of EU bodies in the implementation of public interest objectives (for 

instance, the protection of the environment or animal welfare), are unlikely to reach the EU 

Courts due to their restrictive access rules, generally excluding public interest litigation. 

Section 6.3. explores the Ombudsman’s procedural scheme in terms of opportunities 

for participation offered to the parties. In particular, it analyses O’Reilly’s procedural reforms, 

which generally make the level of party participation more dependent on the discretion of the 

case handler or, in high-visibility cases, of the head of unit or Ombudsman’s cabinet. 

Section 6.4. draws conclusions which will lead to an analysis, in Chapter 7, of the 

current and possible role of the Ombudsman in the EU system of justice. 

 

6.1. Taking the Ombudsman seriously 

6.1.1. The ombuds-review of rule and decision-making acts and processes 

Delivering justice, in the procedural sense adopted in this thesis, does not necessarily imply 

the power to issue binding rulings. Rather, it implies the capacity to impact the decision-

making subject to review by contributing to the correctness of its outcome (the instrumental 

account) or inducing a genuine reconsideration of the outcome (the deliberative account). As 

argued elsewhere, certain legal and political contexts could even do better with a ‘soft’, 

ombudsman-like and deliberation-oriented mechanism of legality review.905 

A ‘hard’ judicial review mechanism, operating according to a binary logic of 

legal/illegal, may not always bring the kind of justice that certain contexts would require. A 

judicial review court must operate in a formalist procedural framework which frames and 

constrains its tremendous power. But such a formalist procedural framework may 

occasionally hamper desirable court interventions into certain possibly unlawful acts or 

processes.906  

A judicial review court, moreover, which is to structure and constrain the exercise of 

power by other public authorities, frequently has no choice but to creatively interpret or 

 
905 On the risk of judicial overreach in the EU see, Section 2.1.4. See also, extensive arguments against judicial review 

at the UN Security Council level and in favour of ombuds-review instead, HOVELL, supra n. 9. 
906 Section 4.1.1. 
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‘discover’ new binding legal norms, or to carry out value judgments, that it then imposes on 

the other public authorities. In a legal system such as that of the EU, where all branches of 

judicial power are concentrated in a single apex court,907 the interpretation or manner of 

application of even indeterminate or contestable legal norms dictated by the EU courts cannot 

be ‘tested in practice’ and subjected to subsequent re-deliberation among the interested 

institutional actors. At the same time, changes of CJ case law may prove difficult to effectuate 

as likely carrying a risk to the CJ’s authority. 

 Ombuds-review is free from the said procedural constraints and risks. The 

Ombudsman may propose a solution while refraining from authoritatively stating 

maladministration. She may also monitor how the solution works in practice within a follow-

up inquiry. Her solutions, tested in practice, could ultimately be considered by an apex court 

having the last word on the matter.908 

To deliver relative justice, the Ombudsman must nevertheless be ‘taken seriously’ by 

other authorities. In other words, she must be able to exert some impact on the decision-

making by the supervised authorities. Hence, the justice delivered by ombuds-review is 

relative to its jurisdictional remit, applied methods of review, persuasion strategies and the 

ensuing general likelihood of compliance or, at least, constructive follow-up to the proposals 

and recommendations.909 

As regards the review of EU legal acts and decision-making processes, the 

Ombudsman’s jurisdictional remit is at the same time broader and narrower than that of the 

EU Courts. It is broader because it encompasses not only legal acts – the substance of which 

may amount to an instance of maladministration – but also singular stages in decision-making 

processes910 or recurrent administrative practices.911 EU judicial review always concentrates on 

 
907 At the national level, the power to determine the correct interpretation of applicable laws may be vested in a 

supreme court (and also supreme administrative court), while the power to rule on the legality (or constitutionality) 

of applicable laws may be vested into a separate constitutional court. Such courts may therefore mutually limit 

their powers. In the EU legal order, all these powers are vested into the EU Courts, and more specifically the CJ. 
908 The Zurn’s idea of ‘dispersed constitutional review’, i.e. a de-concentration of constitutional review power 

among different judicial, executive and legislative actors responds to the increased risk of judicial errors and 

‘judicial paternalism’ resulting from the concentration of all constitutional review powers in one supreme court. 

ZURN, Deliberative democracy… supra n. 156. 
909 As discussed in Section 3.2.2., this Chapter leaves aside the question of the Ombudsman’s independence which, 

unlike in the case of BoAs, is currently not being questioned. 
910 For instance, EO, Case 1409/2014/MHZ against the Commission; Case 952/2014/OV against EFSA. This applies 

even to very early stages of decision-making, EO, Case 1693/2015/PD against the ECB. 
911 EO, Case 12/2013/MDC against ECHA; Case 1568/2012/(FOR)AN against ECHA; Case 2000/2015/ANA against 

the Commission. 
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a clearly defined and definitive legal act.912 But the jurisdiction of the Ombudsman partly 

overlaps with that of the EU Courts. Legal acts, processes, procedural stages or administrative 

practices subject to ombuds-review could also at an appropriate time be subject to judicial 

review. The condition is that a privileged applicant, a non-privileged one fulfilling the 

standing criteria, or a national court institute annulment or validity reference proceedings 

against the said legal acts or those resulting from the said decision-making processes.  

One of the agencies was trying to oppose the trend of incrementally broadening the 

range of measures and processes amenable to ombuds-review. Wishing to keep the 

Ombudsman at a distance from ongoing processes, it favoured the judicial model of reviewing 

only definitive measures. It argued that the Ombudsman can review ‘only complaints 

concerning concrete instances of maladministration’ as only in this way she can assess ‘in 

retrospect how the EU administration has acted [and], where appropriate, express 

recommendations or critical remarks on concrete administrative practices’. Otherwise, the 

agency claimed, the Ombudsman would be called on to consider prospectively ‘abstract legal 

questions’, acting more like a regulatory body.913 In response, the Ombudsman stressed that 

she must ‘act proactively to prevent maladministration from occurring in the first place’, 

intervening in ongoing processes and recurrent administrative practices.914 

Legal acts and processes that the Ombudsman has been dealing with are most often 

individual administrative decisions and decision-making processes regarding, among other 

issues, public access to documents, the award of grants and tenders, and even the registration 

of chemical, pesticide and medicinal products.915 Moreover, on several occasions the 

Ombudsman was dealing with different aspects of processes leading to the adoption of acts of 

general application.916 In a case regarding the Common Agricultural Policy, she even examined 

the substance of an implementing regulation for manifest errors of assessment in the 

mathematical method for calculating the subsidies due to the farmers.917 

In an earlier case, the Ombudsman withdrew from the review of the substance of an 

implementing regulation in light of the principle of proportionality. Although the 

Ombudsman did not exclude the ombuds-review of such acts as a matter of principle, he noted 

 
912 Thus, the Ombudsman can perform not only the fire-fighter but also fire-watcher function. C. HARLOW AND R. 

RAWLINGS, 'Firefighting and Fire-Watching: Courts and Ombudsmen', in C. Harlow and R. Rawlings (eds.), Process 

and Procedure in EU Administration (Hart Publishing, 2014), 64-92. 
913 EO, Case 1568/2012/(RT)AN (friendly solution proposal) against the ECHA, para 10. 
914 Ibid., para 11. See also, EO, Case 2469/2011/VL against the ECHA, paras. 14-15. 
915 See the examples cited in the following Subsection. 
916 EO, Case 1171/2013/(RA)TN against the EASA; Case 2018/2/KR against the EMA; Cases 432/2017/AMF, 

505/2017/AMF and 878/2017/AMF against the Commission; Case 407/2010/(FS)BEH against the EASA; Case 

428/2016/LM against the Commission; EO, Case 952/2014/OV against EFSA. 
917 EO, Case 1348/2013/EIS against the Commission.  



Ombuds-Review: Justice Without Binding Powers 

195 

 

that ‘an inquiry… into this allegation would serve no useful purpose since the Implementing 

Regulation is a measure of general application that must be presumed to be valid unless and 

until annulled by the Court of Justice’.918 He stated no grounds for further inquiry into this 

matter. It could be argued, however, that a possible criticism made by the Ombudsman of the 

regulation’s lawfulness, perhaps even without stating maladministration, could encourage the 

Commission to revise it. 

The Ombudsman’s jurisdiction is at the same time narrower than that of the EU Courts. 

It is limited by the concept of administration implied by the ‘mal-administration’ that she is 

supposed to investigate. Accordingly, the Ombudsman devotes the vast majority of her work 

to measures and processes the administrative character of which is beyond doubt. However, 

some doubts surround, for instance, the scope of the EU Courts’ ‘judicial activities’, which 

remain outside the Ombudsman’s mandate. At present, the Ombudsman favours a narrower 

definition of ‘judicial activities’ than the CJ President,919 and the GC has just proposed a middle 

ground option.920 

In 2015, the Ombudsman entered into a debate with the Council regarding the scope 

of the latter’s legislative function. This legislative activity is likewise said to be outside the 

Ombudsman’s mandate. In that year, the Ombudsman launched an own-initiative inquiry 

regarding the transparency of trilogues:921 trilateral, informal and closed meetings organised 

between the representatives of the Parliament, the Council and the Commission with a view 

to agreeing on joint positions on legislative proposals. The trilogues have given rise to 

controversies for a long time due to the principle of transparency of legislative proceedings.922 

In the Ombudsman’s view, the technical organisation of legislative proceedings, the flow and 

transparency of documents, are of administrative rather than political nature. The Council, 

and its Legal Service in particular, at first opposed this inquiry.923  

 
918 EO, Case 1047/2013/BEH against the Commission, para. 12. 
919 On the Court’s ‘judicial role’ see, A. TSADIRAS, 'Navigating through the Clashing Rocks: The Admissibility 

Conditions and the Grounds for Inquiry into Complaints by the European Ombudsman', 2007 Yearbook of European 

Law 26, 157–192 at 169-171. EO, Case 2006/2017/CEC against the Court of Justice (letter opening inquiry and the 

Court’s response). 
920 GC, Case T-433/17, Dehousse v Court of Justice. 
921 Own-Initiative Inquiry OI/2/2017/AB. 
922 D. CURTIN, 'Legal Acts and the Challenges of Democratic Accountability', in M. Cremona and C. Kilpatrick (eds.), 

Eu Legal Acts: Challenges and Transformations (OUP, 2018). 
923 COUNCIL, ‘Opinion of the Legal Service: European Ombudsman´s Own Initiative Inquiry OI/8/2015/FOR against 

the Council concerning transparency of trilogues - Scope of the Ombudsman´s mandate’, 11440/15, a document 

received in response to a request for public access to documents (Ref. 18/2308-mj/jg) on 11.1.2019, on file with the 

author. 



Chapter 6 

196 

 

The Council Legal Service provided its own detailed interpretation of the 

Ombudsman’s mandate.924 According to a linguistic argument, ‘limitations have to be inferred 

from the very notion of maladministration which clearly refers to an inappropriate exercise of 

an administrative activity’.925 According to a historical argument, this understanding lay at the 

foundation of the office of the European Ombudsman. According to the comparative 

argument, the different types of Ombudsmen across the EU share the same essential role of 

monitoring the functioning of administration.926 

These arguments may raise doubts. The institution of the European Ombudsman is 

indeed based on the Danish model of a parliamentary ombudsman who scrutinises the 

functioning of administration on behalf of the parliament. However, at the time the 

Ombudsman was established the EU legal order did not know the concept of EU legislative 

acts or procedures. This idea came only with the Constitutional Treaty and was then partially 

transferred to the Treaty of Lisbon. What are today formally labelled EU ‘legislative acts’ used 

to be understood as a form of sui generis executive rule-making, with involvement of the 

European Parliament through the old co-decision procedure. Even today, the practical effects 

of the formal distinction between regulatory and legislative acts as regards the ease with which 

they can be challenged before the EU Courts gives rise to serious doubts considering the 

democratic deficiencies of EU legislative processes, which may render them unable to bestow 

a higher democratic legitimacy on EU legislative acts. As regards the comparative argument, 

it could be noted that it is out-dated and does not consider the role of ombudsmen in certain 

Member States (especially those that acceded the EU in 2004 and later), like Poland, in which 

one of the ombudsman’s main tasks is to scrutinise the compliance of legislation with human 

rights. 

Ultimately, the Council and the Commission accepted the inquiry but expressed major 

reservations with regard to the Ombudsman’s mandate to assess the very organisation of 

legislative proceedings in the form of trilogues which, they believe, is a legislative 

prerogative.927 Interestingly, doubts regarding the inquiry have also been noted inside the 

Ombudsman’s office.928  

In order to ensure the Parliament’s support, the first Ombudsman, Söderman, drew a 

distinction between administration and politics. He ruled out the ombuds-review of the ‘political 

 
924 Ibid. para 3. 
925 Ibid., para 9 (original emphasis). 
926 Ibid., para 10 with reference to the travaux préparatoire of the Maastricht Treaty and the Ombudsman Statute in 

the European Parliament. 
927 COUNCIL, ‘Reply to the Own-Initiative Inquiry OI/2/2017/AB’, 29.10.2015; COMMISSION, ‘Reply to the Own-

Initiative Inquiry OI/2/2017/AB’. 
928 Respondent EO4 and EO6. 
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work of the European Parliament or its organs’ or of ‘the merits of legislative acts of the 

Communities’.929 Recently, the Ombudsman held that post-Lisbon delegated acts adopted by 

the Commission930 – as opposed to implementing acts931 – qualify as essentially ‘political’, even 

though formally they are infra-legislative. The Ombudsman noted that the EU legislature has 

the power to veto a Commission delegated act. Consequently, once such an act is endorsed by 

the legislature, it begins to express the legislature’s own political choice, and consequently it 

falls outside the Ombudsman’s mandate.932 

To some extent, the Ombudsman may be able to bypass the exclusion of legislative acts 

and processes from her mandate by inquiring into the process of elaborating Commission’s 

legislative proposals. Although she has held that she cannot review the very act of proposing 

new legislation, as it is a political decision,933 or substitute her judgment for that of the 

Commission, she can ‘check that correct procedures were followed and that there was no 

manifest error of appraisal’.934 For instance, she has inquired into the elaboration and 

negotiation process regarding a trade agreement, which if approved by the Council with the 

Parliament’s consent, would qualify as a legislative act.935 Importantly, the Ombudsman did 

find an instance maladministration, in this case consisting of the lack of a human-rights impact 

assessment.936 

Nonetheless, both the substance of legislation and legislative processes – in principle – 

fall outside the Ombudsman’s mandate. Meanwhile, complaints to the Ombudsman against 

non-legislative acts of general application, such as Commission implementing regulations, are 

not ruled out but, at the same time, this is still a largely unexplored area. So far, there have not 

been many such complaints, which makes it difficult to assess the Ombudsman’s capacity to 

fill in the gap in the judicial protection of private parties against the acts of general application. 

 
929 EO, ‘Annual Report 1995’ at 23, Case 875/2011/JF against the Commission, para. 20, where the Ombudsman 

considered that the adoption of the Rules of Procedure and the conduct of plenary sessions are part of the political 

work of the Parliament and therefore has refused to deal with complaints concerning penalties imposed on MEPs 

by the President of the Parliament. In Case 296/2009/OV against the Council, the Ombudsman further considered 

that a complaint concerning the merits of the Conclusions adopted by the Council at an Ecofin meeting did not 

concern a possible instance of maladministration, but rather the exercise of a political activity. On the contrary, in 

Case 2395/2003/GG (special report) against the Council, the Ombudsman inquired into the transparency of the 

Council’s meeting when acting in its legislative capacity. See also, Case 107/2009/(JD)OV against the Commission. 
930 Article 290 TFEU. 
931 Article 291 TFEU. 
932 EO, Case 417/2015/NF against the Commission, paras. 32-35. 
933 EO, Case 1317/2017/PB against the Commission, para 19. 
934 EO, Case 875/2011/JF against the Commission, para 20. See also, Case 904/2014/OV against the Commission. 
935 Regarding the legislative status of international agreements ratified by the EU see, GC, Case T-512/12, Front 

Polisario v Council, para. 71 (this finding was neither contested nor confirmed by the CJ on appeal). 
936 EO, Case 1409/2014/MHZ against the Commission. The decision does not disclose whether the Council objected 

to the inquiry on the grounds of the legislative nature of the negotiated act. 
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6.1.2. Beyond the judicial review techniques 

It should not come as a surprise that, faced with a variety of administrative measures and 

processes involving different levels of technical and political discretion, the Ombudsman has 

reached for the review techniques that have already been hammered out by the EU judicature. 

In the Ombudsman’s early days, EU judicial review of complex measures was still relatively 

limited. Therefore, the first Ombudsman had difficulty meeting the high expectations of 

administrative law scholars who would rather see the concept of good administration 

employed to constrain the discretion of EU bodies to a greater extent than the judicial concept 

of legality. Söderman was therefore criticised for a too-cautious approach and what was 

perceived as a replication of the EU judicature’s deference to administrative discretion.937 

 Analysing the recent Ombudsman’s decisions relating to decision-making measures 

and processes which involve complex technical or scientific assessments, one will immediately 

wonder whether any of the said criticism still holds valid. Just like the EU Courts, the 

Ombudsman has significantly developed methods of review, despite the lack of expertise and 

resources comparable with those of the EU Courts. 

Undoubtedly, the Ombudsman’s scrutiny is not equally thorough in every single case. 

Much depends on the specificity of the case, the evidence and arguments provided by the 

complainant and, crucially, whether the Ombudsman can assign the case to a case handler or 

legal officer with relevant expertise.938 Therefore, the following paragraphs will surely not 

cover the whole spectrum of possibly varying degrees of intensity in ombuds-review. Rather, 

they aim to demonstrate the cutting edge of the Ombudsman’s review technique.939 

The Ombudsman can review the contested measures and processes on the same 

grounds as the EU Courts: lack of competence, a breach of a procedural requirement, a breach 

of a substantive norm.940 Most often, she focuses on procedural requirements, unless the 

complainant advances specific substantive allegations.941 If the case specifically concerns the 

correct interpretation of a substantive legal norm, in the absence of relevant case law the 

Ombudsman does not shy away from providing an autonomous interpretation that she 

 
937 R. RAWLINGS, 'Engaged Elites: Citizen Action and Institutional Attitudes in Commission Enforcement', 2000 

European Law Journal 6(1), 4-28 at 15-20, TOMKINS, supra n. 400. 
938 Respondent EO4. 
939 For a similar approach to the analysis of the intensity of review, see MENDES, supra n. 17 at 430. 
940 For an example of case in which the Ombudsman found a lack of competence to adopt the measure see, EO, Case 

1103/2006/BU against the EASA. For examples of cases in which the Ombudsman found a breach of procedural or 

substantive norms, see the following paragraphs. 
941 For instance, EO, Case 1047/2013/BEH against the Commission. 
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believes is the correct one.942 She may even challenge the interpretation favoured by the 

interested institution.943 

Careful control of the procedure, as has already been noted, may radically alter the 

content of its outcome, to the extent that the difference between content and form is often 

difficult to discern.944 What seems particularly important and at the same time useful for the 

Ombudsman is the procedural duty to state reasons. The Ombudsman expects the authorities 

to provide explanations as to how their broad discretionary ambit is exercised. She 

subsequently assesses whether the explanation is persuasive in discursive terms.945 Carefully 

examining the progressive stages of the reasoning, she assesses its evidentiary foundation and 

the cogency of overall conclusions.946 In other words, she meticulously considers the reasoning 

process in order to facilitate substantive review. Finally, in cases involving technical discretion, 

she looks for ‘manifest’ errors of assessment.947 

The cutting edge of the Ombudsman’s technique is demonstrated by cases regarding 

measures of EU agencies based on complex technical and scientific assessments. The 

Ombudsman could be expected to apply a lighter-touch standard of review than the EU Courts 

or the boards of appeals due to her limited resources and expertise. Based on this premise, one 

of the agencies questioned whether the substance of complex scientific or technical 

assessments may even amount to ‘maladministration’. The agency suggested that the 

complainant should have lodged an action for annulment before the EU Courts instead.948 In 

response, the Ombudsman admitted that she is not a scientific body, so she cannot substitute 

her own assessment for that of scientific or technical experts. But she asserted her capacity to 

review ‘whether a procedural error has occurred or whether there is a manifest error in the 

 
942 For instance, EO, Case 1130/2016/JAS against the Commission and ECHA, paras. 36-37 and 41. 
943 EO, Case 2093/2012/EIS (draft recommendation), against the Commission, para. 36. 
944 P. MAGNETTE, 'Between Parliamentary Control and the Rule of Law: The Political Role of the Ombudsman in the 

European Union', 2003 Journal of European Public Policy 10(5), 677-694 at 687. 
945 See for instance cases regarding the Ombudsman’s handling of infringement complaints against the Member 

States: EO, Case 503/2012/RA (draft recommendation), against the Commission, paras. 44-46; Case 25/2013/ANA 

(draft recommendation), against the Commission, para 33. 
946 See for instance a meticulous analysis provided by the Ombudsman in EO, Case 2575/2009/(TS)(TN)RA against 

the EMA, a technically complex case concerning an alleged discrimination in refusing to grant a waiver of a legal 

duty to conduct clinical tests of a new pharmaceutical product with children. 
947 EO, Case 2015/2008/GG against the Commission, para. 81, Case 2575/2009/(TS)(TN)RA against the EMA,  

para. 83 (see also, footnote 68 referring to GC, Case T-13/99, Pfizer Animal v Council, para 169), Case 1348/2013/EIS 

against the Commission, paras. 25-26. In one of the competition law cases, the Ombudsman undertook a more 

searching scrutiny, and reviewed whether the Commission had acted in accordance with the duty of care by 

informing itself sufficiently of all the relevant facts. See, EO, Case 1935/2008/FOR against the Commission, para. 82. 

It seems that later on Diamandouros actively tried to increase his role in the eyes of prospective complainants by 

promoting the said decision and demonstrating the potential of Ombudsman’s review. P. NIKIFOROS 

DIAMANDOUROS, 'Improving EU Competition Law Procedures by Applying Principles of Good Administration: The 

Role of the Ombudsman', 2010 Journal of European Competition Law & Practice 1(5), 379-395. 
948 EO, Case 2575/2009(TS)(TN)RA against EMA, paras. 14-16. 
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reasoning of the contested decision’.949 Nonetheless, she pointed out that in cases involving 

factual complex appraisals it is the complainant ‘who shoulder[s] the burden of proof’.950 

Nonetheless, the Ombudsman has adopted an active approach to the review of 

technically and scientifically complex measures. For instance, in a case against the European 

Medical Agency (EMA), a pharmaceutical company complained about an administrative 

decision by which it was denied a waiver of the duty to test the use of their cardiological 

product on children. Such tests generate significant costs so pharmaceutical companies try to 

avoid them. Meanwhile, two other companies were granted the waiver for very similar 

products registered around the same time. The complainant alleged maladministration 

consisting of arbitrary and discriminatory treatment.951 

The Ombudsman painstakingly reconstructed the consecutive stages of the complex 

decision-making process prescribed by the applicable regulation. She verified whether the 

EMA had effectively considered all the potential benefits of the new product as compared to 

both the existing ones and the others newly registered around the same time. She finally 

determined that in case of an unmet therapeutic need among a small population of patients, 

the EMA is obliged to select for testing only one product, which is preferable for any minimal 

although objective reason. The overarching goal is to avoid unnecessary clinical tests on 

children.952 Having examined the full versions of all decisions addressed both to the 

complainant and two other companies, the Ombudsman found such an objective reason, for 

which the complainant’s product had been chosen, i.e. an optimal taste for children and low 

interference with food. She concluded that the problem lay in that the EMA had not 

sufficiently documented the full comparative assessment in all three decisions, and this is why 

the complainant had not been in a position to understand the full reasoning.953 

As recently noted by Mendes, the Ombudsman has proven capable of availing herself 

of the potential of law – and different objectives of public interest the law points to – to frame 

and orient the exercise of political discretion by EU bodies in a way that has not yet been 

discerned by the EU Courts.954 In certain cases, she has managed to unveil ‘dialectical links’ 

between technical and political discretion.955 

This point is well illustrated by a case brought by the Pesticide Action Network Europe, 

an environmental NGO. In this case, the Ombudsman inquired into the Commission’s 

 
949 EO, Case 364/2013/(EIS)PMC against EMA, paras. 38-41, 43 and 48. 
950 Ibid., paras. 83 and 95-95. 
951 EO, Case 2575/2009/(TS)(TN)RA against the EMA. 
952 Ibid., paras. 48-58, 60-62, 111. 
953 Ibid., paras. 120-123 and 176. 
954 MENDES, supra n. 17. See the discussion of the relationship between ‘maladministration’ and ‘legality’ in Section 3.2.3. 
955 MENDES, supra n. 17 at 641. 
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recurrent administrative practice regarding the approval of pesticides.956 In general, the 

Commission approves a new substance by adopting an implementing regulation, which in 

such a case is a hybrid act: a generally applicable regulation and at the same time, an 

administrative decision addressed to the applicant who wishes to market products containing 

the new substance. The rule-making/decision-making procedure is complex and involves the 

submission of scientific assessments by national competent authorities and the European Food 

Safety Authority (EFSA). It takes from 2.5 to 3.5 years. 

The complainant’s main allegation was that the Commission had adopted a consistent 

practice of approving an active substance without sufficient data which would allow it to 

exclude risks for human health, animal health, ground water and the environment. 

Simultaneously, the Commission had regularly requested ‘confirmatory’ data to be delivered 

at a later stage in order not to compromise the economic interests of the pesticide industry. 

Thus, according to the complainant, the Commission had been in breach the precautionary 

principle, which is the cornerstone of EU risk regulation, and thus regularly committed 

maladministration. 

The Ombudsman began her analysis by reconstructing the applicable EU legislation.957 

She first identified the values that the parent legislation pursued: the protection of the 

environment, human and animal health and the improvement of plant protection. She then 

noted that the EU legislature intended to reserve the use of the procedure for provisional 

approval and request for confirmatory data to exceptional cases, in which the probability that 

the risk assessment would be changed was minor.958 Meanwhile, statistical data presented by 

the complainant showed that the Commission uses the said procedure in nearly every case, 

despite the opinions of EFSA identifying issues of high concern.959 Moreover, the complainant 

pointed out that the applicable legislation did not provide for the submission of confirmatory 

data to a full peer-review by EFSA,960 and that multiple confirmatory procedures had been 

pending for over a decade.961 In the Ombudsman’s view, such frequent use of the confirmatory 

procedure essentially meant that the Commission adopted an excessively lenient approach to 

 
956 EO, Case 12/2013/MDC against the Commission. See also, EO, Case 687/2018/TE against the Commission. 
957 Regulation 1107/2009 of the Parliament and of the Council of 21 October 2009 concerning the placing of plant 

protection products on the market and repealing Council Directives 79/117/EEC and 91/414/EEC, OJ L 309, 

24.11.2009, 1–50. 
958 Case 12/2013/MDC, para. 10. 
959 Ibid. para. 18. 
960 Ibid. para. 40. 
961 Ibid. para. 30. 
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the risk assessment of new substances – unduly prioritising the economic interest of the 

industry over the protection of the environment, human and animal health.962  

In a follow-up report, the Commission still highlighted the need to protect the legal 

certainty of applicants and claimed to act strictly in line with the applicable legislation. It 

argued that despite the precautionary principle, many incomplete applications cannot be 

rejected because new data requirements arise at later stages of decision-making procedures.963 

This fact was questioned by the complainant.964  

Irrespective of the case’s final outcome, access to the ombuds-review enabled the 

complainant to put into question the way in which the Commission introduces a hierarchy of 

public interest objectives enshrined by the EU legislature. The complainant was at least able 

to force the Commission to enter into some exchange of reasoned arguments on the matter. 

Likewise, in a series of cases brought by animal welfare NGOs against the ECHA, the 

Ombudsman inquired into a general administrative practice regarding the animal-testing of 

chemical substances to be marketed in the EU in accordance with REACH. This administrative 

practice was a part of the ECHA decision-making procedures aimed at the registration and 

evaluation of chemical substances to be produced and marketed in the EU. The complainants 

challenged the ECHA’s position that it could not reject animal-testing proposals and suggest 

alternative methods instead.  

Again, the Ombudsman began her analysis by reconstructing the public interest 

objectives of REACH Regulation: the protection of the environment and public health through 

a high level of substance safety and the avoidance of animal testing. She admitted that the 

ECHA had not been given a power to impose upon the registrants the most appropriate testing 

methods. In the absence of relevant case law, she nevertheless suggested a reinterpretation of 

the REACH Regulation. She found a legal basis for the ECHA to require the registrants to 

show that they have made a genuine effort to obtain scientifically valid information allowing 

them to avoid animal testing. This legal basis could also allow the ECHA to reject inadequately 

justified testing proposals.965 Thus, the ECHA could undertake specific actions to realise one 

of the REACH guiding values without compromising the other. 

In a follow-up report, the ECHA confirmed that it now verifies the registrant’s 

consideration of alternative testing methods by, relying on publicly available scientific data, 

 
962 Ibid., para 44. 
963 COMMISSION, ‘Report in reply to a further remark from the European Ombudsman in her closing decision – 

Complaint 12/2013/MDC’, 14.2.2018, at 4-6. 
964 PAN EUROPE, ‘Comments on DG SANTE’s report of February 14, 2018 in reply to the Ombudsman’s findings on 

“confirmatory information’, 17.4.2018. 
965 EO, Case 1606/2013/AN against the ECHA, paras 23-24; Case 1568/2012/(FOR)AN against the ECHA, para. 19. 
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data provided by third parties and submitted within any ongoing procedures at the ECHA. 

This verification may lead to the conclusion that the animal testing proposed by the registrant 

is redundant.966  

The intensity of ombuds-review depends on a variety of factors and the circumstances 

of a particular case. But the above examples demonstrate the Ombudsman’s capacity to exert 

an impact on EU rule and decision-making.  

 

6.1.3. Investigations by correspondence 

Limits to this capacity stem from the Ombudsman’s limited resources, i.e. an office 

employing approximately 90 people. The Ombudsman is not always able to assign the case to 

a case handler with relevant expertise. That the Ombudsman struggles with limited resources 

is illustrated by the frequency with which she uses investigatory measures.  

At present, the Ombudsman has at its disposal a variety of investigatory measures, 

starting from access to documents, through case-file inspections to taking testimony from EU 

officials.967 But in the overwhelming majority of cases, she confines herself to examining the 

explanations and specific documents provided by the interested institution and that she deems 

sufficiently accurate and complete.  

The inspection of files and witness hearings – aimed at the identification of specific 

documents or verifying the information provided by the complainant or the institution968 

(which can be coupled with face-to-face meetings) – plays a relatively small role in quantitative 

terms. From 1995 until 2017 inclusive, over 6,100 inquiries were carried out; files were 

inspected in less than 160 cases,969 and oral evidence was taken in around 8 (file inspections 

were present in 2.6% of investigative activity).970 It may seem, however, that file-inspections 

have become more frequent over time.971 In the reference period (2014-2016), 631 complaint-

based inquiries were carried out and files were inspected in 40 cases (which amounts to 

 
966 EO, ‘Case 811/2016/MDC – Further Correspondence’, 9.7.2017. There is always a risk that, given a huge variety 

of chemical substances, the ECHA will mistakenly approve animal testing based on inaccurate data provided by 

the registrant. However, the risk seems now significantly reduced. See, EO, Case 811/2016/MDC (review decision 

of 1.6.2017) against the ECHA. 
967 Regarding the Ombudsman’s attempts to have his investigatory powers reinforced see, Section 3.2.2. 
968 A simple request for a specific document and a file inspection are two different activities under Article 4(3) of 

the Ombudsman’s Implementing Provisions.  
969 A. TSADIRAS, 'The Ombudsman', in P. Craig (ed.), EU Administrative Law (Oxford University Press, 2018) at 807. 

See also, A. TSADIRAS, 'Unravelling Ariadne's Thread: The European Ombudsman's Investigative Powers', 2008 

Common Market Law Review 45, 757-770. 
970 EO, ‘Instances in which testimonies were taken (September 1995-September 2016)’, an annex to ‘Guidance for 

the Implementation of Article 3(2) of the Statute (testify powers)’, received by email on 16.1.2019 in response to a 

request for access to documents (on file with the author). 
971 As observed also by BUSUIOC, supra n. 425 at 226. 
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6.3%).972 This upward trend may continue as at present the Ombudsman has a remote access 

arrangement with the Commission, which enables rapid ‘virtual’ inspections.973 On the 

contrary, expert reports are in principle not commissioned even in cases involving complex 

assessments due to the costs such reports involve and to avoid the impression that the 

Ombudsman’s authority is being delegated.974 

The Ombudsman’s practice of relying on information provided by the challenged 

authorities was challenged by a complainant in the recent Staelen case.975 The case concerned 

an action for damages due to errors in factual statements reported to the Ombudsman by the 

Parliament, which the Ombudsman had not detected. The Ombudsman argued before the CJ 

that she must predominantly base her inquiries on the information provided by the concerned 

institution. This information must be deemed to enjoy the presumption of truth under the 

principle of loyal cooperation. If the Ombudsman were to regularly double-check the 

information by means of file inspections or testimonies, she would have to radically limit the 

number of inquiries due to limited resources.976 It would also most likely increase the duration 

of Ombudsman’s proceedings which, currently, are rather short when compared to judicial 

proceedings. In principle, the Ombudsman’s proceedings in most complex cases last between 

12-18 months.977 

The EU Courts awarded damages to the applicant. They held that the Ombudsman 

should go to great lengths to verify the accuracy of information provided by the authorities, 

and should use, as much as possible the investigatory powers granted by the Statute. This 

inevitably brings to the fore the question of the available resources granted to the Ombudsman 

in order to perform her functions.978 As noted by Vogiatzis, the CJ could have supported the 

Ombudsman by picking up on the point advanced by the AG that the EU authorities should 

assist the Ombudsman in the investigation – which even implies a “duty of truthfulness”.979  

 

 
972 Data received from the Ombudsman’s Office by email on 17.7.2018 in response to a request for information 

(Ares(2018)3570554), on file with the author. 
973 EO, ‘Inspection Guidelines’, a document received by email on 16.1.2019 in response to a request for access to 

documents, on file with the author. 
974 Data received from the Ombudsman’s Office, supra n. 972. Also, Respondent EO4. 
975 GC, Case T-217/11, Staelen v European Ombudsman, CJ, Case C -337/15 P, European Ombudsman v Staelen. 
976 EO, ‘Requête en pourvoi contre l’arrêt du Tribunal du 29 avril 2015 dans l’affaire T-217/11’, a document received 

in response to a request for public access to documents (Ares(2018)6444829, Ares(2018)6071292) on 14.12.2018, on 

file with the author, paras. 81-85 at 19-20. 
977 EO, ‘Annual Report 2018’ at 40. 
978 N. VOGIATZIS, 'The EU’s Liability Owing to the Conduct of the European Ombudsman Revisited: European 

Ombudsman V. Staelen', 2018 Common Market Law Review 55(3), 1251-1274 at 1269-1270. 
979 Ibid. at 1271. 
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6.1.4. How to measure the Ombudsman’s impact? 

Whether the Ombudsman is ‘taken seriously’ can to some extent be inferred from the 

rate of compliance and constructive follow-ups to her proposals and recommendations. It is 

difficult to measure the compliance and constructive follow-ups by quantitative means due to 

the unclear status of some of the closed inquiries and doubts regarding the very meaning of 

compliance.980 The Ombudsman cannot therefore be analysed with binary categories (a 

successful or unsuccessful complaint) applied with regard to the EU Courts and the ECHA 

BoA (whose rulings are binding) in the two previous chapters.981 The interested institution’s 

compliance with the Ombudsman’s proposals regarding systemic improvement does not have 

to mean the complainant’s claims are successful. Satisfying the specific claims is sometimes no 

longer possible. The institution may simply assure that the maladministration will not reoccur, 

and, in such a case, the Ombudsman may simply state compliance.  

Nonetheless, the rate of compliance and constructive follow-ups is used by the 

Ombudsman to monitor and appraise her own performance. The Ombudsman’s reports982 

provide information regarding the reactions of authorities to her findings. 

The Ombudsman may influence the institution in the course of the inquiry (by means 

of a ‘proposal for a solution’ or ‘draft recommendation’) or following the completion of the 

inquiry (by means of a public ‘finding of maladministration’ which in 2016 replaced the 

previous ‘critical remark’). She may also influence the institution in the course of follow-up 

inquiry.  

If the institution accepts the proposal or recommendation, the operative part of the final 

decision classifies the case as ‘settled’ or states that the recommendation has been ‘accepted’.983 

If, on the contrary, the institution reacts positively only to the critical remark/ finding of 

maladministration, which are contained in publicly available closing decisions, then the 

Ombudsman may provide a brief summary of the institution’s commitment in her annual 

‘Putting it Right’ report984 or an announcement on her website. In such a case, she may also 

state compliance.  

 
980 The Ombudsman uses the notion of ‘compliance’ in her annual reports. 
981 It is important to bear in mind the difference between a complainant’s ‘success’ before the Ombudsman and 

compliance with the Ombudsman’s proposals. The previous two chapters discussed the rate of success before the 

EU Courts and the ECHA BoA. 
982 To this end, the Ombudsman reports the rate of compliance in her annual reports and issues ‘Putting it Right’ 

reports. 
983 From 2016, the Ombudsman states also ‘accepted proposals’ while in the past such cases were categories as 

‘settled’. 
984 From 2016, the report summarises only selected ‘star cases’ which makes the assessment of compliance more 

difficult for the public. 
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A problem is posed by a further category of decisions that state ‘no grounds for further 

inquiry/no further inquiries justified’. The use of this formula has recently changed. It was 

used in cases in which the individual instance of maladministration could no longer be 

remedied but the institution acknowledges the maladministration and, if need be, commits to 

preventing this type of maladministration from reoccurring in the future.985 This practice was 

intended to give the institution an opportunity to improve without risking a public finding of 

maladministration. As this was put by the Ombudsman Office’s insider, ‘the guiding idea was 

that whilst potential criticism of maladministration may encourage institutions to accept 

specific concrete suggestions, it may also provoke a defensive reaction rather than 

cooperation…’.986 The choice of formulas – a finding of maladministration or ‘no grounds for 

further inquiry’ – depended on the institution’s attitude in the course of inquiry.987 The 

previous Ombudsmen used to ‘reserve’ the ‘critical remark’ category for cases in which a 

public interest aspect was present.988 

Currently, O’Reilly opts for clear statements that maladministration has or has not 

occurred,989 which has attracted criticism of the Commission.990 In 2011 the Ombudsman stated 

‘no grounds for further inquiries’ in 40% of open inquiries,991 in 2012 - 51%;992 in 2013 - 43%;993 

and in 2014 - 40.8%;994 but this number significantly decreased in the following years: in 2015 

 
985 For instance, EO, Case 562/2017/THH and 1069/2017/THH against the Commission. 
986 I. HARDEN, 'The European Ombudsman’s Role in Promoting Good Governance', in H. C. H. Hoffman and J. Ziller 

(eds.), Accountability in the EU: The Role of the European Ombudsman (Edward Elgar, 2017), 198-216 at 207. 
987 The Ombudsman may recognise the institution’s cooperation by avoiding a public critical remark/finding of 

maladministration so as to encourage the institution to cooperate in the future. The category of ‘no grounds for 

further inquiry’ could also be used if the Ombudsman’s found the case to be satisfactorily settled but the 

complainant disagreed. 
988 HARDEN, supra n. 409 at 232. 
989 Moreover, under the current procedural guidelines the term ‘no grounds to carry  out /op en  an inquiry’, derived 

from Article 228 TFEU, is limited to those cases where an admissible complaint is deemed to be ‘repetitive, abusive, 

petty or where it is being dealt with by another competent authority’. The guidelines emphasise that it should not 

be used ‘in those cases where the EO takes a view on the substance of the issue complained about’. EO, supra n. 

1000 at para C.2, EO, ‘Terminology specifically relevant to 2016 reform of EO complaint handling’, internal 

memorandum received on 2.4.2019 in response to access to documents request (Ares(2019)1027373), at 1, on file 

with the author. Thus, the Ombudsman is able to report more open inquiries. 
990 The Commission stressed that the previously used terms ‘critical remark’ and ‘no grounds for further inquiry’ 

would still be more appropriate than findings of maladministration and no maladministration in cases where the 

authorities concerned are not able to remedy the identified and acknowledged instances of maladministration. See, 

COMMISSION, ‘Revision of the Ombudsman’s Implementing Provisions’, letter from the Secretary-General of the 

Commission to the Secretary-General of the Ombudsman received on 2.4.2019 in response to a request for public 

access to documents (Ares(2019)1027373), on file with the author. 
991 EO, ‘Annual Report 2012’ at 29. 
992 EO, ‘Annual Report 2012’ at 30. 
993 EO, ‘Annual Report 2013’ at 12. 
994 EO, ‘Annual Report 2014’ at 21. 
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– 19.5%;995 in 2016 – 17.9%;996 in 2017 – 7.4%;997 and in 2018 – 10.3%.998 At the same time, the 

number of cases in which no maladministration has been stated radically increased: in 2011 – 

20%; in 2012 – 19%; in 2013 – 26%, in 2014 – 19%; in 2015 – 28.5%; in 2016 – 30.6%; in 2017 – 

45.2%; and in 2018 – 46.6%. The number of cases in which maladministration has been found 

has steadily decreased. Interestingly, the number of settled cases clearly increased between 

2012 and 2015.  

 

 

 

Importantly, a finding of maladministration can nowadays also be made if the institution 

acknowledges that an instance of maladministration has occurred, but since it can no longer 

be remedied, it makes a commitment for improvement. It can also be made following a so-

called ‘desk inquiry’, in which the case handlers examine the information provided by the 

complainant and decide on this basis whether further inquiries would be justified.999 The use 

of ‘no grounds for further inquiry’ is discouraged.1000 A question may be raised as to whether 

 
995 EO, ‘Annual Report 2015’ at 36. 
996 EO, ‘Annual Report 2016’ at 39. 
997 EO, ‘Annual Report 2017’ at 42. 
998 EO, ‘Annual Report 2018’ at 39. 
999 Prior to 2011, desk inquiries were not even categorised as inquiries but rather preliminary analyses of sufficient 

grounds to open an inquiry. However, Diamandouros concluded that, since desk inquiries take a lot of case 

handlers’ effort, they should be classified as full inquiries. Evidently, an alternative interpretation, namely that the 

current practice simply raises the number of opened inquiries, is also possible. See, ‘Annual Report 2012’ at 14. 
1000 EO, ‘New Implementing Provisions – Questions and Answers’, Work-in-progress internal document received 

by email on 16.1.2019 in response to a request for public access to documents, on file with the author, at 5, para F.6. 

‘The new case handling approach is expected to result in an increase in the recording of cases where no 

maladministration was found.’ EO, ‘Terminology specifically relevant to 2016 reform of EO complaint handling’, 
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the authorities still have an incentive to acknowledge a case of maladministration to the 

Ombudsman if the finding of maladministration will be made instead of the previous 

statement of ‘no grounds for further inquiry’. This change shows that maladministration is not 

a clear-cut matter, and much depends on the assessment of the Ombudsman and case handlers 

assigned to the case. It is therefore difficult to assess the Ombudsman’s impact by relying 

solely on statistical data. 

However, the rate of compliance and constructive follow-ups stemming from the 

Ombudsman’s own decisions and reports should be considered – with a critical eye – while 

assessing the Ombudsman’s potential impact on the EU authorities. According to the 

Ombudsman’s own statistics provided in her annual reports, the yearly overall rate of 

compliance with the Ombudsman’s proposals, recommendations and findings in all types of 

cases has hovered in recent years around 83-90% (in 2014 – 80%,1001 in 2015 – 90%,1002 and in 

2016 – 83%.1003). As revealed by the Ombudsman Office’s insider, this figure does not relate 

solely to individual redress for complainants, but also includes general improvements to the 

quality of administration, such as action to prevent similar maladministration recurring in the 

future.1004 The compliance rate is calculated as the overall percentage of what the Ombudsman 

classifies as a ‘satisfactory reply’ to her proposals, recommendations and more general 

suggestions for improvement (earlier: ‘further remarks’) made in the course of inquiry.1005 

It is possible to obtain the same data with regard to the part of the Ombudsman’s 

activity that this Chapter deals with, i.e. with regard to the cases concerning decision-making 

acts and processes. A study of the operative parts of 223 closing decisions pertaining to EU 

rule and decision-making1006 (issued during the reference period 2014-2016) and the 

corresponding assessments of compliance and follow-ups contained in the ‘Putting it Right’ 

reports or on the Ombudsman’s website, presents a very positive image of the Ombudsman’s 

activity.1007 

 

 
internal memorandum received on 2.4.2019 in response to access to documents request (Ares(2019)1027373), at 3, 

on file with the author. 
1001 EO, ‘Annual Report 2014’ at 25. 
1002 EO, ‘Annual Report 2015’ at 39. 
1003 EO, ‘Annual Report 2016’ at 41. 
1004 I. HARDEN, 'Article 43: European Ombudsman', in S. Peers et al. (eds.), (Hart Publishing, 2014), 1121-1150 at 1128-1129. 
1005 See for instance, EO, ‘Putting it Right?’, December 2018, Table 4 ‘Rate of overall compliance by institution’ at 14. 
1006 On the details of the method of selecting these cases see, Section 3.2.3. 
1007 One decision can relate to several allegations so it may consequently contain several different statements, for 

instance a finding of administration and no grounds for further inquiry. 
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Of 223 decisions included in the dataset (100%), the Ombudsman found no grounds for further 

inquiry with regard to at least some allegations in 45 cases (~20%). In 107 decisions (~48%), she 

found no maladministration. In 40 decisions (~18%), she held that the case had been settled by 

the concerned institution, either in response to the Ombudsman’s proposal of a solution or on 

the institution’s own initiative. A positive impact of the Ombudsman’s inquiry cannot be ruled 

out, even if the initiative for settlement comes from the institution itself and does not clearly 

follow from the Ombudsman’s proposal. The positive impact of the complaint and the 

Ombudsman’s inquiry cannot be excluded. Even a preliminary contact by the Ombudsman 

may induce the authorities to see and acknowledge flaws in its legal acts or processes. In a 

further 17 decisions (~8%), the Ombudsman held that the institution accepted her 

recommendation and thus solved the case. In 31 decisions (~14%) the Ombudsman found 

maladministration with regard to at least some allegations. 

In the course of follow-up inquiries on findings of maladministration, the Ombudsman 

noted a constructive response being made by the institution (acknowledgement of 

maladministration or a commitment to prevent this type of maladministration from 

reoccurring) in 17 cases (~55% of cases in which maladministration has been found) and a 

negative one in 14 cases (~45%).  

Recent research on the Ombudsman’s impact, based on the ‘Putting it Right’ reports, 

delivered similar results. The study covered a more extended period (1996-2012), included all 

types of cases (was not limited to the cases concerning rule and decision-making acts and 

processes), and responses to suggestions for improvement where no maladministration has 

been found. It recorded a rate of constructive responses of 56% to the Ombudsman’s proposals, 
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recommendations and suggestions.1008 It should be recalled, nonetheless, that this number does 

not account for the rate of successful complaints, i.e. those in which the complainant has 

actually obtained redress. 

However, this study suffers from the same flaws as those noted in this section. It relies 

on the ‘Putting it Right’ reports – the Ombudsman’s assessment of her own impact and 

compliance with her proposals, recommendations and suggestions. At times the 

Ombudsman’s suggests are accepted but then twisted by the authorities, which would rather 

maintain their current practices. The Ombudsman may be quite indulgent in her compliance 

assessments as she has a vested interest in reporting a high compliance rate.1009 A low 

compliance rate could engender doubts about the very sense of bearing the costs of the 

Ombudsman institution. 

Is the high rate of compliance reported by the Ombudsman and following from her 

documents and reports an additional reason to trust in her capacity to impact EU rule and 

decision-making? It seems that more reassurance can be derived from the study of individual 

cases, such as those analysed above, in which the Ombudsman has applied an in-depth review 

technique and managed to persuade the EU authority to reconsider its initial position. The 

issue of compliance with the Ombudsman’s findings – especially in light of the different styles 

of communication with EU authorities adopted by individual ombudsmen – requires 

continuous monitoring and studies applying combined quantitative and in-depth qualitative 

approaches. 

 

6.1.5. Diplomatic persuasion or public naming and shaming? 

The issue of compliance with Ombudsman’s proposals and recommendations may become all 

the more pressing in the following years due to changes in the Ombudsman’s strategies used 

to encourage compliance.  

As has already been discussed, the first Ombudsman set his institution on course to 

bring about systemic changes in EU administration via carefully settling concrete cases 

 
1008 P. KOSTADINOVA, 'Improving the Transparency and Accountability of EU Institutions: The Impact of the Office 

of the European Ombudsman', 2015 Journal of Common Market Studies 53(5), 1077-1093. 
1009 For instance, in Case EO, Case 12/2013/MDC (regarding the Commission’s lenient approach to pesticide 

assessment), the Commission at first seemingly accepted the Ombudsman’s proposal to limit the use of 

controversial confirmatory data procedure. But the complainant argued that the Commission was in fact twisting 

the Ombudsman’s proposal. Nonetheless, the Ombudsman stated sufficient reasons to be ‘generally satisfied’ with 

the Commission's reaction (para. 38) and stated that the proposal has been accepted. Most probably however, the 

Commission continues to apply its approach. See, COMMISSION, ‘Report of the European Commission on the 

implementation of the European Ombudsman's Decision in case 12/2013/MDC’, 14.2.2018. 
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brought by individual complainants.1010 This is why he used the power of own-initiative 

inquiry sparingly, mainly in response to a series of complaints on the same subject-matter. He 

was also basing his proposals and recommendations on legal arguments.1011 The Ombudsman 

embarked upon a step-by-step crystallisation of soft norms, used precedents to build up a 

quasi-judicial ‘case law’ or ‘ombudsprudence’, verified consistency in answers provided by 

the authorities in different cases, and referred to the authorities’ public image or sought the 

support of other authorities.1012 

He was later criticised for his ‘legalistic’ approach.1013 But as noted by someone who at 

the time was an insider to the Ombudsman Office, the Ombudsman first needed to build the 

trust of EU authorities, especially given the initial lack of binding powers of inquiry.1014 But 

over time, the Ombudsman’s position was evolving ‘from that of an ex-post redresser of 

disputes between administrators and individuals to a more ambitious strategy of reform... 

through the careful selection of cases which [the Ombudsman] sees as symbolically 

important.’1015 

Diamandouros largely continued this approach, although he developed the concept of 

good administration as being normatively more demanding than the concept of legality as 

enforced by the EU Courts within annulment or validity reference proceedings. In his view, 

good administration also includes ‘the principle of service’ of administration towards the 

citizens. Many specific elements of this principle are also legal principles, the justiciability of 

which may, however, be limited (transparency, equal treatment, avoiding unnecessary 

delay).1016 

In principle, in their dealings with EU authorities Söderman and Diamandouros 

employed a conciliatory and non-confrontational ethos oriented towards finding ‘win-win’ 

 
1010 HARDEN, supra n. 409 at 232. See also, A. PETERS, 'The European Ombudsman and the European Constitution', 

2005 Common Market Law Review 42, 697-743 at 711-712. 
1011 VOGIATZIS, supra n. 12 at 141. 
1012 P. BONNOR, 'The European Ombudsman: A Novel Source of Soft Law in the European Union', 2000 European 

Law Review 25(1), 39-57 at 45-47. For instance, Busuioc explained the higher compliance rate of agencies as being 

prompted by a concern that their maladministration would be reported by the Ombudsman to the Parliament, 

which can hold the management of agencies to account, BUSUIOC, supra n. 425. For a more in-depth analysis of 

potential reasons EU institutions comply with the Ombudsman’s proposals and recommendations see, P. BONNOR, 

The European Ombudsman: A Novel Rule-Source in Community Administrative Law (Unpublished Ph.D. Thesis 

Manuscript, European University Institute, 2001a) at 143-177 (part II). 
1013 RAWLINGS, supra n. 937. 
1014 P. G. BONNOR, 'Institutional Attitudes in Context: A Comment on Rawlings' 'Engaged Elites' - Citizen Action 

and Institutional Attitudes in Commission Enforcement', 2001 European Law Journal, 7 (1), 114-119. See also, W. 

YENG SENG, 'Premier bilan de l'activité du Médiateur Européen: D'une politique des petits pas à une pratique 

consolidée', 2003 Revue du Marché commun et de l'Union européenne 468, 326-337. 
1015 MAGNETTE, supra n. 944 at 684. 
1016 N. DIAMANDOUROS, 'The Relationship between the Principle of Good Administration and Legal Obligations', in 

C. Baudenbacher et al. (eds.), Liber Amicorum en l'honneur de/in honour of Bo Vesterdorf (Bruylant, 2007), 315-341. 
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solutions.1017 The inquiries were conceptualised as ‘flexible, good-faith efforts to achieve 

equitable solutions… rather than as rigid disciplinary procedures whose objective is the 

attribution of blame’.1018 

O’Reilly has explicitly adopted a more political approach to her role. Her goal is to put 

less emphasis on the dispute-settlement aspect of the Ombudsman and develop the 

Ombudsman’s functions as an independent setter of good-administration standards so as to 

bring about more systemic changes. Hence, there is an increased focus on strategic inquiries 

undertaken at the Ombudsman’s own initiative rather than in response to a series of 

complaints.1019 Accordingly, the power to initiate strategic inquiries is highlighted in the new 

2019 Ombudsman Statute that currently awaits Council’s approval.1020 Pursuant to Article 3.2. 

of the new Statute, own-initiative inquiries aim to identify repeated or particularly serious 

instances of maladministration, promote best administrative practices and proactively address 

structural issues of public interest. O’Reilly has also increased the possibility of exerting 

pressure on the authorities by publishing certain information about the inquiry online. 

For instance, to increase her ability to exert pressure, O’Reilly also reversed the 

previous interpretation of Statute provisions relating to the complainant’s right to 

confidentiality. Pursuant to Article 2(3), second sentence, of the Statute of the Ombudsman, 

the complainant may request that the complaint, or parts thereof, remain confidential. At 

present, the request of confidentiality is no longer understood as binding upon the 

Ombudsman. Thus, the Ombudsman may always decide to make public some information 

about the progress of inquiry to exert pressure on the institution.1021 

Moreover, the Ombudsman encourages the case handlers to use simple language in 

drafting inquiry documents, which may be more appropriate to communicating with the 

 
1017 TSADIRAS, supra n. 397 at 57. 
1018 Ibid. at 56.  
1019 I. HARDEN, 'The European Ombudsman and Good Administration in the European Union, by Nikos Vogiatzis 

(Book Review)', 2018 European Public Law 24(2), 365-371 at 367. This development has also been mentioned by 

MASTROIANNI, supra n. 402 at 191 and 197. 
1020 Regulation of the European Parliament of 12.2.2019 laying down the regulations and general conditions 

governing the performance of the Ombudsman’s duties (Statute of the European Ombudsman) and repealing 

Decision 94/262. 
1021 Respondent EO5. See, Article 9.3. of the 2016 Implementing Provisions. It should be noted however that within 

judicial proceedings, it is also up to the EU Courts to decide whether there are legitimate reasons to omit the name 

of the party or other information from documents relating to a case to which the public has access. See, Articles 66 

RPGC and 95 RPCJ. Similarly, the ECHA BoA Chairwoman decides on the requests for confidentiality. Evidently, 

neither the EU Courts nor BoAs must secure measures of pressure since their decisions are binding. In deciding on 

confidentiality, these bodies balance only the affected private interests and the need for their own transparency and 

public accountability. 
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complainant1022 or the public.1023 However, simple language may also make it more difficult to 

present the institution with convincing legal arguments to accept the proposed solution.1024 

These changes stirred up controversies inside the Office and led to the departure of 

legal officers (up to 80%). The opponents of the new trends argued they might, in the long run, 

adversely affect the willingness of EU authorities to comply.1025 Setting and focusing on her 

own agenda, the Ombudsman may come too close to being perceived as a part of the EU 

machinery or a political body.1026 It has been observed, moreover, that the Ombudsman does 

not have extensive legal services, such as those of the Commission or the Council, so the 

independent standard-setting coupled with public naming-and-shaming strategy should be 

undertaken with caution. A mistaken public allegation that an institution has breached the law 

could impair the public confidence in the Ombudsman’s impartiality and objectivity.1027 

 

6.2. A public interest venue 

The justice that the Ombudsman can offer is also relative to the range of information and 

arguments made available to the Ombudsman by the complainant and the interested 

institution. This information and argumentation fuel the ombuds-review of contested legal 

acts and processes, or other instances of potential maladministration. The range of information 

and arguments that the Ombudsman may obtain is potentially very broad by dint of the liberal 

access rules. The liberal access rules clearly distinguish the Ombudsman from other judicial 

and non-judicial legal avenues at the EU level, which are in principle circumscribed by the 

Plaumann and other criteria.1028  

 
1022 EO, supra n. 1000 at 2, para D.1., Respondent EO6. 
1023 Respondent EO6. 
1024 Respondent EO6. 
1025 Respondent EO4 and EO6. For a positive assessment see however MASTROIANNI, supra n. 402. 
1026 J. TRONDAL AND A. WILLE, 'The European Ombudsman: A Resilient Institution in a Turbulent, Evolving 

Administrative Order', in H.C.H. Hofmann and J. Ziller (eds.), Accountability in the EU: The Role of the European 

Ombudsman (Edward Elgar, 2017) at 47, H.C.H. HOFMANN, 'The Developing Role of the European Ombudsman', in 

ibid. at 26-27. 
1027 Respondent EO6, who gave the example of EO, Joint Cases 488/2018/KR and 514/2018/KR (recommendation) 

against the Commission (the appointment of the new Secretary General) and the Commission’s firm and negative 

reply, COMMISSION, ‘Opinion of the European Commission on the European Ombudsman’s recommendation - 

Complaint by delegations of the European Parliament, ref. 488/2018/KR and 514/2018/KR’, available at  

<https://g8fip1kplyr33r3krz5b97d1-wpengine.netdna-ssl.com/wp-content/uploads/2018/12/488-2018_and_514-

2018_reply.pdf>; Respondent EO6 also referred to EO, Case 1697/2016/ANA against the ECB (President Draghi’s 

membership in the ‘Group of 30’) and the ECB’s negative reply, EUROPEAN CENTRAL BANK, ‘The European Central 

Bank’s (ECB) detailed opinion on the European Ombudsman’s Recommendations in Case 1697/2016/ANA’, 

LSNC/18/10, 18.4.2018. 
1028 See, Chapter 3, and also Sections 4.2. and 5.2. 
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This subsection explores how the Ombudsman’s access rules operate in practice. Which 

categories of complainants and cases relating to the EU rule- or decision-making does the 

Ombudsman deal with? In particular, ombuds-review has turned out to be accessible to – 

among other actors – NGOs and civil society members, which are traditionally barred from 

judicial review. Such organisations and civil society could use the ombuds-review to fulfil their 

role of watchdogs of EU bodies. By dint of such complaints, the Ombudsman could investigate 

public interest claims (animal welfare, public health) pertaining to rule and decision-making 

that could not easily be presented before the EU Courts. Due to the latter’s restrictive access 

rules EU judicial review is usually concerned with legal claims relating to private interests of 

entrepreneurs.1029 

The Ombudsman has not developed any standing criteria, i.e. she does not require a 

special relationship between the complainant and the contested measure (legal interest in 

contesting the measure). Quite to the contrary, the Ombudsman has recognised the actio 

popularis character of the complaint1030 and the most liberal interpretation of formal conditions 

laid down in the Treaties: the condition of residence or legal personhood and registered offices 

in the EU.1031 

The quantitative analysis of the complainants in the reference period 2014-2016 

demonstrates that ombuds-review is open to certain categories of private parties that would 

have considerable difficulty meeting the standing criteria for annulment actions. The 

Ombudsman can receive complaints from industry associations and trade unions against legal 

acts which adversely affected the whole industry or profession, but which were formally 

addressed to a Member State or adopted as acts of general application. In similar 

circumstances, the private parties could not bring annulment actions as the contested acts 

would not affect them ‘directly and individually’, or would require national implementation. 

For instance, in a case brought by the European Dairy Association, the Ombudsman 

inquired into the Commission’s decision not to raise objections against a French draft decree 

introducing mandatory origin labelling for certain milk and meat products. The decree had 

 
1029 See, in detail, Section 4.2. 
1030 EO, Case 1917/2005/IP against the Parliament, para 2.5. Nevertheless, the vast majority of cases brought to the 

Ombudsman is inadmissible because they concern national bodies. See, EO, ‘Annual Report 2017’ at 37. Precise 

quantitative data on inadmissible complaints and reasons for their inadmissibility, such as those regarding 

inadmissibility before the EU Courts, are however unavailable. Due to a large number of inadmissible cases and 

limited resources, the Ombudsman’s Office does not keep records of such cases. EO, ‘Annual Report 2016’ at 34. 
1031 See further, TSADIRAS, supra n. 919 at 169-171. Even if the complainant does not fulfil the ‘residence’ requirement, 

the Ombudsman may open an own-initiative inquiry. See, Case OI/11/2010/AN. In practice, the question of whether 

the complainant fulfils the said conditions very rarely gives rise to controversy, as opposed to formal conditions 

such as prior administrative approaches to the concerned institution or the 2-year deadline for making the 

complaint. See, HARDEN, supra n. 1004 at 1129. 
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raised concerns regarding the access of non-French ingredient suppliers, particularly small 

and medium-sized enterprises, to food production and distribution in France.1032 The 

Commission’s decision had not affected any of the Association’s own rights and obligations. It 

had not directly and individually affected any of its members. Hence, the Association could 

not have triggered a judicial review of the contested decision.  

Likewise, in a case brought by the British Airline Pilots' Association, the Ombudsman 

inquired into an introductory part of a rule-making procedure of the European Aviation Safety 

Agency and the Commission. This procedure could have ultimately led to the adoption of 

implementing regulations regarding the EU rules on flight and duty time limitations and rest 

requirements for commercial airlines. It would probably have been impossible for the 

Association to trigger the judicial review of the resulting regulation (imposing direct 

obligations on the air companies rather than its employees).1033 
The Ombudsman has received complaints from NGOs against both individual 

decision-making and generally applicable rule-making regarding substantive EU policies.1034 

She may also receive complaints against soft measures which might not be classified as ‘acts 

producing legal effects’ that are challengeable before the EU Courts, even though they produce 

some practical effects.1035 Thus, the Ombudsman demonstrates the potential to fill in an 

important gap in the legal protection of private parties at the EU level. 

The bilateral structure of judicial review proceedings is not always adapted to the 

polycentric nature of disputes regarding EU legal acts.1036 The action for annulment functions 

on the premise that the pursuit of public interest falls on the EU authorities. The right to trigger 

judicial review is therefore reserved to persons acting in their private interest. As the subject-

matter of most legal acts embodying and enforcing EU policies is the regulation of economic 

activity, the applicants for judicial review are most often individual economic operators. Even 

if civil society considers the activities of an EU body to be insufficiently protective of a given 

public interest, they cannot make recourse to the EU Courts in this respect. 
In principle, NGOs bring actions for annulment only against administrative decisions 

addressed directly to them, which usually concern access to documents. On the contrary, they 

 
1032 EO, Case 1212/2016/PMC against the Commission. 
1033 EO, Case 1171/2013/TN against the EASA. See also a case brought by an association of farmers against a 

Common Agricultural Policy implementing regulation, Case 417/2015/NF. Interestingly, a similar case in Case C-

50/00 P, Unión de Pequeños Agricultores v Council gave rise to a next chapter of the debate on access to justice at the 

EU level. 
1034 For another case in which the Ombudsman inquired into the process of elaboration of a generally applicable 

regulation see, EO, Case 23/2018/SRS against the Commission.  
1035 EO, Case 212/2016/JN against the Commission. 
1036 J. MENDES AND K. J. CSERES, 'Consumers' Access to EU Competition Law Procedures: Outer and Inner Limits', 

2014 Common Market Law Review 51(2), 483-522 at 489-491 and 520. 
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cannot trigger judicial review of substantive policy matters, mainly due to the criterion of 

‘direct concern’. This criterion cannot be satisfied by reference to the organisation’s statutory 

objectives. Its interpretation is based on the traditional German concept of ‘subjective rights’, 

and is met only if the contested act modifies the rights or obligations belonging to the applicant 

in her individual capacity. The problem is that such a conception of subjective rights and 

obligations is alien to certain fields of law, such as data protection or environmental law. The 

protection of personal data or the environment is a general as opposed to an individual 

interest.1037  
However, these problems do not occur in the case of ombuds-review. For instance, in 

the above-mentioned cases against the ECHA’s approval of animal tests or the cases relating 

to the Commission’s overly lenient approach to new pesticides, NGOs could present before 

the Ombudsman claims pertaining to the protection of animal welfare, public health and the 

environment, having considered that the EU bodies do not properly fulfil their tasks as 

assigned by the co-legislators.1038 In another case, a Welsh pressure group campaigning to keep 

Wales free of genetically-modified crops challenged a process leading to the adoption of an 

implementing regulation regarding the renewed approval of the herbicide glyphosate.1039  

The Ombudsman’s potential as a public interest venue is corroborated by quantitative 

analysis of Ombudsman’s cases in the reference period 2014-2016. Admittedly, the 

Ombudsman mostly dealt with complaints about individual decision-making (187 of 221 

cases, i.e. 85%). In this cluster, 75 cases (34%) concerned access to documents and 42 cases 

(19%) concerned the award of grants and tenders. However, a certain number of complaints 

about general rule-making were also lodged (14 cases, i.e. 6.3%). On top of that, the 

Ombudsman inquired into recurrent administrative practices which may relate to both 

individual decision-making and general rule-making (13 cases, i.e. 5.9%). The majority of 

complaints about general rule-making and recurrent administrative practices were brought by 

civil society (see further details below). 

 
1037 KRÄMER, supra n. 91. 
1038 See, supra Section 6.1.2. 
1039 EO, Case 952/2014/OV against EFSA. See also, Case 1409/2014/MHZ (an NGO challenging the lack of a human 

rights impact assessment in the negotiations of an EU-Vietnam trade agreement). In brief, The EU Courts are likely 

to review the ECHA or Commission’s decision- and rule-making, if these institutions refuse to authorise a chemical 

test or a new pesticide, but not when their approach is too lenient and not sufficiently protective of a public interest 

(unless perhaps the private interests of competitors are at stake). Similar cases were brought in the period under 

consideration by natural persons, although the Ombudsman’s decisions lacked information regarding whether the 

complainants acted in the public interest or in their own private interest. For instance, a senior lawyer challenged 

the Commission’s established administrative practice of refusing access to the files of State aid cases to the 

beneficiaries of aid. EO, Case 1179/2014/LP against the Commission. 
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As regards the categories of applicants, a distinctly high number of civil society 

members of various kinds (NGOs and natural persons acting explicitly in their capacity as 

journalists or academics) can be observed. This category of complainants brought 47 cases 

(22%). Also, 9 cases (4%) were brought by industry associations. Importantly, in 3 the 

complainant was not an intended addressee of the contested act or process. Only one case was 

brought by a trade union.1040 

 

 

 
1040 EO, Case 1171/2013/TN (brought by the British Pilots’ Association). 
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Civil society brought 28 complaints against legal acts and processes addressed to them, such 

as those regarding access to documents or the awarding of grants, and 19 complaints against 

legal acts and processes addressed to other parties or intended as acts of general application. The 

said cluster of 19 cases included: the above mentioned negotiation process of an EU-Vietnam 

trade agreement;1041 the Common Agriculture Policy implementing regulation;1042 the rule-

making process for the elaboration of an implementing regulation regarding airplane pilots’ 

rights and safety precautions;1043 the recurrent administrative practices regarding the approval 

of animal testing1044 and pesticides;1045 the Commission’s implicit approval of the French law 

on food labelling;1046 as well as an implementing regulation regarding food risk assessment;1047 

a process for the elaboration of a legislative proposal regarding electronic communications1048 

or the objectivity and membership of several expert groups involved in rule- and decision-

making processes.1049 

 
1041 EO, Case 1409/2014/MHZ. 
1042 EO, Case 417/2015/NF. 
1043 EO, Case 1171/2013/TN. 
1044 EO, Case 1606/2013/AN; Case 1568/2012/(FOR)AN; Case 811/2016/MDC. 
1045 EO, Case 12/2013/MDC. 
1046 EO, Case 1212/2016/PMC. 
1047 EO, Case 174/2015/FOR against the European Food Safety Authority. 
1048 EO, Case 904/2014/OV against the Commission. 
1049 For instance, EO, Case 1874/2011/(EIS)LP and 1877/2011/(EIS) LP against the European Insurance and 

Occupational Pensions Authority. 
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Interestingly, individual economic operators who were the addressees of 

administrative decisions or their competitors who could also have a chance to trigger judicial 

review, oftentimes opted for ombuds-review. In the period under consideration, they brought 

54 cases (~24%). Apart from complaints about access to documents and the award of tenders, 

this cluster also involves competition and State aid law cases. For instance, a case regarding 

the Commission’s handling of complaints relating to the abuse of a dominant position by the 

complainant’s competitor,1050 unlawful State aid,1051 and the Commission’s conduct in the 

course of competition law investigations.1052 

 

6.3. In the laboratory of procedural justice 

6.3.1. A shifting objective of the inquiry 

Last but not least, the justice delivered by a review mechanism is relative to opportunities for 

active participation offered to the parties by its rules of procedure. The adversarial procedural 

frameworks, in which the EU Courts and the ECHA BoA operate,1053 yield multiple such 

opportunities. These frameworks are intended to facilitate deliberation and decision-making. 

Thus, they provide legitimating assets that can later be invoked to support the authority of 

reviewed legal acts; by dint of information and arguments from the parties, the adjudicator 

could review the correctness of the contested act, while the parties have obtained an 

opportunity to deliberate with a view to genuinely reconsidering the contested act. The justice 

delivered by the EU Courts or BoAs is relative, among other things, to the strength of possible 

arguments pertaining to the participation of the parties in the review proceedings. 

Does ombuds-review offer similar participation opportunities? The Ombudsman is 

usually associated with a more pro-active rather than participation-oriented procedural 

approach. Due to limited resources, however, she uses the available investigatory measures 

sparingly.1054 Instead, she relies on the explanation and information provided by the interested 

institution and further comments of the complainant. In light of this, one could assume that 

the involvement of the complainant in the Ombudsman’s inquiry plays an important role 

inasmuch as it makes it possible to cross-check the institution’s explanation. 

 
1050 EO, Case 1041/2015/OV against the Commission. 
1051 EO, Case 2521/2011/(MF)JF against the Commission. 
1052 EO, Case 1021/2014/PD against the Commission, Case 2086/2014/EIS against the Commission. 
1053 See, Sections 4.3.2. and 5.3.1. As regards the EU Courts, the procedural framework of annulment proceedings is 

adversarial, whereas that of preliminary reference proceedings is more inquisitorial. 
1054 Section 6.1.3. 



Chapter 6 

220 

 

The instrumental contribution of the complainant’s comments and observations 

depends, however, on the main objective of the Ombudsman’s inquiry. The procedural law 

governing ombuds-review – the primary law provisions,1055 the Statute of the Ombudsman 

(after the Treaty of Lisbon it should be adopted as a Parliament’s legislative regulation),1056 and 

even the Implementing Provisions (adopted by the Ombudsman herself)1057 – leave to the 

Ombudsman a large leeway in defining her role. As already mentioned, O’Reilly concentrates 

her efforts on systemic improvements, somewhat in contrast to her predecessors for whom 

systemic improvements should follow from the resolution of individual cases.1058 As will be 

demonstrated in the following subsections, O’Reilly’s procedural paradigm specifically 

translates into less ‘standardised’ inquiries, in which the participation of the complainants as 

well as that of the authorities is determined on a case-by-case basis. Thus, resources (person-

hours) are saved for selected ‘star cases’ and own-initiative inquiries.  

What about the deliberative aspect of the procedure? The justice delivered by ombuds-

review is also relative to opportunities for the reasoned deliberation it offers between private 

parties and EU authorities. This approach stresses the importance of party participation to the 

general likelihood that the procedure’s outcome will be rationally acceptable to the addressees. 

The fact that the Ombudsman is not equipped with binding powers in relation to the EU 

authorities should, at least in theory, make her particularly attentive to their procedural rights. 

As noted by O’Reilly, ‘if the institutions see that you’re treating them fairly, that you don’t 

automatically jump and take the violin out and be on the side of the complainant, then they 

are generally more willing to listen to you…’.1059 How the complainants are treated in the 

course of procedures may also affect their willingness to bring new cases, which especially 

concerns repeat players such as NGOs.1060 

 
1055 Article 288 TFEU and 41 of the EU Charter. 
1056 The Statute of the Ombudsman was first adopted in 1994 and last amended in 2008, Decision of the European 

Parliament of 9.3.1994 on the regulations and general conditions governing the performance of the Ombudsman's 

duties, OJ L 113/15, amended by OJ L 92/13, L 189/25. It is unsure whether the 1994 Statute will be replaced by the 

one adopted in 2019 (supra n. 1020) due to the reservations made by the Council Legal Service. Under Article 228(4) 

TFEU, introduced by the Treaty of Lisbon, the Statute of the Ombudsman is the only legislative regulation adopted 

at the initiative of the Parliament, and not the Commission. The Parliament must seek however an opinion of the 

Commission and a consent of the Council. 
1057 Supra n. 407. For the previous Implementing Provisions see, Decision of the European Ombudsman of 8.7.2002 

adopting Implementing Provisions, as last amended by Decision of European Ombudsman of 3.12.2008. 
1058 See, supra Section 6.1.5. The difference in the approach may be explained by reference to the procedural justice 

concepts of case correctness and systemic correctness. A procedure, in other words, may aim to maximise the 

correctness of each individual decision or, rather, the systemic correctness in the application of law or 

administrative action. See, Section 2.3. 
1059 Interview with E. O’Reilly, EU Confidential – Episode 65, available at <https://www.politico.eu/podcast/eu-

confidential-episode-65-presented-by-google-emily-oreilly-vestager-vs-german-carmakers-macrons-job-tips/>. 
1060 Procedural justice is however a normative theory and its predictions may be negatively verified in practice. 
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 Does O’Reilly’s new procedural paradigm weaken the instrumental and deliberative 

legitimating assets that could otherwise be generated by the ombuds-review? Such a 

conclusion would be premature, although the new procedural practice and style of 

communication with the authorities has attracted some criticism.1061 Notably, in the cases 

analysed in more detail in this Chapter, pertaining to the ombuds-review of EU rule and 

decision-making affecting private parties, the inquiry involves multiple written exchanges 

between the Ombudsman and the parties. On the one hand, it seems likely that in similar cases 

in the future, the Ombudsman will apply a similar approach. Cases pertaining to rule and 

decision-making are arguably among the weightiest in the Ombudsman’s docket. On the other 

hand, the complainant has lesser guarantees as to the level of her involvement in the inquiry. 

The remaining sections investigate how the current Ombudsman balances different 

procedural objectives – correctness, deliberation, economy – as compared to her predecessors. 

 

6.3.2. The Ombudsman’s procedural law 

The participatory rights of the parties, as well as the Ombudsman’s powers of investigation, 

are governed by what could be called the sources of the Ombudsman’s procedural law. Just 

as in the case of the EU Courts, the Ombudsman’s procedural law is scattered among sundry 

primary and secondary sources. And just as in the case of the EU Courts, the Ombudsman 

enjoys a large leeway in defining the character of its role through procedural rules. 

The highest in the hierarchy is Article 228 TFEU and Article 43 of the Charter. These 

sources lay down the right to complain, the right of the institution to respond to an alleged 

instance of maladministration and the right of the Ombudsman to report on 

maladministration to the Parliament. Article 228 TFEU delegates to the Parliament the power 

to adopt the Statute of the Ombudsman, laying down ‘regulations and general conditions 

governing the performance of the Ombudsman’s duties’. Again, just as in the case of the EU 

Courts, there is no indication of how in-depth the Statute should define the Ombudsman’s role 

and the objectives of her inquiries.1062 In fact, the Statute focuses on the Ombudsman’s 

institutional status, measures of investigation and confidentiality. It mentions only the right of 

the institution to submit an opinion on the draft recommendation and the indeterminate right 

of the complainant to be informed and comment on the solutions proposed by the 

Ombudsman.1063  

 
1061 See, Section 6.1.5. and the following sections. 
1062 There is also no rule as to which matters should be regulated in the Statute of the EU Courts and which matters 

can be regulated in their Rules of Procedures, other decisions or internal procedural guidelines. See, Section 4.3.1. 
1063 Article 3(4) of the Statute. 
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In early 2019 the Parliament adopted a new Statute which currently awaits 

Commission’s opinion and Council’s approval.1064 The new Statute largely repeated the 

substance of the previous one. The declared goal was to adopt the new Statute in a post-Lisbon 

form of a regulation in lieu of decision. The new Statute may however reflect to some extent 

O’Reilly’s vision of the office. The power to initiate strategic inquiries is highlighted in the new 

2019 Ombudsman Statute that currently awaits Council’s approval.1065 Pursuant to Article 3.2. 

of the new Statute, for instance, own-initiative inquiries aim to identify repeated or 

particularly serious instances of maladministration, promote best administrative practices and 

proactively address structural issues of public interest. This may be the reason why the 

Council Legal Service has issued a negative opinion1066 on the new Statute which, however, it 

refused to disclose before the Council has acted.1067 The process for the approval of the new 

Statute may therefore give rise to a discussion about the primary objectives of the 

Ombudsman’s inquiries, as well as the rights of complainants and EU authorities concerned. 

The current Statute delegates the bulk of authority to determine the participatory rights 

of the parties to the Ombudsman herself.1068 Therefore, in practice the so-called Implementing 

Provisions are the most important source of Ombudsman’s procedural law. In 2016, O’Reilly 

adopted new Implementing Provisions.1069 According to O’Reilly, they make the procedure for 

those seeking help more efficient and effective.1070 They are interpreted and concretised by 

internal documents, most importantly the 2012 Handbook – which is currently undergoing a 

revision – dedicated to the legal officers, case handlers and trainees serving at the 

Ombudsman’s Office.1071 Further sources are multiple internal memoranda providing up-

dates to the Handbook.1072 

 
1064 As required by Article 228(4) TFEU. 
1065 Regulation of the European Parliament of 12.2.2019 laying down the regulations and general conditions 

governing the performance of the Ombudsman’s duties (Statute of the European Ombudsman) and repealing 

Decision 94/262. 
1066 The disclosed introductory paragraph of the opinion stipulates: ’the present opinion… concentrates on issues 

giving rise to substantial legal concerns…’. As for now, no details whatsoever have been disclosed. 
1067 Decision of 1.10.2019, Ref. 19/2074-mj/jg. A confirmatory request is pending. 
1068 Article 14 of the Statute. 
1069 In particular, EO, supra n. 1000. 
1070 EO, ‘Annual Report 2016’, at 30. 
1071 EO, ‘Handbook for Legal Officers: Provisional – Internal Use Only – January 2012’, received in response to a 

request for public access to documents on 16.1.2019, on file with the author. 
1072 The new Handbook is currently in preparation and should be ready by the end of 2019, Email from EOreceived 

on 16.1.2019, on file with the author. 
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However, the use of words such as ‘efficient’ and ‘effective’ in the justification of the 

reform1073 should not lead to an erroneous conclusion that the changes are ‘neutral’ and 

‘objective’ in nature, relating to simple technicalities aiming to achieve smooth proceedings. 

Quite the contrary, the self-granted competence of the Ombudsman to choose the cases on 

which she concentrates her resources with the aim of bringing about systemic improvements 

considerably reshapes the structure and goal of ombuds-review.  

One could have reservations regarding the lawfulness of the current state of the 

Ombudsman’s procedural law. As the right to ombuds-review is currently one of the 

fundamental rights protected under Article 41 of the Charter, any limitations thereto should 

be provided for by law.1074 The Charter’s notion of ‘law’ remains undefined although one could 

argue that it should be conceived of as referring to the Statute, as a legislative regulation, rather 

than the Ombudsman’s own Implementing Provisions. Following this line of argument, one 

may conclude that fundamental choices regarding the goals of inquiry and the status of 

complainants therein should be taken by the Parliament rather than the Ombudsman herself. 

As for now, the Parliament has not dealt with these issues while revising the Ombudsman’s 

Statute in 2019. 

 

6.3.3. More procedural discretion or tailor-made inquiries? 

The complainant may in theory expect a lesser number of formal obstacles while making the 

complaint. First and foremost, the 2-year deadline for making a complaint is much longer than 

the 2 or 3-months deadline for lodging an action for annulment or an administrative appeal. 

The complainant does not need to set out specific pleas in law.1075 The Statute requires the 

complaint to state clearly the complaint’s subject matter.1076 But the case handlers can and do 

ask for clarifications, unlike the EU judges or BoA members.1077  

The 2012 Handbook recalled that ‘our main duty is to try to help citizens to achieve 

their rights. Especially when the complainant is an ordinary citizen, we must make an effort 

to understand the complaint and its grounds, if they have not been very well expressed’.1078 

The Handbook warned against dismissing the case only after a desk inquiry. This possibility 

 
1073 ‘The new Ombudsman’s implementing provisions make the procedure for those seeking help more efficient 

and effective. By introducing a more flexible approach to handling complaints, the new procedure aims to ensure 

a more common sense and results-oriented approach to inquiries.’, EO, ‘Annual Report 2016’ at 30. 
1074 Article 51(1) of the Charter. 
1075 Such as the duty to state reasons, the right to be heard, the duty of a careful examination etc. 
1076 Article 2(3) of the Statute. 
1077 Article 3.1. of the 2016 Implementing Provisions. 
1078 EO, supra n. 1071, para. 3.2.1. 
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should be used ‘in very specific and limited number of cases’, the allegations are ‘too general’ 

or there is ‘not enough supporting evidence supplied’. 1079 The Handbook instructed that 

formal inquiries should be opened as much as possible, and as a first step the complainant 

should be asked to clarify the complaint and supply evidence.1080  

Nonetheless, the case handler cannot be required ‘to study extensive annexes in order 

to discover the essential elements of the case and the complainant’s allegations and claims’.1081 

Nor should flexibility in interpreting the complaint lead to a broadening of the scope of 

inquiry, even though this is in theory possible. Otherwise, the Ombudsman would need to 

prolong the proceedings to enable additional observations to be filled by the concerned 

institution.1082 In that case, however, the Ombudsman may initiate an own-initiative inquiry.1083 

Case handlers may be less demanding towards complaints lodged by natural persons 

and more demanding towards those filed by companies, NGOs or other organisations which 

benefit from professional legal assistance.1084 In practice, the processing of the complaint and 

the inquiry largely depends on the case handler’s appraisal. 

 Söderman modelled the ombuds-review proceedings on the court-inspired principle 

of ‘fair procedure’, conceptualised as a quasi-adversarial procedure in which the parties enjoy 

an equal right to comment on each other’s submissions and evidence. The Ombudsman could 

base the final decision only on information that has been discussed by the parties.1085 As a 

result, several exchanges of written submissions between the parties must have occurred 

before the Ombudsman can take a position on the matter. The principle of ‘fair procedure’ is 

 
1079 Ibid., para. 2.3.10. 
1080 Ibid. 
1081 Ibid., para. 3.2.1. 
1082 In such a case, the complainant is informed of the possibility of making a new complaint, if the two-years 

deadline has not yet elapsed, EO, supra n. 1071, para 3.5. 
1083 Ibid., para 3.4.2. O’Reilly has also departed from the practice of identifying ‘allegations’ and ‘claims’, which 

resemble the judicial categories of ‘pleas/grounds’ and ‘forms of order (remedy) sought’. An ‘allegation’ was ‘an 

accusation that the institution, body, office or agency has failed to act in accordance with a rule or principle which 

is binding on it’. A ‘claim’ was ‘what the complainant wants: for example, that a tender procedure should be 

cancelled; access to a document should be given; or that he should receive compensation’. These categories were 

used as tools to delineate the scope of an inquiry. O’Reilly encourages the case handlers to use simple language in 

drafting inquiry documents, which may be more appropriate to describe the subject matter of the inquiry. EO, supra 

n. 1071, para 3.2.2., EO, supra n. 1000 at 2, para D.1., Respondent EO6. 
1084 Respondent EO6. 
1085 ‘The Ombudsman’s decision on a complaint cannot take into account information contained in documents 

provided by one party, unless the other party has had the possibility to respond. The institution’s opinion on the 

complaint, its answers to any further inquiries and its responses to any proposal for a friendly solution or draft 

recommendations are therefore normally forwarded to the complainant, who has the possibility to submit 

observations. Similarly, the institution must have had the opportunity to comment on any material submitted by 

the complainant which is taken into account in the Ombudsman’s decision’, EO, supra n. 1071, para. 3.1.2. 
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not explicitly mentioned in the current Statute or Implementing Provisions but was, instead, 

described in the 2012 Handbook.1086 

 Underlying the principle of ‘fair procedure’ was the conception of the Ombudsman as, 

to some extent, a mediator who facilitates and promotes bargaining between the parties who 

negotiate the best solution in the concrete case.1087 An inquiry had several fixed stages. First, 

the complainant was informed about the planned course of the inquiry in a letter declaring the 

admissibility of the complaint.1088 Second, the complaint was transmitted to the concerned 

institution with an invitation to submit an opinion within a specified time that was normally 

no more than three months. The invitation could also specify particular issues that the opinion 

should address.1089 Third, the institution’s opinion was transmitted to the complainant for 

further observations, to be submitted within one month.1090 Finally, having considered the 

written submissions, the Ombudsman could either decide to close the case with a reasoned 

decision or continue the inquiry. She could ask for further information and observations, 

especially if one of the parties made new allegations or raised new arguments.1091 In any case, 

the Ombudsman informed the complainant and the institution concerned on the next steps.1092 

In particular, at this point the complainant used to be asked informally whether she accepted 

the Ombudsman’s proposal of a friendly solution.1093 

O’Reilly saw this procedure as overly formalist and essentially ‘judicial’. In her view, 

it imposed too many procedural burdens which were ultimately slowing down the 

inquiries.1094 The new Implementing Provisions and practical arrangements are intended to 

give the case handlers and legal officers more discretion in deciding on whether a specific 

involvement of the complainant or the institution would be instrumental to reaching the goal 

of the inquiry. ‘The Ombudsman’s intention [is] to be able to choose flexibly in each inquiry 

the steps that appear best fit to achieve a concrete outcome.’1095 These changes are supposed to 

 
1086 Ibid., at 44-45. 
1087 HARDEN, supra n. 409 at 208. 
1088 Respondent EO6. 
1089 Article 4.3. of 2002 Implementing Provisions. 
1090 Article 4.4. of 2002 Implementing Provisions. 
1091 Ibid. 
1092 Article 4.5. of 2002 Implementing Provisions. 
1093 HARDEN, supra n. 409 at 218. 
1094 Respondents EO1 and EO5. 
1095 EO, ‘Your reply of 8 April 2016 to my note on the revision of the European Ombudsman’s implementing 

provisions’, letter from the Ombudsman’s Secretary General to the Secretary-General of the European Court of 

Auditors, received on 2.4.2019 (Ares(2019)1027373). 
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speed up proceedings and help the Ombudsman’s team concentrate on cases deemed most 

important.1096 

At present, ‘the primary focus is on ensuring that the inquiry measures used reflect the 

specific needs of each inquiry. Thus, the Ombudsman should obtain the views of an institution 

or a complainant where needed… There should be no automatism as regards obtaining such 

views…’. The inquiries are supposed to be ‘tailor-made rather than automatically passing 

through rigid procedural stages.’1097 The other side of this coin is, however, that the procedural 

rights of the complainants, as well as the issues she is dealing with become more dependent 

on the case handler’s appraisal. 

Nowadays, the complainants are perceived as ‘vehicles’ bringing information about 

possible instances of maladministration, whereas it is up to the Ombudsman to choose the 

cases on which she should concentrate her scarce resources.1098 This naturally implies a 

genuinely political choice between competing substantive values to be pursued. A legal basis 

for this practice has been introduced by the Ombudsman herself in Article 9.1. of the 2016 

Implementing Provisions, pursuant to which the Ombudsman may take steps to ensure that a 

complaint is dealt with as a matter of priority, considering her strategic objectives.1099 

The previously mandatory procedural steps have accordingly been made optional. 

Currently, the Ombudsman may ask the concerned institution to provide a reply in relation to 

the complaint, whereas the right of the complainant to make observations on the reply 

(previously: ‘opinion’) is no longer mentioned in the Implementing Provisions. The 

Ombudsman may arguably shorten the three-month period for the institution to provide a 

reply, if the urgency, complexity or public interest character of the inquiry so requires.1100  

The complainant is no longer automatically informed in the admissibility letter about 

the steps which are to be taken in her inquiry. The internal guidelines leave to the case handler 

a considerable discretion in this respect and instructs them not to tie their own hands.1101 

Similarly, the complainant’s view on the proposed solution is not normally sought before the 

proposal is made to the institution.1102 In brief, the complainant’s participation in the inquiry 

 
1096 The Ombudsman’s proceedings last an average of 8.5 months, but some proceedings may last more than 18 

months, ‘Annual Report 2018’ at 40.  
1097 EO, supra n. 1000. 
1098 Respondent EO1. 
1099 One of O’Reilly’s strategic objectives is transparency. Therefore, she set up a simplified procedure for cases 

regarding access to documents. EO, ‘Prioritisation of Access to Documents cases: Accelerating the processing of 

complaints relating to access to documents’, Ref. Ares(2017)4618822, 21.9.2017, a document received by email on 

16.1.2019 in response to a request for access to documents, on file with the author, at 1. 
1100 Article 4.4. of 2016 Implementing Provisions. 
1101 EO, supra n. 1000 at para. D.2., N.3. 
1102 Ibid., para E.1. 
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may be confined to lodging the complaint, which is subsequently dismissed following a desk 

inquiry. The Parliament has expressed doubts with regard to the compliance of the 2016 

Implementing Provisions and Ombudsman’s practice with the rights of complainants: 

 

‘Existing explicit provisions on informing the complainant at each stage of the procedure 

have been deliberately left out in the draft on the new Implementing Provisions… We 

understand that this choice was made in order to allow for more flexibility in the handling 

of complaints and for a better use of existing resources. However, it needs to be ensured 

that the appropriate provisions of the European Code of Good Administrative Behaviour 

regarding information of the complainant are observed…’1103 

 

Nor is the complainant automatically provided with the report of an inspection of case-

files in her case.1104 Such reports normally contain the list of documents inspected so the 

complainant is informed that the inspection has occurred. Likewise, it is up to the competent 

Head of Union to decide if it is necessary to request that the institution or the complainant 

provide a view on the separate inspection note or meeting note, which may set out conclusions 

from the inspection.1105 Internal guidelines instruct that a careful assessment be made in this 

respect and highlight that, if requested, the complainant’s observations must bring some 

instrumental value.1106 

 

6.3.4. The rights of institutions and Ombudsman’s impartiality 

The involvement of the institution may also be reduced. There may be cases in which, to save 

time, the institution’s opinion or reply is not sought before a preliminary finding or proposal 

is made, even one which implies maladministration.1107 This applies in particular in access to 

documents cases, where a solution can be proposed on the basis of an administrative 

confirmatory decision provided by the institution to the complainant, and the examination of 

the document sought.1108 In the ‘most exceptional circumstances’, the Ombudsman can also 

announce a finding of maladministration in a recommendation – normally published on the 

 
1103 PARLIAMENT, Comments to the draft 2016 Ombudsman Implementing Provisions, letter from the Secretary-

General of the Parliament to the Secretary General of the Ombudsman, received on 2.4.2019 in response to a request 

for public access to documents (Ares(2019)1027373), on file with the author.  
1104 That was the case under the previous practice, Respondent EO4. 
1105 EO, supra n. 1000, paras. D.6. and D.7. 
1106 The guidelines recall the aforementioned Staelen case and argue that had the case handlers dealing with that 

case sent the full inspection note to the complainant, her observations might have helped in avoiding the error in 

factual assessment for which the Ombudsman ultimately had to pay damages. Ibid., para D 6. 
1107 Ibid., paras. D.3., D.4. and D.5., E.2., EO, supra n. 1000 even recommended careful language. 
1108 Ibid., at 4. 
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Ombudsman’s website – before asking the institution for an opinion. Such exceptional 

circumstances occur if the same institution has provided an opinion on an identical issue in 

another very recent inquiry or if the institution already rejected a proposed solution in the case 

at hand.1109  

This practice has raised doubts inside the Office as regards the compliance with the 

Statute which guarantees the institution’s right to submit an opinion.1110 More importantly, it 

has also raised opposition of EU institutions and bodies that had been given an opportunity 

to comment on the Ombudsman’s 2016 Implementing Provisions. For instance, the Secretary-

General of the Commission expressed the following reservation: 

 

‘The fact that the Ombudsman could produce a non-binding preliminary assessment before 

the institution has been given the opportunity to make its views known on the complaint would 

imply that the only information at the disposal of the Ombudsman when producing such 

a preliminary assessment would be the account of the facts and the allegations made by 

the complainant. This could result in prejudging the Ombudsman’s position and could 

thus have a negative impact on the institution’s possibility to make its views known during 

the procedure… Both sides should be able to express their views before any analysis or 

conclusions, even preliminary, are drawn by the Ombudsman.’1111 

 

Likewise, the Director of the Agency for the Cooperation of Energy Regulators expressed the 

following reservation: 

 

‘I am surprised that the Ombudsman suggests a procedure in which a solution can be put 

forward without the Institution (the Agency, in our case) being given the opportunity to 

be heard. In this way, the Ombudsman will be able to rely solely on the input of the 

complainant. I trust that the Ombudsman would only avail themselves of this opportunity 

for very simple and seemingly straightforward cases, but this approach remains 

nonetheless somewhat at odds with the duty of the Ombudsman to act independently and 

neutrally, and with the Institution’s/Agency’s right to be heard.’1112 

 

 
1109 EO, supra n. 1000, para F.2. 
1110 Respondent EO4. 
1111 COMMISSION, ‘Revision of the Ombudsman’s Implementing Provisions’, letter from the Secretary-General of the 

Commission to the Secretary-General of the Ombudsman received on 2.4.2019 in response to a request for public 

access to documents (Ares(2019)1027373), on file with the author. 
1112 ACER, ‘Your letter of 21 March regarding the revision of European Ombudsman Implementing Provisions’, 

letter from the ACER Director to the Ombudsman’s Secretary General, received on 2.4.2019 in response to a request 

for public access to documents (Ares(2019)1027373), on file with the author. 
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In response, the Ombudsman reassured ACER that in case a proposal for a solution is made 

without first hearing the view of authority concerned, this proposal  

 

‘will be made without a finding of maladministration… it is only once the Ombudsman 

has obtained the reply of the institution, and thus safeguarded the institution’s right to be 

heard, that the Ombudsman will share a copy of the proposed solution and the institution’s 

reply with the complainant… The substance of the solution proposal will always be based 

on the Ombudsman’s own understanding of the issue at stake.’1113 

 

The same reservations were made by several other institutions and bodies.1114 In reaction to 

the above reply by the Ombudsman, one could however reiterate the doubts as to the right of 

complainants to comment on a solution proposal before it is made to the authority concerned. 

The vicious circle closes. 

 

6.3.5. Review in exchange for procedural rights? 

To make up for the lesser procedural guarantees, the complainants obtained a new right to 

demand review of the Ombudsman’s decision. The apparent reason for this was that the 

complainants often write to the Ombudsman following a decision on their complaint, and this 

correspondence usually contains comments and questions. The new review procedure implies 

a procedure for reconsideration of the decision.  

However, in her internal guidelines regarding the review procedure the Ombudsman 

explicitly underlined that this is ‘not the EO’s preferred way’ of addressing a complainant’s 

response to the Ombudsman’s decision.1115 The Ombudsman does not conceal that she has 

little faith in the added value of the new procedure, emphasising that it ‘involves a potentially 

 
1113 EO, ‘Your reply of 5 April 2016 to my note on the revision of the European Ombudsman’s implementing 

provisions’, letter from the Ombudsman’s Secretary General to the ACER Director, received on 2.4.2019 in response 

to a request for public access to documents (Ares(2019)1027373), on file with the author. 
1114 PARLIAMENT, ‘Comments to the draft 2016 Ombudsman Implementing Provisions’, letter from the Secretary-

General of the Parliament to the Secretary General of the Ombudsman, EUROPEAN EXTERNAL ACTION SERVICE 

(EEAS), ‘Revision of the European Ombudsman Implementing Provisions’, letter from the Secretary-General of the 

EEAS to the Secretary General of the Ombudsman, EUROPEAN ANTI-FRAUD OFFICE (OLAF), ‘Revision of the 

European Ombudsman Implementing Provisions’, letter from the Director-General of OLAF to the Secretary-

General of the Ombudsman, EU PUBLICATIONS OFFICE, ‘Draft Decision of the European Ombudsman adopting 

Implementing Provisions’, letter from the Director-General of the EU Publications Office to the Secretary-General 

of the Ombudsman, all the documents received on 2.4.2019 in response to a request for public access to documents 

(Ares(2019)1027373), on file with the author. 
1115 EO, ‘Internal procedures for handling requests for review and service complaints’, a document received by 

email on 16.1.2019 in response to a request for public access to documents (Ares(2019)3842629), at 1, on file with 

the author. 
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cumbersome process, simply repeating work already done’. For this reason, she has laid down 

admissibility requirements for requests for review which, not surprisingly, resemble the 

requirements for annulment actions. The requirements include a 2-month deadline and the 

obligation to set out detailed arguments as to why the decision is incorrect. Moreover, the 

complainant cannot adduce new evidence in the request for review.1116 

As a guarantee of an impartial re-examination, the case is assigned to a different head 

of unit than the one who coordinated the original case but not to a different case handler.1117 

The original case handler has the most extensive knowledge of the case. Assigning the case to 

a different case handler would waste too many resources.1118 The data disclosed by the 

Ombudsman suggest that the review procedure does not in principle lead to changes of the 

Ombudsman’s original decisions.1119 

 

6.4. Conclusion 

What kind of justice does the Ombudsman currently deliver? Can she offer a satisfactory legal 

avenue for parties traditionally barred from EU judicial review, such as business associations, 

trade unions or NGOs? Can she exert a meaningful impact on EU authorities so as to enhance 

the factual and legal correctness as well as deliberative quality of individual decision-making, 

generally applicable rule-making and even legislative law-making? 

The overall answer appears nuanced, just as in the case of ECHA BoA. Ombuds-review 

is definitely open to complaints about decision-making and even rule-making acts and 

processes. The Ombudsman received a number of complaints pertaining to individual 

decision-making acts and stages in decision-making processes. A significant number of such 

complaints are brought by NGOs. Complaints concern not only specific legal acts and 

processes but also recurrent decision and rule-making practices. The Ombudsman can thus 

take a broader view of the compliance of given administrative processes with the law than the 

EU Courts, which focus on a specific act or process. Although the Ombudsman has even 

inquired into preparatory work on legislative acts, she has not yet taken a clear stance on her 

capacity to review the substance of acts of general application, such as implementing 

 
1116 Ibid., para 5 at 2. 
1117 Ibid., para 9 at 2. 
1118 Respondent EO4 and EO6. 
1119 EO, Email of 27.8.2019, on file with the author. The Ombudsman refused to disclose data on the effectiveness of 

review procedure claiming that such data cannot be easily retrieved from the Ombudsman’s databases. However, 

the Ombudsman disclosed that, from June 2019, 17 requests for review of decisions closing inquiries were processed 

and none of the decisions were ultimately revised. 
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regulations. In one case, such a review has been carried out; in another, ruled out as probably 

not leading to any useful outcome. 

Moreover, the Ombudsman is capable of applying progressive process-oriented review 

techniques, by no means inferior to those elaborated by the EU Courts. She has also 

demonstrated such progressive review techniques with regard to complex technical or 

scientific appraisals, even though the burden of proof in such cases theoretically rests on the 

complainant. Needless to say, how far she can go when reviewing complex decision-making 

depends on available resources, and in particular, case handlers with relevant expertise.  

Be that as it may, she regularly reports a very high rate of compliance with, and 

constructive follow-up to her proposals, recommendations and suggestions. This rate 

corroborates the conclusion that the Ombudsman is capable of meaningfully influencing EU 

rule and decision-making. A word of caution is warranted, however. Available data on 

compliance and constructive follow-up are based on the Ombudsman’s own appraisals, which 

may occasionally be rather indulgent. After all, the Ombudsman has a vested interest in 

reporting a high compliance rate in order to avoid raising doubts as to the added value of her 

office. 

It remains to be seen whether changes in the strategy and procedural framework 

introduced by O’Reilly will, in the long run, have an impact on the rate of compliance. O’Reilly 

decided to concentrate her scarce resources, to a greater extent than before, on the own-

initiative inquiries and selected ‘star cases’ through which she could bring about systemic 

changes. Thus, a new procedural paradigm unfolds in which the Ombudsman, rather than 

settling individual disputes, chooses which values of the EU governance structure to reinforce. 

This new role may be perceived as more political.  

A new paradigm also implies fewer opportunities for active participation in the inquiry 

by the complainants, and consequently, fewer opportunities to enter into reasoned 

deliberation with the institution. The Ombudsman’s Statute and Implementing Provisions 

leave the Ombudsman a large leeway in shaping the procedural rights of the parties. 

According to new procedural guidelines, the involvement of the complainant in the inquiry 

process depends on the case handler’s appraisal. Any involvement must be instrumental to 

the goal of the inquiry and any ‘automatism’ should be avoided. Thus, O’Reilly has departed 

from the previous paradigm, considered overly rigid and ‘judicial’ in nature, which used to 

attach great importance to the equal chances of the complainant and the institution to 

comment on each other’s observations and pieces of evidence. It could be argued, however, 

that cases relating to decision or rule-making are likely to be considered sufficiently important 

to go through a full procedure. 
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Considering its impact, accessibility as well as procedural framework and practice 

enabling the complainant’s participation in selected cases, ombuds-review may instil in EU 

rule and decision-making the kind of justice that is most often associated with judicial review. 

The Ombudsman’s justice may be cheaper and faster, equally thorough and more accessible. 

That said, this justice may not always involve broad opportunities for deliberation with the 

authorities, but it may consist in a genuine reconsideration of the contested acts and processes. 

The ombuds-review may be particularly suitable for disputes concerning the substance 

of rule or decision making based on higher-order legal norms which do not clearly indicate 

the hierarchies between competing private or public interest objectives to be simultaneously 

pursued. The cases, analysed above, regarding the clashes between animal welfare and 

chemical safety in the ECHA decision making or between private interests of pesticide 

manufacturers and public health in the Commission decision making regarding pesticides 

illustrate this point. The lack of binding powers and the duty to make a binary judgment 

(either ‘lawful’ or ‘unlawful’) may be an advantage. The Ombudsman may try to progressively 

persuade the EU authorities to reconsider the way they balance between competing private 

and public interest objectives, while the EU Courts – faced with lack of clear legislative 

guidance – might be inclined to defer to the first-instance decision makers’ interpretation of 

applicable legislation or they would simply have to impose their subjective axiological 

preferences. Thus, the Ombudsman may instil the deliberative kind of relative justice in the 

EU rule or decision-making without causing the risk of review authority’s ‘overreach’, which 

is likely to occur in the event of broadly accessible and intense judicial review. 

Due to the absence of binding powers, the Ombudsman is, however, rarely ‘taken 

seriously’ by scholarship dealing with individual legal protection at the EU level. This 

scholarship is mostly interested in the EU Courts. For similar reason perhaps, the specific role 

and primary objectives of the Ombudsman have not been thoroughly discussed by the 

Parliament on the occasion of the recent debate about the new Statute. Each ombudsman 

enjoys a large leeway in defining not only the strategies and specific priorities, but also broader 

goals of the Ombudsman’s office as such. Should the Ombudsman settle individual cases or 

bring about systemic changes? Where should the balance be struck between the two extremes 

and how will the choice in this respect affect the perception of the Ombudsman’s impartiality 

by the EU authorities, and consequently, the Ombudsman’s actual impact? Should the 

Ombudsman’s role be more precisely defined by the Parliament? What further role could it 

play in the EU system of justice? These issues will be taken up in the concluding Chapter 7. 

 



 

 

 

7.  THE PROSPECTS OF NON-JUDICIAL REVIEW 

Non-judicial review mechanisms have become a firmly established element of the EU system 

of justice, which will probably further develop. The Commission and EU co-legislators support 

the setting up of new BoAs assumed to provide more efficient legal protection of private 

parties against technically or scientifically complex legal acts.1120 Moreover, the 2019 debate in 

the Parliament regarding the revision of the Ombudsman’s Statute revealed an opulent 

offering of ideas, some quite far-reaching,1121 regarding how the Ombudsman’s powers could 

be further expanded so as to fill gaps in the EU system of justice.1122 

 This thesis has sought to flesh out the capacity of EU non-judicial review to deliver 

justice, informing the debate about the institutional and procedural structure of the EU system 

of justice. It has specifically sought to unravel and compare the kind of justice, understood 

predominantly in a procedural way, relative to the concrete institutional and procedural 

features of the judicial, administrative and ombuds-review mechanisms. Its main contention 

is that – by dint of their independence, organisational resources, available expertise, review 

criteria and technique, accessibility to affected parties and participation-oriented procedural 

frameworks – BoAs and the Ombudsman may deliver the kind of justice which is comparable 

to that delivered by the EU Courts. Moreover, the kind of justice they deliver may actually be 

better adapted to the specificity of certain EU legal acts. 

 
1120 Most recently, the Commission envisaged setting up a new board of appeal in the Body for European Regulators 

of Electronic Communications. Ultimately, the Body did not receive the powers to issue decisions addressed to 

private parties and so the envisaged BoA became devoid of purpose. COUNCIL, ‘Proposal for a Regulation of the 

European Parliament and of the Council establishing the Body of European Regulators for Electronic 

Communications – Examination of the Presidency Text’, 2.10.2017, 12512/17 at 5. 
1121 The Petitions Committee explored, for instance, the possibility of granting the Ombudsman binding powers in 

the field of access to documents as well as the competence to intervene in judicial proceedings relating to 

fundamental rights issues. 
1122 Members of Parliament proposed, among other ideas, conferring upon the Ombudsman powers to issue binding 

decisions regarding public access to documents or to intervene, just like other EU institutions and bodies, in the 

proceedings before the Court. Ultimately, none of these radical proposals were accepted. Some were clearly going 

beyond the Ombudsman’s Treaty mandate. See, PARLIAMENT, ‘Opinion of the Committee on Petitions (27.11.2018) 

for the Committee of Constitutional Affairs on the proposal for amending Parliament’s Decision 94/262/ECSC, EC, 

Euratom of 9 March 1994 on the regulations and general conditions governing the performance of the 

Ombudsman’s duties (2018/2080(INL))’. 
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As regards legal acts underpinned by complex technical or scientific assessments, not 

only is the justice delivered by a BoA arguably cheaper and faster, but also it is likely to turn 

out more thorough. Specialised BoA members are, at the same time, more likely to discern 

cases involving a high level of scientific uncertainty in which they should defer to complex 

appraisals by first-instance decisions makers rather than impose their subjective axiological 

preferences behind the veil of process-oriented review. Thus, BoAs may instil the instrumental 

kind of relative justice in the EU decision-making processes involving technically or 

scientifically complex appraisals, while respecting the limits of the instrumental conception of 

justice (based on the idea of factual and legal ‘correctness’). In other words, the justice 

delivered by a BoA may help avoid the risk of review authority’s ‘overreach’ hidden behind 

the veil of objective and axiologically neutral process-oriented review. 

As regards disputes regarding choices between competing private or public interest 

objectives, the applicable EU legislation do not always provide for a clear hierarchy or way to 

balance such competing objectives. The ombuds-review – and, broader, deliberation and 

persuasion-oriented review mechanisms such as also the Parliament Petitions Committee – 

may be particularly suitable for such disputes. The lack of binding powers and the duty to 

make a binary judgment (either ‘lawful’ or ‘unlawful’) may be an advantage. The Ombudsman 

may try to progressively persuade the EU authorities to reconsider the way they balance 

between competing private and public interest objectives, while the EU Courts – faced with 

lack of clear legislative guidance – might be inclined to defer to the first-instance decision 

makers’ interpretation of applicable legislation or they would simply have to impose their 

subjective axiological preferences. Thus, the Ombudsman may instil the deliberative kind of 

relative justice in the EU rule or decision-making, also avoiding the risk of review authority’s 

‘overreach’, which is likely to occur in the event of broadly accessible and intense judicial 

review coupled with the lack of sufficiently precise substantive constitutional or legal 

frameworks. 

The thesis has also aimed to redirect the attention of the scholarship, practitioners and 

EU decision-makers – predominantly Court-centred – towards alternative non-judicial review 

mechanisms proliferating in the EU system of justice. Its concluding contention is that non-

judicial review mechanisms such as the role and structure of BoAs and the Ombudsman 

should be included in the debate regarding the EU system of justice, which should be 

conceived as reaching beyond the EU Courts only. Although the EU Courts must remain the 

core of the system, ensuring the unity and consistency in the interpretation and application of 

EU law, non-judicial review mechanisms could support the EU Courts in different ways, even 

taking over some of the functions normally assigned to the EU Courts. 
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This concluding Chapter discusses therefore the prospects of non-judicial review in the 

EU system of justice. It analyses the scope of the co-legislators’ discretion, left by the Treaty 

provisions, to expand the role of non-judicial review in the EU system of justice. It specifically 

inquires into the way and to what extent non-judicial review could support judicial review or 

even take over some of the latter’s functions. The Chapter does not purport to provide a 

detailed normative account of respective functions that non-judicial review should perform. It 

instead provides a predominantly analytical account of functions that non-judicial review 

could perform depending on the co-legislators’ appraisal and political choice. 

The Chapter is structured in the following way. Section 7.1. summarises potential 

benefits of dispersing the authority to review EU law, rule and decision-making acts among a 

greater variety of actors such as BoAs and the Ombudsman. It argues that a system of 

dispersed review is one of available options that may enhance the overall correctness and 

deliberative credentials of review decisions by dint of the inter-institutional dialogue it 

promotes. A system of dispersed review may also secure against overreach by an apex court. 

Section 7.2. highlights that the co-legislators have not yet formulated a coherent vision 

of the role of non-judicial review in the EU system of justice. It stresses that the under-

determinate institutional and procedural frameworks, which should steer the functioning non-

judicial review mechanisms, in practice make them vulnerable to sudden and profound 

changes. Such changes may jeopardise the review authorities’ efforts to build the litigants and 

EU authorities’ trust in the objectivity and quality of non-judicial review. 

Section 7.3. and 7.4. analyse in more detail the scope of discretion that the Commission 

and co-legislators enjoy while shaping the EU system of justice. Section 7.3. analyses the 

prospects of BoAs as specialised administrative tribunals whose composition and 

organisational structure could be flexibly adapted to the dynamic context of complex decision 

making in specific areas. It argues that the system of BoAs, which could function as first-

instance specialised tribunals parallel to the GC, constitute an alternative to generalist judicial 

review by the enlarged GC as well as to Article 257 TFEU specialised courts. 

Section 7.4. analyses the prospects offered by the Ombudsman as a private and public 

interest venue alternative to the judicial one. Individual cases reveal the Ombudsman’s 

capacity to induce a genuine reconsideration of discretionary choices between competing 

interests in cases where the applicable laws do not provide clear guidance. However, as of yet 

the number of such cases has been too limited to justify more far-reaching conclusions. Further 

studies of the relative justice delivered by the Ombudsman will depend on the complainants’ 

willingness to take the Ombudsman seriously and bring cases. 

Section 7.5. provides a brief general conclusion of the thesis. 
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7.1. The dispersed allocation of review authority 

Concerned about the inevitable transmutation of judicial review into positive law, rule or 

decision making (judicial overreach), Zurn proposed dispersing the authority of review 

among a greater number of actors. He proposed structuring extant and novel review 

mechanisms, and their interrelations, in such a way as to maximise the possibilities for 

dialogue between individual review actors and their input into the process of review. The basic 

intuition behind his proposal was that it could minimise the risk of judicial overreach, 

overload and error by multiplying the sites of review, specifically, to disperse the process of 

review, including across the various branches of the governance structure.  

Hence, he proposed to establish, among other bodies, legislative and executive review 

panels that could hear the majority of cases that normally immediately end up before the apex 

court. A dispersed system of review would prevent the apex court – the final arbiter of legality 

whose rulings cannot be easily reversed – from authoritatively settling the majority of legal 

disputes and withdrawing too many issues from the ordinary processes of law, rule or decision 

making with concomitant risk of judicial overreach, overload and error. Such a dispersed 

review structure could improve the overall process of review by opening it to the diversity of 

relevant information and reasons available throughout the polity.1123 

At the domestic level such dispersal, as well as ensuing dialogue and inputs from 

different review actors, are possible by dint of multi-level and parallel judicial and quasi-

judicial structures: administrative courts of different instances, the constitutional court, 

specialised tribunals and commissions and the like. Different review authorities may thus 

draw on each other’s inputs and also learn from and correct each other’s mistakes.  

However, the division of power inside the judicial branch is absent at the EU level 

where all judicial authority is concentrated in the EU Courts. Admittedly, the CJ may correct 

many mistakes of the GC, which deals in the first instance with private actions for judicial 

review and others. But the CJ is now actively trying to minimise the need to deal with appeals 

from GC rulings, in particular by introducing the filtering of appeals. It sees the appeals as 

carrying less importance than preliminary references from national courts. As a result, the 

power and responsibility for the review of EU legal acts – increasingly underpinned by 

advanced socio-economic, technical and scientific assessments – lies predominantly with the 

GC whose judges are recruited mainly from legal generalists and who are, moreover, 

vulnerable to mistaken arguments submitted by the parties due to the adversarial logic of 

 
1123 ZURN, Deliberative democracy… supra n. 156 at 264-265. 
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judicial proceedings. As has been revealed for instance by the Bilbaína case1124 and the 

controversies it has raised,1125 the risk of judicial error – and, ultimately, judicial arbitrariness 

– seems significant. The problem is further increased by the limited ‘steering capacity’1126 of 

EU constitutional and legislative norms which do not often offer clear guidance to the judges 

as to the hierarchy of competing private and public interests. In this context, the possibility of 

increasing the accessibility of EU judicial review to a wider range of private parties – including 

civil society members wishing to contest highly discretionary legislative and regulatory acts 

of general application – seems more unattainable than ever. 

Each legal order needs an ultimate arbiter of legality, but this ultimate arbiter does not 

need to settle every single dispute regarding the lawfulness of legislation, executive rules or 

administrative decisions – especially, if for the sake of maintaining the unity and consistency 

of case law, the ultimate arbiter is composed of non-specialised legal generalists who each 

must hear all kinds of cases from the public procurement of translation services to the risks 

and hazards of triclosan.  

The research undertaken in this thesis has revealed that the justice, conceived 

procedurally, delivered by the BoAs and the Ombudsman may be comparable to that 

delivered by the GC. The institutional and procedural features of the BoAs and Ombudsman 

– relating to the impact, accessibility and participation opportunities they offer – may function 

analogously to the corresponding features of the GC. Moreover, the added value of BoAs and 

the Ombudsman does not consist only in, respectively, limiting the number of complex cases 

reaching the EU Courts and providing a form of redress outside the judicial remit. The BoAs 

and the Ombudsman may turn out be better adapted to hear certain types of disputes and 

review certain types of legal acts. In other words, they may be found to foster the rule of law 

in a way which is more adequate to the specificity of certain fields of EU rule or decision-

making. These findings may lead to two proposals. 

The tasks of the GC could perhaps be rationalised by allowing it to defer to complex 

appraisals by BoA or, going even further, hear only selected actions against the rulings of 

BoAs. If the BoAs already satisfy the fundamental right to an effective remedy and a fair trial 

before an independent and impartial court previously established by law, there is no reason 

to insist on the absolute right to appeal (i.e. the right not subject to conditions) to the GC against 

any rulings of any BoAs. The EU Courts, when finally seized after some time with the right 

case to authoritatively settle a particularly salient legal controversy, could draw on 

 
1124 CJ, Case C-691/15 P, European Commission v Bilbaína 
1125 LEONELLI, supra n. 66. 
1126 NEHL, supra n. 61. 
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observations of the practical effects of BoA’s rulings, as well as Ombudsman’s 

recommendations and proposals. But in the normal course of business, the EU Courts could 

allow BoAs to settle most emerging issues without interference. They could intervene once the 

unity, consistency or development of EU law is at stake.  

Such a system, arguably conceivable under Article 263(5) TFEU,1127 could minimise the 

number of cases in which the GC – which, as should be emphasises again, is composed largely 

of legal generalists – has to struggle with factually or scientifically complex issues that do not 

raise transversal legal problems. Ordinary factually or scientifically complex cases would be 

handled by specialised bodies. In this scenario, a further development of specialised BoAs 

rather than the generalist GC1128 could help minimise judicial errors and concomitant risks to 

judicial authority. The GC, as a judicial instance enjoying higher authority, could always 

intervene and correct a mistake committed by a BoA without a legislative change. Arguably, 

such an intervention does not constitute as a great challenge to EU judicial authority as a 

reversal by the CJ of a well-established GC’s line of case law. As will be discussed further 

below, the GC could also be supported by bodies modelled on the ECB’s ABoR1129 set up, for 

instance, within the Commission. 

In the EU system of justice based on the idea of the dispersed allocation of review 

authority, a greater role would be played by the Ombudsman, Parliament Petitions Committee 

and other deliberation and persuasion-oriented mechanisms. Many EU legislative frameworks 

do not indicate the co-legislators’ unambiguous choices between competing private and public 

interest objectives to be pursued, as they are results of arduous negotiations, interinstitutional 

and intergovernmental compromises. In this context, the access to justice ambitions of NGOs, 

civil society members and other social actors – including with regard to challenges against the 

acts of general application – should perhaps be satisfied by the Ombudsman and similar 

mechanisms rather than the EU Courts. While the EU Courts operate within the binary logic 

of ‘lawful’ and ‘unlawful’, the Ombudsman and similar bodies could try to progressively 

persuade the EU law, rule or decision makers to reconsider their choices between competing 

interests, instilling the more deliberative kind of justice in EU law, rule and decision-making 

 
1127 ‘Acts setting up bodies, offices and agencies of the Union may lay down specific conditions and arrangements [my 

emphasis] concerning actions brought by natural or legal persons against acts of these bodies, offices or agencies 

intended to produce legal effects in relation to them’. Such a ‘condition and arrangement’ could be an obligation to 

prove that the action against a BoA ruling is important from the point of view of the unity and consistency of EU 

law. Thus, a filtering of actions against BoA rulings could be introduced at the GC. See further, Section 7.3. 
1128 In 2018, more than 36% of actions lodged at the GC constituted actions against rulings of BoAs, in particular the 

OHIM/EUIPO. See, CJ, ‘Annual Report 2018’ at 237. In lack of the absolute right to action for annulment of any BoA 

ruling, the enlarged GC composed of as much as 54 or 56 judges (without or with the UK) would probably be 

unnecessary. 
1129 Section 3.1.2. (in fine). 
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processes. Assuming that the Ombudsman or similar bodies could exert genuine impact on 

EU law, rule or decision-making, this scenario would, at the same time, help avoid the risk of 

judicial overreach. 

 

7.2. Who structures non-judicial review? 

As this Chapter argues, the system of dispersed review is one of the options available to the 

EU co-legislators. The findings of this research generally point to the benefits of including non-

judicial review mechanisms in the debate about the EU system of justice or even of entrusting 

to non-judicial review authorities certain functions that are normally assigned to judicial 

review. However, the precise design of the EU system of justice is a matter for the Commission 

and co-legislators to decide as it involves making choices in the context of partial uncertainty 

regarding the functioning of particular review authorities. However, as for now, the 

Commission and co-legislators have not yet elaborated a clear and coherent vision of the role 

of non-judicial review in the EU system of justice.  

In its 2001 White Paper on European Governance, the Commission heralded the BoAs 

as soon becoming the standard mechanisms of individual legal protection against agency acts. 

But the BoAs remain highly differentiated. The Commission and co-legislators do not always 

properly address the needs of the respective areas of agency decision making. Due to the 

absence of a clear and coherent vision on the part of the co-legislators, for instance, the ECHA 

BoA has been vested with an under-determinate legal framework. This framework has in 

practice generated significant doubts among litigants and the ECHA BoA members 

themselves as to the actual range of the ECHA BoA’s tasks, such as the thoroughness of review, 

initiative in raising relevant pleas in law and adducing pertinent evidence and so forth. In 

reality, the Commission and co-legislators have simply shifted the responsibility for creative 

concretisation of its own tasks on to the ECHA BoA and, to some extent, the ECHA 

Management Board.  

The solutions chosen by the ECHA BoA have just been scrutinised by the EU Courts. 

The GC judges were well aware that if they do not want to bring about ‘catastrophe’ 

concerning the agency, they have no choice but to endorse the ECHA BoA’s practice as 

developed over the last ten years of its operation. The lack of a clear and prior legislative 

specification of the tasks and competences of a BoA, may in the future hamper the building of 

prospective litigants’ trust in this form of justice, at least in the absence of a huge effort on the 

part of the BoA members and the agency management to somehow fill in the gaps left by the 

Commission and co-legislators. 
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 Likewise, the Ombudsman’s Statute as adopted by the Parliament leaves the bulk of 

important decisions regarding the primary objectives of the Ombudsman’s inquiries 

(individual redress or systemic improvement) to individual holders of the Ombudsman’s 

office. These individuals may freely modify the Statute’s Implementing Provisions and 

internal procedural guidelines, which are in practice the most important sources of the 

Ombudsman’s procedural law. 

 As evidenced by a procedural reform introduced by O’Reilly, behind the veil of 

changes in apparently purely internal procedural arrangements – usually regarded as a set of 

technicalities aimed at smooth proceedings – what may occur is a fundamental and political 

change in the Ombudsman’s self-assumed role in the EU governance structure. Apart from 

the merits of controversies regarding the lawfulness of O’Reilly’s reforms, tectonic shifts in the 

Ombudsman’s primary objectives introduced by individual holders of the office may harm 

the office’s authority and, ultimately, the rate of compliance with Ombudsman’s proposals 

and recommendations. In the absence of the Parliament more clearly specifying these 

objectives in the Ombudsman’s Statute, such tectonic shifts seem likely in the future. 

Considering the great variety of ombudsman models across the EU, each new Ombudsman 

may understand her mandate and the primary goals of her office in a different way. 

Regrettably, the new Ombudsman’s Statute proposed by the Parliament in 2019 largely 

replicates the substance of the previous one and does not add much clarity as to the primary 

goals of ombuds-review. 

 From the perspective of democratic legitimacy, it could be argued that the co-

legislators should show much more interest in the institutional and procedural design of non-

judicial mechanisms, rather than leaving the bulk of the mechanisms’ crucial features to be 

decided by the interested bodies themselves.1130 Moreover, the appeal proceedings before the 

BoAs are formally encompassed by the standards of the fundamental right to good 

administration, while complaint to the Ombudsman constitutes a distinct fundamental right 

recognised by Article 43 of the EU Charter and 228 TFEU. Under Article 51(1) of the EU 

Charter, any limitations to the fundamental rights – which sudden changes to the respective 

legal frameworks of the ECHA BoA and the Ombudsman may imply – should be provided 

for ‘by law’. This part of Article 51(1) of the Charter expresses a normative demand for stability 

as regards the way in which private parties exercise their rights, including the rights to judicial, 

administrative or ombuds-review. Such stability should in principle be guaranteed by 

legislation. This provides an argument for a greater involvement of co-legislators in the 

 
1130 This approach may be inspired by the problematic solution adopted by the Treaties according to which the EU 

Courts adopted by themselves their own rules of procedure. See, Section 4.3.1. 
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specification of the institutional and procedural frameworks of the BoAs and the Ombudsman, 

as well as other review mechanisms. 

 Furthermore, greater involvement of the co-legislators should make them sensitive to 

the issue of resources. The three review authorities explored in this thesis struggle with limited 

resources and are put under pressure by different stakeholders to demonstrate efficiency. In 

the face of the increasingly complex nature of EU legal acts, the delivering of justice which 

could support the authority of the EU governance structure is becoming more costly. Balanced 

and efficient allocation of resources requires a more clear and coherent vision of the EU system 

of justice be elaborated by the co-legislators. 

 

7.3. Flexible specialised tribunals 

The recognition of essentially judicial nature of BoAs – in a sense that they may deliver the 

kind of justice comparable to that expected of the GC – opens up new possibilities with regard 

to the functions that these bodies could perform in the EU system of justice. Craig has recently 

classified the BoAs as a type of EU court, next to the EU Courts in Luxembourg and domestic 

courts. Relying on the transversal study of the BoAs by Chirulli and De Lucia,1131 Craig sees 

no reason not to consider BoAs as a kind of EU courts, whether or not formally transformed 

into Article 257 TFEU specialised courts.1132 

And yet, the BoAs were completely absent from the debate carried out in 2010-2015 

between the EU Courts, the Commission, the Council and the Parliament about a major change 

in the EU judicial architecture – doubling the size of the GC to allow it to handle what at one 

point might have looked like an impossible and still increasing workload. Surprisingly, the 

issue of BoAs’s quasi-judicial nature popped up in 2018, when the CJ requested from the co-

legislators the right to hear only selected appeals from GC rulings in those cases in which the 

appeal was first lodged with a BoA. The CJ argued that BoAs are ‘independent review 

authorities’ so there is no need for it to adjudicate all the cases as what would be a third 

instance-level of review.1133 

 The usual assumption based on doctrinal and case-law concepts is that the BoAs, as 

essentially administrative bodies, cannot provide an effective remedy and a fair trial.1134 This 

research has proven this assumption wrong with regard to the ECHA BoA. Were the 

 
1131 CHIRULLI and L. DE LUCIA, supra n. 12. 
1132 CRAIG, supra n. 15. 
1133 CJ, ‘Amendments to Protocol No 3 on the Statute of the Court of Justice of the European Union’, 26.3.2018, 

Council doc. 7586/18. 
1134 Most recently repeated by X based on the review of non-English EU law literature. See,  
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essentially judicial nature and comparative advantages1135 of all BoAs confirmed, they could 

be deemed able to satisfy the fundamental right to effective judicial protection (Article 47 of 

the EU Charter).  In that case, why not further limit the possibility to appeal against the rulings 

of these specialised adjudicators so as to allow the EU Courts to focus on selected cases raising 

transversal legal problems that should be settled in the public interest? 

 In the current system, all rulings of the BoAs can be appealed before the GC just like 

individual legal acts of institutions. Legal acts adopted by agencies that remain outside the 

BoAs’ remit but produce legal effects and are of direct and individual concern to private 

parties may be challenged by the latter directly before the EU Courts. 

Pursuant to Article 263(5) TFEU – added by the Lisbon Treaty – ‘acts setting up bodies, 

offices and agencies of the Union may lay down specific conditions and arrangements 

concerning the actions for annulment brought against acts of these bodies, offices or agencies’. 

At present, some specific conditions and arrangements are already established – the filing of 

an appeal with the competent BoA is in principle a prerequisite of lodging a subsequent action 

for annulment. The Commission and co-legislators could consider limiting the right of action 

against BoA decisions in a similar way that the right of appeal against certain GC rulings has 

already been limited. The GC could be vested with power to select only the actions which raise 

public interest issues or those relating to the ‘uniformity, consistency and development’ of EU 

law. Alternatively, the actions against the BoA decisions could be lodged directly with the CJ, 

as the EU apex court responsible for maintaining the unity and consistency of EU law. The 

BoAs could therefore, without being transformed into Article 257 TFEU specialised courts, 

function as specialised tribunals at the same first-instance level as the GC.1136 

 

 

 
1135 Which is faster and cheaper review proceedings, a greater chance to spot and properly qualify errors in the first-

instance decision making. 
1136 The appeals to the GC or the CJ, although being subjected to a filtering, would not have to be limited to the 

points of law. The possibilities offered in this respect by Article 263(5) TFEU are quite broad. Importantly, a BoA 

cannot examine objections of illegality against basic regulations pursuant to Article 277 TFEU. Objections of 

illegality can only be raised in annulment actions. 

Conditional right to 

action for annulment 

Unconditional 

right to appeal 
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Why not simply transform the BoAs into Article 257 TFEU specialised courts so as to 

formally recognise their essentially judicial nature? An advantage of such a move could be a 

further strengthening of their independence. As has been argued above however, the current 

legal regime already secures the independence of BoAs members,1137 whereas transformation 

into Article 257 TFEU specialised courts could lead to significant legal and political problems.  

From the legal point of view, BoAs as Article 257 TFEU specialised courts could no 

longer hear administrative appeals but only actions for annulment and other types of actions 

prescribed in the Treaties (for a failure to act,1138 for damages) for the EU Courts. The EU co-

legislators cannot shape the subject-matter and remedies within the action for 

annulment/failure to act/damages in the same way they can shape the subject-matter and 

remedies within the administrative appeal. In principle, the Article 257 TFEU specialised 

courts cannot have power to modify the challenged acts – outside the fields of intellectual 

property1139 and sanctions1140 (there are special Treaty provisions for these fields) – because such 

a competence cannot be vested in the EU Courts by the co-legislators. In other words, the 

transformation of the ECHA, EASA or ACER BoAs into Article 257 TFEU specialised courts 

would have to mean taking away their competence to modify the contested acts and leaving 

them only the power to annul them and remit the cases for reconsideration by the agencies. It 

could be counterargued that this price could easily be paid as the said BoAs do not in practice 

exercise their competence to modify the contested acts.1141 

From the political point of view, the transformation of BoAs into Article 257 TFEU 

specialised courts could mean, once again, serious political struggles among the Member 

States over judicial appointments. The members of Article 257 TFEU specialised courts must 

be appointed by the Council acting unanimously.1142 Suffice it is to say that the work of the 

recently dissolved seven-member Civil Service Tribunal was often impeded by disagreements 

among the Member States over the nationality of candidates for vacant judicial offices.1143 It is 

 
1137 A strengthening of independence of those BoAs which enjoy weaker guarantees, such as the BoA of EASA and 

ACER, does not require their transformation into specialised courts but an appropriate legislative amendment. 
1138 The ERA BoA can hear Appeals regarding failures to act. See, Article 59(2) Regulation 2016/796. 
1139 Article 262 TFEU. 
1140 Article 261 TFEU. 
1141 Moreover, the Article 257 TFEU specialised courts must function within the problematic regime of Article 256(2), 

second sentence, TFEU, according to which the rulings of specialised courts can be challenged by the affected 

parties before the GC; however, the resulting rulings of the GC may only ‘exceptionally’ be subject to review by the 

CJ. The latter procedure of ‘exceptional review’ may currently be triggered, under Article 62 of the Statute, by the 

first Advocate General but not by the affected parties. This procedure was criticised, but a revision of Article 62 of 

the Statute was never suggested to the co-legislators by the CJ, which has a right to initiate amendment of its Statute.  
1142 Article 257(4) TFEU. 
1143 The Council was trying to ensure that the appointments to the CST would be depoliticised, H. KRAEMER, 'The 

European Union Civil Service Tribunal: A New Community Court Examined after Four Years of Operation', 2009 

Common Market Law Review 46(6). But the Council failed, BUTLER, supra n. 83 at 1884. 
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unlikely that any specialised court would need to count as many members as there are Member 

States so such disagreements would be likely to reappear in the future. The members of the 

BoAs, on the contrary, may be appointed by the Commission or the representatives of the 

Member States at an administrative rather than political level gathered in the agencies’ 

management boards. Purely political disagreements over the nationality of candidates to the 

BoAs thus seem less likely. 

For the same reason, the BoAs appear to be much more flexible bodies, the organisation 

of which may relatively easily be adjusted to the changing dynamic of a given kind of decision 

making amenable to administrative review.1144 The number of BoA members can arguably be 

increased or decreased – depending on the amount of litigation which, as the ECHA BoA’s 

case shows, may be very difficult to predict – by Commission acts while respecting the 

independence of BoA members during their terms of office1145. 

The discussion regarding the relationship of the BoAs and the EU Courts forms part of 

a broader debate about the relationship between specialised and generalist non-

judicial/judicial review.1146 On the one hand, specialised adjudicators may arguably provide 

more thorough review faster and at a lower cost. They need less time to acquaint themselves 

with contentious issues requiring specialist knowledge and they are more likely to spot and 

properly qualify mistakes in the reviewed acts. Thus, specialised adjudication may contribute 

to the correctness of decision-making and procedural economy. It may also enhance the 

deliberative character of review proceedings, facilitating the exchange of arguments between 

the parties and enhancing their confidence in the review proceedings. 

On top of that, specialised adjudication may, paradoxically, contribute to the 

legitimacy of decision making by properly applying deference. Deference to first-instance 

decision makers is not necessarily always a bad thing. Arguably, specialised adjudicators, such 

as the ECHA BoA members, are more likely to recognise specific issues that require 

deference1147 – due to the higher epistemic credentials and knowledge as well as higher (albeit 

indirect) democratic legitimacy of the first-instance decision makers – in order not to 

 
1144 It could be argued that, under Article 257(2) TFEU, the number of specialised judges must be determined by the 

founding legislative act. 
1145 No interruptions of ongoing terms of office of BoA members. 
1146 Sparked by the introduction by the Treaty of Nice of a possibility of setting up ‘judicial panels’ later renamed 

‘specialised courts’ attached to the GC. See, N. FORWOOD, 'The Evolving Role of the Court of First Instance of the 

European Communities—Some Comments on the Changes Agreed at Nice as They Affect the Judicial Architecture 

of the Community Court', 2000 Cambridge Yearbook of European Legal Studies 3, 139-149, A. ARNULL, 'Modernising the 

Community Courts', ibid. 37-63. See a recent analysis, U. ÖBERG, M. ALI, P. SABOURET, 'On specialisation of chambers 

at the General Court', in Derlén and Lindholm (eds.), The Court of Justice of the European Union: Multidisciplinary 

Perspectives (Hart Publishing, 2018). 
1147 That the ECHA BoA often calls ‘differences of scientific opinions’. 
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substitute, in an ultimately arbitrary way behind the veil of process-oriented review, the first-

instance scientific or technical appraisals with their own. 

On the other hand, highly specialised adjudicators may engender the emergence of 

narrow and closed interpretive communities. Focusing on discrete features of particular legal 

fields, specialised reviewers may over time lose sight of the overall unity and consistency of 

the legal order.1148 As noted by Mahoney, the first President of CST, ‘specialisation as regards 

[an] adjudicatory machinery could, if taken to excess, constitute a threat to the consistency and 

integrity of [the] wider whole’.1149 This consistency and integrity is particularly valued in the 

EU legal order as it is not embedded in an organic national community and resulting social 

consensus on basic value judgments which generally supports the unity and consistency of 

the legal order. 

This is the reason the GC maintains the generalist character of adjudication. Despite 

calls made by scholars and practitioners, especially those dealing with competition law, for 

the establishment of specialised courts or at least specialised chambers in the GC,1150 the 

leadership of the EU Courts has clearly opted for a system of generalised judicial review in 

which the judges hear all types of cases. The reason to double the number of GC judges rather 

than establish a specialised court was the need to preserve the unity and consistency of 

European Union law’, whereas the reason for not introducing specialised chambers in the GC 

was arguably that this solution would transfer the responsibility for maintaining the unity and 

consistency of specialised GC chambers on the CJ. At present, however, the CJ chooses to 

concentrate its scarce resources on preliminary references from national courts, leaving the 

responsibility for direct actions in the hands of GC judges.  

Whether the inclusion of BoAs – whose decisions would be subject to limited appeal to 

the GC or the CJ – could somehow help attain a balance between both the goals of 

thoroughness secured by specialisation and the unity/consistency in the EU system of justice, 

should be discussed by those making decisions about the EU judicial architecture: the CJ 

leadership, the Commission and co-legislators. 

 
1148 Commenting on the Civil Service Tribunal, Butler argues that ‘are usually relatively confined to issues that do 

not have broader constitutional significance, and so they were in a way the perfect starter for the Union’s 

experimentation with specialised courts’, BUTLER, supra n. 83 at 8. 
1149 P. MAHONEY, 'The Civil Service Tribunal: The Benefits and Drawbacks of a Specialised Judicial Body', 2011 

Human Rights Law Review 31(1), 11-15. 
1150 As already discussed, the most recent division of ten GC chambers into two groups – those dealing with civil 

service cases and those dealing with trademark cases – is not really what specialisation proponents have in mind. 

All GC chambers will still hear all kinds of cases based on complex socio-economic, technical and scientific 

assessments regarding competition law, the risk regulation of chemicals, the financial and monetary policy, CFSP 

restrictive measures and the like. 
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A further question is whether the idea of specialised BoAs or BoA-like bodies could be 

used to enhance the system of justice as regards unlawful acts by EU institutions, in particular 

the Commission. Article 257 TFEU does not authorise the co-legislators to introduce ‘special 

conditions and arrangements’ with regard to the actions against institutions. But the EU co-

legislators enjoy broad freedom in shaping EU administrative proceedings including by the 

creation of specialised adjudicatory units inside institutions. Benefiting from the positive 

experience of the ABoR at the ECB – an internal adjudicatory unit providing independent albeit 

non-binding opinions on the lawfulness of some of the ECB Governing Council draft decisions 

taken within the SSM framework – the co-legislators could consider setting up similar units in 

the Commission, for instance in the DG COMP.1151 As the ECB example has revealed, although 

they are non-binding such opinions at least facilitate the subsequent judicial review of ECB 

decisions by clarifying contentious factual and legal issues. Thus, they help combine the 

benefits of specialised adjudication and generalist judicial review. 

Further research is needed to verify the practical operation of the institutional and 

procedural features of other BoAs and the ABoR before one can draw more decisive 

conclusions as to their role in the EU system of justice. The above analysis rest on the 

assumption that such research would largely confirm the present findings regarding the kind 

of justice delivered by the ECHA BoA by dint of its independence, technique of review, 

accessibility and fair trial standards. The analytical framework of relative justice coupled with 

the legal, quantitative and qualitative methods and sources proposed in this thesis are suitable 

to explore and compare more review mechanisms whether of judicial, administrative or yet 

different nature. 

 

7.4. The ombuds-review of political discretion 

Mendes has observed that EU legal norms attribute and delimit the discretion of EU 

authorities at a high level of abstraction (e.g. protection of public health, financial stability etc.). 

As a result, EU authorities must by themselves balance specific competing private and public 

interests enshrined in their legal mandates. In some areas the steering capacity of law and 

judicial review is impaired either because ‘legality is thinner… either because of the 

indeterminacy and open-ended character of legal norms or because of decision-making that 

escapes formalised processes…’ or because ‘discretion is delimited by a series of legal 

conditions the verification of which requires technical expertise’. But even as far as scientific 

 
1151 A similar solution has already been proposed by NAZZINI, supra n. 181. 
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or technical appraisals are concerned, technical discretion (issue of cognition) is tightly 

intertwined with genuinely political discretion (issue of volition). In any case, ‘the exercise of 

discretion includes a reference to value judgments that legal norms incorporate or enable’,1152 

but applicable laws do not often prescribe a way in which such value judgments should be 

carried out. In such cases, the discretion is still ‘bounded’ by law, but judicial review – 

governed by the binary logic of lawful/unlawful – may not be the preferred review mechanism 

to limit arbitrariness and instil justice in EU law, rule or decision making.1153 

 Mendes suggests that the Ombudsman, as well as internal review, may be more 

suitable to ensuring the binding of discretionary authority by law by enforcing the general 

legal duties of care and reason-giving.1154 Rather than separating technical appraisals from 

political ones, in order to avoid overstepping the boundaries of the judicial remit, the 

Ombudsman may simply engage the EU authority whose complex legal acts has been 

challenged in deliberation regarding the re-prioritisation of certain legally protected private 

or public interests. Hence, the Ombudsman should be conceived as a part of the EU system of 

justice and more attention should be paid to her legal framework and practical functioning. 

 

 

 

As shown in this thesis by reference to specific cases, the Ombudsman is capable of 

inducing genuine reconsideration on the part of the EU authorities of their legal acts or 

recurrent decision-making practices, even though the overall rate of compliance cannot reveal 

the precise scope of Ombudsman’s impact. By dint of the very broad jurisdictional remit and 

 
1152 MENDES, supra n. 7 at 463. 
1153 Ibid. at 465-466. 
1154 Ibid. at 469. 
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accessibility to private parties and civil society as well as advanced techniques of review, the 

Ombudsman could – assuming good faith and open-mindedness on the side of affected EU 

authorities – instil in the EU governance structure the kind of justice comparable or even 

superior to the one expected of EU Courts. The Ombudsman’s contribution would be 

especially welcome in the areas of law, rule or decision-making in which applicable higher-

order laws do not clearly specify the hierarchy between competing public and private 

interests, and in which interested parties such as NGOs are barred from judicial review. 

 For now, however, this is still – to a considerable extent – wishful thinking. Clearly 

more data is necessary to ascertain the Ombudsman’s ability to exert genuine impact on EU 

rule and decision-making. This finding should mainly be addressed to prospective 

complainants as only they can generate the necessary data by bringing cases, challenging 

instances of EU rule or decision-making. Given that – in light of the statistical data – many 

NGOs already take the Ombudsman seriously, more data is likely to be generated in the future 

and the process and results of ombuds-review of EU rule and decision-making should be 

further monitored by scholars. It would be particularly interesting to further explore ombuds-

review of acts of general application, such as implementing regulations and the like, which 

embody a high level of discretionary choices and may not be easily brought under the ambit 

of judicial review by private parties.  

More qualitative research is urgently needed regarding not only the Ombudsman’s 

techniques of review but also her strategies of inducing a genuine reconsideration of legal acts 

by EU authorities. Such research could include in particular the study of individual case files, 

and especially reactions of EU authorities to Ombudsman’s proposals and recommendations, 

as well as on interviews with Ombudsman’s case handlers and affected EU authorities’ 

officials. Such research could provide a more detailed account of the Ombudsman’s impact 

than that stemming from the statistical analysis of compliance rate. 

 What may help build the trust of prospective complainants and the EU authorities in 

the Ombudsman is a clearer procedural framework specifying the procedural rights of the 

parties, especially, to participate in the inquiry process. The current legal framework leaves 

abundant discretion to the Ombudsman as to the choice of cases to be pursued and the course 

of individual proceedings. Major controversies stirred up by O’Reilly’s actions – seen by many 

as purely political and detrimental to the Office’s authority – may indicate the need for in-

depth democratic deliberation by the co-legislators, responsible for the Ombudsman’s Statute, 

concerning the primary goals and role of the Ombudsman. Only one article of the TFEU refers 

to the Ombudsman, which arguably leaves to the co-legislators large leeway in shaping the 
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identity of this institution. This point is well illustrated by major controversies surrounding 

O’Reilly’s re-election as well as the strategies and priorities she assumed.1155 

More scholarly attention should also be given to the Committee of Petitions as a body 

with clear potential to instil relative justice, in particular in the processes of EU law making 

that lie outside the Ombudsman’s mandate. In theory, such a committee could instil relative 

justice in law and rule making, especially provided that it could initiate the law-making 

process aimed at amending legislative provisions by itself in response to petitions by private 

parties, or repeal the delegated and implementing acts found to breach higher level norms 

such as fundamental rights. This is not currently the case as, unlike national parliaments, the 

European Parliament, its committees and members cannot propose new legislation and 

amendments. All such proposals must come from the Commission. Be that as it may, the 

analytical framework of relative justice proposed in this thesis is also suitable to research 

bodies such as the Petitions Committee. 

  

7.5. Moving beyond the judicial paradigm 

This thesis has sought to gauge the practical opportunities offered by non-judicial review and 

justify the need to move beyond the traditional court-centred approach in the research on 

issues of justice, rule of law, effective judicial protection, accountability and the like at the EU 

level. A basic underlying intuition has been that the EU legal order and governance structure 

may offer more elaborate and refined solutions to the problems of increasingly complex and 

controversial legal acts than simply concentrating all review authority in the hands of 

democratically unaccountable generalist judges who may not be able to live up to growing 

expectations. 

 The research has undoubtedly been fuelled by my subjective interpretation of the 

constitutional backsliding in Poland that began in 2015. Contrary to popular narrative 

according to which the backsliding was initiated by right-wing populists, in my view, at its 

origin lies the Constitutional Tribunal’s inability to further sustain, among the country’s 

political elite, the myth of the Tribunal’s political neutrality, objectivity and the purely technical 

(as opposed to political) nature of constitutional review of legislation. As observed by Hirschl, 

we may currently be witnessing growing resistance to constitutionalism and the supranational 

rule of law not only in Europe. In the EU the problem is exacerbated. The lack of faith in the 

EU Courts equals the lack of faith in the EU as such. The way to protect judicial review and 

 
1155 STEIN, supra n. 403. 
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courts nowadays may be to explore the possibility of dispersing review authority, as 

postulated by Zurn, among a greater variety of actors and to rationalise scholarly expectations 

as to the kind of justice that courts are actually able to achieve.



 

 

 

Annex I. The Contents of the Databases 

 

This annex described the contents of the four databases used in this research to explore the 

accessibility of judicial and non-judicial review mechanisms: one relating to actions for 

annulment, one to validity references, one to appeals before the ECHA BoA, and the last one 

to complaints before the European Ombudsman. Essentially, the databases answer two 

questions: Who litigates before the respective authorities? What kind of legal acts are 

challenged before the respective authorities? 

 

The database of actions for annulment 

This database includes cases meeting the following criteria:  

• Article 263(4) TFEU annulment cases (possibly including Article 277 TFEU objections of 

illegality); 

• cases brought by private applicants (entities that do not have public authority), i.e. excluding 

actions brought by local governments, international authorities and third States that may also 

be granted standing under Article 263(4) TFEU); 

• time span: cases completed by the EU judicature with a final ruling (order or judgment) 

announced between 1.1.2014 and 31.12.2016 (three full years) – a ruling is final when no appeal 

lies against it, i.e. 

o as regards GC (first-instance) rulings: if the deadline for appeal has already elapsed and 

no appeal is pending; 

o as regards CJ (appellate) rulings: if the CJ closes the case on its own instead of remitting 

the case for reconsideration by the GC. 

 

Each case is identified by its number assigned by the EU judicature’s registries. The columns in the 

database refer to the following variables. For each variable, the possible (mostly nominal) values are 

indicated: 

• Admissibility criterion – numerical values: 1, 2, 3. There are three admissibility criteria 

(scenarios) provided for by Article 263(4) TFEU: (value=1) addressee, (value=2) direct and 

individual concern, (value=3) regulatory act of direct concern entailing no implementing 

measures. The case may be based on more than one admissibility criterion. The EU judicature 

is not always explicit regarding which admissibility criterion is applicable, but usually the issue 

of admissibility is discussed in the opening paragraphs of the ruling, before the case’s substance. 

• Admissibility – nominal values: admissible, inadmissible, not declared. The EU judicature 

declares the case either admissible or inadmissible (nominal values) but, under its rules of 

procedure, it may exceptionally examine the merits of the case without ruling on admissibility. 

In such a case, the admissibility of the case is not declared. The information on admissibility 

follows from the motives of the rulings and its operative part. 

o If the case is inadmissible, the specific reasons of inadmissibility are recorded (as 

nominal values): non-challengeable act, lack of direct concern (personal legal 

situation), lack of direct concern (need for implementing measures); lack of 
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individual concern. If the actions brought by the applicant on the basis of the third 

admissibility criterion turns out to be directed against an act which is not a ‘regulatory 

act’, then the EU judicature checks also the second admissibility criterion: the direct and 

individual concern. Ultimately, the reason of inadmissibility in such a case may be 

either the lack of direct concern or the lack of individual concern. 

• Outcome – nominal values: annulled, partly annulled, dismissed. If the case is admissible, the 

case may have the following outcomes: the contested act may be annulled, the contested act 

may be partly annulled, or the case may be dismissed. 

o If the case is inadmissible, the specific reasons of inadmissibility are recorded: non-

challengeable act, lack of direct concern (personal legal situation), lack of direct 

concern (need for implementing measures); lack of individual concern. If the actions 

brought by the applicant on the basis of the third admissibility criterion (admissibility 

criterion = 3) turns out to be directed against the act which is not a ‘regulatory act’, then 

the EU judicature checks also the second admissibility criterion: the direct and 

individual concern. Ultimately, the reason of inadmissibility in such a case may be 

either the lack of direct concern or the lack of individual concern. 

• Applicant type – nominal values: economic operator, business organisation, NGO, trade 

union, natural person. Each case is brought by at least one of the said types of applicants 

(actions may also be brought by several different types of applicants) which is selected from the 

list. The number of applicants of a given type is also recorded in the column Quantity (Qty). 

• Applicant addressee – nominal values: intended, unintended. The applicants may be the 

intended addressee of the challenged act (in such a case, the contested act is formally addressed 

and notified to the applicant or the applicant is, at least, clearly mentioned in the contested act) 

or may be unintended as such. This variable is usually linked to the variable admissibility 

criterion. In principle, if the applicant is intended as the addressee of the contested act, the action 

is based on Criterion 1 (admissibility criterion = 1) or 2 (admissibility criterion = 2). If the applicant 

is not intended as the addressee of the contested act, the action is in principle based on Criterion 

2 (admissibility criterion = 2) or 3 (admissibility criterion = 3). Whether the applicant is the intended 

addressee of the challenged act must be inferred from the description of the dispute and 

challenged act in the initial part of the ruling.1156 

• Intervener on the side of the applicant. The information on interveners is provided in the 

ruling’s heading, next to the information on the applicant and defendant. 

o Intervener type – nominal values: economic operator, business organisation, NGO, 

trade union, natural person, member state, Commission, Council, Parliament, an 

agency. The type of the intervener is recorded in the same way as the type of the 

applicant. 

o Intervener addressee – nominal values: intended, unintended. The intervener may be 

intended or unintended as the addressee of the challenged act in the same way as the 

applicant, which should follow from the description of the dispute and challenged act 

in the initial part of the ruling. 

 
1156 For instance, a competition law decision imposing fines for competition law infringements may be challenged 

by the economic operator to whom the decision has been addressed (the intended addressee). The decision may 

also be challenged by the former’s competitor (unintended addressee) or by an affected social actor such as a trade 

union (unintended addressee). The information on ‘intended/unintended addressee’ helps to determine to what 

extent EU judicial review is open (or not) to persons affected by the EU legal acts only ‘indirectly’. 
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o The number of interveners of a given type is also recorded in the column Quantity 

(Qty). 

• Intervener on the side of the defendant.  

o Intervener type. Vide supra. 

o Intervener addressee. Vide supra. 

o Qty. Vide supra. 

• Defendant type – nominal values: Parliament, Council, Commission, ECB, Agency. Each 

action is directed against an EU institution or body (or several) clearly identified in the ruling’s 

heading and its name given by the EU judicature’s registries. 

• Contested Act – nominal values: individual decision, decision to a Member State, 

implementing regulation, implementing directive, general implementing decision, 

delegated regulation, delegated directive, legislative regulation, legislative directive, other 

act, decision + regulation CFSP. Each action is directed against a specific EU legal act (or 

several, in particular if the action contains an Article 277 TFEU objection of illegality) clearly 

identified in the ruling’s heading. A name of the legal act is always provided in the heading but 

the information on its type is sometimes provided only in the opening paragraphs of the ruling 

where the background of the dispute is described. Acts which are adopted under a special CFSP 

legal basis (implementing anti-terrorist restrictive measures) are always challenged together 

(‘decision + regulation CFSP’). 

• Policy field – nominal values (for instance): access to documents, public procurement, 

competition, State aid, anti-dumping, REACH, public health. The curia.europea.eu search 

engine and the keywords on top of each ruling provide for the case’s policy field which is also 

called ‘subject-matter’. 

 

With regard to the appellate rulings and any follow-up rulings (if the case is remitted to the GC for 

reconsideration; if then a subsequent appeal is lodged etc.) only the following columns are filed: 

• Admissibility. The information recorded in this column refer to the admissibility of the appeal 

and not the whole case. 

• Applicant type and defendant type. Only two nominal values are possible: the applicant in the 

1st instance and the defendant in the 1st instance as in practice only one or the other challenges 

the unfavourable first-instance ruling, or act again as a party before the GC when the case is 

remitted for reconsideration. 

• Result. This is an additional column which indicates the final result of litigation, i.e. the last 

case (e.g. the CJ ruling which determines the merits of the case or the subsequent GC ruling if 

the case was remitted for reconsideration etc). The same nominal values as in the column 

Outcome are possible: annulled, partly annulled, dismissed. 

 

The data were derived from the search engine on the website of the Court of Justice of the European 

Union (http://curia.europa.eu/juris/recherche.jsf?language=en). 

 

 

 

 

http://curia.europa.eu/juris/recherche.jsf?language=en
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The database of validity references 

This database includes cases meeting the following criteria:  

• Article 267 TFEU validity references – whether the case is categorised by the EU judicature as a 

reference for validity and not for interpretation is derived from the key words in the rulings’ 

headings in the curia.europa.eu search engine (the keyword ‘validity’ is always added) and 

from the wording of the ruling’s operative part (where the specific declaration of validity is 

contained); 

• time span: cases completed by the Court of Justice with a judgment announced between 1.1.2014 

and 31.12.2016 (three complete years; there is no possibility to appeal so such rulings are always 

final). 

 

Each case is identified by its number assigned by the CJ Registry. The columns in the database refer to 

the following variables. For each variable, the possible (mostly nominal) values are indicated: 

• Plaintiff/applicant in the main proceedings – nominal values: economic operator, natural 

person, NGO, trade union, public authority. The description of the main dispute contained in 

the first paragraphs of the ruling indicates the type of the plaintiff/applicant. 

• Defendant in the main proceedings – nominal values: administration, top executive authority, 

local government, economic operator. The description of the main dispute contained in the 

first paragraphs of the ruling indicates the type of the defendant. 

• Type of main proceedings – nominal values: judicial review of administrative decision-

making, in concreto judicial review of executive rule-making, in abstracto judicial review of 

executive rule-making, in concreto constitutional review of legislation, in abstracto 

constitutional review of legislation, civil law dispute. The description of the type of the main 

dispute, including the type of the referring court, is contained in the first paragraphs of the 

ruling. 

• The author of contested act – nominal values: Council, Commission, Parliament & Council. 

The author of the legal act which the validity of which is challenged is always indicated in the 

judgment and is usually a party to validity proceedings indicated in the ruling’s heading. 

• Contested act – nominal values: legislative regulation, legislative directive, implementing 

regulation, general implementing decision, decision to a Member State, communication. The 

contested legal act is always indicated in the opening paragraph of the ruling. 

• Policy field – nominal values (for instance): access to documents, public procurement, 

competition, State aid, anti-dumping, REACH, public health. The curia.europea.eu search 

engine and the keywords on top of each ruling provide for the case’s policy field which is also 

called ‘subject-matter’. 

• Outcome – nominal values: invalid, partly invalid, valid. The operative part of the ruling 

indicates whether the contested legal act was declared valid or invalid. 

 

The information were derived from the search engine 

(http://curia.europa.eu/juris/recherche.jsf?language=en). 

 

 

 

http://curia.europa.eu/juris/recherche.jsf?language=en


The Contents of Databases 

255 

 

The database of appeals to Board of Appeal of the European Chemical Agency 

This database includes all appeal cases completed by the ECHA BoA with a decision announced 

between 1.1.2014 and 31.12.2016 (time span). 

 

Each case is identified by its number assigned by the ECHA BoA Registry. The columns in the database 

refer to the following variables. For each variable, the possible (mostly nominal) values are indicated: 

• Outcome – nominal values: annulled, partly annulled, dismissed, inadmissible. If the case is 

admissible, the case may have the following outcomes: the contested act may be annulled, the 

contested act may be partly annulled, or the appeal may be dismissed. The case may also be 

declared inadmissible. 

• Applicant type – nominal values: economic operator, business organisation, NGO, trade 

union, natural person. Each appeal is brought by at least one of the said types of appellants 

(appeals may also be brought by several different types of appellants). The number of 

appellants of a given type is also recorded in the column Quantity (Qty). 

• Applicant addressee – nominal values: intended, unintended. The appellant may be the 

intended addressee of the challenged act (in such a case, the contested act is formally addressed 

and notified to the appellants) or may be unintended as such (the appellant may be a competitor 

or business partner of the addressee). Whether the appellant is the intended addressee of the 

challenged act must be inferred from the description of the dispute and challenged act in the 

initial part of the decision. 

• Intervener on the side of the appellant. The information on the intervener is provided in the 

decision’s heading, right below the information on the appellant. 

o Intervener type – nominal values: economic operator, business organisation, NGO, 

trade union, natural person, member state. The type of the intervener is recorded in 

the same way as the type of the applicant. 

o Intervener addressee – nominal values: intended, unintended. The intervener may be 

intended or unintended as the addressee of the challenged act in the same way as the 

appellant, which should follow from the description of the dispute and challenged act 

in the initial part of the ruling. 

o The number of interveners of a given type is also recorded in the column Quantity 

(Qty). 

• Intervener on the side of the defendant.  

o Intervener type. Vide supra. 

o Intervener addressee. Vide supra. 

o Qty. Vide supra. 

• Contested decision: the nominal value is the legal basis of the decision (for instance, 41 

REACH, 95 BPR). The type of contested ECHA decision is always indicated in the opening 

paragraphs of the decision. 

 

The data were derived from the search engine on the website of the European Chemical Agency 

(https://echa.europa.eu/about-us/who-we-are/board-of-appeal/decisions). 

 

 

https://echa.europa.eu/about-us/who-we-are/board-of-appeal/decisions
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The database of complaints to the European Ombudsman 

This database includes cases before the Ombudsman meeting the following criteria: 

• complaint-based inquiries (excluding own-initiative inquiries); 

• inquiries regarding a rule or decision-making act or process – an act or process which produces 

legal effects vis-à-vid third parties, i.e. may bring about a distinct change in the legal situation 

of private parties in a similar way as the legal acts challengeable before the EU Courts; 

• time span: inquiries completed by the Ombudsman with a decision announced between 

1.1.2014 and 31.12.2016. 

 

Each case is identified by its number assigned by the Ombudsman’s Office. The columns in the database 

refer to the following variables. For each variable, the possible (mostly nominal) values are indicated: 

• Result – values: NM (no maladministration), M (maladministration); NGFI (no grounds for 

further inquiry/no grounds to open an inquiry), LP (inadmissibility due to ongoing legal 

proceedings), S (settled), AR (accepted recommendation), NJ (no jurisdiction), Inadm 

(inadmissible for other reasons). One decision may declare several results (separated with a 

semi-colon), e.g. one allegation may lead to a finding of maladministration and the other one to 

an accepted recommendation. The result is always declared in the operative part on the bottom 

of each decision (bolded text). 

• Follow up – values: Y (positive assessment of compliance), N (negative assessment of 

compliance), ND (not declared). The decisions which state an instance of maladministration 

lead to follow-up inquiries, the results of which are described in the annual ‘Putting it Right’ 

report. In the report, the Ombudsman usually provides a clearly positive or negative 

assessment of the institution’s attitude to the finding of maladministration. 

• Applicant type – nominal values: economic operator, business organisation, civil society, 

trade union, natural person, unknown. Each complaint is brought by one of the said types of 

complainants. The complainant is usually described in the opening paragraphs of the decision, 

but occasionally the identification of the complainant may not be possible (the Ombudsman 

may anonymise some decisions to protect the complainants). The number of complainants is 

also recorded in the column Quantity (Qty). 

• Applicant addressee – nominal values: intended, unintended. The complainant may be the 

intended addressee of the challenged act or the intended participant of the contested process 

(in such a case, the contested act is formally addressed and notified to the complainant or the 

complainant is formally involved in the contested process) or may be unintended as such (the 

complainant may even be an NGO, having no apparent personal interest in the case, lodging 

the complaint in the public interest). Whether the complainant is the intended addressee of the 

challenged act or the intended participant of the challenged process must be inferred from the 

description of the dispute contained in the opening paragraphs of the decision. 

• Contested act or process – nominal values: GM (general measure), IM (individual measure), 

AP (recurrent administrative practice). Each complaint is directed against a legal act which is 

of individual scope (e.g. an access to documents decision directed to an individual applicant) 

or of general scope (e.g. a rule-making implementing regulation) or against a particular stage 

in the process leading to the adoption of one of the said acts (e.g. public consultations). The 

complaint may also be directed not against a specific act or process but against a recurrent 
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administrative practice (i.e. a regular practice in a given type of decision-making process). The 

contested act or process is usually described in the opening paragraphs of the decision. 

• Policy fields – nominal values (for instance): access to documents, EU funds, pharmaceuticals, 

public procurement, competition. The decisions and the Ombudsman’s search engine do not 

indicate the policy field to which an inquiry relates. The policy field must therefore be inferred 

from the content of the decision. 

 

The data were derived from the search engine on the website of the European Ombudsman 

(https://www.ombudsman.europa.eu/pl/legal-document-search). 

https://www.ombudsman.europa.eu/pl/legal-document-search




 

 

 

Annex II. Internal Documents Disclosed by EU Authorities 

(This annex does not list documents which upon receipt and analysis  

turned out not to contain information useful to this research.) 

 

Documents disclosed by the Council 

• ‘Amendment of Protocol No 3 on the Statute of the Court of Justice of the European Union - 

Confirmation of the final compromise text with a view to agreement’ [2019] Council doc. 

5190/19, received on 1.4.2019. 

• Commission Opinion of 23.10.2018 on the draft amendments to Protocol No 3 on the Statute of 

the Court of Justice of the European Union, presented by the Court of Justice on 26 March 2018 

and amended on 10.8.2018, 13587/18, received on 15.11.2018 (18/2086-mj/jg). 

• Commission Opinion on the draft amendments to Protocol No 3 on the Statute of the Court of 

Justice of the European Union, presented by the Court of Justice on 26 March 2018, 11076/18, 

received on 15.11.2018 (18/2086-mj/jg). 

• ‘Draft Amendments to Protocol No 3 on the Statute of the Court of Justice of the European 

Union - Letter of the President of the Court of Justice’, 11180/18, received on 15.11.2018 (18/2086-

mj/jg). 

•  ‘Opinion of the Legal Service: European Ombudsman´s Own Initiative Inquiry OI/8/2015/FOR 

against the Council concerning transparency of trilogues - Scope of the Ombudsman´s 

mandate’, 11440/15, received on 11.1.2019 (Ref. 18/2308-mj/jg). 

 

Documents disclosed by the Commission 

• Preparatory works on the Commission implementing regulation laying down the rules of 

organisation and procedure of the Board of Appeal of the ECHA, received on 14.3.2019 (request 

GestDem 2018/6961), including: 

o Draft Commission Regulation [RPBoA] with comments by the Commission services 

and the ECHA. 

o Email from the Commission to the ECHA of 28.12.2007 (comments to draft Article 21). 

o ‘Hungarian Comments to the Commission regulation laying down the rules of 

organisation and procedure of the Board of Appeal of the ECHA’, 4.4.2008, received on 

14.3.2019 (request GestDem 2018/6961). 

o Lithuania’s comments of 4.4.2008. 

o ‘Opinion of the German Federal Government on the Commission Regulation laying 

down the rules of organisation and procedure of the Board of Appeal of the European 

Chemical Agency’, Bonn, 1.4.2008. 
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Documents disclosed by the EU Courts 

• [CJ] Décision de la Cour de Justice du 12 novembre 2018 portant adoption de règles de bonne 

conduite des référendaires, received on 22.7.2019 (request 0008/2019D). 

• [CJ PRESIDENT] Guide Pratique relative au traitement des affaires portées devant la Cour de Justice: 

Document interne de la Cour – Applicable à compter du 01/03/16 [Practical guidelines relating to the 

processing of cases brought to the Court of Justice: The Court’s internal document – Applicable from 1 

March 2016], received on 29 and 30.11.2017 (0021/2017D). 

• [GC] Manuel des procédures internes, extracts, received in response to a request 0007/2018D on 

16.4.2018. 

• Proposition législative & Proposition législative révisée du ‘RÈGLEMENT (UE, Euratom) 

2018/… du PARLEMENT EUROPÉEN ET DU CONSEIL du … modifiant le protocole n° 3 sur 

le statut de la Cour de justice de l’Union européenne’, received on 5.12.2018 (0021/2018D). 

• ‘Statistiques judiciaires’, 31.12.2014, 31.12.2015, 31.12.2016, received on 15.2.2018 (0004/2018D). 

• Statistical data, Email of 28.7.2017. 

• Statistical data, Email of 21.2.2018. 

• Statistical data regarding written and oral procedure, Email of 8.8.2017. 

 

Documents disclosed by the ECHA 

• ‘Annual Report from the Working Group on the Board of Appeal 2015’ including Power Points 

slides, MB/25/2014, received on 10.4.2019 (ATD-25-2019). 

• ‘Annual Report from the Working Group on the Board of Appeal 2016’ including Power Points 

slides, MB/23/2015, received on 10.4.2019 (ATD-25-2019). 

• ‘Appeal proceedings before the Board of Appeal’, PRO-BOA-001.07, 22.6.2017, internal 

procedural guidelines received on 6.5.2019 (ATD/029/2019). 

• ‘ECHA Board of Appeal (Document submitted to the Management Board)’, MB/17/2017 final, 

received on 30.7.2019 (ATD-53-2019). 

• ‘European Chemicals Agency decision concerning the appraisal of the Executive Director and 

of the members of the Board of Appeal, implementing articles 34, 43, 44 and 46 of the Staff 

Regulations and Articles 14 and 15(2) of the CEOS’, MB/44/2009, received on 6.5.2019 (ATD-32-

2019). 

• ‘European Chemicals Agency decision concerning the probationary period appraisal, 

managerial trial appraisal and the annual performance appraisal of the Executive Director and 

the members of the Board of Appeal, implementing Articles 43 and 44 of the Staff Regulations 

and Articles 14 and 15(2) of the CEOS’, MB/36/2018, received on 6.5.2019 (ATD-32-2019). 

• ‘Structure and Composition of the Board of Appeal: Meeting of the Management Board 13-14 

December 2012’, MB/64/2012, 3.12.2012, received on 6.5.2019 (ATD/029/2019). 

• ‘Structure of the Board of Appeal and its Registry – considerations for improved independence’, 

6.6.2014, MB/26/2014, received on 10.4.2019 (request ATD-25-2019). 

• Three oral hearings in cases Cases A-018-2014, A-026-2015 and A-006-2017 received on 7.3.2019 

(ATD_017_2019) 
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Documents disclosed by the Ombudsman 

• ‘Handbook for Legal Officers: Provisional – Internal Use Only – January 2012’, received on 

16.1.2019 (Ares(2018)6490466). 

• ‘New Implementing Provisions – Questions and Answers’, Work-in-progress internal 

document received on 16.1.2019 (Ares(2018)6490466). 

• ‘Inspection Guidelines’, received on 16.1.2019 (Ares(2018)6490466). 

• ‘Instances in which testimonies were taken (September 1995-September 2016)’, an annex to 

‘Guidance for the Implementation of Article 3(2) of the Statute (testify powers)’, received on 

16.1.2019. 

• Preparatory works on the Ombudsman’s 2016 Implementing Provisions, received on 2.4.2019 

(Ares(2019)1027373), in particular: 

o ACER, ‘Your letter of 21 March regarding the revision of European Ombudsman Implementing 

Provisions’, letter from the ACER Director to the Ombudsman’s Secretary General. 

o ‘Draft Functional Specifications – New Approach to Complaint Handling 1 May 2016’, internal 

memorandum. 

o EU PUBLICATIONS OFFICE, ‘Draft Decision of the European Ombudsman adopting 

Implementing Provisions’, letter from the Director-General of the EU Publications 

Office to the Secretary-General of the Ombudsman. 

o EUROPEAN ANTI-FRAUD OFFICE (OLAF), ‘Revision of the European Ombudsman 

Implementing Provisions’, letter from the Director-General of OLAF to the Secretary-

General of the Ombudsman. 

o EUROPEAN EXTERNAL ACTION SERVICE (EEAS), ‘Revision of the European Ombudsman 

Implementing Provisions’, letter from the Secretary-General of the EEAS to the 

Secretary General of the Ombudsman. 

o PARLIAMENT, Comments to the draft 2016 Ombudsman Implementing Provisions, letter 

from the Secretary-General of the Parliament to the Secretary General of the 

Ombudsman. 

o ‘Your reply of 5 April 2016 to my note on the revision of the European Ombudsman’s 

implementing provisions’, letter from the Ombudsman’s Secretary General to the ACER Director. 

• Statistical data regarding measures of inquiry, received on 17.7.2018 (Ares(2018)3570554). 

• Statistical data regarding written and oral procedure and measures of inquiry, Email of 5.7.2018 

(Ares(2018)3570554). 

• The unpublished decisions from the period 2014-2016 received in several batches between July-

September 2018.  

• Written pleadings submitted in Staelen case (T-217/11, C-337/15 P, C-338/15 P), received on 

14.12.2018 (Ares(2018)6071292), in particular: 

o ‘Requête en pourvoi contre l’arrêt du Tribunal du 29 avril 2015 dans l’affaire T-217/11’, 

received on 14.12.2018 (Ares(2018)6444829, Ares(2018)6071292). 

 

 

 





 

 

 

Annex III. Respondents 

 

Resp. 

Code 
Occupation and Background 

Date 
(interviewed in 

person unless 

stated otherwise) 

EU COURTS (JUDGES AND RÉFÉRENDAIRES) 

C1 Référendaire, less than 5 years of experience at the CJ 15.5.2017 

C2 Référendaire, less than 5 years of experience at the CJ 15.5.2017 

C3 Judge, less than 5 years of experience at the GC 1.6.2017 

C4 Judge, 10-20 years of experience at the GC 2.6.2017 

C5 CJ Member, less than 5 years of experience at the CJ 6.6.2017 

C6 Référendaire, 5-10 years of experience at the GC 

7.6.2017 and 

19.2.2018 (the 

latter by phone) 

C7 Référendaire, 10-20 years of experience at the GC and the CJ 16.6.2017 

C8 Judge, 10-20 years of experience at the GC 21.6.2017 

C9 Judge, more than 20 years of experience at the GC 18.7.2017 

C10 Référendaire, 10-20 years of experience at the GC 18.7.2017 

C11 Judge, 10-20 years of experience at the GC and the CJ 25.7.2017 

C12 Référendaire, 10 years of experience at the CJ 26.7.2017 

EUROPEAN OMBUDSMAN (CASE HANDLERS, LEGAL OFFICERS, CABINET MEMBERS) 

EO1 Senior official, less than 5 years of experience at the EO’s Office 24.5.2018 

EO2 Junior case handler, less than 5 years of experience at the EO’s Office 5.6.2018 

EO3 Senior case handler, 5-10 years of experience at the EO’s Office 5.6.2018 

EO4 Senior legal officer, 10-20 years of experience at the EO’s Office 7.6.2018 

EO5 Senior legal officer, 10-20 years of experience at the EO’s Office 
17.7.2018  

(by phone) 

EO6 Junior case handler, less than 5 years of experience at the EO’s 

Office 
12.12.2018 

THE BOARD OF APPEAL OF THE EUROPEAN CHEMICAL AGENCY 

ECHA1 Senior official of the ECHA involved in the work of its BoA 4.2.2019 

ECHA2 Senior official of the ECHA involved in the work of its BoA 
4.8.2019  

(by phone) 





 

 

 

Annex IV. Questions to Respondents 

 

Questions posed to the members and staff of EU Courts 

1) Initial processing of actions and adversarial proceedings. According to the well-established 

case law, the EU Courts examine the actions for annulment within the boundaries of specific 

pleas in law raised by applicants. The EU Courts, in principle, do not raise new substantive 

pleas in law but, only exceptionally, pleas in law relating to competence to adopt an impugned 

act and essential procedural requirements. 

a) How often do the problems with the system of pleas occur? How often do the 

applicants’ lawyers commit mistakes? What kind of mistakes? 

b) How strict or flexible are the EU Courts in practice with enforcing the system of pleas? 

Is there a way to correct a mistake committed by the applicants’ lawyer? 

2) Simplified procedures. Pursuant to Article 126 RPGC and Article 181 RPCJ, if the action or 

appeal is ‘manifestly lacking any foundation in law’ (RPGC) / ‘manifestly unfounded’ (RPCJ), 

the EU Courts may at any time give a decision by reasoned order without taking any further 

steps in the proceedings. 

a) Under what circumstances do the EU Courts apply simplified procedure?  

b) Is there a need to apply this procedure often due to the workload? 

3) Written procedure – first, second and additional exchanges of written pleadings. 

a) The EU Courts have included in their recommendations to the litigants maximum 

lengths of written pleadings. They may also ask for regularisation of lengthy pleadings 

and impose the cost of translation of lengthy pleadings on the unsuccessful party. 

i) How often do the EU Courts ask for regularisation of lengthy pleadings? 

ii) Do the EU Courts reject pleadings that have not been regularised?  

iii) How often are the parties charged with the cost of translation of lengthy 

pleadings? 

b) Pursuant to Article 83 RPGC, the GC may decide that a second exchange of pleadings 

(reply and rejoinder) is unnecessary because the contents of the file in the case are 

‘sufficiently comprehensive’. The applicant may present a reasoned request to 

supplement the file. The chamber’s president may also specify the matters to which the 

reply or the rejoinder should relate. Within the appellate proceedings at the CJ, under 

Article 175 RPCJ, the second exchange of pleadings is admissible only if the chamber’s 

president considers it necessary on a duly reasoned application of the appellant. She 

may also limit the number of pages and the subject matter of the reply and rejoinder. 

i) What factors does the GC consider determining that the contents of the files are 

‘sufficiently comprehensive’? 
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ii) What factors does the CJ consider determining whether a second exchange of 

written pleadings is necessary? 

iii) By what kind of arguments can applicants convince the GC and the CJ to allow 

the second exchange of pleadings? 

c) The EU Courts may ask further questions to the parties by means of so-called ‘measures 

of organisation of procedure’. 

i) How often and in what circumstances are these procedural measures used? 

4) Oral hearings. Pursuant to Article 106 RPGC and Article 76 RPCJ, both the GC and CJ may 

decide to rule on the action without an oral part of the procedure. The party may submit a 

reasoned request to organise a hearing. The final decision with regard to whether to organise a 

hearing or not seem to rest with the judges. Moreover, pursuant to Article 89(4) RPGC, where 

a hearing is organised, the GC may ‘invite’ the parties to concentrate in their oral pleadings on 

one or more specified issues. The same is allowed to the CJ under the general provision of 

Article 78 RPCJ. 

a) What factors do the GC and the CJ consider when they decide whether or not to hold a 

hearing? 

b) By what kind of arguments can the applicants convince the GC and CJ to organise a 

hearing? 

c) In practice, do the parties confine themselves to discuss the matters prescribed by the 

GC and the CJ in the measures for organisation of the hearings? If they go beyond these 

matters, do the president of chambers allow them to speak freely? 

d) What is the general role of oral hearings in the procedure before the EU Courts? 

5) Measures of inquiry. The EU Courts may take multiple types of measures of inquiry and ask 

the parties to comment on them. 

a) How often and in what circumstances are these procedural measures used? 

 

 

Questions posed to the members of the Ombudsman’s Office 

1) Initial processing of complaints. According to Articles 3 and 4.1. of Ombudsman 

Implementing Provisions, the case handlers first examine whether complaints are admissible, 

whether there are grounds for inquiry and what are the allegations. 

a) How complete and comprehensive are complaints lodged with the Ombudsman? How 

often does the case handler need to request further information or document? 

b) How often are complaints rejected because of insufficient information? 

c) How is the concept of ‘grounds to open an inquiry’ interpreted in practice? Are there 

any other criteria? 

d) How clear are the allegations made by the complainants? Does the Ombudsman 

supplement the complainant’s allegations by her own, raised ‘on her own motion’? 
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Does the Ombudsman prioritise certain allegations and, if so, what are the applicable 

criteria? 

e) Do complainants use the assistance of lawyers? Is the Ombudsman more demanding 

towards complainants that use the assistance of a lawyer? 

f) Is there a need to moderate the workload and single out most important complaints, 

given the large number of complaints and Ombudsman’s limited resources? If so, what 

are the applicable criteria for selecting complaints? 

2) Simplified procedures. Are there – in practice – any simplified procedures by which the 

Ombudsman may reject certain complaints as ‘manifestly unfounded’? If so, how this 

procedure looks like? 

3) Written procedure – exchanges of written pleadings. According to Article 4.2. of the 

Ombudsman Implementing Provisions, the complaint is made available to the authority 

concerned that presents its observations and, subsequently, it seems that there may be 

subsequent exchanges of observations between the complainant and the concerned authority. 

a) How comprehensive and on time are written replies from the authority concerned? 

b) To what extent are complainants involved in the written exchange between the 

Ombudsman and the authority concerned? 

c) What is the purpose of written exchanges? 

d) Does the complainant have immediate access to written replies from the institution 

concerned? Is she asked to comment on the replies immediately? Can she address the 

institution via the Ombudsman during the written procedure? 

e) How many written exchanges occur during the written procedure (are there any 

statistical data)? 

4) Face to face meetings (‘oral procedure’). According to Article 4.5. and 4.10. of the Ombudsman 

Implementing Provisions, the Ombudsman may organise meetings with the complainant and 

the authority concerned. 

a) How often are such meetings held (are any statistical data available)?  

b) What is the subject matter of such meetings? 

c) Are meetings with both the complainant and representatives of the institution 

concerned (something similar to trial-type hearings) organised? 

5) Measures of inquiry. According to Article 4.6.-4.10. of the Ombudsman Implementing 

Provisions, the Ombudsman may take multiple types of measures of inquiry and ask the parties 

to comment on them. 

a) Can the complainant apply for measures of inquiry? How often are such applications 

followed? 

b) How often and in what circumstances does the Ombudsman use respective types of 

measures of inquiry (commissioning expert reports, hearing witnesses, onsite 

inspections, requesting information from third parties, files inspection, public 

consultation (are any statistical data available)? 
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6) Requests for review. According to Article 10 of the Ombudsman Implementing Provisions, 

unsuccessful complainants may request a review of the Ombudsman’s decision.  

a) Are there any internal rules for assigning cases to different case-handlers than those 

who have dealt with the case in the first place?  

b) What is the applicable procedure? Does the Ombudsman carry out additional fact-

finding? 

c) What is the rate of success (are any statistical data available)? 

 

 

Questions posed to the members and staff of the ECHA BoA 

1) Initial processing of appeals. Provisions of RPBoA, such as Articles 6(1)(e-f) and 12(1-2) 

RPBoA, suggest that the appellants are responsible for setting the pleas in law against 

impugned ECHA decisions and for adducing relevant evidence. Article 6 RPBoA enumerates 

the elements of the notice of appeal including the statement of the pleas in law. 

a. How often do the appellants before the Board fail to state correctly all relevant pleas in 

law and offer evidence? 

b. Does the BoA have means to rectify such procedural mistakes? 

c. Does the BoA raise new procedural or substantive pleas in law on its own motion? 

2) Written procedure. According to Article 12(3) RPBoA, following the first exchange of written 

pleadings, where appropriate, the Board of Appeal shall invite the parties to the proceedings to 

submit observations on notifications issued by the Board of Appeal or on communications from 

the other party or from the interveners. 

a) How often and in what circumstances does the BoA authorise the parties to make a 

second exchange of written pleadings (a reply and rejoinder)? 

b) How often and in what circumstances does it ask the parties to provide further written 

pleadings? 

c) Does the BoA specify a subject-matter of additional pleadings, or are the parties free to 

raise also issues of their own choosing? 

d) How often does the Board prescribe procedural measures (Article 15 RoP)? In what 

sense do such measures increase the efficiency of proceedings? 

3) Oral hearings. According to Article 13(1) RPBoA, The Board of Appeal shall hold a hearing if 

it considers this to be necessary or if a party so requests. The practice directions to the appellants 

recommend to state clearly the added value of the requested oral hearing. 

a. Is the BoA bound by a request of the party for an oral hearing, made pursuant to Article 

13(1) RoP? 

b. Are oral hearings always instrumentally useful to the BoA? What is their general role? 
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c. In practice, is the nature of the oral hearing adversarial or inquisitorial – i.e. how much 

time is usually devoted to questions asked by the members of the BoA, how much 

freedom is given to the parties? 

4) Measures of inquiry. According to Article 16 RPBoA, the BoA may take multiple types of 

measures of inquiry. 

a. What role does the taking of evidence play before the BoA? 

b. Does the Board apply a coherent standard of review? 

c. What is the difference between the standard of administrative review as applied by the 

ECHA Board of Appeal and the standard of judicial review as applied by the EU 

Courts? 

5) Amicable agreements. Are there any advantages of the procedure for a suspension of 

proceedings, rectification of the contested decision, and subsequent withdrawal of the appeal 

(Articles 1b and 25 RoP) – which seems to prevail in practice – over the procedure for the 

amicable settlement (Article 1a RoP)? 
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