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Copyright Protection for Magic Tricks: A
danger lurking in the shadows?

Abstract

The historical lack of interaction between IP regulation and the magic profession has entered a
new chapter following the ground-breaking judgment in the US case of Teller v Dogge. Whilst
there has been much commentary about the decision in the US, it has received little attention in
the UK. This article therefore explores UK copyright protection for magic tricks and investigates

the important question of how magic should be protected.

Introduction

In the enigmatic world of magicians and grand illusions, looting of secrets is — and has
historically been — rampant. During the “Golden Age” of magic,' the techniques adopted to
steal tricks were more brazen (and arguably, through a nostalgic gaze, rather more charming),
with magicians attending the performances of their rivals and sneaking backstage to discern the
secrets behind their most impressive tricks. Until recently, magicians and IP lawyers alike
considered that little could be done to prevent the pilfering of magic secrets. Well, little that
could be done through the machinery of the law certainly. Magicians, therefore, rarely turned to
IP law for protection and the profession has been said to operate in a so-called IP “negative

space”.’

The term “negative space” is used to describe industries, such as magic, high fashion and haute
cuisine, where the use of informal norms and sanctions is more prevalent, and usually more
effective, than legal IP protections. Internal regulation amongst magicians seeks to create
something of a “sharing economy”, where the degree of sharing of ideas is maximised within the
community and the risk of IP exposure to the outside world minimised.” Indeed, there are a
number of respected organisations in the profession — including Hollywood’s Magic Castle and
London’s Magic Circle — that impose strict penalties, including professional blacklisting, on any
performer deemed to have breached professional etiquette.* A tradition also exists where secrets
are shared amongst magicians, but credit must be given to the inventor, thus providing a strong

incentive for creativity as a means of building up a respected professional reputation.” Magic



norms are thus enforced largely through social pressure, and this has generally been effective at

deterring most magicians from nefarious activity.

This interaction, or lack thereof, between IP regulation and the magic profession has entered a
new chapter, however, following a ground-breaking judgment in March 2014.° The US District
Court” in Nevada ruled that the copyright in one of Tellet’s — identifiable to many as the
professionally mute half of American magic duo Penn & Teller — most famous and beloved
illusions, Shadows, had been breached by another magician.® In the trick, Teller snips the leaves
from the shadow of a rose projected onto a screen and the corresponding real petals from the
flower casting the shadow fall to the floor. The magician registered a copyright for Shadows in
the US in 1983 as a “dramatic pantomime” — representing something of a (deliberate?)
amalgamation of the copyrightable categories of “dramatic works” and “pantomimes” — advising
playfully that “this gothic pantomime has been performed by its creator over 1,100 times since
1976. It’s about time he registered a copyright, don’t you think?” Teller did not, therefore,
register Shadows as a magic trick — which, due to the idea-expression dichotomy and the lack of
protection available in the US for procedures and processes,” is generally considered to be non-

copyrightable in itself'” — but rather as a piece of performance art.

The magician later discovered that Dutch entertainer, Gerard Dogge,' had posted a copycat
illusion on YouTube entitled “The Rose and Her Shadow” and was offering to sell the secret of
the trick for $3050. The caption underneath his video acknowledged that he had “seen the great
Penn & Teller performing a similar trick, and now I’'m very happy to share my version in a
different and more impossible way for you”."* Teller issued a takedown notice for the video and
offered Dogge money to cease performing the trick and selling its secret. Negotiations broke
down, however, resulting in Teller filing a lawsuit for copyright infringement.”” He requested an

injunction to prohibit Dogge from performing and revealing the trick, and sought damages.

In a judgment that undoubtedly came as a surprise to both magicians and IP lawyers alike, US
District Judge James Mahan found in favour of Teller. What made the decision particularly
important and newsworthy was that successfully suing a magician for copying a magic trick was a
feat that had no existing precedent,' with magicians having tried, and failed, to argue IP
infringements in a handful of high-profile cases.” In Glazer v Hoffman,' for example, a magician
was able to copyright the opening monologue to his signature trick in order to prevent a rival

copying this aspect of his act, but the court considered the substance of the trick itself to be non-



copyrightable."” And in Rie v Fox Broadcasting,” the court upheld a number of defences put
forward by FOX network in support of its argument that its infamous series of TV specials" —
in which the secrets behind a number of famous illusions were exposed by a masked magician —

was not similar enough to the plaintiff’s preceding work to infringe copyright.

Much has been written by US commentators on the ground-breaking Teler v Dogge case,” yet it
has attracted relatively little attention on this side of the Atlantic. This article, therefore, explores
the potential implications of the case for UK copyright law. It analyses the basis on which the
US judgment was made, and considers whether it is likely that UK copyright law would be
similarly construed. As a number of the world’s most prominent magicians hail from UK
shores, this is a potentially significant issue. With this in mind, the next section explores the legal
basis upon which Teller v Dogge was decided. This is followed by analysis of relevant aspects of
UK copyright law, with consideration as to whether Teller’s case may have been similarly
decided by British courts. In light of this analysis, the final section proceeds to explore the
important question of how magic should be protected. In doing so, it considers the arguments
for and against stronger copyright protection in this enigmatic profession, and offers a warning
about the potentially detrimental and stifling effects that may result from the greater intrusion of

formal copyright laws into the IP negative space currently occupied by the magic profession.

US Copyright and the Teller v Dogge Decision

Arguably the most fundamental principle of copyright law, both in the US and UK, is that it

protects the expression of an idea and not the idea itself, and thus:

At some level of abstraction, works may be viewed as embodying only similar “ideas”.
Such a level of similarity would not be an infringement. Where to draw that line varies
from case to case and courts have not been able to articulate some fine line as to what

level of abstraction is permitted.”'

Importantly, under US copyright law, protection does not extend to procedures, processes,
systems, methods of operation, concepts, principles or discoveries,” and therefore in the realm

of magic, the general position is that “methods of achieving illusions” are not copyrightable.”



Copyrightable categories under the US Copyright Act of 1976 (1976 Act) that may be relevant to
the magic profession include dramatic works,” choreographic works,” and pantomimes,* with
only the presentation and stylistic elements of such works protectable. They thus attract

protection in the same way as other works in these categories that do not contain magic tricks:

[A] magic performance should be treated as any other type of performance work. If it
contains a plot...and at least one “character”, with or without dialogue, it could be a
“dramatic work”. If it has no plot or characters, but includes successions of rhythmic
bodily movements organized into a “coherent whole”, often accompanied by music, it
can qualify as a “choreographic work”. If it contains no such movement, but acts out
“situations, characters or some other events with gestures and body movements”, it

could be protectable as “pantomime”.”’

The “pantomime” category seems particularly relevant. The pantomimes involved in magic
tricks are copyrightable, despite the technical elements of illusions not attracting protection.
Though not defined in the 1976 Act, the Copyright Office describes pantomimes as “the art of
imitating or acting out situations, characters, or some other events with gestures or body

movement”*

and they must contain a “significant amount of copyrightable matter in the form
of specific gestures”.” Unlike the law prior to 1976, choreography and pantomimes do not
need to qualify as “dramatic works” in order to be copyrightable. In other words, they need not

“tell a story”.”!

To qualify for copyright protection, an original work must be “fixed” in a “tangible medium of
expression”,” through, for example, recording a performance or providing a written description
of how a magic trick is performed. Upon being so fixed, copyright law then protects that
particular presentation of the illusion. The result of this, however, is that live magic

performances do not attract copyright, unless they are simultaneously recorded.

Plaintiffs in US copyright infringement cases must show ownership of a valid copyright and that
the defendant has copied their protected original work.” To demonstrate the latter, they must
prove “that the works are substantially similar and that the defendant had access to...[the]
protected work™.* Defendants can, however, rely upon a number of recognised defences. They
can use the “merger doctrine” to argue that the supposedly infringing choreography was #he only

way of performing the trick: in other words, “if an idea is capable of being expressed in only one



way, the expression “merges” with the idea itself and is not subject to copyright protection”.”

Or they can rely upon the scénes d faire principle, which allows performers to use material that is

inherent to a particular genre, and therefore cannot attract protection.”

In the realm of magic,
Jenny Small uses the example of pulling a rabbit out of a hat.”” A magician’s stereotypical attire
of coattails and a cape, as well as the use of the classic white-tipped wand, would also fall into
this category.” In these cases, plantiffs are protected only against essentially identical copying.”
Finally, the defendant can draw upon the “independent creation” defence to argue that she
created the work without copying the plaintiff, or the “fair use” doctrine covering reasonable use
for inter alia criticism, comment and research.” Claiming for copyright infringement thus
“imposes a fairly high burden on the plaintiff who must demonstrate copying through
substantial similarity and access whilst also negating any defenses put forward by the

defendant”.*!

Because Teller’s copyright registration for Shadows covered only the “dramatic pantomime”
involved in its performance, the lawsuit was not formally concerned with revelations about the
trick’s inner workings. The word “formally” is key here, however, for Teller was arguably using
copyright protection in the performance of the illusion as a means of preventing its secret from
being exposed. Such use of copyright law for ostensibly protecting the “non-protectable” raises
important questions regarding how the law should operate in this area to balance the interests of

magicians and the public. This is a key issue that will be returned to later in the article.

The lawsuit therefore addressed only the question of whether Dogge had unjustifiably copied
Teller’s choreography. Teller has been hugely successful in enchanting audiences with his
showmanship, with his deliberate professional silence ensuring that they remain captivated by his
actions. Acknowledging that US copyright law protects pantomimes, Judge Mahan found in
Teller’s favour. Whilst Dogge sought to challenge the validity of the registration of Shadows as a

pantomime, the judge waived his objection, advising that:

While Dogge is correct that magic tricks are not copyrightable, this does not mean
that Shadows is not subject to copyright protection. Indeed, federal law directly holds
‘dramatic works’ as well as ‘pantomimes’ are subject to copyright protection...The mere
fact that a dramatic work or pantomime includes a magic trick, or even that a particular

illusion is its central feature does not render it devoid of copyright protection.*



In deciding the case, Judge Mahan appeared to treat Shadows more as a dramatic work than a
pantomime,” through “contrasting the elements typically used in cases involving literary works,
screenplays and plays in his ‘substantial similarity’ analysis”.** With the Ninth Circuit® holding
that “the court must first identify the similar elements in the works in question before the works
can be considered and compared as a whole”,* it will generally consider similarities in “the plot,
themes, dialogue, mood, setting, pace, characters and sequence of events”."” In recognition of
the distinction in copyright between ideas and expression, the “substantial similarity” test in the
Ninth Circuit involves an extrinsic and intrinsic element.* The former is “an objective analysis
of concrete expressive elements” of the works being compared, involving consideration of

9

whether the protectable elements are substantially similar.” The latter seeks to determine

whether an ordinary observer would deem the works to have a similar feel and concept.”

Judge Mahan considered the extrinsic test to be met through observing that “the events and

dramatic progression of these two works are nearly identical”.”’ And whilst Dogge sought to
argue that because his method of performing the trick differed from Teller’s, the intrinsic

element of the test ought to fail,”” Mahan disagreed, stating that:

By arguing that the secret to his illusion is different than Teller’s, Dogge implicitly argues
about aspects of the performance that are not perceivable by the audience. In discerning
substantial similarity, the court compares only the observable elements of the works in
question. Therefore, whether Dogge uses Teller’s method, a technique known only by
various holy men of the Himalayas, or even real magic is irrelevant, as the performances

appear identical to an ordinary observer.”

Following the judgment, Jared R. Sherlock observed that “Teller’s successful protection of his
performance’s copyright, while preserving the illusion’s secret, marks an important shift in
copyright’s ability to provide theft protection for magicians”.”* Owing to the particular facts of
the case,” Teller had successfully prevented another magician from revealing the procedure,
process or system behind his signature illusion by drawing upon a formal legal regime that
expressly excludes copyright protection for procedures, processes and systems.”® Some might
argue that this is a magical feat in itself. What seems undeniable, however, is that the decision
raises important questions for magicians and IP lawyers in the UK: would the case have been

decided differently by our courts, and if not, would this represent a positive or negative



development in the regulation of this idiosyncratic profession? Each of these questions will be

addressed in turn.

How Might Teller v Dogge Have Been Decided in the UK?

There has been much commentary in the US, both academic and populist, not only about Te/er v
Dagge, but about IP protection and the magic profession generally.” In the UK, however, few
are talking about this issue, yet our shores have been, and continue to be, home to some of the
most famous names in magic. P.T. Selbit (credited with being the first magician to saw a woman
in half), the famous Maskelyne family of magicians, Tommy Cooper and, more recently, Derren
Brown and Dynamo all have a place in the UK’s rich history of professional magic. It is
important to consider, therefore, how UK copyright law might respond to a case comparable to
Teller’s: how well protected are our professional magicians from illusion theft, and is the

protection they currently receive likely to be the most appropriate for their needs?

UK copyright law is affected to a great extent by the copyright and related rights conventions.™
As a signatory to the Berne Convention for the Protection of Literary and Artistic Works 1880,
for example, the UK had to implement its requirements into national law, and as a member of
the World Trade Organisation, it furthermore had to incorporate the basic copyright framework
under the TRIPS Agreement.” The UK Copyright, Designs and Patents Act 1988 (CDPA)
protects a number of categories of original works, including literary, dramatic, musical, and
artistic works,” with the law covering works that represent “the authot’s own expression of the
» 61

underlying idea”.” To attract copyright protection, authors must invest a minimum amount of

“skill, judgement and labour” in their creations to meet the “originality” criteria.®

Following the decision of the European Court of Justice in the Infopag case, however, the
standard for originality has ostensibly been harmonised with civilian EU jurisdictions and must
now meet the threshold of representing “the authot’s own intellectual creation”.” Whilst
commentators have questioned the extent to which this will impact upon UK case law® — and
this is particularly so given the UK’s decision to leave the EU — the subsequent Me/water
judgement followed Infopag,” indicating that the decision is cutrently exerting a degree of
influence over UK copyright law. In order to qualify for copyright protection in the UK,
therefore, works must now ostensibly meet the standard of representing “the author’s own

intellectual creation”, or, in other words, reflect authors’ “creative choices”.” In comparison



with the existing UK test requiring “a minimum amount of skill, judgement and labour”, this test
sets a higher creative threshold and is likely to exclude more functional works that currently

-

attract protection under UK law.® Works must additionally be recorded, in writing or

otherwise,” to attract protection.

In keeping with US copyright law, magic tricks are not expressly protected under the CDPA.
However, and again as per the American position, certain categories under the Act may cover
illusions, or at least specific aspects of magic performances, with the most relevant category
likely to be dramatic works. These are not defined in the CDPA, other than to clarify that they
include works “of dance or mime”,” but according to Pascal Kamina, the category denotes
works “created in order to be communicated in motion, that is, through a sequence of actions,

movements, itrespective of the technique by which this movement is retrieved or expressed”.”

Paul Torremans suggests that the obvious example of a dramatic work is a synopsis or script for
a play or film,”" and therefore a scripted presentation of a magic trick would attract protection
under this category. And Lionel Bently and Brad Sherman clarify that the script for a
choreographic work would also constitute a dramatic work. Teller’s written script for Shadows
would thus have attracted copyright protection in the UK. Torremans further highlights that

following the Court of Appeal’s classification of a dramatic work as “any work of action, with or

72
>

without words or music, that is capable of being performed before an audience
cinematographic or audio-visual works would also qualify. These dramatic works are distinct
from their underlying scripts, due to additional elements such as music and dance, and thus
become “more than a performance of the script”.” A recorded version of a magic performance

would thus attract copyright protection as a separate, detivative dramatic work.™

The CDPA does not expressly offer protection for pantomimes. Based on the US interpretation

of this term as “the art of imitating or acting out situations, characters, or some other events

with gestures or body movement”,” however, it seems likely that they would fall within the remit

of dramatic works in the UK. Whilst the absence of explicit reference to pantomimes could

imply that protection for such works may be weaker in the UK than the US, Bently and Sherman

acknowledge that “in most cases there have been few problems in matching a particular creative
2 76

act to one of the protected categories”.” Furthermore, the recent harmonising European case

law requiring protection for authors’ own “intellectual creations” is likely to ensure that



protection is available for all works that meet this criteria, irrespective of whether or not they fall

neatly within an existing CDPA category.”

It seems reasonable to suggest, therefore, that although magic tricks are not protected as a
separate CDPA category, in a case of infringement such as that of Te/ler v Dogge, it is unlikely that
the UK courts would reject the case on the basis of it failing to slot into an existing defined
category. As with the US position, however, UK copyright law would not protect the secrets
behind magic tricks, irrespective of the category into which they might be deemed to fall. Owing
to the idea-expression dichotomy, ™ the law would only formally protect the particular
presentation of the trick described in the script, recorded, or otherwise fixed. The word
“formally” is again used here to emphasise the official basis upon which a case would be brought
and decided. Whilst this is comparable to the legal position in the US, it was suggested above
and will be discussed in more detail below, that in some cases magicians may be able to utilise

these formal legal channels to prevent exposure of the secrets underlying their illusions.

In contrast to the US, copyright law in the UK recognises and protects the moral rights of
authors. According to Torremans, moral rights “give minimum long-lasting rights against
manifestly unfair use of the work to the author-creator, while allowing maximum flexibility for
the entrepreneur” who subsequently seeks to exploit the work.” Four moral rights are included
within the CPDA,* and in the context of copyright for magic tricks, the two most relevant of
these are rights: (i) to be identified as the author of a work (paternity right);*' and (ii) to object to
derogatory treatment of the work (integrity right).*” Paternity rights for dramatic works provide
authors with the right to be identified when the work is “published commercially, performed in
public, or broadcast”.*> This puts on a formal legal footing in the UK that which is governed

through gentleman’s agreement by the magic profession in the USs.#

Pursuing a copyright infringement claim in the UK requires a causal link between the original

and supposedly infringing works. There will be no infringement if the later work has been

created independently or if a common source has been relied upon in producing both. The

owner of the copyright in the original work must prove that any similarity between the works is
» 85

“explained by this causal connection”,” and the defendant must have copied either the whole

work or a substantial part of it.



This “substantiality” requires a qualitative rather than quantitative assessment, and is therefore
determined on a case-by-case basis.* Judges tend to interpret the term “substantial” broadly —
generally taking a de minimis approach® — and attach particular weight to copying of the most
important elements of the original work.*® In Newspaper Licensing Agency v Marks & Spencer,” Lord
Hoffman suggested that the quality one is looking for must be determined with reference to the
reason why the work was granted copyright protection in the first place.” As with the US law,
the defendant can rely upon a number of defences, including #nter alia: that copying is for
educational purposes or private use; or that copying for research, criticism, review and so on

constitutes fair dealing.”

What, then, would be the likely outcome of a UK case comparable to Teller v Dogger  Both
Teller’s script and his recorded presentations of Shadows would undoubtedly have attracted
copyright protection as dramatic works.” Thus, in copying and reproducing Teller’s illusion, and
performing or communicating this to the public,” it is probable that the courts would have
reached a similar conclusion to the US District Court and found Dogge guilty of copyright
infringement. This is particularly likely given that the UK test for infringement is that the
defendant copied the whole or a substantial part of the original work. As identified above, Judge
Mahan considered the events and dramatic progression of the works in Te/ler v Dogge to be neatly

identical,” thus Dogge had clearly copied a “substantial” patt of Shadows.

Furthermore, had the case been decided in the UK, it may have had an additional dimension
concerning Teller’s morals rights. It is debatable whether the UK courts would have considered
Dogge’s reference to Penn & Teller’s performance of the trick to be sufficient for crediting
Teller with creating Shadows, and thus he may have had a claim regarding his paternity right.”
And it seems reasonable to suggest that he may also have been able to object to Dogge’s video
on the basis of infringement of his integrity right. As a substantial part of Shadows had been
copied, Teller could feasibly have argued that Dogge had subjected the illusion to derogatory
treatment through the changes made to its performance.” Here, the element of Dogge’s video
in which he offered to sell the trick’s secret would be likely to support a finding of derogatory
treatment, for this exposure inherently devalues Shadows. Other elements of the video may also
have infringed Teller’s integrity right, however. Whilst Dogge’s version is no longer online,
Teller’s performance of the trick is a masterful and captivating piece of performance art and,
though Dogge had attempted to emulate the look and feel of the original performance,

components were altered that may have amounted to derogatory treatment.”

10



Whilst an exploration of the relevant law in the US and UK suggests that the case of Teller v
Dogge would likely be decided similarly in both countries, it is important to bear in mind the
aforementioned caveat: in neither jurisdiction would the case be decided based on the mechanics
behind an illusion such as Shadows. What both laws would formally protect is the presentation of
a magic trick as a piece of performance art, even if a consequence of this may be to protect its
secret.” Without explicit protection for the ideas underlying magic tricks, however, magicians
arguably remain vulnerable to theft of their secrets, with the law prohibiting their rivals only
from copying a substantial part of the specific recorded performance, or otherwise fixed
expression, of their most famous tricks. Questions remain, therefore, concerning how magic
should be protected, and what role copyright ought to play in order to best balance the interests

of magicians and the public on both sides of the Atlantic.

Concluding Remarks: how should magic tricks be protected?

Opinion is divided on whether IP law should play a greater role in regulating the magic
profession. In this concluding section, some arguments by those who believe that magicians
may benefit from stronger formal legal protection will be considered. This will be followed by
counter arguments suggesting that stronger protection may have a stifling effect on the

profession and its creative output.

Arguments for stronger copyright protection

Some of the general justifications in favour of strong copyright protection support the
proposition that IP law ought to play a greater role in the regulation of unique professions, such
as magic. The first of these justifications is based on the natural rights argument: namely, that “it
is right to recognize a property right in intellectual productions because such productions emanate
from the mind of an individual author”.” Unauthorised copying is therefore tantamount to
“theft” of the authot’s intellectual property. Similarly, justifications based on the concepts of (i)
reward: “for the effort expended in creating a work and giving it to the public”;'" and (i)
incentive: recognising that the production and dissemination of copyright works is of benefit to
the public and would not take place without IP protection, both favour extending copyright to

illusions that take time, expense and effort to develop, but that can be easily pilfered. Indeed,

these justifications provide support for a greater role for copyright in protecting those elements

11



of illusions that take the most time to develop — namely, their underlying mechanics — as

opposed to simply their performance.

However, it is not just these general justifications that support the case for stronger IP
protection for magicians. Janna Brancolini claims, for example, that regulation of the magic
profession through informal norms and sanctions fails to adequately protect magicians from one

' Tllusions are rather

another or from third parties intent on revealing the secrets of the trade."
different beasts to other works attracting copyright protection. Literary works, for example, are
non-rival resources, meaning that once published, they can be utilised without the value of the
original work being depleted. By contrast, magic secrets, once exposed, become far less valuable
to their creator. And, according to Sherlock, when exposers reveal a magic secret, “their
intentions of using the secret conflict with the intention of the original magician, and

subsequently strip the secret of its value”."”

Informal industry norms would therefore be ineffective against outsiders who are not part of the
“club”, with Sherlock providing the example of someone “that is not part of the fraternity of
magicians uploading a rip-off routine on the internet”.'” Such threats are particularly
problematic in the modern world, where readily accessible digital information remains a constant

threat to magicians’ secrets being exposed. In this environment, IP law perhaps needs to step up

to the plate, with Jenny Small arguing that:

Magicians can instantly lose control over not only the secrets behind their magic tricks,
but of their entire craft with just the click of an “upload” button. Consequently, in

addition to the traditional code of honor, stronger protection through copyright is

needed.'™

Brancolini does, however, identify a problem with copyrighting magic tricks, relating to the

fundamental principle that copyright should not provide monopolies on knowledge.'” Thus,

one of the key aims of magicians — to keep magic secrets hidden from the public — does not sit

easily with copyright’s underlying philosophy." According to the commentator, “copyright law

benefits the creator in the short-term with the end goal of benefitting the public; ultimately it
» 107

promotes the twin aims of innovation and distribution”,”" and therefore should not be utilised

to promote secrecy and censorship.'”

12



Nevertheless, Brancolini does see some benefit in copyright law for magicians. She highlights
that “the commercial value of secrecy seems to have been historically over-stated”,'” for the
“Golden Age” of magic witnessed some of the most brazen and prolific thefts and exposures of
magic secrets. This, she claims, drove innovation.""” In light of this, Brancolini concludes that
the true commercial value of the magic profession lies in performance rights,"" which can be
adequately protected by copyright. She concludes, that “it is performance theft — not disclosure

— that jeopardizes magicians’ financial wellbeing”.'"

As has been suggested throughout this article, whilst copyright laws in neither the US nor UK
appear particularly conducive to enabling magicians to protect the mechanics behind their tricks,
Sydney Beckman has recently argued that Teller’s lawsuit was in fact about protecting the secret
behind Shadows, even if the case was not framed in this way. According to Beckman, whilst
Teller’s lawsuit formally concerned the enforcement of his US copyright protection, in reality his

aim was to prevent disclosure of the secret behind his illusion.'”

Dogge’s YouTube videos had

been viewed infrequently — as little as 12 to 14 times according to the judgment''* — and

therefore posed little threat to Teller’s performance of the trick. Teller’s lawyer revealed,

however, that the magician was “deeply troubled that another magician intends to ruin the magic
» 115

of his illusion in order to make a few dollars”,”” thus implying that the copyright infringement

claim was simply the vehicle for protecting the undetlying secret of § hadows.”"

According to Beckman, the court intertwined the secret behind the illusion with its performance,
and thus “when a magic trick is the effect and the effect is the trick...then copyright...effectively
protects the underlying method”."” He concludes that “the method for the accomplishment of
an illusion can be protected by a copyright when the copyright reflects a performance that is
intertwined with the illusion”,'"® and that Teller thus “protected with copyright that which only a
patent can legally protect: A method for performing a trick”.""” Where a magician had expressed
an allegedly infringing trick in an entirely different way, however, this process would be
unsuccessful. If Dogge had, for example, performed the trick by cutting down clothes from a
washing line, Teller’s infringement claim would likely have been unsuccessful, even if Dogge
adopted the same method and offered to expose this to the public. What Teler v Dogge does
demonstrate, however, is that in particular circumstances, IP law can be used effectively by

magicians to prevent others from stealing and revealing their secrets, thereby providing

justification for the continued role of copyright in the protection of magic tricks.
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Arguments against stronger copyright protection

On the other side of the fence, however, are those who consider stronger copyright protection
for magic tricks to be potentially detrimental, and would therefore have viewed Teller v Dogge as a
step in the wrong direction. Many of these commentators deem the current system of informal
regulation and sanctions to represent the most appropriate and effective means of enabling
magicians to prevent theft within their ranks, and view stronger legal protection as a threat to the

trust and creativity inherent in the profession.

Jacob Loshin observes, for example, that were IP law to play a greater regulatory role, “such
efforts would have an unfortunate chilling effect on magic’s vibrant and free-flowing
marketplace of ideas”.'” And Sara Crasson similatly advises that “adding new IP protections
could...interfere disastrously with how magicians learn, work, and create new material”,"”'
further observing that far from stifling creativity, the current lack of protection “appears to be,
on the whole, good for the art form”.'"” Sherlock similarly observes that “while magicians have
very little ownership over their creations, the magic industry continues to flourish publicly”.'’
Crasson discusses the specific ways in which stronger copyright protection could negatively
impact upon the free-flow of ideas within the profession, particularly if it were to extend to, for

example, instructional magic texts, or to magicians taking elements of existing tricks to make

new ones:

Magic is a remix culture. Innovative performers make use of old ideas from different
places put together in new ways. Adding IP protections would partition off these ideas,

make them inaccessible, and cut magicians off from vital source materials.'**

Crasson further identifies that only the world’s highest paid magicians would have the resources
to pursue copyright infringement claims — and indeed Tellet’s lawsuit is arguably testament to
this — thus giving those at the pinnacle of the profession a considerable advantage over their less
high-profile peers. According to Crasson, therefore, the “addition of IP protections would likely
only advantage a few of the largest players in the field, and would give no added incentives or
benefits to new players to enter the field and create”.’” She further highlights that “without
additional legal protections, the community can still enforce its ethics and standards through
social pressures, which, while imperfect, can be very effective”.'™ This idea is further

emphasised by Sherlock, who considers good values, character and ethical behaviour to be more

effective in protecting the secrets of the magic community than legal regulation.”” In light of
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these arguments, therefore, Loshin suggests that “rather than investing in lawyers, magicians
might be better off investing in their own institutions — to strengthen enforcement of the unique

norms that otherwise serve them so well”.'*®

It should be noted, however, that some commentators do not take such a firm line in rejecting
formal legal protection altogether. They may, for example, refute the suggestion that IP law
ought to play no role in regulating magicians’ activities, but consider that it must be adaptable to
the peculiarities of the profession. Indeed, Loshin himself suggests that perhaps judges simply
“ought to be more willing to heed the role of norms and idiosyncrasies in the application of IP

law”,"* as opposed to “relying on an ill-fitting paradigm of intra-industry competition”."”

Alternatives to copyright have also been considered. For example, trade secret law is ostensibly
more appropriate for protecting magic secrets. Whilst the idea underlying copyright is
protection in exchange for dissemination — namely, putting the idea “out there” in some tangible
expressive form to be enjoyed by society — trade secrecy is concerned with the suppression of
information that the right-holder does not want in the public domain. This begs the question, is

trade secrecy a more appropriate medium for protecting magic secrets?

Most in the industry would answer in the negative. Trade secrecy is weaker than other forms of
IP protection, owing to the fact that an action for violation can only be taken if a person or
organisation acquired the secret through theft, or the inability to maintain secrecy.” It does not
“forbid the discovery of the trade secret by fair and honest means, e.g. independent creation or
reverse engineering”.'” Furthermore, the law as it currently stands is designed to protect
individuals and organisations — through granting them a competitive advantage over their
industry rivals — rather than industries. If a secret were shared within the magic community, it
would no longer legally be considered a trade secret, yet the real risk to magicians is exposure of
their tricks to the outside world, not to their peers.”” According to Sherlock, “the limits of trade
» 134

secret law do not align with the needs of magic practitioners”,” and thus it appears to be an ill-

fitting mechanism for the unique demands of protecting magic secrets.

Regardless as to whether judges begin to take the informal norms and sanctions regulating the
magic profession into account, it is clear that the interaction between IP law and magic has
entered a new chapter following Te/ler v Dogge. Opinion amongst commentators remains divided

as to whether the encroachment of law into this IP negative space is a positive development,
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however. This is particularly so given the observation that what Teller’s lawsuit actu#ally achieved
was protection for the secret behind Shadows, as opposed to simply for its presentation as a

dramatic work.

According to Crasson, whilst “the current, open, cooperative system does sometimes permit free
riders to benefit from the work of others, it makes innovation and collaboration easier and less
tisky for variety artists and does a better job of encouraging the creation of new works™."” It
remains to be seen, therefore, whether Teller v Dogge will have any stifling effect on the magic
profession, or indeed whether the judgment will provide a springboard for the greater
encroachment of copyright law into this negative space. A comparable case would, however, be
likely to have been similarly decided by a UK court, and for many, this would represent a step in
the wrong direction. The judgment may therefore yet exert a chilling effect on an industry that

relies so heavily on creativity, secrecy and, ultimately, honourable professional etiquette.
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