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UNRAVELING THE INTERNATIONAL LAW OF
COLONIALISM: LESSONS FROM AUSTRALIA AND THE
UNITED STATES

Robert J. Miller & Harry Hobbs™

ABSTRACT

In the 1823 decision of Johnson v. M’Intosh, Chief Justice John Marshall
formulated the international law of colonialism. Known as the Doctrine of Discovery,
Marshall’s opinion drew on the practices of European nations during the Age of
Exploration to legitimize European acquisition of territory owned and occupied by
Indigenous peoples. Two centuries later, Johnson—and the international law of
colonialism—remains good law throughout the world. In this Article we examine
how the Doctrine of Discovery was adapted and applied in Australia and the United
States. As Indigenous peoples continue to press for a re-examination of their
relationships with governments, we also consider whether and how the international
law of colonialism has been mitigated or unraveled in these two countries. While we
find that the Doctrine lingers, close examination provides several important lessons for
all Indigenous nations and governments burdened by colonization.
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I. INTRODUCTION

The international law of colonialism dates from at least the early
fifteenth century.'! Today, it is known as the Doctrine of Discovery
(“DoD” or “the Doctrine”) because of the very influential two-hundred-
year-old United States Supreme Court case, Johnson v. M’Intosh.> The
Doctrine is one of the earliest examples of international law; that is, the
rules that nations agree to abide by in their interactions with other nations.
As European powers began their voyages of “discovery” and established
colonies and empires, they saw the need to agree on rules of conduct that
would control their own competition. Initially developed by the Christian
Church, Spain, and Portugal, the DoD was identified as a mechanism to

1. ROBERT J. MILLER, NATIVE AMERICA, DISCOVERED AND CONQUERED: THOMAS
JEFFERSON, LEWIS & CLARK, AND MANIFEST DESTINY 9-33 (2006); ROBERT A. WILLIAMS,
JR., THE AMERICAN INDIAN IN WESTERN LEGAL THOUGHT: THE DISCOURSE OF
CONQUEST 14 (1990).

2. Johnson v. M’Intosh, 21 U.S. 543 (1823). For a brief description of the case, see
MILLER, supra note 1, at 50-56.
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minimize potential clashes between European states when colonizing the
non-European, non-Christian world.”

Johnson and the Doctrine are still good law in the United States and
have heavily influenced the development of the law and history of
colonization around the world.* Indigenous nations and peoples have long
agitated against and fought the pernicious physical, health, sovereign, and
territorial impacts of colonization and its legal effects and impacts. But these
efforts have produced minimal results to date. Of all the countries in the
world, the United States still appears to be the only one that has recognized
in the past, and still recognizes today, Indigenous sovereignty. The U.S.
Constitution from 1787 clearly recognizes Indian nations as governments
that interact with the United States through Congress and treatymaking
and explicitly recognizes Indian individuals as citizens of their own
governments who were not federal or state citizens.’

In recent decades Indigenous nations have used international bodies
such as the United Nations and the Organization of American States to
fight colonization and to establish their sovereign rights.® In addition, many
individuals have worked with numerous Christian churches to convince
these organizations to take official stands repudiating the DoD. This effort
is succeeding. In 2009, the Episcopal Church in the United States adopted
such a resolution and in 2010 the Anglican Church in Canada did the
same.” In 2012, the World Council of Churches executive committee,
which represents more than 352 churches, also repudiated the Doctrine.”
Complementing these approaches, individuals have lobbied the Vatican for
decades to withdraw the papal bulls from the fifteenth century that played
significant roles in the legal development of this international law.’

3. Johnson, 21 U.S. at 573.

4. E.g., City of Sherrill v. Oneida Indian Nation, 544 U.S. 197, 203 n.1 (2005); Robert
J. Miller & Olivia Stitz, The International Law of Colonialism in East Africa: Germany, England,
and the Doctrine of Discovery, 32 DUKE J. COMP. & INT’L L. 1 (2021); Robert J. Miller &
Micheline D’Angelis, Brazil, Indigenous Peoples, and the International Law of Discovery, 37
BROOK. J. INT'L L. 1 (2011); Robert J. Miller, Lisa Lesage & Sebastian Lopez Escarcena,
The International Law of Discovery, Indigenous Peoples, and Chile, 89 NEB. L. REV. 819 (2011);
ROBERT J. MILLER, JACINTA RURU, LARISSA BEHRENDT & TRACEY LINDBERG,
DISCOVERING INDIGENOUS LANDS: THE DOCTRINE OF DISCOVERY IN THE ENGLISH
COLONIES (2010).

5. U.S. CONST. art. I, §§ 2 & 8; U.S. CONST. amend. XIV, § 2. All American Indians
were made U.S. citizens in 1924. § U.S.C. § 1401(b).

6. See generally S. JAMES ANAYA, INTERNATIONAL HUMAN RIGHTS AND INDIGENOUS
PEOPLES (2009); U.N. Declaration on the Rights of Indigenous Peoples, G.A. Res. 61
/295, U.N. Doc. A/RES/47/1 (2007).

7. Infra notes 237 & 238 and accompanying text.

8. Infra note 239 and accompanying text.

9. Infra note 233 and accompanying text.
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In this Article, we compare, contrast, and critique official govern-
mental efforts in the United States and Australia that were and are ostensi-
bly directed at rolling back the Doctrine, both legislatively and judicially."
We analyze the effectiveness of these eftorts and assess whether either
country has provided a model that other countries around the world could
or should consider adopting to treat Indigenous peoples and nations with
the full respect and governmental and human dignities that they deserve.
Section 1II briefly sets forth the legal and historical origins of the Doctrine,
the ten elements or factors that comprise this legal principle, and a survey
of how England and other countries applied the DoD to colonize the non-
European world. Section III analyzes the attempts to overturn or mitigate
the Doctrine in the United States including the U.S. Indian Claims
Commission of 1946, other legislation, tribal litigations, and the revocation
of the papal bulls. In Section IV, we examine how Aboriginal and Torres
Strait Islander peoples began to chisel cracks into Australia’s unique
approach to colonization in the second half of the twentieth century. We
then dissect the crucial Australian High Court decision of Mabo v Queens-
land (No 2),'" which offered the first significant attempt to engage with the
country’s colonial past. Section V examines whether the Australian gov-
ernment has honored the promise of Mabo. It focuses on the 1993 Native
Title Act'® and more recent governmental efforts, including modern-day
treaty making with Aboriginal and Torres Strait Islander nations. We also
examine the 2017 Uluru Statement from the Heart, and its powerful call
for a First Nations Voice to be enshrined in Australia’s Constitution.
In our Conclusion, we argue that our own countries can still vastly
improve how they deal with Indigenous nations and peoples, but that other
countries should consider adapting and adopting some of the initial steps
the United States and Australia have taken to address the inhumane,
pernicious, and continuing impacts of colonization.

II. THE DOCTRINE OF DISCOVERY AND COLONIALISM

The Doctrine of Discovery is one of the earliest precepts of
international law. European countries developed the doctrine to control
and lessen competition and risk of war amongst themselves as they sought
to establish empires and colonies in the non-European, non-Christian

10. The United States and Australia are a natural comparison. Both were colonized by
the British, possess a common law legal system, and are federations. The Australian
Constitution was modelled in part on the U.S. Constitution. See Zelman Cowan, A
Comparison of the Constitutions of Australia and the United States, 4 BUFF L.REV. 155 (1955).

11. Mabo v Queensl. [No. 2] (1992) 175 CLR 1 (Austl.).

12. Native Title Act 1993 (Cth) (Austl.).
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world."” This international law of colonialism was ultimately adopted and
applied nearly uniformly by all Euro-American countries from the fifteenth
throughout the twentieth centuries. Distinct elements of this international
law continue to be applied in settler colonial societies. The devastating
results on Indigenous nations and peoples continue to this very day.

In this Section, we provide the background necessary to analyze the
attempts of the United States and Australia to deal with their colonial
histories and to address the serious ramifications, including ethnic-cleans-
ing and even genocide, imposed upon the Indigenous nations and peoples
located within those countries by the Doctrine. We trace the origins of the
Doctrine, outline its constitutive elements, and consider how it was
adapted and applied in the United States and Australia.

A. Origins

Scholars have traced the beginnings of the international law of
colonialism that regulated over six hundred years of European colonization
as far back as the Crusades to reclaim the Holy Lands in 1096-1271." The
Crusades were justified by the idea of a Christian mandate to remake the
world and to conquer, convert, and colonize it.”” But the Doctrine is
primarily viewed as having been developed in the fifteenth century by
Spain, Portugal, and the Catholic Church.' This legal principle began to
emerge in the 1430s due to Spain’s and Portugal’s conflicting claims to
colonize and exploit the Canary Islands and the Canary Island people."”
Spain and Portugal turned to the pope to mediate their differences. At first,
Pope Eugenius IV rejected Portugal’s request to colonize the Canary
Islanders because they were, after all, human beings with certain rights."
By 1436, however, Portugal convinced the Pope to issue a decree (called
a papal bull) granting Portugal exclusive control of the Islands so that it

13. Johnson v. M’Intosh, 21 U.S. 543, 573 (1823).

14. See, e.g., ANTHONY PAGDEN, LORDS OF ALL THE WORLD: IDEOLOGIES OF EMPIRE
IN SPAIN, BRITAIN AND FRANCE C.1500-1800 24 (1995); WILLIAMS, supra note 1, at 14; see
generally THE EXPANSION OF EUROPE: THE FIRST PHASE (James Muldoon ed., 1977) [here-
inafter THE EXPANSION OF EUROPE|; CARL ERDMANN, THE ORIGIN OF THE IDEA OF
CRUSADE (Marshall W. Baldwin & Walter Goffart trans., 1977; org. ed. 1935).

15. WILLIAMS, supra note 1, at 13 & n.4, 29-31, 66-67; JAMES MULDOON, POPES,
LAWYERS AND INFIDELS 109-19 (1979); ERDMANN, supra note 14, at 155-56; HENRY
WHEATON, ELEMENTS OF INTERNATIONAL LAW 225-26 (William B. Lawrence ed., 1936)
(1866).

16. MILLER, supra note 1, at 9-33.

17. Id. at 13-14.

18. MULDOON, supra note 15, at 119-21; THE EXPANSION OF EUROPE, supra note 14, at
48, 54-56.
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could civilize and convert the Islanders to the “one true religion” and “for
the salvation of the souls of the pagans of the islands.”"”

As Portugal expanded its explorations and claims along the west coast
of Africa, it again turned to the Church. In 1452 and 1453, Pope Nicholas
V issued bulls that allegedly extended Portugal’s jurisdiction and territorial
rights in Africa.® More specifically, on January 8, 1455, the pope granted
Portugal power over these newly discovered lands

to invade, search out, capture, vanquish, and subdue all Saracens
[Muslims] and pagans whatsoever, and other enemies of Christ
wheresoever placed, and the kingdoms, dukedoms, principali-
ties, dominions, possessions, and all movable and immovable
goods whatsoever held and possessed by them and to reduce
their persons to perpetual slavery, and to apply and appropriate
to himself and his successors the kingdoms, dukedoms, coun-
ties, principalities, dominions, possessions, and goods, and to
convert them to his . . . use and profit . . . [and to] possess, these
islands, lands, harbors, and seas, and they do of right belong and
pertain to the said King Alfonso and his successors . . . .*!

These bulls from the 1450s cut Spain oft from acquiring possessions
in Africa. Not surprisingly, Queen Isabella and King Ferdinand were very
interested in Christopher Columbus’ claims that he could sail westward
and find new lands for Spain.”? The Spanish monarchs then sent him forth
under seven contracts, the first of which promised to make Columbus the
Spanish Admiral over any lands he would “discover and acquire.”* In
1493, after learning that Columbus had discovered islands in the Caribbean
unknown to the European world, Spain wasted no time seeking papal
approval for these discoveries. Pope Alexander VI issued three bulls and
ordered that the lands Columbus had discovered, which were “not hith-
erto discovered by others,” belonged to Spain.** The pope further granted

19. WILLIAMS, supra note 1, at 69, 70-72; THE EXPANSION OF EUROPE, supra note 14,
at 54-56.

20. CHURCH AND STATE THROUGH THE CENTURIES 146-53 (Sidney Z. Ehler & John
B. Morrall trans. & eds., 1967).

21. EUROPEAN TREATIES BEARING ON THE HISTORY OF THE UNITED STATES AND ITS
DEPENDENCIES TO 1648 23 (Frances G. Davenport ed., 1917) [hereinafter EUROPEAN
TREATIES].

22. WILLIAMS, supra note 1, at 74-77.

23. Id. at 76-78; 2 SAMUEL ELIOT MORISON, THE EUROPEAN DISCOVERY OF AMERICA:
THE SOUTHERN VOYAGES 27-44 (1974) [hereinafter THE EUROPEAN DISCOVERY];
SAMUEL ELIOT MORISON, ADMIRAL OF THE OCEAN SEA: A LIFE OF CHRISTOPHER
COLUMBUS 105 (1942) [hereinafter ADMIRAL].

24. Papal Bull, Pope Alexander VI, Inter Caetara Divinai (May 1493), reprinted in
EUROPEAN TREATIES, supra note 21, at 56-63 (stating that lands “undiscovered by others”
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Spain any lands it would discover in the future if they were not “in the
actual possession of any Christian king.”” In his second bull of Discovery
in 1493, the pope drew a line of demarcation from the north to the south
poles, one hundred leagues west of the Azores Islands, and granted Spain
title to the lands “discovered and to be discovered” west of that line, and
granted Portugal the same rights east of the line.*

Portugal was unhappy with the line drawn by Pope Alexander. Thus,
in 1494, Spain and Portugal signed the Treaty of Tordesillas and agreed to
a line of demarcation 370 leagues west of the Cape Verde Islands so as to
give Portugal part of the New World, today’s Brazil.”” After Spanish
discoveries of the Pacific Ocean in 1513 and 1521, in the Treaty of Zara-
goza of 1529, these same countries extended this line of demarcation
around the globe and divided the Pacific Ocean and its islands and
landmasses.” Thereafter, Spain and Portugal claimed the exclusive rights
to apply the Doctrine of Discovery in Africa, Asia, and the Americas.”

These papal bulls threatened excommunication to any Catholic
monarch that interfered with Spain’s and Portugal’s sovereign and property
rights in newly discovered lands. But jealousy to acquire their own empires
and riches provoked the Catholic king of England, Henry VII, France, and
even Protestant Holland to also adopt the international law of Discovery
to claim sovereign, commercial, and property rights in North America and
around the world.”

Henry VII, for example, carefully complied with the international
law of Discovery when he dispatched the Cabots on explorations in 1496~
98 to North America. The King ordered his explorers to discover lands
“unknown to all Christians” and “not actually possessed of any Christian

found by Columbus belonged to Ferdinand and Isabella). Alexander also granted Spain any
lands it might discover in the future provided they were “not previously possessed by any
Christian owner.” Id. at 56. See also WILLIAMS, supra note 1, at 9-13, 23, 53-56.

25. EUROPEAN TREATIES, supra note 21, at 56.

26. THE SPANISH TRADITION IN AMERICA 38 (Charles Gibson, ed., 1968) [hereinafter
SPANISH TRADITION]|; CHURCH AND STATE THROUGH THE CENTURIES, supra note 20, at
156; MORISON, ADMIRAL, supra note 23, at 368-73.

27. Miller & D’Angelis, supra note 4, at 15-16; WILLIAMS, supra note at 1, at 80 (citing
authorities); 3 FOUNDATIONS OF COLONIAL AMERICA: A DOCUMENTARY HISTORY 1684
(W. Keith Kavenagh ed. 1973) [hereinafter FOUNDATIONS]; SPANISH TRADITION, supra
note 26, at 42-51.

28. MORISON, THE EUROPEAN DISCOVERY, supra note 23, at 476-77, 490-91, 498.

29. Miller & Stitz, supra note 4, at 22-24, 29, 33-34, 43, 45, 49, 52, 56; MILLER, supra
note 1, at 13-17. See also Manuel Servin, The Act of Sovereignty in the Age of Discovery
(unpublished dissertation, University of Southern California, 1959); Manuel Servin,
Religious Aspects of Symbolic Acts of Sovereignty, 13 THE AMERICAS 255 (1957).

30. DISCOVERING INDIGENOUS LANDS, supra note 4, at 15-22, 171; MILLER, supra note
1, at 17-21, 25-33.
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prince.”” England then relied for centuries on these alleged first discoveries
to claim exclusive commercial, sovereign, and property rights in North
America.”” Even after the English monarchs became Protestants, Elizabeth
I and James I continued complying with this international law. In 1578
and 1583, Elizabeth I authorized attempts to establish English colonies in
North America but only in areas not already discovered or possessed by
other Christian nations.* In 1606 and 1620, James I authorized the estab-
lishment of colonies at Jamestown and in New England in areas undiscov-
ered by other European nations.*

France too contested the Spanish claim in North America. King
Francis I is said to have replied to the Spanish ambassador in Paris: “I would
like to see that clause in Adam’s will that excluded me from the partition
of the world.”” France also vigorously challenged English claims to first
discovery, claiming its discoveries in what is now Canada and parts of the
United States down the Mississippi River to the Gulf, predated England’s
claims.”® The Jesuit accounts of French activities in North America demon-
strate the common and accepted principles of first discovery and possession
of territory as grounds for making legal claims to European sovereignty,
jurisdiction, and title.”” In 1627, Louis XIII established France’s first trading
company in North America and ordered it to work in “the aforesaid newly
discovered lands.”* In addition, France engaged in a blatant attempt to
solidify its Discovery claims in 1749 when it sent a military force through-
out the Ohio River country to renew its 1643 Discovery claim by

31. Letters Patents of Henry VII Granted to John Cabot (Mar. 5, 1496-1497), reprinted
in 1 FOUNDATIONS, supra note 27, at 18, 22-29.

32. PAGDEN, supra note 14, at 90; WILLIAMS, supra note 1, at 161, 170, 177-78; 7 EARLY
AMERICAN INDIAN DOCUMENTS: TREATIES AND LAWS, 1607-1789 31 (Alden T. Vaughan
& Barbara Graymont eds., 1998).

33. Letters Patent from Queen Elizabeth I to Sir Humphrey Gilbert (June 11, 1578),
reprinted in 3 FOUNDATIONS, supra note 27, at 1690-93; Charter to Sir Walter Raleigh (Mar.
25, 1583-1584), reprinted in id. at 1694-98.

34. Patent of New England Granted by King James I (Nov. 3, 1620), reprinted in id. at
22-29; Patent of the Council for New England (Nov. 3-13, 1620), reprinted in SELECT
CHARTERS AND OTHER DOCUMENTS ILLUSTRATIVE OF AMERICAN HISTORY 1606-1775
23-25 (William MacDonald ed., 1904).

35. HARRY HOBBS & GEORGE WILLIAMS, MICRONATIONS AND THE SEARCH FOR
SOVEREIGNTY 130 (2022).

36. Richard Gross, Mapping the Chicago Portage: Seventeenth-Century Explorations by Jolliet,
Marquette, La Salle, and Joutel, 54 TERRAE INCOGNITAE 162, 165, 174-75 (Aug. 2022).

37. E.g., 1 JOSEPH JOUVENCY, AN ACCOUNT OF THE CANADIAN MISSION 179, 205
(1710); 2 TRAVELS AND EXPLORATIONS OF THE JESUIT MISSIONARIES IN NEW FRANCE
1610-1791 33, 39, 41, 95-97, 105-15, 127, 199, 203, 217-19 (Reuben Gold Thwaites ed.,
1959) (arguing that England ignored that France found and had “taken actual possession of
all the country” before the English, and because “no Christian had ever been [there] . . .
“this hitherto unknown region” . . . was “brought . . . under the jurisdiction of [France|”).

38. PAGDEN, supra note 14, at 34.
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“buri[ng]| small lead plates ... ‘as a monument’ ... ‘of the renewal of
possession.””” British military officials found some of these plates and re-
ported “that the Crown of France assumes a Right to all the Territories
lying upon that River.”* In a similar fashion, in 1616, Holland posted a
pewter plate on the west coast of Australia claiming that mainland by
Discovery.* In the late 1700s, Russia, Spain, and England also raised na-
tional flags and crests and buried coins to provide evidence of their discov-
ery and alleged possession of areas in what is now modern-day Alaska.*

The DoD is still used today. As late as the 1920s and 30s, the United
States, England, and Germany were claiming islands in the Pacific by post-
ing signs and even dropping their national flags onto islands from
airplanes.” In 1938, a German pilot flew across Antarctica dropping darts
inscribed with swastikas to claim the continent.** As recently as 2007 and
2010, Russia and China planted their flags on the bottom of the Arctic
Ocean and the South China Sea, respectively, to allege ownership and
sovereignty over those areas and the resources located there.*

This brief recap of the origins of the DoD demonstrates that Euro-
pean countries were eager to have their colonial claims recognized and
affirmed by international law and respected by other countries. European
nations and the United States sometimes engaged in warfare over their
conflicting claims, and they often traded these territorial claims through
international treaties.” Despite the absurdity of these pretensions, the set-
tler colonial societies that resulted from European colonization of much of
the world, including the United States, continue to apply the Doctrine of
Discovery against Indigenous nations and peoples today.* In the following
Part, we examine the precise elements of the Doctrine in more detail.

39. FRED ANDERSON, CRUCIBLE OF WAR: THE SEVEN YEARS” WAR AND THE FATE OF
EMPIRE IN BRITISH NORTH AMERICA, 1754-1766 26 (2000).

40. Journal of Captain Fitch’s Journey to the Creeks (May 1726), microformed on I
RECORDS OF THE BRITISH COLONIAL OFFICE, CLASS 5: WESTWARD EXPANSION 1700-
1783, Reel I, Vol. 12, Frame 0158 (Randolph Boehm ed., 1972) (“It appears by a leaden
plate found by the Indians upon the River Ohio, in the year 1749, that the Crown of
France assumes a Right to all the Territories lying upon that River.”).

41. See infra notes 109-110 and accompanying text.

42. Robert J. Miller, The International Law of Discovery: Acts of Possession on the Northwest
Coast of North America, in ARCTIC AMBITIONS: CAPTAIN COOK AND THE NORTHWEST
PASSAGE 191, 197-203 (2015).

43. Id. at 205; Servin, The Act of Sovereignty, supra note 29, at 270, 274-75, 280,
296-97.

44. HoBBs & WILLIAMS, supra note 35, at 131.

45. ARCTIC AMBITIONS, supra note 42, at 205.

46. E.g., MILLER, supra note 1, at 18, 131-36, 156.

47. E.g., City of Sherrill v. Oneida Indian Nation, 544 U.S. 197, 203 n.1 (2005);
HARRY HOBBS, INDIGENOUS ASPIRATIONS AND STRUCTURAL REFORM IN AUSTRALIA
157-95 (2021); Miller & D’Angelis, supra note 4; DISCOVERING INDIGENOUS LANDS, supra



280 Michigan Journal of Race & Law [VOL. 28:2

B. The Elements of the Doctrine

An effective method to better understand and analyze the interna-
tional law of colonialism, and to compare how different Euro-American
nations applied it throughout the world, is to define the constituent
elements that make up the Doctrine. Law students, attorneys, judges, and
law professors are familiar with identifying the elements of a crime or a
tort, for example, that prosecutors and plaintiffs must prove at trial to
convict a defendant or to prove a defendant liable for a tort. By analogy,
the elements of the DoD make it more understandable and far easier to
trace throughout world history and to compare the application of coloni-
zation country by country. These elements are discernable by a close read-
ing of Johnson. These elements are reflected in the laws, treaties, court cases,
policies, and histories of Euro-American settler societies.*

The simplest definition of the DoD was stated by the United States
Supreme Court in 1823. In Johnson v. M’Intosh, two non-Indians claimed
ownership of certain land. Johnson inherited shares in a company that had
allegedly bought the land directly from individual Indians in 1773 and
1775, before the United States even existed.” Mclntosh bought his land
from the United States in 1815 after it had purchased the land from the
Mlinois and Piankeshaw Tribes through treaties in 1803 and 1809.%° The
Court held in favor of Mclntosh because international law held that tribal
nations did not possess the full ownership of their lands after their “discov-
ery” by Europeans.” Instead, the European country that held the Discov-
ery power of preemption was the only possible purchaser of the title to

note 4. Scandinavian countries have also applied aspects of the DoD against the Sami
peoples. E.g., Landowners and Right-holders in Manndalen v. The Norwegian State, Serial
No. 5B/2001, No. 340/1999 (2001) (Supreme Court of Norway); North Frostviken Sami
Village v. State, S.Ct. Decision No. DT 2, Case No. 324/76 (1981) (Supreme Court of
Sweden); LEHTOLA VELI-PEKKA, THE SAMI SIIDA AND THE NORDIC STATES FROM THE
MIDDLE AGES TO THE BEGINNING OF THE 1900s, IN, CONFLICT AND COOPERATION IN THE
NORTH 183-94 (Kristina Karppi & Johan Eriksson, eds, 2000).

48. E.g., Miller & Stitz, supra note 4, at 22-56; DISCOVERING INDIGENOUS LANDS, supra
note 4, at 41-88, 92-124, 174-92, 209-35.

49. MILLER, supra note 1, at 50-53. See generally PETER P. D’ERRICO, FEDERAL ANTI-
INDIAN LAW: THE LEGAL ENTRAPMENT OF INDIGENOUS PEOPLES (2022); BLAKE A.
WATSON, BUYING AMERICA FROM THE INDIANS: JOHNSON V. MCINTOSH AND THE
HisTORY OF NATIVE LAND RIGHTS (2012); LINDSAY G. ROBERTSON, CONQUEST BY LAW:
HOW THE DISCOVERY OF AMERICA DISPOSSESSED INDIGENOUS PEOPLES OF THEIR LANDS
(2005).

50. Johnson v. M’Intosh, 21 U.S. 543, 560 (1823); Eric Kades, The Dark Side of Efficiency:
Johnson v. M’Intosh and the Expropriation of American Indian Lands, 148 U. PA. L. REV.
1065, 1088 (2000).

51. Johnson, 21 U.S. at 604-05.



FALL 2023]  Unraveling the International Law of Colonialism 281

those lands.”® Thus, when the United States allegedly acquired sovereign,

property, and preemption rights in this area after signing its peace treaty

with England in 1783 (and after signing similar treaties with France in 1803

regarding the Louisiana Territory and with Russia in 1867 regarding

Alaska), the preemption right passed to the United States, and the tribal

nations were legally only allowed to sell their lands to the United States.”
The holding of Johnson is best stated in this passage:

The United States, then, have unequivocally acceded to that
great and broad rule [Discovery| by which its civilized inhabitants
now hold this country. They hold, and assert in themselves, the
title by which it was acquired. They maintain, as all others have
maintained, that discovery gave an exclusive right to extinguish the
Indian title of occupancy, either by purchase or by conquest; and gave
also a right to such a degree of sovereignty, as the circumstances
of the people would allow them to exercise.*

We discern from this holding and from the entire opinion that the U.S.
Supreme Court defined the Doctrine of Discovery as being comprised of
ten essential elements or factors.”

1. First discovery. The first Euro-American country that discovered lands
unknown to other Euro-Americans claimed property, commercial, and
sovereign rights over the lands and the Indigenous nations and peoples.®
Consequently, the Doctrine created a race among Euro-American powers
to discover and claim the non-European world. This race is well exempli-
fied by the “Scramble for Africa” in the late nineteenth century.”” In
Australia too, British colonies and outposts were constructed to forestall
French claims.™

2. Actual occupancy and possession. This element was primarily developed
by Queen Elizabeth I and her attorneys in the late 1500s.>” Thereafter, the
Doctrine required that for a Euro-American nation to turn a first discovery
into full ownership recognized by other countries, a discovering country
had to actually occupy and possess the lands it claimed.®” Occupancy was

52. Id. at 574.

53. Id. at 584-85.

54. Id. at 587 [emphases added].

55. MILLER, supra note 1, at 3-5.

56. Johnson, 21 U.S. at 573-76, 587.

57. Miller & Stitz, supra note 4, at 22-29; MILLER, supra note 1, at 14-21. See generally
THOMAS PAKENHAM, THE SCRAMBLE FOR AFRICA, 1876-1912 (1991).

58. Peter Johnston, The Tale of the Coins: France’s Eighteenth Century Claim to Western
Australia, 39(2) U.W.A. L.R. 25 (2015).

59. MILLER, supra note 1, at 18-19, 21-22.

60. Johnson, 21 U.S. at 573, 576-77, 582-84.
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usually established by building forts or settlements. The physical occupancy
and actual possession had to be accomplished within a reasonable length of
time after a first discovery.®'

3. Preemption. Euro-American countries claimed that first discovery
granted them the power or property right of preemption, that is, the
exclusive right to buy the lands of Indigenous nations.®* This is a very
valuable property right similar to the modern-day real estate principle of
the right of first refusal, which is the right to be the first person allowed to
purchase another’s land if they ever choose to sell. Furthermore, with only
one possible buyer, native nations were egregiously defrauded on the prices
they were paid for their lands.”” Under Discovery, the Euro-American
government that held the preemption right prevented, or preempted, any
other Euro-American government or individual from buying that land
from native nations. Most colonial-settler societies still claim this property
right over Indigenous nations and peoples today. In fact, the first Congress
that met under the new U.S. Constitution enacted a law in 1790 that
explicitly claimed the preemption power for the United States over Indian
nations, individuals, and states.®* That provision is still U.S. law today.®

4. Indian/Native title. After a first discovery, Euro-American legal systems
claimed that Indigenous nations automatically lost the full ownership of
their lands and only retained what is called “Indian title” or “native title.”*
This is still a very valuable property right because it is the right to occupy
and use land. These rights could last forever if Indigenous nations never
consented to sell to the Euro-American country that claimed preemption.
But if Indigenous nations did choose to sell, they were to sell only to the
Euro-American government that held the preemption right. The Indian
title is a limited property right because it is not the fee simple absolute title
as recognized by the Anglo-American property law system. Even worse,
Indigenous nations were deemed to have lost the full ownership of their

61. MILLER, supra note 1, at 69-70, 74-75, 99-100, 108-10, 122, 131-33, 137, 142-43,
147, 155-56 (discussing many scholars, presidents, and members of Congress claiming the
Oregon Country due to the U.S. actual occupancy of the territory).

62. Johnson, 21 U.S. at 573-74, 585-88.

63. E.g., MILLER, supra note 1, at 96 (President Jefferson’s administration paid tribes
$0.25 an acre or less and sold them for $1.25 an acre and made vast profits); H.D.
ROSENTHAL, THEIR DAY IN COURT: A HISTORY OF THE INDIAN CLAIMS COMMISSION 4
(1990) (stating that the United States obtained about 443 million acres of tribal lands from
1789 to 1844 for about $.10 an acre and sold them for a minimum of a $1.25 per acre).

64. Trade & Intercourse Act, 1 Stat. 138, § 4 (July 22, 1790). Several provisions of this
1790 Act are still law today and scattered throughout Title 25 of the United States Code.
The provision exercising the United States right of preemption is at 25 U.S.C. § 177 (2018).

65. 25 U.S.C. § 177 (2018).

66. Johnson, 21 U.S. at 574-77, 603-04.
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lands and assets without their knowledge, consent, or any compensation.®’
The colonial power could also simply extinguish native title through
legislation or executive action.

5. Limited Indigenous sovereign and commercial rights. Euro-Americans
claimed that Indigenous nations lost other aspects of their sovereignty and

that native peoples lost their rights to engage in international trade and
treaty-making after first discovery.®® Euro-Americans claimed that Indige-
nous nations could only interact politically and commercially with the
Euro-American government that discovered them.

6. Contiguity. Euro-Americans always claimed significant amounts of land
contiguous to their actual discoveries and colonial settlements.®” This
element provided that the discovery of the mouth of a river created a claim
over all the lands drained by that river.”” For example, compare the United
States’ claims to the Louisiana Territory and the Oregon Country and the
drainage systems of the Mississippi/Missouri and Columbia Rivers.”
Claims could be extensive. The initial assertion of British sovereignty over
the Australian continent in 1788 extended to the 135" degree of longitude
and encompassed more than 1.16 million square miles. Even colonial
authorities wondered whether they could lawfully claim such territory
“without an actual occupation of every distinct portion of the country.””?
7. Terra nullius. This Latin phrase means a land that is vacant or empty.
Under this element, if lands were not occupied by any person or nation,
they were available for Euro-American claims.” If lands or islands are truly
empty this argument makes sense. But Euro-Americans applied this
element to lands that were actually occupied by Indigenous societies and
governments if they were not being used in a manner that Euro-American
legal systems approved. In that case, the lands were considered legally
“empty” and available to claim. Euro-Americans often considered lands

67. See id. at 574-77. Cf. Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955).

68. Cherokee Nation v. Georgia, 30 U.S. 1, 17-18 (1831); Johnson, 21 U.S. at 573-79,
587-88, 604-05.

69. Johnson, 21 U.S. at 575, 577-78, 582-83.

70. E.g., Thomas Jefterson, The Limits and Bounds of Louisiana, in DOCUMENTS
RELATING TO THE PURCHASE & EXPLORATION OF LOUISIANA 24-37 (1904).

71. For illustrative maps of these territories, see https://en.wikipedia.org/wiki/Louisiana
_Territory (last visited Jan. 27, 2023); https://en.wikipedia.org/wiki/Oregon_Country
(last visited Jan. 27, 2023).

72. Alfred Stephen, Solicitor-General of Van Diemen’s Land, advice to John Burnett, Colonial
Secretary, November 3, 1834.

73. Johnson, 21 U.S. at 595. Accord Jones v. United States, 137 U.S. 202, 212 (1890);
United States v. Rogers, 45 U.S. 567, 572 (1846); Martin v. Waddell’s Lessee, 41 U.S. 367,
409 (1842); Fletcher v. Peck, 10 U.S. 87, 121-24, 140-42, 146-47 (1810); MILLER, supra
note 1, at 21 & n.27, 22 & n.32, 27-28, 63-64, 156 (discussing numerous authorities).
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that were actually owned, occupied, and being used by Indigenous nations
and peoples to be terra nullius, such as Australia.”

8. Christianity. From the beginning of colonization throughout the
twentieth century, religion has always been a very significant aspect of
Discovery. Starting with the Crusades and then the papal bulls of the 1400s,
Christians claimed that Indigenous nations and peoples did not have the
same rights to land, sovereignty, self-determination, and human rights as
Christians.” Christians claimed to be superior and that they had a
God-given right to valuable lands and assets. Furthermore, Europeans
claimed a right and a duty to convert non-Christians. These same ideas are
rampant in the United States and Australia’s colonial histories.”

9. Civilization. From the onset of colonization throughout the twentieth
century, Euro-American cultures and civilizations were presumed to be
superior to Indigenous peoples and their civilizations.”” Euro-American
countries claimed that the Christian God had directed them to civilize
Indigenous peoples and to exercise paternal and guardian powers over
them.”

10. Conquest. Euro-Americans claimed they could acquire the absolute
ownership and sovereignty of the lands of Indigenous nations through
military victories.”” But the element of conquest was also used as a term-
of~art to describe the property and sovereign rights Euro-American nations
claimed to acquire automatically over Indigenous nations simply by
making a first discovery.*

These ten elements are almost uniformly present in the histories and
even in the modern-day laws and policies of settler societies around the
world.” These elements were used, and are still being used today, to justify
limitations on the sovereign, property, and human rights of Indigenous
nations and peoples. However, not every element is applied in the same
manner. Given the significant diversity in circumstances it is not surprising
that European powers adopted difterent elements of the Doctrine that best

74. Infra notes 117-151 and accompanying text. See also DAVID DAY, CLAIMING A
CONTINENT, A NEW HISTORY OF AUSTRALIA 27, 30-34, 39-40, 47-58 (2d ed. 2001).

75. E.g., Johnson, 21 U.S. at 573-74, 576-77, 589.

76. E.g., MILLER, supra note 1, at 13, 28, 36, 139-40, 148, 156, 171 (discussing numer-
ous authorities).

77. Johnson, 21 U.S. at 572-73, 587-90.

78. E.g., MILLER, supra note 1, at 13-14, 28, 63, 139-41, 148, 156, 161 (discussing nu-
merous authorities).

79. Johnson, 21 U.S. at 587-93.

80. Id. at 574, 591 (“However extravagant the pretension of converting the discovery
of an inhabited country into conquest may appear”); MILLER, supra note 1, at 5.

81. E.g., Miller & D’Angelis, supra note 4, at 25-61; Miller, Lesage & Escarcena, supra
note 4, at 850-83; DISCOVERING INDIGENOUS LANDS, supra note 4, at 41-88, 92-124,
174-92, 209-35.
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suited their goal of acquiring territory. In the next Part we examine in
more detail how the Doctrine of Discovery was adapted and applied in the
United States and Australia.

C. Application of the Doctrine in the United States and Australia

European settler societies justified their existence, their rights, and
their operations with the international law of colonialism. The different
factual scenarios they encountered around the world, such as the strength
or militancy of the Indigenous nations they met, influenced to what extent
colonizers could easily establish themselves and exercise their claims to
sovereign, commercial, territorial, and jurisdictional rights.* In North
America, the French, English, and later the United States encountered
strong confederacies of tribal nations, and for over two hundred years,
colonizers proceeded cautiously and attempted to form political alliances
with Indian nations instead of engaging in warfare.*” In Australia, on the
other hand, Aboriginal peoples and communities did not seem to present
the same military opposition and risks to the colonizing English.** Conse-
quently, the elements of Discovery we set out above were sometimes
applied in different ways and some were perhaps barely used in the dispar-
ate scenarios Euro-Americans encountered. The colonial experience and
the application of the Doctrine were quite different in what is now the
United States and Australia. We will briefly review those legal histories to
better compare how the Doctrine was used in those two countries and to
contrast the nascent attempts that have been undertaken to roll back this
international law and its lethal impacts on native peoples and nations.

1. United States

The United States and its Anglo-American legal system descended
primarily from English roots. Not surprisingly, then, the U.S. colonial,
state, and federal governments adopted English policies and legal principles
and applied the DoD in establishing their existence, their relations with
native nations, and expanding their territorial borders.

The English colonies, which later became American states, used the
Doctrine. There are numerous examples over more than one hundred
years in which the colonies relied on England’s rights and powers that

82. Johnson, 21 U.S. at 573-74, 589-91.

83. E.g., id. at 589-91; Letter General George Washington to James Duane, September
7, 1783, reprinted in DOCUMENTS OF UNITED STATES INDIAN PoLICY 2 (Francis Paul
Prucha ed., 3d. ed. 2000). See also Robert J. Miller, Virginia’s First Slaves: Indigenous Peoples,
10 WAKE FOREST J. L. & POL’Y, 195, 197-98 (2020) (discussing numerous authorities).

84. See, e.g., DAY, supra note 74, at 40-41, 43-44, 59-60, 67-69.
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allegedly arose from first discovery and occupation in North America to
also justify the colonies’ existence and jurisdiction.*” For example, in 1754,
Benjamin Franklin told the colonial representatives at the Albany Congress
that “His Majesties Title [to] ... America appears . .. founded on the
Discovery thereof first made, and the Possession thereof first taken in 1497

..”% Accordingly, the American colonies nearly uniformly enacted laws
in four general categories that reflected their use of the Doctrine to regulate
and control affairs with Indian nations and peoples. Most of the colonies
enacted laws to carry out the Crown’s authority to purchase Indian lands,
that is, to exercise the preemption power and prevent others from buying
Indian lands and to seize vacant lands, to control commercial relations and
trade with natives, to exercise protective guardianship powers over Indig-
enous peoples and attempt to convert and civilize them, and to exercise
sovereignty over the Indian nations.”’

One of the clearest examples of colonial claims to Discovery is a 1638
statute enacted by Maryland to control the Indian trade. The Act claimed
that its legal authority was based on the King’s “right of first discovery” in
which the King had become “lord and possessor” and owner of all land in
Maryland.* The colonies also enacted an enormous number of laws to
protect their preemption power over the sales of native lands and the prof-
its they expected.”” James Madison expressly recognized these colonial
claims to “pre-emption” in letters to James Monroe in 1783 and 1784.%

85. E.g., MILLER, supra note 1, at 25-26; Letter from Edward Waterhouse to the Hon-
orable Companie of Virginia (1622), reprinted in 3 THE RECORDS OF THE VIRGINIA
COMPANY OF LONDON 543 (Susan Myra Kingsbury ed., 1933) (stating that Virginia was
the King’s property because it was “first discouered” at the order of Henry VII by John
Cabot who “tooke possession thereof to the Kings vse”).

86. Benjamin Franklin, Statement to the Albany Congress (1754), in 5 THE PAPERS OF
BENJAMIN FRANKLIN 368 (Leonard W. Labaree ed., 1962).

87. Robert J. Miller, The Doctrine of Discovery in American Indian Law, 42 IDAHO L. REV.
1, 25-27 nn.110-15 (2005) (discussing numerous colonial laws).

88. 2 FOUNDATIONS, supra note 27, at 1267-68.

89. Miller, supra note 87, at 24 nn.103 & 105 (discussing numerous colonial statutes).
See also Law to Christianize Indians and Regulate Land Sales (Va. 1656), reprinted in 15
EARLY AMERICAN INDIAN DOCUMENTS: TREATIES AND LAWS, 1607-1789: VIRGINIA AND
MARYLAND LAWS 47-48 (Alden T. Vaughan & Deborah A. Rosen eds., 1998); Indian
Land Purchase Act (N.J. 1703), reprinted in 8 EARLY AMERICAN INDIAN DOCUMENTS:
TREATIES AND LAWS, 1607-1789: NEW YORK AND NEW JERSEY TREATIES, 1683-1713, at
576-77 (Alden T. Vaughan & Barbara Graymont eds., 1995).

90. Pre-emption “was the principal right formerly exerted by the Colonies with regard
to the Indians [and] that it was a right asserted by the laws as well as the proceedings of all
of them ....” Letters James Madison to James Monroe, VIII THE PAPERS OF JAMES
MADISON 156 (Robert A Rutland et al eds., 1983); id. XIV, at 442.
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The colonies also assumed the Discovery power to control and profit from
the Indian trade and enacted numerous laws on this topic.”!

As the English colonies became the thirteen states of the new United
States, they also claimed the rights based on the DoD. In fact, the states
claimed that they had inherited the Crown’s Discovery powers when they
declared independence. Many of the new states adopted constitutions that
expressly included the Discovery claim that the state held the preemption
power over sales of Indian lands such as the constitutions of Virginia and
North Carolina in 1776, New York in 1777, Tennessee in 1796, and
Georgia in 1798.” Many states, including Virginia, Connecticut, North
Carolina, Georgia, Rhode Island, and Pennsylvania, also enacted numer-
ous statutes to protect their Discovery claims over Indian trade and lands.”

The new United States also assumed the rights of Discovery. The
Articles of Confederation Congress relied on several of the elements of
Discovery in 1781-89 in establishing itself and governing the nation. This
Congress relied on the preemption power and its alleged exclusive control
of Indian affairs and trade to try to keep the states and Indian nations under
control.”

Continuing questions about the preemption power and governmen-
tal control over Indian affairs and trade played a major role in the push for
a new U.S. constitution and a new national government.” In fact, the
father of the Constitution James Madison “cited the National Govern-
ment’s inability to control trade with the Indians as one of the key defi-
ciencies of the Articles of Confederation, and urged adoption of the Indian
Commerce Clause, Art. 1, § 8, cl. 3, that granted Congress the power to

91. Robert J. Miller, Economic Development in Indian Country: Will Capitalism or Socialism
Succeed?, 80 OR. L. REv. 757, 808-09 (2001); FRANCIS PAUL PRUCHA, THE GREAT
FATHER: THE UNITED STATES GOVERNMENT AND THE AMERICAN INDIANS 116, 120
(1995); Instructions to Governor Yeardley and Council on Indian Policy (Va. 1626),
reprinted in 4 EARLY AMERICAN INDIAN DOCUMENTS: TREATIES AND LAWS, 1607-1789 51
(Alden T. Vaughan & W. Stitt Robinson eds., 1983); Assignment and Protection of Indian
Lands and Penalty for Indian Trader (Va. 1653), reprinted in id. at 70-71. It is still United
States law today to control much of Indian trade. 25 U.S.C. §§ 261-264 (2018).

92. VA. CONST. art. II, § XXI (1776), reprinted in THE FIRST LAWS OF THE STATE OF
VIRGINIA 35 (John D. Cushing ed., 1982); N.C. Const. art. I, § XXV (1776), reprinted in
FEDERAL AND STATE CONSTITUTIONS 2789; N.Y. CONST. art. XXXVII (1777), reprinted
in THE FEDERAL AND STATE CONSTITUTIONS, COLONIAL CHARTERS, AND OTHER
ORGANIC LAWS OF THE STATES, TERRITORIES, AND COLONIES 2636 (Francis N. Thorpe
ed., 1909); TENN. CONST. art. XI, § XXXII (1796), reprinted in I Tenn. Code Ann. app.
Prior Tennessee Constitutions 994-95 (1995); GA. CONST. art. I, § 23 (1798), reprinted in
FEDERAL AND STATE CONSTITUTIONS 795.

93. Miller, supra note 87, at 35-36 (citing statutes).

94. Id. at 41-48 (discussing numerous authorities).

95. Robert J. Miller, American Indian Influence on the United States Constitution and its
Framers, 18 AM. INDIAN L. REV. 133, 151-54 (1993).
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regulate trade with the Indians.””® Thereafter, one of the major compro-

mises that led to the adoption of the 1787 Constitution was which
government, the states or the federal government, would own the preemp-
tion, sovereign, and commercial rights allegedly created by the DoD.” In
response, the very first Congress under the new Constitution enacted the
Indian Trade and Intercourse Act of 1790 and took control over the sales
of Indian lands, Indian trade, and all Indian affairs.”® The 1790 Act expressly
used the word “pre-emption” to define one of Congress’ powers over
Indian lands and Indian affairs.”” Thereafter, Congress dealt with Indian
nations on a diplomatic, treaty-based relationship while relying on the
elements of Discovery.'”

Over the ensuing centuries, the federal government has exercised
extensive and coercive powers over Indian nations and native peoples. The
United States entered 375 treaties with tribal nations, enacted thousands of
laws on Indian issues, established official federal Indian policies, and created
large federal bureaucracies including the Bureau of Indian Affairs and the
Indian Health Service to deal with Indian affairs.'”" The United States came
to dominate Indian peoples militarily and economically and tried to
convert, “civilize,” and assimilate natives.'” American “Manifest Destiny”
became the living embodiment of the Doctrine of Discovery and the
ethnic-cleansing and genocide that followed came close to destroying
native nations in the United States by the mid-1950s.'”

96. County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 234 n.4 (1985) (citing
THE FEDERALIST NO. 42, 284 (J. Cooke, ed. 1961)).

97. In 1810, the Supreme Court stated that the debates about which government held
the preemption power over Indian lands was a major decision that threatened the very
existence of the American union:

whether the vacant lands within the United States became a joint property,
or belonged to the separate states, was a momentous question which, at one
time, threatened to shake the American confederacy to its foundation. This
important and dangerous contest has been compromised, and the compromise
is not now to be disturbed.

Fletcher v. Peck, 10 U.S. 87, 142 (1810). Accord Miller, supra note 95, at 151-55 & nn.
145-63.
98. 1 Stat. 137 (July 22, 1790).
99. 1 Stat. 138, § 4.
100. Miller, supra note 87, at 49-58.
101. E.g., COHEN’S HANDBOOK ON FEDERAL INDIAN LAW 30-108 (2012 ed.) [hereinaf-
ter COHEN’S].
102. E.g., PRUCHA, supra note 91, at 135-213, 462-581, 611-30, 659-715, 763-89, 1041-59.
103. MILLER, supra note 1, at 115-61; CHARLES WILKINSON, BLOOD STRUGGLE: THE
RISE OF MODERN INDIAN NATIONS xii-xiii (2005).
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2. Australia

Aboriginal and Torres Strait Islander peoples have inhabited the
Australian continent for at least 60,000 years.'"”* While estimates of the pre-
colonial population vary, evidence suggests that between 300,000 and 1
million people, comprising of around 250 distinct political communities
and language groups, occupied the landmass prior to British settlement in
1788." Over thousands of generations, these communities developed a
complex legal system intimately connected to the particular tracts of Coun-
try that they were connected to and responsible for. As Christine Black, a
Kombumerri and Munaljahlai legal scholar, explains, “the Land is the
source of Law.”'™ Indigenous communities across the continent also
established frameworks to engage and interact with each other. Members
of the Kulin Nation of central Victoria, for example, used a ceremony
called the fanderrum to regulate access and passage through their country.
A formal, diplomatic rite, the tanderrum saw host and visitor groups engage
in reciprocal gift giving to allow “temporary access and use of the land.”""”

It was not until the seventeenth century, as part of their expeditions
to the East Indies, that Europeans reached Australia. The first recorded
landing occurred in February 1606 when Dutch navigator Willem
Janszoon made landfall on the western shore of what is now Cape York in
Queensland. A few months later, Spanish explorer Luis Vaz de Torres
sailed through the Strait that bears his name between Australia and New
Guinea."™ Dutch navigators continued to visit over the following century,
mapping the northern and western coasts of what they called New Hol-
land."” Anticipating a potential later claim, they often left markers to note
their presence. In 1616, for instance, Dutch explorer Dirk Hartog nailed a
pewter dinner plate to a post in a fissure on a cliff top on what is now Dirk
Hartog Island in Shark Bay, Western Australia. Part of the inscription reads:

104. Peter Veth & Sue O’Connor, The Past 50,000 Years: An Archaeological View, in THE
CAMBRIDGE HISTORY OF AUSTRALIA: VOLUME 1: INDIGENOUS AND COLONIAL
AUSTRALIA 17, 19 (Alison Bashford & Stuart Macintyre eds., 2013); Sean Brennan & Megan
Davis, First Peoples, in THE OXFORD HANDBOOK OF THE AUSTRALIAN CONSTITUTION 27,
27 (Cheryl Saunders & Adrienne Stone eds., 2018).

105. Australian Bureau of Statistics, Aboriginal and Torres Strait Islander Population, 2008,
https://www.abs.gov.au/ausstats/abs@.nsf/0
/68AE74ED632E17A6CA2573D200110075?0pendocument.

106. CHRISTINE BLACK, THE LAND IS THE SOURCE OF LAW: A DIALOGIC ENCOUNTER
WITH INDIGENOUS JURISPRUDENCE (2010).

107. Robert Kenny, Trick or Treaty? A Case for Kulin Knowing in Batman’s Treaty, 5 HIST.
AUST. 38.1, 38.5 (2008).

108. Kenneth Morgan, From Cook to Flinders: The Navigation of Torres Strait, 27 INT. J.
MAR. HIST. 41 (2015).

109. T.M. Knight, From Terra Incognita to New Holland, 6 CARTOGRAPHY 82 (1967).
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1616, DEN 25 OCTOBER IS HIER AENGECOMEN HET
SCHIP D EENDRACHT VAN AMSTERDAM . . . .'"°

The first English explorer, William Dampier, landed on the north-
west coast of the continent in 1688 and 1699.""" Europeans were not the
only visitors. From at least the 1720s and perhaps earlier, Macassar people
from Sulawesi in modern-day Indonesia visited Arnhem Land and the
Kimberley in northern Australia to harvest and process trepang and trade
with Aboriginal peoples in the region.'"” Despite these relatively frequent
visits, no attempts to settle and colonize the continent were made. The
Dutch were focused on the lucrative spice trade in the islands to the north;
New Holland in contrast was peculiarly uninviting. In 1697 explorer
Willem de Vlamingh wrote that he “found little beyond an arid, barren
and wild land.”""

The situation soon changed. In 1770, British navigator James Cook
was commissioned by the Royal Society to travel to Tahiti and observe
the transit of Venus. On this trip, the British government asked Cook to
explore further south. His instructions were clear. James Douglas, the pres-
ident of the Royal Society, explained that if Cook were to come across
“natives of the several Lands where the Ship may touch”, he should
“exercise the utmost patient and forbearance” because “they are the natu-
ral, and in the strictest sense of the word, the legal possessors of the several
Regions they inhabit.”""* Douglas noted further: “No European Nation
has a right to occupy any part of their country, or settle among them with-
out their voluntary consent.”'” The government’s secret instructions to
Cook were consistent with this position. If Cook found land, he was told
to take possession of the “Convenient Situations in the Country” only
“with the Consent of the Natives.”'"

Cook mapped the eastern Coast of the continent and encountered
Aboriginal people during his voyage. However, on August 22, 1770, on
Bedanug Island (renamed Possession Island) oft the south-western tip of
Cape York, he claimed—without the consent of the natives—possession

110. Translated: “1616, on the 25th October, arrived here the ship Eendracht of Amster-
dam.”

111. ADRIAN MITCHELL, DAMPIER’S MONKEY: THE SOUTH SEAS VOYAGERS OF
WILLIAM DAMPIER (2010) at 1.

112. W. Lloyd Warner, Malay Influence on the Aboriginal Cultures of North-Eastern Armhem
Land, 2 OCEANIA 476, 487 (1931).

113. JM.R. Cameron, Western Australia, 1616-1829: An Antipodean Paradise, 140 THE
GEOGRAPHICAL J. 373, 373 (1974).

114. RAYMOND EVANS, A HISTORY OF QUEENSLAND 18 (2007).

115. Id.

116. SECRET INSTRUCTIONS FROM BARON ED HAWKE, SIR PIERCY BRETT & LORD C
SPENCER TO JAMES COOK, 1, July 30, 1768.
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of the eastern Australian coastline for King George III. Cook called this
new territory New South Wales.!"” British colonization followed in 1788,
when Captain Arthur Phillip led a fleet of eleven ships and over 1400 peo-
ple to Warrane (renamed Sydney Cove) on Gadigal country. Phillip was
not instructed to negotiate a treaty with the inhabitants, but he was
commanded “to endeavor ... to open an intercourse with the natives
and to conciliate their affections” and live with them in “amity and kind-
ness.”'"® Despite several attempts by Eora and Burramattagal leaders to
protect their lands and engage with the British in “an enduring reciprocal
relationship,”'"” Phillip chose not to negotiate. Phillip planted a flag and
asserted British sovereignty over half of the continent, which he named the
Colony of New South Wales. Indigenous attempts to protest over the
following years were met with detachments of soldiers.'*

The British decision to simply claim territory without negotiating
with the Indigenous owners was incongruous with the approach they took
elsewhere. Only a few years earlier, King George III issued the 1763 Royal
Proclamation, which confirmed Aboriginal “Nations or Tribes” in North
America who had not sold or ceded territory through treaty, owned their
land."" What accounts for the distinctive approach in Australia? Several
theories have been proposed. Some historians have pointed to the model
of colonization. As the British arrived with a substantial military force they
did not need to negotiate or develop productive relationships with the
Indigenous political communities they encountered.'” Others have
suggested that the distinctive foundations of colonialism in Australia (a
penal colony) meant there was little opportunity to develop relationships
based on trade.'* Still others argue that the racist attitudes of the day were
influential. In 1837 a Select Committee on Aborigines reported to the
United Kingdom House of Commons, declaring that Aboriginal people
were “barbarous” and “so entirely destitute . . . of the rudest forms of civil
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(Michael Asch ed., 1997).
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polity, that their claims, whether as sovereigns or proprietors of the soil,
have been utterly disregarded.”'** Palawa lawyer Michael Mansell suggests
another reason. Mansell argues that the primary reason why no treaty was
negotiated is not because Aboriginal people were seen as inferior but
because “the character and disposition of the original white settlers in
Australia was so rudimentary.”'* In other words, if any people was unciv-
ilized and primitive, it was the British.

Whatever the reason, the consequence was the British and the
respective colonial governments never sought to formalize their relation-
ship with Indigenous peoples. Neither did they clearly outline the legal
basis for the British acquisition of sovereignty. This soon became a source
of contention. In 1819, the Colonial Office in London advised that the
Colony of New South Wales had been occupied as a “desert and uninhab-
ited territory.”"* This was of course factually incorrect.'”” Certainly those
colonists on the ground in the Sydney settlement could not claim the con-
tinent was vacant. In dealing with the original inhabitants, they could
understand and recognize that Aboriginal peoples had a complex system of
laws and government and possessed the country according to those systems.

The disjuncture between the official legal position and the facts on
the ground can be seen in a series of court cases dealing with jurisdiction
in the 1820s to 1840s.'"* In 1827, the Supreme Court of New South Wales
held that it possessed jurisdiction in cases between Indigenous peoples and
Europeans,'® but this left open the question of whether the Court could
hear cases where both parties were Aboriginal. In R v Ballard,"" a case
concerning the alleged murder of one Aboriginal man by another within
the Sydney settlement, the Court held it did not possess jurisdiction. Not-
ing that Aboriginal people possessed their own “mode of dressing wrongs
committed amongst themselves,” Chief Justice Francis Forbes held that it
“has been the practice of the Courts of this country, since the colony was
settled, never to interfere with or enter into the quarrels that have taken

124. GREAT BRITAIN, HOUSE OF COMMONS, REPORT OF THE PARLIAMENTARY SELECT
COMMITTEE ON ABORIGINAL TRIBES 125-26 (1837).

125. MICHAEL MANSELL, TREATY AND STATEHOOD: ABORIGINAL SELF-DETERMINATION
105 (2016).
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45 U.N.S.W. L.J. 499, 506 (2022).
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place between or amongst the natives themselves.”"'

Dowling agreed, explaining:

Justice James

Until the aboriginal natives of this Country shall consent, either
actually or by implication, to the interposition of our laws in
the administration of justice for acts committed by themselves
upon themselves, I know of no reason human, or divine, which
ought to justify us in interfering with their institutions even if
such an interference were practicable.'”

However, just seven years later the Court reversed itself. In R v Mur-
rell,"** a unanimous Supreme Court held that Aboriginal people are subject
to English law for offences committed against one another. In reaching this
conclusion, the Court held that the Australian continent had been “unap-
propriated” before it was taken into actual possession by the King of Eng-
land. The land was vacant because

the various tribes had not attained at the first settlement of the
English people amongst them to such a position in point of
numbers and civilization, and to such a form of Government
and laws, as to be entitled to be recognized as so many sovereign
states governed by laws of their own.'>*

In his notes, Justice William Burton went further, dismissing Aborig-
inal law as “consistent with a state of the grossest darkness and irrational
superstition” and nothing more than “the wildest most indiscriminatory
notions of revenge.”'*®

The Murrell case concerns jurisdiction, but in finding the Court was
able to try cases between Aboriginal people, the decision touches on the
legal basis for the acquisition of British sovereignty over Australia. In
contrast to the approach adopted in the United States, courts in Australia

131. Ballard (cited in Kercher), at 413.

132. Id. at 414. Note the similarities to the U.S. decision in Ex parte Crow Dog, 109 U.S.
556 (1883), where the Supreme Court held that a federal court did not have jurisdiction to
try an Indian who killed another Indian on a reservation when that offense had been settled
by traditional dispute resolution systems.

133. R v Murrell (N.S.W. Supreme Court, April 11, 1836) (Austl.). Cited in Kercher,
supra note 130, at 415.

134. Id. at 415-16 (emphasis in original). The response in Murrell maps neatly onto the
response to Ex parte Crow Dog. In New South Wales, the Court reversed its decision, hold-
ing the primitive status of Aboriginal peoples meant they had no law worthy of its name.
In the United States, Congress passed the Major Crimes Act of 1885, which placed serious
felony oftenses under the jurisdiction of the federal government.
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considered the continent terra nullius. The decision reflected official
government policy. The year before Murrell was decided, grazier John Bat-
man purported to negotiate a “treaty” with Wurundjeri, Bunurong, and
Wathaurung peoples (in what is now southern Victoria) that ceded over
600,000 acres of land."* Colonial authorities were unimpressed. Richard
Bourke, the Governor of the New South Wales Colony annulled the
“treaty,” proclaiming that “Every . . . treaty, bargain and contract with the
Aboriginal Natives . . . for the possession, title or claim to any Lands . . .
is void and of no effect against the rights of the Crown.”"” Bourke’s Proc-
lamation was not issued to protect the Wurundjeri from an unfair contract.
It was issued because the government did not believe Aboriginal peoples
had any legal right to the land. The entire colony was considered “vacant
lands of the Crown;”"*® only it had the authority to sell or distribute land."”

Not everyone was convinced. In 1841, the Supreme Court of New
South Wales for the District of Port Phillip (now Melbourne) heard
another case involving one Aboriginal man killing another Aboriginal man.
In R v Bonjon,"*" Justice John Willis reached a very different conclusion. In
a remarkable judgment, Justice Willis held that it is evident Aboriginal
people “have laws and usages of their own,”"*" and lamented the fact that
“no treaty was made with the Aborigines — no terms defined for their
internal government, civilization and protection.”'** Justice Willis noted
further that clearly ferra nullius cannot be the basis for the acquisition of
British sovereignty because the continent was not vacant. As the country
was not conquered nor ceded by treaty, it was necessary to investigate the
situation in other colonies. Justice Willis considered the United States,
New Zealand, Jamaica, and Saint Vincent, before concluding that “the
Aborigines must be considered and dealt with, until some further provision
be made, as distinct, though dependent tribes governed among themselves
by their own rude laws and customs.”'* Interestingly, while the language
echoes that of Chief Justice Marshall in Cherokee Nation v. Georgia,'** the
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case is not cited, though it appears to have been raised by counsel for Bon-
jon."™ In any event, given the evident shift from Murrell, Justice Willis
noted that the question is “too momentous” “to be thus hastily decided.”
With the agreement of the parties, the trial proceeded without prejudice
to the question of jurisdiction.'** Bonjon was later discharged.

The Bonjon case offered an alternative path for British colonization of
Australia. The decision accepted that Aboriginal peoples possessed the con-
tinent, had a complex system of laws that governed their relationships, and
that the British could only acquire sovereignty over the country through
treaty or conquest. Consistent with Cherokee Nation, Bonjon recognized a
degree of self-government. However, even this would prove too difficult
in Australia. The Governor of New South Wales, George Gipps, Chief
Justice Dowling, and colonial society dismissed the judgment,'’ leading
Justice Willis to send a copy to the Colonial Office in London. They
replied “curtly,” noting that Murrell remained good law.'*® In 1843, after
ongoing disputes between the judge and colonial society, Governor Gipps
removed Justice Willis from his post.'*” As far as the British and colonial
authorities were concerned, Aboriginal and Torres Strait Islander peoples
had no law worthy of its name and no rights or interests in the land they
had occupied for 60,000 years.

Perhaps reflecting the official position of government authorities, of
these three cases only Murrell was formally reported or cited with approval
in later decisions.”™ Australian law developed on the fiction that the
continent was, as the Judicial Committee of the Privy Council (then Aus-
tralia’s highest court) declared in the 1889 case of Cooper v Stuart,”" “prac-
tically unoccupied, without settled inhabitants or settled law.”'>* This
view, that no inherent rights were held by Indigenous peoples, supported
the expansion of settlement into the interior of the continent. It would be
many years before ferra nullius was reconsidered.
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D. Key Similarities and Differences across the United States and Australia

The Doctrine of Discovery was applied in different ways in the
United States and Australia but there are key similarities.' In both cases,
European powers asserted sovereign rights over the land on the basis of
discovery, occupation, and possession. The lands they claimed were exten-
sive, far beyond their initial capacity to control, and beyond even their
limited exploration into the interior of each continent. These claims were
justified by both Christianity and civilization: the Indigenous nations who
had possessed their country for generations were considered to be inferior
and whatever rights they possessed could be discarded. As this suggests, the
acquisition of sovereignty by the British also necessarily diminished any
rights that the Indigenous peoples possessed.

It is here where distinctions emerge. In Australia, the rights of Abo-
riginal and Torres Strait Islander peoples were entirely discarded: the Brit-
ish considered that they were “so low in the scale of social organization
that their usages and conceptions of rights and duties are not to be recon-
ciled with the institutions or the legal ideas of civilized society.”'** The
concept of ferra nullius was expanded to include Indigenous nations
throughout the Australian continent.” In the United States, by contrast,
Indigenous nations retained their right to self~government and limited
property rights in land."® Indian nations were recognised as political com-
munities and treaties were negotiated to develop strategic alliances, facili-
tate trade, and take land."” While the U.S. Supreme Court recognized
much later that Indian treaty rights could be stripped by Congress, recog-
nition of sovereignty retains significance today."® It ensures that the United
States engages on a government-to-government basis with Indian nations.
Nevertheless, the Doctrine of Discovery—and its denial of Indigenous
rights—continues to marginalize and discriminate against Indigenous
nations. In the following Section, we explore efforts at mitigating the
Doctrine.
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[II. ATTEMPTS TO MITIGATE THE DOCTRINE IN THE UNITED STATES

The United States executive and legislative branches have never
expressly taken steps to repudiate or roll back the Doctrine. Neither has
the United States Supreme Court ever seriously reconsidered the Johnson
v. M’Intosh decision. In fact, the Court has cited Johnson with approval
scores of times, most recently in 2005, and the lower federal and state
courts cite Johnson repeatedly.” But this does not mean that the United
States has never taken actions, whether by accident or by implication, that
addressed Discovery issues and attempted to mitigate the impacts of that
legal principle and colonization on Indian nations and peoples. In this
Section we analyze examples that were at least implicitly intended to
address the egregious colonial impacts of Discovery.

A. Reparations and the Indian Claims Commission

The most significant legislative effort directed towards making
amends for colonization in the United States is the Indian Claims
Commission. In 1946, Congress enacted the Indian Claims Commission
Act,'™ and created the Indian Claims Commission (“ICC”). The ICC was
an administrative body designed to examine and issue monetary awards in
all claims that Indian nations brought against the United States for viola-
tions of U.S./Indian treaties, federal laws and duties, and for contract and
tort actions. The Act required that all claims be filed with the ICC within
five years or be lost forever.'"! Notably, the Act prevented the United
States from raising any statutes of limitation or laches defenses.'®® Appeals
of ICC decisions went to the Court of Claims with certiorari review in the
U.S. Supreme Court.'” Congress also directed the Commission to create
an Investigation Division that was to literally assist tribes in researching and
establishing their claims.'® Regrettably, the ICC never created this
entity.'®

By the deadline of August 31, 1951, far more claims had been filed
than were ever expected, over 850.'° The Commission worked slowly,
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and Department of Justice attorneys aggressively litigated the cases.'”’

Congress was forced to extend the life of the Commission four times, but
in September 1978 the Commission was dissolved and approximately
sixty-eight remaining cases were transferred to the U.S. Court of Claims.'*®
Ultimately, tribal litigants received judgments exceeding $800 million."”

All scholars agree that the primary reason Congress enacted the ICC
was because it had been hounded for over a century by a continual stream
of petitions to allow tribal suits against the United States in federal court.'”’
Before the ICC, Indian nations could only sue the United States if granted
that right in a special jurisdictional statute enacted by Congress; unsurpris-
ingly, these acts were extremely difficult to obtain.'”" Nevertheless, from
1881-1946, Congress enacted at least 142 jurisdictional statutes that
granted a specific Indian nation the right to file a treaty, contract, tort, or
human rights claim in a specific federal court."”” In the ICC, Congress
intended that these longstanding tribal claims about colonialism, illegal
federal actions, and even morally suspect acts by the United States should
be adjudicated once and for all.'"” Obviously, after being continually
petitioned by numerous tribes for nearly one hundred years to allow their
claims to proceed, Congress was well aware of the charges being made
against the United States of broken treaties and the theft of America from
Indigenous peoples and nations.

Another reason Congress enacted the ICC was to settle questions
about the United States discriminating against Indian nations and peoples.
This argument arose because in 1863 Congress withdrew jurisdiction from
the U.S. Court of Claims to hear cases by Indian tribes about treaty viola-
tions.'”* Consequently, there were no courts where Indian nations could
bring their claims. Many charged that this was discrimination against Indian
individuals who were, after all, American citizens. Thus, Congress clearly
stated in the unanimous House of Representatives report recommending
passage of the ICC that the Act was designed “to right a continuing wrong

167. PRUCHA, supra note 91, at 1021.

168. Id.; COHEN’S, supra note 101, at 88; ROSENTHAL, supra note 63, at xi.
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to our Indian citizens” and to prevent this “lingering discrimination.”'”

When President Truman signed the ICC into law, he also stated that it was
designed to end discrimination against Indians and tribal nations and to
grant them access to the Court of Claims to hear their claims.'”

To accomplish these laudatory purposes, Congress liberally defined
five kinds of claims Indian nations could file with the ICC. Under the first
two causes of action, tribes were allowed to bring claims in law or equity
based on the Constitution, laws, treaties, or executive orders, including
tort claims.'”” The third cause of action that Congress authorized was
unique and, we allege, demonstrates that Congress wanted to mitigate the
impacts of colonization. Congress authorized the Commission to hear
“claims which would result if the treaties, contracts, and agreements . . .
were revised on the ground of fraud, duress, unconscionable consideration,
mutual or unilateral mistake, whether of law or fact, or any other ground
cognizable by a court of equity[.]”"”® The fourth authorized claim was for
the United States taking Indian “owned or occupied” lands without paying
an agreed-upon compensation.'”” In effect, the Commission was to
“perform the political function of going behind a treaty” to hear cases and
to investigate governmental liability for “so-called ‘Indian title’ or ‘aborig-
inal title.””™ It is clear that Congress intended to vest the ICC with
jurisdiction “broad enough to include all possible claims.”"™

The fifth type of claim Congress authorized was even more radical
and unknown to American law. It explicitly demonstrated that Congress
wanted the Commission to adjudicate any and all claims or arguments

175. H.R. REP., supra note 160, at 1-2. See also Hearing before the Committee on Indian
Affairs, House of Representatives, 79th Cong., 1st Sess., on H.R. 1198 & H.R. 1341
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L. REv. 359, 388-89 (1973); accord COHEN’S, supra note 101, at 439 (the ICC allowed
recovery for taking of original Indian title, or “aboriginal title,” not recognized by a treaty
or statute).

181. COHEN'S, supra note 101, at 151 (citing H.R. Rep. No. 79-1466, at 10 (1945)).



300 Michigan Journal of Race & Law [VOL. 28:2

against the United States about colonization and its impacts on Indian peo-
ples and tribes.'® This is so because Congress mandated that the Commis-
sion hear “claims based upon fair and honorable dealings that are not recognized
by any existing rule of law or equity.”'® Many scholars have called these moral
claims. Thus, Congress created a unique type of claim that was “unprece-
dented jurisdiction for any court” over claims that “arise from moral
wrongs.”'® This claim shows that Congress’ intent was to address every
possible argument or claim by Indian nations and peoples against the
United States no matter the basis. Congress wanted to end the shaming of
America for colonization, “Manifest Destiny,” and its mistreatment of In-
digenous nations and peoples.'™ Regrettably, though, the Commission
exercised its jurisdiction very narrowly, and apparently only one case ever
proceeded to judgment on the moral claim of fair and honorable
dealings.'®

There is only one conclusion to be reached from Congress creating
the ICC. Congress wanted to put to rest the shameful allegations that had
been heaped on the United States, and in fact still are plaguing the U.S.,
for its mistreatment of Indigenous nations and for over two centuries of
colonization."” Some argue that it is time for Congress to consider creating
another claims process and to pay even more reparations to Indian
nations.'® The fact that the ICC did not totally fulfill its promise strength-
ens that argument and suggests a new Claims Commission process should
be initiated.
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B. Claims Resolution Act of 2010

In 1996, Elouise Cobell filed a class action lawsuit against the United
States for violating its trust duty to over 300,000 individual Indian benefi-
cial owners of lands which the United States held in trust."® The Cobell
claims were reported to be worth up to $100 billion dollars."” After
thirteen years of litigation and twenty legal opinions, the District Court for
the District of Columbia awarded the plaintifts $455,600,000 in restitution
for monies earned from their properties that had been withheld by the
United States.”" That decision, however, was vacated by the District of
Columbia Circuit Court of Appeals.'*?

The Executive Branch and Congress decided to settle the Cobell
claims and similar lawsuits that had been filed by numerous tribal govern-
ments.'” While the District Court had awarded less than half a billion
dollars, Congress enacted the Claims Resolution Act of 2010"* and
approved a settlement of $3.4 billion.'”” One and a half billion dollars was
paid to the Cobell class members and $1.9 billion was appropriated to buy

reparations to African-Americans. E.g., Kurtis Lee, California Panel Sizes Up Reparations for
Black Citizens, N.Y. TIMES (Dec. 5, 2022), https://www.nytimes.com/2022/12/01/busi-
ness/economy/ california-black-reparations.html; Alfred L. Brophy, The World of Repara-
tions: Slavery Reparations in Historical Perspective, 3 J. L. SOC’Y 105 (2002). It is worthy to
note that Canada recently agreed to pay $2 billion to Indigenous peoples for harms caused
by native boarding schools. Ian Austen, Canada Settles $2 Billion Suit Over ‘Cultural Genocide’
at Residential Schools, N.Y. TIMES (Jan. 21, 2022), https://www.nytimes.com/2023/01/21
/canada-indigenous-settlement.html. The United States could face similar claims. See gen-
erally Ann Piccard, Death by Boarding School: “The Last Acceptable Racism” and the United
States” Genocide of Native Americans, 49 GONz. L. REv. 137 (2013).

189. Brooke Campbell, Note, Cobell Settlement Finalized After Years of Litigation: Victory
at Last?, 37 AM. INDIAN L. REV. 629 (2013).

190. E.g., Native American Trust Fund: Massive Mismanagement, (Sept. 29, 2016),
https://www.fcnl.org/updates/2016-09/native-american-trust-fund-massive-mismanage-
ment (last visited Jan. 27, 2023).

191. Cobell v. Kempthorne, 569 F.Supp.2d 223, 226 (D. D.C. 2008). See also COHEN’S,
supra note 101, at 418, n.15; John W. Ragsdale Jr. Sacred in the City: The Huron Indian
Cemetery and the Preservation Laws, 48 URB. LAW. 67, 120 n.453 (2016).

192. Cobell v. Salazar, 573 F.3d 808 (D.C. Cir. 2009), cert. dismissed, 561 U.S. 1020
(2010).

193. Attorney General Holder, Secretary Salazar Announce Settlement Of Cobell Lawsuit
On Indian Trust Management, U.S. Dep’t of Justice, Dec. 8, 2009, https://www justice.gov
/opa/pr/attorney-general-holder-secretary-salazar-announce-settlement-cobell-lawsuit-
indian-trust (last visited Jan. 27, 2023).
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interests in land for Indian nations.'” It is interesting that Congress

included the tribal land buy-back program in this settlement. The tribes
were not part of the Cobell class action, although many Indian nations had
filed lawsuits making similar claims that the United States had violated its
trust duties to them and had mismanaged tribally owned trust lands."” In
reaction, the executive branch and Congress proactively reached out to
settle these tribal cases along with the vacated judgment in Cobell. Congress
was seemingly once again eager to put to rest Indian claims of unfair
dealing by the United States.

The tribal land buy-back program lasted for ten years and apparently
all $1.9 billion was spent to bring back into tribal ownership nearly two
million acres of individually-owned fractionated land interests. These
fractionated interests on many reservations had been caused by the General
Allotment Act of 1887. The operation of that Act led to miniscule, frac-
tionated interests owned by numerous individual Indians in parcels of
individually owned trust lands. These small ownership interests often made
the property rights nearly unusable and worthless. Congress was well aware
that these limited property rights were the result of the federal Allotment
Era that lasted from 1887-1934, and it had tried to fix this problem
before.'”® Almost all historians, commentators, and tribal nations consider
the Allotment Era and that federal policy to have been especially destruc-
tive to Indian nations, cultures, reservations, and their land base.'”

The settlement the Executive Branch negotiated, and that Congress
enacted into law, settled the Cobell claims for more than seven times the
judgment awarded by the district court. This settlement, of course,
included the tribal buy-back program that also settled pending tribal law-
suits. In our opinion, the Claims Resolution Act can be viewed as another
attempt by Congress to address major problems and inequities that the
United States caused native nations and peoples by imposing on them fed-
eral policies, laws, colonization, and, in essence, the Doctrine of Discovery.

196. Consultations on Cobell Trust Land Consolidation, https://www.doi.gov/cobell
(last visited Jan. 27, 2023). The buy-back program resulted in nearly 2 million acres of land
being returned to tribal ownership. Kristen A. Carpenter & Angela R. Riley, Privatizing the
Reservation?, 71 STAN. L. REV. 791, 839 n.307 (2019).
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28, 2023).

198. Congress has tried three times to address the fractionalization of land ownership
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C. Other Federal Actions

The United States has taken other steps that appear to be attempts to
address or lessen the impacts of the DoD on the Indigenous peoples in
America. In 1928, the Meriam Report,”” demonstrated graphically the
poverty, poor health and living conditions, low educational attainment
levels, and short life expectancies of Indian peoples in the United States.*"'
This report led to further studies by Congress and the enactment of the
Indian Reorganization Act (“IRA™) in 1934.% The very word “reorgan-
ization” demonstrates that Congress knew that colonization had nearly
destroyed tribal nations and brought Indian peoples into desperate situa-
tions that had to be rectified and that federal Indian policies and objectives
had to be reorganized. Consequently, Congress authorized the Secretary
of Interior to take new lands into trust for Indian nations in an attempt to
restore some of the tribal land base lost to colonialism.*” The IRA also
attempted to help Indian nations restore their governing entities and
capacities by encouraging tribal peoples to organize their governments
under written constitutions and bylaws.*”* The Act also enabled tribal
governments to create tribally-owned corporations under federal corporate
charters to assist economic development in an attempt to raise Indian
peoples and reservation communities out of the deplorable situations they
were in by the late 1920s.2

Another example of congressional action regarding colonialism
involves Native Hawaiians. Native Hawaiians are not ethnically classified
as American Indians but they are, of course, the Indigenous peoples of the
Hawaiian Islands.*® The United States was heavily involved in the 1893
overthrow of the last Hawaiian monarch and later annexed the Islands.*”’
On the one hundredth anniversary of that 1893 action, Congress enacted

200. National Indian Law Library, https://narf.org/nill/resources/meriam.html (last
visited Jan. 27, 2023).

201. PRUCHA, supra note 91, at 808-12, 836-38, 862-63; Gale Archives, Meriam Report on
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/binaries/content/assets/ gale-us-en/primary-sources/archives-unbound/primary-sources
_archives-unbound_meriam-report-on-indian-administration-and-the-survey-of-conditions-
of-the-indians-in-the-u.s.pdf (last visited Jan. 27, 2023).
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note 91, at 954-73.
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a joint resolution as “an apology to Native Hawaiians on behalf of the
United States for the overthrow of the Kingdom of Hawaii.”*”®

Finally, the question often gets raised whether the U.S. Supreme
Court might reconsider or even reverse_Johnson v. M’Intosh and its adoption
of the Doctrine of Discovery two hundred years ago. In 2018, the Con-
federated Tribes and Bands of the Yakama Nation specifically requested
that the Court reexamine Johnson and repudiate the Doctrine.”” The
Nation argued that the Court has reversed longstanding decisions in the
past and cited cases on segregated schools, interracial marriage, and poll
taxes as examples. In 2022, of course, the Court reversed the forty-nine-
year-old case of Roe v. Wade.”"" While we will not attempt to predict what
the Court might do in regards Johnson, it is an intriguing thought experi-
ment to ask what effect, if any, reversing Johnson or repudiating the DoD
today might actually have on Indian law and policies, and on tribal and
individual Indian land and other rights.

D. Opening the Courts to Tribal Litigation

A less prominent but no less significant means to redress the perni-
cious effects of the DoD is through permitting tribes to litigate in federal
courts.”'! In 1946, in the Indian Claims Commission, Congress opened the
federal government and the U.S. courts to a veritable flood of tribal litiga-
tion. But that Act did far more than just create the temporary Commission
to hear tribal claims. In the ICC, Congress also opened the U.S Court of
Claims to all future tribal lawsuits for any claims that accrue after August
13, 1946.%"* Indian nations have aggressively used that court ever since.

In addition, Indian nations can sue the United States for breach of its
trust responsibilities and have filed hundreds of such suits.?”* In a nutshell,
the United States has voluntarily taken on the fiduciary duties of a guardian
or trustee over Indian nations and their properties and lands, and to some
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relevant to note here that the United States has not waived its sovereign immunity and
rendered itself subject to being sued in the Organization of American States Inter-American
Court of Human Rights. https://www.corteidh.or.cr/que_es_la_corte.cfm?lang=en (last
visited Jan. 21, 2023).
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extent over Indian individuals and their properties.®'* A perfect example of
the violation by the United States of its trust duty to properly manage, and
even to provide a simple accounting of individual Indians’ funds on deposit
with the United States, was the Cobell litigation discussed above. As men-
tioned, that litigation led to twenty written opinions in the U.S. District
of Columbia District and Circuit Courts before the United States settled
the case. Tribal breach of trust cases against the United States are filed and
won regularly by Indian nations and peoples as demonstrated by recent
cases from 2021 and 202225

Moreover, in the Contract Disputes Act,*'® Congress allows plaintifts
to sue the United States over contract claims. The Act does not contain
tribal specific provisions, but it also does not prevent Indian nations from
bringing these kinds of suits as Congress did in 1863 for the Court of
Claims. Consequently, the currently named U.S. Court of Federal Claims
has jurisdiction to hear suits by Indian nations against the United States
over contracts.”"’

Furthermore, the federal Administrative Procedure Act (“APA”)*'®
waives federal sovereign immunity for lawsuits challenging agency actions
if they are not seeking money damages.”"” This Act is not tribal specific,
but again, Congress did not exclude Indian nations from filing such suits,
and tribes regularly do so.”* The federal trust responsibility discussed above
creates a unique feature for tribal lawsuits under the APA. Agency decisions
that might ordinarily be deemed within an agency’s discretion can none-
theless violate federal trust duties to tribes and be actionable.*”!

In the 1960s and 1970s, federal Indian policy turned to the relatively
pro-native Self-Determination Era.** In 1975, Congress enacted the
Indian Self-Determination and Education Assistance Act (“ISDA”).** Un-
der this Act, tribal nations enter contracts with the federal government and
operate federal Indian programs themselves.” A provision in the ISDA

214. E.g., Seminole Nation v. United States, 316 U.S. 286 (1942); COHEN’S, supra note
101, at 423-29.
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allows tribes to bring monetary claims against the United States for breach
of ISDA contracts in the federal district courts, or they can elect to sue in
the Court of Federal Claims under the Contract Disputes Act discussed
above.” In addition, if the Secretary of Interior declines to enter into an
ISDA contract with a tribe, the Indian nation may file an administrative
appeal or sue the Secretary in federal district court.”

Finally, in 1965, Congress enacted an enormous and very significant
expansion of tribal access to federal courts when it enabled tribal govern-
ments to file their own lawsuits and sue the United States and other
defendants in the federal district courts.””” In 1976, the Supreme Court
expressly recognized the import of this change, stating that this statute
“open|ed] the federal courts to the kind of claims that could have been
brought by the United States as trustee, but for whatever reason were not
so brought.”**® The Court noted that “the legislative history” clearly indi-
cated congressional intent to open the federal courts.*” At least one scholar
argues emphatically that this provision was a major expansion of tribal cases
and rights in the federal courts because “Indian cases were relatively rare
in the federal courts until 1965, when Congress opened the doors of the
federal district courts to tribal suits.”*" This same scholar argues that access
to the district courts helped Indian nations and Indian law immeasurably
because Article III district court judges were far more open to novel tribal
claims and developing Indian law than the Article I judges of the Court of
Claims.*"

Under the Indian Claims Commission and the federal laws men-
tioned above, Indian nations have sued the United States for violations of
treaties, fiduciary and trustee duties, and other wrongs.* These lawsuits
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are nothing less than tribal nations fighting federal domination and actions,
and ultimately fighting colonization and its impacts. The U.S. Congress
could probably have prevented most of these claims from ever being heard
in the federal courts. The only conclusion we can reach from the intent
and impact of these laws is that the United States and Congress are content
to allow Indian nations to protect their rights and fight colonialism in the
federal courts.

E. Revoking the Papal Bulls on Discovery

Since at least the mid-1970s, international Indigenous leaders and
activists have been petitioning the Catholic Church to revoke the papal
bulls of the fifteenth century that helped create the international law of
colonialism.” As already mentioned, papal bulls in 1436, 1452-55, and
1493 played a significant role in developing and defining the DoD. The
Church has so far resisted these requests. In fact, the Vatican ambassador to
the United Nations explained in 2010 that these bulls had already been
impliedly repealed in past centuries and that they are only “historic
remnant[s] with no juridical, moral or doctrinal value.”**

Notwithstanding that argument, when Pope Francis visited Canada
in 2022 Indigenous peoples and leaders and others requested that he with-
draw or reject these bulls.” Many people expected that to happen during
the visit. When that did not occur, some reporters, even for Catholic pe-
riodicals, expected it to happen in the weeks following the Pope’s visit.”*
But, to date, the Vatican has not taken that action.

In contrast, other Christian denominations in several countries have
already adopted resolutions expressly repudiating the DoD and suggesting
ameliorative solutions. Perhaps the first was the Episcopal Church in the
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United States which adopted such a resolution at its 76™ General Conven-
tion in 2009.%” The Anglican Church of Canada also adopted a resolution
in 2010.%28 In 2012, the World Council of Churches Executive Committee
adopted a resolution repudiating the Doctrine.” The World Council has
352 Christian churches as members and the Catholic Church, while not a
member, has worked closely with that organization for over three
decades.” Various individual churches and dioceses continue to issue
statements rejecting the Doctrine and some have even taken concrete steps
to try to rectify past wrongs.*'

We have long believed that such actions are very worthwhile
endeavors. Such campaigns and actions bring attention to issues surround-
ing colonialism, educate people on this issue, and encourage further activ-
ism to counteract the adverse impacts of the Doctrine. These church res-
olutions and the campaigns to adopt them have received news coverage
and have educated many people to the existence and pernicious effects of
the DoD. We believe that far more attention and worldwide publicity
would be brought to this issue if the Catholic Church were to repudiate
the relevant bulls. It would surely be a worldwide educational moment
that would add considerably to efforts to encourage international organi-
zations and governments to take concrete steps to address the impacts of
colonization.

On the other hand, we must point out that the formal withdrawal of
these bulls by itself will not somehow change world history, the effects of
colonization, governmental policies, or the property laws and human rights
in any country. In our opinion, one cannot look to church resolutions or
to the possible withdrawal of papal bulls as the end-all, be-all of resisting
and reversing the DoD. Unraveling the international law of colonialism is
going to take far more than just sympathetic words from churches and
efforts directed at Christian denominations.
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I[V. RECONSIDERING TERRA NULLIUS IN AUSTRALIA

Colonization in Australia proceeded on a difterent basis than in North
America. Unlike the situation in the United States, the British did not
engage in treaty-making nor attempt to develop treaty relationships with
the Indigenous peoples who occupied and cared for the country. This
failure to negotiate has had significant consequences. The absence of trea-
ties helped establish a legal framework that denied Aboriginal and Torres
Strait Islander peoples’ rights to sovereignty and self-determination and
ignored their legal interests.>** While some cracks began to emerge in the
1970s as Aboriginal and Torres Strait Islander peoples contested the official
narrative, it was not until the Mabo decision in 1992 that Australian law
recognized Indigenous peoples’ rights to land.*” The judgment brought
Australian law closer into line with other common law settler states like
the United States.”** It nonetheless caused significant discomfort to many
non-Indigenous Australians. Drawing on the momentum created by the
judgment, the Australian Parliament enacted the Native Title Act 1993
(Cth) (“NTA”)** which created a narrow but clear legal pathway for
Aboriginal and Torres Strait Islander communities to seek legal recognition
of their rights and interests in land.

In this Part, we examine how Aboriginal and Torres Strait Islander
peoples began to pry open legal and political fissures in the official narrative
during the 1970s. Their efforts culminated in the Mabo decision in the early
1990s. We then explore that decision in detail, outlining how the judg-
ment offered a partial reassessment of colonization in Australia. This im-
portant contextual material will allow fuller discussion of whether and how
Mabo and the NTA have contributed to unravelling the international law
of colonialism in Australia.

A. Chiseling Cracks into the Legal Story of Colonization

The legal fagade of colonization in Australia held firm in the years
following Cooper v Stuart.>** Whatever the factual absurdity, the legal posi-
tion was clear: the continent of Australia was “practically unoccupied”
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upon the acquisition of British sovereignty in 1788.%"” It was not until the
1960s and 70s that cracks in this legal facade began to emerge.

In 1963, the Australian government excised more than 115 square
miles of land from the Arnhem Land Aboriginal Reserve in northern Aus-
tralia to facilitate the development of a bauxite mine.**® There was no
consultation with the Yolngu people, the Traditional Owners of the coun-
try, let alone compensation. The Yolngu objected strenuously, submitting
two petitions to the Australian Parliament. Written in both Yolngu and
English, the petitions were set on bark and bounded by designs painted in
ochre, illustrating both Yolngu law and their connection to country. The
petitions explained that “the land in question has been hunting and food
gathering land for the Yirrkala tribes from time immemorial” and “that
places sacred to the Yirrkala people, as well as vital to their livelihood are
in the excised land.” The petitions spoke to the alienation felt by Indige-
nous peoples in Australia, noting that the “people of this area fear that their
needs and interests will be completely ignored as they have been ignored
in the past.”**

A Parliamentary Committee investigated the situation. The Com-
mittee concluded that the Yolngu should be compensated for the loss of
their traditional territory by granting land rights, royalties from the mining
operation, and providing financial compensation for the loss of traditional
occupancy “even though these rights are not legally expressed under the
laws of the Northern Territory.””” However, these recommendations
were ignored, and the lands granted to mining company Nabalco. The
Yolngu took their case to the Northern Territory Supreme Court seeking
an injunction to stop the development of the bauxite mine.”' In Milirrpum
v Nabalco,”* the Yolngu asserted they held a communal native title over
their lands, and that their legal rights had not been extinguished by Aus-
tralian law. Justice Richard Blackburn struggled “to reconcile the facts pre-
sented to him with the legal fictions he felt bound to uphold.”* Although
acknowledging the Yolngu people possessed “a subtle and elaborate system
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[of laws] highly adapted to the country in which the people led their
lives,”* Justice Blackburn felt bound to follow the precedent in Cooper v
Stuart. He held that native title “does not, and never has formed, part of
the law of any part of Australia.”*>

The Yolngu were “deeply shocked” but determined not to appeal
the decision to the High Court.* Instead, they adopted a political strategy.
In a statement to Prime Minister Willlam McMahon, the Yolngu
explained:

We cannot be satisfied with anything less than ownership of the
land. The land and law, the sacred places, songs, dances and
language were given to our ancestors by spirits Djangkawu and
Barama. We are worried that without the land future genera-
tions could not maintain our culture . . . . The Australian law
has said that the land is not ours. This is not so. It might be right
legally but morally it’s wrong. The law must be changed. The
place does not belong to white man.*’

Justice Blackburn may have ruled against the Yolngu, but he believed
that their rights to land should be recognized. In a highly unusual confi-
dential memorandum to the Government and Opposition, he noted that
the morality of a system of Aboriginal land rights was “beyond question.”?**
Following a change in government and inquiry into Aboriginal land rights
in the Northern Territory, the Australian Parliament passed the Aboriginal
Land Rights (Northern Territory) Act 1976 (Cth) (‘NT Land Rights Act’).>
This was the first law by any Australian government to recognize
Aboriginal rights to land and to establish a legal basis for Aboriginal people
in the Northern Territory to claim land based on customary or traditional
occupation.

In Milirpum, an Australian court exposed the factual basis underpin-
ning the decision in Cooper as inaccurate. A few years later in the Western
Sahara Advisory Opinion,” the International Court of Justice condemned
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the concept of terra nullius as morally repugnant.®' Nevertheless, Australian
law chose not to deviate from the path it initially set out on, perceiving
co-existing sovereignties as incompatible.

Consider a 1979 High Court case. In Coe v Commonwealth,” Wirad-
juri man Paul Coe sought to amend his statement of claim to declare that
British sovereignty had been wrongly asserted over Australia and that
Aboriginal people remained a sovereign nation. In oral argument, Coe
drew on the U.S. concept of “domestic dependent nations” to argue that
Aboriginal people continued to possess a residue of self-governing powers.
Justice Harry Gibbs forcefully rejected the submission. Justice Gibbs noted
that “it is fundamental to our legal system that the Australian colonies
became British possessions by settlement and not by conquest.”* Justice

Gibbs concluded:

[T]he history of the relationships between the white settlers and
the aboriginal people has not be [sic] the same in Australia and
in the United States, and it is not possible to say, as was said by
Marshall CJ, at p. 16, of the Cherokee Nation, that the aboriginal
people of Australia are organised as a ‘distinct political society
separated from others’, or that they have been uniformly treated
as a state. The judgments in that case therefore provide no
assistance in determining the position in Australia. The aborig-
inal people are subject to the laws of the Commonwealth and
of the States or Territories in which they respectively reside.
They have no legislative, executive or judicial organs by which
sovereignty might be exercised. If such organs existed, they
would have no powers, except such as the laws of the
Commonwealth, or of a State or Territory, might confer upon
them. The contention that there is in Australia an aboriginal
nation exercising sovereignty, even of a limited kind, is quite
impossible in law to maintain.**

Nevertheless, pressed by Aboriginal and Torres Strait Islander claims,
fractures were slowly emerging. In the 1985 case of Gerhardy v Brown,”*
High Court Justice William Deane remarked obliquely that the Australian
common law “has still not reached the stage of retreat from injustice”
which the United States reached in 1823, when Chief Justice Marshall
accepted that “the ‘original inhabitants’ should be recognized as having ‘a
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legal as well as just claim’ to retain the occupancy of their traditional
lands.”>%

The judiciary could only go so far. With the courts seemingly unable
to rectify the legal fiction upon which Australia was built, efforts turned to
the political sphere. In the 1980s, the Australian government under Prime
Minister Bob Hawke promised to implement a national system of land
rights for Aboriginal and Torres Strait Islander peoples,®” and to negotiate
a treaty to recognize their “prior ownership, continued occupation and
sovereignty.”*® Neither eventuated. National land rights legislation was
met with hostile opposition from the large mining states of Western Aus-
tralia and Queensland, forcing the Labor government to shelve its plans.?*”’
Similarly, the call for a treaty was attacked by the conservative Liberal-
National Opposition, who considered it “a recipe for separatism” and “an
absurd proposition that a nation should make a treaty with some of'its own
citizens.”””" Something was needed to break this impasse.

B. Mabo (No 2): A Partial Reassessment

Australian law continued to operate on the view that upon the British
Crown’s acquisition of sovereignty in 1788, no Indigenous law, customs,
or rights, including interests in land, survived. Aboriginal and Torres Strait
Islander peoples contested this position. In petitions, protests, and litiga-
tion, First Nations peoples fought against the imposed legal system, calling
for recognition of their rights.””' However, while Milirpum, Coe, and Ger-
hardy revealed a growing unease within some political and legal circles over
the official narrative,””” it was not until 1992 that the High Court was
squarely confronted with this issue.

The Mabo case can be traced to a 1981 land rights conference held at
James Cook University in North Queensland. Eddie Koiki Mabo, a Torres
Strait Islander man, delivered a paper on the land inheritance system on
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Mer Island, and called for the legal protection of his rights to land.””
Several other papers explored how Indigenous peoples’ rights to land are
recognized under international law and the common law of other coun-
tries. One paper raised the prospect of a High Court challenge, noting that:

[W]hether or not [such a claim] was successful, [it] might very
well act as a catalyst for action at the political level . . . . A test
case brought by a group of Queensland Aboriginals who still
live on their tribal lands could influence the attitudes of white
Australians and the terms of the Makarrata [treaty]. [t might for
example lead to the establishment of a Court of Claims and an
Aboriginal Claims Commission similar to the ones set up in the
U.S.A. to determine the Indian claims to compensation for the
loss of tribal lands.**

After some discussion, the Mer Islanders decided to launch a
Milirrpum style claim, with Eddie Mabo as the lead plaintiff.””> The group
sought a declaration that the Australian common law could recognize the
land rights of the people of Mer in the Torres Strait.

The conservative Queensland government sought to foreclose the
case. In 1985, the State Parliament passed the Queensland Coast Islands De-
claratory Act 1985,””° which purported to retrospectively extinguish without
compensation any traditional rights to land that might exist in the Torres
Strait. When introducing the Bill into Parliament, the Deputy Premier
explained that its purpose was to “prevent interminable argument in the
courts on matters of history.”?”” In debate, the Deputy Premier attacked
the case directly, claiming “the islanders were being led by two Melbourne
University do-gooders” who are doing nothing more than “leading the
Islanders up the garden path.”*”® In Mabo v Queensland (No 1),*”” the Court
held 4-3 that the Queensland law was inconsistent with the Common-
wealth Racial Discrimination Act 1975 (Cth),® as it expropriated Torres
Strait Islander peoples’ rights to land without compensation, while not
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affecting non-Indigenous peoples’ land rights.®®' Section 109 of the
Australian Constitution provides that when a State law is inconsistent with
a law of the Commonwealth, the Commonwealth law prevails, and the
State law is invalid to extent of the inconsistency. The Queensland Act was
therefore invalid. Disaster was narrowly avoided.

Mabo v Queensland (No 1) allowed the main claim to continue. In
Mabo v Queensland (No 2), in a 6:1 decision, the High Court found for
Eddie Mabo and the Mer Islanders. The Court held that the common law
recognizes native title,” a form of Indigenous land tenure that “has its
origin in the traditional laws acknowledged and the customs observed by
the [relevant] indigenous people.”* In sole dissent, Justice Daryl Dawson
held that native title was extinguished on annexation or settlement.” In
reaching their conclusion, the six judges in the majority rejected the posi-
tion in Cooper v Stuart, holding that the Australian continent was neither
empty of people nor of laws. The majority also rejected the idea that ferra
nullius ““was an appropriate legal foundation for Australia and renounced it
as a legal fiction.””” In doing so, the Court removed one element of the
Doctrine of Discovery in Australia.

Mabo marked “the beginning of new national insight.”**® As if to help
non-Indigenous Australians come to terms with the decision, the language
used by several of the judges in the majority was “unusually emotive.”?*’
Indeed, the majority is explicit: “judged by any civilized standard,” Indig-
enous dispossession “is unjust,”* and “unacceptable in our society.”*"
Dispossession constituted “the darkest aspect of the history of this
nation,”*" and left a “national legacy of unutterable shame.””' The
majority’s condemnation steps beyond simple formal acknowledgement
and delves into a “jurisprudence of regret.”*”> Yet, far from a “judicial
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revolution”” the judgment itself was a “cautious correction”®* that
brought Australian law closer into line with historical fact, basic principles
of international law and justice, and the law in comparative settler states
such as the United States.

The decision recognized the historical fact that the Australian conti-
nent was not vacant, but the Court struggled with the legal consequences
of this step. Under international law at the time, a distinction existed
between “settled” and “conquered” or “ceded” colonies.”” In the former
case, English laws applicable to the colony apply with immediate force
given that there were no people or laws present for the territory. In the
latter cases, however, the laws of the original inhabitants would remain in
force until and unless they are altered by the new sovereign. We have seen
that Australian law had developed on the fiction that the land was vacant,
and the continent was settled. If the Court corrected this historical fiction,
what would this mean for Australian law? Justice Gerard Brennan articu-
lated the challenge facing the Court: “In discharging its duty to declare the
common law of Australia, this Court is not free to adopt rules that accord
with contemporary notions of justice and human rights if their adoption
would fracture the skeleton of principle which gives the body of our law
its shape and internal consistency.”? The Court avoided this difficulty by
reformulating the international law test for the acquisition of sovereignty.
Justice Brennan held that the rules appropriate for a conquered colony
should also apply for a settled colony, but only in relation to property
rights.?”

This sleight of hand has attracted significant criticism on the grounds
that it lacks legal logic and doctrinal consistency.*”® Nevertheless, it created
the conceptual space in Australian law for the Court to hold that pre-ex-
isting rights and interests in land could have survived the British acquisition
of sovereignty. Native title thus exists as a burden on the Crown’s radical
title. That burden can be removed. The acquisition of British sovereignty
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meant that native title could be extinguished by a valid exercise of legisla-
tive or executive power inconsistent with the continued right to enjoy
native title, such as by the grant of land to non-Indigenous settlers.*”

The decision also explained how native title could be recognized.
Aboriginal or Torres Strait Islander communities seeking to have their
rights and interests in their land and waters recognized by the common law
would need to satisfy two requirements. First, given that native title “has
its origin in and is given its content by the traditional laws acknowledged
by and the traditional customs observed by the indigenous inhabitants of a
territory,” they must first demonstrate they have continued to
acknowledge and observe their traditional laws and customs and, as such,
maintain the necessary connection to their traditional country.*” Second,
they must demonstrate that their native title has not been extinguished by
legislation or government action. These two hurdles impose significant
limitations that the Court itself acknowledged. Justice Brennan noted that
“since European settlement of Australia, many clans or groups of indige-
nous people have been physically separated from their traditional land and
have lost their connexion with it.”*"! For these communities, native title
will not be available. Neither will compensation. By 4-3, the Court held
that extinguishment of native title did not give rise to a right of compen-
sation at common law.*”® Compensation would only be available for the
loss of native title after the passage of the Commonwealth Racial Discrimi-
nation Act in 1975. It is discriminatory to deny compensation for the dim-
inution of property rights where the property in question is native title,
but not for other forms of property. The Racial Discrimination Act prevents
this.

Notwithstanding these limitations, Mabo (No 2) was immediately rec-
ognized as momentous. Guugu Yimidhirr lawyer Noel Pearson remarked
that the decision “represents a turning point in the history of Australia since
white ‘settlement’,” and “compels the nation to confront fundamental
issues concerning the Indigenous people of Australia, issues which have
been largely avoidable to date.”” Pitjantjatjara woman, Lowitja O’Do-
noghue, the Chairperson of the Aboriginal and Torres Strait Islander Com-
mission agreed, arguing that the decision imposed “a strong moral obliga-
tion” on the country: “to ensure that Australia’s Indigenous peoples who
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have maintained links to their traditional lands are given every opportunity
to have those links recognized.”"*

However, not everyone was as enthused with the judgment. In a
scathing essay, Palawa lawyer Michael Mansell argued that Mabo “will
prove a great disappointment,”” for though it “offers something for those
who are grateful for small blessings” it provides “nothing in the way of real
justice.”” Many conservatives also railed against the judgment. In their
view, the decision went too far.””” Mining director Hugh Morgan declared
that the Court’s “naive adventurism” had put Australia’s “territorial integ-
rity . . . under threat.”*” Richard Court, the Premier of Western Australia
and Peter Reith, a federal Liberal politician, called for a referendum to
overturn the decision. Legal scholar LJM Cooray considered the recog-
nition of native title would lead to a situation “analogous” to apartheid.’"’

Australian Prime Minister Paul Keating, the leader of the Labor Party,
dismissed the extreme nature of these attacks. Keating lauded Mabo (No 2)
as “a milestone decision,” arguing that it “gives Australia a tremendous
opportunity to get its relationship with the Aboriginal and Torres Strait
Islander people right.””"" Keating believed that legislation was the best way
“to do justice to the Mabo decision in protecting native title and to ensure
workable, certain, land management.”'? Several months of difficult and
contentious negotiations with Aboriginal and Torres Strait Islander peo-
ples, mining and pastoralists, and parties in the Parliament followed.*"?
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V. THE IMPACT OF MABO

In the 1980s the Australian government failed to enact Aboriginal
land rights legislation, let alone open treaty negotiations. Concerted oppo-
sition from State governments and the federal Opposition stymied progress,
and the Commonwealth government abandoned its efforts.’* The Mabo
decision fundamentally changed the political dynamics; it “thrust Aborigi-
nal land rights to the top of the national political agenda for almost a
year.””" Prime Minister Paul Keating described Mabo as offering the po-
tential for his government to provide justice to “Aboriginal Australians . . .
in a way that [not only] keeps the country cohesive” but moves us “closer
to a united Australia.””'® Without Mabo there would not be a Native Title
Act.

This is not to downplay the limitations in the Act itself. The NTA
was a compromise. Aboriginal and Torres Strait Islander peoples had to
accept that native title was extinguished across vast portions of the country
and that compensation for much of that extinguishment would not be pro-
vided. And yet, at the same time, the Act understood the High Court
decision as “something more than a threat to Australia’s land tenure sys-
tem;”" it set out a workable path for the determination and protection of
native title. In this Section we explore the impact of Mabo by examining
the NTA in detail and considering whether it has contributed to unravel-
ling the Doctrine of Discovery in Australia.

A. Context: A Limited Legal Response

The Native Title Act was finally passed by the Australian Parliament
in 1993.>"® Intended to codify the Mabo decision, the Act has four objec-
tives. It aims to: (1) provide for the recognition and protection of native
title; (2) establish the ways future dealings affecting native title may pro-
ceed; (3) establish a mechanism for determining claims to native title; and
(4) provide for the validation of past acts invalidated because of the exist-
ence of native title.”"” As this last objective suggests, the Act tries to balance
Indigenous and non-Indigenous peoples’ rights to land. Indeed, as its
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preamble explains, broadly the Act is “intended to further advance the
process of reconciliation among all Australians.” It acknowledges explicitly:

The people whose descendants are now known as Aboriginal
peoples and Torres Strait Islanders were the inhabitants of
Australia before European settlement. They have been progres-
sively dispossessed of their lands. This dispossession occurred
largely without compensation, and successive governments
have failed to reach a lasting and equitable agreement with
Aboriginal peoples and Torres Strait Islanders concerning the
use of their lands . ... The needs of the broader Australian
community require certainty and the enforceability of acts
potentially made invalid because of the existence of native title.
It is important to provide for the validation of those acts.”®

The Act also adopted a definition of native title drawn from Justice
Brennan’s judgment in Mabo (No 2). Section 223(1) of the Native Title Act
provides:

The expression native title or native title rights and interests means
the communal, group or individual rights and interests of
Aboriginal peoples or Torres Strait Islanders in relation to land
or waters, where:

(a) the rights and interests are possessed under the traditional
laws acknowledged, and the traditional customs observed,
by the Aboriginal peoples or Torres Strait Islanders; and

(b) the Aboriginal peoples or Torres Strait Islanders, by those
laws and customs, have a connection with the land or
waters; and

(c) the rights and interests are recognised by the common law
of Australia.””!

Aboriginal and Torres Strait Islander communities bear the burden of
proving each of these three elements.

The NTA privileges conciliation. Aboriginal or Torres Strait Islander
communities must apply to the Federal Court to have their native title
recognized.”” Applications are referred to the National Native Title
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Tribunal (NNTT).”> The NNTT is an independent statutory body that
mediates between the parties, assists in the negotiation of Indigenous Land
Use Agreements, and can also conduct reviews and special inquiries. Once
the application is registered on the Native Title Register, the parties are
encouraged to mediate. If mediation is unsuccessful, the claim may go to
trial for a decision as to whether native title exists or not. The focus on
mediation has worked. As of July 11, 2023, 593 title determinations have
been made, with 470 by consent and 67 unopposed. Of those 593
determinations, 485 have held that native title exists in part or all of the
determination area.”*

The Act requires native title holders protect and manage their native
title and ensure certainty for governments and other parties interested in
accessing land and waters by forming a corporation.”” These entities are
called Prescribed Bodies Corporate (PBC) because their obligations are set
out in the NTA, the Corporations (Aboriginal and Torres Strait Islander Act)
2006 (Cth)*™ and accompanying regulations. While these instruments
impose certain requirements, the regime differs from the mainstream Cor-
porations Act 2001 (Cth), which allows PBCs to better reflect and act for
the unique interests of its members. PBCs are the point of contact for gov-
ernment and other parties who wish to undertake activities on land subject
to native title. PBCs must consult and obtain the consent of native title
holders before making any decision that could surrender or affect native
title rights and interests. They may also hold money (from compensation
payments or benefit sharing agreements from mining) in trust for native
title holders, and engage in broader cultural, social, and economic activi-
ties. The Quandamooka Yoolooburrabee Aboriginal Corporation, for
instance, operates tourism benefits, tenders for business contracts, and
performs cultural services.”

The NTA has proven significant, but before examining its impact in
detail, two points are important to note. First, the NTA was only one piece
of a planned larger legislative response to Mabo that had been negotiated
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with Indigenous representatives.”® It was to be accompanied by a land and
social justice package. Conscious that many Aboriginal and Torres Strait
Islander communities would not be able to obtain recognition of their
native title, Parliament passed legislation to establish a Land Fund and an
Indigenous Land Corporation.” The now Indigenous Land and Sea Cor-
poration (ILSC) was initially provided with indexed funding of AUD 121
million a year for 10 years.” Its role is to purchase land and water rights
and return it to Indigenous communities and thereby assist them in
attaining social, economic, and cultural benefits. In debate on the bill in
Parliament, Mark Latham MP explained:

This land fund is essential not only for the future of Aboriginal
people in Australia but also for the concept of reconciliation
about the past. It provides a fund and investment strategy from
which Aboriginal people will derive ongoing opportunities to
purchase land of economic and cultural significance. In one
respect, it represents reparations of $1.5 billion over the next 10
years—reparation and compensation for the dispossession of
Aboriginal people.™

The ILSC has been hampered by an inadequate budget, but it has
nonetheless proven effective in building the Indigenous land estate. From
its establishment in 1995 to September 2020, the ILSC had purchased 268
land and water interests covering just under 24,000 square miles. More
than 75% of this total had been returned to Indigenous title holders.***

However, the third planned Act was never passed. The social justice
package was directed at a broader comprehensive response to Mabo.>” It
was intended to deal with compensation for dispossession of land and the
dispersal of Indigenous communities, recognize “the right to control our
natural resources and environment and the right to self-determination,”
and target “the wholesale violation of our basic citizenship rights, like a
decent standard of health, the right to an education, rights to housing and
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essential services and the right to equality before the law. Significantly it
was also directly aimed at [Indigenous] future economic development.”***
The failure to enact the social justice package placed significant pressure on
the native title system that it was not intended to bear.’”

Pressure was soon increased. While the NT'A was a compromise, two
events in 1996 changed the terms of that bargain. The national election in
March brought into government many individuals who had argued that
Mabo had been wrongly decided and had voted against the NTA.>® In
December that year, the High Court handed down its decision in Wik
Peoples v Queensland.*” The question for the Court was whether pastoral
leases, which made up a significant portion of the country, automatically
extinguished native title. The Court held that because pastoral leases do
not necessarily grant exclusive possession to the leaseholder; thus, they do
not extinguish native title.””® The Court also noted however, that where
native title rights are in conflict or inconsistent with pastoral interests, the
rights of pastoralists would prevail.*’

Wik was greeted with considerable angst among politically conserva-
tive interests who had recently found themselves in government. The
National Farmers Federation declared that “the decision has just about
ended Aboriginal reconciliation,”**" while Prime Minister John Howard
paraded a map of Australia on national television putatively showing 78%
of the continent “under threat” of native title claims.**' These claims were
legally baseless, but they had the desired political effect. In 1998, the Par-
liament passed amendments to the NTA.*** These amendments increased
flexibility by introducing Indigenous Land Use Agreements (ILUAs), a
mechanism that provided for voluntary and pragmatic settlements. How-
ever, the Act was specifically intended to deliver—in the words of the
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Deputy Prime Minister—"bucket loads of extinguishment.”** It suc-
ceeded. Among other elements, the right to negotiate was narrowed, the
threshold test for claims was increased, and native title was extinguished on
mining and pastoral leases granted prior to 1994.°* Together, the amend-
ments weakened the prospect that the NTA could unravel colonialism in
Australia.

B. Opportunities

The legislative response to Mabo proved weaker than initially
planned. The vital social justice package was not enacted, and the signature
reform, the NTA, was undermined in important respects over subsequent
years.”” Nevertheless, the NTA has proven a key element in Australia’s
belated and haphazard attempt to come to terms with colonization. For
those who have had their native title rights and interests recognized by
Australian law, it has enabled them to re-empower their traditions and cul-
ture. It has “paved the way for a new relationship between Indigenous and
non-Indigenous Australians. It has opened the door on a range of possibil-
ities that were in the past, just dreams.”** A successful outcome also reflects
the determination and spirit of Indigenous communities. In celebrating the
positive determination of Queensland’s largest ever native title determina-
tion, for example, Kuuku Ya’u elder Father Brian Claudie exclaimed:

I will get the clapsticks and I will sing. In the back of my mind,
I'm thinking about the old people and the culture they have
passed on. This claim is special for this generation. It’s very
important for the future children, generation to generation to
generation.”"’

Nevertheless, many challenges remain. In this Part, we assess the
positive impact and opportunities provided by the NTA as the primary
response to Mabo (No 2).
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1. Land justice

Mabo (No 2) and the NTA have contributed to a significant Indige-
nous land estate. The most recent statistics available from the NNTT are
dated 30 June 2022. They report that native title has been recognized over
a total area of 1,461,719 square miles—approximately 49.2% of the land
mass of Australia.”®® An additional 59,318 square miles of sea (below the
high-water mark) is also recognized native title.>* This is a considerable
amount of land. However, it is important to remember that native title is
a bundle of rights, and it does not necessarily confer exclusive possession.
Indeed, most registered native title confers only non-exclusive rights to the
Indigenous groups concerned. This includes the right to protect sacred
sites, to hunt and fish, to camp or live on country, the right to conduct
ceremony, or the right to have a say in the management or development
of the land, provided it does not conflict with the rights of a non-native
title holder.”” Exclusive native title which confers the right to exclude
non-native title holders accounts for around 435,916 square miles or
around 14.6% of the country.”' Nevertheless, even exclusive native title
does not give the right to stop developments, just a right to negotiate.

The Indigenous land estate under native title is significant, but it does
not tell the whole story. Native title is not the only legal regime under
which Aboriginal and Torres Strait Islander peoples’ rights to lands and
waters is recognized under Australian law. Motivated by the desire to pro-
vide some measure of justice to Aboriginal and Torres Strait Islander peo-
ples, prior to recognition of native title in Mabo (No 2), several govern-
ments across Australia had negotiated individual settlements with
Indigenous groups to grant or recognize rights to land.” Some of these
legal regimes delivered expansive rights. For example, the Anangu Pitjant-
jatjara Yankunytjatiara Land Rights Act 1981 (SA)** gave almost 40,000
square miles of inalienable freehold land to traditional owners in the far
north-west of South Australia.” While most of these agreements were
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‘much more limited in scope’,” they nonetheless constituted a grant of
land title to Aboriginal and Torres Strait Islander communities.

One legislative regime is particularly significant. The NT Land Rights
Act difters considerably from the NTA. As we have seen, native title may
confer exclusive or non-exclusive possession. In contrast, Aboriginal Land
under the NT Land Rights Act provides traditional Aboriginal owners
(“Traditional Owners”) with grants of fee simple land, held by a land trust,
and with rights to control access via a permit system. The Act provides
Traditional Owners with a veto right over approvals for mining and
petroleum exploration licenses.™ The Act also requires mining companies
to pay royalties for projects on Aboriginal land. Data in 2021 reports that
about $230 million is paid in royalties each year, while $3.2 billion has
been collected into the Aboriginal Benefits Account managed by the
Australian government.”’” The account is divided between direct payments
to Traditional Owners, Land Councils to support communities obtaining
land, and in grants to Indigenous organizations. The Act has proved
significant in providing a land base for many Aboriginal peoples and com-
munities: as of 2022, 50% of the Territory’s land mass and 85% of its coast-
line is Aboriginal land under the Act.”® Other land rights regimes exist
across the continent.

It is difficult to clearly delineate the total proportion of lands and
waters held by Aboriginal and Torres Strait Islander peoples across native
title and various state-based land rights legislation. In 2021, however,
Guardian Australia developed a database of land ownership across outback
Australia. On their assessment, Aboriginal and Torres Strait Islander peo-
ples hold exclusive possession native title and fee simple to around 26% of
Australia’s landmass. When non-exclusive native title is included, that
number rises to 54% of the country (approx. 1.6 million square miles).”
While this generally covers less heavily settled areas of the country, it com-
pares favorably to the United States where Indian nations in the lower
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forty-eight states own about 87,500 square miles of land in trust with the
United States and individual Indians own about 17,187 square miles in
trust. The native title and land rights regimes in Australia have proven
significant in unpacking the international law of colonialism.

¥ Australian Government

THage ™ Depurtment of Agriculture,
Water and the Environment
ABARES

i

Area of land that is in the Indigenous estate,
by separate Indigenous estate attributes

Kdlgdbriie »
¥ . | F]
\ % : el
Perty o A e
Areas comprising Australia’s Indigenous estate ! ol 7t | .
are caloured according to the combination of % - N I, r .
attributes that spply to those areas. iy - S I e &
o e | Canlina
SN o P
anebuee EEEEEEE ,
Indigensus owned v v \%(Mawmlm L7
Indigenous managed ¢ o v 7 X\J,«;.l_ o >
Indigenaus co-managed v v , e
Other specialrights v/ v« v v 0 200 400 800 : . b
Neote: AllIndigenous owned land i either Indigenous managed or Indigenous co-managed Km ey
Projection: Albers equal-area with R s
standard para\\s\sm‘i and 36°S .!J

Source: National Forest Inventory 2020 | Map compiled by ABARES 2020

Figure 1: Map of the Indigenous Land Estate in Australia

Map reproduced with the kind permission of the National Native Title Tribunal

2. Financial compensation

It is only recently that the High Court has considered the question
of financial compensation for extinguishment of native title.**’ As we noted
above, a slim majority of the court in Mabo ruled that extinguishment did
not give rise to a right of compensation at common law. However, because
of the operation of the Racial Discrimination Act,’®' compensation would be
available for any acts undertaken after 1975. In the Timber Creek Case,**
the Ngaliwurru and Nungali peoples sought compensation for fifty-three
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acts of extinguishment across 0.49 square miles of their country that extin-
guished or impaired their native title, carried out by the Northern
Territory government between 1980 and 1996.

The High Court outlined a three-step approach to assessing compen-
sation. This includes the value of economic loss, calculation of simple
interest on that loss, and the value of cultural, or non-economic, loss. The
Court held that the Ngaliwurru and Nungali peoples were entitled to
$320,250 in compensation for economic loss, and $910,100 in interest.**
On the third component, the court ruled that $1.3 million was appropriate
for the cultural loss.*® The court reached this figure by noting that cultural
loss is to be calculated on a case-by-case basis, to “translate” the “spiritual
hurt” and assign an amount that would fit with community expectations.*®
The larger figure was appropriate here because every act that impairs native
title is akin to punching “holes in . . . a single large painting”** such that
its consequences are “incremental and cumulative.”**” The court explained
by reference to Aboriginal peoples’ religious-cultural concept of the
Dreaming:

[A]n act can have an adverse effect by physically damaging a
sacred site, but it can also affect a person’s perception of and
engagement with the Dreamings because the Dreamings are not
site specific but run through a larger area of the land; and as a
person’s connection with country carries with it an obligation
to care for it, there is a resulting sense of failed responsibility
when it is damaged or affected in a way which cuts through the
Dreamings.”®

The decision has received considerable attention. Native title expert
Sean Brennan has described it as a2 “moment of reckoning for Australia”
requiring the country to “stop and reflect on what harm is involved, when
governments take land from Aboriginal people.”** Certainly the dollar
value has attracted notice. If the Ngaliwurru and Nungali peoples are
entitled to $2.53 million in compensation for fifty-three acts of extinguish-
ment over 0.49 square miles, just what might the total bill amount to for
over 1.5 million square miles of land subject to native title? Even if only
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1% of native title areas are subject to compensation, the bill will be in the
tens of billions of dollars.””” Unsurprisingly, the Federal Court anticipates
the initiation of a “significant number of compensation claims.”*”" Some
are already emerging.””” For the Ngaliwurru and Nungali peoples at least,
the decision is “a small step in the long continuing journey to set things
right.”””

3. State acknowledgment of effects of colonization

The NTA was intended to support the process of reconciliation
between Indigenous and non-Indigenous Australians. While determina-
tions do not involve formal processes of truth telling, they do often include
apologies for dispossession and colonization given by state actors. These
apologies can be criticized as forms of cheap symbolism, but they are
important and significant to many Aboriginal and Torres Strait Islander
peoples. For instance, as part of a native title settlement between the Noon-
gar people of South West Western Australia and the State government, the
Parliament enacted the Noongar (Koorah, Nitja, Boordahwan) (Past, Present,
Future) Recognition Act 2016 (WA).””* The first piece of legislation in Noon-
gar language, the Act recognizes the Noongar people as the traditional
owners of their lands, and the “living cultural, spiritual, familial and social
relationship” Noongar people have with their country.”” On the day the
Bill was introduced into the Parliament, Noongar elder Elizabeth Hayden
told reporters:

My heart is weeping with joy. We live with hope because
we’ve been knocked from pillar to post for generations. We've
always lived in hope that we would get to a point of being
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acknowledged as the first people of this nation . . . . The past is
past, but we need to move forward to a better future.””®

Other apologies are equally significant. In 2001, the Aboriginal
peoples of Cape York reached an Indigenous Land Use Agreement with
mining company, Comalco and the Queensland government. The Settle-
ment recognized traditional ownership and included a range of economic
and cultural components.””” At the signing of the Agreement, the Acting
Chief Executive of Comalco apologized that it had taken more than forty
years to “face up to unfinished business.”*”® The Queensland government
also apologized. Premier Peter Beattie delivered a formal written apology
to the people of Mapoon, expressing “sincere regret” for government
“actions taken between 1950 and 1963 under the laws of the time.”””
More recently, in confirming the registration of the Yamatji Nation’s na-
tive title, Justice Mortimer noted that:

The recognition given by determination of native title, for
those who have long been denied any recognition by Australian
law of their deep and abiding connection to their country is a
step in the struggle of Aboriginal and Torres Strait Islander
peoples to regain what was taken away from them.”®

Legal recognition, and state acknowledgment of dispossession and
injustice, can have a deep psychological impact. Even if these apologies do
not unravel the international law of colonialism or overturn the Doctrine
of Discovery, they can help to build positive contemporary relations.

C. Challenges

The NTA has secured real gains for many Aboriginal and Torres
Strait Islander peoples and communities. Most significantly, it has substan-
tially enhanced the Indigenous land estate, providing a space for many
Aboriginal and Torres Strait Islander peoples to rebuild their nations and
communities and develop an economic base within the Australian State.
Nevertheless, the NTA falls far short as a mechanism to comprehensively
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7381 of colonization in Australia, let alone
unravel the DoD. We have already seen, for example, that native title gen-
erally confers non-exclusive rights that exist alongside non-Indigenous
peoples’ rights and interests. While it can “offer substantial scope for
economic development,”* non-exclusive rights are often limited in their
economic utility. In this Section, we outline several other key limits to
the Act.

resolve the “unfinished business

1. Unavailable for those most affected by colonialism

The benefits of native title are unevenly distributed. An Indigenous
community seeking to have their rights and interests in lands and waters
recognized must clear two legal barriers. First, they must demonstrate they
have maintained a traditional connection to their country since coloniza-
tion, and second, that there have been no acts of extinguishment on that
country. This poses immediate challenges for many Indigenous communi-
ties. As the High Court recognized in Mabo (No 2), Aboriginal and Torres
Strait Islander peoples “were dispossessed of their land parcel by parcel, to
make way for expanding colonial settlement. Their dispossession under-
wrote the development of the nation.”*® Those whose traditional lands
are located in the most heavily colonized areas of Australia are likely to
find that “the tide of history has washed away any real acknowledgment of
traditional law and any real observance of traditional customs.””®* Native
title will not be available.

High Court decisions have intensified this inherent limitation to
native title. In Members of the Yorta Yorta Aboriginal Community v Victoria
(“Yorta Yorta”),” the High Court imposed a strict legal threshold that
makes it very difficult for Indigenous communities to prove that they have
maintained a “traditional” connection to the land and thus that they possess
native title. The Yorta Yorta are an Aboriginal Nation whose traditional
land extends across north-eastern Victoria and southern New South
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Wales.”™ The Yorta Yorta “were one of the first” Indigenous communities
to lodge a claim following the passage of the NTA, seeking recognition of
their native title over 710 square miles of their country.” Yorta Yorta
country has been heavily colonized by non-Indigenous people. The appli-
cation was thus seen as a test case “to show the likely success of native title
applications in such areas of Australia.””® By 5-2, the High Court ruled
the Yorta Yorta did not maintain the necessary connection to their tradi-
tional country.

The judgment turned on the meaning of the term “traditional” in
traditional laws and customs, for the purposes of Section 223 of the Native
Title Act. The plurality judgment of Chief Justice Murray Gleeson and
Justices William Gummow and Kenneth Hayne explained that “tradi-
tional” carries with it several elements. Reflecting the vernacular meaning,
they held that tradition refers to the transmission of law and custom, such
that a traditional law or custom is “one which has been passed from gen-
eration to generation of a society.”” However, the plurality emphasized
that “traditional:”

[Clonveys an understanding of the age of the traditions: the or-
igins of the content of the law or custom concerned are to be
found in the normative rules of the Aboriginal and Torres Strait
Islander societies that existed before the assertion of sovereignty
by the British Crown. It is only those normative rules that are
“traditional” laws and customs.””

To possess rights and interests that may be recognized by the
common law today, the plurality further explained that “the normative
system under which the rights and interests are possessed (the traditional
laws and customs)” must have “had a continuous existence and vitality
since sovereignty.””"!

Because there is an “inextricable” link between a society and its laws
and customs,”” this account requires that an Aboriginal society continue
to exist as a political community which acknowledges and observes those
traditional laws and customs. If, as a result of massacre, dispossession, or
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other forms of colonial interference, an Aboriginal society ceases to exist,
or ceases to observe and acknowledge its laws and customs, the common
law will not recognize a claim for native title.”” This is the case even if the
descendants of a society that has been dispersed revitalize and re-assert their
laws and customs. In this situation:

[T]hose laws and customs will then owe their new life to that
other, later, society and they are the laws acknowledged by, and
customs observed by, that later society, they are not laws and cus-
toms which can now properly be described as being the existing
laws and customs of the earlier society.”*

The judgment does not only penalize Indigenous nations who have
been more heavily affected by colonialism, but “eftectively legitimized
colonial violence.””” Monica Morgan, the group coordinator explained,
“Our mob knew we were taking a chance trusting the system of the white
man . . . but this is like an annihilation of our culture.”*”

This strict standard seeks to preserve the Australian legal system’s
monopoly on lawmaking.” Although it permits some adaption and
change within that law and custom to reflect contemporary realities,” it
requires those laws and customs to originate in the pre-colonial period. In
doing so, it adopts a “frozen in time” approach that requires contemporary
First Nations groups to emulate a model “Aborigine standing on the hill
with a spear against the sunset.”*” It does not allow Aboriginal nations to
evolve and adapt in ways that ensure their rights to sovereignty and self-
government, and their laws and culture, can be exercised in contemporary
Australia. In practice, it means that many Aboriginal and Torres Strait
Islander peoples, particularly those whose traditional lands are located in
areas that have been most intensely settled and developed by non-Indige-
nous people, will be unable to demonstrate that they have maintained a
“traditional” connection to the land and thus that they possess native title.
Indeed, only four native title claims have been registered on the native title
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400 No claims

register in Victoria, and only seventeen in New South Wales.
have been registered in Tasmania or the Australian Capital Territory.

The two judges in dissent offered a more accommodating approach.
Justices Michael Kirby and Mary Gaudron held that “traditional” connec-
tion does not need to be physical, nor does it require continuing occu-
pancy. Traditional connection can be maintained through spiritual con-
nection.”" These judges held further that whether a community continues
to exist and continues to observe their traditional laws and customs is a
question of whether, following the British assertion of sovereignty “there
have been persons who have identified themselves and each other as mem-
bers of the community.”*”? The dissent recognized the challenges that First
Nations peoples in the southeast of Australia would face in obtaining native
title.

2. Slow, expensive, and bureaucratic

The native title process has been frequently criticized as slow, overly
complex, bureaucratic, and expensive. Determination of native title oper-
ates as a judgment against the “world at large.”*” This means that all parties
“who hold or wish to assert a claim or interest in respect of the defined
area of land” need to be represented in proceedings or conciliations.** This
can include several Indigenous nations with overlapping or conflicting
claims over land, as well as pastoralists, mining interests, and state and
federal governments. Finalizing areas of common ground can be difficult
and lengthy. Governments can also move slowly. Even where the parties
agree to conciliation, the process can be lengthy. A 2015 report found that
the mean time it took for an application to be determined was more than
six years.*” As this suggests, determinations can drag well beyond this
timeframe.

Consider a few examples. The Gumbaynggirr Peoples of the mid-
north coast of NSW were finally successful in registering their claim in
2014 after seventeen years.* That same year, the Kokatha people in South
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Australia finalized a consent determination over more than 13,000 square
miles of their country that had taken eighteen years.*”” In 2022, the Wakka
Wakka people in Southern Queensland celebrated the finalization of their
native title claims, in a process that had taken twenty five years.*” That
same year marked the culmination of a twenty eight year fight by the
Nukunu people in the north of South Australia.*”” These victories speak to
the determination of Indigenous nations across Australia, but they are also
a signal failure of the native title system. Only one of the original Nukunu
claimants survived to witness their success. Nukunu elder Lindsay Thomas
lamented “We have had all that sadness since that first claim.”*"" The delay
in the native title system has long been recognized. In 2012, Brian Wyatt,
CEO of the National Native Title Council noted “we are tired and weary
of our old people dying before decisions are made on the native title.”*"
These examples reveal the situation has not improved.

Attempts have been made to simplify the process and expedite agree-
ments. As we noted above, the 1998 amendments introduced ILUAs.*?
These are voluntary agreements that may be struck between native title
groups and other groups concerning the use of land and waters in the
absence of the costly and lengthy native title determination process.*"?
Designed to promote quicker, flexible, and pragmatic settlements, the pro-
cess has proved popular for many native title groups. As of July 2023, there
are 1,450 ILUASs registered with the NNTT, compared to 584 native title
determinations.*"* Nevertheless, ILUAs are not appropriate or desired in
all cases. More needs to be done to simplify and expedite native title
determinations.
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3. No recognition of self-government

Colonization in Australia proceeded on the basis that the British
acquisition of sovereignty extinguished all pre-colonial rights and interests.
We have seen that in Mabo (No 2), the High Court dismissed this assump-
tion, finding that Aboriginal and Torres Strait Islander peoples’ rights and
interests in land survived.*”® In recognizing that the source of native title
rights and interests is the system of traditional laws and customs of the
Indigenous community, Mabo (No 2) implicitly acknowledged that Indig-
enous societies are a “source of authority.”*!® If this is the case, could the
common law recognize other rights and interests generated from those
normative communities beyond land tenure, including a broader entitle-
ment of self~governance?

The court in Mabo (No 2) did not explore these and other potential
implications of its reasoning, leaving many to wonder whether elements of
Indigenous systems of law and governance survived the British acquisition
of sovereignty. The following year, Wiradjuri activist Isabel Coe sought a
declaration along these lines, arguing that the Wiradjuri were a sovereign
nation, or a “domestic dependent nation, entitled to self~government and
full rights over their traditional lands, save only the right to alienate them
to whoever they please.”*"” In striking out the statement of claim, Chief
Justice Anthony Mason held that the decision in Mabo (No 2)

is entirely at odds with the notion that sovereignty adverse to
the Crown resides in the Aboriginal people of Australia. The
decision is equally at odds with the notion that there resides in
the Aboriginal people a limited kind of sovereignty embraced
in the notion that they are ‘a domestic dependent nation’ enti-
tled to self-government and full rights (save the right of aliena-
tion) or that as a free and independent people they are entitled
to any rights and interests other than those created or recognised
by the laws of the Commonwealth, the State of New South
Wales and the common law.*!*

The High Court has consistently maintained this position. In Walker
v New South Wales,"" the Court rejected a submission that Aboriginal crim-
inal law continues to function today, holding that “Australian criminal law
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does not[] accommodate an alternative body of law operating alongside
it.”*" Several years later, in Yorta Yorta, three members of the Court held
that the assertion of sovereignty by the British Crown “necessarily entailed
... that there could thereafter be no parallel law-making system.”*' In
Love v Commonwealth; Thoms v Commonwealth, the Court again confirmed
this position.**

Native title rights are limited to rights over lands and waters.* It
does not confer a right to self~government on Indigenous communities
and nations.*”* The international law of colonialism cannot be unraveled
until and unless Aboriginal and Torres Strait Islander peoples’ inherent
right to sovereignty and self-government is recognized in Australian law.

D. Beyond The Native Title Act: Treaties and Constitutional Recognition

The NTA remains a significant legislative achievement, but the chal-
lenges inherent to the Act have left many lamenting that it has fallen short
of the “promise of Mabo.”** As one High Court Justice remarked in the
2002 native title decision of Western Australia v Ward:

You do not have to be a Marxist to recognise that at least
on occasions the dominant class in a society will use its
power to disregard the rights of a class or classes with less
power. On any view, that is what the dominant classes in
Australian society did—and in the eyes of many still do—
to the Aboriginal people.**

These limitations have stimulated the development of alternative
political agreements inside and outside the NTA. Intriguingly, the center
of momentum in Indigenous law reform in Australia is at the state level
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rather than with the federal government. Conservative national govern-
ments have stymied and obstructed reform for many years, leading Abo-
riginal and Torres Strait Islander peoples to make a pragmatic decision to
pursue legal and political change at the subnational level.*”” While poten-
tially at cross purposes from the desire for a nation-to-nation relationship,
their efforts have proved effective in some areas. Relying on the principle
of laboratory federalism, action in one state has pushed others to match.

Consider Victoria as an example. The Traditional Owner Settlement Act
2010 (Vic)*™ was designed to enable Traditional Owners to pursue a
negotiated out of court “recognition and settlement agreement”**’ with
the state government. Intended “to advance reconciliation and promote
good relations”*" agreements can include provisions relating to land, land-
use, funding, and natural resources. Settlements are potentially broader
than those under the NTA, but agreements are registered as ILUAs making
them legally binding, and Traditional Owners are required to withdraw
any native title claims and agree not to make future claims.”' While
initially praised by the Aboriginal and Torres Strait Islander Social Justice
Commissioner as setting “the benchmark for other states to meet when
resolving native title claims,”* recognition and settlement agreements
remain inadequate as an effort to overcome the doctrine of colonialism.
Claims resolution has been lengthy and inefficient, settlement outcomes
have proven moderate, and the law continues to deny self-government
rights. Rather, it treats Traditional Owner organizations as merely service-
delivery organizations and “a communication channel with govern-
ment,”*? rather than as decision-making bodies themselves. Only three
settlements have been finalized.**

Western Australia has also experimented with comprehensive agree-
ments. The Noongar Settlement between the Noongar people and the
Western Australian government, for instance, has attracted attention as
Australia’s first treaty.” The $1.3 billion settlement is the largest and most
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comprehensive agreement to settle Aboriginal interests in land in Austral-
ian history,”® and includes agreement on rights, obligations and opportu-
nities relating to land, resources, governance, finance, and cultural heritage.
The agreement is significant. The Noongar Boodja Trust is granted over
1,235 square miles of Crown land and land-use rights over an additional
77,220 square miles.””” The government will also provide the Trust with
$50 million (indexed) capital transfer payments delivered annually for
twelve years.* There is no scope for Noongar self-government, but the
agreement guarantees Noongar people “a sizeable land base, non-exclusive
rights to resources over an extended area, a large and sustained financial
contribution from the state government, and enhanced cultural heritage
protection.”* It is hoped the agreement will be followed by more exten-
sive self~government agreements.

Recent developments reveal a shift towards treaty-making in Aus-
tralia that may ultimately fulfill this hope by accepting Aboriginal and
Torres Strait Islander peoples’ self-government. We have seen that no of-
ficial treaty or treaties with Aboriginal and Torres Strait Islander peoples
was ever struck. The lack of treaty has left the sovereign pillars of Australia
“morally suspect”**" and “legally shaky.”**! It has also helped create a legal
framework that fails to recognize Indigenous Australians’ right to sover-
eignty and self-government.*** Since 2016, however, several State and Ter-
ritory governments have committed to rectifying this by entering contem-
porary treaty processes. Victoria is furthest advanced. In 2018, the State
Parliament passed Australia’s first treaty Act. The Advancing the Treaty Pro-
cess with Aboriginal Victorians Act 2018 (Vic)** creates a legislative basis for
negotiating a treaty with Aboriginal people in the State. The Act requires
that a government recognize an Aboriginal-designed representative body
that will work with the government to establish a treaty negotiation frame-
work “so clans or mobs or nations here in Victoria can eventually negotiate
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their own treaties.”*** In October 2022, agreement on the treaty negotia-
tion framework was reached, and negotiations are expected to begin in
early 2024. Other State and Territory governments have followed Victoria.
The Northern Territory, Queensland, South Australia and Tasmania have
formally committed to entering treaty processes with the First Nations
communities whose traditional lands fall within their borders.** In Febru-
ary 2021, the Australian Capital Territory government announced funding
to facilitate a conversation with the Ngunnawal people “about what treaty
means in the ACT and what a treaty process will look like.”**

It is too early to tell whether the various treaty processes across the
country will result in meaningful settlements. However, they have cap-
tured attention as Australians consider the place and status of Aboriginal
and Torres Strait Islander peoples within the nation and the role of the
international law of colonialism in initially framing that conversation.
Treaty is increasingly part of this conversation for three reasons. First, treaty
has long been an aspiration of Aboriginal and Torres Strait Islander peoples.
For generations, Indigenous Australians have called for a formal treaty or
treaties to recognize their sovereignty “and set out mutually agreed terms
for our relationship with the Australian government.”* Second, as a
political agreement secured via negotiation, treaty respects Aboriginal and
Torres Strait Islander peoples’ status as distinct political communities and
places them on an equitable plane with the Australian State. Assuming a
fair negotiation process can be secured, negotiation can also improve the
likelihood that important rights and interests will be considered.**®

Finally, treaty can step outside narrow legal windows imposed by the
NTA or inherited because of Australia’s unique approach to colonization.
Contemporary international human rights instruments concerning
Indigenous peoples and modern comprehensive land settlements being
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negotiated in Canada reveal that modern treaties must recognize that
Indigenous nations retain an inherent right to sovereignty. Treaty in Aus-
tralia must empower Indigenous peoples with some form of decision-mak-
ing and control that amounts to a form of self-government. Such an
outcome is not possible under the NTA, nor can it be granted by the
judiciary. It requires a political settlement secure via treaty.

Contemporary treaties differ from those negotiated in colonial peri-
ods. They are more technical and legally complex and are negotiated
against a long history of inequitable relationships. Yet they remain formal
agreements defining the status and rights of Indigenous peoples. Treaties
acknowledge Indigenous peoples as distinct political communities, are po-
litical agreements reached by a fair process of negotiation between equals,
and recognize Indigenous peoples’ inherent sovereignty by providing for
some degree of self~government.**” In this way, they are a framework for
addressing past injustices and building new relationships based on self-de-
termination, justice, and respect. The fact that these processes are occurring
at all is significant. It suggests for the first time in Australian history, gov-
ernments are open to recognizing the status and rights of Indigenous peo-
ples. Nevertheless, it is too early to know whether these processes will
result in meaningful settlements that can contribute to unravelling the
Doctrine of Discovery.

It is important to note that the move towards treaty has been pro-
pelled forward by developments at the national level. Over the last decade,
Australians have debated whether and how Aboriginal and Torres Strait
Islander peoples should be recognized in the Australian Constitution. In
2017, following a comprehensive Indigenous-led deliberative consultation
process across the country, Aboriginal and Torres Strait Islander peoples
released the Uluru Statement from the Heart. Grounded in their inherent
rights as the “first sovereign Nations of the Australian continent,” the pow-
erful Statement calls for three reforms that would empower Indigenous
Australians and allow them to take “a rightful place in our own country.”
Characterized as Voice, Treaty, and Truth, the Uluru Statement calls for a
First Nations Voice to be put in the Constitution with the power to advise
the Australian Parliament on laws that affect Indigenous peoples, and a
Makarrata Commission to oversee a process of treaty making and truth-
telling.*” The Statement explained further, noting “Makarrata is the
culmination of our agenda . . .. It captures our aspirations for a fair and
truthful relationship with the people of Australia and a better future for our
children based on justice and self-determination.”*'
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The Australian government initially dismissed the Uluru State-
ment.** However, a change of government following the federal election
in 2022 has revitalized the proposal. In 2023, the government plans to hold
a referendum in which Australians will decide whether to change their
Constitution to insert an Indigenous representative body that will advise
the parliament and government on laws and policies that affect Indigenous
Australians.”® A First Nations Voice will help transform the operation of
Australian governance by promoting “Aboriginal participation in the dem-
ocratic life of the state.”** In doing so, it holds significant promise of help-
ing to unravel the international law of colonialism.

VI. CONCLUSION

Conquest and colonization have long-term and extremely detri-
mental impacts on any people or nation. The Euro-American colonization
of Indigenous peoples all over the world has produced those same impacts.
The international law Doctrine of Discovery has played a large role in
colonialism and empire building. In this Article, we have analyzed and
contrasted the application of this Doctrine in our respective countries and
the inchoate steps taken by the United States and Australia that can be
interpreted as attempts to mitigate those negative impacts.

In our opinion, the 1992 Australian High Court case that recognized
and enforced the truth about England’s colonization of Australia was an
admirable step towards dealing with colonialism and the Doctrine. Aus-
tralia was not ferra nullius, not empty of peoples and Indigenous governing
structures when Lieutenant James Cook claimed the landmass for England
in 1770.%> After Mabo rejected terra nullius as a legal basis for claiming the
continent of Australia in 1992, the Australian Parliament followed the
Court’s lead and enacted the Native Title Act.*® As Glen Kelly and Stuart
Bradfield explain, “Mabo set a new agenda. It broke barriers and created a
raft of opportunities that would not have been possible without it.”*” The
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Native Title Act regularized land claims processes in Australia and has
resulted in a significant Indigenous land estate. This is impressive. Never-
theless, the Native Title Act has fallen short of its proponents’ high hopes.
Since then, the High Court has adopted a restrictive interpretation that
penalizes Aboriginal and Torres Strait Islander communities most aftected
by colonization, while the process is slow and limited for those able to avail
themselves of the Act. The continuing failure to enact a social justice
package that would deal comprehensively with these matters is a source of
tension. The Native Title Act has done much but it could do more.

The Uluru Statement from the Heart and the modern-day treaty-
making processes underway in Australia offer the potential for a course
correction. The prospect of a constitutional First Nations Voice advising
the parliament and government on laws and policies that affect Indigenous
Australians, and treaties that recognize Indigenous self-government may be
some way off, but they would constitute a dramatic step in mitigating the
Doctrine and colonization, and a remarkable shift from the pre-Mabo era.
Together, these three actions by Australia—led by Aboriginal and Torres
Strait Islander peoples and communities—are guiding lights for other
nations, the United States included, to study and perhaps adopt to coun-
teract the ramifications of colonialism.

In the United States, Johnson v. M’Intosh was also based on falsehoods
similar to the English claims of ferra nullius in Australia. Will the United
States Supreme Court ever reverse Johnson and render a decision such as
Mabo? Or might the U.S. Congress ever enact a law such as Australia’s
Native Title Act? Some of the provisions Congress has adopted in the past,
as we discuss above, have similar effects; yet the Indigenous land estate in
the United States is magnitudes smaller. And regarding the movement in
Australia towards treaty-making with Aboriginal peoples and nations, per-
haps the U.S. Congress should consider restoring that constitutional pro-
cess in the United States by reversing the 1871 Act that ended treaty mak-
ing with Indian nations. A few scholars have stated that its 1871 Act is
surely unconstitutional.*® Perhaps the United States should resume engag-
ing in diplomatic relations with Indian nations and peoples via the consti-
tutionally approved process of treaties. If the United States repealed that
1871 Act and reversed its policy, modern treaties should be negotiated un-
der very different circumstances than in the past. Rather than attempting
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to take Indian lands and rights through outright fraud,*” modern treaties
should aim to “rectify injustices” and “help build a culture of respect that
takes seriously the interests and aspirations” of Indigenous peoples.*"
Australia started a long way behind the United States in its legal rela-
tionship with Indigenous nations. But ever so slowly, it appears to be mov-
ing towards a government-to-government treaty-based relationship with
Aboriginal and Torres Strait Islander peoples and nations. Soon it might
even have a constitutionally entrenched First Nations Voice empowering
Indigenous peoples to speak directly to the parliament and government.
Our aim in this Article is to promote understanding of the Doctrine
of Discovery and colonialism in our two countries. We hope that this anal-
ysis helps Australia and the United States increase their efforts to create
more just societies for all their citizens. We also hope that any and all
colonizing and colonized countries around the world can find better paths
forward out of the international law Doctrine of Discovery and towards a
restoration of Indigenous human, sovereign, and commercial rights.

459. See, e.g., The Walking Treaty: Francis Jennings, The Scandalous Indian Policy of Wil-
liam Penn’s Sons: Deeds and Documents of the Walking Purchase, 37 PA. HIST. 19, 29 (1970).

460. Harry Hobbs & Stephen Young, Modern Treaty-Making and the Limits of the Law, 71
U.T. LJ. 234, 235 (2021).
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