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RESPONDENT'S BRIEF 

Case No: 

STATSME!lT OF NATURE OF THE CASE 

18537 

Plaintiff-Respondent commenced an action for the establish-

ment of paternity and custody in the Seventh Judicial District 

Court for Grand County, State of Utah, on October 13, 1981. 

He is seeking to obtain custody of his infant son, born to 

Yimberly Bronson on September 23, 1981, in Weber County, State 

of Utah. Kimberly Bronson released the child to Children's 
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Aid Society of l'tah on Ser:itember 24, l 'lR l, for tl1c• ·,111 '.·O"'· 

of adoption, without obtaining tho cr,nsonl or re ]0aso o'. r· 

natural father. 

DISPOSITION IN THE LOWER COURT 

The case was tried to the Court without a jury and upo; 

hearing sworn testimony from witnesses, anrl upon receiving ic. 

evidence exhibits and upon being fully advised in the matter, 

the Court found that the plaintiff, under the facts of tins 

case, was denied a reasonable opportunity to file his ackno',. 

ledgernent of paternity prior to placement of the child by 

Children's Aid Society. The Court also found that Kimberl1· 

Bronson, by signing over her parental rights to a child plac· 

ing agency, had abandoned the child; that the plaintiff is 

not unfit to have the custody of his child and, that it is 

in the best interest of the child that the child be awarded 

custody to his father; and, that Intervenor, John and Mary 

Doe, have no standing in this lawsuit as against the fathe! 

of the child. 

RZLIEF SCUG:IT ON l'.PPEAL 

Plaintiff-Respondent requests that this Court uphold the 

findings of the District C"ourt and give the plaintiff-respon· 

ent custody of the child. 

STATEMENT OF FACTS 

Plaintiff-Respondent, Dennis E. Wells (here1natte1 ref·' 

to as "Dennis") and Kimberly Bronson (hereinafter referred L, 
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,,, "V,mLc;rly"I, at the time of the child's birth, were both 

c11 norc; of the age of sixteen ( 16 I years. Dennis and Kimberly 

ctrc uoth bona fide residents and domiciliaries of Moab, Utah. 

The child, however, was born in Ogden, IJtah, since, unknown to 

oennis, Defendant-Appellants, Children's Aid Society of Utah 

(hereinafter referred to as "Children's Society"), had Kimberly 

moved to Ogden approximately ten to twelve days prior to the 

child's delivery. (TP.-14) • 

that she was leaving Moab in 

in Ogden, Utah. (TR-22). 

Kimberly admits not telling Dennis 

order to have the child delivered 

Baby Boy Bronson was conceived on or about December 23, 

1980. It is undisputed that Dennis is the father of Baby Boy 

Ilronson. Dennis, however, was reluctant to admit paternity 

since they had ceased to see each other during the month of 

January, as acknowledged by Kimberly (TR-30), and thought 

the baby could have been fathered by his friends Travis or 

Coffman. (TR-164). Kimberly admits that during the month of 

January, 1981, she told Dennis she thought she was pregnant, 

ITR-491, but, had no medical confirmation of pregnancy and 

Dennis could have thought it was an excuse to "lasso" him 

given the break-up in their relationship. (TR-50). Kimberly 

also admits that from said date in January up to the time of 

the child's birth she never again talked of the pregnancy 

•ith the father. ('l'R-50). 

on August 31, 1981, Kimberly underwent a school physical 
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in connection with the school's athletic c10,1rc11n. 

course of said physical, Kimberly's r1rcgncinc/ ,;cis m0chraJJ 

confirmed for the first time. ('T'R-lSI ,cill Graci<:, 

mother, had never discussed or been aware of her daughter's 

condition until that f,ugust day when she discussed the rnatt;oc 

with Doctor Jay P. Muncey, the school's doctor. (TR-156). 

Throughout the months of ['ecember, 19 80, to l'.ugust, 

Kimberly had told no one she was ;::>regnant. (TR-17). :3he L.·, 

with her parents and engaged in summer sports. (TR-16). 

Dennis' mother, Gladys Fay Wells, played softball with 

during the 1981 summer months. (TR-53). Gladys Wells recal'.: 

seeing Kimberly sliding belly and face first into the bases. 

(TR-54). Gladys Wells, upon learning that Kimberly was founc 

to be eight months pregnant doubted Dr. Muncey's August 

ings since Kimberly was too little. (TR-58). 

Following the examination by ['r. Muncey, Kimberly's then 

boyfriend, advises Dennis of the pregnancy and of Dennis' 

designation as putative father. (TR-56) . Dennis toJd his 

mother, that same evening, that he had had intercourse with 

Kimberly on December 23, 1980. (TR-56). It was September 2, 

1981, when Dennis found out that Kimberly was pregnant. 

(TR-56). on September 4, 1981, Gladys Wells told Kimberly 

that she and her husband were willing to financially support 

the birth of the baby, and to provide suprort to Kimber i,· ar 

the baby, including personal care of the infant, as may be 
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requirecl by her school schedule. (TR-62). Furthermore, Gladys 

told Kimberly that if she did not wish to keep the in-

[aril, Dennis did want the child. (TR-66). 

Dr. Muncey arranged for the Children's Society to contact 

Kimberly in order to discuss the relinquishment of her unborn 

child, after birth, fnr adoption. Gladys Fay Wells then arranged 

a meeting with Colleen Burnham, a social worker employed by 

thP Children's Society, on September 14, 1981. (TR-70). At 

that meeting Gladys Wells told Colleen Burnham that Dennis and 

his family were willing to raise the child and wanted to do 

so if Kimberly planned to relinquish custody. (TR-73) . Colleen 

Burnham sought to dissuade Gladys Wells of their desire to 

raise the child to no avail. 

On instructions from the office of Coffman & Coffman, P.C., 

Gladys Wells contacted Walter Miller, a social worker in Moab, 

Utah with the Utah State Department of Social Services. Walter 

Miller could provide Dennis the required forms needed for filing 

with the Department of Vital Statistics, State of Utah, his 

acknowledgement of paternity of the unborn child. (TR-139) 

Walter Mi..ller was unable to locate the forms locally so he 

called the Department of Vital Statistics that same day of 

September 14 or 15, 1981, and requested that the forms be mailed 

forthwith to him. (TR-139). On September 17, 1981, Gladys 

ls picked up copies of the Acknowledgement of Paternity form 

mailed to Mr. Miller's office. Dennis executed the Acknow-
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ledgement of Paternity form on Scntr·.11r,r'r 12, lflSJ, lra•:'rc 

blank the date pertaining to the birth of t:ic chi ]cl. ITI'-' 

On or about September 17, 1981, <;lad1·" \\eJ ls learned tc, 

Kimberly had left Moab to Ogden for the 011rpose of giv 1 w1 

birth and relinquishing custody of the unborn infant. 

the trial, Walter Miller testified that Gladys Wells, upon 

learning that Kimberly had left Moab, spoke to him relative 

to Kimberly's late and small pregnant showing. She was con-

cerned over the possibility that labor might be induced. I' 

labor was induced so that a normal birth, that might occur rn 

October, 1981, was accelerated into September, 1981, then, :r. 

that event, Dennis might, in fact, not be the father and the 

filing of the forms would be premature and inaccurate. (TR-U 

Gladys Wells felt that under the circumstances it would be bes: 

if the filing was delayed until the child's birth. Walter 

Miller had several conversations with Colleen Burnham during 

the period of September 16, 1981, through September 23, 198l, 

during which the desire of the Wells' family, for custody o' 

the child was discussed. Walter Miller, also relayed Glacl;·s 

Wells' concern of the change in circumstances an induced labc: 

might create in the determination of whether Dennis might te 

the child's father. (TR-145). Qennis mailed the forms o" 

September 23, 1981. 

On September 24, 1981, Kimberly signed the chi lcl ':-; releJ' 

form. In it, she agrees to the "surrender, release anrJ fore•:ec 
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'1,1 it-claim", of the child. She also understood that signing 

form constituted a "permanent, irrevocable surrender of 

her child." The child was placed in custody of the Intervenors, 

John Doe and Mary Doe, on September 25, 1981. In a letter 

dated November 17, 1981, John E. Brockert, Director of the 

Bureau of Health Statistics, confirms that Dennis's Acknow-

ledgement of Paternity was sent to his office on September 23, 

1981, but received September 30, 1981. He also states that 

he received a request from the Children's Society for search 

of registery of Acknowledgement of Paternity on September 24, 

1981. A certificate of Search was transmitted to the Children's 

Society on September 28, 1981. Children's Society placed the 

child in the Intervenor's custody four days prior to knowing 

whether Dennis had filed an Acknowledgement form. Had the 

mail taken two to three days to arrive to Salt Lake from Moab, 

as could reasonably be expected, his Acknowledgement would 

have been filed prior to Children's Society search being con-

cluded. This action was filed on October 16, 1981. 

ARGUMENT 

The Honorable Boyd Bunnell, given the facts of this case, 

was correct in giving Dennis an opportunity to present evidence 

to show that he should be deemed to have complied with Utah 

Cude Annotated, 78-30-4 ( 3), (1953). In Ellis vs. Social Ser-

615 P.2d 1250 (Ut. 1980) this Court held the Utah 

registration scheme for putative fathers was constitutional 
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and stated, "due process requires that t'.1P L:ither Le pcrm.c 

to show that he was not afforded a reasonable opportunit; 

to comply with the statute." 

Once paternity has been determineu or been acknowledge,i 

according to the laws of the State of l'tah, the father of a 

child born out of wedlock is liable to the same extent as the 

father of a child born in wedlock. State In Interest of 11, 

476 P.2d 1013 (lit. 1970) states: 

"Since the father's duty to support and educate 
the child is to the same extent as if the child 
was born in lawful wedlock, it should follow that 
the father's right to custody should be almost as 
co-extensive. Thus, while his right is not as 
great as that of the mother, it is certainly far 
greater than that of a stranger." Sut::::-a. 

The trial Court's findings are amply supported by the 

weight of the evidence and testimony introduced during the 

trial. The issue, before the trier of facts, was whether 

Dennis'termination of his parental rights was contrary to 

basic notions of due process. issue is a factual one, 

and as stated in !_!_all vs. Anderson, 562 P.2d 1250 (Ut. 19771, 

"if the evidence is such that reasonable minds may 
differ as to the conclusion to be drawn therefrom, 
it is the prerogative of the trier of facts to make 
the determination; and this Court should not inter-
fere with that prerogative by disagreeing with the 
determination thus made." 

The Judgmert of the Trial Court should not be reverse•: 

unless it is shown that the discretion exercised therein ha: 

been abused. 552 P.2d 1286. 
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T. The of a Father i..!!.._His C::hild is Protected 

rarental rights in one's children have been variously 

classifie8 as "essential rights", "basic civil rights," 

"fun8amental rights" and "personal rights" more precious than 

those of property. Anderson, 345 v.s. 528, 533-4 (1953); 

§_tanley vs. Illinois, 405 V.S. 645, 651 (1972); Skinner vs. 

Oklahoma, 316 U.S. 535, 541, (1941); and Meye_E vs. 

262 L'.S. 390, 399 (1923). 

':'Ile interest of the parental bond is the subject of con-

stitutional protection under both the due process and equal 

l)rotection clause. vs. Nebraska supra; Pierce vs. Society 

of 266 rJ.S. 510 (1924); Skinner vs. Oklahoma, supra, 

Stanley vs. Illinois supra; and Wisconsin vs. Yoder, 406 U.S. 

0 os (1972). It is within the penumbra of tte concepts of life 

and liberty. 

The United States Constitution, Amendment IV, states in 

pertir.ent part: 

"No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of 
the States; nor shall any State deprive any 
person of life, liberty, or property, without due 
process of law; nor to deny any person within its 
jurisdiction the equal protection of the law." 
(Emphasis added). 

See also the Utah Constitution, Art. 1, §7: 

person shall be deprived of life, liberty or 
propert/, without due process of law." 
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A. rather' s IntPrest In ;iis rhi_!,:l_r_er1 __ _'_ec;s _consL 

tionally Protected Merely __ 13,,_:eri__'.l_a££l_e,,_ 

The Child's Mother. 

Stanley vs. Illinois_, 405 U.S. 645 (1972) is the landroar· 

case in which the court struck down an Illinois statutory 

by which the state allowed a hearing and had to make a 

of proof of neglect before a child of married or divorced 

parents or an unmarried mother, could be made a ward of the 

state, but whereby children of an unmarried father could Le 

made wards of the state without any hearing or parental fitnes: 

finding and without any proof of neglect. The court in Stank 

acknowledged that the State has an interest in the welfare 

of minors and that neglectful parents could be separated from 

their children; but then the rourt went on to say: 

"[T]he law [has not] refused to recognize those 
family relationships unlegitimized by a marriage 
ceremony. The Court has declared unconstitutional 
the state statute denying natural, but illegitimate, 
children a wrongful-death action for the death of 
their mother, emphasizing that such children cannot 
be denied the right of other children because famil-
ial bonds in such cases were often as warm, endur-
ing, and important as those arising within a mere 
formally organized family unit. "To say thdt 
the test o: equal protection should be that of 'legal' 
rather than biological relationship is to avoid the 
issue. " Id., 405 U.S. 645, 651. 

The Court then unequivocally stated its holding that: 

Stanley's interest in custody of his child-
ren is cognizable and substantial. 405 t•.s. 
645, 652. 

The interest of an unwed 'Cather ii" his child was also 
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recognized by the Minnesota Supreme Court in In re Brennan, 

cJ.';J.2d. 126 (Minn. 1965). In that case which predated 

even 3tanley, the court held that an unwed father must be 

af:CordeCI. an opportunity to express his interest in his child 

when its natural mother has relinquished the child for adoption. 

In so holding, the court noted with language equally applicable 

to this case that on a nation-wide basis the more recent deci-

sions demonstrated 

"a natural and understandable willingness to listen 
to a natural parent who asserts a sincere interest 
in and concern for his child. Certainly, in the 
case before us, where a mother seeks to relinquish 
the child and re:uses marriaqe to legitimate it, a 
court cannot well look with indifference on the 
interest of father who wishes to raise and pro-
vide for it. Even though the out-of-wedlock father 
does not appear before the court in the most favor-
able light, he should nevertheless be given an oppor-
tunity to express his interest when the mother has 
relinquished the child. A sincere concern which 
springs from a sense of responsibility to his own 
flesh 2nd blood is reason enough to permit him to 
be heard. Although this policy may present some risk 
for the adoption process, it should nevertheless 
be permitted •,;here the claim is asserted promptly 
and under circumstances so as to minimize the risk 
of trauma to the child or the adoptive parents which 
would accompany judicial acceptance of his assertion." 
Id., 134 N.W.2d 126, 131. 

Similarly, in Miller vs. Miller, 504 F.2d 1067 (9th 

cir. 1974), the Circuit Court of Appeals reviewed an Oregon 

statute which, under certain circumstances, provided that in 

connection with the adoption of his c:-iild, an unwed father 

was to be "disregarded just as if he were dead." In reliance 

upon Stanley, the court held: 
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"The application tl·e statute in 'Jll<'c;t Jon v1oulu 
infringe U'.JOn the cons' it'1t1011ul r1g:rts ri' 

the appellant and natural futlwrs '-'llnL larl]' situate,1, 
We declare that said statute co11st1tut1ocra11·" 
null and void and, hence, unenforcea:Jle." ld., S04 
F.2d 1067, 1068. 

B. Dt'e Process Requires That An tlnwed rather Be Permit:'. 

To Show That He Was "Jot Afforded t. To 

Comply With ll.C.A. 78-30-4(3) 11953 as amenced). 

Defendant-Appellants contend that Senn is failed to com;oi 

with the provisions of l1tah Code Annotated §78-30-4 (3) (1951 

as amended) . This section provides that any unwed father 

fails to file the required of Paternity shall be fore''e. 

barred from bringing any action to establish his paternity 

of the child, gain custody of the child, and/or adopt his 

child. The notice must be filed with the Bureau of Vital 

Statistics within the time period prescribed by subsection 

(b), which provides, in pertinent part, that: 

"The notice may be registered prior to the birth 
of the child but must be registered prior to the date 
the illegitimate child is relinquished or placed 
with an agency licensed to provide adoption services 
or prior to the filing of a petition by a person with 
whom the mother has placed the child for adoption ... " 
§78-30-4 (3) (b), l'tah Code Annotated (1953 as amended). 

In Ellis vs. Social Services Dept., Etc., 650 P.2d 1250 

(Ut. 1980) this Court was previously asked to determine the 

constitutionality of U.C.A. 78-30-4(3). There the Court 

avoided overturning the statute itself by saying that the 

application of the statute could be looked at, and that: 
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"It conceivable, hO'..;ever, that a situation 
mJj arise it is impossible for the father to 
file the required notice of paternity prior to the 
statutory bar, through no fault of his own. In 
such a case, due process requires that he be per-
mitted to show that he was not afforded a reasonable 
opportunity to comply with the statute." Id., 615 
P.2d 1250, 1256. 

In the instant case the putative father, as stated by 

Judge Bunnell, in his decision, must be given some reasonable 

lee-..;ay in imposing that strict filing by the natural father 

of his claim of paternity, particularly where there might be 

some question as to paternity. (TR-277). He further states, 

"mail service most of the time takes one day from here to Salt 

Lake City. The envelope is here, the Vital Statistics received 

it, it's postmarked the 23rd. Under ordinary circumstances, 

that v;ould have been filed on the 24th. And in that kind of 

a situation it's going to make it difficult as to whether he 

has rights or whether he doesn't." (TR-277, 278). He continues 

by referring to "The shortness of the time when the pregnancy 

was confirmed, the logistics of the fact that you have to file 

in Salt Lake City and these people are located down here in 

Gra!1d County." (TR-278). He also refers to the efforts made 

by the Wells' family to comply with the statute. (TR-278). 

In keeping with 2llis, Judge Bunnell summarizes: 

"And in view of those things, it seems to the 
court there's got to be some reasonable leeway given, 
so that they (referring to putative fathers) do have 
a reasonable opportunity to comply. And in this 
case the court is going to find that they were not 
given that reasonable opportunity; and that there-
fore the filing (referring to the child's release) 
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as made was deficient." (TR-272) 

It should also be noted that the st1Lct t1m1 

which an unwed father must file his '!ot1ce o: l'aterntt/ 

met by Dennis. U.C.A. §78-30-4(3) (b), provides: 

"The notice may be registered prior to the b1rlh 
of the child but must be registered prior to the 
date the illegitimate child is relinquished or 
placed with an agency licensed to provide adoption 
services £E. prior to the filing of a petition by 
a person with whom the mother has placed the child 
for adoption." 

Assuming the mai 1 service would have taken one clay, the 

notice would have been registered prior to the date the chilc 

was relinquished. The Acknowledgement form would have beer. 

received by the Vital Statistics Office on the same day the 

Children's Society made their request for a search of the 

records and the release form was signed. The Certificate of 

Search was transmitted to the Children's Society on SeptemLe: 

28, 1981. The child was placed in custody of John and Mar; 

Doe on September 25, 1981. 

It is further argued that it would have been impractica'. 

for Dennis to comply with the statute since Dennis and 

were both residents of Moab and Dennis had no way of knowrng 

that Kimberly went to Ogden to deliver the child. Other inte: 

vening factors include the shortness of the time t 

confirmation of the pregnancy and the child's delivery; dr,: 

the fact that Dennis could not med ccally confirm that he '"J' 

the father of the child. 
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I I. 'tJlien The Mother Has Jl.bandoned The Child, The Natural 

father Of An Illegitimate Child Has A Paramount Right Over 

Non-Parents To Custody Of The Child. 

In State In Interest of M, 476 P.2d 1013 (L't. 1970), 

the Appellants assumed, just as in this case, that since the 

mother's consent alone is required to authorize adoption of 

an illegitimate, by her act alone a dispute concerning the 

custojy of her child is finally resolved. The Court disagreed 

with said view. The difference between said case and the one 

before the Court now is that a statutory parent-child relation-

ship had been established by the public acknowledgement statute, 

Utah Code Annotated §78-30-12, whereas Dennis has established 

the parent-child relationship through Utah Code Annotated 

§78-30-4 (3). In arriving at their conclusion the Court 

explained: 

"if paternity has been determined or has been 
acknowledged according to the laws of this State, 
the liabilities of the father may be enforced in 
the same or other proceedings. The father of a 
child which is or may be born out of wedlock is 
liable to the same extent as the father of a child 
born in wedlock. . for the education, necessary 
support and funeral expenses of the child. Since 
the father's duty to support and educate the child 
is to the same extent as if the child was born in 
lawful wedlock, it should follow that the father's 
right to custody should be almost as co-extensive. 
Thus, while his right is not as great as that of 
the mother, it is certainly far greater than that 
of a stranger." Id. 

This court in Robertson vs. Hutchinson, 560 P.2d 1110, 

1112 (Ut. 1977), stated that abandorunent of a child, by a 
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parent, will be found 

"only when the evidence is clear an.J convincing 
that the parent has either exrressoJ an intention, 
or so conducted himself as to clearly indicate an 
intention, to relinquish parental rights and reject 
parental responsibilities to his child." 

In State In this Court indicates tfw 

surrendering a child to e.n agency for adopt:ion is c1bandonment. 

The states: 

"It is clear that the present trend of legal 
and popular thinking is that a willing father of an 
illegitimate child should have a right to custody 
if it is in the best interests of the child, par-
ticularly where the mother has abandoned the child, 
either actually or constructively by surrendering 
the child to an agency for adoption" Id. , 4 76 P. 2d 
1013. 

It is undisputed that Baby Boy Bronson's mother relin-

quished him to an adoption agency. abandonment was done 

with full understanding of the rights she was waiving, as 

Baby Bronson's mother, and the full knowledge of the conse-

quences of her action. The trial transcript, evidences that 

all her actions were done with her parent's knowledge, consen: 

and approval. ':"he release form clearly indicates that signin; 

the form constitutes a "surrender of her child." 

In Matter of Lathrop's Adoption, 575 P.2d 894 (Kan. Apr-

1978) the issue to be decided on appeal was whether the natur 

father of an illegitimate child had a paramount right ovcc 

non-parents to custody of the chilc, and whether that portio· 

of the Kansas adoption statute wi<ich required the consent of 
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ti, mother but not the unwed father was constitutional. 

ln Lathroo the mother and father of the child were un-

married and had lived together for several montha in Louisiana. 

Several months before the child's birth, the mother returned 

to Kansas and the father moved to Colorado. The child was 

born on August 16, 1976, and two days later the mother signed 

an adoption consent, waiving further notice of final hearing 

and entry of decree of adoption. She also stated in her 

consent that she did not know the whereabouts of the natural 

father. The child was placed with prospective adoptive parents 

pending a hearing of adoption. The father was not notified 

of the filing of the petition for adoption, nor was his consent 

to the adoption obtained. But the father did appear at the 

proceeding and filed his objection to the adoption and requested 

custody of the child. By both statute and case law in Kansas, 

at the time, the natural parents were to given preference 

over non-parents in a custody contest. The lower court awarded 

custody to the natural father and ordered that the Kansas 

Department of Vital Statistics prepare a corrected birth certifi-

cate showing the natural father as the father of the child 

and changing the child's surname to that of the father. 

The prospective adoptive parents appealed, arguing that 

the natural parents by entering into an illicit relationship 

waived their constitutional rights of due process and 

equal protection regarding custody of their child. They also 
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argued that Stanley vs. lllino1, ,JC' not Leccause '°_ter 

had raised the children, whereas the had never 

custody of his child. The Appellate rourt rejected that ar, 

ment, and stated: 

to distinquish the Stanley 
case, pointing out the father in had raised 
the children whereas the instant Respondent has never 
had custody of his child. However, appellants ignore 
the import of State ex rel. :::_,ewis vs. Lutheran Social 
Services, 59 Wis.2d 1, 207 82G (197J). '.:'hat 
case was decided on remand from the United States 
Supreme Court with instructions to grant a putative 
father a "fitness" hearing in light of Stanley. The 
father in Lewis, as the father here, had not had 
custody of---i1TSchild. The Wisconsin court found 
the father could not be faulted because the adoption 
agency and prospective adoptive parents had kept 
him from his child. ritness determined, custody was 
given the father. See also: Miller vs. Miller, 504 
F.2d 1067 (9th Cir. 1974); Vanderlaan vs. µanderlaan, 
9 Ill.App.3d 260, 292 '.l.E.2d 145 (1972); Poe. ex rel. 
Slawek vs. Covenant Child. 52 lll.2d 20, 284 
N.S.2d 291 (1972); and llammach vs. \'lise, 211 S.E.:icl 
118 (W.Va. 1975). 

"Applying the case and statutory law discussed 
above to the facts of the case at hand, we hold 
that Leon Scott, Jr., has parental rights to the 
custody of his child and under t:1ose circumstances 
that those rights must be given preference and will 
prevail over those of the adoptive parents due to 
the parental preference rule. Stanley establishes 
his parental rights and Quilloin docs nothing to 
diminish those rights in this situation, where he 
appeared and asserted his desire to have the custody 
of his daughter soon after her birth. We agree with 
the Lewis court that a father like Leon Scott, Jr., 
who has been prevented from bestowing parental care 
on his child from the time of its birth by outside 
agencies (such as acoption agencies, or in this case 
adoptive parents), cannot be faulted, nor can his 
parental rights be lessened by virtue of his failure 
to perform his parental responsibilities. Vie think 
that due process requires that a putative father 
appears and asserts his desire to care for his child 
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h_as rights paramount to those of non-parents, unless 
lt•c is found to be an unfit father in a fitness hear-
ing. The trial court found that he was a fit parent; 
t[,erefore his right to have custody of his child is 
':;lear." (Emphasis added). Id., 575 P.2d 894, 897-8. 

The trial transcript indicates that Dennis is a B student 

who has the possibility of getting a scholarship to enable 

him to further his education. He also works during the summer 

months and on weekends throughout the year. (TP.-94-95). His 

parents are willing to help him raise the child. (TR-186). 

If he gets married he will have his wife's support to help 

him raise the child. (TR-185) . As regards any testimony 

relevant to showing that Dennis is unfit as a parent, the 

Appellant's expert admits that "none of his answers to the 

attorne1's questions were based on your observation of this 

man (referring to Dennis), but based on your general education, 

your general theory, and your general observation of young 

people and maturity levels as a class." (TR-273). 

CONCLUSio:: 

Appellants argue that since the facts surrounding the 

:}e J ls' case are nc t as extreme as those presented in Ellis, 

tl,e Judge erred in granting Dennis a hearing. Appellants for-

rL that Ellis sets a guideline that will determine the out-

of future cases. Experience and logic tells us that no 

lv10 ca secs wi 11 be alike. Taking these reasonable considera-

tions into mind, Utah's Supreme Court Justices must have 

f0reseen that there are situations that fall between the extreme 
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situation presented in ":llis anu tlt()SC s1t11at1or1" tLLit ,Jc r· 

present meritorious plausible reasons •or n1•,;lect1ng tr:i fi:, 

the Notice of Paternity. 

of life and it's many facets that the Supreme Court states,. 

Ellis: 

. It is conceivable, however, that a situa-
tion may arise when it is impossible for the father 
to file a required Notice of Paternity prior to the 
statutory bar through no fault of his own. In such 
a case, due process requires that he be permitted to 
show that he was not afforded a reasonable opportunity 
to comply with the statute." Sllis vs. Social Services 
Dept., et. al., 615 P.2d 1256 (l'tah l'J80). 

The putative father must convince the trier of facts 

that he has a meritorious case. In order to determine what 

is reasonable and plausible the trier of facts looks at all 

documents and evidence brought before him prior to grantin'j 

a hearing. If he determines that due process requires a 

hearing and the Appellants object, they may argue their 

objection on appeal. Appellants, however, should know that 

the Judge does not err just because he differs with the minds 

of Appellants as to the conclusion to be drawn from the facts 

before the Court. It is the Judge's prerogative, as the tric: 

of facts, to make the determination and the Supreme court 

should not disagree with said determination unless they find 

that the trier of facts has abused his discretion. 

Granted, it is administratively convenient to have aru<' 

lines to cut off the rights of unwed fa the rs who do not coo1· 

forward. However, the procedure must take into account the 
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'I! ', of umJed fathers who attempt to preserve their rights. 

"The establishment of prompt efficacious procedures 
lo achieve legitimate state ends is a proper state 
interest worthy of cognizance in constitutional 
adjudication. But the Constitution recognizes higher 
values than speed and efficiency. Indeed, one might 
fairly say of the Bill of Rights in general, and 
the Cue Process Clause in particular, that they 
were designed to protect the fragile values of a 
vulnerable citizenry from the overbearing concern 
for efficiency and efficacy t:1at may ci1aracterize 
praiseworthy government officials no less, and per-

rnore, than rn8aiocre ones. 
by presurn2tion is always cheaper and 

than individualized Jetermination. But when, 
as here, the procedure forecloses the determinative 
issues of competence and care, when it explicitly 
disJains present realities in deference to past 
: orma 1 i ties, it neerHess ly risks running roughshod 
over the important inte1ests of bc:"Lh parent and child. 
It thr•refore, cannot stand." Stanley vs. Illinois, 
405 U.S. 645, 656-7. 

T)tah' s l\c]:now ledge:nent Statute cc.:-: stc.nd because it permits 

a putative father, who has failed to comply with the Statute's 

fi1i ·S to a hearirg on the matter. 

"If he (the putative father) is successful in 
showing that the termination of his parental rights 

contrary to basic notions of process ane 
that he came forward within a reasonable time after 
the baby's birth, he should be ceemed to have com-
plied with the statute." Ellis vs. Social Services 
C'ept., et. al., 615 I>.2d 1256 (Ptah 1980). 

The Intervenors fail to see that the holding of the United 

';tat'c" Sur:reme Court in Stanley t'.1.a': an unwec' father has a 

ronstitutionally interest in his children remains 

;::i rmly intact. In Qullloin vs. Walcott, 434 U.S. 246, 54 

L.ra.2a 511, 98 s.ct. (1978), the United States Supreme 

,-,_,,Jrt empha"ized that the case was distinguishable from Stanley 
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since the natural father scir:JC, 11 '/,-_'a.ro 

birth of the child, merely to a3sert ,', 

by the child's step-father. 

in Quilloin, the natural fatr.er did 

. not challenge the sufficiency of th0 notice 
he received with respect to the adoption proceeeing 

. nor [couldl claim that he was deprived of 
a right to a hearing on his individualize0 interests 
in his child, prior to entry of the order of adortion. 
Altho11gh the trial court's ulti1n-?.+-<· c0nr::Ju:-;ion i,..Jas 
that the appellant lac\ed standing to object to 
adoption, this conclusion was reached only after 
appellant had been afforded a full hearing on his 
legitimation petition, at which he was given the 
opportunity tc offer evidence on any matter he 
thought relevant, including his fitness as a parent." 
434 u. s. at 253, 54 r .. E:d. 2d at 518-19. 

The continued aprlica0ilitJ of '.2_t_a_n_l_e_y has been consis':ent: 

emphasized in many subsequent state court decisions, includiM 

In re Acoption of "'.:,athrop, 575 P.2d 894 (Ct .. '<an. 1J7q!. 

In that case, the court held: 

"It is clear that Quilloin eoes not abrogate the 
basic premise of the Stanley case: ':'hat is, that a 
putative father does in fact have parental rights 
in his child. The holding of the Quilloin case is 
actually quite narrow: The constitutional rights 
of an unwed father who merely seeks to veto the 
adoption of his child, without seeking custody of 
the child, are adequately by 
less than a fitness hearing, and under the 
of that case his rights were protected by a "best 
interest of the child" hearing. 573 ?.2d at 898. 

See also, Willmott vs. Decker, 541 P.2d 13 (Hawaii i9·· 

People ex rel. Slawek vs. Covenant Children's Home, ':2 Ill:' 

20, 284 l<.F:.2d 291 (1972); Llothera11 

Social Services, 59 Wis.2d 1, 207 N.W.2d 826 (1973). 
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ln raban vs. tlohammed, 441 U.S. 380 (1979), the unwed 

tathcr, who sought to adopt and have custody of his two child-

appealed from decisions of the New York state courts that 

allowed his children to be adopted by their natural mother and 

her present husband without his consent and against his wishes. 

"[A]n unwed mother has the authority under New 
York law to block the adoption of her child simply 
by withholding consent. The unwed father has no 
similar control over the fate of his child, even 
when his oarental relationshio is substantial--as 
in this Ile may prevent" the termination of 
his parental rights only by showing that the best 
interests of the child would not permit the child's 
adoption by the petitioning couple." Id. 

In defense of the statute, New York contended that an 

unwed father was accorded full due process since he was given 

notice of the petition for adoption and a full opportunity 

to be heard and to establish that the interests of the child 

would be best served by a denial of the petition. Addition-

ally, it was argued that various state interests, including 

the encouragement of the swift adoption or legitimation of 

illegitimate children, were served by the challenged statute. 

the Court held the statute unconstitutional. 

Standards under which Utah Court Judges may take a child 

away from a natural parent and give custody to a non-parent 

were set In re J.P. No. 17386 P2d -----' Utah 

1982. This Utah Supreme Court ruling held that the natural 

parent has a right to a presumption of fitness to care for 

the child and that presumption must be clearly rebutted in 
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each instance where custody is clsc•,Jl1ere. Judi;•= 

was therefore correct in declaring that if tLc natura 1 [-'arci.c 

has complied with the paternity notice statute, the testirr,ony 

should be limited to a question of his fitness. (TR-258). 

Appellants were given the opportunity to question Dennis' 

fitness but failed to sway the trier of facts. 

Respectfully submitted this 17th day of January, 1983. 

\ 
., 

Paul Gotay 
Attorney for Respondent 
7306 South 1300 East 
Midvale, Utah 84047 
Telephone: 566-4730 

I hereby certify that I mailed two copies of the fore-

going this day of January, 1983, postage prepaid to 

the office of Jane A. Marquardt, Attorney for Defendants & 

Appellants, Children's Society & Kimberly Bronson, 635 'C'·..ienty· 

fifth Street, Ogden, Utah 84401, to Tim W. Healy, Attorney 

for Intervenors & Appellants, 863 Twenty-fifth Street, Ogden, 

Utah, 84401, and to Robert o. Maack, Guardian ad Litem for 

Baby Boy Bronson, 310 South Main Street, Salt Lake City, 

84101. 

Paul Gotay 
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