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tics, background, values and beliefs, 
or performance at a mediation, or 
for any other reason.10

The unconscious influence on the mediation has to be rec-
ognized independent of the parties’ knowledge and desires. If 
the neutral knows that they will serve as both mediator and 
arbitrator pursuant to a multi-step dispute resolution clause, I 
question if that neutral can maintain their impartiality. Might 
the mediator also observe the mediation behavior of the par-
ties through the selective perception lens of an arbitrator, as-
sessing which party violated the law? Even if the mediator does 
not agree to serve as the arbitrator on the same case until the 
conclusion of the mediation, might the mediator have formed 
opinions about the performance of the disputing parties that 
carries over into the arbitration? Adding to this conundrum, 
skilled advocates have boasted how they “spin the mediator” 
so that the mediator views their side more favorably whether 
their case will be resolved in mediation or in arbitration.11 

Experience supported by behavioral research has shown us 
that impartiality is an aspirational goal that ethical media-
tors strive to maintain throughout their mediations However, 
when neutrals take on the roles of both mediator and arbitra-
tor, mediator impartiality is likely to be seriously challenged.

Another ethical challenge presented when a neutral is 
wearing two hats, is the risk that the mediator might violate 
their ethical mandate of confidentiality, a foundational prin-
ciple of candid discourse in mediation. Might the confidential 
information that parties share with the mediator during me-
diation caucuses or mediation written submissions challenge 
mediator impartiality, violate mediation confidentiality, and 
shape the mediator turned arbitrator’s decision making? If 
caucuses have been held, how will confidential exchanges be 
handled—will the parties agree that full disclosures must be 
made? Is the neutral capable of keeping track of all potential 
disclosures? 

Some mediators have declined to take on the role of arbi-
trator for the same case, while others have agreed to assume 
the additional role. In those cases where the mediator has 
also agreed to arbitrate the same matter, the Model Standards 
Standard VI Quality of the Process instruct how the mediator 
should ethically proceed if the take on an additional dispute 
resolution role such as that of arbitrator.

Standard VI Quality of the Process provides:

A mediator shall not undertake an addition-
al dispute resolution role in the same matter 
without the consent of the parties. Before 
providing such service, a mediator shall in-
form the parties of the implications of the 
change in process and obtain their consent 
to the change. A mediator who undertakes 

nies who were implementing the transfer terms of property 
ownership. In accordance with the multi-step dispute resolu-
tion clause, the parties first attempted to negotiate a resolu-
tion themselves before they were contractually obligated to 
mediate. In those instances where there the parties were un-
able to negotiate an agreement, they were contractually ob-
ligated to proceed to mediation. However, most of the pre-
senting disputes were resolved in arbitration, not mediation.  
An unanswered question is whether the parties themselves 
were participating in mediation differently, merely check-
ing mediation off as a contractual obligation, knowing that 
Vice Dean Emeritus Simons would be the ultimate decision 
maker in arbitration. Vice Dean Emeritus Simons opined, 
“It might have been more beneficial for the companies if they 
had a separate mediator.”

Beyond Cost and Efficiency—Ethical 
Consideration

As indicated by the contexts above, the practical and ethi-
cal considerations may differ depending on how the issue of 
changing hats arises. Mediators who are considering serving 
as both the mediator and the arbitrator on the same matter 
should consider how their ethical obligations as mediators 
might impact their decision. One consideration, how might 
wearing two hats affects a mediator’s ethical mandate to con-
duct a quality mediation process?  Proponents of having a 
neutral assume two hats on the same matter defend that this 
is just party self-determination. However, the Model Stan-
dards clarify that party self-determination is not an unfet-
tered right. It has limitations. Standard I Self-Determination 
A(1) provides:

Although party self-determination for pro-
cess design is a fundamental principle of 
mediation practice, a mediator may need to 
balance such party self-determination with a 
mediator’s duty to conduct a quality process in 
accordance with these standards.8

There is no consensus on what is a quality mediation 
process,9 adding to the complexity of the issue.

Depending on your understanding of what constitutes a 
quality mediation process, might a mediator’s impartiality 
may be compromised if the mediator opts to wear two hats: 
one as the mediator and one as the arbitrator? Model Stan-
dard II B(1) Impartiality provides:

A mediator shall conduct a mediation in an impar-
tial manner and avoid conduct that gives the appear-
ance of partiality

1. A mediator should not act with 
partiality or prejudice based on any 
participant’s personal characteris-
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such role assumes different duties and re-
sponsibilities that may be governed by oth-
er standards.12

As presented earlier in this column, AAA, CPR, and 
JAMS reinforce the importance of obtaining parties’ consent 
if a mediator is going to switch to an arbitrator’s hat. Yet, 
even sophisticated parties may not fully appreciate the full 
import of what they are consenting to if they agree to a me-
diator switching to an arbitrator’s hat.

. . . Parties, you don’t have to abandon your desire for 
cost-effective and efficient processes

Yes, parties and their lawyers want cost-effective and ef-
ficient dispute resolution processes.

And, dispute resolution providers such as AAA offer vari-
ations of concurrent dispute resolution processes in which 
the parties participate concurrently in both arbitration and 
mediation with separate neutrals.13 

Beyond cost-effectiveness and efficiency, let’s not forget 
that parties also value a dispute resolution process like me-
diation, irrespective of the outcome, where the neutral is im-
partial and provides the parties an opportunity to be heard.14  

Yes, even sophisticated business people are human beings 
who universally want to have the emotional issues that are 
part of the impasses to settlement finally addressed.15 And, 
mediation provides that opportunity.

So . . . 

I can’t help but wonder if this mediator “two hats issue” is  
actually a continuation of the quantitative-efficiency  versus 
qualitative-justice debate that began in the 1970’s,  challeng-
ing whether mediation is even a valued process choice.16 I 
question if those that support the mediator “two hats” ap-
proach, base their support on misinterpretations of media-
tor ethics mandates of  party self-determination, quality of 
process, confidential and mediator impartiality. Moreover, I 
question the faulty assumption that neutrals can be skilled at 
both mediation and arbitration, ignoring the distinct philo-
sophical maps and skills each professional role requires.

From the mediator’s perspective, sequentially wearing two 
different hats increases the likelihood that a mediator might 
compromise their ethical mandates and diminish the benefits 
of mediation. As a party-directed process, mediation offers 
parties an unparalleled dispute resolution process choice. It 
is here that the parties, with the support of the mediator, 
can have candid conversations with each other, take control 
of how their dispute is resolved, and collaborate with their 
counterparts to resolve their dispute in ways that make eco-
nomic and emotional sense to the parties. 

Endnotes
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I agree that parties are looking for cost-effective and effi-
cient dispute resolution processes.17 However, I don’t believe 
that the “two hat” option is the solution. In fact, Professor 
Jacqueline Nolan Haley and Professor Thomas Stipanowich 
have opined how some attorneys, more accustomed to ad-
vocating  in a  litigation model, are misusing mediation and 
arbitration, so that neither process has become efficient or 
cost-effective.18

Dispute resolution processes such as mediation, a par-
ty-directed process, and arbitration, a third-party directed 
process, expand parties’ justice options. Each process offers 
parties and their attorneys distinct benefits and remedies. As 
influencers of our justice options, ADR providers, neutrals, 
and advocates need to diligently preserve the ethics and pro-
cess integrity that are  fundamental to each process. The “two 
hat” option challenges neutrals’ ethics and process integrity. 
Your thoughts?
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