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INTRODUCTION 
  In 1948, the Universal Declaration of Human Rights (“UDHR”) set out 

for the first time a number of “fundamental human rights” that are to be 
protected by the countries and states that have signed onto the declaration.1  
Amongst the list of protected rights are intellectual property rights.2  In two 
separate paragraphs, Article 27 of the UDHR outlines that individuals have “the 
right freely to participate in the cultural life of the community, to enjoy the arts 

 
1. G.A. Res. 217 (III) A, Universal Declaration of Human Rights (Dec. 10, 1948). 
2. Id. at 27. 
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and to share in scientific advancement and its benefits , ” and “the right to the 
protection of the moral and material interests resulting from any scientific, 
literary or artistic production of which he is the author.”3  The second paragraph 
of Article 27 seemingly directly highlights that works created by individuals 
should be protected as a human right.   Therefore, this portion of the Article 
delineates particular individual rights.   The first paragraph of the Article, on 
the other hand prescribes both individual and group rights.6  The language of 
the first paragraph  stresses that all individuals should therefore have the e ual 
right to the enjoyment of everyday things, such as books or technologies. 

Although these protections are within the UDHR, a group of individuals 
have consistently faced a number of barriers that limit their access to everyday 
tools.   Individuals who are deaf may not go to the cinema because most films 
do not have closed captions.   Individuals who are blind may choose not to eat 
at restaurants or cafes because of the lack of braille or electronic menu options.9  
These are only two examples of the societal barriers that exist today.  This paper 
will focus on the issues that individuals with disabilities face as a result of the 
limited nature of intellectual property rights.   

Copyright law grants an author legal protection over their work product.1   
Patent law gives “the patent holder the exclusive right to exclude others from 
making, using, importing, and selling the patented innovation for a limited 
period of time.”11  Whether it be copyrights or patents there is an accessibility 
issue that stems directly from granting authors intellectual property protections.   

As a result, this paper will focus on highlighting how copyright law can be 
more inclusive of the rights of individuals with disabilities and how patent 
applications can be accelerated to allow for more innovation of assistive 
technologies.  Section II of this paper will highlight and discuss the parameters 
of assistive technologies and the individuals who rely on these tools.  Section 
III will discuss patents and the Accelerated Examination model.  Section I  

 
. Id. 

4. Id. 
. olum ia Universit , , he Universal Declaration of Human Rights, 

htt s ccnmtl.colum ia.e u ro ects mmt u hr article 27.html (last visite  A ril 24, 2022). 
. Id. 

7. d d , I  Assist ( ul  
22, 2021), htt s e icassist.org the iggest arrier for eo le ith isa ilit . 

8. Id. 
9. Id. 
10. ellingham echnical ollege, , 

i rar  Research Gui es ( arch 29, 2022), 
htt s tc.ctc.li gui es.com c. h g 47 747 2414 7. 

11. ornell a  chool, , egal Information Institute, 
htt s .la .cornell.e u e atent (last visite  A ril 24, 2022). 
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discusses copyrights and the Marrakesh Treaty.  Lastly, Section  will analy e 
why one method is more favorable when considering assistive technologies.  

ASSISTIVE TECHNOLOGIES AND INDIVIDUALS WITH DISABILITIES 

The Scope of Assistive Technology 
The passing of the Americans with Disabilities Act (“ADA”) in 1990 

recogni ed the rights of individuals with disabilities.12  The ADA encouraged 
states and businesses to be more accommodating to individuals with 
disabilities.13  The ADA prohibits the discrimination against a person with a 
disability “in areas such as employment, access to public services, public 
accommodations, and transportation.”1    

The Technology Related Assistance to Individuals with Disabilities Act of 
1988 (“Tech Act”) provided the first legal definition of assistive technology.1   
Although the Tech Act did not significantly influence the development of 
assistive technologies, it is a valuable tool to analy e when determining the 
meaning behind assistive technologies.  The Tech Act has repeatedly been 
amended since 1988, however the assistive technology definition remains 
consistent.16  Per the Tech Act “an assistive technology device is  any item, 
piece of e uipment, or product system, whether ac uired commercially off the 
shelf, modified, or customi ed, that is used to increase, maintain, or improve 
functional capabilities of individuals with disabilities.”1   Additionally, the 
Tech Act defined “an assistive technology service as any service that directly 
assists an individual with a disability in selection, ac uisition or use of an 
assistive technology device.”1   Assistive technology covers a broad range of 
categories including but not limited to mobility aids, such as wheelchairs and 
walkers, computer software and hardware, such as voice recognition programs 
and screen readers, and various physical modifications, including ramps and 
grab bars.19  Assistive technology is essentially a technology that can be used 
by an individual with a disability to complete everyday tasks that may otherwise 
 

12. itle 42 U. . .  12101 (1990). 
1 . , tu .com (Dec. 2 , 2021), 

htt s stu .com aca em lesson assistive technolog act of 1998.html. 
14. Id. 
1 . , Access om uting, 

htt s . ashington.e u accesscom uting hat assistive technolog  (last visite  A ril 24, 2022). 
1 . Id. 
17. d , A enter, 

htt s ectacenter.org to ics atech efinitions.as  (last visite  A ril 24, 2022). 
18. Id. 
19. d d , I HD ( ct. 24, 

2018), htt s .nich .nih.gov health to ics reha tech con itioninfo evice. 
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be difficult.  As a result, with the passing of the ADA there has been an increase 
in the demand for various assistive technologies.2   or example some 
workplaces are re uired to purchase or rent aids that would assist those with 
the use of devices.21   

The range of categories covered by assistive technologies is not limited.  As 
individuals continue to innovate new technologies as solutions to modern 
problems, the number of technologies that fall within the assistive technology 
realm expands.  Some new modern assistive technologies include ike s 

lyEase sneaker, a hands free shoe that allows for easy wear and removal22, 
and box s adaptive controller, which “allows users to connect switches, 
buttons, or  joysticks depending on  their needs and abilities.”23  

ndivid ls ith is ilities 
Before delving into the ways in which copyright and patent law should be 

updated to create a more accessible society for individuals with disabilities, it 
is important to highlight who these individuals are and why a change to the 
legal concepts is needed.  The term disability is not based on a medical concept, 
but rather it was formulated as a legal term.2   Disability is defined differently 
under employment laws such as Social Security than it is under the ADA.2   The 
more accurate depiction for purposes of this paper is the definition provided by 
the ADA.  The ADA defines individuals with disabilities as individuals with a 
“physical or mental impairment that substantially limits one or more major life 
activity.”26  It is important to note that this definition includes individuals who 
have a recorded disability and those “who do not have a disability but are 
regarded as having a disability.”2   This section is not meant to place a boundary 
as to who can be considered to have a disability, but it is meant to highlight 
how the law may sometimes view individuals with disabilities.  Individuals 
with disabilities are not the only people who benefit from the production of 
assistive technologies.2   Individuals who may need these technologies may 
 

20. MM  N D SA  N AM A,    D SA  N AM A 194 
( aril n . iel   Alan . ette e s., 2007). 

21. Id. 
22. , i e, htt s .ni e.com fl ease (last visite  A ril 24, 2022). 
2 . , o , htt s . o .com en

U communit la er s otlight s encer (last visite  A ril 24, 2022). 
24. d d d , ADA ational et or , 

htt s a ata.org fa hat efinition isa ilit un er a a (last visite  A ril 24, 2022). 
2 . Id. 
2 . Id. 
27. Id. 
28. , orl  Health rgani ation ( a  18, 2018), 

htt s . ho.int ne s room fact sheets etail assistive technolog . 
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include the elderly, individuals with noncommunicable diseases, individuals 
with mental health conditions, or individuals with gradual functional decline.29 

PATENTS AND THE ACCELERATED EXAMINATION MODEL 

rief vervie  of tent  nd the onnection to Assistive Technology 
The objective behind the patent law system is to provide inventors and 

innovators with a government granted monopoly over their work product.3   
The parameters of the rights granted have been modified, expanded, and 
reduced since the establishment of the patent law system.  The origins of the 
U.S. patent law system can be traced directly back to the U.S Constitution.  
Article 1, Section 8, Clause 8 of the U.S. Constitution states “ t he Congress 
shall have Power . . . t o promote the Progress of Science and useful Arts, by 
securing for limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries.”31  Over time, Courts have recogni ed that 
patent rights are the “private property of the patentee” allowing the patentee the 
right to exclude others.32   

Businesses and individuals who create assistive technology often choose to 
patent their inventions.  As a result, these creators must follow the standard 
procedures set out by law to have their invention patented.  This means 
submitting an application to the USPTO with the re uired materials, such as a 
description of the invention, how the invention works, and the specifications of 
the concept the creator wishes to have patented.33  When the USPTO approves 
the creator s invention, the creator has the right to exclude others from using 
their invention for around 20 years depending on the type of patent.3   
Whenever a patent is granted, it is then published and made available to the 
general public.3   As a result, when this information becomes public it 
encourages the sharing of new ideas and innovation.36 

 
29. Id. 

0. enneth ost, , ress Researcher ( e . 27, 201 ), 
htt s li rar .c ress.com c researcher ocument. h i c resrre201 02270 . 

1. U. . NS . art. I,  8, cl. 8. 
2. il tates nerg  ervs.,  v. Greene s nerg  Gr ., , 1 8 . t. 1 , 1 7  (2018). 

. Hei i . erven  eter Davi  lanc , 
II d I , 12  DAM  . . S  . 

 9, 2  (1998). 
4. I  homas Reuters 

ractical a ,  htt s us. racticalla .thomsonreuters.com 8 09 41 0 (visite  ar.  202 ). 
. I d I , I , htt s . i o.int i

outreach en i a 2017 innovation an intellectual ro ert .html (last visite  A ril 24, 2022). 
. Id. 
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However, the patent application process is not a fast one.  The entire 
application process usually takes more than two years, but from current trends, 
it is likely that the process would take “significantly longer” than two years.3   
This time period is relevant because when it comes to assistive technology 
creators should be encouraged to continue to innovate and dedicate their time 
and money towards these technologies.  However, if the USPTO takes a 
significant amount of time to approve assistive technologies, innovators could 
be deterred away from creating these products.   

The Acceler ted in tion odel nd the reen Technology ilot 
rogr  

With technology becoming more speciali ed, the USPTO reviews patent 
applications based on the kind of technology and the date the application was 
submitted.3   However, although the USPTO follows this process for a majority 
of patent applications, there is a procedure in place that would allow the USPTO 
to review applications in a different order than they were received.39  This 
process is the Accelerated Examination procedure.   

Since 1959, it has appeared that the patent rules have adopted a version of 
an accelerated examination process. 1  Originally, an accelerated review was 
granted if there was an order from a commissioner or the particular patent was 
relevant to a specific governmental branch. 2  Other exceptions that would 
allow for an accelerated review may include the declining health of the 
applicant, “inventions that materially enhance the uality of the environment, 
contribute to the development or conservation of energy resources, and 
contribute to countering terrorism.” 3  Exceptions have also been granted to 
patent applications for inventions regarding health and biotechnology.   The 
USPTO revisited this concept in 2006, with a focus on allowing certain patents 
to be reviewed within twelve months.   The update to the Accelerated 
Examination program included re uirements such as limiting the application to 
 

7. ractical a ,  note 4. 
8. Aman a atton, d

d d d d,  IN . P.  
0, 0 (2012). 

9. d , U , htt s .us to.gov atents initiatives accelerate
e amination (last visite  A ril 24, 2022). 

40. Id. 
41. atton,  note 8 at 1. 
42. Id. 
4 . Id. 
44. Id. 
4 . hanges to ractice for etitions in atent A lications o a e ecial an  for 

Accelerate  amination, 71 e . Reg. , 2 , , 2 24 ( une 2 , 200 ). 
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a single invention and providing the USPTO with Examination Support 
Documents (ESD) that provided extensive information about the invention. 6 

In 2009, the USPTO launched the Green Technology Pilot Program.   
Under this program, the USPTO accepted 3,000 applications with no fee for 
inventions that had to do with green technology.   More specifically one of the 
re uirements was that “ t he claims must be directed to a single invention that 
materially enhances the uality of the environment, or that materially 
contributes to  (1) The discovery or development of renewable energy 
resources  (2) the more efficient utili ation and conservation of energy 
resources  or (3) greenhouse gas emission reduction.” 9  This program ran from 
December 7, 2009, through March 30, 2012.   There was a steady and 
significant growth in green technology patent applications filed between 2010 
to 2013, but applications regarding green technology have steadily decreased 
after the program ended. 1  However, it is important to note that although the 
number of green technology applications have steadily decreased over the last 
several years, there has been a steady increase in the number of green 
technology patents granted by the USPTO. 2 

It is important to note that effective September 24, 2021, the USPTO has 
started  the Prioriti ed Patent Examination Program (also known as Track One), 
that allows for the accelerated examination of certain plant or utility patents. 3  
This program, however, is slightly different to the Accelerated Examination 
and Green Technology programs discussed above.   Through this program an 
applicant is re uired to pay a fee for the accelerated review, but is subject to 
fewer re uirements when compared to the other programs.  

Adopting An Acceler ted in tion rogr  for Assistive Technology 
It would be beneficial for the USPTO to adopt an accelerated examination 

program for assistive technologies.  Assistive technologies can be said to be 
analogous to medical devices and green technology as for some individuals it 
 

4 . atton,  note 8 at 1. 
47. Id. at 2. 
48. Id. 
49. Id. 

0. ar er rog on, , uristat, ( une 11, 2020), 
htt s log. uristat.com green tech. 

1. Id. (sho ing chart on ercentage of green technolog  a lications file ). 
2. Id. (sho ing chart for issue  atents for green technolog ). 
. d , U , 

htt s .us to.gov atents initiatives us tos rioriti e atent e amination rogram (last visite  
A ril 24, 2022). 

4. Id. 
. Id. 
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is a necessity. Per the World Health Organi ation (WHO), only one in ten 
people with a need for assistive technologies have access to these 
technologies. 6  As it turns out, “ t he assistive products industry is currently 
limited and speciali ed, primarily serving high income markets.”   With the 
lack of state funds, there is little drive for research and development of new 
inventions and products.  However, even if there is an under investment in 
assistive technologies the social benefit greatly outweighs the market benefit 
provided. 

If the USPTO adopts an accelerated examination program for assistive 
technologies, it would help close the gap by increasing the number of available 
products.  Although there are several other socioeconomic factors to consider, 
this program is a step in the right direction.  As shown by the Green Technology 
Pilot Program, there was a significant increase during the running of the 
program where inventors and businesses submitted applications for green 
technology patents.   One would hope that if the USPTO were to adopt a 
program similar to the pilot program for assistive technologies, there would be 
an incentive for innovators to create more assistive technologies.  With this 
program, the USPTO should choose not to place a fee on the accelerated 
examination of the applications like it did with the pilot program.  Additionally, 
the program should also properly define assistive technologies, so as to be 
consistent with the assistive technology definition derived from the Tech Act.  
However, the USPTO should be careful as to not make the parameters too broad 
or too narrow which could ultimately dilute the application pool.   

Ultimately this recommendation does not focus on changing the patent law 
system, but rather it takes a look at the programs that are a product of the system 
and makes a recommendation as to how the USPTO can promote inclusivity 
through innovation.  

COPYRIGHTS 

opyrights nd Assistive Technology 
Similar to the patent law system, the origins of copyright laws can be traced 

back to Article 1, Section 8 of the U.S. Constitution. 9  Additionally, as outlined 
in the U.S. Constitution the purpose behind copyright law is to “promote the 
Progress of Science and useful Arts.”6   Although, the purpose is to promote 

 
. Assistive echnolog ,  note 28. 

7. Id. 
8. rog on,  note 0. 
9. U. . NS . art. rI,  8, cl. 8. 
0. Id. 
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knowledge and sharing of ideas, copyright law is important because it protects 
the interests of the authors and creators of copyrightable works.61  Ultimately, 
“ c opyright is a type of intellectual property that protects original works of 
authorship as soon as an author fixes the work in a tangible form of 
expression.”62  Unlike patent law, copyright law offers authors protection over 
a wide range of works such as movies, books, photographs, paintings, and 
computer programs.63 

Any person or company can be a copyright owner.6   The individual or 
entity who creates an original work must fix or capture their work product in 
some form such as a photograph, song, or book.6   Copyrights provide the 
author of the work with a number of rights including the right to reproduce, 
create derivative works, and display the work publicly.66  If a work was created 
on or after anuary 1, 1978, the copyright protection lasts for the life of the 
author plus an additional 70 years.6  

o  opyright  s Alre dy de or s Accessi le 
There are currently three examples of current procedures that have allowed 

copyright law to make works more accessible.  These procedures include the 
Chafee Amendment, the Digital Millennium Copyright Act (DMCA), and the 
Marrakesh Treaty.  This section will introduce each of these procedures and 
provide examples as to how each procedure can be updated to be more inclusive 
of rights of individuals who rely on assistive technologies. 

The Chafee Amendment 
Although copyrights provide protection and legal rights to an author for 

their work, copyrights can limit accessibility for individuals with disabilities.  
Over time, copyright law has been assessed to better recogni e the e ual rights 
of these individuals.  irst, the Chafee Amendment allows an authori ed entity 
to reproduce or distribute in the United States copies or phonorecords of a 
previously published literary work or of a previously published musical work 
that has been fixed in the form of text or notation if such copies or phonorecords 

 
1. outhern Illinois Universit , , orris i rar , 

htt s li .siu.e u co right mo ule 01 ur ose of co right la . h  (last visite  A ril 24, 2022). 
2. , U. . o right ffice, htt s .co right.gov hat is co right  

(last visite  A ril 24, 2022). 
. Id. 

4. Id. 
. Id. 
. Id. 

7. Id. 
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are reproduced or distributed in accessible formats exclusively for use by 
eligible persons.6  

The Chafee Amendment defines eligible persons as individuals who have a 
visual impairment.69  Although this amendment is intended to promote the 
accessibility of copyrighted works, the terminology is too narrow.   The 
vagueness of the term “authori ed entity”, as well as the limited scope of the 
copyrighted work covered by the amendment, show that this amendment falls 
short of making most copyrightable works available to all individuals. 1 

The Chafee Amendment, although beneficial is too narrow to significantly 
impact all individuals with disabilities.  The amendment places the duty on an 
entity to make literary works accessible. 2  By placing this duty on an entity, it 
makes it difficult for individuals with disabilities to have the personal discretion 
over the sort of works they would prefer to have access to.  Additionally, by 
placing this duty on a preexisting organi ation, the organi ation would not have 
a significant interest in promoting literary works for the disabled as that is not 
their primary goal as an entity.  

The Digital Millennium Copyright Act 
Another example of copyright law recogni ing the rights of those with 

disabilities was the adoption of exemptions to the Digital Millennium 
Copyright Act (DMCA) such as the “prohibition against circumventing 
technological protection measures (TPM).” 3  The goal of the TPM is to reduce 
the infringement of copyrighted works by placing technological restrictions on 
protected digital works.   In October 2021, the U.S. Copyright Office issued a 
final rule that included the following exemption to the TPM regulations  
“ a ssistive technologies for literary works distributed electronically for 
persons who are blind, visually impaired or have print disabilities.”   Although 
this exemption to the DMCA rules is helpful, it again is too narrow because its 
primary focus is on electronically distributed literary works. 
 

8. 17 U. . .  121. 
9. Id. 

70. aria chei , d , he hio tate Universit , Universit  i aries 
(Aug. 28, 201 ), htt s li rar .osu.e u site co right 201 08 28 co right an accessi ilit . 

71. Id. 
72. Id. 
7 . ractical a  Intellectual ro ert   echnolog , dd d
d , homas 

Reuters ractical a ( ct. 27, 2021), htt s . estla .com 0
1 78 transition e Default conte tData (sc.Default) R .0 R c lt1.0. 

74. d , American Universit  
of eirut, htt s au .e u.l .li gui es.com c. h g 88 8 0 2491 (last visite  A ril 24, 2022). 

7 . ractical a ,  note 7 . 
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The exemption to the DMCA rightfully and purposefully highlights 
assistive technology to promote access to individuals with disabilities. 6  But, 
again this exemption is built to be too narrow because it only focuses on 
electronically distributed works.  Although this exemption would allow certain 
disabled individuals to access the work, it leaves out a large number of 
individuals who may not have access to advanced technological resources. 

The Marrakesh Treaty 
Probably the most important instrument used to promote access to 

copyrighted works is the Marrakesh Treaty to acilitate Access to Published 
Works for Persons Who Are Blind, isually Impaired, or Otherwise Print 
Disabled (“Marrakesh Treaty)”.   This treaty was adopted to solve the book 
famine crisis.   According to the World Intellectual Property Organi ation 
(WIPO), “of the millions of books published worldwide, only 1 7 percent are 
made available to the 285 million persons in the world who are blind and 
visually impaired, 90 percent of whom live in low income settings in 
developing countries.” 9  The Marrakesh Treaty is the first copyright treaty that 
includes a human rights component to its goal.   The Marrakesh Treaty 
re uires all states who sign onto the treaty to fulfill two obligations. 1  The 
obligations are as follows. 

The first is to provide for a limitation or an exception to copyright in 
order to allow “beneficiaries” and “authori ed entities” to undertake any 
changes needed to make a copy of a work in an accessible format for persons 
with a print disability. The second is to allow the exchange across borders of 
those accessible copies produced according to the limitations and exceptions 
provided in the Marrakesh Treaty, or in accordance with the operation of law. 2 
(emphasis in original). Although this treaty is only a recent development, the 
WIPO predicts that if a state adopts the treaty, it will reap a number of 
benefits. 3  The benefits may include “ i mproved awareness of the challenges 
faced by the print disabled community and persons with disabilities , ” 

 
7 . Id. 
77. d

d I d d , I , 
htt s . i o.int treaties en i marra esh summar marra esh.html (last visite  A ril 24, 2022). 

78. I , ain rovisions an  enefits of the arra esh reat (201 ), (201 ), 
htt s . i o.int e ocs u ocs en i o u marra esh fl er. f. 

79. Id. 
80. Id. 
81. Id. 
82. Id. 
8 . Id. 
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“ g reater access to education , ” and “ e nhanced social integration and 
cultural participation.”  

The Marrakesh Treaty was adopted in 2013, and became effective on 
September 30, 2016 with 48 member countries.   In anuary 2019 the United 
States ratified the Marrakesh Treaty, “which allows limited copyright 
exceptions for the reproduction of published works in formats accessible to the 
blind and visually impaired.” 6  Although, the Marrakesh Treaty has many 
benefits and seems to have a significant international impact, it still lacks 
broader authority and inclusivity. 

The Marrakesh Treaty has shown to be one of the most impactful and most 
on point to addressing the issues some individuals with disabilities face when 
it comes to accessing copyrightable works.  It is important to note that the 
Marrakesh Treaty is a good starting point.  However, the Marrakesh Treaty 
currently only focuses on individuals who are blind and does not address 
individuals with other disabilities.  Additionally, the Marrakesh Treaty does not 
create an obligation on all member countries to re uire that all books be made 
more accessible to individuals with disabilities, but instead encourages and 
advocates for making books more accessible. 

Ultimately, it is recommended that these legislative instruments be 
expanded and broadened to better achieve the goal of making copyrightable 
work more accessible to individuals with disabilities.  There needs to be a focus 
on all disabilities.  Encouraging inclusivity, allows for more innovations and 
sharing of ideas to create a more accessible framework for all.  Additionally, it 
may be beneficial to advocate for the promotion of making a significant 
percentage of books immediately upon publication accessible to individuals 
with disabilities.  As a result, these individuals would not be limited in options 
as to what materials they can read and instead would have more individual 
rights to make decisions on their own.   

p nding rrent opyright nstr ents to ro ote Accessi ility 
As stated in the previous section, copyright law has taken active steps to be 

more inclusive of those individuals with disabilities.  Each and every one of the 
instruments presented above proves that there is a need for more accessibility.  
Additionally, lawmakers are open to adopting new changes to the laws.  These 
instruments have and will continue to promote inclusivity and be the foundation 
of disability rights within copyright law.  The different processes listed above 

 
84. Id. 
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provide a foundational base that must be built upon to minimi e the difficulty 
individuals with disabilities have in their everyday lives and encourage a more 
inclusive society. 

CONCLUSION 
Around 26  of adults in the U.S. currently live with a disability.   As we 

continue to see developments in the law and innovation, this group of 
individuals can sometimes be overlooked and therefore not included when 
products or works are designed.  As a result, there needs to be a more active 
effort for a more inclusive legal system to promote the rights of these 
individuals.  Patents and copyrights can be incredible tools to take advantage 
of to ensure core human rights are allotted to all individuals.  Patents can be 
made to promote more innovation and products into the economy for 
individuals with disabilities.  Copyrights can be used to promote access to 
information and resources for individuals with disabilities.  
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