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Governing governance: collective action and rulemaking in
EU agricultural and non-agricultural geographical indications

SUMMARY

Geographical Indications (‘Gls’) identify a product whose reputation, characteristics and quality
are essentially due to their geographical origin. As such, they are identifiers of ‘origin products’,
immersed in a specific local natural and socio-cultural ecosystem. Local tangible and intangible
assets and the associated reputation are nurtured over time, but they are also vulnerable to

erosion. Gls encourage stakeholders to codify arrangements as a response to this problem.

The importance of collective action issues in Gls has been demonstrated by interdisciplinary
scholarship. However, it is mostly considered extraneous in the legal discourse and in policy
prescriptions at the EU level. | identify legally relevant collective action issues, that characterise
the pre-application and application phases of Gl registration. | highlight their importance for the
applicants, for external supporting actors (including national authorities) and for policy makers.

Through a transdisciplinary approach | combine comparative legal analysis and case study
analysis, illustrating the diversity of the protection and valorisation strategies of French and Italian
agricultural and non-agricultural origin products. My approach is heavily inspired by the theory and
diagnostic frameworks of Elinor Ostrom’s and colleagues, used for analysing human cooperation
for the sustainable governance of tangible and intangible commons. | explore the potential of the
conceptual proximity between Gls and the commons and reframe key aspects of Gl legal theory to
embrace the collective action perspective. Then, | provide simplified diagnostic tools to facilitate

interdisciplinary dialogue.

I show that national legal rules, their interpretation, and their implementation are not harmonised.
In particular my work highlights that discrepancies between the French and Italian systems exist
regarding the role of producers and external actors involved in the Gl initiative, how rulemaking
process for product specification design unfolds and how its outcomes (i.e., codified arrangements)

are operationalised after the Gl registration.

Through my work | aim to inform policymaking with empirically grounded findings. To this end,
| provide some suggestions on how to address the legal relevance of governance issues in Gls

settings.
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‘The most important lesson for public policy analysis derived from the intellectual journey |
have outlined here is that humans have a more complex motivational

structure and more capability to solve social dilemmas than posited in earlier
rational-choice theory. Designing institutions to force (or nudge) entirely

self-interested individuals to achieve better outcomes has been the major goal posited by
policy analysts for governments to accomplish for much of the past half century. Extensive
empirical research leads me to argue that instead, a core goal of public policy should be to

facilitate the development of institutions that bring out the best in humans.’

Elinor Ostrom, ‘Beyond Markets and States: Polycentric Governance of Complex Economic Systems’,

American Economic Review 100 (June 100)
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PREAMBLE: THIS RESEARCH AT A GLANCE

Geographical Indications (Gls) are considered, from the perspective of the EU sui generis system,
as distinctive signs aimed to convey to consumers that a product has specific characteristics and
qualities due to its geographical origin. As such, they are names identifiers of origin products and
they able to perform market-related functions linking producers to consumers (i.e., the guarantee,
distinctive, consumer protection, communication, investment, and advertising functions). These
functions are implicitly or explicitly recognised in the objectives of the registered signs, and
regulated by national, EU and international law. However, it has been widely demonstrated in
the interdisciplinary literature that Gls are complex multifunctional tools, also able to perform
important non-market related functions (i.e., local development and resource production functions)
which generate positive externalities benefiting a larger community than producer groups. The
theoretical functional approach is useful to have a clear view of the potential performance of the
name, once registered. However, collective action, i.e., the ensemble of individual and collective
choices and initiatives made by producers as a group for a common objective, is the main driver
for the operationalisation of these functions. Despite its pivotal importance for the Gl registration
and for the sustainable management of the sign, collective action is little regulated at the EU level.
This can expose Gls to various risks (e.g., power imbalances, ambiguities, or misuses of the tool)
impacting on their well-functioning and, in some cases, deviating their performance from its original
legal and policy rationales. The envisaged reforms of both the protection of agri-food Gls! and the
extension of the protection to industrial products and crafts (i.e., non-agricultural products)? seem
to make some steps forward in the recognition of the importance of collective action. However,
these proposals do not currently provide the operational tools to address important issues such
as the role of heterogeneous actors during the pre-application and application processes, nor they
specify the basic principles which should govern an equitable, non-discriminatory, and democratic
rulemaking. This process, happening at the pre-application and application for Gl registration
(eventually, at the amendment phase), sets (or modifies) the boundaries for the access and use of
the name. The content of the product specifications, statutes and control plan set the ‘rules of the
game’ for the governance and control configuration of the Gls after registration. These outcomes

are shaped by who participates in the process, and by how rulemaking is conducted.

1 EU Commission Proposal of 31 March 2022 amending Regulations (EU) No 1308/2013, (EU) 2017/1001 and (EU)
2019/787 and repealing Regulation (EU) No 1151/2012.

2 EU Commission Proposal of 13 April 2022 on geographical indication protection for craft and industrial products and
amending Regulations (EU) 2017/1001 and (EU) 2019/1753 of the European Parliament and of the Council and Council
Decision (EU) 2019/1754.
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In this work, | investigate on how stakeholders manage (or would manage) the pre-application and
application process for the construction of the application file for non-agricultural Gls in France
and ltaly, with a particular focus on product specification design. Building from well-established
experience on Gl protection for agricultural products and foodstuffs in Italy and France, | provide
insights on some factors influencing the sustainable (meaning ‘enduring’) governance of non-
agricultural Gls. | give political recommendations derived from the legal analysis of national and

EU legal rules and empirically grounded findings.

Understanding the impact of the legal framework on collective action dynamics requires a shift
in prospective from the classical legal analysis. In Chapter 1, | trace disciplinary boundaries: |
focus on the legal nature and functioning of Gls as multifunctional tools, | highlight the limits of
this configuration introducing the importance of collective action problems, and | describe the
theoretical and methodological tools provided by institutional economics, given the conceptual
proximity between Gls and the commons. | recognise that the contribution of legal scholarship is
still limited in this regard, and | position my investigation as a possible response to this gap. | justify
the adoption of this approach, highlighting its usefulness. On the one hand, non-legal scholarship
would benefit from incorporating the legal perspective in the knowledge emerging from the
interdisciplinary research on Gls; on the other hand, the interdisciplinary scholarship on Gls would
give to legal scholars and policymakers, the necessary tools to really understand the functioning of
such a multifaceted tool. | identify this transdisciplinary approach to prevent, through appropriate
legal mechanisms, possible inefficiencies capable of jeopardising the sustainable management of
the sign after registration. In this preliminary stage of the research, | trace disciplinary boundaries
concluding that:

e the conceptual proximity between Gls and the commons is justified, although some
clarifications are needed from a legal perspective, including framing the role of the registered
name in relation to the protected intangible resource (which I identify with the place-based
reputation);

e some key factors influencing the sustainable management of the sign after registration
emerge in the pre-application and application phases, intended as a rulemaking process
happening at the local level, and involving stakeholders at a higher level, who interpret and

implement the existing legal rules to meet the necessary requirements.
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In Chapter 2, | cross and navigate these disciplinary boundaries in the attempt of facilitating
transdisciplinary dialogue between legal studies and institutional economics. | decode the diagnostic
tools used in the commons scholarship, namely the Institutional Analysis and Development (IAD)
framework for the study of tangible commons and the Governing the Knowledge Commons (GKC)
framework for the study of intangible commons. To this end, | propose a simplified approach,
which | call the ‘Actors-Process-Outcomes’ approach (‘A-P-O approach’) to target relevant legal
rules and practices involving:

e the ‘actors’ intervening at various levels, roles and degrees in the pre-application and
application phases for Gl registration;

e the ‘process’, meaning the governance mechanisms for rulemaking, including multi-level
stakeholders’ interactions for compromise building;

e the ‘outcomes’, focused more specifically on the content of the product specification as main
constituent of the application file and its impact on the future management of the sign. |
consider the control plan and the statutes design as the object of the adjacent interaction
fora, complementary and instrumental to understand the genesis and implications of product

specification design.

The A-P-O approach guides the analysis of the applicable legal rules at the EU and national levels
and their interpretation and operationalisation by the relevant stakeholders in the Italian and

French context.

| firstly test the A-P-O approach on well-established agri-food Gl experiences using, as a baseline,
insights and principles embedded in the literature on tangible and intangible commons and
the interdisciplinary literature on agri-food Gls. Data collected through targeted interviews
explore more in depth some critical elements of collective action during the Gl pre-application
and application phases. At the end of the chapter, for each component of the A-P-O approach,
| derive axes of inquiry characterising some aspects of sustainable Gl governance and suggest a
harmonised approach to evaluate agricultural and non-agricultural Gls. Then, | contextualise the
A-P-0 approach to the GI-GKC diagnostic framework, which | adapt to case study analysis on Gls.
This allows me to reinforce the theoretical grounding of my methodology, positioning this inquiry

in continuity with the commons and legal scholarship.

In Chapter 3, | use the GKC framework applied to Gls and the A-P-O approach to analyse and
compare case studies related to experiences in the legal protection of names of non-agricultural
origin products and the related national legal contexts. For this purpose, | adopt an ex post
approach for analysing French cases (namely the Gls Absolue Pays de Grasse, Poterie d’Alsace,

Couteau Laguiole, Siéege de Liffol), since the Gl protection has already been extended, at the
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national level, to industrial products and crafts. | use an ex ante approach for analysing Italian case
studies involving collective trademarks (Vetro artistico di Murano, Ceramica Artistica Tradizionale,
Corallium Rubrum ad Alghero), as the Gl protection is still lacking at the national level. The axes of

inquiry generated in chapter 2 will facilitate the comparative analysis.

In Chapter 4, | analyse the content of the proposals and frame recommendations aimed to inspire

future policymaking. My suggestions are addressed to:

(a) policymakers: | propose empirically grounded models to address the forthcoming policy
reforms (especially the future legal framework governing the Gl application for registration of
non-agricultural Gls). These models are inspired from the operational insights arising from the
application of the A-P-O approach within the GKC applied to Gls and the analysis of the EU and
national legal frameworks on agricultural and non-agricultural Gls;

(b) practitioners (applicants and national/regional authorities): | identify best practices occurring
in the pre-application and application phases, based on empirically grounded findings;

(c) researchers: | propose a diagnostic tool for future case-study driven legal research on Gls,

including a frame for semi-structured interview protocols and analysis.
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Chapter 1

1.1 A multi-level nested rule system

The characterisation of Geographical Indications (Gls) as Intellectual Property (IP) tools alimented
for long time the international debate on their nature, legal regime, rationales, and scope of
protection, and made particularly challenging their positioning in the IP legal framework.? In-depth
research showed the complexity of the evolutive path of the Gl system at the national, European,
and international levels and its determinants, not neutral to incompatible political visions and
different legal traditions. These studies highlighted that defining the nature and role of Gls within
the Indications of Geographical Origin (IGO) galaxy, their rationale, and their functions was for

long time dominated by definitory uncertainty, opposing views and political divergencies.

The Gl system is currently structured as a multi-level rule system. At the international level, the
minimum level of protection defined by art 22-24 TRIPS constitutes the overarching framework.
It binds all World Trade Organisation (WTO) Member States to implement Gl protection although
preserving heterogeneous national specificities and approaches. This has over time originated
a fragmentation (or divide) between countries (led by the United States) who implemented Gl
protection through trademark law ‘which embeds a system of private rights and proprietary
interests’.> Other countries (i.e., the EU) attach to the Gl protection the collective dimension of
local community engagement and territorial development. These concepts are the baseline of
the vision characterising the EU sui generis legal framework and imply a certain degree of State
involvement. Some States are members of the Lisbon Agreement, which grants international
protection of all registered Gls in the legal system of the signatory countries.® The Geneva Act
of the Lisbon Agreement improved the Lisbon System by establishing a single registration
procedure and a register of Appellations of Origin (AOs) and Geographical Indications (Gls), which
covers all kinds of goods, without distinction.” Moreover, the international landscape is rich of

3 Dev Gangjee, Relocating the Law of Geographical Indications (Cambridge University Press 2012) 295.

4 This expression was adopted by the WTO Secretariat as a ‘common denominator’ to avoid terminological confusion: as
reported by Gangjee ‘the IGO refers to a category of sign denoting the geographical origin of the associated product and
that category has previously figured within the IP discourse’ See ibid 4.

5 ibid 12.

6  Estelle Biénabe and Delphine Marie-Vivien, ‘Institutionalizing Geographical Indications in Southern Countries: Lessons
Learned from Basmati and Rooibos’ (2017) 98 World Development 58, 4 <https://linkinghub.elsevier.com/retrieve/pii/
S0305750X15000881> accessed 28 March 2023.

7  WIPO, ‘Geneva Act of the Lisbon Agreement on Appellations of Origin and Geographical Indications’ (2015) <https://
www.wipo.int/edocs/pubdocs/en/wipo_pub_239.pdf>. Notwithstanding the novelties provided by the Geneva Act,
some controversial point remain unsolved. Gervais and Slider define the Geneva Act as a missed opportunity to
building bridges to reconcile opposing views on Gl protection, which engendered shifts from ‘open-door’ multilateral
negotiation fora to ‘closed-door’ bilateral and multilateral negotiations such as the Transpacific Partnership Agreement
(TPP) and Transatlantic Trade and Investment Partnership (TTIP). See Daniel J Gervais and Matthew Slider, ‘The Geneva
Act of the Lisbon Agreement: Controversial Negotiations and Controversial Results’ in William van Caenegem and Jen
Cleary (eds), The Importance of Place: Geographical Indications as a Tool for Local and Regional Development, vol 58
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heterogeneous dynamics either federating some States in specific arrangements (e.g., OAPI and
EU) or establishing targeted cooperation for the recognition of specific Gls, through free-trade
agreements (FTAs). The governance and drivers of these negotiation fora are outside of the scope

of this research.

At the EU level, the current legal framework for agri-food Gls consists in Regulation (UE) 1151/2012
(hereinafter ‘Reg 1151/2012’) and the Implementing Regulation 668/2014 of 13 June 2014, while
Gls for wines and spirit drinks are currently the object of a separate legislation.® On 3 March
2022, the EU Commission released a proposal for a regulation unifying and simplifying the EU Gl
regulatory framework for wine, spirit drinks and agricultural products (hereinafter ‘agri-Proposal’).®
Soon after, on 13 April 2022, followed another proposal aimed to extend the Gl protection to crafts
and industrial products (hereinafter ‘non-agri Proposal’).1° The debate on the extension of the
protection to products other than agricultural products and foodstuffs, was long discussed at the
EU level. Here below the main highlights:
¢ In 2011, the document released by the Commission entitled ‘Single market for intellectual
property rights: boosting creativity and innovation to provide economic growth, high quality
jobs and first-class products and services in Europe’ recognised the legal fragmentation at
the national level and its negative impact on the functioning of internal market, as well as on

bilateral and multilateral trade agreements.!!

(Springer International Publishing 2017) 38-42 <http://link.springer.com/10.1007/978-3-319-53073-4_2> accessed 13
April 2023.

8 Main sources: for wines, Regulation (EU) 2021/2117 of 2 December 2021; Commission Delegated Regulation (EU)
2019/33 of 17 October 2018; Commission Implementing Regulation (EU) 2019/34 of 17 October 2018 for spirit drinks:
Commission Delegated Regulation (EU) 2021/1235 of 12 May 2021; Commission Delegated Regulation (EU) 2021/1465
of 6 July 2021; Commission Implementing Regulation (EU) 2021/1236 of 12 May 2021.

9  European Commission (2022) Proposal for a regulation of the European Parliament and of the Council on EU
Geographical indications for wine, spirit drinks and agricultural products, and quality schemes for agricultural products,
30 March 2022, <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0134 R%2801%29>

10 European Commission (2022) Proposal for a regulation of the European Parliament and of the Council on
geographical indication protection for craft and industrial products, <https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52022PC0174>

11 European Commission (2011) A single market for intellectual property rights: boosting creativity and innovation to
provide economic growth, high quality jobs and first-class products and services in Europe, <https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX:52011DC0287>. The negative consequences of the absence of a EU-wide regime for
non-agricultural Gls have also been stressed by Marie-Vivien: ‘Due to the absence of a uniform framework for all types
of goods, negotiations in bilateral agreements are less smooth and international trade is hampered while European
artisans cannot obtain protection for their handicraft’s Gls’. Delphine Marie-Vivien, ‘Do Geographical Indications for
Handicrafts Deserve a Special Regime? Insights from Worldwide Law and Practice’ in William van Caenegem and Jen
Cleary (eds), The Importance of Place: Geographical Indications as a Tool for Local and Regional Development, vol
58 (Springer International Publishing 2017) 222 <http://link.springer.com/10.1007/978-3-319-53073-4_9> accessed 12
April 2023.



Chapter 1
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e |In 2014, the ‘Study on Geographical Indication Protection for Non-agricultural Products in
the Internal Market’!? explored national specificities and started to investigate on available
harmonisation options. In parallel, was published the ‘Opinion of the European Economic
and Social Committee on the Green Paper “Making the most out of Europe’s traditional
know-how: a possible extension of geographical indication protection of the European Union
to non-agricultural products””.13

In 2015, the results of the public consultation on the possibility of the extension were
released.

In 2019, the publication of a report aimed to quantify the economic impact of the lack of
an EU-wide Gl system of protection of non-agricultural Gls concluded that the introduction
of the extension would ‘have an overall positive effect on trade, employment, and local

development”.1*

In 2020, the study entitled ‘Economic aspects of geographical indication protection at EU
level for non-agricultural products in the EU’ was published. The study involved empirical
methods such as mystery shopping, behavioural experiments, interviews with producers
and workshops with the stakeholders to measure the impact on consumers of a possible Gl

protection of non-agricultural products.'®

In 2021, the publication of the ‘Study on the Control and Enforcement Rules for Geographical
Indication protection for non-agricultural products in the EU’ identified possible models for
implementation of a monitoring and enforcement system of EU non-agricultural Gls, taking
into account the aggregated and producer-specific costs and benefits of each envisaged

option.1®

InSight REDD, OriGIn (2013) Study on Geographical Indications Protection for Non-Agricultural Products in the Internal
Market <https://ec.europa.eu/docsroom/documents/14897>

EU Commission (2014) Making the most out of Europe’s traditional know-how: a possible extension of geographical
indication protection of the European Union to non-agricultural products, <https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex:52014DC0469>; EESC (2014) Opinion of the European Economic and Social Committee on the
Green Paper, Making the most out of Europe’s traditional know-how: a possible extension of geographical indication
protection of the European Union to non-agricultural products, <https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52014AE5991>

European Parliament. Directorate General for Parliamentary Research Services., Cost of Non-Europe on Geographical
Indications for Non-Agricultural Products: Cost of Non-Europe Report. (Publications Office 2019) <https://data.europa.
eu/doi/10.2861/057346> accessed 20 June 2023.

Julia Rzepecka and others, Economic Aspects of Geographical Indication Protection at EU Level for Non-Agricultural
Products in the EU (Publications Office of the European Union 2020).

Frithjof Michaelsen and others, Study on Control and Enforcement Rules for Geographical Indication (Gl) Protection for
Non-Agricultural Products in the EU (Publications Office of the European Union 2021).
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The diversity and complexity that for long time has dominated the institutionalisation process of
Gl protection, especially at the international level, leaves some questions unsolved, often rooted

in political motivations more than in legal justifications and public policy considerations.

My research explores the current functioning of the sui generis Gl system at the European and
national level, with a specific focus on Reg 1151/2012 for agricultural products and foodstuffs and
its imminent reforms. | will often be referring to the Gl framework as a multi-level rule system,
focusing specifically on the French and Italian national legislations and their impact at producer
level.

According to the EU definition provided by Reg 1151/2012, Gls regroup two different types of
signs, which correspond to two different quality schemes: Protected Designations of Origin (PDOs)
and Protected Geographical Indications (PGls). According to art 5 (1) and (2) Reg 1151/2012,
¢ A PDO ‘identifies a product:
(a) originating in a specific place, region or, in exceptional cases, a country;
(b) whose quality or characteristics are essentially or exclusively due to a particular geographical
environment with its inherent natural and human factors; and
(c) the production steps of which all take place in the defined geographical area’.
¢ A PGl ‘identifies a product:
(a) originating in a specific place, region or country;
(b) whose given quality, reputation or other characteristic is essentially attributable to its
geographical origin; and

(c) atleast one of the production steps of which take place in the defined geographical area’.

The definitions of PDO and PGl reflect the provision of art 22.1 TRIPS, according to which Gls
are ‘indications which identify a good as originating in the territory of a Member, or a region, or
locality in that territory, where a given quality, reputation or other characteristic of the good is

essentially attributable to its geographical origin’.

The Geneva Act of the Lisbhon Agreement (art 2) identifies the subject matter as:
‘any denomination protected in the Contracting Party of Origin consisting of or containing
the name of a geographical area, or another denomination known as referring to such
area, which serves to designate a good as originating in that geographical area, where the
quality or characteristics of the good are due exclusively or essentially to the geographical
environment, including natural and human factors, and which has given the good its

reputation; as well as



Chapter 1

any indication protected in the Contracting Party of Origin consisting of or containing the
name of a geographical area, or another indication known as referring to such area, which
identifies a good as originating in that geographical area, where a given quality, reputation

or other characteristic of the good is essentially attributable to its geographical origin’.

By reading the Gl definitions transversally across the different levels (European, and international),
it clearly emerges that Gls are names, identifiers, in the marketplace, of products having specific

characteristics due to their geographical origin.

1.2 The legal implications of collective action in origin products

Belletti and Marescotti name the products identified through the names eligible for Gl protection
as ‘origin products’.l” Rooted in a specific ecosystem, they derive their typicity from a complex
combination of factors: the presence and use, by local producers, of specific tangible resources in
the production process, a shared knowledge, a history in local production and consumption. The
authors affirm that ‘what clearly makes a difference between an OP [origin product] and other
specific quality products is that the link with the territorial area has been created, consolidated,
and modified over time, within a community of producers and consumers, in such a way that
the OP becomes part of the common local patrimony, something that cannot be individually
owned or managed. The process of knowledge acquisition (often contextual and non-codified),
accumulation and sedimentation make an OP the expression of a community of producers and

often of the overall local community organization, values, traditions and habits’.1®

However, not all origin products are potential Gl products. While the local natural and cultural
ecosystems in origin products constitute the substrate for producers’ collective identity and
awareness, the repeated interactions between local actors aimed to product differentiation in
the marketplace are key to ‘shape the identity of OPs by tying its specific quality attributes to the
territory where it is produced, rather than to a single firm, and bringing it under a geographical
name, or a G, rather than a private trademark’.’® When the process of valorisation of origin

products ‘proves to be successful’, these distinctive attributes are identified by consumers, through

17 GiovanniBellettiand Andrea Marescotti, ‘Origin Products, Geographical Indications and Rural Development.” in Elizabeth
Barham and Bertil Sylvander (eds), Labels of origin for food: local development, global recognition (1st edn, CAB
International 2011) <http://www.cabidigitallibrary.org/doi/10.1079/9781845933524.0075> accessed 20 June 2023; G
Allaire, F Casabianca and E Thévenod-Mottet, ‘Geographical Origin: A Complex Feature of Agro-Food Products.” in E
Barham and B Sylvander (eds), Labels of origin for food: local development, global recognition (1tedn, CAB International
2011) <http://www.cabidigitallibrary.org/doi/10.1079/9781845933524.0001> accessed 6 July 2023.

18 Belletti and Marescotti (n 17) 76.

19 Giovanni Belletti, Andrea Marescotti and Jean-Marc Touzard, ‘Geographical Indications, Public Goods, and Sustainable
Development: The Roles of Actors’ Strategies and Public Policies’ (2017) 98 World Development 45, 1 <https://
linkinghub.elsevier.com/retrieve/pii/S0305750X15001138> accessed 08 June 2022.
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the name, as elements for quality differentiation compared to ‘generic products’ and the name of
the product acquires a specific reputation over time. In other words, an origin product has the

‘potential’ to become a Gl product, but this can only happen under specific circumstances.?°

The concept of origin product is a good starting point to understand the complex nature of Gls
as legal tools, to draw the necessary conceptual links between the name and the protected local
tangible and intangible resources, and to identify the legal consequences of this characterisation.
Specifying the characteristics of origin products can also be useful to envisage the potential of Gl

protection beyond agri-food products, namely for crafts and industrial products.

The communicative paradigm traditionally characterises Gls as distinctive signs conveying to
consumers information on the origin and quality of the identified products.?! However, as it will
be shown later, the ability to convey a specific meaning to consumers involving the origin-quality
correlation (and other close functions such as consumer protection, investment and advertising)
highlights only one set of functional aspects of the tool. The identification of Gl exclusively as
distinctive signs leads to inadequate models as it represents one facet of a much complex
instrument. To really understand Gls, this ontological complexity cannot be overlooked, especially

when they are observed and analysed in real-world situations.

The approach adopted in this research involves a multidimensional and multifunctional notion of

Gls.22 The baseline for this characterisation is grounded in two main determinants: (1) the complex

20 ibid. See also Louis Augustin-Jean, ‘Standardisation vs. Products of Origins: What Kinds of Agricultural Products Have
the Potential to Become a Protected Geographical Indication’, in Louis Augustin-Jean, Hélene llbert and Neantro
Saavedra-Rivano (eds), Geographical Indications and International Agricultural Trade (Palgrave Macmillan UK 2012)
<http://link.springer.com/10.1057/9781137031907> accessed 8 June 2022. The construction of quality differentiation
as opposed to standardisation is per se complex as it has to be contextualised to an evolving socio-cultural and technical
environment. For more insights see Raphael Belmin, Frangois Casabianca and Jean-Marc Meynard, ‘Contribution of
Transition Theory to the Study of Geographical Indications’ (2018) 27 Environmental Innovation and Societal Transitions
32 <https://linkinghub.elsevier.com/retrieve/pii/S2210422417300011> accessed 8 June 2022.

21 The origin-quality correlation is a core attribute of Gls, compared to other distinctive signs, such as quality labels.
Andrea Zappalaglio, The Transformation of EU Geographical Indications Law: The Present, Past, and Future of the Origin
Link (Routledge 2021) 5. The legal basis for the protection of a name as a Gl is the presence of an objectively verifiable
link between the characteristics of the product and its geographical origin.

22 The notion of multifunctionality of origin products derives from the attributes of rural activities. Giovanni Belletti,
Andrea Marescotti and Alessandro Brazzini, ‘Old World Case Study: The Role of Protected Geographical Indications
to Foster Rural Development Dynamics: The Case of Sorana Bean PGI’ in William Van Caenegem and Jen Cleary (eds),
The Importance of Place: Geographical Indications as a Tool for Local and Regional Development, vol 58 (Springer
International Publishing 2017) <http://link.springer.com/10.1007/978-3-319-53073-4_10> accessed 20 June 2023. Dev
Gangjee, recalling the content of OECD report in 2001, had already identified the roots of this multi-functionality in
the multifunctional connotation of agriculture: ‘the key elements of multifunctionality are i) the existence of multiple
commodity and non-commodity outputs that are jointly produced by agriculture; (ii) the fact that some of the non-
commodity outputs exhibit the characteristics of externalities or public goods, with the result that markets for these
goods do not exist or function poorly’ Gangjee, Relocating the Law of Geographical Indications (n 3) 298.
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synergy between the territory and community characterising origin product productions, and (2)
the collective dimension, represented by the continual engagement of the local community to

define, valorise, aliment product quality and express the potential of local resources.

The sui generis Gl system is built on the notion of the origin link, meaning the objective and
verifiable causal relation between a territory and the specific characteristics of the product.
According to Zappalaglio ‘the origin link is a set of rules that identify the elements whose presence
must be proved in order to establish a connection between a product and a place’. 23 Therefore,
the word ‘place’ embeds the ensemble of the conditions characterising the localised cultural
and natural ecosystems, where community members interact among themselves and with the
surrounding environment developing specific practices to harvest or transform raw materials
into produce or crafts. Origin products are the tangible outcomes of inter-generational and infra-
generational exchanges on local practices, occurring in a specific place, over time. The name used
to identify them for the purpose of the commercialisation, conveys to consumers the information
on the specific qualities of these products, becoming progressively a differentiation marketing
tool. Beyond the traditional functions of distinctive signs with a collective dimension (e.g.,
collective and certification marks) EU Gls communicate on commoning, identity, and collective
(semi-public) participation. They also communicate on the evolutive processes involving human
interactions and the interaction between humans and the surrounding ecosystem. The semi-
public dimension inherent to Gls embedded in the sui generis system, stems from the EU approach
to the protection and valorisation of the correlation origin-quality. Delphine Marie-Vivien and
Estelle Biénabe define this approach as ‘heritage-based’, whose rationale is ‘protecting a collective
asset represented by a product reputation embedded in and derived from a localized cultural
heritage’.?* Through the Gl registration, the name becomes a marketing tool and at the same time
it empowers local producers who define its meaning through formal rules, included in the product
specification. Aimed at product characterisation, the product specification constitutes the legal
basis for Gl registration. According to Marie-Vivien and Biénabe, in Gl contexts producers join the
group ‘as standard makers, not only as standard takers’,>> they agree on common rules, commit
to compliance adhering to a specific control system. According to their perspective, the Gl system
can be considered as a ‘multi-level governance system’ where complex decision-making processes

having specific rules as outcomes occur at the national, European and international level, but also

23 Zappalaglio, The Transformation of EU Geographical Indications Law (n 21) 30.

24 Delphine Marie-Vivien and Estelle Biénabe, ‘The Multifaceted Role of the State in the Protection of Geographical
Indications: A Worldwide Review’ (2017) 98 World Development 1, 3 <https://linkinghub.elsevier.com/retrieve/pii/
S0305750X17301584> accessed 23 October 2018; Benedetta Ubertazzi, ‘EU Geographical Indications and Intangible
Cultural Heritage’ (2017) 48 IIC - International Review of Intellectual Property and Competition Law 562 <http://link.
springer.com/10.1007/s40319-017-0603-0> accessed 17 June 2022.

25 Marie-Vivien and Biénabe (n 24) 4.
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at producer level. Depending on national specificities, the interactions between the national and
local level (i.e., between the competent authorities and the applicants) might have considerable

impact on how the process unfolds and which results it generates.

This introductory Chapter is developed along two major parts. Firstly, | focus on the nature of Gls
as multifunctional and multidimensional tools and identifiers of origin products. | highlight the
capacity of Gls to channel specific information in market and non-market contexts. Secondly, |
explain why a stronger and more coherent positioning of legal scholarship is needed to formally
acknowledge all these functions and the role of collective action as main driver for generating

outcomes.

1.3 Gls as multidimensional and multifunctional tools

The main justifications of Gl protection are the need to prevent or correct specific market and non-
market related issues. Market-related justifications of Gl protection are the response to market-
related problems. In particular, from a consumer perspective, the presence of products directly
or indirectly revendicating quality attributes because of their geographical origin, increases the
risk of information asymmetries as to the true origin and quality of a product.2® This element
becomes even more significant when the geographical name explicitly triggers in the consumers’
mind, the image of a product well-known for its specific characteristics and qualities and its
geographical origin (i.e., the product has a specific reputation due to its geographical origin).
From a producer perspective, when an origin product has a specific reputation because of its
characteristics and qualities, exclusively or essentially due to the geographical origin, the risk for
producers to be subjected to unfair competition behaviours by unauthorised third parties is higher.
In these circumstances, competitors tend to take advantage of a specific reputation attached
to a geographical name, by making direct or indirect reference to the name, despite not being

compliant with the product specification.

Non-market related problems that could be addressed through the Gl protection are cultural
heritage and natural resources preservation, as well as issues related to the suboptimal level
of local development in specific areas (e.g., rural areas).?” As recalled at the beginning of this
chapter, one of the essential attributes of origin products is ‘the process of knowledge acquisition,
accumulation and sedimentation’.? The practices passed down from generation to generation

and constituting the human component of the origin link risk to disappear, if not alimented

26 Dwijen Rangnekar, ‘The Socio-Economics of Geographical Indications: A Review of Empirical Evidence from Europe’
(International Centre for Trade and Sustainable Development 2004) 10-16 <http://ictsd.org/i/publications/12218/>
accessed 8 November 2022.

27 ibid 16-17.

28 Belletti and Marescotti (n 17).
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through consistent knowledge production and appropriate remuneration of producers’ efforts.
This erosion of intellectual resources (i.e., local traditional practices) might be a common baseline
for both agri-food and non-agricultural non-food products. Likewise, independently from the
sector, if specific conditions occur, natural resources (i.e., resources used as raw materials, but
also resources shaping landscapes and ensuring biodiversity) might be eroded because of the high
demand and innovation exigencies typical of large-scale standardised productions. Moreover,
some areas are more subjected to the risk of depopulation, particularly due to the migration
of younger generations. This phenomenon can limit or extinguish the inter-generational and
infra-generational exchanges on traditional local know-how. Consequently, it can jeopardise its

preservation, also affecting adjacent activities key for local development, such as tourism.

The coexistence of market and non-market related justifications and rationales for Gl protection
are acknowledged by Gangjee who identifies: ‘(1) the consumer interest in accurate labelling and
reducing search costs; (2) the producer interest in protecting a collectively developed reputation
with the accompanying incentive to invest in quality; (3) acknowledging that aspects of local or
national cultural heritage are associated with Gl production or sometimes even consumption;
(4) recognising the savoir faire or traditional knowledge which has sustained and improved
these products over time; (5) emphasising their role in achieving agricultural policy goals; (6)
environmental benefits associated with Gl protection, such as preservation of biodiversity by
incentivising the use of non-mainstream or ancient plant varieties or animal breeds; (7) stressing
their potential for rural development or the economies of developing countries; (8) responding
to a growing consumer demand for regional produce which is often perceived as more desirable
on a qualitative basis’.? In the same vein, Barjolle et al. identify the justifications for Gl protection
as belonging to four groups: (1) justification by market rules (i.e., preventing unfair competition
among suppliers on the market and consumer protection against frauds); (2) justification by
control of market supply (i.e., encouraging quality differentiation as opposed to generic markets
for agricultural commodities); (3) justification by rural development (positive impact on rural areas,
inter alia encouraging tourism and avoiding depopulation); (4) justification by heritage, protection
of traditional know-how and resources (indirectly sustaining the preservation of biodiversity and

‘individual and collective human knowledge’).3° According to Marie-Vivien, there are ‘multiple

29 Gangjee, Relocating the Law of Geographical Indications (n 3) 294-295. As highlighted by the author, the positions
of all TRIPs members on these justifications might diverge. See also E Thévenod-Mottet and D Marie-Vivien,
‘Legal Debates Surrounding Geographical Indications.” in E Barham and B Sylvander (eds), Labels of origin for
food: local development, global recognition (1%t edn, CAB International 2011) <http://www.cabidigitallibrary.org/
doi/10.1079/9781845933524.0013> accessed 20 June 2023.

30 Dominique Barjolle, Bertil Sylvander and Erik Thévenod-Mottet, ‘Public Policies and Geographical Indications.” in
Elisabeth Barham and Bertil Sylvander (eds), Labels of origin for food: local development, global recognition (1%t edn,
CAB International 2011) <http://www.cabidigitallibrary.org/doi/10.1079/9781845933524.0092> accessed 20 June
2023.

10
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objectives behind the Gl protection: first, protection of consumers against fraud; second protection
of the producer of the good; third, territorial, local, regional and rural development; and, fourth,
conservation of the biological resources, biodiversity and cultural diversity’.3! All these functions

can be activated by ensuring economic adequate rewards for producers.

The rationales identify the policy objectives of Gls. However, they can also be useful to map the
functions that the registered name is supposed to perform in practice. These functions can be
market or non-market related and they can be fully or partially operational in real-world cases,
depending on specific economic and socio-cultural conditions (including stakeholders’ expectations
and engagement) occurring at the local level.32 The market-related functions of Gls coincide with
the classical function of guaranteeing to consumers the geographical origin and quality of the
product, but also include the communication, investment and advertising functions. The effective
performance of these market-related functions is tied to a rule-crafting process happening at
producers’ level in the registration phase. Efficient monitoring and control systems ensure the
compliance to these rules by the stakeholders involved, which can contribute to aliment local
tangible and intangible resources (resource production function) and foster local development

(local development function).33

A functional similarity can indeed be retraced between Gls and trademarks (in particular, collective
and certification trademarks), but the differences between them deserve to be identified and
analysed carefully. These two IP tools will be the object of a deeper comparison in Chapter 3,
Section II. For now, it is important to highlight that a functional overlap might exist at first glance.
The essential function of guaranteeing, in the Gl context, the origin and quality of the goods (and
distinguishing these products in the marketplace from homogeneous products) necessary implies

that ‘origin’ stands for ‘geographical origin’ (rather than ‘commercial origin’)3* and ‘quality’

31 Delphine Marie-Vivien, ‘The Role of the State in the Protection of Geographical Indications: From Disengagement in
France/Europe to Significant Involvement in India’ (2010) 13 The Journal of World Intellectual Property 121 <https://
onlinelibrary.wiley.com/doi/10.1111/j.1747-1796.2009.00375.x> accessed 11 April 2023.

32 Sophie Réviron and Jean-Marc Chappuis, ‘Geographical Indications: Collective Organization and management.” in
Elisabeth Barham and Bertil Sylvander (eds), Labels of origin for food: local development, global recognition (1% edn,
CAB International 2011) <http://www.cabidigitallibrary.org/doi/10.1079/9781845933524.0045> accessed 20 June
2023.

33 See also Barbara Pick, Intellectual Property and Development: Geographical Indications in Practice (Routledge 2022). IP
enforcement is traditionally considered as the main objective of the Gl protection. However, interviews involving actors
of the value chain confirmed that the promotional function is also important, and present where the product reputation
is not so developed or developed only within the geographical area (see infra Chapter 2 Section Il and Chapter 3 Section
1). The function of valorisation and protection is mentioned as one of the activities carried out by the producer groups
after the Gl registration. See, for example, in the French context, the INAO Directive 1 July 2009 as modified on 24
November 2011.

34 Annette Kur and Thomas Dreier, European Intellectual Property Law: Text, Cases and Materials (Edward Elgar 2013)
200-206.
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means the ‘quality or characteristics essentially or exclusively due to a particular geographical
environment with its inherent natural and human factors’ (art 5, Reg 1151/2012). The notion of
quality is accompanied, in the Regulation, by the concepts of reputation and other characteristics
due to the geographical environment.3> Moreover, both Gls and trademarks perform accessory
functions, such as the communication, investment and advertising functions, which embed the
right to protect and control the information channels enabled by the registered sign. However,
in Gls compared to trademarks, the concept of ‘exclusive right’ should be contextualised to the
need of ensuring access to the use of the name (and the enjoyment of the attached reputation)
to anyone who proves to be compliant with the product specification and accepts to maintain
this commitment over time. The semi-public interest embedded in the EU sui generis Gl legal
framework emerges from the absence of a formal identification of a ‘Gl owner’, and from the
individuation of the significant of non-market related functions along with market-related
functions. The non-market related functions (i.e., resource production and local development),
which de facto characterise the economic and social perspective of Gls, still occupy a secondary
role in the legal field, and they are not even mentioned in art 1 Reg 1151/2012. However, they
reflect the justification and rationales of State involvement in the Gl registration process and
explain why a specific approach should be adopted to qualify the right to exclude and the principles
regulating Gl governance.3® Therefore, reserving the legal conceptualisation of Gls exclusively to
the market-related functions is limitative: Gls need to be perceived, at the theoretical and policy
level, as complex multifunctional tools.3” The justifications for legal protection are not monoliths,

but they are inter-related.

1.3.1 Market-related functions

When a name is registered as a Gl, the information flows between the producer group and
consumers is formalised, the proximity between these two actors is increased and information
asymmetries are reduced. The Gl function of guarantee (i.e., guarantee of the origin and quality
of the product) allows to identify the nature of the message conveyed by producers to consumers.
In this context, if the name meets specific legal requirements, it can work as an exclusive channel

of information for communicating on the product reputation. This channel can be reserved,

35 To simplify, | refer here to both quality schemes (PDOs and PGls), without distinctions.

36 According to Marie-Vivien, ‘[State] intervention is driven by the fact that Gls are geographical names that identify
territories under state control. There is, therefore, public concern that all legitimate operators have the right to use
these names and that the state should avoid any unlawful or unfair exclusion from the use of geographical names, and
should preserve common heritage, both of which are public goods [...]. GIs can indeed be considered as public-private
partnerships’ See Delphine Marie-Vivien, ‘Protection of Geographical Indications in ASEAN Countries: Convergences
and Challenges to Awakening Sleeping Geographical Indications’ [2020] The Journal of World Intellectual Property
jwip.12155, 341 <https://onlinelibrary.wiley.com/doi/abs/10.1111/jwip.12155> accessed 21 May 2020; Belletti,
Marescotti and Touzard (n 19); Marie-Vivien and Biénabe (n 24).

37 Belletti, Marescotti and Brazzini (n 22) 278; Daniele Giovannucci, Guide to Geographical Indications: Linking Products
and Their Origins (International Trade Centre 2009).
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Tracing disciplinary boundaries

valorised, and protected by the ‘legitimate’ producer group to ensure fair competition and allow
the enforcement of IP rights. Thus, the guarantee and distinctive functions, ensured by an
adequate system of controls, especially on the compliance with the product specifications (before
commercialisation), qualify the nature of the information flows between producers and consumers
(i.e., the message conveyed). The communication function ensures that the channel reserved
to the producer group by virtue of the registration is preserved and operational. The consumer
protection function ensures the truthfulness of the message conveyed, and prevents information
asymmetries, reducing the risk for the consumer to be misled as to the provenance and quality
of the Gl product.?® The investment and advertising functions complement the communication
function as they identify the investments made by producers to build or reinforce the reputation
attached to the product and to the name. All the GI functions are able to generate spillovers
(or ‘externalities’). In market-related functions the spillovers are to the benefit of the producer
group, in non-market related functions the spillovers are addressed to the local community of

stakeholders at large.

1.3.1.1 Communication, consumer protection, guarantee and distinctive functions

Registering a Gl implies reserving the use of an already existing name (a geographical name or
a non-geographical name used in trade or common language, see art 7 Reg 1151/2012) to an
identified group of applicants, who can use it as channel of communication in the marketplace.
According to Gangjee, ‘a Gl is a sign indicating a product’s specific geographical origin and
information associated with its origin. Under the communicative paradigm, legal protection rests

on its ability to perform this function”.3°

To ‘function’ like a channel of communication between producers and consumers, the name

eligible for Gl registration should have the following characteristics:

(1) non-genericness: ‘a name becomes generic only if the direct link between, on the one hand, the
geographical origin of the product and, on the other hand, a specific quality of the product, its
reputation or another characteristic of the product, attributable to that origin, has disappeared,

and that the name does no more than describe a style or type of product’.?? If, for repeated

38 Regulation 1151/2012, Recital 3: ‘Producers can only continue to produce a diverse range of quality products if they
are rewarded fairly for their effort. This requires that they are able to communicate to buyers and consumers the
characteristics of their product under conditions of fair competition. It also requires them to be able to correctly identify
their products on the marketplace’.

39 Gangjee, Relocating the Law of Geographical Indications (n 3) 244.

40 (C-343/07 Bavaria NV, Bavaria Italia Srlv. Bayerischer Brauerbund eV [2009] ECR I-5491. See also Vadim Mantrov, EU Law
on Indications of Geographical Origin: Theory and Practice (Springer International Publishing 2014) 101-107 <https://
link.springer.com/10.1007/978-3-319-05690-6> accessed 17 April 2023.0ne can argue to which extent the quality,
reputation and/or other characteristics should be, alternatively or cumulatively, present. This issue will be further
analysed in this work.
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()

use, the name is no longer capable of performing its ‘communication function’, it means that
it has become generic and therefore it is not eligible for Gl protection and can be ground for
oppositions during the application for registration by the producer group (art 6 Reg 1151/2012
and art 10 Reg 1151/2012). In practice, the assessment on generic use is not straightforward
as it can be subjected to bias derived from competing interests. The introduction of the rule,
at art 13(3) Reg 1151/2012 according to which the registered name shall be secured from
the risk of becoming generic has been described as the sign of the ‘helplessness to prevent
meaning erosion beyond the limits of territorial rights’.** Art 41 Reg 1151/2012 specifies that
‘to establish whether or not a term has become generic, account shall be taken of all relevant
factors, in particular: (a) the existing situation in areas of consumption; (b) the relevant national
or Union legal acts. The assessment on genericness is often benchmarked with the notion of
‘EU consumer’ or ‘relevant public’.*2

The communication function needs to be interpreted in relation to the name in its entirety

even though it is composed by terms that, individually, would be considered generic.*?

(3) The wording of art 7 Reg 1151/2012 (‘the name to be protected as a designation of origin or

41
42

43

14

geographical indication, as it is used, whether in trade or in common language, and only in the
languages which are or were historically used to describe the specific product in the defined

geographical area’) suggests that the denomination should have established a connection

Gangjee, Relocating the Law of Geographical Indications (n 3) 247.

For example, in most recent case Syndicat Interprofessionnel Du Gruyere vs U.S. Dairy Export Council; Atalanta
Corporation; Intercibus, Inc., No. 22-1041 (4th Cir. Mar. 3, 2023) which followed the denial of USPTO to the application
for registration of name Gruyére as a certification trademark in the United States by the Interprofession by reason
of the genericness of the term. The Court of Appeal confirms the assessment made by the USPTO and identifies the
relevant public as the American consumer (‘the relevant public consists of members of the general public who purchase
or consume cheese; evidence of numerous websites specifically describing gruyere as originating in places other than
Switzerland and France, including Wisconsin and Austria, which supports a finding that the primary significance of
the term to the relevant public is a type of cheese that can be produced anywhere’). This argument is far from being
original as shown, for example, by the cases of Parmigiano Reggiano PDO and Feta. In one of the chapters of the ‘Feta
saga’ (Joined Cases C-465/02 and C-466/02 Federal Republic of Germany and Kingdom of Denmark v Commission of
the European Communities EU:C:2005:276 [2005] ECR 1-09115, paras 86-87) the assessment has been benchmarked
with the notion of EU consumers, and commercial purchasers (e.g., restaurants. For more insights see Dev Gangjee,
‘Say Cheese: A Sharper Image of Generic Use Through the Lens of Feta’ (2007) 5 E.I.P.R. In Commission vs Germany for
Parmigiano Reggiano PDO (Case C-132/05 Commission of the European Communities v Germany EU:C:2008:117 [2008]
ECR 1-00957) the ECJ precises that ‘when assessing the generic character of a name, it is necessary, under Article 3(1)
of Regulation 2081/92 on the protection of geographical indications and designations of origin for agricultural products
and foodstuffs, to take into account the places of production of the product concerned both inside and outside the
Member State which obtained the registration of the name at issue, the consumption of that product and how it is
perceived by consumers inside and outside that Member State, the existence of national legislation specifically relating
to that product, and the way in which the name has been used in Community law’ (emphasis added).

One example is described in the Balsamico case, (Case C-432/18 Consorzio Aceto Balsamico di Modena v Balema Gmbh
EU:C:2019:1045) where the use of the non-geographical common term ‘balsamico’ is not considered, individually, as
bearing the communication function. For more insights see Flavia Guerrieri, ‘Authorised Use of the Non-Geographical
Term “Balsamico”” [2020] GRUR International <https://doi.org/10.1093/grurint/ikaa037> accessed 14 May 2020.



Tracing disciplinary boundaries

(4)

with the origin product for a sufficient period of time. This rule has given the input for the
development of national practices of requiring evidence of the prior use of the name and/or
the evidence of long-standing production in the geographical area (see infra Chapter 2 Section
Il and Chapter 3 Section ).

The communication function should be considered as attached to the name. However, it
might be interesting to point out that, from the consumers’ perspective, logos might play a
relevant informative role. In the EU, the labels identifying the PDOs and PGls for agricultural
products and foodstuffs are compulsory (‘the Union symbols associated with [PDOs and PGls]
shall appear on the labelling. In addition, the registered name of the product should appear
in the same field of vision’ art 12 Reg 1151/2012). The EU Commission Staff Document on
the Evaluation of Gls and TSGs in the EU, released in 2021, recalls that ‘the awareness of EU
quality schemes (indications, acronyms, and symbols) differs widely across Member States’. It
is higher in Member States with long-standing tradition in Gl protection ‘but in most Member
States generally lower than the recognition of national/regional schemes’. Moreover, ‘the
effectiveness and relevance of the communication method is questionable, as awareness and
understanding of EU schemes and logos remain limited’.** Beyond the issue of recognisability
of the labels and the distinction between PDO and PGl, it can be discussed whether consumers
nowadays are aware on the effective informative function of the logo of the Gl and if the
name (and attached reputation) is perceived as the real object of the protection. Building on
the experience at national level in non-EU countries, Marie-Vivien and Casabianca point out
the danger originating from the national and local practices informally shifting the targets
of protection, valorisation, and controls from the name to the label. They also mention the
consequences of the consolidation of these practices, increasing the risk of favouring restrictive

access and use of the label to the benefit of a small group of producers.*

A corollary of the communication paradigm is the ‘need to preserve the communicative integrity

of such signs’ by prohibiting misuses by unauthorized third parties.*®* When unauthorized users,

through phonetic and/or conceptual proximity, directly or indirectly refer to the registered name,

the integrity of the communication channel and its embedded message (guarantee of origin-based

44

45

46

European Commission, ‘Evaluation of Geographical Indications and Traditional Specialities Guaranteed Protected in the
EU (Commission Staff Working Document)’ (2021) 35-40.

‘While the aim of the logo is to raise awareness among consumers, it might cause confusion about the object of the
protection, which remains the name itself and not only the logo’. See Marie-Vivien (n 36) 339; Delphine Marie-Vivien and
Frangois Casabianca, ‘Geographical Indications: Protection of a Name or a Logo? A Risky Shift’, Worldwide Perspectives
on Geographical Indications (Centre de Coopération Internationale en Recherche Agronomique pour le Développement
[Cirad] 2022) <https://hal.archives-ouvertes.fr/hal-03791200> accessed 5 November 2022. It is interesting to note that
national systems for the protection of denominations identifying products other than agricultural, the use of the official
logo is not compulsory (for example, in the frame of the French Gl system for industrial products and crafts) see art
Article R721-8 Code de la Propriété Intellectuelle.

Gangjee, Relocating the Law of Geographical Indications (n 3) 165.
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quality) reserved with the Gl registration, is jeopardised and the consumer misled (consumer

protection function). Art 13 Reg 1151/2012 identifies the scope of protection granted by the Gl

registration as providing safeguards against:

‘(a) any direct or indirect commercial use of a registered name in respect of products not covered
by the registration where those products are comparable to the products registered under
that name or where using the name exploits the reputation of the protected name, including
when those products are used as an ingredient;

(b) any misuse, imitation or evocation, even if the true origin of the products or services is indicated
or if the protected name is translated or accompanied by an expression such as ‘style’, ‘type’,
‘method’, ‘as produced in’, ‘imitation’ or similar, including when those products are used as an
ingredient;

(c) any other false or misleading indication as to the provenance, origin, nature or essential
qualities of the product that is used on the inner or outer packaging, advertising material or
documents relating to the product concerned, and the packing of the product in a container
liable to convey a false impression as to its origin;

(d) any other practice liable to mislead the consumer as to the true origin of the product’.

Recital 29 Reg 1151/2012 affirms that ‘protection should be granted to names included in the
register with the aim of ensuring that they are used fairly and in order to prevent practices liable to
mislead consumers’. The consumer protection function involves the capability of the sign to serve
reliable information transmission, to remedy to information imbalance and, ultimately avoiding

consumers being misled.

Focusing on the definition of ‘unauthorised users’ opens some interesting questions, for example
the legitimacy of Gl holders to ‘exclude others from the use’ and the qualification of illicit use.
The first concept is not always explicitly codified, but it represents an essential component and
consequence of Gl registration. | will tackle more specifically this point in the following paragraphs.
The second point flags the important (and still unsolved) issue of clearly defining the limits of the
Gl protection, especially given the enforceability of rights in case of indirect uses. An interesting

way of looking at both these aspects for our purposes is to focus on the concept of evocation.

While ‘evocation’ has been defined by the European Court of Justice (ECJ) in relation to the generic
and non-geographic terms composing registered denominations through a restrictive approach,
the Court’s approach concerning the indirect reference to intrinsic (physical) characteristics of
the product (e.g., the shape of the product) is way more expansive. *” The meaning of evocation
47 Zappalaglio gives a helpful overview of the evolution of the concept of evocation over time grouping the ECJ case law

in three main ‘periods’ or ‘phases’: the early phase is devoted to decoding the concept of evocation with the cases
Cambozola (Case C-87/97 Consorzio per la tutela del formaggio Gorgonzola v Kdserei Champignon Hofmeister GmbH &
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is currently tied to the conceptual proximity, or chain of associations,*® or ‘psychological and

emotional reactions’® triggered in the consumer’s mind, by a series of elements going beyond the

indirect misuse of the name (phonetic and visual similarity). As a result, this concept remains rather

nebulous, and it constitutes a sensitive topic, especially from the perspective of granting freedom

of establishment and expression to stakeholders based in the same geographical area of the PDO/

PGI.>° For assessing evocation, the benchmark is the ‘average consumer’, meaning the European

consumer, ‘reasonably observant and circumspect’. This model, which is, by definition, an abstract

and generalisable construction, encounters in this specific feature its pragmatic intrinsic limits.>?

If the communication function focuses on the suitability of the name to convey a specific and

truthful message to consumers, the guarantee and distinctive function qualifies the nature of

48

49

50

51

Co. KG and Eduard Bracharz GmbH EU:C:1999:115 [1999] ECR I-01301) and Parmesan (Case C-132/05 Commission of the
European Communities v Germany EU:C:2008:117 [2008] ECR I-00957). The intermediate phase, according to the author,
is devoted to the clarification of its rationales and limitation of its scope with the cases Cognac (Joined Cases C-4/10 and
C-27/10 Bureau National Interprofessionnel du Cognac v Gust. Ranin Oy [2011] ECR 1-06131); Verlados (Case C-75/15
Viiniverla Oy v Sosiaali- ja terveysalan lupa- ja valvontavirasto EU:C:2016:35); Port Charlotte (Case C-56/16 P EUIPO v
Instituto dos Vinhos do Douro e do Porto EU:C:2017:693); Champagne Sorbet (Case C-393/16 Comité Interprofessionnel
du Vin de Champagne v Aldi Siid Dienstleistungs-GmbH G EU:C:2017:991). | would add to this list the case Balsamico
(Case C-432/18 Consorzio Aceto Balsamico di Modena v Balema Gmbh EU:C:2019:1045). The more recent phase of ‘over-
expansion’ coincides with the cases Scotch Whisky (Case C-44/17 Scotch Whisky Association v Klotz EU:C:2018:415);
Manchego (Case C-614/17 Fundacion Consejo Regulador de la Denominacidn de Origen Protegida Queso Manchego v
Industrial Quesera Cuquerella SL e Juan Ramdn Cuquerella Montagud EU:C:2019:344); Morbier (Case C-490/19 Syndicat
interprofessionnel de défense du fromage Morbier v Société Fromagére du Livradois SAS EU:C:2020:1043); Champanillo
(Case C-783/19 Comité Interprofessionnel du Vin de Champagne v GB EU:C:2021:713). See Andrea Zappalaglio, ‘EU
Geographical Indications and the Protection of Producers and Their Investments’ in Enrico Bonadio and Patrick Goold
(eds), The Cambridge Handbook of Investment-Driven Intellectual Property (1%t edn, Cambridge University Press 2023)
<https://www.cambridge.org/core/product/identifier/9781108989527%23CN-bp-18/type/book_part> accessed 19
April 2023; Guerrieri, ‘Authorised Use of the Non-Geographical Term “Balsamico” (n 43).

Annette Kur and others, ‘The Need for Measures to Safeguard Undistorted Competition and Freedom of Expression
in Geographical Indications Law — Opinion on the EU Commission’s Proposals for Broader Protection’ [2023] SSRN
Electronic Journal <https://www.ssrn.com/abstract=4358989> accessed 27 February 2023. Morbier is a landmark
decision recognising the existence of evocation for the replication of specific characteristics of the shape of the product.
In Manchego ‘the illustrations of a character resembling Don Quixote de La Mancha, a bony horse and landscapes with
windmills and sheep, are capable of creating conceptual proximity with the PDO “queso manchego” so that the image
triggered directly in the consumer’s mind is that of the product protected by that PDO’ (Case C-614/17 Fundacién
Consejo Regulador de la Denominacién de Origen Protegida Queso Manchego v Industrial Quesera Cuquerella SL e
Juan Ramon Cuquerella Montagud EU:C:2019:344, para 7). See also Fausto Capelli and Barbara Klaus, ‘Protection of
Geographic Indications and Designations of Origin in the Queso Manchego’ (2019) 14 453 <https://www.jstor.org/
stable/26900841> accessed 19 April 2023.

Vito Rubino, ‘From “Cambozola” to “Toscoro”: The Difficult Distinction between “Evocation” of a Protected Geographical
Indication, “Product Affinity” and Misleading Commercial Practices’ (2017) 12 European Food and Feed Law Review 326
<https://www.jstor.org/stable/90013432> accessed 19 April 2023.

See Case C-87/97 Consorzio per la tutela del formaggio Gorgonzola v Késerei Champignon Hofmeister GmbH & Co.
KG and Eduard Bracharz GmbH EU:C:1999:115 [1999] ECR 1-01301 (Cambozola); Case C-132/05 Commission of the
European Communities v Germany EU:C:2008:117 [2008] ECR 1-00957 (Parmesan).

See also Rubino (n 49).
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the message that Gls are supposed to communicate. The name needs to be considered in both
its ‘denotative and connotative dimension’:>? it identifies products whose characteristics and
quality make them recognisable (i.e., distinctive) compared to products of the same kind. The Gl
product characterisation is defined in the product specification. Differently from trademarks, the
attribute of distinctiveness is therefore not related to the name itself, but also and indirectly, to the
qualities and characteristics of the origin product. The registered name guarantees to consumers:
(a) geographical provenance, meaning that the production steps, in whole for PDOs or in part
for PGls, are performed in a specific area, characterised by a unique local natural and cultural
environment; (b) quality, meaning that the localisation of the production steps is articulated in
specific rules which identify place-based characteristics and quality standards. The registered name
also guarantees producers’ compliance to agreed standards verified through ongoing inspections
and controls. Moreover, it implies producers’ engagement to sustain higher costs.>3 The guarantee
function performed by the registered name necessarily embeds ‘a dual connection, both spatial
and qualitative’,>* which justifies that Gls are considered as an exception to the principle of
restriction of the free movement of goods (art 28 TFEU). The registered name (especially for agri-
food products, which are classified by economists as experience and credence goods)>® can avoid
information asymmetries, reduce search costs, and contribute to reinforce product reputation,

which is justified by the specific characteristics, quality, and provenance.>®

1.3.1.2 Advertising and investment functions

The advertising and investment functions refer to the potential of Gls to capitalise the
communication made by the producer group to aliment and reinforce local reputation. This is
a function that directly impacts on the capacity of the producer group, to reinforce, through
appropriate investments, the message conveyed to consumers on the maintenance of origin and
quality over time. The higher objective pursued by the sign through this function relies mostly on
ensuring fair returns for producers (through price premiums), reinforcing the producers’ position
in the marketplace, building competitive advantage, and entering new markets. This function is
mainly related to the management of the sign after registration, even though it also impacts on the

reputation built by the producer group around the name and/or the production. In some national

52 Gangjee, Relocating the Law of Geographical Indications (n 3) 246-265.

53 See inter alia, Case C-44/17 Scotch Whisky Association v Klotz EU:C:2018:415, para 69; Case C-108/01 Consorzio
del Prosciutto di Parma and Salumificio S. Rita SpA v Asda Stores Ltd and Hygrade Foods Ltd EU:C:2002:267 [2003]
ECR 1-05121 Opinion of AG Alber. See also Alberto Francisco Ribeiro de Almeida, ‘The Legal Nature of Geographical
Indications and Designations of Origin’ (2014) n°10-36 European intellectual property review 640.

54 Joined Cases C-465/02 and C-466/02 Federal Republic of Germany and Kingdom of Denmark v Commission of the
European Communities EU:C:2005:276 [2005] ECR 1-09115 Opinion of AG Ruiz-Jarabo Colomer, para 67.

55 Rangnekar (n 26) 13-14.

56 Case C-108/01 Consorzio del Prosciutto di Parma and Salumificio S. Rita SpA v Asda Stores Ltd and Hygrade Foods Ltd
EU:C:2003:296 [2003] para 64.
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systems (such as the Italian and French ones) it coincides with the capacity of the producer group
to ensure that the name is sufficiently known to consumers and is the object of a consolidated
use before the Gl registration.”” It is interesting to note how nowadays environmental and local
development around origin products can play a role in the advertising strategy of Gl producers and

increase the commercial value of the Gl labelled products.>8

1.3.2 Non-market related functions

This group of functions summarises the ‘heritage-local development dimension’ of Gls which raises
considerable interest in extra-legal fields, but which is little addressed in the legal scholarship.>®
Specific insights are needed, especially considering that non-market related functions recently
regained importance in the political debate, both in the declared objectives of Gl protection and in
the general frame of ‘sustainability’ potentials associated with Gls. The concept of sustainability has
become mainstream nowadays. Even though this is a topic that | will tackle more specifically later

and throughout this work, it is important to draw here some brief and preliminary observations.

The EU and international narratives currently include the objective of ‘sustainability’ which
is observed and measured using the ‘pillars paradigm’, namely the social, economic, and
environmental sustainability pillars. This conceptualisation aims to guide the analysis and
assessment from disciplinary angles. However, it might result as excessively compartmentalised
and misleading, especially when the inquiry is focused on investigating the interrelations between

these facets of the Gl complex eco-system.

To avoid this ‘fragmentation’, | choose to adopt Elinor Ostrom’s and colleagues’ approach to
sustainability, intended as the capacity of a (socio-ecological) system to manage resources overtime
to avoid depletion. Compared to the ‘pillars paradigm’ cited above, Ostrom’s and colleagues’
adopt a more holistic perspective to sustainability, centred on collective action. Coherently with
this approach, | consider sustainable (e.g., ‘enduring’) governance as an essential prerequisite to

reach sustainable social, environmental, and economic outcomes.

Yet, the outcomes produced by Gl management affect the group’s capacity to devise appropriate

rules and strategies and maintain the intangible good associated with the name (i.e., the

57 Gangjee, Relocating the Law of Geographical Indications (n 3) 209.

58 Maria Cecilia Mancini and others, ‘Geographical Indications and Public Good Relationships: Evidence and Policy
Implications’ (2022) 21 EuroChoices 66 <https://onlinelibrary.wiley.com/d0i/10.1111/1746-692X.12360> accessed 28
October 2022; Rangnekar (n 26) 33.

59 Marianne Penker and others, ‘Polycentric Structures Nurturing Adaptive Food Quality Governance - Lessons Learned
from Geographical Indications in the European Union’ (2022) 89 Journal of Rural Studies 208 <https://linkinghub.
elsevier.com/retrieve/pii/S0743016721003570> accessed 18 July 2022.
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reputation). Through the legal protection of the name, Gl holders are remunerated of their
investments perceiving adequate benefits deriving from the market-related expected functions.
However, the positive effects of sustainable governance also involve the capacity of the Gl of
generating public goods (i.e., positive externalities able to benefit the community at large). |
identify these consequences as non-market related functions. Some of these positive externalities
regenerate localised freely accessible intangible resources, such as cultural heritage (i.e., the
cultural environment specific of a place). Other externalities affect the conservation of the natural

environment (i.e., raw materials, biodiversity, landscape) specific to a place.

Sylvander, Isla, and Wallet affirm that ‘the contribution of Gls to sustainable development means
to introduce the idea that the mechanisms of negotiation and learning are needed to understand
how their regulation and definition, and their management (promotion schemes and control
of production practices) are entering the convergence (or not) with the environmental, social,
economic and cultural project of the territory in which they extend’.?° The authors attribute specific
significance to the criterion of eligibility and access to Gls, of technical standard, of equality in
treatment, and transparency as possible variables shaping the conditions for ‘Gls to be considered
as public goods’. The perspective adopted in my research is in line with this approach. However, a
clarification is needed and derives from the Gl legal theory: Gls are names identifiers of localised
tangible and intangible resources which can be subjected to specific type of management. These
types of management are defined by specific rules and describe a certain level of excludability

which can favour (or limit) public good production.

1.3.2.1 Resource production function

Belletti, Marescotti and Touzard clearly recognise the Gl potential to aliment public goods, and the
ability of the sign to deliver environmental sustainability outcomes.®! Later this specific discourse
has been analysed more in depth by Quinofies Ruiz and Marescotti.?? Along the same lines,

60 See Bertil Sylvander, Anne Isla and Frédéric Wallet, ‘Under What Conditions Geographical Indications Protection Schemes
Can Be Considered as Public Goods for Sustainable Development?’ in André Torre and Jean-Baptiste Traversac (eds),
Territorial Governance (Physica-Verlag HD 2011) <https://link.springer.com/10.1007/978-3-7908-2422-3_10> accessed
13 April 2023. See also Anne Isla and Frederic Wallet, ‘Innovations institutionnelles dans les dispositifs d’Indications
Géographiques et intégration des principes de développement durable’ (2009) 4 Revue de I'Economie Méridionale 9
<https://hal.science/hal-01198035> accessed 19 May 2023.

61 Belletti, Marescotti and Touzard (n 19).

62 Xiomara Fernanda Quifiones Ruiz and others, ‘How Are Food Geographical Indications Evolving? — An Analysis of EU
Gl Amendments’ (2018) 120 British Food Journal 1876 <https://www.emerald.com/insight/content/doi/10.1108/BFJ-
02-2018-0087/full/ntml> accessed 19 November 2020; Andrea Marescotti and others, ‘Are Protected Geographical
Indications Evolving Due to Environmentally Related Justifications? An Analysis of Amendments in the Fruit and Vegetable
Sector in the European Union’ (2020) 12 Sustainability 3571 <https://www.mdpi.com/2071-1050/12/9/3571> accessed
20 May 2020. See also Flavia Guerrieri, ‘The Farm to Fork Strategy as an External Driver for Change: Possible Impacts on
Nested Gl Rule Systems’ (2021) 16 Journal of Intellectual Property Law & Practice 331 <https://doi.org/10.1093/jiplp/
jpab018> accessed 26 October 2022.
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Mancini et al. explicitly identify and measure, in four different types of Gl value chains and in five
EU countries, the Gl contribution to cultural heritage preservation and sustainable use of natural

resources.%3

Gl registration and management can also affect the maintenance of intangible resources. The
creation of public goods related to intangible resources affects cultural heritage conservation.
In this regard, Calboli attributes to the sign the capacity of ‘holding producers accountable for
their products based on the additional information they convey to the market’. As such they
‘could contribute to preserving cultural heritage and existing traditions, making them known
nationally and internationally’. | add to this argument, that the registered name and the intangible
resource identified and protected through the Gl are subjected to specific types of management.
Consequently, the Gl performance depends on which type of management is described by the
rules.®* The connections between Gls and cultural heritage have also been explored by Ubertazzi,
who affirms that positive externalities link Gls to International Cultural Heritage (ICH), identified as

expressed in a community-based practice and the artifacts derived by this practice.®”

The EU Commission Staff Working Document on the evaluation of Gls and Traditional Specialties
Guaranteed (TSGs) affirms that ‘Gls/TSGs also are regarded as an important tool for promoting
regional identity, in particular in countries with a history of Gl protection. Economic operators,
especially from southern EU countries, are generally convinced of their role in terms of maintaining

and promoting the local cultural heritage.’®®

63 Mancini and others (n 58). The authors include, in the sustainable use of natural resources, ‘balancing technology
and traditional practices to preserve natural resources, landscape and biodiversity’; ‘adopting carbon footprint control
and management; developing research systems for monitoring sustainability issues’; ‘communicating the benefits
of environmental public goods to citizens’. See also Stéphane Fournier and others, ‘Les indications géographiques
au regard de la théorie des communs’ (2018) 233 Revue internationale des études du développement 139 <http://
www.cairn.info/revue-internationale-des-etudes-du-developpement-2018-1-page-139.htm>  accessed 17  June
2022; Sarah Bowen and Ana Valenzuela Zapata, ‘Geographical Indications, Terroir, and Socioeconomic and Ecological
Sustainability: The Case of Tequila’ (2009) 25 Journal of Rural Studies 108 <https://linkinghub.elsevier.com/retrieve/pii/
S0743016708000454> accessed 14 April 2023.\\ucO\\u8216{}Geographical Indications, Terroir, and Socioeconomic and
Ecological Sustainability: The Case of Tequila\\ucO\\u8217{} (2009

64 Irene Calboli, ‘Geographical Indications of Origin, Economic Development, and Cultural Heritage: Good Match
or Mismatch?’ (2020) 11 Indian Journal of Intellectual Property Law 11 <https://scholarship.law.tamu.edu/
facscholar/1511>.

65 Ubertazzi (n 24). See also Barbara Pick, ‘Geographical Indications and the Commons. What Matters?’, The Commons,
Plant Breeding and Agricultural Research — Oxford Talks <https://talks.ox.ac.uk/talks/id/f4c325c9-0276-4306-9385-
ee760ef73f0c/?format=txt> accessed 21 September 2020.

66 European Commission (n 44) 44.
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1.3.2.2 Local development function
The local development function attached to Gls is one of the positive consequences of the
diversification strategies and the embeddedness of the origin product in a larger (but still localised)

ecosystem.

Gangjee recognises that ‘the successful branding of origin and quality, coupled with the depth
of prescriptive regulatory oversight, could facilitate a range of policy agendas relating to regional
development strategies’.?’” The collective dimension of Gls as tools valorising and protecting
origin products, in principle, favours the development of networks and trust and a proportional
repartition of economic benefits among the Gl holders. According to Belletti and Marescotti,
‘development is conceived as the result of complex social dynamics as well as shared cognitive
paradigm that guides stakeholders in the use of the resource of the rural community. The multiple
values of territories are rediscovered by local stakeholders, who share them and build individual
and collective identities’.?® It seems important to clarify that the intangible and tangible resource
production function might be considered as a specificity of the broader local development function,
meaning that the ‘active’ maintenance of intangible and tangible resources as local assets can, in
turn, foster virtuous and cross-sectorial collective action dynamics, including the improvement of

employment in rural areas, and tourism. %°

67 Dev S Gangjee, ‘Proving Provenance? Geographical Indications Certification and Its Ambiguities’ (2017) 98 World
Development 12, 14 <https://linkinghub.elsevier.com/retrieve/pii/S0305750X15000935> accessed 14 April 2023.

68 Belletti and Marescotti (n 17) 78.The scholarship on local development is extremely rich. For the purposes of this
analysis, it suffices to point out the importance of endogenous (‘bottom-up’) dynamics in a given territory, conceived
as ‘a set of tangible and intangible factors which, because of proximity and reduced transaction costs, act upon the
productivity and innovativeness of firms. Moreover, the territory is conceived as a system of local governance which
unites a community, a set of private actors, and a set of local institutions. Finally, the territory is a system of economic
and social relations constituting the relational or social capital of a particular geographical space’. See Roberta Capello,
‘Regional Growth and Local Development Theories: Conceptual Evolution over Fifty Years of Regional Science’ (2009) 11
Géographie, économie, société 9 <https://www.cairn.info/revue-geographie-economie-societe-2009-1-page-9.htm>.
According to Coffey and Polése, ‘the term “local” can also indicate an event, action, or process, the impetus for which
is found principally within the region in question, as opposed to being provided from external areas. Interpreted in
this manner, the adjective “local” suggests terms such as “endogenous” or “native.” This view of “local” within the
development process thus necessitates the elaboration of a model which specifies the role of endogenous elements,
and which can be applied to large regions as well as to microregions. One often finds expressions such as “development
from below” or “bottom-up development” used to express similar processes. See William J Coffey and Mario Polése,
‘The Concept of Local Development: A Stages Model of Endogenous Regional Growth’ (1984) 55 Papers of the Regional
Science Association 1 <http://link.springer.com/10.1007/BF01939840> accessed 14 April 2023.

69 Georges Benko and Bernard Pecqueur, ‘Les ressources de territoires et les territoires de ressources’ [2012] Finisterra
36 n.° 71 (2001) <https://revistas.rcaap.pt/finisterra/article/view/1644> accessed 14 April 2023. See also Sarah
Bowen, ‘Embedding Local Places in Global Spaces: Geographical Indications as a Territorial Development Strategy:
Embedding Local Places in Global Spaces’ (2010) 75 Rural Sociology 209 <https://onlinelibrary.wiley.com/doi/10.1111
/i-1549-0831.2009.00007.x> accessed 17 June 2022.
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The baseline for all Gl functions is allowing information channels to targeted ends: concerning the
market-related functions, the objective of information on origin and quality is differentiating the
product in the marketplace. Concerning the non-market related functions, the information shared
and created by stakeholders is aimed at alimenting and preserving the intangible and tangible
resources, fostering network creation and cooperation for knowledge sharing at the local and
regional level. The valorisation of rural areas might foster virtuous dynamics, such as landscape,
biodiversity and natural resources conservation, and the preservation of cultural heritage. The
importance of these functions, also from a legal perspective, should not be underestimated
because they anchor the Gl to local tangible and intangible resources. These localised resources,
that should remain available and accessible to all, can become ‘active assets’ if sustained by
appropriate coordinated actions. State involvement is crucial to preserve the focus of these
actions towards the general interest. This aspect is central for understanding differences between
the management of collective trademarks (CTMs) and Gls and their expected outcomes (see infra
Chapter 3 Section ).

1.4 Limits of the theoretical functional approach

The functional theoretical approach has its limits, as there can be a real shift between expectations
at policy level and the operationalisation of the Gl in national and local contexts. In practice, the
Gl registration does not ensure the actual capacity of the sign to perform the communication
function, nor producer groups’ capacity to capitalise investments in advertising to aliment and
promote the local reputation attached to the sign. Similarly, the registration does not say anything
on the (inevitable) consequences on inclusivity or exclusivity, equity and justice of the applicants’
choices in delimiting the geographical and virtual boundaries of the sign; nor about the actual
need or capacity of enforcing IP rights at the national, European, and international markets.
Finally, it does not ensure that all registered Gls are equally performant in reducing information
asymmetries between producers and consumers on the origin and quality of the product; nor it
grants that all Gl producers comply with the formal rules, as stated in the product specification.
The same can be said concerning the capacity of the Gl to aliment and preserve local resources
and enhance local development. In other words, ‘registration is designed to verify information
relating to provenance, quality and potentially authenticity, which facilitates the signalling
function of GIs’.7% But the existence itself of the Gl in the legal universe, after the assessment
undertaken by the national authority on the eligibility for registration, does not grant per se
that all the functions that the Gl is supposed to perform will be fully operational and effective in

171

practice. This aspect qualifies the ‘success’ or ‘failure’’! of the Gl management, which is the result

70 Gangjee, ‘Proving Provenance?’ (n 67) 2.

71 Kizos and others refer to ‘Success’ in Gl contexts as ‘the registration of the product as a Gl and the use of the Gl label
by the local producers. Later in this study, this concept of success, will be further clarified and put in relation with
the concept of efficiencies, inefficiencies, and failure. For the time being, it is important to note that, from a legal
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of strategic stakeholders’ decisions, but also of external actors intervention and context-based
conditions. Weak signs of virtuosity or fragility might appear at the beginning of the Gl initiative
and application process, and affect rule-crafting for the design of the product specification, of the

statutes of the producer association, and of the control plan.

Therefore, even though the functional approach allows to understand what the Gl is supposed to
doinrelation to its rationales and policy objectives, it needs to be understood as a mere theoretical
model. Empirical observation reveals a much complex set of nuances, given by different degrees of
operationalisation and/or awareness of the functions of the sign at the local level. In other words,
‘these systems do not “end” with the registration, but in order to ensure “success”, Gls require
constant management, possibly involving re-definition of production quality or geographical
boundaries to adapt to market, climate or technological change. This collective management is
shaped by the blend of internal and external actors involved and it is important to realize the
complex dynamics of this heterogeneous social network’.”? According to Gangjee, ‘the certification
capabilities of such sui generis Gl regimes are limited because they can only scrutinize the materials
presented before them. They have significant blind spots. Therefore, it would be a mistake to
assume that formal legal recognition as a Gl inevitably ensures provenance and authenticity to
the extent necessary in order to achieve developmental goals or satisfy consumer expectations. In
many cases something more is required’.”? This crucial aspect is sometimes overlooked by national
authorities in charge of Gl examination. It will be the object of specific insights throughout this
work and emerge more clearly from the comparison between agricultural and non-agricultural Gl

experiences.

1.5 Embedded links between collective action and the Gl functions

Collective action is the driving force behind the formation of the producer groups, and it sustains
their functioning over time. However, as the law stands now, multiple governance combinations
can be envisaged: its composition can be more or less ‘inclusive’; it can qualify producer groups
as ‘legitimate’ to exercise their tasks and responsibilities based on a strict or loose, permanent or
evolving, concept of representativeness; it can function based on a more or less rigours application
of democratic mechanisms. The combination of these factors affects considerably the decision-

making processes leading to the operationalisation of the Gl functions.

perspective, the Gl is a success when it is capable to perform its functions (i.e., to meet its overarching objectives). See
Thanasis Kizos and others, ‘The Governance of Geographical Indications: Experiences of Practical Implementation of
Selected Case Studies in Austria, Italy, Greece and Japan’ (2017) 119 British Food Journal 2863 <https://www.emerald.
com/insight/content/doi/10.1108/BFJ-01-2017-0037/full/htmI> accessed 22 March 2023.

72 ibid 2875-2876

73 Gangjee, ‘Proving Provenance?’ (n 67) 20.
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The Gl system is structured to provide better information to consumers on the added value of
Gl products. However, the distinctive characteristics of Gl origin products are maintained and
preserved through the necessary compliance of Gl producers to specific rules defining methods of
production, which preserve the origin link, guarantee a certain level of quality, and consequently
aliment product reputation in the marketplace. To allow the guarantee function to be effective,
some conditions should be set by producers, before and after the Gl registration. In particular,
the producer group, synthetising the interests and needs of all actors of the value chain, should
be able to devise rules in a way that compliance can be effectively monitored over time. The
control plan is the result of the cooperation between the producer group and the control body,
which intervenes as an external actor during the application phase. The role of producer groups
is however essential for expressing the monitoring and control practices already in place, and
in formalising collectively the producers’ engagement to be subjected to controls, distributed
all along the value chain through specific criteria. Despite these general principles, the legal
framework at national level is not harmonised, even among the Member States with a more long-
standing tradition in Gl protection. These differences consist in the roles given to producer groups
in the design of the control plan and control management, the type of control (external, internal,
self-control), its specific targets (compliance with the product specifications and/or governance)
and occurrence. All these conditions are shaped and, in the meantime, have impacts on collective

action at producer level.

The guarantee and communication functions are deeply interlinked with the consumer protection
function. Efficient and reliable information can protect consumers from the risk of being misled
if the rules codified in the product specification are effectively implemented by Gl producers and
if appropriate mechanisms are enacted to preserve the authenticity of the information flows on
the origin and quality. Collective action is the driver for (i) defining and operationalising efficient
control mechanisms and graduated enforceable sanctions in case of non-compliance with the
product specification’4; (ii) setting reliable traceability requirements for all the actors of the value
chain bound by the product specification; (iii) reaching a compromise on product specification
amendments, when the conditions determining the product typicity change because of external or
internal drivers (e.g., climate change for the natural factors and innovation for the local traditional
know-how, but also consumer preferences);’® (iv) allowing the definition of commonly agreed
rules on labelling for maximising transparency (e.g., in case of Gls used as ingredients).

74 Flavia Guerrieri and Delphine Marie-Vivien, ‘The control plan of agricultural and non-agricultural Gls: the Cinderella of
collective action?’ <http://publications.cirad.fr/une_notice.php?dk=602384> accessed 1 November 2022.

75 See Quifiones Ruiz and others (n 62); Hanna Edelmann and others, ‘Social Learning in Food Quality Governance —
Evidences from Geographical Indications Amendments’ (2020) 14 International Journal of the Commons 108 <https://
www.thecommonsjournal.org/articles/10.5334/ijc.968/> accessed 20 May 2020; Marescotti and others (n 62);
Guerrieri, ‘The Farm to Fork Strategy as an External Driver for Change’ (n 62); Barbara Pick and Delphine Marie-Vivien,
‘Representativeness in Geographical Indications: A Comparison between the State-Driven and Producer-Driven Systems
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The consumer protection function is involved when, in the early phases of the product specification
design, the applicant makes a choice on the type of product to be identified by the name. In this
context, the objective of avoiding consumers to be misled as to the characteristics and quality
essentially attributable to the geographical origin, intercepts issues of the legitimacy and inclusion
or exclusion of producers outside the producer group. The challenges faced by the applicants in

this regard should imply finding, collectively, appropriate solutions and avoid arbitrary exclusions.

As to the communication, investment and advertising functions, collective action is a catalyst for
producers’ investment initiatives when their efforts in differentiation are adequately remunerated.
The price premium is defined as the difference between the price of the Gl product compared to
comparable products. The EU Commission highlights that conditions for ensuring price premiums
of Gl products can vary on a case-by-case basis and that recent surveys show that an increment
of prices after the Gl registration affected more than a half of the participants. Moreover, the
distribution of the price premium can vary depending on the complexity of the value chain and the
adopted strategies (i.e., it can involve the product at the commercialisation or at the ‘agricultural
stage’). However, price premiums are not always equal to a higher profitability, as the effective
income should be contextualised to the investments made by the operators to craft, operationalise
and comply with the product specification. Often, the price premium covers the extra expenses
linked to the specific methods of production. Another profile of complexity is represented by
the effective distribution of the economic benefits derived from the commercialisation of the Gl

product, equitably, among all the actors of the value chain.”®

Producers’ engagement in ‘giving meaning’ to Gls is crucial (i) before the Gl registration, especially
when the product is not known outside the area or region of production; (ii) after the Gl
registration to maintain, reinforce or further develop the place-based reputation both in national
and international markets. Also, the narrative embedded in the communication resulting from
advertising can, from an internal perspective to the producer group, reveal different patterns of
social engagement. From an external perspective the narrative used to promote Gl products can
shape the relationship producers-consumers and its link to their collective dimension.”” When

these conditions are not fully operational because of a fragilized, weakened or absent collective

in Vietnam and France’ (2021) 13 Sustainability 5056 <https://www.mdpi.com/2071-1050/13/9/5056> accessed 17
June 2022; Penker and others (n 59).

76 For more insights in this regard see European Commission (n 44) 29.

77 Enric Castell6, Daniel Lovgren and Goran Svensson, ‘The Narratives of Geographical Indications as Commons: A Study
on Catalan and Swedish Cases’ [2022] Food, Culture & Society 1 <https://www.tandfonline.com/doi/full/10.1080/1552
8014.2022.2054504> accessed 17 June 2022.
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action, there are chances that Gl holders loose motivation in alimenting product reputation. In

some cases, they might cease to use the registered sign.”®

Under specific conditions, collective action can impact positively on the preservation of intangible
cultural heritage, or of natural resources (resource production and maintenance function).”® For
example, the members of the producer group might agree in devising specific rules to preserve
localised raw materials at risk of erosion. This function, often associated to larger-scope effects
such as biodiversity conservation, is an important facet of the natural factors qualifying of the

origin link .8

Concerning the local development function, many studies®! show that collective action can
impact on employment generation and provide equal benefit distribution along the production
chain, boosting tourism and, more generally, network building. Questions can be raised on the
effectiveness of this function when collective dynamics imply exclusionary effects, when the
benefits are ‘exclusive’ or ‘selective’, it is reasonable to assume that the local development function

embedded in Gls is fragilized.

This excursus was aimed to show that collective action is profoundly embedded, in various ways,
in Gls: Gls are tools which, in order to be effective and meaningful, should imply a certain level of
self-organisation and endogenous governance. Thus, at the theoretical and political levels, making
the GI functions explicit might only reflect the ‘ideal’ performance of the sign. Instead, in real-
world cases, the functions might be more or less optimised, depending on how producer groups
manage to self-organise. Due to its pivotal importance in defining both virtuous and distortive
mechanisms in Gls, collective action should be targeted in a systematic way by policymakers. At
present, the legal framework, especially at the EU level, does not prove to be sensitive to collective

action issues, and it does not address the aspects that might be more exposed to inefficiencies.

78 Pick (n 33) 154; Marie-Vivien (n 36); Andrea Zappalaglio, Giovanni Belletti and Andrea Marescotti, ‘Silent Registered
Gls in the EU: What Is at Stake? — Archive Ouverte HAL <https://hal.archives-ouvertes.fr/hal-03791624> accessed 9
November 2022.

79 Genevieve Nguyen and others, ‘French Quality and Eco-Labelling Schemes: Do They Also Benefit the Environment?’
(2004) 2 International Journal of Agricultural Sustainability 167 <https://www.tandfonline.com/doi/full/10.1080/14735
903.2004.9684576> accessed 6 July 2023.

80 Seeinter alia Pick (n 33) 197; Gangjee, Relocating the Law of Geographical Indications (n 3) 272; Dev Gangjee (n 42).

81 Among them: Pick (n 33) 186-211; Belletti and Marescotti (n 17); Emilie Vandecandelaere and others, Linking People,
Places and Products: A Guide for Promoting Quality Linked to Geographical Origin and Sustainable Geographical
Indications (FAO, SinerGl 2010); Bowen (n 69). In particular, Belletti and Marescotti and Vandecandelaere et al. attribute
particular significance to the local development function through the ‘theory of the virtuous cycle’. This theory, by
putting the accent of the outcomes originating from Gl settings (i.e., creation of public goods) strengthens the aspect
of inter-relation between the heterogeneous functions of Gls, market, and non-market related. See also Belletti,
Marescotti and Touzard (n 19).
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Through my research | want to show that collective action issues cannot be overlooked at policy

level as ‘governance context can make certifications more or less valuable’.82

1.6 The problem

The connection between collective action and Gls is not a hot topic in the legal scholarship. Only
very recently the role of producer group has started to occupy the policy debate. The reform of the
PDO/PGI system and the extension of the Gl protection to craft and industrial products represent
an opportunity to focus on collective action. Nevertheless, the proposed novelties might (still) not
be enough to prevent (or correct) inefficiencies at the local level for all potential applicants in all EU
countries. Until now, legal policies do not offer a harmonised and clear overview of the necessary
tools available to stakeholders to prevent inefficiencies arising from Gl governance, even though

these inefficiencies can heavily impact the well-functioning of the sign.

At the EU level, Reg 1151/2012 does not give any indication on how collective action should be
structured and regulated, though Recital 57 identifies the need to clarify and recognise the role
of groups, who play ‘an essential role in the application process for the registration of names of
designations of origin and geographical indications and traditional specialties guaranteed’. Echoes
of this general principle can be found in the rules defining the role of producers’ groups (art 45
Reg 1151/2012) which is limited to the valorisation, protection, and promotion of the GI. The
requirement on the composition of the group is also generally defined in art 3, and there is no
legal mechanism to ensure an effective and efficient management of the sign (i.e., a management

coherent with the objectives of the tool).

At the national level, the legal framework on collective action is fragmented. As shown by the Max
Planck Institute ‘Study on the Functioning of the EU Gl system’, some countries (e.g., Italy, France,
but also Portugal and Cyprus) set additional requirements concerning the nature of the applicant,
while other countries (e.g., Germany) simply implement the rules contained in the Regulation. In
the countries belonging to the first group (i.e., countries with a longer tradition in Gl protection),
national rules are not harmonised. Specific rules on collective action can be observed in France and,
to some extent, in Italy but the legal framework is far from being homogeneous and exhaustive.®

In the countries belonging to the second group, the deficiencies of the EU legal framework are

82 Susana Lépez-Baydn and others, ‘Governance Decisions in the Supply Chain and Quality Performance: The Synergistic
Effect of Geographical Indications and Ownership Structure’ (2018) 197 International Journal of Production Economics
1 <https://linkinghub.elsevier.com/retrieve/pii/S0925527317304280> accessed 17 June 2022.

83 Flavia Guerrieri, ‘Cross-National Comparative Analysis of Procedural Laws and Practices in the EU Member States’ in
Andrea Zappalaglio and others, Study on the Functioning of the EU Gl System (Max Planck Institute for Innovation and
Competition).
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directly transposed at the national level, potentially creating situations of uncertainty and informal

divergences.

Atpresent, the applicants canadoptthe solution which best fits their strategic objectives, compatibly
with the input given by the national authority and, eventually, the presence of additional national
requirements. Consequently, during the pre-registration phase various situations could emerge.
In some cases, the management of local resources identified through the name is reserved to the
producers who contribute or invest the most to give the product its characteristics and qualities. In
other cases, the name could be revendicated by a sub-group of legitimate producers who might set
(strict) boundaries to maximise their needs and strategic objectives, indirectly preventing others
from accessing the right to use the name.8 It might also happen that the decision-making power
for rule-crafting is taken over by actors different from producers and external to the value chain
(e.g., state actors, regional authorities). Collective action happening during the construction of the
applicationis handled differently in the EU Member States and might lead to more or less structured
(sometimes even absent) governance configurations. This can impact on the ‘rules of the game’
governing the post-registration phase and the operationalisation of the Gl functions. Only recently,
the EU Commission has recognised the essential role of groups, while acknowledging national
discrepancies: ‘Gl producer groups play an essential role in applying to register a Gl, proposing
amendments to the product specifications and submitting cancellation requests. However, not all
Gls are systematically managed by structured producer groups. In practice, producers join forces
as a group to submit the application to register a Gl, but they often stop acting together when it

comes to marketing the product or enforcing the Gl rights’.2> (emphasis added)

The Farm to Fork Strategy released by the EU Commission in 2020 also recentres the focus on the
role of groups, by highlighting the positive impact of stakeholders’ decisions on environmental
sustainability.®® As anticipated earlier, the contribution of Gls to the environmental, economic,
and social facets of sustainability has been explored in the interdisciplinary scholarship.8” Recently,
researchers have been focusing on devising methods to evaluate these dimensions of sustainability

in Gl value chains.?8 These studies show that the Gl initiative should be contextualised in a much

84 Giovanni Belletti, Didier Chabrol and Greta Spinsanti, ‘Echapper Au Piége « qualité—Exclusion » Dans Les Indications
Géographiques : Réflexions Sur Le Cas Du Poivre de Penja’ (2016) 25 Cahiers Agricultures 55002 <http://www.
cahiersagricultures.fr/10.1051/cagri/2016034> accessed 14 November 2022.

85 European Commission (n 44) 33.

86 European Commission, ‘Farm to Fork Strategy’ <https://ec.europa.eu/food/farm2fork_en>; Guerrieri, ‘The Farm to Fork
Strategy as an External Driver for Change’ (n 62).

87 See supra Chapter 1, non-market related functions.

88 Giovanni Belletti and Andrea Marescotti, Evaluating Geographical Indications (FAO 2021) <http://www.fao.org/
documents/card/en/c/cb6511en> accessed 20 June 2022; Filippo Arfini and Valentin Bellassen (eds), Sustainability of
European Food Quality Schemes: Multi-Performance, Structure, and Governance of PDO, PG, and Organic Agri-Food
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more complex context, and that the choices made at the first stages are susceptible to create

various types of outcomes, which affect localised resources.

Elinor Ostrom’s work was essential to frame problems of sustainability (availability over time)
affecting the ‘commons’ or ‘common-pool resources’, meaning groundwater basins, fisheries,
lakes, etc. but also information. Her work is a landmark in the construction of empirically grounded
diagnostic frameworks for addressing policy concerns related to resource depletion. Ostrom’s
approach to sustainability is not compartmentalised to specific dimensions or facets. Rather, it is
focused on the idea that human interactions generate different types of outcomes and, through
collective action leading to specific formal or informal arrangements, humans might be able to

provide solutions to avoid resource disruption.

| use her approach to understand Gls. My work is developed as a response to the policy concern®

of the extension of agricultural Gl protection to industrial and craft products. Moreover, it aims to

identify the factors affecting collective action during and before the application for Gl registration,

in the agricultural and non-agricultural sectors. My objective is to identify the inefficiencies and

efficiencies arising from the implementation of the legal rules beyond the ‘success’ of the Gl

application, and affecting the sustainable governance of the sign. To this end, | assume, from a

theoretical standpoint that:

(a) the evoked proximity between Gls and the commons can offer valuable tools to resolve
definitory ambiguities and navigate transdisciplinarity;

(b) the operationalisation of the functions post-registration depends on how the Gl is constructed
during the pre-application and application phases, both in agricultural and non-agricultural
Gls;

the degree of collective action at the local level, before and during the application process

-

(c
is influenced by how the EU and national rules governing the application for registration are
received, interpreted and operationalised by the actors concerned;

(d

—

comparing experiences of valorisation and protection of denominations of origin products in
the French and ltalian agricultural and non-agricultural sector can be useful to: (i) identify if,
during the application phase, two countries with a long standing tradition in Gl protection
manage differently the application process; (ii) understand if differences are due to the nature

of the products involved, to the characteristics of the legal framework and/or, more generally,

Systems (Springer International Publishing 2019) <http://link.springer.com/10.1007/978-3-030-27508-2> accessed 19
November 2020; Nadia Scialabba, Food and Agriculture Organization of the United Nations and Food and Agriculture
Organization of the United Nations (eds), SAFA Guidelines: Sustainability Assessment of Food and Agriculture Systems
(Version 30, Food and Agriculture Organization of the United Nations 2014).

89 Michael D. McGinnis, ‘The IAD Framework in Action: Understanding the Source of the Design Principles in Elinor
Ostrom’s Governing the Commons’, in Daniel H. Cole and Michael D. McGinnis, Elinor Ostrom and the Bloomington
School of Political Economy: a framework for policy analysis, pp 87-108.

30



Tracing disciplinary boundaries

to collective action issues; (iii) help inform policy prescriptions, avoiding one-fits-all solutions
and recentring the debate on the crucial role of sustainable governance as main driving force

for environmental, social, and economic outcomes.

These assumptions lead me to choose a case-study driven comparative approach and to craft a
methodological framework inspired from common scholarship. This approach will allow me to
understand the nature of the resource object of valorisation and protection initiatives, the nature
of the rights conferred by the registration of the name and the effects of current legal requirements

on product specification design, intended as a compromise between heterogeneous actors.

| consider the following building-blocks as the foundations for my diagnostic approach:

(a) The commons scholarship identifies empirically grounded structural variables affecting
the sustainable management of shared tangible and intangible resources. The conceptual
proximity of Gls with the commons suggests that a similar approach can be useful to decode
collective action experiences in PDO/PGI contexts, to distinguish the conditions affecting the
outcomes of the Gl registration process and, consequently, the governance of the sign.

(b

-

It is reasonable to envisage that structural variables (later summarised in the ‘axes of inquiry’)
grounded in well-established experiences in the registration and management of agricultural
Gls, can be used as benchmarks for evaluating Gl initiatives (or potential Gl initiative) in the
industrial and craft sector.

(c

-

In agricultural and non-agricultural Gls, efficiencies and inefficiencies emerging during the pre-
application and application phases, deriving from the actors’ interpretation and application of
substantial and procedural legal rules at the EU and national levels, can impact, positively or
negatively, on the subsequent management of the sign.

(d) This diagnostic approach can be used to identify legally relevant issues involving Gl governance
which should be taken into account by policymakers, in view of the future reforms of the Gl

system, in particular the extension of the Gl protection to industrial and craft products.

1.7 Methodological challenges

1.7.1 Challenge 1 — Embracing complexity and the challenge of generalisation
Studying Gls as Intellectual Property Rights (IPRs), paves the way to various possibilities of
inquiry. From a legal perspective, choosing a traditional doctrinal method would mean, quoting
Calboli and Montagnani, ‘investigating into legal notions, their values and principles, as well as
existing legal measures such as statutes, court judgments, and other secondary rules’ to ‘reveal
a statement of the law that is pertinent to the matter under investigation’. Choosing the classical

doctrinal approach means therefore diving deep into legal rules and principles, tracing the
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relationship between them, spotting coherences and gaps and finding a way to fill these gaps.®°
This can be done using a variety of methodologies, to cite one of them, the comparative legal
analysis. The same authors mention how legal IP researchers are increasingly abandoning the ‘safe
walls’ of the classical doctrinal approach, to study IP topics, borrowing methods used in other
disciplines (e.g., law and economics, statistics, sociology, etc.), which inspired alternative ways to
design data collection and/or approaching legal reasoning. This shift towards interdisciplinarity
and multidisciplinarity was inspired by the acknowledgment of the complexity and disciplinary
intersections in IP topics, that the sole use of the traditional legal analysis and methods were not

able to cover.”?

The study of Gls is a perfect example of the complexity generated by interdisciplinary interactions
and can represent an interesting opportunity for innovative perspectives. Their multi-faceted
nature makes it necessary, once defined the starting disciplinary field and its limits, to cross
disciplinary boundaries and find alternative approaches to uncover the blind spots, often lying at
the intersections of different disciplines. The Max Planck Institute ‘Study on the functioning of EU
Gl system’ focused on the visible outcomes of processes happening at producers’ level (interactions
between producers and national and European authorities) to identify general trends. It showed
that the use of quantitative and qualitative empirical methods could be of interest for the legal
scholarship.?? However, this approach had its limits, as the conclusions which could be drawn
remained, for the most part, ‘at the surface’ of the documental analysis. Instead, collective action
can explain: (a) which problems pushed producers to apply for registrations; (b) who was involved
in the decision-making process (including the role of national authorities and other actors external
to the value chain) and how it unfolded; (c) the consequences of this process on the capacity of Gls
to perform their expected functions. This angle of inquiry is still unexplored for most legal scholars,
although pioneer research anticipated the exigence to investigate collective action dynamics in
Gls: Marie-Vivien and Pick looked at the role of national authorities and producers in shaping
the product specifications and the legal implications of this process, prevalently using empirical

qualitative approaches (case-study driven research).”

| follow this path of inquiry, starting with the legal analysis of the EU sui generis framework

and a comparative analysis of the French and Italian national legal systems. Then, | discuss the

90 Irene Calboli and Maria Lilla Montagnani, Handbook of Intellectual Property Research (Oxford University Press 2020) 4.

91 ibid 5-6.

92 Andrea Zappalaglio and others, Study on the Functioning of the EU GI System (Max Planck Institute for Innovation and
Competition) <https://www.ip.mpg.de/fileadmin/ipmpg/content/forschung/Study_on_the_Functioning_of the_EU_
GI_System.pdf>.

93 See, inter alia, Delphine Marie-Vivien, The Protection of Geographical Indications in India: A New Perspective on the
French and European Experience (Sage Publications India Pvt Ltd 2015); Pick (n 33).

32



Tracing disciplinary boundaries

legal implications of collective action on the functioning of the sui generis Gl system. Building
on conceptual similarities between Gls and the commons, | cross legal disciplinary boundaries
to explore the diagnostic approaches belonging to other social sciences, including institutional
analysis for the study of collective action. The aim is (a) promoting a holistic transdisciplinary
approach, enriched with the legal perspective, adapting existing diagnostic frameworks to the
study of Gls; (b) using this diagnostic approach to identify empirically-grounded targets for
intervention at policy level to prevent or correct efficiencies and inefficiencies emerging from real-
world situations; (c) avoiding the trap of promoting at the EU or national levels one-size-fits-all
solutions to govern collective action, while at the same time considering generalisable guiding
principles; (d) crafting recommendations inspired by harmonisation exigencies and by the need of
ensuring realistic and coherent transitions from heterogeneous national traditions to a EU-wide

regulatory framework.

1.7.2 Challenge 2 — Using collective action as a platform to build
transdisciplinary dialogue on Gls

Analysing collective action at producer level means identifying theoretical and practical issues,
essential to the Gl functioning. For lawyers it would mean exploring how the legal framework
inspires stakeholders’ arrangements and governance structures at the local level and how this
operationalisation impacts on the nature of the Gl as a multifunctional tool. For ‘non-legal’
disciplines it would mean disposing of a clear overview of the legal rules playing determining
collective action dynamics. As Gangjee pointed out: ‘lawyers cannot afford to ignore the significant
contribution made by those from other disciplines who are exploring the issues surrounding
origin-labelled products, while the latter would do well to appreciate the historical inertia as well

as constraints of legal reasoning, interpretation and justification”.%*

The challenge in fostering transdisciplinary dialogue is creating a permeability of disciplinary
boundaries and a conceptual osmosis between the different perspectives, methodologies, and
findings. Through this research, | aim to find a common understanding on the key issues involved,
a mutually understandable set of variables of analysis, clear linkages between the disciplines

involved and the added value of integrating heterogeneous approaches on common issues.

1.7.3 Challenge 3 — Positioning the legal scholarship into the debate on Gis and
the commons

Analysing collective action issues in the context of Gls registration and management means
focusing on (a) the coordination efforts made by stakeholders for registering the name (including

standard setting and a solid governance structure) and the motivations driving these efforts; (b)

94 Gangjee, Relocating the Law of Geographical Indications (n 3) 302.
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the capacity of the stakeholders to reach outcomes compliant to quality standards and sustain
an efficient governance structure over time; (c) the effects of these efforts and outcomes on the

capacity of the sign to perform its functions.

The collective dimension embedded in origin products and in the EU vision of Gls has often
suggested, especially in the field of social sciences, the proximity of Gls with the commons.
More specifically, conceptual ties between the Gls and the commons have been identified by
various scholars for many reasons: because GI management is ‘similar to the management of
the commons’ embedding collective social learning processes,®® because ‘the reputation they
incorporate is comparable with common-pool resources’,*® because of the management issues
related to the ‘Gl brand’,®” because ‘Gl firms manage common food reputation to avoid free
riding’,® or, more generally, recognising that rights conferred through the Gls imply a collective
dimension.®® Castell6 et al. identify a proximity of Gls to the commons by looking at the recurrent
formulation patterns reminding to collective heritage and community exchanges, embedded in
the product specifications and in promotional channels. This two-fold perspective emerging from
the Gl narrative is seen by the authors as an indicator of social engagement at producer level
and as a communication strategy (information both internal to producer groups and channelled
through the name between producers and consumers).1%° Pick identifies a connection between

Gls and the commons through their contribution to preserving traditional knowledge.’®® Some

102

scholars*®® recognise the importance of the profiles of ‘publicness’ in Gls referring to them as tools

to aliment and sustain public goods. Even without explicitly referring to the commons, the authors

highlight the impact of collective action embedded in Gl registration and management on local

95 Edelmann and others (n 75) 109.

96 Xiomara F Quifiones-Ruiz and others, ‘Why Early Collective Action Pays off: Evidence from Setting Protected Geographical
Indications’ (2017) 32 Renewable Agriculture and Food Systems 179, 2 <https://www.cambridge.org/core/product/
identifier/S1742170516000168/type/journal_article> accessed 14 November 2019.”plainCitation”:”Xiomara F
Quifiones-Ruiz and others, ‘Why Early Collective Action Pays off: Evidence from Setting Protected Geographical
Indications’ (2017

97 Marta Fernandez-Barcala, Manuel Gonzalez-Diaz and Emmanuel Raynaud, ‘Contrasting the Governance of Supply Chains
with and without Geographical Indications: Complementarity between Levels’ (2017) 22 Supply Chain Management:
An International Journal 305 <https://www.emerald.com/insight/content/doi/10.1108/SCM-05-2016-0161/full/htmI>
accessed 21 June 2023.

98 Xiomara F Quifiones-Ruiz and others, ‘Insights into the Black Box of Collective Efforts for the Registration of Geographical
Indications’ (2016) 57 Land Use Policy 103, 104 <https://linkinghub.elsevier.com/retrieve/pii/S0264837716300771>
accessed 14 November 2019.

99 Marie-Vivien and Biénabe (n 24).

100 Castelld, Lovgren and Svensson (n 77).

101 Pick (n 65).

102 Belletti, Marescotti and Touzard (n 19); Filippo Sgroi, ‘Territorial Development Models: A New Strategic Vision to Analyze
the Relationship between the Environment, Public Goods and Geographical Indications’ (2021) 787 Science of The Total
Environment 147585 <https://linkinghub.elsevier.com/retrieve/pii/S0048969721026565> accessed 17 June 2022.

s
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development processes, and the protection of natural and cultural resources. This aspect has been
further developed and inspired the creation of the ‘virtuous cycle’ model.193

Other scholars preferred to adopt different approaches. According to Torre and Benavente, Gls
embed a collective reputation which has the characteristics of club goods rather than common
goods.1% This position seems to be shared by Rangnekar, who at the same time recognises the
presence of a semi-public interest embedded in Gls.1%5 Réviron and Chappuis, explicitly reject this
characterisation, as ‘PDO-PGI registration does not permit operators to run the organisation as a
private club; it obliges current partners to accept new operators who are located in the geographical

area and respect the common code of practice, but who were not part of the initiators’ group’.10¢

Fournier et al.1%” are more cautious as to the qualification of ‘Gls as a common or club goods’ and
adopt a more nuanced approach, based on comparative case-study analysis in the Global South.
According to the authors, contextual elements and stakeholders’ motivations, determine specific
choices qualifying the type of management of the sign. This management strategies and choices,
in some circumstances are comparable to the management of club goods, in other circumstances
to the management of common-pool resources. Earlier, Poméon and Fournier had recognised the
‘commons’ nature of Gls through the process leading to the compromise between heterogeneous
actors and interests.1% My research is in line with this configuration and some aspects will be
further discussed.

The re-conceptualisation by Mazé, published in February 2023, of ‘Gls as global knowledge
commons’ is much more in line with the theoretical baseline used in my work. She recognised
the positioning of Gls in-between public and private ‘porous’ dichotomy and embraces a dynamic
approach to Gls, which ‘can be interpreted’ as commons or club, qualifying collective action as ‘the

endogenous solution to the CPR [common-pool resources] dilemma’.1%° My analysis, although with

103 Vandecandelaere and others (n 81); Belletti and Marescotti (n 88).

104 André Torre, ‘Les AOC sont-elles des clubs ? Réflexions sur les conditions de I'action collective localisée, entre
coopération et régles formelles’ (2002) 100 Revue d’économie industrielle 39 <https://www.persee.fr/doc/rei_0154-
3229 2002_num_100_1_984> accessed 29 May 2020; Daniela Benavente, The Economics of Geographical Indications
(Graduate Institute Publications 2013) <http://books.openedition.org/iheid/525> accessed 17 June 2022.

105 Rangnekar (n 26) 4.

106 Réviron and Chappuis (n 32) 51.

107 Fournier and others (n 63).

108 Thomas Poméon and Stéphane Fournier, ‘La Construction Sociale Des Labels Liés a I'origine Des Produits Agroalimentaires:
Une Conciliation Entre Des Interets Contradictoires? Etudes de Cas Au Mexique et Indonesie’ [2010] ISDA, Cirad-Inra-
SupAgro.

109 Armelle Mazé, ‘Geographical Indications as Global Knowledge Commons: Ostrom’s Law on Common Intellectual
Property and Collective Action’ [2023] Journal of Institutional Economics 1 <https://www.cambridge.org/core/product/
identifier/S1744137423000036/type/journal_article> accessed 24 March 2023.
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some variations and additions, starts from a similar theoretical construction, and operationalises

a coherent diagnostic tool for case study analysis.

All these attempts show that there might be a conceptual proximity between Gls and the
commons, although the precise conceptualisation originating from this proximity is far from
being consensual. One should not forget that Gls are recognised as IP legal tools. They are names
having the capacity to convey information to consumers as to place-based distinctive attributes of
a product and its specific reputation. Producers are entitled to reserve the ‘exclusive’ use of the
name through registration only when this capacity is verified by the national authority. A restriction
in the access to the use of the name is however granted under specific conditions, one being the
duty of ensuring access to anyone who complies with the product specification. Thus, on the one
hand it is essential that the use of the name registered as a Gl remains accessible to anyone who
complies with the conditions set in the product specification. On the other hand, the restrictions
set out in the product specification should be adequately justified as de facto they deny access to

those who do not comply with the rules.

The legal perspective on the collective action dimension of the Gl protection and, more generally,
on the interdisciplinary debate on Gls and the commons is little developed. This mitigated interest
might originate, in the first place, from the difficulty to match the traditional legal approach to
the classification of the protected goods with the theory of goods proposed by economists, more
focused on the management issues arising from appropriation and resource conservation. Lawyers’
contribution however is crucial for the study of Gls for targeting core issues embedded in the legal
rationale and functioning of the sui generis system. Among these issues, the commons perspective
on Gls highlights the nature of the protected name and its relationships to the local resources
affected (positively or negatively) by collective action, non-ownership and inalienability, and the
relevance of ensuring a type of management coherent with national and EU legal principles. Le
Goffic mentions the proximity between Gls and the commons highlighting the difference between
the public logic shaping the conditions to access the use of the name and denying the right to
alienate in Gls, opposed to the private initiative and management characterising collective and
certification marks.1% As pointed out by Marie-Vivien ‘place names are common things, that is to
say, things that belong to no one and whose use is common to all such as air or sea’. She points out
that in the French Civil code, the enjoyment of the ‘choses communes’ is regulated by mandatory
rules.’® Their approach is pioneer in highlighting, from a legal perspective, salient attributes of

the sign having significant connections to the theoretical configuration of the commons, such as

110 Caroline Le Goffic, La Protection Des Indications Géographiques: France, Union Européenne, Etats-Unis (Litec 2010)
259-272.

111 Marie-Vivien, The Protection of Geographical Indications in India (n 93) 254.
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inalienability, collective use ‘under the restriction’ and the distinction between ownership and
‘right to use’. More specifically, Marie-Vivien focused on the importance of collective action as
leading to the empowerment of producer groups during the Gl application and management. All

these aspects deserve to be further discussed.

1.7.4 Challenge 4 — Building shared understanding on intangible and tangible
commons

The theories of the commons originate in the field of economics. Scholars used to define goods
as public or private,!12 but this categorisation was revised over time. In real-world situations, the
phenomena of resource underuse or overuse is much more complex, and could not be reduced
to a binary distinction. Yet, they included a third category of goods (club goods) and later Elinor
Ostrom and colleagues added the notion of common-pool resources (or commons).*3 Ostrom
defines them as types of shared goods that face specific collective action problems.** Commons
(or common-pool resources) is a name used to identify the type of management of goods involving
an interaction of a group (or community) with a specific ecosystem (socio-ecological system),
such as forests, water systems, fisheries, land, etc (see Figure 1). In a common-pool resources or

commons situation:

‘(1) it is costly to exclude individuals from using the good either through physical barriers or legal
instruments and (2) the benefits consumed by one individual subtract from the benefits available
to others [...] Common-pool resources share with public goods the difficulty of developing physical
or institutional means of excluding beneficiaries. [...] The products or resource units from common-
pool resources share with private goods the attribute that one person’s consumption subtracts
from the quantity available to others. Thus, common-pool resources are subject to problems of

congestion, overuse and potential destruction unless harvesting or use limits are devised and

enforced’.11®

112 Howard R Bowen, ‘The Interpretation of Voting in the Allocation of Economic Resources’ (1943) 58 The Quarterly
Journal of Economics 27 <https://academic.oup.com/gje/article-lookup/doi/10.2307/1885754> accessed 3 July 2023;
Paul A Samuelson, ‘The Pure Theory of Public Expenditure’ (1954) 36 The Review of Economics and Statistics 387.

113 Vincent Ostrom and Elinor Ostrom, ‘Public Goods and Public Choices’ in Emanuel S Savas (ed), Alternatives for delivering
public services toward improved performance (Routledge 1979); Richard Cornes and Todd Sandler, The Theory of
Externalities, Public Goods, and Club Goods (2" edn, Cambridge University Press 1996) <https://www.cambridge.org/
core/product/identifier/9781139174312/type/book> accessed 3 July 2023.

114 The Late Elinor Ostrom, Governing the Commons (Cambridge Univ Press 2015) 30—-38.

115 The identification of common-pool resources was an innovation compared to the classical division between public and
private goods, theorized by Samuelson in 1954. This division echoed the traditional approach which sees the dichotomy
between privately owned and state-owned goods. Identifying another type of goods beyond private and public goods,
was the expression of the limited definitory capacity of Samuelson’s basic division. See Elinor Ostrom and Charlotte
Hess, ‘Private and Common Property Rights’ in Boudewijn Bouckaert (ed), Property law and economics (Edward Elgar
2010) 57-58.
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Figure 1: ‘Four types of goods’. Source: E. Ostrom, ‘Beyond Markets and States: Polycentric Governance
of Complex Economic Systems’ American Economic Review 100 (June 2010), 645.
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forests, etc. forecasts, etc.
Low Private goods: food, clothing, Toll goods: theaters, private clubs,
automobiles, etc. daycare centers

This definition of ‘common-pool resources’ was first applied to tangible goods. For these resources,
it is relatively easy to imagine that, being accessible to multiple individuals, ‘finite quantities
of resource units [are generated by the resource system] and one person’s use subtracts from
the quantity of resource units available to others’.1’® Common-pool resources situations imply
two conditions. Firstly, the resource is highly valued by stakeholders (meaning that stakeholders
can potentially perceive a benefit in subtracting resource units) and they can be simultaneously
appropriated by multiple actors. The appropriation by some might affect the availability of
the resources for others (attribute of subtractability of use). Secondly, when the access to the
resource is unregulated it can be difficult or costly to (physically or virtually, i.e., through rules
or ‘institutional means’) exclude stakeholders from accessing the resource (attribute of non-
excludability). Differently from the legal perspective, the criteria for the definition of goods
or resources are to be understood in relation to the problems they might face when exposed
to collective action problems (such as depletion), prior to and independently from any choice
concerning the property regime. In other words, the nature of the good is defined according to
the actors’ expected attitude towards the resource and towards each other. When the resource is
freely available for access and use and it is ‘owned by no one’, the subtraction of resource units by

some precludes the enjoyment of the same resource units by others.1’

However, the interpretation and use of the commons approach in various contexts and for different
types of resources was not always consistent. Ostrom highlighted in more than one occasion

that a terminological confusion often exists between the concepts of ‘common-pool resources’,

116 Elinor Ostrom, ‘Reformulating the Commons’ (2000) 6 Swiss Political Science Review 29, 30 <https://onlinelibrary.wiley.
com/doi/10.1002/j.1662-6370.2000.tb00285.x> accessed 21 June 2023.

117 See also Alberto Lucarelli and others, ‘Biens communs. Contribution a une théorie juridique’ (2018) N° 98 Droit et
société 141 <http://www.cairn.info/revue-droit-et-societe-2018-1-page-141.htm?ref=doi> accessed 21 June 2023.
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‘common-property’ and ‘open-access’.}'® Common-pool resources ‘may be owned by national,
regional, or local governments, by communal groups, by private individuals or corporations or used
as open access resources by whomever can gain access’.!?® Thus, the property regime is defined
by an ensemble of specific rules, setting rights and duties upon the stakeholders involved, which
affect the access, use and management of the resource. These rules can create efficiencies or
inefficiencies, but in principle do not affect the conceptual identification of the good as a common-
pool resource, or a club, or a public good, or a private good, in economic terms. The property
regime is one among multiple solutions to respond to social dilemmas, and the classification of

goods reflects the type of management.

Ostrom challenges the presumption set forth by Hardin, that individuals are ‘endlessly trapped’
in the tragedy of resource depletion when resources are not private or State-owned, as an open
pasture accessible to all.1?° Her work empirically showed that Hardin’s theory was a universal
non-verified presumption and that a ‘third way’ exists ‘beyond the firm and the state’ to preserve
these types of resources, ‘owned by no one’.!?! This alternative way resides in the capacity of
communities to self-organise to manage shared resources, in the first place, autonomously,
meaning without or with limited assistance of external actors (e.g. state officials).122 According to
Ostrom: ‘when analysts perceive the human beings they model as being trapped inside perverse
situations, they then assume that other human beings external to those involved — scholars and
public officials — are able to analyze the situation, ascertain why counterproductive outcomes are
reached and posit what changes in the rules-in-use will enable participants to improve outcomes.
Then, external officials are expected to impose an optimal set of rules on those individuals
involved. It is assumed that the momentum for change must come from outside the situation
rather than from the self-reflection and creativity of those within a situation to restructure their

own patterns of interaction’.1?3

Ostrom’s contribution has sometimes been misunderstood as proposing community-based

management as ‘the solution’ for every type of situations involving resource-management issues

118 Ostrom and Hess (n 115); Elinor Ostrom, ‘Beyond Markets and States: Polycentric Governance of Complex Economic
Systems’ (2010) 100 American Economic Review 641 <https://pubs.aeaweb.org/doi/10.1257/aer.100.3.641> accessed
8 August 2022.

119 Ostrom and Hess in Ostrom and Hess (n 115).

120 Garrett Hardin, ‘The Tragedy of the Commons: The Population Problem Has No Technical Solution; It Requires
a Fundamental Extension in Morality, (1968) 162 Science 1243. <https://www.science.org/doi/10.1126/
science.162.3859.1243> accessed 21 June 2022.

121 Xavier Basurto and Elinor Ostrom, ‘Beyond the Tragedy of the Commons’ (1 October 2009) <https://papers.ssrn.com/
abstract=1304688> accessed 26 October 2022.

122 Ostrom, Governing the Commons (n 114) 8-21.

123 Ostrom, ‘Beyond Markets and States’ (n 118) 648.
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(‘social dilemmas’). On the contrary, she repeatedly affirmed that one-size-fits-all solutions are no
panaceas and encouraged multidisciplinary dialogue as the main tool to craft a multi-dimensional

diagnostic approach to diagnose complex processes involving socio-ecological systems.?4

Ostrom’s approach to complexity is key to understand her legacy. The classification of goods itself
has been first conceived to unpack the diversity of collective action issues involved in resource
appropriation and management, but it remains a simplification of complex on-the-ground
situations. Thus, it may happen in real-world cases that the resource involved has some attributes
of common-pool resources management and some attributes of club goods management. This
trait justifies the choice to approach subtractability of use and excludability as a range going from
high to low rather than considering them ‘present or absent’.1?> In other words, the definitory
boundaries between the types of goods are nuanced in practice. This aspect started to emerge

more prominently once the interest in the commons perspective increased.?®

Before going any further, it is important to clarify the distinction between the concepts of
excludability, exclusivity, subtractability, appropriation and property. Subtractability and
excludability are attributes that goods have independently from any property (or absence of
property) regime, meaning that ontologically these goods can be subtracted, and this subtraction
can be followed by the exclusion of others at a low or high cost. | consider appropriation as the
action aimed to enjoy the benefits derived from the availability or use of the good, independently
from the ‘legitimacy’ of the appropriation. Exclusivity (of the enjoyment and use) is one possible
response to the social dilemmas of overuse or underuse. Depending on actors’ choices and the
type of resources at stake, rules and arrangements on the resource management can define a
degree of exclusivity or openness, especially in relation to the access to the use of the name
and the decision on who legitimately has the right to access. It can be helpful to visualise (full)
openness and (full) exclusivity as the two extremes of a spectrum (see Figure 2). Furthermore,
exclusivity or openness are two possible declinations of excludability, the former corresponding to
full excludability, the latter to the absence of excludability, and this is valid especially for intangible

commons.

124 Elinor Ostrom, Marco A Janssen and John M Anderies, ‘Going beyond Panaceas’ (2007) 104 Proceedings of the National
Academy of Sciences 15176, 15177 <https://www.pnas.org/content/104/39/15176> accessed 19 November 2020. This
point is particularly challenging as it open interesting methodological questions, involving the need, embedded in the
logic of a legal system, to provide generalizable solutions to similar problems. These issues will be tackled in the next
chapter.

125 Ostrom, ‘Beyond Markets and States’ (n 118) 644.

126 Benjamin Coriat, ‘From Natural-Resource Commons to Knowledge Commons: Common Traits and Differences’ (2013).
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Figure 2: Excludability gradient defining exclusivity or openness based on the rules defining access to
the use of the name.
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1.7.4.1 Why the commons theory is useful to understand Gls: an approach through
the rules

The heterogeneity of the multiple interpretations on the nature of Gls shows the complexity of this
topic. At the same time, it challenges further investigations to explore the conceptual proximity
between Gls and the commons. The first step to solve this puzzle is clarifying what ‘commons’ are.
The second step is reflecting on why this approach is useful to explain dynamics involved in the Gl

registration and management, taking into account legally sensitive targets.

The capacity of a group to self-organise to respond and overcome dilemmas arising by uncontrolled
accessibility and appropriability of tangible and intangible resources (i.e., resource depletion) can
be observed looking at the capacity of the resource-users to craft rules. However, the concept of
rules in the commons scholarship is not straightforward, and can be puzzling for the conceptual
theoretical mindset of legal scholars. Most of the times, scholars approaching the study of rules
in commons settings use non-uniform terminology to the detriment of definitory clarity and

transdisciplinary dialogue.

Firstly, it is important to highlight that institutionalists often identify rules as ‘institutions’, or
‘institutional arrangements’. | would like to spend a few words on how the notion of ‘legal rules’
and ‘legal system’ as intended by legal scholars could efficiently combine with the ‘ostromian’
definition of rules. Giving a universal definition of ‘legal rule’ from a legal perspective can be
difficult, as it would impose to consider numerous and heterogeneous elements, which can be
reconducted to the type of legal system and tradition. We could define a legal rule as a prescriptive
statement and as a ‘component’ of a rule-system, which has been ‘produced’ by the actors vested
of the rule-making power, according to specific procedures and in coherence with higher-level
rules and principles (i.e., Constitutions of sovereign States). In other words, according to the legal
perspective, the rules of a legal system are the emanation of the power of the State (or supra-
national bodies whose functions include rulemaking). As such, they are formally binding. The
sanctions provided in case of breaches to codified rules are administered by judges, vested of the

judicial power. This definition can, for some, be too general or simplistic, as it does not consider
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the nuances and specificities embedded in common law, civil law, or mixed systems. Others may
argue that this definition is limited because it does not highlight the importance of the complex
web of interconnected principles embedded in legal provisions. Principles might not be codified,
but they are important because they guide interpreters in the process of operationalisation of
legal rules and they ensure the maintenance of an underlying coherence of the legal system as
a whole. Sacco identified these non-codified elements as ‘legal formants’, meaning operational
units formed by uncodified ‘justifications given for (codified) rules’ used for interpreting and
enforcing the codified rules themselves. Other types of unspoken component of legal rules are
the ‘cryptotypes’ (‘rules that exist and are relevant but that the [stakeholder concerned] does
not express and, even if he wants, it would not be able to express’).1?” More generally, there is a
whole sedimented substrate of ‘mute acts and sources’, or customs, ‘created by long repetition of
conforming behaviors; once created [they are] binding’.122 Some customs are the heritage of the
past, they are often community-based, can persist ‘unspoken’ and nonetheless can be perceived

as binding as State-driven ‘spoken’ (formal) rules.

Finding an ‘entry door’ is necessary to establish a dialogue between the legal and institutional
approaches. To this aim, it might be useful to differentiate according to the (1) type of rulemaking
centre, (2) type of rule-making process and (3) scope of rights and duties. Legal rules are created by
State-actors through a specific process to respond to general needs, defining concepts, rights and
duties ‘in relation to the related ideas expressed by the spoken law’.1?° Instead, community-based
rules interesting for institutionalists are arrangements resulting from the compromise between
the members of a group to solve a problem affecting them directly, ‘on their own, without external
rules and enforcement imposed from the outside’.?3° These arrangements are context specific and
even though they are formed at stakeholders’ level, they might be regulated or influenced by other
arrangements at various scales. The binding force of these arrangements or rules depends on the
willingness of the members to recognise the rule, to comply with it, but also from their capacity to

self-organise, conceive, and operationalise monitoring and enforcement mechanisms.3!

In Governing the Commons, Ostrom refers to the rules distinguishing between the ‘rule of law’

(i.e., formal, codified laws) and ‘working rules’ (i.e., not necessarily codified, used by stakeholders

127 Rodolfo Sacco, Un cryptotype en droit francais, la remise abstraite, in Etude Rodiére, 1981, 273.

128 Rodolfo Sacco, ‘Mute Law’ (1995) 43 The American Journal of Comparative Law 455 <https://academic.oup.com/ajcl/
article-lookup/doi/10.2307/840648> accessed 21 June 2023.

129 ibid 467.

130 Elinor Ostrom, ‘Analyzing Collective Action’ (2010) 41 Agricultural Economics 155 <http://doi.wiley.com/10.1111
/i-1574-0862.2010.00497.x> accessed 25 June 2020.

131 Arild Vatn, Institutions and the Environment (Edward Elgar Pub 2005).
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in practice and which might or might not be aligned with the codified legal framework).3? The
working rules are context-specific, community based and define, for example, the conditions to
allow the right to access, withdrawal but also management, exclusion, and alienation of resource
units constituting the resource system.'33 According to Ostrom: ‘all rules contain prescriptions
that forbid, permit, or require some action or outcome. Working rules are those actually used,
monitored, and enforced when individuals make choices about the actions they will take/134
Moreover, ‘the difference between working rules and formal laws may involve no more than filling
in the lacunae left in a general system of law. More radically, operational rules may assign de facto

rights and duties that are contrary to the de jure rights and duties of a formal legal system.13°

The concept of working rules can be found under the expressions ‘de facto rules’ and ‘law-in-
action’. Similarly, the meaning of ‘rule of law’ can also be found in expressions such as ‘rules-in
books’, ‘rules-in-form’, ‘rules-on-paper’. Rules-on-paper are explicitly associated with formal rules,
‘in contrast to the rules that tend to be used in actual settings’.13® The underlying rationale of this
differentiation is clarifying the contraposition between one type of rules, codified and formally
contextualised in a legal framework, and endogenous rules, not necessarily codified, generated
and implemented by the stakeholders themselves. This opposition is also shown by the expression
‘background legal environment’ as opposed to the ‘rules-in-use’ embedded in a specific setting.'3’
The use of multiple expressions to identify similar concepts inevitably leads to terminological

confusion.

To enhance clarity, | will go back to Ostrom’s definition of ‘rules-in-use’ that identify all the codified
or non-codified prescriptions that affect, directly or indirectly, the stakeholders’ interactions in a
specific situation. As such, the rules-in-use involve both exogenous laws and regulations, which
normally maintain a level of generality (beyond the specific resource), and endogenous rules
which originate from local actors’ initiatives and are specifically aimed at ensuring the sustainable
management of the resource at stake. | will remain coherent to this definition of the ‘rules-in-use’

throughout my analysis.

132 Elinor Ostrom and Xavier Basurto, ‘Crafting Analytical Tools to Study Institutional Change’ (2011) 7 Journal of Institutional
Economics 317, 318 <https://www.cambridge.org/core/product/identifier/S1744137410000305/type/journal_article>
accessed 17 June 2022.

133 Edella Schlager and Elinor Ostrom, ‘Property-Rights Regimes and Natural Resources: A Conceptual Analysis’ (1992) 68
Land Economics 249, 251 <http://www.jstor.org/stable/3146375?origin=crossref> accessed 21 May 2020.

134 Ostrom, Governing the Commons (n 114) 51.

135 ibid.

136 Michael D McGinnis, ‘Updated Guide to IAD and the Language of the Ostrom Workshop: A Simplified Overview of a
Complex Framework for the Analysis of Institutions and Their Development’ 15 <https://ostromworkshop.indiana.edu/
courses-teaching/teaching-tools/iad-framework/index.html>.

137 See the definition of ‘background legal environment’ as identified in Madelyn R Sanfilippo, Brett M Frischmann and
Katherine Jo Strandburg, Governing Privacy in Knowledge Commons (Cambridge University Press 2021) 14-17.
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Cole seems to implicitly share the same view on attributing this meaning to the ‘rules-in-use’,
building on the traditional distinction between law-in-books and law-in-action (which seems to
be mirrored in the distinction between ‘rules-in-form’ and ‘rules-in-use’ provided by Ostrom and
Crowford). He highlights that social scientists tend to consider the ‘rules-on-paper’ (i.e., law-
in-books) as less relevant than the ‘rules-in-use’ (i.e., law-in-action). He overcomes the binary
distinction by recalling the notion of ‘working rules’ as the rules (legal or non-legal) enforced,
in practice, in a specific context or situation. As long as the legal working rule plays a role in
determining human behaviour in a specific context, it is relevant to shape collective action.'38 Cole
recognises that the limits of the Ostrom’s approach in explicitly recognising and investigating the
role of formal legal rules for the study of the governance of common-pool resources are indeed
only apparent: ‘she might not have been as interested in formal legal systems as was her husband,
who was by inclination (if not by training) a constitutional law scholar. Elinor Ostrom did, however,
write about formal legal rules in explicating various types of rules [...] Most tellingly, the very
structure of the IAD framework, which is designed to work at different levels of social choice,
suggests that formal legal rules often (if not always) are expected to play a significant role. The
framework’s differentiation of constitutional and collective level choices presupposes that the
outputs of those processes — constitutional and legal rules and regulations — must somehow or

other affect operational-level choices’.!3°

In the same vein, Rose stresses the importance of bridging communication and epistemological
gaps between legal academics and institutionalists: ‘Governing the Commons was a very welcome
reminder of the virtues of self-generated community-based property regimes for common pool
management. But if there is any way that the legal academics can be helpful in bridging the gap
to more modernist conceptions of property, it is in their mindfulness that modernist rights have
virtues too — notably equal treatment, openness to the world, voluntariness, adaptability — and
in their insistence that those virtues be weighed in the balance, even, or perhaps especially, in

governing the commons’.140

138 Daniel H Cole, ‘Formal Institutions and the IAD Framework: Bringing the Law Back In’ [2014] SSRN Electronic Journal
<http://www.ssrn.com/abstract=2471040> accessed 21 June 2022. Cole’s approach does not specifically focus on
the distinction between formal and informal rules, a vocabulary which is present in institutional analysis and Ostrom
approach and that will be used in this research. In this work, | consider ‘formal’ rules as ‘codified’ rules, and ‘informal’
rules as ‘non-codified practices’ which have binding force. This topic can be particularly complex, depending on the
meaning attributed to formality and informality. Digging deeper in this specific aspect would exceed the scope of this
work.

139 ibid 15.

140 Carol M Rose, ‘Ostrom and the Lawyers: The Impact of Governing the Commons on the American Legal Academy’ (2011)
5 International Journal of the Commons 28 <https://www.thecommonsjournal.org/article/10.18352/ijc.254/> accessed
28 June 2022.
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The insights provided by Cole and Rose show that institutional analysis (in particular, Ostrom’s
approach)!*! and the legal approaches are not incompatible but complementary. Ostrom’s
approach to collective action can give legal scholars the diagnostic tools to supplement legal
reasoning. More generally, the Economics approach can shape the development of IP law by (1)
introducing factually supported arguments for suggesting specific corrections or modifications of
the existing legal regime to avoid observed inefficiencies (or implement, to a larger scale, observed
efficiencies); (2) ‘framing and examining logical arguments about the relationship between the
legal doctrine and certain desirable ends’.1#? This factual dimension can be useful to derive legal

rules grounded from practical experiences.!*3

My research is an attempt to avoid compartmentalised disciplinary approaches to the study of
Gls, contextualising the legal analysis findings and perspectives belonging to other disciplines. My
main goal is investigating how legal rules-in-use (intended as those formally prescribed at the
national and EU level) are understood, implemented, and enforced by stakeholders involved in
the Gl initiative, and how this understanding, implementation, and enforcement impacts on their
behaviour during the pre-application and application for Gl registration. The core assumption in
this regard is considering legal rules as ‘determining and influencing’ stakeholders’ behaviour at
the local level to preserve, manage and protect tangible and intangible resources. It is critical
to identify the drivers and principles governing the rulemaking process for product specification

design, embracing its complexity and its systemic outcomes.

Bringing together institutional theory and the legal IP approach to Gls means investigating how the
diversity of governance structures of producer groups affects the collective rulemaking process.
This process influences the access to the use the Gl, and can play a role on the information
flows channelled through the sign, in market and non-market environments. This type of inquiry
necessarily involves (1) adding a sub-national level of observation, the ‘product or local level’;144
(2) understanding how the Gl application process works, as a mix of interactions between

heterogeneous (institutional and non-institutional) stakeholders; (3) exploring the outcomes

141 Ostrom’s approach to institutional theory is not mainstream in its own, refusing one-size fits all approaches and
theoretical prescriptive modelling, focusing on adding nuances in the understanding of a specific situation, interaction
between actors, looking into the black box of collective action and decision-making. | borrow from her approach the
idea that the observation and understanding of real-world stakeholders’ experiences can be a valuable tool to inspire
public policies, avoiding, as much as possible, harmful one-fits-all approaches. Her theoretical approach to the study of
the commons, and the Institutional Analysis and Development Framework (IADF) are the bedrock and main source of
inspiration for the elaboration of the diagnostic framework and methodology used in this research.

142 Shubha Ghosh, ‘Consequentialist Thinking and Economic Analysis in Intellectual Property’, in Calboli and Montagnani (n
90) 417.

143 ‘Given certain ends, economics can be useful in assessing the consequences of certain legal choices in reaching the
desired ends’. Ibid.

144 Marie-Vivien and Biénabe (n 24); Gangjee, ‘Proving Provenance?’ (n 67).
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arising from the black box of decision-making processes occurring at the local level; and (4)
deriving from this factual inquiry general considerations, e.g., on the nature of the Gl as IP tool, on

its performance in practice, and on the efficiencies and inefficiencies linked to governance.

Building from the knowledge commons scholarship, my reconstruction of Gl settings implies
that the resource at stake is nested and complex, and that resource management needs to be
contextualised to both the name (registered or eligible for Gl registration) and the local reputation.
In the absence of explicit indications emerging from national and EU law, the ‘intangibles’ involved
in Gls can be managed in various ways by the Gl holders, depending on the content of the product
specification and the process carried out to devise it. The statutes of the producer management
organisation and the control plan can give some hints to retrace this process and, indirectly, they
can contribute to shed light on the capacity of the Gl to perform its functions in compliance to its

legal rationales and objectives.

On the one hand, the legal approach to the study of Gls can benefit from ‘non-legal’ disciplinary
perspectives by encompassing more awareness on the complex dynamics embedded in Gl
governance at the local level, and by inspiring policy through empirically grounded arguments. On
the other hand, the non-legal disciplines involved in the study of Gls can consider legal and policy

issues as intrinsic determinant of stakeholders’ choices and interactions at the local level.

1.7.4.2 Intangible commons

The influential scholarship initiated by Ostrom has crossed disciplinary boundaries and has been
applied to other type of situations, including those involving intangible goods (i.e., ‘knowledge
commons’). In principle, these goods do not suffer from physical depletion due to unregulated
appropriation. Ostrom and Hess approached the study of knowledge ‘as a shared resource, a
complex ecosystem that is a commons — a resource shared by a group of people that is subject
to social dilemmas’. Extending commons theory to the world of intangibles encouraged the
participation of legal scholars. From the earliest phases of this experiments, empirical analysis
confirmed the importance of studying collective action as a complementary perspective to
traditional legal analysis to understand knowledge commons governance.'*> Later, Madison,
Frischmann and Strandburg extended the theories, models and diagnostic frameworks for studying
tangible commons, to intellectual resources. This exercise implied the need to ‘adapt, distinguish
her approach to account for important differences between constructed cultural commons and
natural resource commons’. Practically, it implied re-thinking key concepts such as resource

boundaries, resource appropriation, the definition itself of the attributes of non-rivalry and non-

145 Charlotte Hess, ‘The Unfolding of the Knowledge Commons’ [2012] St. Anthony’s International Review 13, 14 <https://
surface.syr.edu/sul/111>.

46



Tracing disciplinary boundaries

excludability.® Their work, culminating in the proposition of an analytical diagnostic framework
to study knowledge commons (‘GKC Framework’), is the backdrop of this research.

Intangible (or intellectual) goods are constituted by information deriving from a transformative
human effort (e.g., knowledge). For this reason, it is considered by stakeholders as an asset.
Under these circumstances, it can be affirmed that information is a valuable resource, perceived
as a ‘human need and an economic good’.*” Studying intangible commons requires adjusting
the traditional attributes of subtractability of use and excludability to fit their peculiar immaterial
nature. According to Madison: ‘a fishery has fish; a forest has trees; a patent pool has patents.
Knowledge commons studies to date suggest that knowledge commons involve multiple pooled
knowledge and information resources, usually intangible and immaterial, but often with links to or
overlaps with material objects and systems.’148

The first difference of intangible commons from traditional natural commons is the absence of
physical boundaries, which makes defining access difficult. As stated by Madison et al., ‘the
boundary of the community sharing a resource tend to be coextensive with the boundaries of
commons self-governance. Thus, in many cases the [tangible] commons is open to members and
closed to everyone else, and that is the end of the story. Intellectual resources, by contrast, are not
subject to the same natural constraints and are naturally shareable without a risk of congestion or
overconsumption.14°

The second difference is that information ‘must be created before [it] can be shared’.>>° Therefore,
the dimensions of ‘production’ and ‘management’ are deeply interrelated, and the resource users
are also resource producers. The ‘production’ of new information implies a process of continuous
re-elaboration of what stakeholders ‘inherit’ from the past, what they ‘experience’ during a given
timeframe. This dynamic process of production is also accompanied by management strategies as
‘resources [meaning information] are created within and transferred outside of the community’.1>?

It is important to clarify that the ‘transferability’ of information-resources in this context does

146 Michael J Madison, Brett M Frischmann and Katherine Jo Strandburg, ‘Constructing Commons in the Cultural
Environment’ (2010) 95 Cornell Law Review 657, 660 <https://ssrn.com/abstract=1265793>.

147 Charlotte Hess and Elinor Ostrom, Understanding Knowledge as a Commons: From Theory to Practice (15t MIT Press pbk.
ed, MIT Press 2011) 8.

148 Michael J Madison, ‘The Republic of Letters and the Origins of Scientific Knowledge Commons’ in Madelyn Rose
Sanfilippo, Brett M Frischmann and Katherine J Strandburg (eds), Governing Privacy in Knowledge Commons (1 edn,
Cambridge University Press 2021) 160 <https://www.cambridge.org/core/product/identifier/ 9781108749978%23CN-
bp-6/type/book_part> accessed 21 June 2023.

149 Madison, Frischmann and Strandburg (n 146) 693-694.

150 ibid 672.

151 ibid 673.
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not necessarily imply the right to transfer (i.e., alienate), but rather it refers to the ability of
the commons to ‘produce benefits for a wider audience’.’>2 Therefore, the characterisation of
goods as commons is performed on a different level than the legal theory of goods. Commons
status is detected prior to the establishment of rights.1>3 Conceptualizing the commons implies
considering the attributes of the good in relation to its type of management, meaning accessibility,
subtractability of use, and its implications (a modulation of different degrees of exclusion or

openness).

According to the economic theory, information (or knowledge) is considered as a pure ‘public
good’. It means that intellectual resources are non-subtractable (the enjoyment/use of
information, ideas, knowledge by one person does not impede the enjoyment/use of the same
resource by others). Moreover, it is costly to exclude others from access.!>* As explained earlier,
tangible commons are, by definition, subtractable. To imagine the attribute of subtractability of
use of goods which are by nature non-subtractable, a shift in perspective is necessary: under
specific conditions intangibles can share some attributes of subtractable goods and they can be

‘treated’ or collectively managed as commons, to protect them from the risk of depletion.

Whether tangible or intangible, resources have specific characteristics, which influence the type of
dilemma they face and rule-crafting as a response to these dilemmas. As intangibles can be ‘treated’
or managed as commons, they can be exposed to collective action issues, meaning that negative
externalities can jeopardise the sustainability of the resource system. In the absence of adequate
rules regulating stakeholders’ access and management of intangible goods, they can be subject to
issues of free-riding, or underinvestment. It could be affirmed that the ultimate consequence of
these issues is resource disruption (i.e., intangible goods can become at some point unavailable
for all stakeholders).'>> However, disruption in the world of intangibles, is not to be framed as the
classic overconsumption issue affecting tangible commons resources, but as underproduction and
coordination issues (‘unregulated appropriation or misuse’ and ‘underproduction or underuse’).1>®
The unregulated appropriation or misuse of the name in Gls impacts on consumer protection,
but also on producers’ benefits, from legitimate users-producers to illegitimate free-riders (actors
who did not contribute to the creation and maintenance of the intangible but take advantage

from it). Instead, underproduction or underuse affects users-producers and is a consequence of a

152 ibid 693-694.

153 Ostrom and Hess (n 115) 55-59.

154 Hess and Ostrom (n 147) 8-9.

155 Madison, Frischmann and Strandburg (n 146) 666—669; Brett M Frischmann, Michael J Madison and Katherine Jo
Strandburg (eds), Governing Knowledge Commons (Oxford University Press 2014); Kur and Dreier (n 34) 6.

156 Michael J Madison, ‘Commons at the Intersection of Peer Production, Citizen Science, and Big Data’ in Frischmann,
Madison and Strandburg (n 155) 219.
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diminished interest in investing in the activities of resource production and maintenance. In Gls,
it impacts the resource production and local development, as well as the generation of economic
benefits.

Madison et al. identify three ‘types’ of ‘facets’ of commons based on their core purposes: (1)
commons intended to solve collective action, coordination and transaction cost problems that
exist because of the existence of IP rights (these situations normally lead to the tragedy of the
anticommons). Thisis the case of the occurrence of specific arrangements of ‘mutual nonaggression’
as a ‘defence against potential privatisation of commonly used resources’; (2) commons created to
‘mediate among communities with different default norms’, or rule implying common standards.
On a closer look, these types of commons shall be interpreted as ‘facets’ or ‘profiles’, rather than
as stand-alone categories: in practice, given the difficulty of sharply defining commons,*>’ one
type of good might have more of these attributes. They share the attribute of representing a
type of management arising as a problem-driven collective response to a collectively detrimental
situation. In Gls, it is possible to identify both ‘types of commons’, or rather, both types of reasons

justifying commons types of management.

Following Ostrom’s reasoning, the tragedy of the commons is a presumption (individuals are
not endlessly ‘trapped into destroying their own resources’).’>® As mentioned by Madison et
al., ‘commons regimes are defined by the degree of openness and control that they exhibit with
respect to contributors, users, and resources, and by the assignment of control or custody of the
power to administer access. The rules in use of a structured cultural commons will delineate its
degree of openness, particularly with respect to the use of the resources by outsiders who do not
contribute to the resource creation’.’>® Multiple combinations are available to stakeholders to
manage efficiently intellectual resources: these combinations connotate the degree of exclusivity
(or openness). Thus, these rules generate a configuration nuanced in practice, which might ‘fall
somewhere in between’ the two extremes of full exclusivity and openness. The positioning on
the ‘excludability gradient” will depend on the type of resources and stakeholders’ interest and
capacity to cooperate and agree on specific rules for protecting the good from underuse or
overuse. Privatised commons or centrally managed commons are not the only possible ways to
avoid the tragedy: Ostrom shows that user-managed commons can be a valid alternative to avoid

the tragedy, in some circumstances.®?

157 Madison, Frischmann and Strandburg (n 146) 694.
158 Ostrom, Governing the Commons (n 114) 21.
159 Madison, Frischmann and Strandburg (n 146) 693-694.

160 McGinnis, ‘The IAD Framework in Action: Understanding the Source of the Design Principles in Elinor Ostrom’s Governing
the Commons’ (n 89) 92.
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1.7.4.3 Gls and the commons: reputation as a complex and nested resource

At the beginning of this work, | described the collective dimension of origin products based on their
anchorage to localised traditional know-how and other local tangible and intangible resources. |
also mentioned that the intangible resource valorised and protected through the name registered

as a Gl is valuable for stakeholders and, potentially exposed to collective action issues.

The registration of the name grants the protection and valorisation of the reputation of the name
or the product whose quality and characteristics are essentially due to the place of origin. Gangjee
inquires on the role of reputation, concluding that Art 22.1 TRIPs is ambiguous being ‘layered upon
the geographical origin and quality message’ or as ‘independently sufficient criterion’. However,
he reports the World Intellectual Property Organisation (WIPO) approach in this regard specifying
that: ‘it is important that the product derives its qualities and reputation from that place. Since
those qualities depend on the place of production, a specific “link” exists between the products
and their original place of production’.1® Elsewhere, he explores the factors that make reputation
as ‘essentially attributable’ to the geographical origin, recognising that ‘despite the justificatory
significance of the link, scholars working in this field have noticed a countervailing trend — a
general loosening of the link requirement accompanied by less demanding scrutiny. Driven by
the desire to reach strategic multilateral compromises and develop an international consensus in
favour of Gl protection, proponents of Gls have been relaxing definitional criteria and overlooking

enduring ambiguity for decades.’16?

Biénabe and Marie-Vivien explored the same questions and affirm that: ‘the reputation attached
to Gl products is connected with the skills of their producers or processors as well as with the
history, customs, and culture of local communities’ arguing that ‘it should per se constitute an

essential criterion for the decision to grant a GI’.163

Building on these insights, | propose a new conceptualisation where Gl reputation is necessarily
place-based as it is anchored, to various degrees, to the local ecosystem constituted by natural
and human components of the origin link. Yet, | consider place-based reputation as a complex

and nested resource because it embeds other intangible and tangible resources, which can be

161 Gangjee, Relocating the Law of Geographical Indications (n 3) 207-208.

162 Dev S Gangjee, ‘From Geography to History: Geographical Indications and the Reputational Link’ in Irene Calboli and
Wee Loon Ng-Loy (eds), Geographical Indications at the Crossroads of Trade, Development, and Culture (1% edn,
Cambridge University Press 2017) 38. <https://www.cambridge.org/core/product/identifier/9781316711002%23CN-
bp-2/type/book_part> accessed 28 March 2023.

163 The authors refer to ‘heritage-based reputation’ which is ‘built over years with savoir-faire passed down through
generations of producers belonging to the local community, constitutes a common heritage for this community, and
Gl protects a name which became reputed thanks to this local creation’. See Biénabe and Marie-Vivien (n 6). The ECTA
position paper on reputation in Gls seems to be aligned with this characterisation.
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ascribable to human and natural factors characterising the ecosystem where the origin product is

produced and evolves.1%*

As the tip of an iceberg (see Figure 3), the place-based reputation is grounded in the geographical
provenance of the product characterised by a specific local and natural substrate, which determine
its characteristics and quality (distinctiveness, or typicity).1®> The distinctive characteristics and
quality of the product are the outcome of producers’ localised sedimented practices and choices.
Being the result of inter-generational and infra-generational exchanges, knowledge creation is
at the same time the heritage and the experience of the community on how to take advantage
of specific local tangible resources (e.g., raw ma