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1. WHAT IS ELSA?

The European Law Students’ Association (ELSA) is a non-political, non-governmental, non-
profit making, independent organisation which is run by and for students. ELSA has 42 member
countries, is present at more than 300 law faculties and has 40 000 members. The association
was founded in 1981 by five law students from Poland, Austria, West Germany and Hungary.
Since then ELSA has aimed at uniting students from all around Europe and to provide a channel
for the exchange of ideas and opportunities for law students and young lawyers to become
internationally minded and professionally skilled. Our focus is to encourage individuals to act for
the good of society in order to realize our vision; “A just world in which there is respect for human

dignity and cultural diversity”.

2. LEGAL RESEARCH IN ELSA

A Legal Research Group (LRG) is one of many activities organized by ELSA aimed at
development of legal skills: a group of law students and young lawyers carrying out research on a

specified topic of law with the aim to make their conclusions publicly accessible.

In the 1980s, when ELSA was created as a platform for European cooperation between law
students, sharing experience and knowledge was the main purpose of our organisation. In the
1990s, our predecessors made huge strides and built a strong association with a special focus on
international exchange. In the 2000s, young students from Western to Eastern Europe were
facing immense changes in their legal systems. Our members were part of such giant legal
developments such as the EU expansion and the implementation of EU Law. To illustrate the
achievements of previous LRGs, the outcome of the ELSA PINIL (Project on International
Criminal Court National Implementation Legislation) has been the largest international criminal
law research in Europe. In fact, the final country reports have been used as a basis for

establishing new legislation in many European countries.

The more recent LRGs are electronically available - please click on the links to access. ELSA for

Children (2012) was published on Council of Europe's web pages and led to the follow up

project (on the same topic but restricted to EU legislation) you are now reading. In 2013, ELSA

was involved in Council of Europe's No Hate Speech Movement. The final report was presented



http://files.elsa.org/AA/ELSA_for_Children_Final_Report.pdf
http://files.elsa.org/AA/ELSA_for_Children_Final_Report.pdf
http://www.coe.int/t/dg3/children/news/ELSAProject_en.asp
http://files.elsa.org/AA/Final_Report_OHS.pdf
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at a conference in Oslo that same year and it has received a lot of interest from academics and

activists in the field of discrimination and freedom of speech. The results of the conference have

even been translated into Japanese!

3. THE LEGAL RESEARCH GROUP ON CHILDREN’S RIGHTS

In 2013 the NGO coalition, grouping Missing Children Europe, eNACSO and ECPAT
approached ELSA with the idea of launching a legal research group on the directive
2011/93/EU on combating the sexual abuse and sexual exploitation of children and child
pornography.

The LRG “Together Against Sexual Exploitation of Children” took place in the time period
Autumn 2013 - Spring 2014. From ELSA’s side, 13 national research groups were involved (the
Swedish is not included here since it is published separately) - each consisting of 3 to 5 national

researcher, in addition to a national coordinatot.

Researches were asked to fill in an academic framework which was structured in 7 chapters
intended to depict the situation after the expiration of the transposition deadline fixed by the
Directive (18 December of 2013), i.e. steps taken in view of transposing the Directive and the
assessment of the (non) complying legislation. To ensure quality, the national research groups
were supported by a national academic advisors. The final compilation of reports seeks to serve
as a comparative source that can reflect similarities and differences between the national
legislations that are investigated. Missing Children Europe will use ELSA’s reports when writing

their final recommendation which attempts to influence European decision makers.

This publication is a compilation of all submitted reports we received from the participating
ELSA groups. In order to understand the structure and methodology of the national reports
please refer to the questionnaire we received from the above-mentioned NGOs. It is presented

below and it served as our academic framework.


http://files.elsa.org/AA/OHS_Guideline.pdf
http://artk.blue/data/OHS_Guideline_J.pdf
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4. FOREWORD BY FRANCIS HERBERT, MISSING CHILDREN EUROPE

I hereby wish to thank ELSA and each of the individual ELSA members who contributed to the

13 national reports for the Survey project “Together against sexual exploitation of children”.

The project is run by a coalition of 3 NGOs who are actively involved in the protection of child
rights. They are ECPAT (End Child Prostitution, Child Pornography and Trafficking in Children
for sexual purposes), eNACSO (the European NGO Alliance for Child Safety Online) and
Missing Children Europe (the European Federation for Missing and Sexually Exploited
Children).

The object of the project is to examine the ways in which Directive 2011/93/EU of the
European Parliament and of the Council of 13 December 2011 on combating the sexual abuse
and sexual exploitation of children and child pornography, has been transposed by the 27 EU
Member States which are bound by it (on the basis of the Protocol n® 22 annexed to the Treaty
on the functioning of the European Union Denmark did not take part in the adoption of the

Directive and is not bound by it or subject to its application).

We, the three organising NGOs, were aware of the fact that our project couldn’t cover the entire
Directive. We therefore decided to select seven provisions the object of which covers topics
which are of specific interest to us: the fight against all forms of online sexual abuse or
exploitation of children (topics 1, 2 and 7), the need to protect children against sexual offenders
taking advantage of contacts offered by their professional or voluntary activities (topic 3), the
need to offer the necessary tools to law enforcement in order to identify the children who are
victim of online abuse (topic 4), the need to act against travelling sex offenders (topic 5), the
need to protect the rights and interest of children during the criminal investigation and trial

(topic 0).
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The next challenge was a big one: we needed a network of 27 rapporteurs to cover the

transposition in the Member States concerned.

This is precisely where ELSA’s input was very helpful: With its 13 reports ELSA offered us a
much needed, yes indispensable, complement to the work of the network of established lawyer

rapporteurs contacted through Allen & Overy.

Even if, understandably, the quality may have been variable, it remains that each of these reports
gave us a first insight in the sometimes very different legal and criminal policy approaches to
some of the topics addressed. That in itself is crucial for a project which has the ambition to try
to identify and compare the different ways in which a specific objective defined in the Directive
can be achieved, taking into consideration the specificity of the cultural, legal and social

background of the EU Member States concerned.

We look forward to continue working with ELSA in order to further streamline our cooperation

on the final phases of the project.

F. Herbert
Legal Counsel 3rd of February 2015

Missing Children Europe1

Missing
Children
Europe

I'The responsibility for the information and views set out in the reports lies entirely with their authors.
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QUESTIONNAIRE ON NATIONAL LEGISLATION RELATED TO DIRECTIVE
2011/93/EU ON COMBATING SEXUAL EXPLOITATION OF CHILDREN AND
CHILD PORNOGRAPHY
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1. BACKGROUND AND OBJECTIVES

1.1. Background

Directive 2011/93/EU on combating the sexual abuse and sexual exploitation of children and
child pornography (the Directive) was adopted by the European Parliament and the Council on
13/12/11. The Directive requires Member States to adapt their legislation by 18/12/13. The
NGO coalition, grouping Missing Children Europe, Save the Children, NSPCC, eNACSO and
ECPAT International, wishes to examine whether and how have transposed the provisions of

the Directive on a selected number of topics.

1.2. Objectives

The Questionnaire seeks to gather information on:

— The situation after the expiration of the deadline fixed by Article 27(1) of the Directive,
18 December 2013.

— The steps taken in view of transposing the Directive.

—  Your evaluation, i.e.:

a) Does the national legal framework in place on 18 December 2013 in your view,

comply with the provisions of the Directive?

b) If no, what additional steps would, in your view, be required in order to comply with

the Directive?

¢) Any other comment.

2. IDENTIFICATION OF RESPONDENT

Member State (MS)

Contact person (name, telephone, email)

10
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3. QUESTIONNAIRE

3.1. Introduction

The questionnaire focuses on 7 selected topics each of which corresponds to one or several
provisions of the Directive.' For each topic the relevant recital(s) have been indicated next to the
article. Being aware that only the articles as such are legally binding in a Directive it still is
important to assess the wording of each article in light of the corresponding recital. The recitals
shed light on the intentions behind the wording of the specific article and are important elements

for an interpretation of the legal provision.

3.2. Questions to Answer: Topics One to Seven
Please answer the specific questions indicated under each topic:

Topic 1. Obligation to make the following conduct punishable when intentional and
committed without right: knowingly obtaining access, by means of information and

communication technology, to child pornography (Article 5(1) and (3) and Recital 18)
1.1. Please describe the national legal framework with regard to obtaining such access.
1.2. Which steps been taken in your Member State in order to transpose Article 5(1) and (3)?

1.3. In your view, does this legal framework comply with Article 5(1) and (3)? If no, what

additional measures should, in your view, be taken in order to comply with Article 5(1) and (3)?

1.4. What is the status in your MS with regard to the options left to the MS to limit the scope of
the prohibition of the conduct defined under paragraphs 1 and 3, pursuant to paragraph 7 of
Article 5?

Provisions from Directive 2011/93 EU

Article 5. Offences concerning child pornography

1. Member States shall take the necessary measutres to ensutre that the intentional
conduct, when committed without right, referred to in paragraphs 2 to 6 is
punishable.

2.(...)

1 Refer to http://eur-lex.europa.eu/LexUriServ/LexUriServ.doruri=0]:1.:2012:026:0001:0021: EN:PDF

11
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3. Knowingly obtaining access, by means of information and communication
technology, to child pornography shall be punishable by a maximum term of
imprisonment of at least 1 year.

4.(..)
5.(..)
6.(..)
7. It shall be within the discretion of Member States to decide whether this Article
applies to cases involving child pornography as referred to in Article 2(c)(iii), where

the person appearing to be a child was in fact 18 years of age or older at the time of
depiction.

Topic 2. Online grooming: solicitation by means of information and communication

technology of children for sexual purposes (Article 6 and Recital 19)

2.1. Please describe the national legal framework with regard to online grooming.
2.2. What is your MS position with regard to off-line grooming (see Recital 19)?
2.3. Which steps have been taken in your MS in order to transpose Article 62

2.4. In your view, does this legal framework comply with Article 62 If no, what additional

measures should be taken in order to comply with Article 62

Provisions from Directive 2011/93 EU

Article 6. Solicitation of children for sexual purposes

1. Member States shall take the necessary measures to ensure that the following
intentional conduct is punishable:

the proposal, by means of information and communication technology, by an adult
to meet a child who has not reached the age of sexual consent, for the purpose of
committing any of the offences referred to in Article 3(4) and Article 5(6), where that
proposal was followed by material acts leading to such a meeting, shall be punishable
by a maximum term of imprisonment of at least 1 year.

2. Member States shall take the necessary measures to ensure that an attempt, by
means of information and communication technology, to commit the offences
provided for in Article 5(2) and (3) by an adult soliciting a child who has not reached
the age of sexual consent to provide child pornography depicting that child is
punishable.

12
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6. (..)
7. It shall be within the discretion of Member States to decide whether this Article
applies to cases involving child pornography as referred to in Article 2(c)(iii), where

the person appearing to be a child was in fact 18 years of age or older at the time of
depiction.

Topic 3. Disqualification arising from convictions, scrteening and transmission of

information concerning criminal records (Article 10 and Recitals 40-42)

3.1. Please describe the national legal framework with regard to disqualification arising from
conviction (Art 10(1)): Does your MS provide a legal framework on disqualification arising from

conviction for the offences listed in Articles 3-7 of the Directive?
If yes, does it cover:
3.1.1. Professional activities involving direct and regular contact with children?
3.1.2. Organised voluntary activities involving direct and regular contact with children?

3.2. Please describe the national legal framework with regard to access by employers to

information concerning the existence of criminal convictions when recruiting (screening) (Art.

10(2).

3.2.1. Does your MS provide a general legal framework for screening? If yes, please describe

the conditions for screening.

3.2.2. Does your MS provide a specific legal framework on screening with regard to

activities involving direct and regular contacts with children?

3.2.3. Do employers in your MS have an obligation to demand information on the existence
of prior criminal convictions for the offences listed in Article 3-7 of the Directive,

when recruiting a person for:
a) Professional activities involving direct and regular contact with children?

b) Organised voluntary activities involving direct and regular contact with children?

13
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3.2.4. Do employers in your MS have a right to demand information on the existence of
ploy y g
prior criminal convictions for the offences listed in Article 3-7 of the Directive, when

recruiting a person for:
a) Professional activities involving direct and regular contact with children?
b) Organised voluntary activities involving direct and regular contact with children?

3.2.5. If your MS does not foresee any legal framework on screening, would it still, in your
view, be possible for an employer to request information on prior convictions without

violating national legislation on privacy (or other)?

3.3. What is the situation in your MS with regard to the transmission of information on criminal

convictions, pursuant to paragraph 3 of Article 10?

3.4. Which steps have been taken in your MS in order to implement Article 10, with regard to
each of the three obligations described (disqualification, screening, transmission of information

on criminal convictions)?

3.5. In your view, does the current legal framework comply with Article 10? If no, what

additional measures should be taken in order to comply with Article 10?

Provisions from Directive 2011/93 EU

Article 10. Disqualification arising from convictions

1. In order to avoid the risk of repetition of offences, Member States shall take the
necessary measures to ensure that a natural person who has been convicted of any of
the offences referred to in Articles 3 to 7 may be temporarily or permanently
prevented from exercising at least professional activities involving direct and regular
contacts with children.

2. Member States shall take the necessary measures to ensure that employers, when
recruiting a person for professional or organised voluntary activities involving direct
and regular contacts with children, are entitled to request information in accordance
with national law by way of any appropriate means, such as access upon request or
via the person concerned, of the existence of criminal convictions for any of the
offences referred to in Articles 3 to 7 entered in the criminal record or of the
existence of any disqualification from exercising activities involving direct and
regular contacts with children arising from those criminal convictions.

3. Member States shall take the necessary measures to ensure that, for the application
of paragraphs 1 and 2 of this Article, information concerning the existence of
criminal convictions for any of the offences referred to in Articles 3 to 7, or of any
disqualification from exercising activities involving direct and regular contacts with
children arising from those criminal convictions, is transmitted in accordance with

14
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the procedures set out in Council Framewotk Decision 2009/315/JHA of 26
February 2009 on the organisation and content of the exchange of information
extracted from the criminal record between Member States [13] when requested
under Article 6 of that Framework Decision with the consent of the person
concerned.

Topic 4. Victim identification (Article 15(4))

4.1. Please describe the national legal framework with regard to victim identification (means and
measures in order to identify victims).

4.2. Which steps have been taken in your Member State in order to implement Article 15(4)?

4.3. In your view, does the current legal framework comply with Article 15(4)? If no, what

additional measures should be taken in order to comply with Article 15(4)?

Provisions from Directive 2011/93 EU

Article 15. Investigation and prosecution

1.(...)

2.(...)

3(...)

4. Member States shall take the necessary measures to enable investigative units or
services to attempt to identify the victims of the offences referred to in Articles 3 to
7, in particular by analysing child pornography material, such as photographs and

audiovisual recordings transmitted or made available by means of information and
communication technology.

Topic 5. (Extraterritorial) jurisdiction (Article 17 and Recital 29)

5.1. Please describe the national legal framework with regard to (extraterritorial) jurisdiction for

offences referred to in Articles 3-7 of the Directive:

5.1.1. Obligatory grounds and modalities of jurisdiction for all offences listed in the
Directive (Art 17(1a and b), (3) and (5)):

15
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— Does your MS establish its jurisdiction where the offence is committed in whole

or in part within its territory (Art. 17(1)(a))?

— Does your MS establish its jurisdiction where the offence is committed outside its

territory but the offender is one of its nationals, (Art. 17(1)(b))?

— Does your MS establish its jurisdiction where the offence referred to in Article
17(3) is committed by means of information and communication technology

accessed from its territory, whether or not based on its territory (Art. 17(3))?

— Is your MS jurisdiction based on the nationality of the offender for offences
committed outside the territory subordinated to the condition that the prosecution
can only be initiated following a report by the victim or a denunciation by the

State where the offence was committed (Art. 17(5))?
5.1.2. Obligatory grounds and modalities of jurisdiction for specific offences listed in the

Directive (Art. 17 (4)):

— Is your MS jurisdiction based on the nationality of the offender for offences
committed outside the territory concerning the offences referred to in Article
17(4) subordinated to the condition that the acts are criminal offences at the place

where they were performed?
5.1.3. Optional extension of jurisdiction for all offences listed in the Directive (Art. 17(2)):
— Does your MS establish its jurisdiction where:
a) The victim is a national or a habitual resident in its territory (Art. 17(2)(a))?

b) The offence is committed for the benefit of a legal person established in its
territory (Art. 17 (2)(b))?

¢) The offender is a habitual resident (Art. 17(2)(c))?

— If no, what are in your view the prospects of your MS prevailing itself of the

option provided in Article 17?
5.2. Which steps have been taken in your MS in order to implement Article 177

5.3. In your view, does the current legal framework comply with Article 172 If no, what

additional measures should be taken in order to comply with Article 17?

16
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Provisions from Directive 2011/93 EU

Article 17. Jurisdiction and coordination of prosecution

1. Member States shall take the necessary measures to establish their jurisdiction over
the offences referred to in Articles 3 to 7 where:

(a) the offence is committed in whole or in part within their territory; or

(b) the offender is one of their nationals.

2. A Member State shall inform the Commission where it decides to establish further
jurisdiction over an offence referred to in Articles 3 to 7 committed outside its
territory, inter alia, where:

(a) the offence is committed against one of its nationals or a person who is an
habitual resident in its territory;

(b) the offence is committed for the benefit of a legal person established in its
territory; or

(c) the offender is an habitual resident in its territory.

3. Member States shall ensure that their jurisdiction includes situations where an
offence referred to in Articles 5 and 6, and in so far as is relevant, in Articles 3 and 7,
is committed by means of information and communication technology accessed
from their territory, whether or not it is based on their territory.

4. For the prosecution of any of the offences referred to in Article 3(4), (5) and (6),
Article 4(2), (3), (5), (6) and (7) and Article 5(6) committed outside the territory of
the Member State concerned, as regards paragraph 1(b) of this Article, each Member
State shall take the necessary measures to ensure that its jurisdiction is not
subordinated to the condition that the acts are a criminal offence at the place where
they were performed.

5. For the prosecution of any of the offences referred to in Articles 3 to 7 committed
outside the territory of the Member State concerned, as regards paragraph 1(b) of
this Article, each Member State shall take the necessary measures to ensure that its
jurisdiction is not subordinated to the condition that the prosecution can only be
initiated following a report made by the victim in the place where the offence was
committed, or a denunciation from the State of the place where the offence was
committed.

Topic 6. Assistance, support and protection measures for child victims (Articles 18, 19, 20

and Recitals 30, 31, 32)

6.1. Please describe the current national legal framework with regard to child victims:

0.1.1. General framework of protection (Art. 18):

— Has your MS transposed Council Framework Decision 2001/220/JHA of 15

March 2001 on the standing of victims in criminal proceedings?

17
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From what point in time are competent authorities in your MS obliged to take
assistance and support measures in relation to a potential child victim (Art. 18

)

How does your MS treat the situation where the age of a person subject to an
offence referred to in Articles 3 to 7 of the Directive is uncertain but there is

reason to believe that the person is a child (Art. 18 (3)?

0.1.2. Specific assistance and support measures (Art. 19):

Does the legal framework in your MS concerning the commencement and
duration of the assistance and support measures enable child victims to exercise
the rights set out in Framework Decision 2001/220/JHA, and the Directive (Art.
19 (1))?

Are any specific steps taken in your MS for the protection of children who report

cases of abuse within their family (Art. 19 (1))?

Are assistance and support measures in your MS made conditional on the child
victim’s willingness to cooperate in the criminal investigation, prosecution and

trial (Art. 19 (2))?

Does your MS legal framework provide an individual assessment of the specific
circumstances of each particular child victim to be undertaken, as described in

Article 19 (3)?

Are child victims of any of the offences referred to in Articles 3 to 7 of the
Directive considered as particularly vulnerable victims in your MS, pursuant to
Article  2(2), Article 8(4) and Article 14(1) of Framework Decision
2001/220/JHA (Art. 19(4))?

Does your MS take measures to provide assistance and support to the family of
child victim, when the family is in its territory, as described in Article 19 (5)2 If

yes, please describe.

Does your MS apply Atticle 4 of Framework Decision 2001/220/JHA on the

right to receive information, to the family of the child victim?

6.1.3. Specific protection measures in criminal investigations and proceedings (Art 20):

18
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Does the legal framework of your MS provide an obligation to appoint a special
representative for the child victim under certain circumstances, (Art. 20(1))? If

yes, please specify which.

Does the legal framework of your MS provide access for the child victim, without
delay, to legal counselling and legal representation (Art. 20.2)? If yes, please
specify if it is:

a) Available for the purpose of claiming compensation?

b) Free of charge where the victim does not have sufficient financial resources?

Please describe your MS legal framework regarding interviews with child victims

as foreseen in Article 20 (3). Does your MS legal framework establish that:

a) Interviews with the child victim take place without unjustified delay after the

facts have been reported to the competent authorities?

b) Interviews with the child victim take place, where necessary, in premises

designed or adapted for this purpose?

¢) Interviews with the child victim are carried out by or through professionals

trained for this purpose?

d) The same persons, if possible and where appropriate, conduct all interviews

with the child victim?

e) The number of interviews is as limited as possible and interviews are carried
out only where strictly necessary for the purpose of criminal investigations

and proceedings?

f) The child victim may be accompanied by his or her legal representative or,
where appropriate, by an adult of his or her choice, unless a reasoned decision

has been made to the contrary in respect of that person?

Does the legal framework of your MS ensure that all interviews with a child victim,
or where appropriate, a child witness may be audio-visually recorded and that such
audio-visually recorded interviews may be used as evidence in criminal court

proceedings (Art. 20 (4))?

19
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— Does the legal framework of your MS ensure that in criminal court proceedings
relating to any of the offences referred to in Articles 3 to 7 of the Directive, it

may be ordered that:
a) 'The hearing take place without the presence of the public?

b) The child victim be heard in the courtroom without being present, in

particular through the use of appropriate communication technologies?

— Does the legal framework of your MS provide measures to protect the privacy,
identity and image of the child victim; and to prevent the public dissemination of

any information that could lead to identification of the child victims (Art. 20 (7))?

6.2. Which steps have been taken in your Member State in order to implement Articles 18, 19,

207 If yes, please specify?

6.3. In your view, does the current legal framework comply with Articles 18, 19, 20? If no, what

additional measures should be taken in order to comply with Articles 18, 19, 20?

Provisions from Directive 2011/93 EU

Article 18. General provisions on assistance, support and protection measures
for child victims

1. Child victims of the offences referred to in Articles 3 to 7 shall be provided
assistance, support and protection in accordance with Articles 19 and 20, taking into
account the best interests of the child.

2. Member States shall take the necessary measures to ensure that a child is provided
with assistance and support as soon as the competent authorities have a reasonable-
grounds indication for believing that a child might have been subject to any of the
offences referred to in Articles 3 to 7.

3. Member States shall ensure that, where the age of a person subject to any of the
offences referred to in Articles 3 to 7 is uncertain and there are reasons to believe
that the person is a child, that person is presumed to be a child in order to receive
immediate access to assistance, support and protection in accordance with Articles
19 and 20.

Article 19. Assistance and support to victims

1. Member States shall take the necessary measures to ensure that assistance and
support are provided to victims before, during and for an appropriate period of time
after the conclusion of criminal proceedings in order to enable them to exercise the
rights set out in Framework Decision 2001/220/JHA, and in this Directive. Membet
States shall, in particular, take the necessary steps to ensure protection for children
who report cases of abuse within their family.

20
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2. Member States shall take the necessary measures to ensutre that assistance and
supportt for a child victim are not made conditional on the child victim’s willingness
to cooperate in the criminal investigation, prosecution or trial.

3. Member States shall take the necessary measures to ensure that the specific actions
to assist and support child victims in enjoying their rights under this Directive, are
undertaken following an individual assessment of the special circumstances of each
particular child victim, taking due account of the child’s views, needs and concerns.

4. Child victims of any of the offences referred to in Articles 3 to 7 shall be
considered as particularly vulnerable victims pursuant to Article 2(2), Article 8(4) and
Article 14(1) of Framework Decision 2001/220/JHA.

5. Member States shall take measures, where appropriate and possible, to provide
assistance and support to the family of the child victim in enjoying the rights under
this Directive when the family is in the territory of the Member States. In particular,
Member States shall, where appropriate and possible, apply Article 4 of Framework
Decision 2001/220/JHA to the family of the child victim.

Article 20. Protection of child victims in criminal investigations and
proceedings

1. Member States shall take the necessary measures to ensure that in criminal
investigations and proceedings, in accordance with the role of victims in the relevant
justice system, competent authorities appoint a special representative for the child
victim where, under national law, the holders of parental responsibility are precluded
from representing the child as a result of a conflict of interest between them and the
child victim, or where the child is unaccompanied or separated from the family.

2. Member States shall ensure that child victims have, without delay, access to legal
counselling and, in accordance with the role of victims in the relevant justice system,
to legal representation, including for the purpose of claiming compensation. Legal
counselling and legal representation shall be free of charge where the victim does not
have sufficient financial resources.

3. Without prejudice to the rights of the defence, Member States shall take the
necessary measures to ensure that in criminal investigations relating to any of the
offences referred to in Articles 3 to 7:

(a) interviews with the child victim take place without unjustified delay after the facts
have been reported to the competent authorities;

(b) interviews with the child victim take place, where necessary, in premises designed
or adapted for this purpose;

(c) interviews with the child victim are carried out by or through professionals
trained for this purpose;

(d) the same persons, if possible and where appropriate, conduct all interviews with
the child victim;

(e) the number of interviews is as limited as possible and interviews are carried out
only where strictly necessary for the purpose of criminal investigations and
proceedings;

(f) the child victim may be accompanied by his or her legal representative or, where
appropriate, by an adult of his or her choice, unless a reasoned decision has been
made to the contrary in respect of that person.
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4. Member States shall take the necessary measures to ensure that in criminal
investigations of any of the offences referred to in Articles 3 to 7 all interviews with
the child victim or, where appropriate, with a child witness, may be audio-visually
recorded and that such audio-visually recorded interviews may be used as evidence in
criminal court proceedings, in accordance with the rules under their national law.

5. Member States shall take the necessary measures to ensure that in criminal court
proceedings relating to any of the offences referred to in Articles 3 to 7, that it may
be ordered that:

(a) the hearing take place without the presence of the public;

(b) the child victim be heard in the courtroom without being present, in particular
through the use of appropriate communication technologies.

6. Member States shall take the necessary measures, where in the interest of child
victims and taking into account other overriding interests, to protect the privacy,
identity and image of child victims, and to prevent the public dissemination of any
information that could lead to their identification.

Topic 7. Measures against websites containing or disseminating child pornography

(Article 25 and Recitals 46 and 47)

7.1. Please describe the national legal framework with regard to websites containing or

disseminating child pornography. Please specify with regard to:
7.1.1. Obligatory take down measures (Art. 25 (1)):
—  Does your MS legal framework provide for measures concerning removal of web

pages containing or disseminating child pornography (take down measures),

hosted:
a) Within its territory? If yes, please specify.
b) Outside its territory? If yes, please specify.

7.1.2. Optional blocking measures (Art. 25 (2)):

— Does your MS legal framework provide for measures concerning blocking of
access to web pages containing or disseminating child pornography towards
Internet users within its territory (blocking)? If yes, please specify. If no, what is
the current (political) position of your MS with regard to blocking, ie. the

likelihood of introducing blocking measures?
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7.2. Which steps have been taken in your MS in order to implement Article 252 Please specify
with regard to the different aspects of Art. 25 (take down, blocking).

7.3. In your view, does the current legal framework comply with Article 252 If no, what

additional measures should be taken in order to comply with Article 25?

Provisions from Directive 2011/93 EU

Article 25. Measures against websites containing or disseminating child
pornography

1. Member States shall take the necessary measures to ensure the prompt removal of
web pages containing or disseminating child pornography hosted in their territory
and to endeavour to obtain the removal of such pages hosted outside of their
territory.

2. Member States may take measures to block access to web pages containing or
disseminating child pornography towards the Internet users within their territory.
These measures must be set by transparent procedures and provide adequate
safeguards, in particular to ensure that the restriction is limited to what is necessary
and proportionate, and that users are informed of the reason for the restriction.
Those safeguards shall also include the possibility of judicial redress.
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TorIC 1.

Obligation to make the following conduct punishable when intentional and committed withont
right: knowingly obtaining access, by means of information and communication technology, to child
pornography

(Article 5 (1) and (3) and Recital 18)

1.2. Which steps have been taken in your MS in order to transpose Art. 5 (1) and (3)?

Section 207a of the Austrian Criminal Code (S/GB 7974 as amended 2004 and 2009 and
introduced in 1994) covers the pornographic presentation of minors. It is structured in five

paras, which shall be described in general first.

Para. 1 punishes the production, the offering, to provide, to loan, the public presentation or any

other form to ease access to pornographic presentation of minors.

Para. 2 names more forms of how the crime can be committed. Therefore the production, the
import, the transport or the export of child pornography to distribute is forbidden, with five
qualifications, e.g. as committing this crime as a member of a criminal union or threatening the

life of the presented minor.

In para. 3 the obtaining of possession of pornographic presentation is criminalised. Therefore
the law divides between minors under 14 (imprisonment up to 2 years) and minors between 14

and under 18 (imprisonment up to 1 year).

Para. 3a criminalises the knowingly obtaining access to child pornography on the world wide web
and is as sanctioned as para. 3.

Para. 4 defines the term “pornographic presentation” and in para. 5 impunity clauses can be

found.!

Before the Amendment 2004 of the Criminal Code (S#afrechtsanderungsgesetz 2004) Section 207a
only covered the pornographic presentation of minors under 14, but was than extended to

minors between 14 and under 18. With the Second Law to Protect from Violence (2. GeSchG

1 Philipp in Hopfel/Ratz, Wiener Kommentar zum Strafgesetzbuch (Vienna Commentary on the Criminal Code),
2nd Edition “Criminal Code Section 207a Note 4” (2012).
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BGBI I 2009/40) new forms of committing this crime wete added to para. 2 and the sentence
for these forms were extended to at least 6 months to a maximum of 5 years of imprisonment.
Furthermore the above mentioned para. 3a was added, which criminalises the knowingly

obtaining access to child pornography on the internet.

The corresponding provision to Article 5 (1), (3) and Recital 18 of the Directive are therefore

para. 3 and 3a of Section 207a of the Austrian Criminal Code.

The main intention of the legislature was to protect the undistressed sexual evolution of children,
but the protected common good behind this provision is the protection of the actor, therefore

the sexual integrity of minors.
Offender, the person who commits the crime, can be anyone.”

The object as described in para. 4 sub-paras 1-4 can be summarised as realistic presentations
which let believe that on the one hand a person under age was involved in the production and on
the other hand they are depictions of the genitals or the pubic area of a minor.” In Cipher 4 it is
stated that also “virtual pornography” is punishable under Section 207a. This means that also
presentations which are completely computer-based animised or real pictures which were
manipulated to give the impression that the actor is under age, are forbidden under this
provision. Nevertheless if the person only appears to be a child, but was in fact 18 years of age

or older, the crime is not constituted.”

The act of paras 1 and 2 can in general be described as an absolute ban on production and
distribution.” Under para. 3 shall be punished who obtains child pornography through the world
wide web and stores it on his hard or flash drive or files it in any other way.’ Therefore under
para. 3 only consumption isn't punishable, but only the obtaining or possession of child
pornography. Obtaining means that the offender has to act himself; possession therefore means
if the presentations are in his possession without him acting in any way.” That even the simple

possession is forbidden, might seem hard at the first glimpse, but gets more understandable, if

2 Philipp in WK2, “Criminal Code Section 207a note 7” (2012).
3 KS BT Section 2077,

4 Philipp in WK2, “Criminal Code Section 207a note 7 (2012).
5 Philipp in WKZ2, “Criminal Code Section 207a note 15” (2012).
©15 Os 190/98, JBI 2000, 534.

7Philipp in WK2, “Criminal Code Section 207a note 20” (2012).
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we see the consumer as causal to the production, because if there wouldn't be any consumer of

child pornography, there also wouldn't be any market for it.”

As already mentioned, para. 3a was added with the Second Act to Protect from Violence
(Second Amendment, 2" GeGschG), which makes the knowingly obtaining access of child
pornography via internet punishable. With “internet”, all kinds of services provided by the world
wide web are meant. Therefore a person which gets access by incident to a site with child
pornographic materials shall not be sanctioned. The criminal intent therefore is established by a
recurring access to such sites or if a payment had to be made.” The access has to be made
directly; therefore it is not punishable if a person only accesses a site which contains links to
child pornography among others. It is also without sanction if a person only watches child

pornography, if another person accessed it without any help of the first one.

In Section 215a para. 2a of the Austrian Criminal Code the watching of a live feed of a
pornographic presentation of minors is sanctioned with up to 1 year of imprisonment, if the
child was between 14 and under 18, with up to 2 years if it was younger. Main distinguishing

characteristic to Section 207a is that the content is live and not time displaced."

Section 207a can only be committed with intent. For para. 3 the intention has to cover the fact,
that it is a pornographic presentation of a minor, for para. 3a (see above) the access has to be

made knowingly."

The participation to the offence under Section 207a has got no real problems as it can be solved
with the general participation doctrine. The only problem that could be thought of, if a minor
between 14 and 18 willingly participates in the production of a pornographic presentation. Shall
he or she be punished too? This constellation can be solved on the basis of the doctrine of
“necessary participation”. The participant shall be not be punishable, as it is him, who shall be

protected by the provision.'?

8 Hochmayr, Strafbarer Besitz, 31.

9JAB 106 BlgNR 24. GP 34.

10 Philipp in WK2, “Criminal Code Section 215a note 10a” (2012).
1 Philipp in WK2, “Criminal Code Section 207a note 26” (2012).

12 Philipp in WK2, “Criminal Code Section 207a note 297 (2012).
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According to the impunity clauses in Section 207a para. 5 a person shall not be punished, if the
production and the possession of presentations of a minor older than 14 was made with her/his

consent and is only to her/his personal use."

Furthermore it is not punishable if a person produces or posses a virtual presentation of a minor

over 14 only for her/his private consumption and a distribution is not possible."*

1.3. In your view, does this legal framework comply with Art. 5 (1) and (3)?

Section 207a of the Austrian Criminal Code does not only comply with the Directive, it even
goes beyond it in a few points. According to Art 5 (3) of the Directive knowingly obtaining
access to child pornography shall be punishable with a maximum term of imprisonment of at
least one yeat. The Directive therefore doesn't differ between minors under 14 and minors
between 14 and 18.In the Austrian Criminal Code it is expressed that minors under 14 need
more protection and that the social inadequacy of pornographic presentation of such is worse

and therefore the penalty is higher, so the maximum term of imprisonment is up to 2 years.

Although the Directive was transposed into the national legal framework, there have been
several critical remarks as to how it was done. The most common argument is that they say the

. 15
law seems to be too complex and confusing.

It is also criticised that Section 207a goes way beyond its actual purpose, the protection of the
actor. This, because even images which were taken without any harm to the actor are sanctioned,

e.g. actors who just appear to be under 18 or are computer based produced.

The Austrian Criminal Code knows a so-called “protective-age-limit” (Schutzaltergrenze), which
means in general that a person over 14 is free to do what he/she sexually wants. Therefore such
a person is regarded by legislation as a “mature-minor” (Section 74 para 1 Criminal Code). This
leads to the problem that, e.g. a boy of 18 years has got a girlfriend of 17 years and 9 months. If
now she intentionally sends him a picture of herself in underwear or he takes a picture of her in a
bikini he actually has to be punished by Section 207a, because even the impunity clauses of para.
5 don't work. This, because the pubic area of a minor is visible, but he or she sent it by email or

“WhatsApp” or any other form of communication and therefore made it obtainable for others

13 Kienapfel/Hopfel/Kert, Strafrecht Allgemeiner Teil, 14th Edition, 79, note 53.
14 EBRV StRAG 2004, 294 BIgNR 22. GP 23.
15 Philipp in WK2, “Criminal Code Section 207a note 2” (2012).
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(in this case for the boy- or girlfriend)." This provision seems to be even more excessive when
looking at the Austrian Marriage Law. In Section 1 para. 2 of the Austrian Marriage Law
(“EbeG”) 16 year old juveniles are allowed to marry, so if such a couple should take pictures of
one another on a vacation to the sea and sends this pictures to friends, they actually could be

sanctioned under Section 207a."

On the other hand it is criticised, that in some points the provision doesn't go far enough.
Paragraph 4 sub-para. 5 requires that the images of genitals or the pubic area of a minors, if it is a
sensationally blurred, reduced to itself and loosened from other life-expressions image, it shall
sexually arouse the viewer. Therefore it is claimed that all images of genitals or the pubic area of
minors, if it is a sensationally blurred, reduced to itself and loosened from other life-expressions
image, should be sanctioned and that it should not be required that the image shall sexually

. 18
arouse the viewet.

If no, what additional measures should, in your view, be taken in order to comply with
Art. 5 (1) and (3)?

As already mentioned, according to para. 4 elements of the crime are not reached, if the person
only appears to be a child but in fact was 18 years of age or older. Whether this should be
covered, lies in the discretion of the Member States. It is up to them whether these Articles

should apply.

Provisions from Directive 2011/93 EU Cormesponding provisions from your

national legislation

Article 5 Section 207a Criminal Code

Offences concerning child pornography (1) He who

1. Member States shall take the necessary measures 1. Produces or

to ensure that the intentional conduct, when 2. Offers, provides, loans, presents or makes

committed without right, referred to in paragraphs available in any other way pornographic

2 to 6 is punishable. presentation of a minor (para. 4) shall be punished
with imprisonment up to 3 years.

2.(..)

16 “Stellungnahme OGS (40 SN-67 ME) zu GZ: 318.016/6-11.1/2003”, p 8.
17“Stellungnahme OGS (40 SN-67 ME) zu GZ: 318.016/6-11.1/2003”, p 8.
18 “Stellungnahme OGH (30 SN-67 ME) zu GZ: 318.016/6-11.1/2003”, p 5.
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3. Knowingly obtaining access, by means of
information and communication technology, to
child pornography shall be punishable by a
maximum term of imprisonment of at least 1 year.

4.(..)
5.(...)
6.(...)

7. It shall be within the discretion of Member States
to decide whether this Article applies to cases
involving child pornography as referred to in Article
2(c)(iii), where the person appearing to be a child
was in fact 18 years of age or older at the time of
depiction.

@) ...

(3) He who obtains or possesses pornographic
presentation of a minor between 14 and 18 (para. 4
sub-paras 3 und 4), sees a penalty of imprisonment
up to 1 year. With imprisonment up to 2 years shall
be punished who obtains or possesses pornographic
presentation of a minor under 14.

(3a) As in para. 3 shall be punished, who knowingly
accesses pornographic presentation of a minor on
the internet.

(4) Pornographic Presentations of minors are

1. Realistic images of sexual conduct on a minor
under 14 or on a minor under 14 by herself/himself
or with an animal.

2. Realistic images of a conduct with a minor under
14, which leads to believe under the circumstances,
that these are sexual actions on a minor under 14 or
on a minor under 14 by herself/himself or with an
animal.

3. Realistic images

a) of a sexual conduct mentioned in sub-para. 1 or
of an action mentioned in sub-para 2, just with a
minor between 14 and under 18, or

b) the genitals or pubic area of a minor, if it is a
sensationally blurred, reduced to it self and
loosened from other life-expressions image, which
shall sexually arouse the viewer.

4. Pictorial  presentations, if by
transformation of an image or through use of such
one — lead to believe under the citcumstances that
they are presentations as mentioned in sub-paras 1
-3

seen —

(5) By para. 1 (1) and para. 3 shall not be punished,
he who

1. produces a pornographic presentation of a minor
between 14 and 18 with his consent and to his own
private use or possession

or

2. produces to his own private use or posses a
pornographic presentation of a minor between 14
and under 18 as mentioned in para. 4 (4), if there is
no danger of spreading the presentation.
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ToPIC 2.

Online grooming: solicitation by means of information and communication technology of children

for sexual purposes

(Article 6 and Recital 19)

2.1. Please describe the national legal framework with regard to online grooming

Section 2082 of the Austrian Criminal Code covers the solicitation of children for sexual
purposes. It is structured in three paras and was introduced into the Criminal Code in 2011 and

amended in 2013.

Punishable under Section 208a of the Austrian Criminal Code is, who by means of
telecommunication, using a computer system or in any other way under deception about his
intention, proposes to a minor a meeting or agrees with her/him on a meeting and takes
concrete preparatory actions to undertake the meeting, with the intent to sexually abuse the child
and to commit offence under Sections 201 to 207a para. 1 sub-para. 1. An offence is punishable

by a maximum term of imprisonment of 2 years.

Under para. 1la a person shall be punished who, by means of telecommunication or using a
computer system, to commit offences provided under Section 207a para. 3 or 3a related to a
pornographic presentation (Section 207a para. 4), solicits a minor to provide child pornography
depicting that minor. The offence is punishable with up to one year imprisonment or with a fine

up to 360 daily rates.

Section 208a para. 2 defines that according to para. 1 and 1la an offender shall not be punished,

who voluntarily gives up his plan and reports his wrong doing to the police.”

Austrian Criminal Law did not criminalise grooming until the Law Amendment in 2011
(Strafgesetznovelle 2077). Section 208a consist of two phases. In the first instance it requires
suggestion of a meeting by the offender or the agreement on it by means of telecommunication
or using a computer system or in any other way under deception about his intention.
Telecommunication is defined as a technical process of sending, transmitting and receiving of

messages of any kind in the form of signs, language, pictures or sounds through technical

19 Section 208a para 2 Criminal Code.
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services. The term computer system is legally defined in Section 74 para. 1 cipher 8.* The
deception is only a requirement if the crime is committed in any other way and not by means of
telecommunications or using a computer system, like talking to a child on the street. For
example, the offender would be criminally liable, if he would pretend to show the victim his
petting zoo, with the intention to lure the victim into his home and to commit offences punished
under Sections 201 to 207a para. 1 sub-para. 1 Criminal Code.” Further the perpetrator must act
with intent to commit an offence under the Sections 201 to 207a para. 1 (1) of the Austrian

Criminal Code.*

In the evaluation procedure the limitation only to the commission of offences by means of
telecommunication or using a computer system was criticized. Therefore the legislator enhanced
the provision so it can be committed in any other way under deception of the intention of the
offender. This alternative is a catchall element for every other form of solicitation, which is not

covered by para. 1 line 1 (e.g. personal approach on the street, a personal letter, etc.).”’

In the second instance a concrete preparatory action to undertake the meeting is required. The
wording of the provision is rather broad and raises fears to get out of hands. The explanatory
report to the Criminal Law Amendment makes clear that as concrete preparatory acts are
considered buying a ticket to the place of the meeting, the transmission of the directions to the
meeting place or a personal description to the victim or the arrival of the offender at the agreed
location. But also the reservation of a table or buying tickets for the cinema would be

punishable.24

The mental elements of Section 208a contain an important limitation to the criminal liability: The
offender must propose a meeting with the intent to commit an offence under Sections 201 to

207a para. 1 sub-para. 1 to the victim.”

Victims can only be minors, i.e. persons under 14 years of age. Ex /ege it is assumed that they

26

never have the ability to sexual self-determination.” Under teenagers social contacts are

maintained increasingly online and in this age the sexuality is mostly in a developing and

20 Mahler Christian, ,,Grooming®: Anbahnung von Sexualkontakten zu Unmundigen in JSt 2012, 22 (24).

21 Sophie Zaubzer-Pesendorfer, “Schutz von Kindern vor Gewalt und sexuellen Ubergtiffen”, iFamZ 2012, 16 (19).
22 Section 208a para. 1 Criminal Code.

23 Mahler Christian, ,,Grooming®: Anbahnung von Sexualkontakten zu Unmundigen in JSt 2012, 22 (25).

24 Thid.

25 Thid.

26 Thid.
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experimental phase. Therefore it can be assumed that sexual contacts and their solicitation under
peers do not cross the line of criminal liability in most of the cases. Hence the age tolerance
clauses in the definitions of sexual abuse of minors under Sections 206 para. 4 and 207 para. 4
apply.”’

As Section 208a of the Austrian Criminal Code is a preparatory crime, there is no criminal
liability under this provision if the offender reaches the stage of attempt of the intended crimes

under Sections 201 to 207a of the Criminal Code or even has already committed it**

As above mentioned, the law provides impunity in case of active repentance if the offender
voluntarily and before the authority (Section 151 para. 3) finds out about his misconduct, gives
up his plan and reports his wrong-doing to the police. The active repentance was criticized in the
literature. It is unrealistic that an offender informs the criminal authority after giving up his

undertaking.”

2.2. What is your MS position with regard to off-line grooming (see Recital 19)?

When the offence was committed “in any other way” as per para. 1 sub-para. 2 any other form
of establishing a contact comes into consideration (e.g. personal approach on the street, a
personal letter, etc.). However, this is only punishable if the offender deceives the underage
person about his intentions to commit a criminal offence according to Sections 201 to 207a para.
1 sub-para. 1. This limitation is insofar relevant, as the specific risk of these behaviour results

from the deception of the underage person.”

Austrian law thus prohibits not only cyber-grooming, but also such solicitation which is not
carried out by using information and communication technology.
2.3. Which steps have been taken in your MS in order to transpose Art. 67

Online-grooming was legal until 2011. With the Criminal Law Amendment of 2011 the legislator

created the new provision against online-grooming in Section 208a Criminal Code. Until the

27 Age tolerance clause: Section 206 (4): sexual intercourse is not punishable if the victim is at least 13 years old and
the age difference does not exceed three years and as long as the act was not in the intention of both parties.

Section 207 (4): Sexual intercourse is not punishable if the victim is at least 12 years old and the age difference does
not exceed four years, as long as there are not any serious consequences.

28 Mahler Christian, ,,Grooming®: Anbahnung von Sexualkontakten zu Unmundigen in JSt 2012, 22 (26).

2 Thid.

30 Section 208a Abs 1 Z 2 Criminal Code.

34



el§(' Legal Research Group on Children’s Rights

| ELSA AUSTRIA

The European Law Students’ Association

entry into force of the provision on January 1, 2012 minors were protected by law only after the
last preparatory act against the exercising sexual abuse itself. The prosecution of groomers failed
regularly when the offender had not entered into a near attempt as defined by Section 15. All
forms of preparation of sexual offences, including the solicitation of children for sexual abuses

through the internet, so far went unpunished, as 2 mere preparatory acts.’’

The provision of Section 208a was created to comply with the Council of Europe’s Convention.
On the 25th of October 2007 the Member States of the Council of Europe decided to pass the
Council of Europe Convention on the Protection of Children against Sexual Exploitation and

Sexual Abuse. The Member States:

“Take the necessary legislative or other measures to criminalise the intentional proposal, through
information and communication technologies, of an adult to meet a child who has not reached
the age set in application of Article 18, para. 2, for the purpose of committing any of the offences

established in accordance with Article 18, para. 1a, or Article 20, para. 1a, against him or her,

. . . 532
where this proposal has been followed by material acts leading to such a meeting.”

With the Criminal Law Amendments 2011 and 2013 the criminal provisions got also adapted to
comply with the Directive 2011/93/EU on Combating the Sexual Abuse and Sexual
Exploitation of Children and Child Pornography replacing the Council Framework Decision
2004/68/JHA.” According to the new para. 1a a person should be punishable who solicits a
person who has not reached the age of sexual consent, with the intention of an offence under
Section 207a para. 3 or 3a of the Criminal Code in relation to a pornographic representation
(Section 207a para. 4 Criminal Code), by means of telecommunications or using a computer
system, to provide child pornography depicting that child. The active repentance provision in

para. 2 got extended to apply also to para. 1a.”

2.4. In your view, does this legal framework comply with Art. 67

The provisions comply with Article 6 completely - it even goes beyond by providing for a
maximum imprisonment for 2 years instead as required in the Directive with a maximum of 1

year. By that it undertakes the offence.

31 Mahler Christian, ,,Grooming*: Anbahnung von Sexualkontakten zu Unmundigen in ]St 2012, 22 (23).
g g g

32 Art. 23, Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual
Abuse.

33 Erlduterungen zur Regierungsvorlage zur Strafgesetznovelle 2013, p. 1.
34 Erlduterungen zur Regierungsvorlage zur Strafgesetznovelle 2013, p. 18.
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As to the Austrian law for active repentance in the provision it does not contradict with the
European Directive as Article 6 only demands adopting correspondent provisions and does not
prohibit such an important clause to give the offender an opportunity to be not liable for his

actions.” This rule is part of the Austrian Criminal Law to strongly protect the victims.

Provisions from Directive 2011/93 EU

Corresponding provisions from your

national legislation

Article 6

Solicitation of children for sexual putposes

1. Member States shall take the necessary measures
to ensure that the following intentional conduct is
punishable:

the proposal, by means of information and
communication technology, by an adult to meet a
child who has not reached the age of sexual
consent, for the purpose of committing any of the
offences referred to in Article 3(4) and Article 5(0),
where that proposal was followed by material acts
leading to such a meeting, shall be punishable by a
maximum term of imprisonment of at least 1 year.

2. Member States shall take the necessary measures
to ensure that an attempt, by means of information
and communication technology, to commit the
offences provided for in Article 5(2) and (3) by an
adult soliciting a child who has not reached the age
of sexual consent to provide child pornography
depicting that child is punishable.

Solicitation of minors for sexual purposes
Section 208a.

(1) Who, with the intention of sexually abusing the
child, commits offence punishable under Sections
201 to 207a para. 1 sub-para. 1, by means of

- using telecommunication, using a computer
system or

- in any other way under deception about his
intention

proposes to an underage person a meeting or agrees
with her/him on a meeting and takes concrete
preparatory actions to undertake the meeting is
punishable by a maximum term of imprisonment of
2 years.

(la) Who solicits a minor with the intention to
commit offences punishable under Section 207a
para. 3 or 3a related to a pornographic presentation
(Section  207a  para. 4) by means of
telecommunication or using a computer system, to
provide child pornography depicting that minor,
shall be punishable with up to one year
imprisonment or with a fine up to 360 daily rates.

(2) According to para. 1 and 1a an offender shall
not be punished, who voluntarily and before the
authority (Section 151 para. 3) finds out about his
misconduct, gives up his plan and reports his wrong
doing to the authority.

3 Regierungsvorlage 1505 der Beilagen XXIV. GP, p. 7
http://www.parlament.gv.at/PAKT/VHG /XXIV/1/1_01505/fname_234995.pdf.
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TorIC 3.

Disqualification arising from convictions, screening and transmission of information concerning

criminal records

(Article 10 and Recitals 40-42)

3.1. Please describe the national legal framework with regard to disqualification arising
from conviction (Art. 10 (1)). Does your MS provide a legal framework on disqualification

arising from conviction for the offences listed in Arts. 3-7 of the Directive?

If yes, does it cover:
3.1.1. Professional activities involving direct and regular contact with children?

3.1.2. Organised voluntary activities involving direct and regular contact with children?

The Member State Austria provides a legal framework on disqualification arising from
conviction from the offences listed in Articles 3-7 of the Directive. It covers both professional

and organized voluntary activities.
The disqualification is regulated in Section 220b of the Austrian Criminal Code:

According to para. 1, the offender who committed a criminal offence against the sexual integrity
and self- determination of a minor and who worked or intended to work at the time of the crime
on a professional or voluntary level for an organization or any other facility which provides
parenting, educating or supervising of minors or intensive contact with minors, is forbidden to
exercise professional activities or any other comparable activities for at least 5 years, as long as
the danger and possible risks of committing further comparable crimes while practicing exist that

causes more than slight damages.

According to para. 2, the work ban is to be imposed for an indefinite time period if the danger
posed by the offender of committing a crime according to para. 1 with grave consequences
during practicing makes it appropriate, or if the offender has committed a crime according to

para. 1 while practicing.
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According to para. 3, the court has to reverse the work ban if additional circumstances occur or
become known which would not have led to the work ban had they been known at the time of

the verdict.

According to para. 4, in a case where a work ban has been imposed for an indefinite time period

the court has to review every five years if the requirements of para. 2 are still met.

According to para. 5, the duration of the work ban starts from the date of the final judgment that
imposed the work ban. Time periods where the offender is in custody due to regulatory actions

will not be included.

According to pata. 6, a person that practices, although he/she knows that the practice of the

profession is prohibited according to Section 220b, will be punished with imprisonment up to 6

months or with a financial penalty up to 360 daily rates.”

3.2. Please describe the national legal framework with regard to access by employers
to information concerning the existence of criminal convictions when recruiting
(screening) (Art. 10 (2))

No national provisions were implemented yet.

3.2.1. Does your MS provide a general legal framework for screening? If yes, please

describe the conditions for screening

Basically Austria does not provide a general legal framework for screening with the exception of

Section 9 (1) Criminal Register Code (St#rafregistergeserz):

Section 9 (1):
Apart from other federal legislative regulations and certain cases stipulated by inter-governmental
agreements, the state police department of Vienna is obligated to transmit information about
entries in ctiminal records on demand by:
- all domestic authorities, offices of the federal police department, as well as commanders of
the armed forces,
— authorities of member states of the FEuropean Union for the purpose of security
administration, as well as all authorities abroad, as long as it is based on reciprocity,
—  youth welfare organizations in order to avert a concrete threat of a certain minor caused by
a certain person based on a special legislative regulation.?’

36 Section 220b Criminal Code: http://www.jusline.at/220b_Taetigkeitsverbot Criminal Code.html (15.3.2014).
37 Section 9 Criminal Records Code: https://www.jusline.at/9._Strafregisterauskuenfte StrG.html (16.3.2014).
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3.2.3. Do employers in your MS have an obligation to demand information on the
existence of prior criminal convictions for the offences listed in Article 3-7 of the

Directive, when recruiting a person for:

a) Professional activities involving direct and regular contact with children?

b) Organised voluntary activities involving direct and regular contact with children?

In process of this research no legislation was found that refers to the obligation of employers to
demand information on the existence of prior criminal convictions for the offences listed in
Article 3-7 of the Directive, when recruiting a person for both, professional activities and

organized voluntary activities involving direct and regular contact with children.

3.2.4. Do employers in your MS have a right to demand information on the existence of
prior criminal convictions for the offences listed in Article 3-7 of the Directive, when

recruiting a person for:

a) Professional activities involving direct and regular contact with children?

In certain cases the Austrian legal framework provides the right to demand information on the
existence of prior criminal convictions for the offences listed in Article 3-7 of the Directive,
when recruiting a person for professional activities involving direct and regular contact with

children.

The right to demand information is regulated in Section 9a(2) and Section 9a(3) Criminal
Records Code:

Section 9a(2):

Based on special legislative regulation the state police department of Vienna has to transmit
information about convictions on criminal offences against the sexual integrity and self-
determination that are registered in the criminal record to the public youth welfare organizations,
School Authorities, as well as to the administrative authority and the human resource department
of the territorial authorities in connection with the employment of persons in facilities for
parenting, educating and teaching of children and teenagers, as well as for the evaluation of
potential adoptive parents and foster parents .

Section 9a(3):

Convictions of criminal offences against the sexual integrity and self- determination will not be
removed from one’s criminal record. Contrary to other convictions the restriction of access of
information is not valid.?8

38 9a/2, 9a/3: https://www.jusline.at/9a_Sonderauskuenfte zu Sexualstraftactern StrG.html (16.3.2014).
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b) Organised voluntary activities involving direct and regular contact with children?

In process of the research no legal framework was found that provides the right to demand
information on the existence of prior criminal convictions for the offences listed in Article 3-7 of
the Directive, when recruiting a person for organized voluntary activities involving direct and

regular contact with children.

3.2.5. If your MS does not foresee any legal framework on screening, would it still, in
y y leg g >
your view, be possible for an employer to request information on prior convictions

without violating national legislation on privacy (or other)?

With the exception of the public bodies mentioned in Section 9a (2) Criminal Records Code,
there exist no other possibility for employers to obtain knowledge about relevant convictions

and work bans than through the participation of the potential employee.”

The possibility to request information on prior convictions is regulated in Section 10(la) and

(1b) Criminal Records Code:

Section10 (1a):

The “Criminal Record Certificate Kinder- und Jugendwoblfahr?’ is to be issued on a special
application to the applicant. It certifies that the applicant is not convicted of crimes against the
sexual integrity and self-determination of a child and is not temporarily or permanently prevented
from practicing according to Section 220b Criminal Code. Convictions of criminal offences
against the sexual integrity and self- determination will not be removed from one’s “Criminal
Record Certificate Kinder- und Jugendwobifabrf’.

Section10 (1b):

The applicant has to attach a written request to the application for the “Criminal record certificate
Kinder- und Jugendwoblfahr?’. This request has to be addressed to the applicant and must certify that
that a “Criminal record certificate Kinder- und Jugendwoblfabr?’ is needed in order to verify the
qualification to practice a profession or voluntary work that covers mainly the supervision,
support, parenting, care or education of minors.*’

3.3. What is the situation in your MS with regard to the transmission of information on

criminal convictions, pursuant to paragraph 3 of Art. 107

The transmission of information on criminal convictions to European Member states is

regulated in Section 9 (1) and 9b (1), (2) and (3) Criminal Records Code:

3 532/ME XXIV. GP - Ministetialentwutf — Erlduterungen (2013).
40 Section 10 Strafregistergesetz: https:/ /www.jusline.at/10._Strafregisterbescheinigungen StrG.html (16.3.2014).
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Section 9 (1)(3):

Apart from other federal legislative regulations and certain cases stipulated by inter-governmental
agreements, the state police department of Vienna is obligated to transmit information about
entries in criminal records on demand by authorities of member states of the European Union for
the purpose of security administration, as well as all authorities abroad, as long as it is based on
reciprocity.#!

Section 9b

(1) In relation to the other Member States of the European Union an attachment about the data
of Section 2 Abs. 1 sub-para. 9 Criminal Records Code has to be enclosed to the transmission of
information of the criminal record (after Sections 9 and 9a). The transmission of information is
performed by using a form after annex IX of the ,,Bundesgesetz iiber die justizielle Zusammenarbeit in
Strafsachen mit den Mitgliedstaaten der Eunropiischen Union* (EU-JZG), BGBL I Nt. 36/2004, in the
version of BGBI. I Nr. 134/201. An additional translation is not necessary.

(2) The information has to be provided promptly and within ten working days of receipt of the
request. If the state police department of Vienna needs further information for the identification
of the person, whose information is requested, they have to consult promptly the central authority
of the requesting Member State in order to provide the requested information within 10 working
days after receiving the further information.

(3) If the central authority informs the state police department of Vienna, after transmitting the
information of the criminal record, that that information is allowed to be transferred only for
criminal proceedings, the information has be to be marked appropriately. In this case the
requesting Member State is to be referred to the sentencing state in order to receive further
information.*?

The transmission of information on criminal convictions from European Member states to

Austria is regulated in Section 9¢ Criminal Records Code:

Section 9c:

The police state department of Vienna has to transmit requests of national authorities to access
information of the criminal record of other member states to the central authority of the country
of origin of the person concerned. The police state department of Vienna also has to forward
incoming information to the requesting authority.

The transmission of criminal records certificates for citizens of other Member States of the

European Union is regulated in Section 10a Criminal Records Code:

Section 10a

(1) If a citizen of another Member State requests a criminal record certificate, the competent
authority has to act after Sectionl0 and has to inform the police state department of Vienna
regarding the gathering of information of the criminal record of the country of origin of the
applicant (Formulars laut Anbhang IX zum EU-JZG). The country of origin has to transmit the
gathered information to the person concerned.

41 Section9 Strafregistergesetz: https://www.jusline.at/9._Strafregisterauskuenfte_StrG.html (17.3.2014).

42 Section 9b Strafregistergesetz:

https://www.jusline.at/9b_Anhang zu_Strafregisterauskuenften_an_andere_Mitgliedstaaten_der_Europaeischen
Union_StrG.html (17.3.2014).
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(2) If the country of origin does not react within two months of the request of information, the
state police department of Vienna has to inform the person concerned that the country of origin
has not transmitted any information of the national criminal record.

(3) The authority which is competent for the issue of a criminal record certificate after Section 10
is obligated to cooperate in conjunction with the request of information of the country of origin,
especially with the verification of identification of the requested person. The competence for the
cooperation is determined by the main residence of the applicant in the country. In the absence of
a main residence in the country it is determined by the residence in the county, then by the last
main residence in the country and then by the last residence in the country.

The reply of a request of a central authority of another Member State for information of the

criminal record is regulated in Section 10b Criminal Records Code:

Section 10b:

The police state department of Vienna has to answer the request for information of an Austrian
citizen’s criminal record to a central authority of another Member State within twenty working
days from receipt of the request. Content related restrictions after Section 10 (1) regarding the
data after Section 2 (2) sub-paras 1-9 and the ground of refusal after Section 10 (3) sub-para. 2 are
not to be considered.

The notice to the member States of the European Union is regulated in Section 11a:

Section 11a:

If the state police department of Vienna knows that the convicted offender has several
citizenships within the European Union, it has to inform the central authority of the convicted
offender’s country of origin as fast as possible about every single registered criminal conviction, as
well as later amendments or cancellations or removals of entries. Requests of the central authority
of the country of origin for transmission of a copy of a conviction based on a verdict and for
permission for further information are to be forwarded to the ordinary court of first Instance for
further action.

3.4. Which steps have been taken in your MS in order to implement Art.10, with regard
to each of the three obligations described (disqualification, screening, transmission of

information on criminal convictions)?

The Austrian Government had to introduce new procedural legislation in order to implement
the Directive 2011/93/EU, which is the Cortigendum to Directive 2011/93/EU on combating
the sexual abuse and sexual exploitation of children and child pornography, and replacing
Council Framework Decision 2004/68/JHA, before December, 18th, 2013. The substantive
changes have been implemented in national law through legal amendments of the law reform

governing sexual offences 2013.%

43 532/ME XXIV. GP - Ministetialentwutf — Erlduterungen (2013), p. 2.
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Steps regarding disqualification

In general, Austria’s criminal law has already fulfilled many international standards, as well as
Regulation of the European Union. Despite recent changes to the Criminal Code, Austria had
already ensured a high level of protection. Nevertheless, further changes are necessary in certain

. 44
sections.

Article 10 para. 1, in contrast to Article 5/3 of 2004/68/KI, intends to prohibit not only the
supervision of children during professional activities but also activities involving “direct and
regular contact with children”. The Directive does not define the term “direct and regular
contact with children”. Its determination is reserved for the national State according to Recital
40. In order to implement the Directive, the Austrian legislator extended the list of criminal
offences of the work ban of Section 220b Criminal Code. Now, the criminal offence covers not
only activities which include parenting, educating and supervising of minors but also other
activities involving intensive contact with minors. The extension of the work ban now covers
professional and commercial activities, as well as activities for an organization or any other

voluntary management.

The phrasing “intensive contact” complies with the guideline of the EU according to which it
has to cover “direct and regular” contact. The contact is considered to be intensive if the
interaction happens to be often and not only superficial. Typical activities are those that imply
contact with minors and that provide the opportunity for the offender to get into contact with
minors. For example: operators of school cafeterias, vendors in a toy store, children’s doctor or
— even under supervision — animators or other persons with similar activities at events or at
facilities that have minors as their target audience. Activities which are not covered include, for
example, sales activities at a supermarket in the area of a school. The work ban can include every
activity but also only partial activities. For example, an operator of a catering company can be
prohibited to operate a school cafeteria while he or she is still allowed to operate a canteen of a

45
company.

Steps regarding screening

442319 der Beilagen XXIV. GP - Regierungsvorlage — Erlduterungen, p. 1.
452319 det Beilagen XXIV. GP - Regierungsvotlage — Erliuterungen, p 19 462/ME XXIV. GP - Ministetialentwutf
- Vorblatt und Erliuterungen, p. 22.
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Article 10 para. 2 of the Directive wants to ensure that employers, when recruiting a person for
professional or organized voluntary activities involving direct and regular contact with children,
are entitled to request information in accordance with national law by way of any appropriate
means, such as access upon request or via the person concerned, of the existence of criminal
convictions for any of the offences referred to in Articles 3 to 7 entered in the criminal record or
of the existence of any disqualification from exercising activities involving direct and regular

contacts with children arising from those criminal convictions.

In order to implement the Directive the Austrian legislator amended the criminal record law and
added the option of requesting the “Criminal record Certificate Kinder- und Jugendfiirsorge”.* This
certificate informs about convictions against the sexual integrity and self- determination
according to Section2/1a Criminal Records Code, as well as data relating to the convictions
according to Section 2/ 1 Z 7 and 8 or about the fact that the criminal record contains no such

convictions ot enttries.

In respect of the evaluation of the candidate’s suitability to perform, it is necessary that every
person who applies for a professional or organized voluntary activity involving direct and regular
contact with children, has the possibility to explicitly request his/ hetr personal “Criminal record
certificate Kinder- und Jugendfiirsorge”’. The term “evaluation of the candidate’s suitability to perform”
is applicable to the stage of the application and to the evaluation of activities already performed

within such areas.

An indispensable condition for the issue of the “Criminal record certificate Kinder- und Jngendfiirsorge”
is the presentation of a written request in which the issuer (usually the potential employer)
certifies that the certificate is necessary in order to evaluate the candidate’s suitability to perform.
The following professional or voluntary activities come into consideration; activities in
kindergartens, children’s homes, apprentice’s homes, youth centres, holiday camps, youth
groups, SOS - children villages, facilities for supervision of juvenile perpetrators or afternoon

childcare, sports clubs or children’s department of hospitals or rehabilitation centres."’

Steps regarding transmission of information

462402 der Beilagen XXIV. GP - Regierungsvorlage - WFA und Vorblatt, p. 1.
47532/ME XXIV. GP - Ministetialentwutf — Erlduterungen (2013), p. 11.
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The Austrian Legislator has implemented the Council Framework Decision 2009/315/JHA of
26 February 2009 on the organisation and content of the exchange of information extracted
from the criminal record between Member States that is mentioned in Article 10 (3) of the

Directive, before April 27th, 2012.

Therefore, the Austrian legislator changed the phrase of the former Section 9 (1) Criminal
Records Code “all foreign authorities as long as it is based on reciprocity” to “authorities of
member states of the European Union for the purpose of security administration, as well as all
authorities abroad, as long as it is based on reciprocity” and introduced Section 9(1)(3) that
obligates the state police department of Vienna to transmit information about entries in criminal
records on demand by “youth welfare organizations in order to avert a concrete threat of a

certain minor caused by a certain person based on a special legislative regulation”.

Furthermore, the Austrian legislator introduced the regulations concerning the transmission of
information on criminal convictions to European Member states after Section 9 (1) and 9b
Criminal Records Code, the transmission of information on criminal convictions from European
Member states to Austria after Section 9c, the transmission of Criminal records certificates for
citizens of other Member States of the European Union after Section10a, the reply of a request
of a central authority of another Member State for information of the criminal record after

Section10b and the notice to the member States of the European Union after Sectionl1a.

3.5. In your view, does the current legal framework comply with Art. 107?

Article 10 (1)

The current Austrian legal framework regarding the work ban after Section 220b Criminal Code
does not fully comply with Article 10 (1). On the one hand it goes further than the Directive
because the work ban prevents a natural person not only from practicing at least professional
activities involving direct and regular contacts with children but also from practicing professional
and commercial activities, as well as activities for an organization or any other voluntary
management. On the other hand it requires that the offender who committed a criminal offence
against the sexual integrity and self- determination of minor has additionally to work or intended
to work at the time of the crime on a professional or voluntary level for an organization or any

other facility which provides parenting, educating or supervising of minors or intensive contact
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with minors. Article 10 (1) only requires a convicted person, convicted of any of the offences

referred to in Articles 3 to 7 of the Directive.

Article 10 (2)

The current legal framework regarding the entitlement of employers to request information on
prior convictions, when recruiting a person for professional or organised voluntary activities
involving direct and regular contacts with children, fully complies with Article 10 (2). According
to the Directive, the Member State can decide whether the employer has access upon request or
via the person concerned of the existence of criminal convictions for any of the offences
referred to in Articles 3 to 7 entered in the criminal record or of the existence of any work ban.

Therefore, Austria’s current framework is sufficient.

Article 10 (3)

The current legal framework regarding the transmission of information on criminal convictions

complies with fully complies with Article 10 (3).

If no, what additional measures should be taken in order to comply with Art. 107

In order to fully comply with Article 10 (1), the Austrian legislator should waive the requirement
that the convicted offender has additionally to work or intended to work at the time of the crime
on a professional or voluntary level for an organization or any other facility which provides

parenting, educating or supervising of minors or intensive contact with minors.

Provisions from Directive 2011/93 EU Coresponding provisions from your

national legislation

Article 10 Section 220 b Criminal Code:

Disqualification arising from convictions If the offender has committed a punishable action
1. In order to avoid the risk of repetition of against the sexual integrity and self-determination of
offences, Member States shall take the necessary a person under age, and has at the action time
measures to ensure that a natural person who has exercised an employment or other activity in an
been convicted of any of the offences referred to in association or another institution or intends to
Articles 3 to 7 may be temporarily or permanently exercise in education, training or supervision of a
prevented from exercising at least professional person under age or usually has intensive contacts
activities involving direct and regular contacts with with persons under age, the exercise to this and
children. comparable activities is to be prohibited, for a
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duration from at least one and at most to five years,
provided that the danger passes, that he will
commit, otherwise, under exploitation to him, such
an a punishable action with not only light outcome
at compulsory opportunity.

2. Member States shall take the necessary measures
to ensure that employers, when recruiting a person
for professional or organised voluntary activities
involving direct and regular contacts with children,
are entitled to request information in accordance
with national law by way of any appropriate means,
such as access upon request or via the person
concerned, of the existence of criminal convictions
for any of the offences referred to in Articles 3 to 7
entered in the criminal record or of the existence of
any disqualification from
involving direct and regular contacts with children

exercising  activities

arising from those criminal convictions.

Section 9a (2) Criminal Records Code:

In accordance to special legal regulations, the
federal police management of Vienna has to give to
the youth well-being bearers, school authorities as
well as official authorities and personnel places of
the authorities in connection with the employment
of people in facilities to the care, education or
instruction of children and youthful information,
data about according to Section 2 para. 1a indicated
convictions as well as about data according to
Section 2 para. 1 Z 7 and 8.

Section 10a (1) Criminal Records Code:

If an application for exhibition of a penal register
certificate is made by a citizen of another member
state, the responsible authority has to go follow
Section 10 and to concern, in addition, the federal
police management of Vienna for the purpose of
obtaining information from the penal register of the
origin state of the applicant by means of form
according to appendix IX to the EU-JZG of the
central authority of the origin state of the applicant.
The occurred information through the origin state
is to be transmitted to the affected person.

Section 10b (1) Criminal Records Code:

The federal police management of Vienna has to
answer requests from central authorities of the
other member states regarding information of the
penal register for the purpose of information to the
affected Austrian citizen within twenty working
days from entrance of the request. Besides, the
content restrictions. |...]

3. Member States shall take the necessary measures
to ensure that, for the application of paragraphs 1
and 2 of this Article, information concerning the
existence of criminal convictions for any of the
offences referred to in Articles 3 to 7, or of any
disqualification from exercising activities involving
direct and regular contacts with children arising
from those criminal convictions, is transmitted in
accordance with the procedures set out in Council
Framework Decision 2009/315/JHA of 26
February 2009 on the organisation and content of

Section 9 (1) Criminal Records Code:
Disregarding federal laws and interstate
arrangements to intended cases, the land police
management of Vienna has to give information
about has to give free information from the penal
register registered data
according to Section2 para. 1 Z 1 to 6:

1. To all home authorities, the offices of the federal
police as well as concerning the members of the
federal army also the military.

in

about upon request

2. Authorities of a member state of the European
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the exchange of information extracted from the
criminal record between Member States [13] when
requested under Article 6 of that Framework
Decision with the consent of the person concerned.

Union for the purposes of the
management, as well as all foreign authorities,
provided that mutuality exists,

security

3.iln accordance with special legal regulations to
youth well-being bearers for the avoidance or to the
defence of a concrete danger of a certain child
under age by a certain person.

Section 9b (para. 1-3) Criminal Records Code:

1) In proportion to the other member states of the
European Union an appendix about everybody has
to be connected to the information from the penal
register (Sections 9 and 9a) according to Section 2
para. 1 Z 9 to taken up data. The information
granting occurs under use of the form according to
appendix IX to the federal law about the judicial
cooperation in criminal cases with the member
states of the European Union (EU-JZG), BGBI I
No. 36/2004, idF BGBIL. 1 No. 134/2011. The
connection of a translation is not necessary.

(2) The information is prompt to give at the latest,
however, within ten working days from entrance of
the request. If the federal police management of
Vienna needs further information about the
identification of the person to whom the request
refers, she immediately has to consult the central
authority of the asking for member state to be able
to give the requested information within ten
working days on receipt of the further information.
(3) If the central authority of the judgment state has
informed the federal police management of Vienna
on the occasion of the transmission of information
from the penal register of the fact that these may
not be passed on for other purposes than that one
penal procedure, the information is to be marked
accordingly. In such a case the asking for member
state  is be expelled
information to the judgment state.

to concerning  further

Section 9c:

The police state department of Vienna has to
transmit requests of national authorities to access
information of the criminal record of other member
states to the central authority of the country of
origin of the person concerned. The police state
department of Vienna also has to forward incoming
information to the requesting authority.

The Transmission of Criminal records certificates

for citizens of other Member States of the
European  Union is  regulated in  §10a
Strafregistergeset:
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Section 10a

(1): If a citizen of another Member State requests a
criminal record certificate, the competent authority
has to act after §10 Strafregistergesety and has to
inform the police state department of Vienna
regarding the gathering of information of the
criminal record of the country of origin of the
applicant (Formulars laut Anbang 1X zum EU-JZG).
The country of origin has to transmit the gathered
information to the person concerned.

(2): If the country of origin does not react within
two months of the request of information, the state
police department of Vienna has to inform the
person concerned that the country of origin has not
transmitted any information of the national criminal
record.

(3) The authority which is competent for the issue
of a criminal record certificate after Section 10 is
obligated to cooperate in conjunction with the
request of information of the country of origin,
especially with the verification of identification of
the requested person. The competence for the
cooperation is determined by the main residence of
the applicant in the country. In the absence of a
main residence in the country it is determined by
the residence in the county, then by the last main
residence in the country and then by the last
residence in the country.

Section 10b:

The police state department of Vienna has to
answer the request for information of an Austrian
citizen’s criminal record to a central authority of
another Member State within twenty working days
from receipt of the request. Content related
restrictions after Section10 (1) regarding the data
after Section 2/2/1-9 and the ground of refusal
after Section 10/3/2.S are not to be considered.

Section 11a:

If the state police department of Vienna knows that
the convicted offender has several citizenships
within the European Union, it has to inform the
central authority of the convicted offender’s
country of origin as fast as possible about every
single registered criminal conviction, as well as later
amendments or cancellations or removals of entries.
Requests of the central authority of the country of
origin for transmission of a copy of a conviction
based on a verdict and for permission for further
information are to be forwarded to the ordinary
court of first Instance for further action.

49



el§(' Legal Research Group on Children’s Rights

| ELSA AUSTRIA

The European Law Students’ Association

TorIC 4.

Victim identification

(Article 15 (4))

4.1. Please describe the national legal framework with regard to victim identification

(means and measures in order to identify victims)

“Victim Identification is the term often given to the analysis of photographs and films depicting
the sexual abuse of a child — known as child abuse material (CAM) — with the objective of
locating the child and/or abuser seen in them. Victim identification is a combination of image
analysis and traditional investigative methods. Image analysis is the examination of the digital,
visual and audio content of those photographs and films for identification purposes. Clues can
come from many places and in many forms, and it is the task of the victim identification specialist
to retrieve those clues and piece them together using a range of specialized tools. The results of
this analysis of the virtual world will be crucial to the investigation that can then take place in the

physical world.” 8

In general, the collaboration and coordination between the prosecuting authorities in Austria and
other states concerning victim identification work well. The collaboration is based on the
regulations of the police cooperation law, the INTERPOL bylaws, the EUROPOL convention
and bilateral treaties related to the security police law, criminal law and criminal procedure law.
The responsible Austrian registration office against child pornography of the criminal
investigation department accepts information about material related to child pornography from
national and foreign prosecuting authorities, as well as from internet users.” While investigating
unknown victims and offenders of child abuse, the registration office against child pornography
works already close with INTERPOL. INTERPOL is the largest international organization that
fights against cross border crime. Due to the foundation of the INTERPOL office in Vienna,
that is located in the criminal investigation department, the quality of the collaboration increased.
Since the introduction of the International Child Sexual Exploitation image database (ICSE DB),
managed by INTERPOL, in Austria in 2010, there is a constant international exchange based on

this database which is the reason for the success of certain operations.SO The ICSE DB:

8 http://www.interpol.int/Crime-areas/Crimes-against-children/Victim-identification (4.4.2014).

4 http://www.parlament.gv.at/PAKT/VHG/XXIIT/AB/AB_00362/fnameorig_076251.html (5.4.2014).
50 http://www.bmi.ov.at/cms/bmi/ news/bmi.aspx?id=443664514438455A4A48513D&page=60&view=1
(10.4.2014).
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“Is a powerful intelligence and investigative tool which allows specialized investigators to share
data with colleagues across the world. Available through INTERPOL's secure global police
communications system (known as 1-247), the ICSE DB uses sophisticated image comparison
software to make connections between victims, abusers and places. [...] The ICSE DB enables
certified users in member countries to access the database directly and in real time, thereby
providing immediate responses to queries related to child sexual exploitation investigations.” >!

In process of the research, no other national legal framework was found.

4.2. Which steps have been taken in your Member State in order to implement Article
15 (4)?

There are no actual steps which have been taken by Austria to implement Article 15 (4).

4.3. In your view, does the current legal framework comply with Art. 15 (4)? If no, what
additional measures should be taken in order to comply with Art. 15 (4)?

The current legal framework complies with Article 15 (4) because Austria takes the necessary
measures to enable investigative units or services to attempt to identify the victims of the

offences referred to in Articles 3 to 7, in particular by analysing child pornography material.

TorIC 5.

(Extraterritorial) jurisdiction

(Article 17 and Recital 29)
5.1. Please describe the national legal framework with regard to (extraterritorial)
jurisdiction for offences referred to in Articles 3-7 of the Directive

5.1.1. Obligatory grounds and modalities of jurisdiction for all offences listed in the
Directive (Art 17(1a and b), (3) and (5))

Does your MS establish its jurisdiction where the offence is committed in whole or in part within

its territory (Art. 17(1)(a))?

51 http://www.interpol.int/Crime-areas/Crimes-against-children /Victim-identification (4.4.2014).
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Yes. The “principle of territoriality” (Section 62 Criminal Code) states that the Austrian criminal
law applies for those acts which have been committed in Austria. It is sufficient that the offender

has entered into a phase of executing the action in Austria.

The principle of territoriality is enhanced by the so called “flag principle” (Section 63 Criminal
Code). Acts on board of ships and aircrafts fall under the criminal jurisdiction of the State in

which they are registered.

Does your MS establish its jurisdiction where the offence is committed outside its territory but

the offender is one of its nationals, (Art. 17(1)(b))?

Yes. Section 64 of the Austrian Criminal Code (§7GB) lists offences which are punishable under
Austrian law regardless where they were committed. Some offences require that the offender is
an Austrian citizen. Regarding to Section 64 some sexual offences™are punishable under
Austrian law if the offender or the victim is Austrian or has got his usual resident in-country or if
through the crime other Austrian interests are violated or the offender was at the time of the
crime foreigner, is in Austria and can’t be extradited. Sexual offences which are not listed in
Section 64 (1) 4a can be sanctioned if they were committed by an Austrian to an Austrian and if

both have got their residence or ordinary residence in-county.

The Austrian criminal law applies also for other offences, than those mentioned in Sections 63
and 64, which were committed abroad, if the offence is also punishable by the laws of the place
where the crime was committed, if the perpetrator was Austrian at the time of the offence or

later gained the Austrian citizenship and still owns it at the beginning of the criminal procedure.

The punishability is omitted, if the punishability of the crime is ceased by laws of the place where
the crime was committed or if the perpetrator was legally binding discharged by a court of the
state where the crime was committed or the prosecution was suspended by any other way or if
the perpetrator was legally binding sentenced by a foreign court and the sentence was fully

executed, or if it wasn’t executed, it was waived or the execution is past the statute of limitation

52 Section 6a (1) 4a Criminal Code: Genital mutilation according to Section 90 (3), extortion abduction (Section 102),
deliverance to a foreign power (Section 103), black-birding (Section 104), human trafficking (Section 104a), serious
coetcion according to Section 106 (1/3), forbidden adoption placement (Section 194), forcible rape (Section 201),
sexual coercion (Section 202), sexual abuse of a defenceless or mentally handicapped person (Section205), heavy
sexual abuse of minors under 14 (Section 206), sexual abuse of minors under 14 (Section 207), pornographic
presentation of minors according to Section 207a (1) and (2), sexual abuse of juveniles (Section 207b), abuse of
authoritative relation according to Section 212 (1), promotion of prostitution and pornographic presentation of
minors (215a), transnational prostitution trade (Section 217).
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by the foreign law or as long as the execution of the sentence of a foreign court is totally or

partial suspended.

Does your MS establish its jurisdiction where the offence referred to in Article 17(3) is

committed by means of information and communication technology accessed from its territory,

whether or not based on its territory (Art. 17(3))?

There is no specific legislative provision in this regard, even though in Section 64 (6) of the
Austrian Criminal Code is a general clause which says that “other sanctioned actions, which has
to be followed by Austria, even though they were committed abroad, if it is its duty, not minding

the criminal laws of the place where the crime was committed”.

However, it would seem that where an offence can be committed by means of information and
communication technology accessed from Austria (even where the technology is not based in
Austria), the offender would be subject to the jurisdiction of the Austrian courts if it fits the

requirements of Sections 62-65.7

Is your MS jurisdiction based on the nationality of the offender for offences committed outside

the territory subordinated to the condition that the prosecution can only be initiated following a

report by the victim or a denunciation by the State where the offence was committed (Art.
17(5))?
No.

5.1.2. Obligatory grounds and modalities of jurisdiction for specific offences listed in the

Directive (Art. 17 (4))

Is your MS jurisdiction based on the nationality of the offender for offences committed outside

the territory concerning the offences referred to in Article 17(4) subordinated to the condition

that the acts are criminal offences at the place where they were performed?

Yes. As mentioned above, Section 64 of the Austrian Criminal Code (§#GB) lists offences which
are punishable under Austrian law regardless where they were committed and also regardless of

the condition that the offences are criminal offences at the place they were performed. Regarding

53 See the corresponding provisions.
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to Section 64 some sexual offences™ are punishable under Austrian law if the offender or the
victim is Austrian or has got his usual resident in-country or if through the crime other Austrian
interests are violated or the offender was at the time of the crime foreigner, is in Austria and
can’t be extradited. Sexual offences which are not listed in Section 64 (1) 4a can be sanctioned if
they were committed by an Austrian to an Austrian and if both have got their residence or

ordinary residence in-county.
5.1.3 Optional extension of jurisdiction for all offences listed in the Directive (Art. 17(2))

Does your MS establish its jurisdiction where:

a) The victim is a national or a habitual resident in its territory (Art. 17(2)(a))?

As noted above, in respect of the prosecution of offences which would be offences under
Sections 90, 102-104a, 106, 194, 201-202, 205-207b, 212, 2152 and 217 of the Austrian Criminal
Code it is not a condition that the acts must be committed in Austria when the perpetrator or the

victim is Austrian or has his habitual residence in the country.

Section 64 paragraph 1 line 6 provides that Austria is obliged to prosecute other punishable
actions, even if they have been committed abroad, regardless of the criminal laws on the site of
crime. Line 7 provides that offences can be sanctioned if they were committed by an Austrian to

an Austrian and if both have got their residence or ordinary residence in-county.

b) The offence is committed for the benefit of a legal person established in its territory (Art. 17
2)(b))?

No, it is not.

¢) The offender is a habitual resident (Art. 17(2)(c))?

5 Section 6a (1) 4a Criminal Code: Genital mutilation according to Section 90 (3), extortion abduction (Section 102),
deliverance to a foreign power (Section 103), black-birding (Section 104), human trafficking (Section 104a), serious
coetcion according to Section 106 (1/3), forbidden adoption placement (Section 194), forcible rape (Section 201),
sexual coercion (Section 202), sexual abuse of a defenseless or mentally handicapped person (Section205), heavy
sexual abuse of minors under 14 (Section 206), sexual abuse of minors under 14 (Section 207), pornographic
presentation of minors according to Section 207a (1) and (2), sexual abuse of juveniles (Section 207b), abuse of
authoritative relation according to Section 212 (1), promotion of prostitution and pornographic presentation of
minors (215a), transnational prostitution trade (Section 217).
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Yes. Like stated above Section 64 (1) 4a also provides that offences which fall under this
provision were committed by a person, who has his habitual residence in Austria, are punishable

under Austrian law.

If no, what are in your view the prospects of your MS prevailing itself of the option provided in

Article 17?

Austria has transposed most part of the optional jurisdiction from Article 17 (2) of the Directive
into Austrian law. Lacking is the establishment of jurisdiction for offences committed for the

benefit of a legal person established in its territory (Section. 17 (2)(b)).

5.2. Which steps have been taken in your MS in order to implement Article 177

The legislation referred to above was partially introduced to implement Article 17 of the

Direction.

5.3. In your view, does the current legal framework comply with Article 177

No, not in full.

If no, what additional measures should be taken in order to comply with Article 177

In the enumeration of the Sections 62-65 solicitation of children for sexual purposes (Sec. 208a)
and also offences committed by means of information and communication technology accessed

from Austria, even where the technology is not based in Austria, are not mentioned explicitly.

Even though Sec. 64 (6) of the Austrian Criminal Code contains a general clause which says that:

“Other sanctioned actions, which has to be followed by Austria, even though they were
committed abroad, if it is its duty, not minding the criminal laws of the place where the crime was
committed”,

legislation should be introduced to conform that the Austrian courts can assert jurisdiction
where an offence is committed by means of information and communication technology

accessed from Austria and for solicitation of children according to Sec. 208a.
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Corresponding provisions from your

national legislation

Article 17
Jurisdiction and coordination of prosecution

1. Member States shall take the necessary measures
to establish their jurisdiction over the offences
referred to in Articles 3 to 7 where:

(a) the offence is committed in whole or in part
within their territory; or

(b) the offender is one of their nationals.

2. A Member State shall inform the Commission
where it decides to establish further jurisdiction
over an offence referred to in Articles 3 to 7
committed outside its territory, inter alia, where:

(a) the offence is committed against one of its
nationals or a person who is an habitual resident in
its territory;

(b) the offence is committed for the benefit of a
legal person established in its territory; or

(c) the offender is an habitual resident in its
territory.

3. Member States shall ensure that their jurisdiction
includes situations where an offence referred to in
Articles 5 and 6, and in so far as is relevant, in
Articles 3 and 7, is committed by means of
information and communication  technology
accessed from their territory, whether or not it is
based on their territory.

4. For the prosecution of any of the offences
referred to in Article 3(4), (5) and (6), Article 4(2),
(3), (5), (6) and (7) and Article 5(6) committed
outside the territory of the Member State
concerned, as regards paragraph 1(b) of this Article,
each Member State shall take the necessary
measures to ensure that its jurisdiction is not
subordinated to the condition that the acts are a
criminal offence at the place where they were
performed.

5. For the prosecution of any of the offences
referred to in Articles 3 to 7 committed outside the
territory of the Member State concerned, as regards
paragraph 1(b) of this Article, each Member State
shall take the necessaty measures to ensure that its
jurisdiction is not subordinated to the condition

Punishable actions in-country
Section 62 The Austrian criminal laws apply for all
offences, committed in-country.

Punishable actions on board of Austrian ships
or aircraft

Section 63 The Austrian criminal laws also apply
for offences, which were committed on board of an
Austrian ship or aircraft, unattached where it is
located.

Punishable abroad, which
prosecuted regardless to the laws of the place
where the crime was committed

actions are

Section 64 (1) The Austrian criminal laws apply
unharmed by the criminal law of the place where
the crime was committed for following offences
committed abroad:

4a. Genital mutilation according to Section 90 (3),
extortion abduction (Section 102), deliverance to a
foreign power (Section 103), black-birding (Section
104), human trafficking (Section 104a), serious
coetcion according to Section 106 (1/3), forbidden
adoption placement (Section 194), forcible rape
(Section 201), sexual coercion (Section 202), sexual
abuse of a defenceless or mentally handicapped
person (Section 205), heavy sexual abuse of minors
under 14 (Section 2006), sexual abuse of minors
under 14 (Section 207), pornographic presentation
of minors according to Section 207a (1) and (2),
sexual abuse of juveniles (Section 207b), abuse of
authoritative relation according to Section 212 (1),
promotion of prostitution and pornographic
presentation of minors (215a),
prostitution trade (Section 217), if

a) the offender or the victim is Austrian or hast got
his usual resident in-country,

transnational

b) through the crime other Austrian interests are
violated or

¢) the offender was at the time of the crime
foreigner, is in Austria and cant be extradited;

5...

Other sanctioned actions, which has to be followed
by Austria, even though they were committed
abroad, if it is its duty, not minding the criminal
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that the prosecution can only be initiated following
a report made by the victim in the place where the
offence was committed, or a denunciation from the
State of the place where the
committed.

offence was

laws of the place where the crime was committed.
Sanctioned actions, committed by an Austrian to an
Austrian, if both have got their residence or
ordinary residence in-county.

Participation (Section 12) to a punishable act, which
was committed by the offender in-country, as
fencing (Section 164) and money laundering
(Section 165) in connection to a crime committed
in-countty.

(2) If it is only impossible to exert the criminal laws
mentioned in sub-para. 1, because the offence
proves to be action which is sentenced more
stringent, the offence committed abroad shall be,
not concerned by the laws of the place where the
crime was committed, be punished by the Austrian
criminal laws.

Punishable actions abroad, which are only
prosecuted if they are punishable by the laws of
the place where the crime was committed
Section 65 (1) For other offences, than those
mentioned in Sections 63 and 64, which were
committed abroad, the Austrian criminal laws apply,
if the offence is also punishable by the laws of the
place where the crime was committed:

1. If the the perpetrator was Austrian at the time of
the offence or later gained the Austrian citizenship
and still owns it at the beginning of the criminal
procedure.

2. If the perpetrator was a foreigner at the time of
the offence, get caught in-country and cant be
extradited to a foreign country because of an other
reason than the offence

The sentence should be determined in a way, that
the offender isn’t worse-posed by the whole impact
than by the law of the place where the crime was
committed.

If there is no penal power on the place where the
crime was committed, it is adequate, if the crime is
punishable by the Austrian laws.

The punishability is omitted:

1. If the punishability of the crime is ceased by laws
of the place where the crime was committed;

2. If the perpetrator was legally binding discharged
by a court of the state where the crime was
committed or the prosecution was suspended by an
other way;

3. If the perpetrator was legally binding sentenced
by a foreign court and the sentence was fully
executed, or if it wasn’t executed, it was waived or
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the execution is past the statue of limitation by the
foreign law;

4. As long as the execution of the sentence of a
foreign court is totally or partial suspended.
Preventative measures as provided in the Austrian
laws, if the requirements are fulfilled, shall be
directed against an Austrian even than if he cannot
be punished in-country according to the causes of
the previous sub-para.

ToPIC 6.

Assistance, support and protection measures for child victins

(Articles 18, 19, 20 and Recitals 30, 31, 32)

6.1. Please describe the current national legal framework with regard to child victims

6.1.1. General framework of protection (Art. 18)

Has your MS transposed Council Framework Decision 2001/220/JHA of 15 March 2001 on the

standing of victims in criminal proceedings?

According to Section 10 para 1 of the Austrian Code of Criminal Procedure a victim of a crime
has the right to participate in the criminal proceedings. In this context, the law enforcement
authorities (criminal police, prosecution) and the court are obliged to respect the rights and
interests of the victims.” Section 10 para 3 of the Austrian Code of Criminal Procedure describes

the standing on victims in criminal proceedings in more detail and states that:

“All authorities, bodies and people engaged in criminal proceedings have to treat victims with
respect for their personal dignity and note their interest in protecting their highly personal sphere
of life during criminal proceedings. This is especially true for disseminating photographs and
information of data, that could easily acquaint the victim’s identity to a larger group of people,
without this being provided in purpose of criminal justice.”

From what point in time are competent authorities in your MS obliged to take assistance and

support measures in relation to a potential child victim (Art. 18 (2)?

5% Eder-Rieder, “Die Stellung des Opfers im neuen Strafverfahren, JSt 20087, 114.
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Section 78 para. 1 of the Austrian Code of Criminal Procedure provides information about the
“duty of disclosure” (Anzezgepflich?) of criminal offences. This “duty of disclosure” obliges all
public authorities or departments to report a suspected crime that happens within their legal
sphere of action to the criminal police or prosecution. Although two exceptions can be found in
section 78 para. 2, even though the principle of the protection of victims, pursuant to Section 78

para. 4, has top priority.

More specific rules for different professional groups, such as doctors or teachers can be found in
relevant regulations. Individuals, however, are not subject to reporting, but have the right to

lodge a complaint.”

Section 78 of the Austrian Code of Criminal Procedure states that:

“(1) If an authority or public office suspects a criminal offence within its legal sphere of action, it
is required to report this to the criminal police or prosecution.

(2) An obligation to report pursuant to paragraph 1 does not apply

1. If the disclosure would affect an official action that requires the effectiveness of a personal
mutual trust,

2. If and as long as there are sufficient reasons to believe that a criminal offence will be omitted in
a short time by compensating measures.

(3) The authority or public office has to provide highest standards of the protection of victims
and other people; if necessary, there is also a duty of disclosure pursuant to para. 2.”

Another protective regulation in terms of child abuse can be found in Section 211 para. 1 of the
Austrian Civil Code that provides information about the point in time when competent
authorities, in this case child care departments, are forced to intervene if it has been failed on

acting in the best interest of the child.

“The youth welfare department has to apply measures necessary to maintain the welfare of minor
court orders in the area of child custody. In exigent circumstances, it can take the necessary
measures of care and education provisionally while the judicial decision is pending, and he has to
apply for decision immediately within eight days. In the scope of the measures taken, the youth
welfare department is provisionally entrusted with custody.”

“The best interest of the child” (german: “Kindeswoh!”), defined in section 138 of the Austrian
Civil Code, is the highest principle within Austria's' Family Law, especially in fields of public

youth welfare and guardianship courts.

55 Zenz, “Die Anzeigepflicht von Arzten, Jugendwohlfahrtseinrichtungen und Schulpsychologen bei Verdacht auf
Kindesmisshandlung (Dissertation)”, http://www.plattform-educare.org/Dissertationen/Kindesmisshandlung.pdf,
accessed on 15 March 2014.
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“In all matters relating to the minor child, in particular the care and personal contacts, the best
interest of the child (child welfare) should be considered as highest principle and to ensure the
best possible.”

How does your MS treat the situation where the age of a person subject to an offence referred to

in Articles 3 to 7 of the Directive is uncertain but there is reason to believe that the person is a

child (Art. 18 (3)?

In the case that there is allegedly a child subject to an offence in Austria, the competent child
care department, which is instituted in the district authority or the responsible magistrate, will be
notified about child abuse immediately. They support children and adolescents in terms of

violence and provide guidance further on.

According to jurisdiction, children at the age of five years old are generally considered as
witnesses for questioning. Though there are exceptions to this rule, as to allow child victims
under five years old also to act as witnesses. In fact, each individual case needs to be considered
very carefully under the eyes of a psychological expert who determines the capacity of their
understanding. That is why the Austrian Supreme Court considers even three to four year old
child victims eligible for being a witness. Nonetheless, the ability to act as a witness under the age

of 3 is not negotiable.”
6.1.2. Specific assistance and support measures (Art. 19)

Does the legal framework in your MS concerning the commencement and duration of the

assistance and support measures enable child victims to exercise the rights set out in Framework

Decision 2001 /220/THA, and the Directive (Art. 19 (1))?

Since 1 January 2006, Austria has adopted a legal right to support victims of violence or
dangerous criminal threat, as well as victims who are violated in their sexual integrity under
certain conditions. Basically, there are two support components of facilitation ("dual
facilitation"): firstly, the psychosocial support before, during and after police and judicial hearings

and secondly, the legal assistance, i.e. legal advice and representation in court by attorneys.”’

Section 66 para. 2 of the Austrian Code of Criminal Procedure states that victims of sexual abuse

are always granted psychosocial and legal assistance before, during and post trial. In fact, the

56 Bart, “Kinder als Zeugen im Strafverfahren — insbesondere als Opfer sexuellen Missbrauchs”, OJZ 1998 (818) 3.
57 Bundeskanzleramt Osterreich, http: www.frauen.bka.gv.at/site/7224/default.aspx, accessed 15 March 2014.
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amendment of the sexual criminal law from 2008 made psychosocial assistance mandatory for

child victims under the age of 148

"Victims within the meaning of Section 65 para. 1 lit a or b must be granted at their request
psychosocial and legal assistance, to the extent necessary to provide procedural rights of victims
with the greatest possible consideration of their personal involvement. Victims who may have
been violated in their sexual integrity and haven't completed their fourteenth year of life yet are
obligated to psychosocial assistance. Psychosocial and legal assistance must be given before,
during and after trial. The Federal Minister of Justice is authorized to provide appropriate facilities
and facilitation to victims who are within the meaning of Section 65 para 1 lit a or b of the
Austrian Code of Criminal Procedure.”

Are any specific steps taken in your MS for the protection of children who report cases of abuse

within their family (Art. 19 (1))?

In cases of domestic violence within the family, Austria has two main regulations of protection.

The first regulation can be found in Section 382b of the Austrian Enforcement Act that provides
the protection of domestic violence within the family. This basically means that a temporary
injunction may be obtained against the violator by the competent court. In fact, the temporary
injunction instructs the violator to leave his/her home and also stay away from the surrounding

area.

“(1)  The Court has to grant the request of a victim, who was been insulted, threatened,
physically and mentally ~ attacked by a close relative and therefore makes it impossible to live in
the same apartment, to

1. Make the violator leave the apartment and its surrounding area
2. Prohibit the violators return to his home and the immediate environment, if the
applicant is in urgent need of the accommodation.”

Since 1 September 2013, child care departments have to be immediately notified by the police
about a temporary injunction, i.e a prevention to enter the home, for providing the highest
standards of protection for domestic violence in families. As soon as this step is taken, the child
care department informs other institutions or professionals who may take care of the children
further. Help will be provided either in terms of psychological care or other supports, such as

. . . .. . 59
intervention centres for minors who were victims of violence.

58 Die Osterreichische Justiz,

http://www.justiz.ov.at/web2013 /html/default/2c948485352081cf0135249¢f4880021.de.html, accessed 15 March
2014.

5 Help.gv.at, https://www.help.gv.at/Portal. Node/hlpd/public/content/291/Seite.2910017.html, accessed 16
March 2014.
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Section 38 Security Police Act states another personal protection order (para 1), as well as

another prohibition order to enter the home in cases of domestic violence (para 2).

“(1) If on the basis of certain facts, especially if there happened previous dangerous attacks on
life, health or freedom, and public security assumes that an immediate attack might be
approached, they are authorized to enter
1. The apartment of the endangered, and its immediate vicinity;
2. And, if the endangered is a minor (under age 14), they are also authorized to enter
a) the school of the endangered
b) a institutional child care center
¢) a facility of child care that differs from lit b), such as after-school care clubs.

(2) In course of a prohibition order to enter the home, bodies of public security are authorized to
1. Make the violator aware of his prohibition order in terms of entering the home, as well
as the places which are under protection.
2. Make him leave the protected place pursuant to Para 1, if he refuses to cooperate.

[N}

To take away the keys to the apartment pursuant to Para 1 Clause 1.
4. To give the violator the opportunity to gather his personal gadgets from the apartment
and get information about a place to stay.”

Are assistance and support measures in your MS made conditional on the child victim’s

willingness to cooperate in the criminal investigation, prosecution and trial (Art. 19 (2))?

No, a child victims' willingness to cooperate in the criminal investigations, prosecution and trial
are not made conditional to assistance and support measures in Austria. More importantly, there
is no obligation to testify for victims of sexual offences (no age limit) if the parties had an
opportunity to participate in a previous court hearing (“adversarial hearing”), as well as under 14-
year-old victims of other offences, if the parties also had an opportunity to participate in a

: : 60
previous court hearing.”

Section 156 para 1 Clause 2 of the Austrian Code of Criminal Procedure says that:

“(1) The obligation to testify is exempt:

2. People who might have been hurt by the accused alleged offence and who have not yet
reached the age of fourteen at the time of their testimony or may have been injured in
their sexual sphere, if the parties had the opportunity to participate in a previous
adversarial hearing (Sections 165, 247).”

Furthermore, Section 158 para 1 Clause 2 of the Austrian Code of Criminal Procedure provides

that:

“(1) Answering individual questions can refuse:

%0 Gewaltinfo.at, http://www.gewaltinfo.at/recht/strafverfahren/zeugen.php, accessed 16 March 2014.
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2. People who have been injured by the alleged offence of the accused in their sexual
sphere or could have been hurt, as far as they reveal details of the facts, the description
of which they consider to be unreasonable.”

Especially notable is Section 158 para 2, since it states an exception of section 158 para 1 clause 2
and provides that it is necessary for victims to testify because of the urgent and special
importance of their testimony.

“(2) The people referred to in para 1 may be required to testify despite refusal, if it is
indispensable because of the special importance of their testimony for the subject of the
proceeding.”

Does your MS legal framework provide an individual assessment of the specific circumstances of

each particular child victim to be undertaken, as described in Article 19 (3)?

Section 70 para 2 of the Austrian Code of Criminal Procedure provides information about

specific circumstances of a particular victim of its sexual integrity.

“(2) Victims who may have been violated in their sexual integrity shall be informed at the latest
before their first questioning, as well as their following legal rights:
1. To demand to be heard by a person of the same sex within the investigation process.
2. Answering questions on the circumstances of their most personal lives or details of the
offence the description of which they consider unreasonable to refuse (Section 158 para
1,2).
3. To demand to be heard in a gentle way within the trial (Section 165, 250, para 3).
4. To demand the public be excluded from the main hearing (Section 229 para 1).”

Are child victims of any of the offences referred to in Articles 3 to 7 of the Directive considered

as particularly vulnerable victims in your MS, pursuant to Article 2(2), Article 8(4) and Article
14(1) of Framework Decision 2001/220/THA (Art 19(4))?

In Austria, children of sexual abuse are particularly vulnerable victims. Therefore Section 66 para
2 of the Austrian Code of Criminal Procedure obliges psychosocial assistance for child victims
under the age of 14. This kind of assistance is also granted for children older than 14 but it is not

mandatory.

“Victims within the meaning of section 65 para 1 lit a or b must be granted at their request
psychosocial and legal assistance, to the extent necessary to protect the procedural rights of
victims with the greatest possible consideration of their personal involvement. Victims who may
have been violated in their sexual integrity and haven't completed their fourteenth year of life yet
are obligated to psychosocial assistance. Psychosocial and legal assistance must be given before,
during and after trial. The Federal Minister of Justice is authorized to provide appropriate facilities
and facilitation to victims who are within the meaning of section 65 para 1 lit a or b Code of
Criminal Procedure.”
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Furthermore, Section 66 para 1 of Austrians Code of Criminal Procedure provides additional
information about the specific catalogue of a victim's legal rights, such as representation and

access to files.

“(1) Victims have the legal right — regardless of their status as a private party

1. To be represented (Section 73).

2. To access records (Section 68).

3. To be informed by the subjects of the proceedings and their basic rights prior to
interrogations (Section 70 para 1).

4. To be notified of the progress of the proceedings (Section 177 para 5, 194, 197, Section
3, 206, and 208, para 3),

5. On translation assistance by interpreters in accordance with Section 56 para 2 and 7

6. Participate in an adversarial questioning of witnesses (Section 65) and at a
“Tatrekonstruktion” (section 150 para 1),

7. To be present during trial and to interview defendants, witnesses and experts, as well as
one of their claims,

8. To require the continuation of a set by the prosecution proceedings (Section 195 para
1)07’

Does your MS take measures to provide assistance and support to the family of child victim,

when the family is in its territory, as described in Article 19 (5)? If yes, please describe

There are several organizations in Austria which are specialized in assisting and supporting
families of child victims.”' These institutions are child care departments, child protection centres,
psychological care facilities specialized in sexual abuse, as well as physicians/hospitals and the

police.(’2

Does your MS apply Article 4 of Framework Decision 2001/220/JHA on the right to receive

information, to the family of the child victim?

Parents, who have custody of their children, are their legal representatives. Therefore, they have

access to the files regarding their children.
Article 4 of the Framework Decision 2001/220/JHA was transposed in Section 68 of the
Austrian Code of Criminal Procedure that states:

“(1) Private parties and private prosecutor are entitled to get access to the file, as far as their
interests are concerned; agreed, that the Section 51, 52, Section 1 para 2 clause 1 and 3 as well as

61 Beratungsstellen, http://www.beratungsstellen.at/fachgebiete/beratungsstellen-mit-fachgebiet-sexueller-
missbrauch-in-wien/ges2/5/0/W /0, accessed 16 March 2014.

92 Bundesministerium fiir Wirtschaft, Familie und Jugend,
http://bmwa.cms.apa.at/cms/content/attachments/8/6/4/CH0617/CMS1263906444774 /kso-6_auflage-2013-
web.pdf, accessed 16 March 2014.
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Section 53 shall apply. In addition, access to the file may only be refused or restricted, to the
extent if the purpose of the investigation or an unaffected statement would be at risk as a witness.
(2) This right of access is also granted to victims who do not participate as a private party in the
proceedings.

(3) The prohibition of publication under Section 54 applies to victims, a private party and private
plaintiff.”

6.1.3. Specific protection measures in criminal investigations and proceedings (Art 20)

Does the legal framework of your MS provide an obligation to appoint a special representative

for the child victim under certain circumstances, (Art. 20(1))? If yes, please specify which

Section 66 para 1 sub-para. 1 of the Austrian Code of Criminal Procedure provides information
about the legal representation and states that victims may be represented by attorneys,
recognized victim protection facilities, such as intervention centers against domestic violence, e.g
“Weifser Ring” (pursuant to Section 25 para 3 of the Federal Security Police Act,”SPG”), or by
other qualified people — among others legally trained relatives. These people support and assist

victims and exercise their procedural rights, unless otherwise specified by the law.*

Additionally, Section 73 of the Austrian Code of Criminal Process describes legal representatives

in more detail and states that:

“Representatives assist and support liable parties, victims, private parties, private prosecutors and
“Subsididrankliger”. They practice the procedural rights of the represented, as long as it is in
alighment with the law. As a representative is a person entitled to exercise the legal profession,
according to Section 25 para. 3 SPG, recognized organizations for protection or other suitable
people who may be nominated.”

Does the legal framework of your MS provide access for the child victim, without delay, to legal

counselling and legal representation (Art. 20.2)? If yes, please specify if it is:

a) Available for the purpose of claiming compensation?

Legal assistance is regulated in Section 66 para. 2 Austrian Code of Criminal Procedure. Victims
according to Section 65 sub-para. 1 lit a, who were violated in their sexual integrity, have a right
to psychosocial and legal facilitation on demand, as far as it is necessary to maintain their

procedural rights.

03 Eder-Rieder, Die Stellung des Opfers im neuen Strafverfahren, JSt 2008, 114 (114).
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Whether assistance is necessary or not, has to be evaluated by the institutions offering this
assistance themselves. However, it is not possible to lodge an appeal if a victim is refused to get
assistance, which is criticised in the doctrine. Therefore an introduction of a judicial monitoring
of the institution’s evaluation concerning the granting of psychosocial and legal assistance is

worth considering.

However, victims of sexual violence under an age of 14 have a right to psychosocial facilitation

in any way. (Section 66 para. 2 Austrian Code of Criminal Procedure).

The legal facilitation includes legal counselling and representation by an attorney. It is also
available for the purpose of claiming compensation according to section 67 Austrian Code of

Criminal Procedure.

b) Free of charge where the victim does not have sufficient financial resources?

The arising costs are covered by the Austrian ministry of justice.”*

Please describe your MS legal framework regarding interviews with child victims as foreseen in

Article 20 (3). Does your MS legal framework establish that:

a) Interviews with the child victim take place without unjustified delay after the facts have been

reported to the competent authorities?

The interview of the victim generally takes place after the report of the incident to the competent
authorities. Section 9 Austrian Code of Criminal Procedure regulates the so-called “principle of
acceleration” (in German: “Beschlennigungsverbof’) according to which criminal proceedings have

to be conducted in a timely manner.

b) Interviews with the child victim take place, where necessary, in premises designed or adapted

for this purpose?

The situation differs according to where the interview takes place. All regional courts provide

special premises equipped for interviewing child victims”, whereas most police stations lack in

% Lurf, “Opferschutz im Strafverfahren”, p. 219.

% Report of the forensic- psychiatric ambulance of the “General Hospital Vienna (“AKH Wien”) and the university
for medical sciences of Vienna (“Medizinische Universitit Wien”) p. 25
http://www.meduniwien.ac.at/orgs/fileadmin/gerichtsmedizin/images_2012/Forensisch-
Psychiatrische_Kinderschutzambulanz Voelkl-Kernstock 29.11.2012.pdf.
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child- appropriate rooms™. Nevertheless, the ministry of inner affairs planned a working group

aiming at introducing more appropriate rooms in the executive authorities’ premises.

c) Interviews with the child victim are carried out by or through professionals trained for this

purpose?

The treatment of victims during the judicial procedure is part of the annual further education
program of judges and prosecutors(’7. Sexual crimes are qualified as so-called “offences of
morality” (in German: “Sittlichkeitsdelifte’). Only judges and prosecutor with a special expert

knowledge are allowed to deal with such cases.

Furthermore, according to Section 165 para. 3 Austrian Code of Criminal Procedure, legal
authorities can also engage an official expert, such as a publicly authored and sworn psychiatrist
to conduct the interview. This can especially be the case if the victim is a minor and particularly

if he or she is under the age of 14.

d) The same persons, if possible and where appropriate, conduct all interviews with the child

victim?

There are generally no limits concerning the number of persons conducting the interviews with
the child victim. Nonetheless, according to article 3 of the UN Convention on the Rights of the
Child, which was implemented in Art 1 of the Austrian “federal constitutional law on the rights
of children” (in German: “Bundesverfassungsgesetz, iiber die Rechte von Kindern”)' the best interests of
the child shall be a primary consideration. Thus, a limitation of interviewers seems imperative if

it is in the child’s best interest.

e) The number of interviews is as limited as possible and interviews are carried out only where

strictly necessary for the purpose of criminal investigations and proceedings?

Para. 5 Austrian Code of Criminal Procedure determines the so-called principle of “legality and
proportionality” (in German: “Geserz- und 1 erhdltnismafSigkef). Criminal police, public prosecution
department and judicature only have the right to interfere into rights of a person if this is

explicitly regulated by law and necessary to fulfil their tasks. Section 2 sentence 1 regulates that,

¢6 Haller/Hofinger ,,Studie zur Prozessbegleitung®, p. 114.
07, Zweiter 6sterreichischer Kinderrechtebericht®, p. 133 http://www.kinderrechte.gv.at/wp-
content/uploads/2013/10/2_Oesterreichischer Staatenbericht zum Uebereinkommen_ueber die_Rechte des Ki

ndes_2002.pdf.

67



el§(' Legal Research Group on Children’s Rights

| ELSA AUSTRIA

The European Law Students’ Association

among several possible investigatory actions, competent authorities have to take the least

harmful action for the persons concerned.

What is more, according to para. 156 section 1 line 2 Austrian Code of Criminal Procedure,
persons under the age of 14 and/or that could have been violated in their sexual integrity, have
the right to refuse to give testimony according to section 250 para. 3 Austrian Code of Criminal
Procedure if he or she has already been interviewed and the involved parties have had the

opportunity to take part in it.

f) The child victim may be accompanied by his or her legal representative or, where appropriate,

by an adult of his or her choice, unless a reasoned decision has been made to the contrary in

respect of that person?

The accompaniment of a legal representative during the interview is permitted by law.

Witnesses of sexual violence have the right to be accompanied by a person of his or her choice, a

3560

so- called “Iertranensperson”, which can be translated as “person of trust””,according to section
160 para. 2 Austrian Code of Criminal Procedure. When it comes to witnesses under the age of
14, the consultancy of a “Iertranensperson” during the interview is mandatory according to section

160 para. 3 Austrian Code of Criminal Procedure.

Even though witnesses are generally free in their choice of a ,,Vertraunensperson’, they are
restricted in some constellations. According to section 160 para. 2 Austrian Code of Criminal
Procedure, persons who are suspected to be involved in the crime, who already testified or who
might be summoned to court as a witness, as well as person that could influence the witnesses’
testimony, are prohibited from being present during the interview. Hence, when it comes to a
testimony of a child victim of sexual violence, close relatives are generally inappropriate “persons
of trust” since they might have a negative influence on the child itself and/or might be needed as

. 69
witnesses themselves.”

Does the legal framework of your MS ensure that all interviews with a child victim, or where

appropriate, a child witness may be audio-visually recorded and that such audio-visually recorded

interviews may be used as evidence in criminal court proceedings (Art. 20 (4))?

08 https://www.help.gv.at/Portal. Node/hlpd/public/content/291/Seite.2910420.html, access: 02.03.2014.
9 Lurf, ,,Opferschutz im Strafverfahren auf internationaler und nationaler Ebene® p. 117.
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The audio- visual recording of interviews of a child victim of sexual violence is possible but
requires the permission of the minor itself as well as of its legal representative. An interview will
not be recorded if the perpetrator was using a camera during the crime”. A recorded interview
can be used as evidence in criminal court proceedings whereat the victim has to be informed

about according to section 165 para. 5 Austrian Code of Criminal Procedure.

Does the legal framework of your MS ensure that in criminal court proceedings relating to any of

the offences referred to in Articles 3 to 7 of the Directive, it may be ordered that:

a) The hearing take place without the presence of the public?

Section 10 para. 3 Austrian Code of Criminal Procedure explicitly imposes the protection of the
victim’s most personal sphere of life and particularly highlights the protection of its identity. In
cases of serious endangerment of a witnesses’ life, health or personal freedom according to
Section 162, the public can be excluded from parts of or from the trial”' as a whole according to
Sections 229 and 456 Austrian Code of Criminal Procedure,”. Beyond that, during the hearing of
witnesses it is also possible to temporarily preclude the accused person from the trial according

to section 250 para. 1 Austrian Code of Criminal Procedure.

b) The child victim be heard in the courtroom without being present, in particular through the

use of appropriate communication technologies?

For certain cases of sexual crimes, Austrian law provides a special kind of interview, the so-called
“contradictory interview” (in German: “kontradiktorische Einvernahme”)”. It means that victims are
interviewed in a separate room and can be heard in the courtroom through audio-visual systems,
such as cameras. This kind of interview can be conducted by request of the prosecution
department, ex officially or by so-called victims especially “worthy of protection” (para. 165

section 3 sentence 1 and section 4).

70 «Zweiter Osterreichische Kinderrechtsbericht” p. 133 http://www.kinderrechte.gv.at/wp-
content/uploads/2013/10/2_Oesterreichischer Staatenbericht zum Uebereinkommen_ueber die_Rechte des Ki

ndes_2002.pdf.
71 https://www.help.gv.at/Portal. Node/hlpd/public/content/291 /Seite.2910420.html.

72 Lurf, “Opferschutz im Strafverfahren” p. 163.
73 Lurf, “Opferschutz im Strafverfahren” p. 163.
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While this type of interview is mandatory for victims of sexual violence aged under 14, older
persons generally have to apply for it"". Only if it seems imperative according to judicial

discretion, the “contradictory hearing” can be conducted without a special request.”

Does the legal framework of your MS provide measures to protect the privacy, identity and
image of the child victim; and to prevent the public dissemination of any information that could

lead to identification of the child victims (Art. 20 (7))?

General protection of the privacy, identity and image of a victim is provided in the already
mentioned Section 10 para. 3 Austrian Code of Criminal Procedure. According to Section 162
sentence 1 Austrian Code of Criminal Procedure a witness has the right not to answer questions
concerning his or her identity as mentioned in Section 161 Austrian Code of Criminal Procedure
in cases of serious endangerment of the witnesses® or a third persons’ life, health or personal
freedom. Likewise, under the same circumstances, according to Section 51 para. 2 Austrian Code
of Criminal Procedure, it is possible to exclude personal data from the files as well as other data
that could give information about the identity of a person. What is more, according to Section 54
Austrian Code of Criminal Procedure the accused person and his or her legal representative are

explicitly prohibited from publishing personal data of victims and their relatives.

6.2. Which steps have been taken in your Member State in order to implement Articles

18, 19, 207? If yes, please specify

Concerning Article 20: The Austrian provisions concerning the representation and interview of
the child victim have been quite well developed already before the Directive 2011/93 has been

issued. This is why there have not been any concrete further steps taken to implement article 20.

6.3. In your view, does the current legal framework comply with Articles 18, 19, 207

Concerning Article 20: In contrast to the aforesaid concerning steps being taken in order to
implement Article 20, Austrian law does however not fully comply with Article 20. On the one
hand, Austrian regulations dealing with access to legal counselling, the representation and

accompaniment during the interview, as well as protection of the privacy and identity of the child

74 Seiler, “Strafprozessrecht”13, p. 122.
75 Schwaighofer, ,,Zur Verwendbarkeit kontradiktorischer Zeugenaussagen”, OJZ 2006/17.
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victim, fit up to standards as prescribed in the Directive 2011/93. On the other hand, provisions
concerning the conduct of the interview, such as certain qualifications required by the

interviewer, rather seem as recommended ideal conditions than as imperatively required.

If no, what additional measures should be taken in order to comply with Articles 18, 19,
207

To begin with, Austrian law shows a deficit in concrete provisions concerning the process of

interviewing witnesses of sexual abuse.

Interviewing victims of sexual abuse in premises adapted for this purpose should no longer have
the character of simple recommendations. It should be legally prescribed in police stations as

well as in court.

What is more, it should go without saying that an interview conducted by a person with a
professional training in interviewing victims of sexual abuse of course fits best to the victim’s
interests. Section 165 para. 3 line 2 Austrian Code of Criminal Procedure, which was already
described above, prescribes that a professional expert can be commissioned to conduct the
interview especially if the witness is younger than the age of 14. This section should however not
only highlight the interests of witnesses younger than the age of 14, but should also focus on

persons at least younger than the age of 18.

The same goes for the contradictory hearing: While witnesses younger than the age of 14 are ex
officially questioned in a contradictory hearing, older persons have to request for it. In order to
comply with Article 20 of the Directive, a contradictory hearing should become the general norm

for victims of sexual abuse and not the exception.

To sum up, considering the fact that the interview is one of the psychologically most challenging
procedural part for the victim itself, as well as that the interview itself is often one of the few
evidences in a trial to give proof of the crime, victim- friendly regulations concerning the

interview should be prioritized.
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Corresponding provisions from your

national legislation

Article 18
General provisions on assistance, support and
protection measures for child victims

No provisions.

Article 19
Assistance and support to victims

No provisions.

Article 20
Protection of child
investigations and proceedings

victims in criminal

1. Member States shall take the necessary measures
to ensure that in criminal investigations and
proceedings, in accordance with the role of victims
in the relevant justice system, competent authorities
appoint a special representative for the child victim
where, under national law, the holders of parental
responsibility are precluded from representing the
child as a result of a conflict of interest between
them and the child victim, or where the child is
unaccompanied or separated from the family.

Section 187 in connection with section 213
sentence 1 Austrian General Civil Code:

Section 187:

As far as neither parents nor grandparents can be
charged with custody of the child, the court has to
charge another appropriate person as a custody,
with regard to the best interests of the child.

Section 213 sentence 1:

In case that another person has to be partly or
completely charged with custody of a minor and in
case there cannot be found any relatives or other
close or particularly appropriate persons, the court
has to charge the youth welfare authorities with
custody of the minor.

2. Member States shall ensure that child victims
have, without delay, access to legal counselling and,
in accordance with the role of victims in the
relevant justice system, to legal representation,
including  for the purpose of claiming
compensation.  Legal counselling and legal
representation shall be free of charge where the
victim does not have sufficient financial resources.

Section 66 para. 2 sentence 1 Austrian Code of
Criminal Procedure:

Victims according to section 65 cipher 1 lit a or b
have, on their demand, to be granted psychosocial
and legal counselling, as far as it is necessary to
maintain their procedural rights, with greatest
respect to their personal concern.

3. Without prejudice to the rights of the defence,
Member States shall take the necessary measures to
ensure that in criminal investigations relating to any
of the offences referred to in Articles 3 to 7:

Para. 9 section 1 sentence 2 Austrian Code of
Criminal Procedure:

Criminal proceedings have to be conducted in a
timely manner without unjustified delay.

(a) interviews with the child victim take place
without unjustified delay after the facts have been
reported to the competent authorities;

No provisions.
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(b) interviews with the child victim take place,
where necessary, in premises designed or adapted
for this purpose;

Section 165 para. 3 sentence 2 Austrian Code of
Criminal Procedure:

Especially if the witness is younger than the age of
14, a publicly appointed and sworn expert can be
commissioned with hearing the witness.

(c) interviews with the child victim are carried out
by or through professionals trained for this
purpose;

No provisions.

(d) the same persons, if possible and where
appropriate, conduct all interviews with the child
victim;

Para. 5 section 2 sentence 1 Austrian Code of
Criminal Procedure:

Among several possible investigatory actions or
compulsory measures, competent authorities have
to take the least harmful action for the persons
concerned.

(e) the number of interviews is as limited as possible
and interviews are carried out only where strictly
necessary for the purpose of criminal investigations
and proceedings;

No provisions.

(f) the child victim may be accompanied by his or
her legal representative or, where appropriate, by an
adult of his or her choice, unless a reasoned
decision has been made to the contrary in respect of
that person.

Section 160 para. 2 sentence 1 and para. 3
Austrian Code of Criminal Procedure:

Section 160 para. 2 sentence 1:

On demand of the witness, any person of his or her
trust has to be permitted to be present during the
hearing.

Para. 3:

During the hearing of a mentally ill or mentally
disabled person, or of a person younger than the
age of 14, a person of trust has to be present in any
case.

4. Member States shall take the necessary measures
to ensure that in criminal investigations of any of
the offences referred to in Articles 3 to 7 all
interviews with the child victim or, where
appropriate, with a child witness, may be audio-
visually recorded and that such audio-visually
recorded interviews may be used as evidence in
criminal court proceedings, in accordance with the
rules under their national law.

Section 165 para. 1 and para. 5 sentence 1
Austrian Code of Criminal Procedure

Section 165 para. 1:

A contradictory hearing of the accused person or of
the witness, as well as its audio-visual recording is
legitimate, if there is concern that the hearing may
not be possible during the main trial due to factual
or legal causes.
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Section 165 para. 5 sentence 1:

Before the hearing takes place, the court has to
inform the witness that during the main trial the
written protocol of the hearing may be read out and
audio-visual recordings may be presented, even if
he or she refuses to give evidence during the
following proceedings.

5. Member States shall take the necessary measures
to ensure that in criminal court proceedings relating
to any of the offences referred to in Articles 3 to 7,
that it may be ordered that:

(a) the hearing take place without the presence of
the public;

(b) the child victim be heard in the courtroom
without being present, in particular through the use
of appropriate communication technologies.

Section 162 sentence 1 and section 229 para. 1
Austrian Code of Criminal Procedure:

Section 162 sentence 1:

If there is concern that the witness may severely
endanger his or her or a third person’s life, health,
physical integrity or freedom by announcing his or
her name and other personal data (section 161 para.
1 Austrian Code of Criminal Procedure) or by
answering questions, by which inferences could be
drawn on these data, he or she may get permission
not to answer such questions.

Section 229 para. 1 Austrian Code of Criminal
Procedure:

The public may be excluded from the main trial ex
officially or upon application of a person involved
in the trial or of a victim:

1. in case of disturbance of public order or national
security;

2. before discussion of the personal sphere of life or
sphere of secrets of the accused person, victim,
witness or a third person;

3. in order to protect the identity of a victim or of a
third person due to reasons as mentioned in section
162 Austrian Code of Criminal Procedure.

Section 165 para. 3 Austrian Code of Criminal
Procedure:

During the hearing of a witness the opportunity to
participate has to be restricted upon application of
the public prosecution department with respect to
his or her young age, mental situation or state of
health. The involved persons and their
representatives can follow the hearing by the use of
technical ~ equipment  providing  audio-visual
transmission and can make use of their right to ask
questions without being present during the hearing.
(...) In any case an encounter of the witness with
the accused person or other persons involved has to
be avoided.

74




elsa

The European Law Students’ Association

Legal Research Group on Children’s Rights

| ELSA AUSTRIA

6. Member States shall take the necessary measures,
where in the interest of child victims and taking into
account other overriding interests, to protect the
privacy, identity and image of child victims, and to
prevent the public dissemination of any information
that could lead to their identification.

Section 10 para. 3 sentence 1 and 2, section 51
para. 2 sentence 1 and section 54 Austrian Code
of Criminal Procedure:

Section 10 para. 3 sentence 1 and 2:

All competent authorities, institutions and persons
dealing with criminal proceedings have to treat the
victim with respect to his or her personal dignity
and have to pay attention on the protection of his
or her most personal sphere of life. This especially
goes for the disclosure of personal photographs as
well as the disclosure of personal data, by which the
victim’s identity could become known in a bigger
circle of persons, if there are no legal grounds in
criminal justice for such a disclosure.

Section 51 para. 2 sentence 1:

In case of an endangerment as mentioned in section
162 Austrian Code of Criminal Procedure (see
translation at 5.) a.)), it is legitimate to exclude
personal data, as well as other information that may
allow references on the identity or on personal
living conditions of the endangered person, from
the files, as well as to distribute copies in which
these information has been made unrecognizable.

Section 54:

The accused person and his legal representative are
permitted to utilize information they got during a
non-public trial or non-public taking of evidence or
by inspection of files. Nonetheless, they are
prohibited from distributing such information in
media or in any other way, by which the
information gets accessible to broad public under
the following conditions: these information have to
contain personal data of other persons involved in
the trial or of third persons and they must have not
been subject of a public trial or been made public in
another way and there must be interests in secrecy
worth being protected (sections 1 para. 1, 8, 9 DSG
2000) of other persons involved in the trial or of
third persons which must overbalance the public
interest on information.

ToPIC 7.
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7.1. Please describe the national legal framework with regard to websites containing or

disseminating child pornography. Please specify with regard to:
7.1.1. Obligatory take down measures (Art. 25 (1))

Does your MS legal framework provide for measures concerning removal of web pages

containing or disseminating child pornography (take down measures), hosted:

a) Within its territory? If yes, please specify

b) Outside its territory? If yes, please specify

There haven't been established any regulations regarding the issue of the removal of web pages
containing or disseminating child pornography in Austria yet. In fact, there is a great amount of

legislative action needed.

Nonetheless, Austria provides online registration offices, such as “Stopline”, where child
pornographic web pages can be reported. In experience, not every report may be classified as
illegal. If the contents are illegal “Stopline” will transmit the information received to the
competent authority of the ministry of interior. In the case that web pages that contain child
pornography are found within the territory of Austria, there won't be any problems with its
immediate removal. Yet the fact that most child pornographic contents are found on foreign
web severs complicate their removal considerably but do not make it impossible. Therefore
“Stopline” is connected to a global network with more than 37 online registration offices. This
allows national authorities to ensure a removal of child pornographic web pages even outside
their territory. Statistics show the global networks' success by stating that 90 percent of illegal

contents located all over Europe have been removed within 72 hours.”

7.1.2. Optional blocking measures (Art. 25 (2))

Does your MS legal framework provide for measures concerning blocking of access to web

pages containing or disseminating child pornography towards Internet users within its territory

(blocking)? If yes, please specify

76 Die Presse, http://diepresse.com/home/panorama/oesterreich/1389785/Kinderpornos_Paedophile-schotten-
sich-ab, accessed 21 March 2014.
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Child pornography is defined as a criminal act in section 207 a Austrian Criminal Code and is

described as:

Para. 1:

A person who
1. produces or
2. imports, transports or exports for the reason of distribution or
3. offers, provides, dedicates, shows to another person or makes accessible in any other
way, a pornographic depiction of a minor has to be sentenced with custodial sentence of
up to three years.

In Austrian law there cannot be found any concrete provisions regulating the blocking of access
to web pages as prescribed in the Directive 2011/93/EU. However, the Austrian minister for
inner affairs stated on the occasion of a parliamentary request, that, if a provider is hosting
material according to section 207a Austrian Criminal Code, the material has to be deleted from
its servers or put offline. Otherwise, legal actions, such as confiscation of the relevant servers can

be legitimate63.

To which extent blocking measures for web pages containing or disseminating child
pornography should be introduced in practice is still a quite open question. The public
discussion started rolling when an Austrian internet provider company (UPC Telekabel Wien) was
taken to court for not having blocked a certain website disseminating videos violating copyright
laws”". The European Court of Justice decided in a preliminary decision procedure that internet
providers can be condemned to block websites under certain circumstances’”. This decision is
subject of a controversial political debate” which is given proof by the existence of a number of

. e 30
pflVate mitiataves .

77 http:/ /diepresse.com/home/techscience/internet/1491002/ EuGH-ebnet-Weg-fur-Sperren-von-
DownloadWebsites-in-Osterreich, access: 19.03.2014.

78 http://futurezone.at/netzpolitik /upc-klage-wegen-kino-to-internetprovider-muessen-kuenftig-websites-
sperren/37.712.302, access: 20.03.2014.

7 http://www.ispa.at/fileadmin /ISPA /Service/Positionspapiere/ Zugangssperren/20100430_KiPo-
Positionspapier_final.pdf or http://www.parlament.ogv.at/PAKT/VHG /XXII/1/1_00294/fnameoric_010159.html
80 For example “stopline” (http://www.stopline.at/de/home/, access: 19.03.2014) or
“ispa”(https://www.wko.at/Content.Node/branchen/b/sparte_iuc/Telekommunikations--und-
Rundfunkunternehmungen/Infos-fuer-, access: 19.03.2014).
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7.2. Which steps have been taken in your MS in order to implement Article 257 Please

specify with regard to the different aspects of Art. 25 (take down, blocking)

Concerning Article 25 para. 2: As already said above, in Austrian law there were no concrete
steps taken to implement concrete provisions regulating the blocking of access to web pages as

presctibed in the Directive 2011/93/EU.

7.3. In your view, does the current legal framework comply with Article 257 If no, what

additional measures should be taken in order to comply with Article 257

Concerning Article 25 para. 2: Regardless of the fact that Austrian law doesn’t provide any
concrete steps regulating the blocking of certain websites, there are however ways to control and
restrict media containing or disseminating child pornography, such as prescribed in the already
mentioned section 207a Austrian Criminal Code. Hence, in the result of legal actions, the

Austrian provisions comply with the prescriptions of Article 25 para. 2 to a certain extent.
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TorIC 1.

Obligation to make the following conduct punishable when intentional and committed without

right: knowingly obtaining access, by means of information and communication technology, to child
pornography
(Article 5 (1) and (3) and Recital 18)

1.1. Please describe the national legal framework with regard to obtaining such access

The corresponding Bulgarian law is Article 1 and Article 159, para 6 of the Bulgarian Criminal

Code. Article 1, para 1 of the Bulgarian Criminal Code establishes the scope of this act, namely:

“[...] to protect the person and rights of citizens and the whole legal order established in this
country against criminal encroachments.” In addition, para 2 of Article 1 states that ,for
achievement of this objective the Criminal code shall determine which acts dangerous to society
constitute crimes and what punishments shall be imposed for them [...]”

This means that any acts dangerous to society shall be determined as a crime and any act
determined as a crime in the Bulgarian Criminal Code is definitely a crime according to the
Bulgarian law. This includes the crime established in Article 159, para 6 (the Bulgarian Criminal
Code) which corresponds to that provided for in Article 5 (3) of the Directive. Article 9 of the
Bulgarian Criminal Code states that a crime is any act dangerous to the society which has been
declared punishable by law. Moreover, Article 35 of the Bulgarian Criminal Code says that
punishment may be imposed to a person who has committed a crime, and such punishment shall
correspond to the crime and the punishment for the crime may only be imposed by the national

courts. In addition, Article 11, para 2 of the Criminal Code states that:

“An act shall be considered intentional where its perpetrator was conscious its nature of
dangerous to society, foresaw its consequences as dangerous to society and wished or allowed the
occurrence of such consequences.”

All these provisions altogether guarantee that intentional conduct is punishable. Art. 159, para 6

says that:

“A petrson who possesses or provides for himself/hetself or for another person through a
computer system or in another manner a pornographic material in whose creation a person who
has not turned 18 years of age has been used or a person who looks like such a person, shall be
punished by deprivation of liberty of up to one year or a fine of up to BGN two thousand.”
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1.2. Which steps have been taken in your MS in order to transpose Art. 5 (1) and (3)?

As far as we know such steps have not been taken.

1.3. In your view, does this legal framework comply with Art. 5 (1) and (3)?

Regarding Article 5(1) — the Bulgarian law guarantees that intentional conduct, when committed

without rights, is punishable.

Regarding Article 5(3), the corresponding provision - 159, para 6 of the Bulgarian Criminal Code
was adopted in 2007 and has not been amended ever since. It is obvious that no steps have been
taken towards harmonization of the Bulgarian legislation with the Directive. For the most part,
the current provision meets the requirements of the Directive. It is inconsistent in the section
regarding the punishment. According to the Bulgarian Criminal Code, if a person commits this
crime, they can be sentenced with deprivation of liberty of up to one year or a fine up to BGN
2000. In the second case (a fine up to BGN 2,000) they will successfully avoid the imprisonment

which does not comply with the aim of the Directive.

If no, what additional measures should, in your view, be taken in order to comply with
Art. 5 (1) and (3)?

Compliance with Article 5(1) already exists, and therefore, no additional measures need to be
taken.

There are two options for amendment of Art. 159, para 6 of the Bulgarian Criminal Code in

order to achieve compliance with Article 5(3) of the Directive.

Option 1 is to amend Article 159, para 6 as follows:

“A petrson who possesses or provides for himself/herself or for another person through a
computer system or in another manner a pornographic material in whose creation a person who
has not turned 18 years of age has been used or a person who looks like such a person, shall be
punished by deprivation of liberty of up to one year and a fine of up to BGN 2000.”

Thus, deprivation of liberty would become inevitable together with the fine. As such, the
provision could cover/cotrespond to the requirement of the Directive with regard to the

punishment.

Option 2 is to amend Article 159, para 6 as follows:
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“A petson who possesses or provides for himself/herself or for another person through a
computer system or in another manner a pornographic material in whose creation a person who
has not turned 18 years of age has been used or a person who looks like such a person, shall be
punished by deprivation of liberty of up to one year.”

In this case only a deprivation of liberty would be stipulated.

1.4. What is the status in your MS with regard to the options left to the MS to limit the
scope of the prohibition of the conduct defined under paragraphs 1 and 3, pursuant to

paragraph 7 of Article 57

The corresponding provision here is Article 195, para 6 of the Bulgarian Criminal Code:

“A person who possesses or provides for himself or for another person through a computer
system or in another manner a pornographic material in whose creation a person who has not
turned 18 years of age has been used or a person who looks like such a person, shall be punished
by deprivation of liberty of up to one year or a fine of up to BGN two thousand.”

The Criminal Code explicitly says that an object of the crime could also be a person “who looks

like” a person who has not turned 18 years.

Provisions from Directive 2011/93 EU Cormesponding provisions from your

national legislation

Article 5
Offences concerning child pornography

Bulgarian Criminal Code
Article 1

1. Member States shall take the necessary measures
to ensure that the intentional conduct, when
committed without right, referred to in paragraphs
2 to 6 is punishable.

2.(...)

3. Knowingly obtaining access, by means of
information and communication technology, to
child pornography shall be punishable by a
maximum term of imprisonment of at least 1 year.

4.0.)
5.0..)
6. (..)

(1) (Amended, SG No. 1/1991) The objective of
the Criminal code shall be to protect the person and
rights of citizens and the whole legal order
established in this criminal
encroachments.

country against
(2) For achievement of this objective the Criminal
code shall determine which acts dangerous to
society constitute crimes and what punishments
shall be imposed for them, and shall specify the
cases where instead of punishment measures for
social influence and education may be imposed.

Article 9

Crime shall be an act dangerous to society (action
or inaction), which has been culpably committed
and which has been declared punishable by law.

(2) Criminal shall not be an act which, although
formally containing the elements of crime provided
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by law, because of its insignificance is not
7. It shall be within the discretion of Member States dangerous to society or its danger to society is
to decide whether this Article applies to cases obviously insignificant.

involving child pornography as referred to in Article
2(c)(iii), where the person appearing to be a child Article 35

was in fact 18 years of age or older at the time of (1) Penal responsibility is personal.
depiction. (2) A punishment may be imposed only on a person
who has committed a crime provided for by the
law.

(3) The punishment shall correspond to the crime.
(4) A punishment for a crime shall be imposed only
by the established courts of law.

Article 159

(6) (Renumbered from paragraph 5 and amended,
SG No. 38/2007) A person who possesses or
provides for himself or for another person through
a computer system or in another manner a
pornographic material in whose creation a person
who has not turned 18 years of age has been used
or a person who looks like such a person, shall be
punished by deprivation of liberty of up to one year
or a fine of up to BGN two thousand.

ToPIC 2.

Online grooming: solicitation by means of information and communication technology of children

for sexual purposes

(Article 6 and Recital 19)

2.1. Please describe the national legal framework with regard to online grooming

Section 8 of the Bulgarian Criminal Code entitled ,,Debauchery” provides the legal framework

on this matter. Para 1 and 2 of Article 155a state that:

“(1) Anyone, who for the purpose of establishing a contact with a person who is under 18 years
of age, in order to perform fornication, copulation, sexual intercourse or prostitution, provides in
Internet ot in another manner information about him/her, shall be punished by deptivation of
liberty of one to six years and by a fine from BGN five thousand to BGN ten thousand.

(2) The same punishment shall be imposed also on that person, who for the purpose of
performing a fornication, copulation or sexual intercourse, establishes a contact with a person
who is under 14 years of age, by using information provided in Internet or in another manner.”
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Article 6 of the Directive corresponds to para 2 of the above mentioned. The stipulated
punishment is the same as in para 1, i.e. a deprivation of liberty of one to six years cumulatively

given with a fine from BGN 5,000 to BGN 10,000.

2.2. What is your MS position with regard to off-line grooming (see Recital 19)?

Both hypotheses — “on-line grooming” and “off-line grooming” are given in one Article, namely

— 1552 of the Code:
“Anyone, who for the purpose of establishing a contact with a person who is under 18 years of
age, in order to perform fornication, copulation, sexual intercourse or prostitution, provides in

Internet ot in anothetr manner information about him/her, shall be punished by deptivation of
liberty of up to five years and by a fine from BGN five thousand to BGN ten thousand.”

The term “in another manner” gives a very wide scope of possible actions, which includes all

types of establishing a contact, including offline.

2.3. Which steps have been taken in your MS in order to transpose Art. 67?

The abovementioned article was adopted in 2007 and amended in 2010. It has not been changed

ever since, which means that it has not been revised since the Directive has been adopted.

2.4. In your view, does this legal framework comply with Art. 67

Article 6 of the Directive gives us the following regulation:

1. The Directive requires that “Member States shall take the necessary measures to ensure that
the following intentional conduct is punishable”. The analysis made with regard to Article 5 (1)

in Topic 1 of this questionnaire is also applicable here;
2. This intentional conduct must be punishable, according to Bulgarian law it is;

3. The conduct shall be punished with a maximum term of imprisonment of at least 1 year.
According to the Bulgarian Criminal Code this crime is punishable by a maximum term of

imprisonment for six years, a minimum of one and, furthermore - by a fine;

4. The Directive also regulates the age of the victim. The victim is a person who has not reached
the age of sexual consent. According to the Bulgarian law, this is a person who has not turned 14

years of age. According to the Bulgarian Civil Law only a person who has turned 14 is able to

84



elsa Legal Research Group on Children’s Rights

| ELSA BULGARIA

The European Law Students’ Association

give consent for any kind of legal actions. The Bulgarian Criminal Law accepts the same terms.

This age is applicable for sexual acts as well;

5. The Directive also requires that “Member States shall take the necessary measures to ensure
that an attempt, by means of information and communication technology, ... is punishable.”
Article 18, para 1 of the Bulgarian Criminal Code regulates matter related to the attempt. The
attempt, as regulated in the Bulgarian Criminal Code, is an act that has been commenced, but not
completed or, although completed, the consequences dangerous to society provided by the law

and desired by the perpetrator have not occurred. Article 18, para 2 states that:

“for an attempt, the perpetrator shall be punished by the punishment provided for completed
crime, with due consideration taken of the degree of implementation of the intent and the reasons
because of which the crime remained unaccomplished.”

This article is a general provision. This means that the Bulgarian criminal system guarantees that

an attempt to any crimes is punishable, including solicitation of children for sexual purposes.

Provisions from Directive 2011/93 EU Cormesponding provisions from your

national legislation

Article 6 Bulgarian Criminal Code

Solicitation of children for sexual purposes Article 1

1. Member States shall take the necessary measures (1) (Amended, SG No. 1/1991) The objective of

to ensure that the following intentional conduct is the Criminal code shall be to protect the person and

punishable: rights of citizens and the whole legal order

the proposal, by means of information and established in this country against criminal

communication technology, by an adult to meet a encroachments.

child who has not reached the age of sexual For achievement of this objective the Criminal code

consent, for the purpose of committing any of the shall determine which acts dangerous to society

offences referred to in Article 3(4) and Article 5(6), constitute crimes and what punishments shall be

where that proposal was followed by material acts imposed for them, and shall specify the cases where

leading to such a meeting, shall be punishable by a instead of punishment measures for social influence

maximum term of imprisonment of at least 1 year. and education may be imposed.

2. Member States shall take the necessary measures Article 9

to ensure that an attempt, by means of information (1) Crime shall be an act dangerous to society

and communication technology, to commit the (action or inaction), which has been culpably

offences provided for in Article 5(2) and (3) by an committed and which has been declared punishable

adult soliciting a child who has not reached the age by law.

of sexual consent to provide child pornography (2) Criminal shall not be an act which, although

depicting that child is punishable. formally containing the elements of crime provided
by law, because of its insignificance is not
dangerous to society or its danger to society is
obviously insignificant.
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Article 35

(1) Penal responsibility is personal.

(2) A punishment may be imposed only on a person
who has committed a crime provided for by the
law.

(3) The punishment shall correspond to the crime.
(4) A punishment for a crime shall be imposed only
by the established courts of law.

Article 155a

(New, SG No. 38/2007)

(1) Anyone, who for the purpose of establishing a
contact with a person who is under 18 years of
age,...shall be punished by deprivation of liberty of
up to five years and by a fine from BGN five
thousand to BGN ten thousand.

(2) The same punishment shall be imposed also on
that person, who for the purpose of performing a
fornication, copulation or sexual intercourse,
establishes a contact with a person who is under 14
years of age, by using information provided in
Internet or in another manner.

TorIC 3.

Disqualification arising from convictions, screening and transmission of information concerning

criminal records

(Article 10 and Recitals 40-42)

3.1. Please describe the national legal framework with regard to disqualification arising
from conviction (Art. 10 (1)). Does your MS provide a legal framework on disqualification

arising from conviction for the offences listed in Arts. 3-7 of the Directive?

If yes, does it cover:

3.1.1. Professional activities involving direct and regular contact with children?

The Bulgarian legislation provides a general legal framework on disqualification from conviction

of any offences. In accordance with Article 37, para. 1 of the Bulgarian Criminal Code among

86



el§(' Legal Research Group on Children’s Rights

| ELSA BULGARIA

The European Law Students’ Association

other listed punishments could be found “deprivation of the right to hold a certain state or

public office” and “deprivation of the right to exercise a certain vocation or activity”.

Article 49 of the Code states that the punishment deprivation of rights, be it the right to hold a
certain state or public office or the right to exercise a certain vocation or activity, could be
imposed separately or in combination with another punishment. Moreover, Article 50, para. 1

stipulates that:

“The punishment by deprivation of the right to hold a certain state or public office and
deprivation of the right to exercise a certain vocation or activity shall be imposed in the cases
provided by the law, if holding the respective office or exercising the respective vocation or
activity is incompatible with the nature of the committed crime.”

However, Article 160 of the Criminal Code does not include sexual offences against children in
the list of the crimes which are punished with these two punishments. Therefore, the answer to
this question should be negative. Yet it should be mentioned that the bill of a new criminal code
provides a rule on disqualification from professional activities involving direct and regular

contact with children.
On the other hand, the Bulgarian legislation, and in particular, the Criminal Procedure Code in
Article 69, para.l foresees “Removal of defendant from office

Article 69, para. 1 of the Criminal Procedure Code

“Where the charge is for a malicious crime of general nature committed in connection with the
office and there are sufficient grounds to deem that the official position of the defendant will put
obstructions to objective, thorough and complete clarification of the circumstances under the
case, the Court may remove the defendant from office.”

3.1.2. Organised voluntary activities involving direct and regular contact with children?

Article 9, para. 1 of the Child Protection Act stipulates that “Legal entities, as well as separate
natural persons shall participate in the activities related to child protection under the terms and

conditions set forth in an act.”

3.2. Please describe the national legal framework with regard to access by employers
to information concerning the existence of criminal convictions when recruiting
(screening) (Art. 10 (2))

3.2.1. Does your MS provide a general legal framework for screening? If yes, please

describe the conditions for screening
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As a result of the fact that under the current Bulgarian legislation sexual crimes against children
are not punished with deprivation of exercising the professional activities involving contact with
children, there are rules that regulate the access to information by employers concerning
previous convictions. The Bulgarian Labour Code provides in Article 62, para 7 that documents
which are obligatory for entering into a labour contract should be further specified by the
Minister of Laboutr and Social Policy. Ordinance Ne4/11.05.1993 on the Documents Required
for a Labour Agreement regulates that certificates of previous convictions must be provided to

the employer.

Ordinance No. 4/11.05.1993

Article 1

“(1) For signing a labour agreement the following documents are required: ...
Certificate of Conviction when a law or regulation requires clear criminal record;”

3.2.2. Does your MS provide a specific legal framework on screening with regard to
activities involving direct and regular contacts with children?

Yes, there are a number of examples that could be given as a specific legal framework on

screening with regard to activities involving direct and regular contacts with children.

Regulation on Application of the Child Protection Act

In accordance with Chapter Four of the Regulation entitled “Licensing of providers of social
services for children” (Article 34 and the following) social services for children could be
provided by natural persons and legal entities after being granted a license and registered under

the Social Assistance Act. Articles 42b and 42c¢ of the Child protection Act state:

Article 43b, para. 1

“The chairperson of the State Agency for Child Protection shall issue a license for the provision
of social services for children upon a proposal of a commission, including representatives of the
ministry of labor and social policy, Ministry of Education and Science, Ministry of Health,
Ministry of Interior, Ministry of Justice, State Agency for Child Protection and Agency for Social
Assistance.”

Article 43c.

“The license shall be issued, when:

1.The candidate is a natural person, registered under the Commercial Act, or legal entity;

4.The candidate has not been convicted of a crime, as for the legal entities this requirement refers
to the members of the steering bodies;”
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Summarising, to obtain a license for providing social services for children the applicant, be it
natural person or legal entity, should verify by a certificate that he/she has not been subject to
prior convictions. This license is granted by decision of the chairperson of the State Agency for
Child Protection. As an administrative act, this decision could be appealed before an

administrative coutt.

Ordinance on the necessary documents for occupying a state position- Article 2, para. 2, item 5

Article 2,

para. 1 When applying for a state position a written request (Form Nel) for appointment is
submitted.

para. 2 The written request is also accompanied by:

5. A certificate of prior convictions;

Regulation on the Application of the Public Education Act

Article 125 of the abovementioned act states that positions of teachers and counsellors cannot
be occupied by persons who are sentenced to imprisonment for an intentional crime or are

deprived of the right to practice their profession.

Child Protection Act

Although the next regulation does not fall exactly within the scope of the question, it should be
mentioned too. According to Article 11 (entitled “Protection against Violence”) para.l of The
Child Protection Act “Every child has the right to protection against involvement in activities
that are harmful to his or her physical, mental, moral and educational development”. Para. 3

further explains that:

“Every child has the right to protection against the use of children for purposes of begging,
prostitution, dissemination of pornographic material, receipt of unlawful pecuniary income, as
well as protection against sexual abuse.”

When the upbringing puts a child in a dangerous situation that undermines its dignity, physical or
psychical well-being, it should be reported to the authorities. In this case, the child could be
placed with relatives or friends or if that is impossible with a foster family. In both cases foster
families should meet the legal criteria of providing healthy environment. (for more information
concerning the procedure of child‘s placement out of the family refer to Chapter Four “Child

Protection Measures” of the Child Protection Act).
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3.2.3. Do employers in your MS have an obligation to demand information on the
existence of prior criminal convictions for the offences listed in Article 3-7 of the

Directive, when recruiting a person for:

a) Professional activities involving direct and regular contact with children?

The abovementioned Otdinance No. 4/11.05.1993 on the Documents Required for a Labour
Agreement could apply in this case. Article 1 provides the necessary documents among which
under item 5 is a “certificate of conviction when a law or regulation requires clear criminal

record”.

b) Organised voluntary activities involving direct and regular contact with children?

The Bulgarian legislation does not regulate voluntary work. However, in the recent years bills on
the matter were twice introduced before the National Assembly but none of them passed.

Codification in this field should be further pursued. For all we know, there is no legal obligation.

3.2.4. Do employers in your MS have a right to demand information on the existence of
ploy Yy g
prior criminal convictions for the offences listed in Article 3-7 of the Directive, when

recruiting a person for:

a) Professional activities involving direct and regular contact with children?

Yes. According to Article 2 of The Otdinance No. 4/11.05.1993 which stipulates that the
employer could demand submission of some other documents besides these in Article 1, the
employers do have the right to demand such information. This general provision could apply in

the cases of Article 3 to 7.

b) Organised voluntary activities involving direct and regular contact with children?

There are no legal provisions that concern this matter.

3.3. What is the situation in your MS with regard to the transmission of information on

criminal convictions, pursuant to paragraph 3 of Art. 107

Ordinance No. 8/ 28.02.2008 issued by the Ministry of Justice regulates this matter. According

to it information on previous convictions should be provided to:
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— Judicial authorities of a country, when regulated in an international treaty to which the

Republic of Bulgaria is a party, or in an act of the EUj;
— An authority in a MS which transmits and receives information of prior convictions.

Chapter Five of the ordinance under the name “International Collaboration” further explains
that the authority over international bilateral and multilateral contracts to which Bulgaria is a
party and EU acts on receiving and transmitting information on convictions lies in the hands of
the Central Office of Convictions. Article 50 foresees the procedure of providing information
from the Record of Convictions to another MS for the purposes of criminal proceedings. The

Central Office of Convictions transmits information concerning:
— Court judgments and sentences given by Bulgarian courts to Bulgarian citizens;
— Court judgments and sentences given by another MS courts to Bulgarian citizens;

— Judicial acts given by third countries to Bulgarian citizens.

3.4. Which steps have been taken in your MS in order to implement Art.10, with regard
to each of the three obligations described (disqualification, screening, transmission of

information on criminal convictions)?

According to Article 10, para. 1 in order to avoid repetition of offences a natural person who has
been convicted of offences referred to in Articles 3 to 7 should be “temporarily or permanently
prevented from exercising at least professional activities involving direct and regular contact with
children”. Although there is a general rule in the Bulgarian Criminal Code which provides the
punishment of deprivation of the right ,,to hold a certain state or public office or ,,to exercise a
certain vocation or activity®, sexual offences against children do not fall within the scope of this
rule. However, this lapse has been noticed and we assume that in the near future there would be

amendments.

When it comes to the second paragraph of Article 10, according to the Bulgarian legal system,
employers are entitled to request information in terms of existence of criminal convictions for
the offences referred to in Articles 3 to 7 when entering into a labour contract. Such rule does

not exist in the case of voluntary activities.
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Ordinance No. 8 of 2008 on the Functions and the Organization of the Activity of the
Conviction offices issued by the Ministry of Justice duly regulates the exchange of information

on criminal record between MS.

3.5. In your view, does the current legal framework comply with Art. 107?

We believe that the current legal framework provides quite general rules that regulate
disqualification arising from convictions. However, the legal system complies with Article 10 to a

considerable extent.

However, some remarks should be addressed. The necessary amendment in regards to the
disqualification from professional activities should be made. It should be suggested that a future

regulation on voluntary work should be imposed.

Provisions from Directive 2011/93 EU Cormesponding provisions from your

national legislation

Article 10

Disqualification arising from convictions

1. In order to avoid the risk of repetition of
offences, Member States shall take the necessary
measures to ensure that a natural person who has
been convicted of any of the offences referred to in
Articles 3 to 7 may be temporarily or permanently
prevented from exercising at least professional
activities involving direct and regular contacts with
children.

2. Member States shall take the necessary measures
to ensure that employers, when recruiting a person
for professional or organised voluntary activities
involving direct and regular contacts with children,
are entitled to request information in accordance
with national law by way of any appropriate means,
such as access upon request or via the person
concerned, of the existence of criminal convictions
for any of the offences referred to in Articles 3 to 7
entered in the criminal record or of the existence of
any disqualification from exercising activities
involving direct and regular contacts with children
arising from those criminal convictions

The Instruction of the Minister of labour and
social policy on the documents needed for
entering into a labour contract (1993)

Article 1

When entering into a labour contract the following
documents are needed: ...

5. certificate of prior convictions when provided in
a law.

Article 2

The employer may demand other documents
besides the ones in Article 1 to be submitted when
provided in a law.
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3. Member States shall take the necessary measures
to ensure that, for the application of paragraphs 1
and 2 of this Article, information concerning the
existence of criminal convictions for any of the
offences referred to in Articles 3 to 7, or of any
disqualification from exercising activities involving
direct and regular contacts with children arising
from those criminal convictions, is transmitted in
accordance with the procedures set out in Council
Framework Decision 2009/315/JHA of 26
February 2009 on the organisation and content of
the exchange of information extracted from the

Ordinance Ne 8 of 2008 on the Functions and
the Organization of the Activity of the
Conviction offices issued by the Ministry of
Justice

Chapter five “International collaboration”
Article 47

(1) The Central office of convictions fulfills the
obligations of the Ministry of Justice to be a central
authority on international bilateral and multilateral
contratcs and acts of the EU concerning reciving
and providing to other countries of information
about convictions.

criminal record between Member States [13] when
requested under Article 6 of that Framework

Decision with the consent of the person concerned. (2) The with * other of

information about convictions is carried out in
accordance with the regulations provided in the
international contract.

exchange countries

TorIC 4.

Victim identification

(Article 15 (4))

4.1. Please describe the national legal framework with regard to victim identification

(means and measures in order to identify victims)

The Bulgarian legislation provides general provisions in terms of investigation and prosecution
of offences referred to in Articles 3 to 7. Under the name “Obligation of the citizens and

officials to signal” the Bulgarian Criminal Procedure Code provides the following:

Article 205

“(1) Anyone who becomes aware of a general crime is obliged to immediately signal the Authority
of the pre-trial proceedings or another state authority.

(3) In the cases under para. 1 and 2 pre-trial body immediately exercises its powers to initiate
criminal proceedings.”

Article 7 of the Child Protection Act codifies a rule which closely resembles the

abovementioned:
“(1) Persons who become aware of the existence of a child in need of protection shall

immediately report the case to the Social Assistance Directorate, the State Agency for Child
Protection or the Ministry of Internal Affairs.
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(2) The same obligation shall be undertaken by all persons, who become aware of the said
situation in the course of exercising their profession or occupation, irrespective of them being
bound by occupational secret.

(3) Central and regional bodies of the executive authority as well as the specialized institutions for
children in view of their official duties shall timely render assistance and provide information to
the State Agency for Child Protection and to the Social Assistance Directorates under the
conditions and the procedure of the Protection of Personal Data Act.”

The State Agency for Child Protection (established in 2001) has a database of files of children

who have been victims of violence.

“The main tool for data gathering is a specially developed information card which is filled by all
child protection departments at municipal level. The questions in the card include key indicators
on active cases of violence against children during the reporting period: number of cases of
violence against children; type of violence; place of violence; age and family status of children who
are victims of violence; profile of the sender of the signal; profile of the perpetrator of violence;
measures taken.” !

After being duly reported to the authorities a process of investigation and analysis of child
pornography material is initiated. A signal for the offence could be send by a natural person,

institution (school, hospital) or a partnering state.

4.2. Which steps have been taken in your MS in order to implement Article 15 (4)?

According to Article 15 (4) of the Directive 2011/93/EU:

“MS shall take the necessary measures to enable investigative units or services to attempt to
identify the victims of the offences referred to in Articles 3 to 7, in particular by analysing child
pornography material, such as photographs and audiovisual recordings transmitted or made
available by means of information and communication technology.”

In 2007 Bulgaria signed and in 2011 ratified the Lanzarote Convention where under Article 30,

para. 2 a similar rule could be found:

“Each Party shall take the necessary legislative or other measures, in conformity with the
fundamental principles of its internal law ... to enable units or investigative services to identify the
victims of the offences established in accordance with Article 20, in particular by analysing child
pornography material, such as photographs and audiovisual recordings transmitted or made
available through the use of information and communication technologies.”

In case of suspicion of a cybercrime (child pornography- related crimes are cybercrimes

according the Convention on Cybercrime signed by Bulgaria) the investigative bodies are entitled

I First thematic monitoring round “Sexual abuse of children in the circle of trust” on the Lanzarote Convention,
Council of Europe Convention on the protection of children against sexual exploitation and sexual abuse, Replies
registered by the Secretariat on 22 August 2014.
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to intercept real time electronic services. Under Chapter 19 of the Law on Electronic
Communication (LEC) entitled “Providing conditions for interception of electronic services

related to protecting national security and ensuring public order” the following could be found:

Article 305.

(1) The undettakings providing public electronic communications networks and/or setvices shall
provide, launch and sustain for their own account, interception interfaces, from which the
intercepted electronic communications can be transmitted to the facilities of the State agency
“Technical operations” and State agency “National security”.

Article 310.

Before an interception based on legal grounds takes place, State agency “Technical operations”
and State agency “National security” shall require from the undertakings providing public
electronic communications and/or services, as follows:

1. Data to determine the identity of the subscriber, number or another identification feature
of the electronic communications setvice;

2. Information about the service and the characteristics of the electronic communications
system, used by the object of interception and delivered by the undertakings providing
public electronic communications networks and/ort setvices;

3. Information about the technical parameters of the transmission to the facilities of the
State agency “Technical operations”.

The Special Surveillance Means Law (SSML) states that special surveillance means should be
used when preventing or uncovering serious intentional crimes (among which is child
pornography). In accordance with Article 304 of LEC interception shall be used only in
accordance with the SSML. Therefore, interception of electronic services could be used in

relation to investigation and prosecution of the offences regulated in Article 3 to 7.
Article 12, para. 1 of the Special Surveillance Means Law stipulates that special surveillance
means should be used in relation to:

(1) people for whom there are data received and grounds for the assumption that they prepare,
commit or have committed serious intentional crime.

(2) people for whom there are data received and grounds for the assumption that they are being
used by people fulfilling the requirements in item 1 without understanding of the criminal nature
of the committed acts.

The law further states (Article 19b SSML) that the State Agency “Technical Operations” is

entitled to:
— Provide, develop and use special surveillance means;

— Use specific methods and special investigative techniques to guard the life, health and

property of citizens;
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— Observe, photograph, videotape, make sound recording, film in connection with the
collection of data to protect the rights and freedoms of citizens, national security and

public order;

— Control transfer of data and receiving of information through cable means of

communication;

— Perform operational and technical examination of mail and other correspondence to
protect the rights and freedoms of citizens, national security, public order and the control

of other persons who perform such inspection;
— Develop and use an information fund,;

— Participate in joint actions with the competent authorities to prevent, intercept and

uncover crimes.

The results obtained by such special surveillance means should be used only for prevention,

uncovering and proof of crimes in the terms and conditions specified in the internal law.

It should be mentioned that SSML provides a regulation on the use and application of special
investigative techniques in relation to international cooperation in criminal matters (for more
information chapter four of SSML). Special intelligence means may be used when provided for
in an international treaty entered into force for the Republic of Bulgaria. Such means can be used
for the prevention and investigation of crimes which are expressly provided in the international
treaty. The obtained results may be used for the purposes of international legal assistance, as well

as for internal investigation according to the national legislation.
4.3. In your view, does the current legal framework comply with Art. 15 (4)? If no, what
additional measures should be taken in order to comply with Art. 15 (4)?

As a result of the conducted research we believe that necessary measures of enabling
investigative services to attempt to identify the victims of the offences referred to in Articles 3 to

7 are taken.
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Corresponding provisions from your

national legislation

Article 15
Investigation and prosecution

1.(.)
2.(..)
3(...)

4. Member States shall take the necessary measures
to enable investigative units or services to attempt
to identify the victims of the offences referred to in
Articles 3 to 7, in particular by analysing child
pornography material, such as photographs and
audiovisual recordings transmitted or made
available by means of information and
communication technology.

Special Surveillance Means Law

Article 12, para. 1

Special surveillance means should be used in
relation to:

1. People for whom is received data and there are
grounds for an assumption that they prepare,
commit or have committed serious intentional
crime.

2. People for whom is received data and there are
grounds for an assumption that they are being used
by people fulfilling the requirements in item 1
without understanding of the criminal character of
the committed acts.

TorIC 5.

(Extraterritorial) jurisdiction

(Article 17 and Recital 29)

5.1. Please describe the national legal framework with regard to (extraterritorial)

jurisdiction for offences referred to in Articles 3-7 of the Directive

5.1.1. Obligatory grounds and modalities of jurisdiction for all offences listed in the

Directive (Art 17(1a and b), (3) and (5))

Does your MS establish its jurisdiction where the offence is committed in whole or in part within

its territory (Art. 17(1)(a))?

Article 3, para. 1 of the Bulgarian Criminal Code states that it shall apply to all crimes committed

on the territory of the Republic of Bulgaria. In this case, the nationality of the offender or the
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victim is irrelevant. The only exception of para.l where the Criminal Code is not applicable is in

para. 2 of the same article:

“The issue of liability of foreign citizens who are granted immunity with respect to the penal
jurisdiction of the Republic of Bulgaria shall be decided in compliance with the regulations of
international law adopted thereby.”

It is also worth mentioning Article 4 of the Criminal Procedure Code (CPC). Article 4 provides
that despite the fact that criminal proceedings in another country are initiated or a court
judgment has been passed and entered into force, the Bulgarian authorities should initiate

another criminal proceeding:

Article 4

“(1) Criminal proceedings initiated by a body of another country, or the effective judgment passed
by a court of another country, entered into force and not recognized under the Criminal
Procedure Code shall not be an obstacle to the institution of proceedings by the authorities of the
Republic of Bulgaria of the same crime and regarding the same person.

(3) The provisions of para. 1 and para. 2 shall not apply if stipulated in an international treaty of
which Republic of Bulgaria is a party which has been ratified, promulgated and entered into
force.”

Does your MS establish its jurisdiction where the offence is committed outside its territory but

the offender is one of its nationals, (Art. 17(1)(b))?

The answer to this question is affirmative. Evidence to sustain this answer could be found in the
Criminal Code Article 4, para. 1 which stipulates that it is applicable to the Bulgarian citizens and

their crimes committed abroad.

Article 4, para. 1

“The Criminal Code shall apply to the Bulgarian citizens also for crimes committed by them
abroad.”

Does your MS establish its jurisdiction where the offence referred to in Article 17(3) is

committed by means of information and communication technology accessed from its territory,

whether or not based on its territory (Art. 17(3))?

Yes. Concerning this question the following codified rules which were introduced in Bulgarian

legislation in 2007 could be found in the Criminal Code:

Article 155a
“(1) Anyone, who for the purpose of establishing a contact with a person who is under 18 years
of age, in order to perform fornication, copulation, sexual intercourse or prostitution, provides in
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Internet ot in another manner information about him/her, shall be punished by deptivation of
liberty of up to five years and by a fine from BGN five thousand to BGN ten thousand.

(2) The same punishment shall be imposed also on that person, who for the purpose of
performing a fornication, copulation or sexual intercourse, establishes a contact with a person
who is under 14 years of age, by using information provided in Internet or in another manner.”

Article 159

“(1) A person who produces, displays, presents, broadcasts, distributes, sells, rents or otherwise
circulates a pornographic material, shall be punished by deprivation of liberty of up to one year
and a fine of BGN one thousand (1,000) to three thousand (3,000).

(2) A person who distributes through Internet a pornographic material, shall be punished by
deprivation of liberty of up to two years and a fine of BGN one thousand to three thousand.

(4) Regarding acts under paras. 1-3, where a person who has not turned 18 years of age, or a
person who looks like such a person, has been used in the creation of a pornographic material, the
punishment shall be deprivation of liberty of up to six years and a fine of up to BGN eight
thousand (8,000).”

Is your MS jurisdiction based on the nationality of the offender for offences committed outside

the territory subordinated to the condition that the prosecution can only be initiated following a

report by the victim or a denunciation by the State where the offence was committed (Art.
17(5))?

Under the Bulgarian legislation “crimes against the person” are crimes of a private nature

meaning that a complaint of the victim is a preliminary and obligatory condition of prosecution.
However, there are some exceptions. Offences under Chapter Two, Section 8 ,,Debauchery*
(where sexual offences against children are provided) are of general nature, i.e. proceedings are
initiated by the authorities. Thus, investigation and prosecution of the offences referred in
Articles 3 to 7 is not subordinate to a report or an accusation of the victims and could not be

stopped by them.

In its second section Article 17 (5) sets out the following requirement “Member state shall take
the necessary measures to ensure that its jurisdiction is not subordinated to ... a denunciation
from the State of the place where the offence was committed”. The Bulgarian Criminal Code
applies to Bulgarian citizens who have committed crimes abroad (Article 4) and to foreign
citizens who have committed crimes of general nature abroad, whereby the interests of the
Republic of Bulgaria or of Bulgarian citizens have been affected (Article 5). The investigation is
initiated by the Bulgarian authorities. Therefore, the prosecution of sexual offences against

children does not depend on a denunciation of another State.
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5.1.2. Obligatory grounds and modalities of jurisdiction for specific offences listed in the

Directive (Art. 17 (4))

Is your MS jurisdiction based on the nationality of the offender for offences committed outside

the territory concerning the offences referred to in Article 17(4) subordinated to the condition

that the acts are criminal offences at the place where they were performed?

No. The jurisdiction based on the nationality of the offender for offences committed outside the
Bulgarian territory is provided in Article 4, para. 1 of the Criminal Code. In order for a

prosecution to be initiated the following requirements are needed:

— The action to be criminalized by the Bulgarian legislation, whether or not the same action

is subject to prosecution in the State where it was performed,;
— The perpetrator to be a Bulgarian citizen (including a person holding dual citizenship);

— The crime not to be committed within the Bulgarian territory.
5.1.3 Optional extension of jurisdiction for all offences listed in the Directive (Art. 17(2))

Does your MS establish its jurisdiction where:

a) The victim is a national or a habitual resident in its territory (Art. 17(2)(a))?

When a crime of general nature is committed against Bulgarian nationals, the interests of the
Republic of Bulgaria and its citizens are affected. Therefore, irrelevant of the fact where the
nationals are residing or the citizenship of the perpetrator the Bulgarian Criminal Code is
applicable.

When it comes to the second segment of the question (jurisdiction over crimes against habitual

residents), we could not find any regulation.

b) The offence is committed for the benefit of a legal person established in its territory (Art. 17
2)(b))?

If a legal person established in Bulgaria benefits from a crime referred to in Articles 3 to 7 and

committed outside the Bulgarian territory it should be held liable for civil damages. According to
the Bulgarian legislation a legal person cannot be a subject to a criminal prosecution, but its

representatives could. The legal person is only liable for damages awarded in a civil case.
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¢) The offender is a habitual resident (Art. 17(2)(c))?

The answer to this question should be negative.

5.3. In your view, does the current legal framework comply with Article 177

In conclusion, we could assume that the Bulgarian legislation has already met the requirements
provided in Article 17. However, it could be suggested that a further regulation on the habitual

residence and the offences referred to in Articles 3 to 7 should be considered.

Provisions from Directive 2011/93 EU

Corresponding provisions from your

national legislation

Article 17
Jurisdiction and coordination of prosecution

1. Member States shall take the necessary measures
to establish their jurisdiction over the offences
referred to in Articles 3 to 7 where:

(a) the offence is committed in whole or in part
within their territory; or

(b) the offender is one of their nationals.

2. A Member State shall inform the Commission
where it decides to establish further jurisdiction
over an offence referred to in Articles 3 to 7
committed outside its territory, inter alia, where:

(a) the offence is committed against one of its
nationals or a person who is an habitual resident in
its territory;

(b) the offence is committed for the benefit of a
legal person established in its territory; or

(c) the offender is an habitual resident in its
territory.

3. Member States shall ensure that their jurisdiction
includes situations where an offence referred to in
Articles 5 and 6, and in so far as is relevant, in
Articles 3 and 7, is committed by means of
information and communication  technology
accessed from their territory, whether or not it is
based on their territory.

4. For the prosecution of any of the offences

Bulgarian Criminal Code

Article 3, para. 1

The Criminal code shall apply to all crimes
committed on the territory of the Republic of
Bulgaria.

Article 4 para. 1
The Criminal code shall apply to the Bulgarian
citizens also for crimes committed by them abroad.

Article 5

The Criminal code shall also apply to foreign
citizens who have committed crimes of general
nature abroad, whereby the interests of the
Republic of Bulgaria or of Bulgarian citizens have
been affected.

Article 155a

(1) Anyone, who for the purpose of establishing a
contact with a person who is under 18 years of age,
in order to perform fornication, copulation, sexual
intercourse or prostitution, provides in Internet or
in another manner information about him/her,
shall be punished by deprivation of liberty of up to
five years and by a fine from BGN five thousand to
BGN ten thousand.
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referred to in Article 3(4), (5) and (6), Article 4(2),
(3), (5), (6) and (7) and Article 5(6) committed
outside the territory of the Member State
concerned, as regards paragraph 1(b) of this Article,
each Member State shall take the necessary
measures to ensure that its jurisdiction is not

(2) The same punishment shall be imposed also on
that person, who for the purpose of performing a
fornication, copulation or sexual intercourse,
establishes a contact with a person who is under 14
years of age, by using information provided in
Internet or in another manner.

subordinated to the condition that the acts are a
criminal offence at the place where they were
performed.

5. For the prosecution of any of the offences
referred to in Articles 3 to 7 committed outside the
territory of the Member State concerned, as regards
paragraph 1(b) of this Article, each Member State
shall take the necessaty measures to ensure that its
jurisdiction is not subordinated to the condition
that the prosecution can only be initiated following
a report made by the victim in the place where the
offence was committed, or a denunciation from the
State of the place where the
committed.

offence was

TorPIC 6.
Assistance, support and protection measures for child victinms

(Articles 18, 19, 20 and Recitals 30, 31, 32)

6.1. Please describe the current national legal framework with regard to child victims

6.1.1. General framework of protection (Art. 18)

Has your MS transposed Council Framework Decision 2001/220/JHA of 15 March 2001 on the

standing of victims in criminal proceedings?

In accordance with the obligation to send information on the transposition of the Framework
Decision pursuant to Art. 18 of the same, Bulgaria has sent the required information. The recent
report of the Commission made it clear that Bulgaria, as a Member State it had not transposed
the Framework Decision in a single act of national law. This decision is justified by the existing
provisions in our legislation, the main sources being referred to the Bulgarian Criminal Code and

the Bulgarian Criminal Procedure Code.
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No new rules have been adopted in accordance with this decision or any changes either.
However, our country has rules on a lot of these issues that assure the EU legislation. Specific
information in a summarized form on the corresponding provisions in the Bulgarian legislation
would look as follows: in compliance with Art. 1 of the Decision, there is a broad definition of

“a victim” in the Bulgarian legislation.

From what point in time are competent authorities in your MS obliged to take assistance and

support measures in relation to a potential child victim (Art. 18 (2)?

Our legislation has legitimated the right and duty of the competent authorities to provide special
protection for children at risk in establishing one of the situations referred to in the

ADDITIONAL PROVISIONS § 1., item 11. The protection measures listed in Art. 4 of the

law, namely:

Art. 4 (Amended. - SG. 36 of 2003)
(1) Child protection under this Act shall be effected by:
—  assistance, support and services in a family environment;
—  family accommodation of relatives or friends;
- (new - SG. 38 2006) adoption;
—  placement in a foster family;
- (new - SG. 14 of 2009) the provision of social services - residential;
—  (previous item. 5 - SG. 14 2009) accommodation in a specialized institution;
—  (previous item. 6 - SG. 14 2009) police protection;
—  (previous item. 7 - SG. 14 of 2009) special protection in public places;
— (previous item. 8 - SG. 14 of 2009) information on the rights and duties of parents and
children;

- (previous item. 9 - SG. 14 of 2009) providing preventative security measures and
protection of the child;

—  (previous item. 10th - SG. 14 of 2009) to provide legal assistance from the state;

— (amended. - SG. 38 20006, prev. 11th - SG. 14 of 2009) special care for children with
disabilities;

- (new - SG. 59 of 2007 with effect from 24.07.2007, the previous item. 12th - SG. 14
2009) taking provisional measures to protect the child in cases and under conditions Art.
12 of the Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in respect of Parental Responsibility and Measures for the Protection of
Children, done at The Hague on October 19, 1996 (ratified by Law - SG. 9 of 2006)
(SG. 15 of 2007), heteinafter referred to as "the 1996 Convention".

Take place only after a signal has been registered in “Social Assistance” Department and as a
result of the evidence gathered upon the signal the social worker working on it is to decide
whether to open a case. When opening the case it is subject to assessment and the social worker

makes a plan that includes long-term and short-term objectives, activities for their achievement
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and protection measures. This procedure is covered in Chapter Three. The procedures for

implementation of the measures for child protection - from art. 9 to art. 33.

How does your MS treat the situation where the age of a person subject to an offence referred to

in Articles 3 to 7 of the Directive is uncertain but there is reason to believe that the person is a

child (Art. 18 (3)?

In accordance with Art. 10, para. (2) from the Child Protection Act in situations where the age of
the person is uncertain but there are relevant circumstances and sufficient evidence that the
victim is a child, then they do have the right of protection under the Child Protection Act. The
Bulgarian legislation does not establish a specific procedure and proof of age. It is possible to
derive rules to be used for such purpose by the rules in force for determining the age of the

refugees. The Law on Asylum and Refugees Art. 61 reads as follows:

Art. 61 (Amended. - SG. 52 of 2007)

(1) An application for asylum shall be registered in the Presidential Administration. [...[;

(3) Where a reasonable doubt that the alien is under age or a minor, the interviewer shall appoint
an expert to establish his age.

6.1.2. Specific assistance and support measures (Art. 19)

Are any specific steps taken in your MS for the protection of children who report cases of abuse

within their family (Art. 19 (1))?

In such case the child victim is under the protection of the law. Pursuant to art.25 of the Child

Protection Act:

Grounds for placement outside the family

Art. 25

(1) (Amended. - SG. 36 2003, previous Article. 25th - SG. 14 of 2009)

“A child may be placed outside the family:

when he is a victim of domestic violence and there is a serious risk of harm to the child's physical,
mental, moral, intellectual and social development.”

6.1.3. Specific protection measures in criminal investigations and proceedings (Art 20)

Does the legal framework of your MS provide access for the child victim, without delay, to legal

counselling and legal representation (Art. 20.2)? If yes, please specify if it is:

a) Available for the purpose of claiming compensation?
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b) Free of charge where the victim does not have sufficient financial resources?

Itis in art. 4 of the Child protection Act stated that the State is obliged to provide legal assistance
when a child is in risk. That is an obligation that should be executed as a protection measure. It is

given from the State and should be free of charge.

Please describe your MS legal framework regarding interviews with child victims as foreseen in
Article 20 (3)

The answer to the above question regarding the interviews with child is set out in Art. 15 of the

Child Protection Act. What is written in the Act can be summarized as follows: hearing a child if
he/she is under the age of 10 is required in any administrative or judicial proceedings affecting
the rights or his interests, but given that their interests are not damaged. If the child is less than
10 years old, the hearing is set depending on the degree of its development. The regulatory
obligations of the administrative body or court before the hearing of the child are to provide the
necessary information to help them form their opinion, to inform them of the possible
consequences of their wishes of maintaining their opinion, including any decision of the court or
administrative body. It is important that the judicial or administrative authorities should provide
an appropriate environment for the child’s hearing, it must be consistent with his age. During the
hearing and advising the child the condition for their realization is the presence of a social
worker from the “Social Assistance” department, and if necessary, the presence of another
appropriate specialist is acceptable too. If it is in the interest of the child, it could be also
attended by a parent, guardian, custodian or another person caring for the child, another relative

that the child knows.

Does the legal framework of your MS ensure that all interviews with a child victim, or where

appropriate, a child witness may be audio-visually recorded and that such audio-visually recorded

interviews may be used as evidence in criminal court proceedings (Art. 20 (4))?

Taking the witness statement of a child might be an audio-visually recorded and it is an option.
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Corresponding provisions from your

national legislation

Article 18

General provisions on assistance, support and
protection measures for child victims

1. Child victims of the offences referred to in
Articles 3 to 7 shall be provided assistance, support
and protection in accordance with Articles 19 and

20, taking into account the best interests of the
child.

2. Member States shall take the necessary measures
to ensure that a child is provided with assistance
and support as soon as the competent authorities
have a reasonable-grounds indication for believing
that a child might have been subject to any of the
offences referred to in Articles 3 to 7.

3. Member States shall ensure that, where the age of
a person subject to any of the offences referred to
in Articles 3 to 7 is uncertain and there are reasons
to believe that the person is a child, that person is
presumed to be a child in order to receive
immediate access to assistance, support and
protection in accordance with Articles 19 and 20.

Article 19

Assistance and support to victims

1. Member States shall take the necessary measures
to ensure that assistance and support are provided
to victims before, during and for an appropriate
period of time after the conclusion of criminal
proceedings in order to enable them to exercise the
rights set out in Framework  Decision
2001/220/JHA, and in this Directive. Member
States shall, in particular, take the necessary steps to
ensure protection for children who report cases of
abuse within their family.

2. Member States shall take the necessary measures
to ensure that assistance and support for a child
victim are not made conditional on the child
victim’s willingness to cooperate in the criminal
investigation, prosecution or trial.

3. Member States shall take the necessary measures
to ensure that the specific actions to assist and
support child victims in enjoying their rights under
this Directive, are undertaken following an

Child protection Act

Principles of child protection

4 (Amended. - SG. 36 of 2003, amended. No.. 59 of
2007 with effect from 24.07.2007 d .; am. Amended
and supplemented. No.. 14 of 2009)

(1) Child protection under this Act shall be effected
by:

1 assistance, support and services in a family
environment;

2 family accommodation with relatives or friends;

3 (repealed. - SG. 63 2003 new units. 38th 2000)
adoption;

4 placement in a foster family;

5 (new - SG. 14 of 2009) provision of social
services-residential type;

6 (previous. 5 - SG. 14 2009) accommodation in a
specialized institution;

7 (previous. 6 - SG. 14 2009) police protection;

8 (previous. 7 - SG. 14 of 2009) special protection
in public places;

9 (previous. 8 - SG. 14 of 2009) information on the
rights and duties of parents and children;

10 (previous. 9 - SG. 14 of 2009) providing
preventative security measures and protection of
the child;

11 (previous. 10th - SG. 14 of 2009) to provide
legal assistance from the state;

12 (amended. - SG. 38 2006 .; prev. 11 pc. 14 of
2009) special care for children with disabilities;

13 (new. - SG. 59th of 2007, in force from
24.07.2007 d .; prev. 12, iss. 14 2009) taking
provisional measures to protect the child in the
cases and provisions of Art. 12 of the Convention
on Jurisdiction, Applicable ILaw, Recognition,
Enforcement and Cooperation in respect of
Parental Responsibility and Measures for the
Protection of Children, done at The Hague on
October 19, 1996 (ratified by law-SG. 9 of 2000)
(SG. 15 of 2007), hereinafter referred to as "the
1996 Convention"

(2) New - SG. 63 2003 .; amend. Issue. 14th 2009)
A child may be adopted under the terms and
provisions of the Family Code.

(3) (prev. 2 - SG. 63 2003 .; amend. Issue. 14th
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individual assessment of the special circumstances
of each particular child victim, taking due account
of the child’s views, needs and concerns.

4. Child victims of any of the offences referred to in
Articles 3 to 7 shall be considered as particularly
vulnerable victims pursuant to Article 2(2), Article
8(4) and Article 14(1) of Framework Decision
2001/220/JHA.

5. Member States shall take measures, where
appropriate and possible, to provide assistance and
supportt to the family of the child victim in enjoying
the rights under this Directive when the family is in
the territory of the Member States. In particular,
Member States shall, where appropriate and
possible, apply Article 4 of Framework Decision
2001/220/JHA to the family of the child victim.

2009) The criteria and standards for social services
for children in the implementation of measures
under par. 1, p. 1, 2, 4-6 are determined by an
ordinance adopted by the Cabinet of the Minister of
Labour and Social Policy.

ADDITIONAL PROVISIONS

§ 1. (Amended. Amended and supplemented. - SG.
36 2003 .; issue. 38th 2006 .; issue. 14th 2009) For
the purposes of this Act:

11 (previous. 5 - SG. 36 2003 ; prev. 6 am. Entirely
No.. 14 of 2009) "Child at Risk" is a child:

a) whose parents are deceased, unknown, deprived
of parental rights or whose parental rights are
limited, or the child is left without their care;

b) who is a victim of abuse, violence, exploitation,
or any other inhuman or degrading treatment or
punishment or outside the family;

¢) for which there is a risk of harm to the child's
physical, mental, moral, intellectual and social
development;

d) suffering from disabilities and refractory diseases
identified by the specialist;

e) for which there is a risk of dropping out of
school or who has dropped out of school.

Right of Protection

Art. 10 (suppl. - SG. 36 2003 .; am. Amended and
supplemented. No.. 84 of 2013)

(1) Every child has the right to protection for
normal physical, mental, moral and social
development and protection of their rights and
interests.

(2) (New - SG. 84 2013) Right to protection under
this law have a person - the victim of violence or
exploitation, which age has not been established
and for which it can be reasonably assumed that is a
child.

(3) (suppl. - SG. 36 2003 .; prev. 2 pc. 84 2013)
There shall be no restriction of rights or privileges
based on race, ethnicity, gender , origin, property,
religion, education, beliefs or disability.

Protection against Violence.

Art. 11

(1) Every child has the right to protection against
involvement in activities that are harmful to the
child's physical, mental, moral and educational
development. (2) Every child has the right to
protection against offending his dignity methods of
education, physical, mental or other forms of
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violence and effect contrary to its interests.

(3) Every child is entitled to protection against the
use of begging, prostitution, dissemination of
pornographic material, receipt of unlawful material
benefit, and against sexual violence.

(4) Every child has the right to protection against
involvement in political, religious and trade union
activities.

Article 20
Protection of child victims in criminal
investigations and proceedings

1. Member States shall take the necessary measures
to ensure that in criminal investigations and
proceedings, in accordance with the role of victims
in the relevant justice system, competent authorities
appoint a special representative for the child victim
where, under national law, the holders of parental
responsibility are precluded from representing the
child as a result of a conflict of interest between
them and the child victim, or where the child is
unaccompanied or separated from the family.

2. Member States shall ensure that child victims
have, without delay, access to legal counselling and,
in accordance with the role of victims in the
relevant justice system, to legal representation,
including  for  the purpose of
compensation.  Legal counselling and legal
representation shall be free of charge where the
victim does not have sufficient financial resources.

claiming

3. Without prejudice to the rights of the defence,
Member States shall take the necessary measures to
ensure that in criminal investigations relating to any
of the offences referred to in Articles 3 to 7:

(a) interviews with the child victim take place
without unjustified delay after the facts have been
reported to the competent authorities;

(b) interviews with the child victim take place,
where necessary, in premises designed or adapted
for this purpose;

(c) interviews with the child victim are carried out
by or through professionals trained for this
putpose;

(d) the same persons, if possible and where
appropriate, conduct all interviews with the child
victim;

(e) the number of interviews is as limited as possible
and interviews are carried out only where strictly
necessary for the purpose of criminal investigations

Participation in procedures
Art. 15 (amended. Amended and supplemented. -
SG. 36 2003 .; amend. Issue. 14th 2009)

(1) In any administrative or judicial proceedings
affecting the rights or interests of a child it must be
heard if is under age 10, unless this would be
detrimental to its interests.

(2) If the child has not reached the age of 10, it may
be heard depending on the degree of its
development. Hearing decision is motivated.

(3) Before the hearing of the child, the court or
administrative body shall: 1 to provide the necessary
information to help him form his opinion; 2 to
inform him of the possible consequences of his
desires, the claims his opinion, and any decision of
the court or administrative body.

(4) (Amended. - SG. 36 2003 .; am. Fully pc. 14 of
2009) Judicial and administrative authorities shall
provide an appropriate environment for the hearing
of the child, consistent with his age. The hearing
and advising the child must attend a social worker
from the "Social Assistance" at the present address
of the child and, if necessary, and other appropriate
specialist.

(5) (new - SG. 36 of 2003, amended. No.. 38 2006 .;
am. Fully pc. 14th 2009) The court or
administrative hearing body shall be carried out in
presence of a parent, guardian, custodian, other
person caring for the child or other relative, child
person, except when it does not meet the interests
of the child.

(6) (prev. 5 - amend. SG. 36 of 2003, amended.
Amended and supplemented. No.. 38 2006 .; am.
Fully pc. 14 2009) In any case the court or
administrative authority shall notify the "Social
Assistance" at the present address of the child, for
the notification from the court, the provisions of
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and proceedings;

(f) the child victim may be accompanied by his or
her legal representative or, where appropriate, by an
adult of his or her choice, unless a reasoned
decision has been made to the contrary in respect of

the Civil Code, and for notification by the
administrative authority, the provisions of the
Administrative Code. "Social support" send a
representative, expressing an opinion, failing submit
a repott.

that person.
(7) (prev. 6 - SG. 36 2003) "Social support" may
4. Member States shall take the necessary measures represent the child in cases provided by law.
to ensure that in criminal investigations of any of
the offences referred to in Articles 3 to 7 all
interviews with the child victim or, where
appropriate, with a child witness, may be audio-
visually recorded and that such audio-visually
recorded interviews may be used as evidence in
criminal court proceedings, in accordance with the
rules under their national law.

(8) (prev. 7 - SG. 36 2003) The child has the right to
legal aid and appeal in all proceedings affecting his
rights or interests.

5. Member States shall take the necessary measures
to ensure that in criminal court proceedings relating
to any of the offences referred to in Articles 3 to 7,
that it may be ordered that:

(a) the hearing take place without the presence of
the public;

(b) the child victim be heard in the courtroom
without being present, in particular through the use
of appropriate communication technologies.

6. Member States shall take the necessary measures,
where in the interest of child victims and taking into
account other overriding interests, to protect the
privacy, identity and image of child victims, and to
prevent the public dissemination of any information
that could lead to their identification.

ToPIC 7.

Measures against websites containing or disseminating child pornography

(Article 25 and Recitals 46 and 47)

7.1. Please describe the national legal framework with regard to websites containing or

disseminating child pornography. Please specify with regard to:

7.1.1. Obligatory take down measures (Art. 25 (1))
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Does your MS legal framework provide for measures concerning removal of web pages

containing or disseminating child pornography (take down measures), hosted:

a) Within its territory? If yes, please specify

b) Outside its territory? If yes, please specify

With regard to the above questions in topic 7 the Bulgaria legislation does not provide any
measures concerning removal of web pages containing or disseminating child pornography,
despite the provision of the Directive. Such amendments or additions to the law are necessary
with regard to the Convention on Cyberctime Adopted at the 109™ meeting of the Committee of
Ministers of the Council of Eur