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ECONOMIC IMPLICATIONS OF THE OREGON GROUND WATER LAWS
CHAPTER I
INTRODUCTION

I would like to make a speclal mention of
programs for making the best uses of water, rap-

idly becoming our most valuable natural resource,

Just as it can be, when neglected, a destroyer of

both life and wealth,

essthe domestic and industrial demsnds for

water grow far more rapidly than does our popu-

lation.

The whole matter of making the best use of

each drop of water from the moment it touches

our soil until it resches the oceans, for such

purposes as irpigation, flood control, power

production and domestic and industriasl uses

clearly demands the closest kind of cooperation

of partnership between municipalities, state

and the Federal Government, (65, p. 11)

Water as a resource, often taken for granted and given
little thought, this year rose to the limelight when it was
ineluded in the Presidentts State of the Unlion message.

The increasing importance of water's role in the develop~
ment of the nation was dreamatized by the emphasis given to
this resource in his messsge. Water has not been unnoticed
through the years, but the concern over its use is rapidly
growing more apparent,

In 1955 the Oregon Legislative Assenbly passed two
bills dealing with water control and use. Chapter 707,
1955 Oregon Law, creates a State Water Resources Bosrd and
prescribes its functions. Chapter 708 relates to the cone

trol and use of ground water. The first section of chapter



707 indicates an awareness of the importance of the
resource and a need for future plamnning.

Section 1. (I) The Legislative Assenmbly
recognizes and declsres that:

- {8) The maintensnce of the present level of
" the economic and genersl welfare of the people

- of this stete and the future growth and develope

M ment of this state for the increassed economic

and genersl welfare of the people thereof are in

large part dependent upon & proper utilization

and control of the water resources of this state,

and such use and control is therefore s matter

of %?aateat concern and highest priority. (53,

This asction by the state was necessitated by the ine
creased demand for water. Not only is the population
growing, but per capits consumption is incressing as well,
Hodern sanitation, ailr conditioning and sutomatic washing
machines are making hesvier demsnds on the water supply.
The trend toward a greater percentage of the population
becoming urban dwellers hes caused increased water consump-
tion in concentrated areas. Although the number of farms
contimes to decrease, the number of aeres under irrigation
has increased. These trends are likely to continue. 1In
the five year period, 1945-1850, the seventeen Western
states added an average of over a million irrigsted acres
per year. The backlog of reclamation work, delayed by the
war, accounted for some of this rapid growth. During the
five years followling 1950, it is estimeted the average rate
of increase was sbout half that of the preceding five. (73,
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Several factors are probsbly responsible for this cub
back in reclemation development. The drop in prices paid
to the farmer for his products may be partially respon-
sible. The land most advantageous to irrigate was devel-
oped first. PFuture reclamation development will be more
expensive and time consuming, However, plans for new areas
of development contime to be presented., This indicates
prcbable increase in the number of acres,

Supplemental irrigation is a2 relatively new develop~-
ment in the humid areas. These areas usually recelve
sufficient annual rainfall to support sustained production
of crops and pasture. Additional water has inereased crop
yield, improved guality, provided earlier maturity and
maintained pesture grazing caepacity during critical periods.
Improved irrigation equipment and better informstion on
crop molsture needs have favored incresses in supplemental
irrigation., If the present trend continues this practice
is a real potential ag & competitor for water in the future.
(73, p. 252)

An adeqguste supply of water can be a great asset to a
locality for attracting new industry. In many cases the
availability of water can be the strategic factor in locat-

‘ing a plant site. As the nation becomes more highly induse
trialized the need for a useable supply of water becomes
more criticel, This is illustrated by the following data:s



Table 1., INDUSTRIAL REQUIREMENTS FOR WATER

Total quantity of
water required to

Product , ; Unit | produce ons unit

Gallons
Synthetic rubber Ton sm,wgﬁ
Aluminum Ton 320, Gﬂﬁ
Pulp wood (sods) Ton 85,0003
Steel (finished) Ton 65,0007
Paper Ton 39,0005
Kilowatt hour K.¥W, Hour 8,0002
Refined oil Barrel 7703
Beer Barvel 4705

Sources: 1. Jordon (88, 13 B 7id
President's Ragmrt t@ﬂ, p. 1?8)
Water is essential to both industry and urban areas.
Our standard of living depends upon a highly industrial
urban scciety. Therefore, unless wise use is mede of our
water resources, we may not be able to maintain our present
standard of living and certainly not ean&inn& the present
rate of growth., Pollution end salt water encroachment are
already threats to some aress., Defiled water supplies are
believed to have had disssterous effects on some highly
developed ancient civilizations. The irprigation water
supply, & lifeblood for the civilization, was rendered usew
less by salt water encroachment. This is & theory held by
Dr, A, Nelson Sayre of the Geologleal Survey concerning the
aivilizatiaa’af the Tigris~Euphrates Valley. He fesls that
the ao0il may have become unproductive which greatly weak-
ened the nation, even before the invasion bf the Mongols.
(73, p. 628) The once great Pims culture, found in central



Arizons sbout 1100-1300 4.D,, is believed to have had as
much as 250,000 acres under irrigation at one time. Wabter
logged solls caused by irrigation and lack of drainage plus
accumulation of salt in the soll, are possible reasons for
the Pime's decline, (73, p. 627) With man's present knowl=~
edge 1t is highly unlikely our society will completely
erumble, but unwise use may result in costly correction
measures,

Water regulations are not unique to the modern world,
Ancient people al$¢ developed codes to govern water use and
users, A very elsborate code of social laws, developed
4000 yaars ago, included some water laws that are very
similer to our present ones. Under the ruler Hammirabi, a
great king of the Babylonian Empire, water laws were
greatly emphasized. A use preference was included in his
code which gave the first right to man and beast., The
second was for household use; irrigation was third and
navigetion fourth, Penaltlies were decreed on those who
wasted water or on those who through carelessness allowed
water to damage the property of others. (19, p. 189)
Regulations and rnles are seldom popular, Traffic signal
liggzs can be very annoying 1f one is in a hurry. However,
the realization of the hazards of driving without controls
results in their acceptance. Analogue te this ere water
laws.

The two bills referred to earlier, 1955 Oregon lLaw



6
chapter 707 and 708, have delegated a great deal of author~
ity to the State Engineer and to the newly created State
Water Resources Bosrd., The State Board hes been charged
with several responsibilities. A few of these are of
particular interest because of their implications. Section
10 subsection 3(b) of Chepter 707 reads:

| It is in the public interest that intergre-

tion and coordination of uses of water and aug-

mentation of existing supplies for all beneficial

purposes be achleved for the maximum economic
development thereof for the benefit of the state

as a whole:

{¢) That adequate and safe supplies be pre-
served and protected for human consumption, while
conserving maximum supplies for other benefiecial
uges,

The State Engineer was also given an important deci-
sion msking power. Section 27 of Chapter 708 gives the
State Engineer the power to apportion the availsble supply
among users, This task may be accomplished on the basis
of priority of appropristion or the beneficisl uses he
feels are advisable under the circumstances, without refer-
ence to relative priority.

Applications for umappropristed ground water are to be
gent to the Btate Engineer for spproval or rejection. Sec-
tion 2 of subsection 3 gives the criteries on which to base
decisions. "Beneficilal use without waste, within the
capacity of avallable sources, is the basis, measure and
extent of ths right to appropriate ground weter.® (54)

The basls for eppropriation in both bille hinges on
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determining beneficial use, This responsibllity could also
be stated as the allocation of a limited water resource
among the users with maximum sociel sstisfaction as a goal.
If' the above statement is a correct interpretation of the
intent of the legilslators the law now conteins the termi-
nology and problem that concern economists,

The responsibility of allocating resources iz obvi~
ously a very important and diffieult task. This is what
economlsts have been writing sbout for over a century so
it is only natural their interest has been aroussd by these
two bills,

Purpose of the Study

& plan of aection, regardless of its merits, is not too
valuable, if there are limitations which make it impossible
to implement. One, ever present, limitation is whether or
not an action 1s legal., The stetutory law and past case
experiences fix definlite boundaries governing the extent to
which recommendations may be made in the use of ground
water., The purpose of this study is to analyze, from an
economic viewpolint, the legal framework relating to ground
water, It is hoped the lawful possibilities of allocating

ground weter can be determined.

%ﬁﬁh@dalaﬁx

The method used in the economic analysis of the legal



framework was to set up pertinent economic criteris and
then investigate the law. Conferences were held with those
in the field of law. General treatises on the subject were
reviewed as well as Journal articles and general aiaeuaaiena
by those concerned with this phase of the water situation.
The two segments of the law, statutory and common, which
the courts use in deciding the ceses were studied rather
extensively.

Court procedure is to first refer to statutes. If
there are no statutes pertaining to the problem or coverage
by the statute is inadequate, the court then turms to com=
mon law for guidance. Common law has developed from éentu~
ries of past court decisions on similar or analogous situa~
tions., Our states have based their common law on the
English common law., Of course, the states have interpreted
and applied the English common law differently. This has
resulted in precedents that vary between states. A state
first follows the precedent set in 1ts own jurisdiction.
However, if there have been no past cases on the subject or
none that closely fit the situation the court may refer to
the rulings of other states.

The statutes of Oregon which are believed to have an
influence on the allocation of water have been reviewed
and Included. This analysis will give much attention %o
the common law which has played a very important part in

the past. An attempt will be made to draw some conclusions



regarding the possible future of ground water allocation
and development in Oregon. These conclusions will be based
on the review of the two segments of law on which the legal
framework is built.
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CHAPTER IX

REVIEW OF LITERATURE AND DEVELOPMENT OF ECONOMIC CRITERIA

Economic eriteria were needed in this anslysis of the
legal framework regulating ground weter. The economic im-
plicetions of water policy end law have been the subject of
some recent writings by economists. Two papers concerned
with the economics of water allocation and legislation will
be reviewed. The limitations of each paper and the contrie-
bution each makes for the purposes of this thesis are pre=-
sented, Economic eriteria developed by the writer for the
analysis are presented in the final section of this chapter.

The approach of Professors Heady and Timmons will be
reviewed first. Their paper is concerned primerily with
the economic framework for planning efficient use of water.
The Heady-Timmons models suggested are better sulted for
administrators who sllocate water than for legislators.
Lawmakers need broader concepts when developing water laws,
They need to also be aware of the problems in planning
efficient use of water,

These broader concepts sre included in a paper by
Professor Wantrup., His is the second paper to be reviewed.
The concepts he presents may be used ss economic critaria
for & system of water rights, He criticizes the use of the
soclal satisfaction curve proposed by Professors Heady and
Timmons,
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The Heady-Timmons Position

“The purpose of this paper is to develop and outline
economic framework for planning and legislating efficient
use of water resources.” (25, p. 47)

According to Heady and Timmona, (25), the problem of
water use involves & conbination of physical, legal and
economic inter-relationships. Economie principles should
be the foundation on which legisiation is based, The pro=
posed economie¢ goal would be to meximize longerun socisl
welfare from water resources., If this goal in the uss of
water is to be realized, two msjor conditions must be
attalined:

l. The efficient allocation of water between the
competing uses to meximize the social product.

2+ The equitable distribution of the product or
income of this resource among individuals
within the sector considered.

Contributing to the above major conditions are two side con-
ditions:

1., The legal and physical means must allow rea-
sonable certainty in the use of water and
the distribution of its benefits.

2. The possibility of gradusl change to allow
diversion of water uses to meet changing
preferences of soclety.

Heady and Timmons center their position on the first major
condition.

Three steps necessary to asttain efficlient sllocation

are:
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1. Determine the supply of water.

2, Determine the slternstive uses and
production possibilities.

3« Apply a choice criterion or yard-
stick in determining which uses
LI e oo 1o dipe e
consuming soclety.

Heady and Timmons believe the application of the choice
criterion often leads to a combination of uses rather than
& single use. They deduce further that neither the ripari-
an nor the approprietion doctrines have sufficient flexi~
bility to allow optimum resource utilization, |

Normally, the pricing mechanism is considered to be
the cholce criterion (step 3)., This assumes prices reflect
the relative importance the consumer plasces on the verious
products. Not all uses of water can be determined in the
merket place. It may be possible to calculete returns from
irrigation and power production, However, it 1s difficult
to place a value on such intangible water uses as recrea-
tion or the minimizing of flood damages to say nothing of
human consumption.

Even though the pricing mechanism is inadequate, ﬁdady
and Tirmons would not discard choice criterion principles,
Legislative bodlies and communities must find other mesns to
measure the relative value of water uses when market prices
are not aveailable, ¥“Ordinarily, optimmm choices will be
effected with some combination of price (e.g. as in letting

farmers select in alloceting water between crops) and.lagalA
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(e.g. a8 in priority for household over industrial uses)
mechanisms,” (25, p. 56)

A system of priority use wes suggested, The highest
priority would be water for humsn consumption and flood
control to save human lives., As other water uses are con~
sidered thelr relative value clasaification is not asm
clear-cut, |

YHighest marginal value product® would rule when
alternatives move intc the market place, "If each unit of
water were allocated in terms of its marginal value
product, a maximum addition to the soeial product would be
guaeranteed in water use.® (25, p. 56)

They recognize equitable distribution of water income
or producta must be considered. However, means for attaine

ing equity are not explored.

Wantrup's Economie Criteris Concepts

The emphasis of thls paper is on relations in eco~
nomics to water rights and poliey. Professor Wentrup (17)
gives oconsideration to the over-sll system of water rights.
He believes there are two sets of economic criteria. One
set would be used as guldeposts when developing laws or
appraising existing laws., These he calls criteris “for®
water laws. There are certasin criteria implied in the
laws by such terme as "beneficial use' and “maxisum devels

opment®™. These he lsbels as criteria "in* the laws. The
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public interest concept links eritaria ror®, with those
#in® water law., Two main criteria are exemplified by cone
cepts such as:

1. Those expressing security, protection and
rigidity.

2., Those expressing flexibility, adeptability
and insecurity.

These two concepts oppose one ancther in many respects.
An institutionsl change may increase one set and decrease
the cother, yet this is not slways the cese, Analogous to
this is order and freedom in demccracy. The two criteria
imply one of the most importent and difficult problem areas
in economic theory and policy. This is the problem area of
sconomic change and of dynamics versus staties in economic
dlscourse.

There has been an expressed need for aguﬁants of law
and economice to better understand the other's problems,
tools and limitations. To do this, emphasis should be
placed on the funetional relations of concepts used as eco-
nomic criteria "for' and "in' water laws., This may help to
clarify areas of common interest between the two soclial
sclence disciplines, By functional relations Wantrup means
{e) what are the economic implications if concepts used as
eriteria "for" and "in" water laws are interpreted and
spplied in certain ways, and (b) to what extent and why
are these implications helpful or obstructive if certain

economic objectives are sought. "Economists are ineclined
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to disregard or underestimate the significence of legal
uncertainty.” (17, p. 297) When economists recognize
legal uncertainty, they can then incorporate it into their
economic analysis. |

The economist interprets security or protection as (1)
protection against physical uncertasinty (e.g. supply and
quality) (2) uncertainty of water tenure., To the student
of law, security connotes protection sgainst unlawful acts
by others.

Preference classes based on purpose of water use have
been used in allocating water, The highest preference
{priority) class is that of domestic consumption end munici-
pal use. The priority position of agriculture in reletion
to industry is questioned by Wantrup. Agriculture has in
the past had higher priority. Recreational purposes have
usually rated lowest. Some state statutes have not recog-
nized recreational purposes as a reasonshle or beneficial
use,

Security of water rights and protection of investment.

From the public water policy standpoint, the aggregate
investment is more important than the individual investe
ment, "Adequate eampansatinn“kis considered as & part of
investment implications., This may occur if the degree of
protection against uncertainty is affected by prescription,
preference and reservaetion., Some lawe provide for compene

setion, others do not.
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To srgue in favor of protection of investment two con-
ditions are necessary.

1, That the expenditures for durable assets are

in the publie interest, although they may
not be sconomicel for private users.

2, Thet the most economicel slternative for

public poliey to develop water resource is
a guarantee just sufficient to induce pri-
vate development,

Benefit-cost analysis should be helpful in deciding
whether protection of investment 1s economically warrented
from the standpoint of public water policy. Ground weter
recharge should be included in benefit~cost anslysis., The
private user would not include this in his sccounting.

Interpretation of flexibility of wster rights. Legal

uncertainty may be regerded es the price that must be psaid
for obtaining legal flexibility. The American evolution
from Anglo-Saxon common law more closely approaches flexie
bility through trial and error and step by step, than other
legal systems. This results in a shifting emphasis and
reappraisal which cennot be predicted. Wantrup believes,
such a2 condition is necessary for an effective contribution
by the law to "social engineering".

He interprets the criterion, flexibility of water
rights, as focusing on those aspects of water rights whi@k
facilitate or obstruct changes over time in allocation of
water resocurces between regions, uses and users,

Factors in water rights affecting flexibility are:

1. Transfersbility of water rights,
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2., Abandonment and forfeiture of water rights.
5. Involuntary transfer either by preserintion
or condemmation for public use. (Condemnsa-
tion includes compensation.)

Concepts like reamsonable use, maximum utili{zation snd
waste are continuously interpreted and reinterpreted by
eourts in the light of changing economic conditions., Sene
sitivity of the courts to changing conditions is a signifi-
cent contribution to the flexibility of case or common law,
The decisions are based on individusl cases of controversy.

Courts are also directly involved with the transfer of
water rights through eminent domain.

The contribution of economics. Wentrup accepts aggre~

gate national income es a measure of change in economiec
welfare, provided the income distribution remains approxi~
mately the same,

Efficiency 1s the criterion of the maximizstion
prineliple when applied to firm enalysis. ¥hen the maximiza-
tion principle is applisd to the @var»éll oh jective of
individuals and groups, it becomes, what Wantrup terms,
scientific fiction., Scientific fiction serves s useful
purpose if it is properly recognized as a deliberate con-
scious deviation from reality. There are two character-
istles of sclentific filection: consciousness of its
fictional nesture, and conceptual usefulness, If these are
cbliterated it becomes mere dogma. (17, p. 310)

Wantrup believes economles can provide guides in
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resource uses as witnessed by the following:

The emphesisg of this apprcach is on mini-
mum standards in resource use rather than on
the optimum use; on establishing base levels
rether than on locating pesks; on avolding
dead-end streets and on keeping direction
rather than on computing the shorteat distance;
on mobility and adaptebility of productive
factors rather than on their optimum combinse
tion; on redueclng institutional obstacles to
water development rather than on maximum devel-
opment; and on provisions in water law that
facilitate changes over time in water slloca~
tion rather than an optimum weter allccation
at particuler times and places, (17, p. 311)

This approach does not pretend to establish eriteria
for maximizing soclal satisfaction. But it offers effec-
tive direction signals for pursuing the public interest
turn by turn.

Wantrupts position regerding law and economics are
summarized in the following paragraphs.

Economics cannot define soclal optims whieh
the law--as “"soclal enginsering” should aim to
realize, What economics can do, however, is to
explain why and how far certain conditions,
which are declsively influenced by the law, fa-
cllitate or impede an increased national income,
(17, p. 311)

A confllet may be recognized in economic terms before
it has erisen in law as a controversy.

A first, but necessary step toward imple~
menting such 2 relstion between economics and
law is mutual understanding with respect to
the interpretation and application of key con-
cepts used as economic criteris. In the ares
of water law, such concepts are security and
flexibility of water rights. (17, p. 312)
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Summary of Papers Reviewed

The papers reviewsd suggest vaerious economic concepts
and models for water allocation. Two areas of the water
problem were considered. Professor Wantrup was primerily
concerned with the broad over-all eriteria for water poliey
and rights, He discussed the weaknesses inherent in the
Heady-Timmons position, They were proposing economic
framework for planning efficient use of water resources.
This is a special cmse of the general problem.

The Heady-Timmons paper was presented at a seminar on
water resources. The original draft was titled "Economic
Framework of Planning and Legislating Efficient Use of
Water Resources." Legislating, was deleted from the title
when the paper was incorporated in the proceedings of the
seminar. However, legislating still appears in the state~
ment of purpose and is mentioned throughout the text, The
papsr would be far less vulnerable had they been content to
deal with the allocation and use of water resources, This
is the area where their provosals have potential usefulness,
The "community indifference” curve is crucial to the model.
It has not been demonstrated that sueh a curve c¢an be
determined empirically. Therefore it is of no value to
either the formulators or the administrstors of water law.
This illustrates Wantrup's concern over glib use of scien~
tific fiction.

The second peper is far more useful in presenting
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eriteria which can be used in forming water policy at the
legislative level and in evaluasting the existing law. The
criteria of flexlibility and security tend to be more dy-
namic and applicable to the general., The marginal analysis
of the Pirst paper can be useful for the specisl case and
is stetie. Concepts of efficliency economics can be helpful
to administrators faced with allocation cholces at a given
time and place. Oppertunity costs of intangible uses and
input-output ration between alternatives give direction for
making decisions, {(16)

The law, both statutory and common, plays a major role
in determining how the water will be used. This doces not
mesn, however, that economic criteria may not be incorpo-

rated into the law.

Eeonomic Criteria for Water Use

From an economic standpoint water use law should be
conducive to the most efficient use of water over a period
of time., The writer believes there are two major concepts
helpful in developing economic criteria for water use.
They are security and flexibility. The following list of
guestions have been developed primarily from these broad
concepts, The questions were the basis of the review of
the statutory end cese lew affecting ground water use.

Security implications:

1. Does the law provide for security of tenure?
(Security of tenure means protection ageinst
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4.
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6.
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8.
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variability over time of the quantity of
water useable under the right due to law-
ful socts of others. These acts would
include condemnation or preseription.)

How difficult or expensive 1s it to obtain
the security of tenuref

Is expensive litigation needed in order to
establish or hold these temure rightas?

What protection is there agalinst the lower-
ing of the wabter table to a point where use
is no longer economical?

What protective measurea are there to insure
the quality of the wabter?

What provisions are there for compensation
in case of condemmation? Is there a defined
method for determining compensation?

Are the wvested rights protected? Hhat are

these vested rights? Have there been cases
where vested rights have been set agide for
the good of society? What were the circum~
stances?

To what extent will first in time, firast in
uge be applled to ground water use?

Flexibility implications:

1.

2.

Se

4.

5.

Is there & system of priority uses? Does
it sllow for a higher use to take water
from a lower use? Can specific use be
designated within a general clasa?

Iz there flexibility in the priority sys-
tem to allow for change in taste and
technology?

Has there been an interpretation of the
statets police powers in changing water
nses?

Can a water right be sold separately from
the land or must the land be sold with it?

(nce an appropristion has been granted for
& given use can it be changed to another
use without losing priority?



6. Does the law include provisions sllowing the
water use in this state to meet the needs of
the over-all economic sphere of which it is
a part? (Very important in the Columbis
River Basin)

7« Are there "restrictive use™ provisions?

8. 1Is there a system of leases for given periods
which may be renewed if the use iz benefi-
cial at the end of the lease?

8. Can water be taken for use in distant landa?

10, What powers are given asdministrators in
changing water use?

Other eriteria thet will allow for maximum use:

1. Are there provisions for storage of water
during an over supply period for later use?

2. Are there any provisiong to measure sociszl
costs and values not determined iIn the mar-
ket place? If so, what method or methods
are to be used and who is charged with the
responsibility?

S« In many enterprises there is e minimum
standard of size below which they cannot
operste economically, During periods of
scarce water supply, will absclute owner-
ship or pro-rationing of water on an
equitable share basis result in some of
the units becoming uneconcmical?

4., Does the lew recognize the inter~relation-
ship between ground and surface water?

6. What factors have been taken inte consid-
erstion by the courts in determining
"beneficial use', "reasonable use",
"waste®, "surplus®, "maximum development®,
and "adequate compensation®? Once deter-
wined, these factors will be helpful in
predicting future rulings of the courts.
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CHAPTER III

STATUTORY GROUND WATER LAWS IN OREGON

The Qragah Leglislature has passed numerous laws, over
the years, regarding water use in the state, Major legls-
lation was passed in 1906, 19227 and 1955, The 1927 law
was amended in 1933. B8ince the courts first refer to the
statutes governing & case in question, the pertinent sec-
tions of the law will be presented next.

Laws are wrltten to cover the general field. The
courts must apply them to specific cases whiech requires an
interpretation of the statute. MNaturally, these interpre-
tations vary depending on the judge and the other circum~
stances. |

In this chapter meny of the statutes will be quoted
verbatin rather then summerized or interpreted, This is to
evoid the real danger of misinterpretation or deletion by
the writer of some important implications in the lsw, With
the inclusion of the original text the reader has the
opportunity to judge for himself the merit of the economie
implications suggested in the final chapter.

An example of debatable meaning and intent of law ia
found in & 1909 Act. Under the heading of the Appropria-
tions of Water for Power Purposes, Chapter 221, parsgraph 1
states: "All water within the state from all socurces of

water supply belongs to the public.® This portion of the
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act poses an extremely interesting and important question.
Did the legislators sctuslly intend to ineclude all the
waters within the state from all sources of water supply,
or were they thinking only of the surface waters or streams
which are mentioned in some of the following administrative
provisions?

An interpretation of this statute could greatly influ~
ence future disputes concerning vested rights, Should the
courts interpret this act to include underground water,
property owners no longer held vested rights in underground
water after 1909. The quaatian can be argued either way.
If the law were written in light of present hydrologicel
krowledge of the interrelationship of ground water to
streams, underground water would definitely be included.

The oppesite opinion can also be defended. FPFirst, the
languege of the provisions following paragraph 1 indicate
lawmekers were concerned only with surface wster, Streams
were mentioned specifically in sections 11 and 14, but
never percolating water, Secondly, this act uaa\pass&ﬁ in
the days of the almost unguestioned reign of the sbsolute
ownership dootrine. Under this doctrine, the owner had an
unrestricted right to use the water found in his soil. If
A guffered injuries resulting from the use of ground water
on B's property, A could not collect damages. Lawyers and
legislators of that day were undoubtedly orientated in the

concept that underlying water was as much a part of
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property as gravel or soil, At that time, underground
water was of little economic importance so it was not
cresting any major problems., This is the third point in
the argument, The final point i1s found in the extensive
underground water act of 1927.

The 1927 statutes included the appropristion procedure
for underground waters and mentioned irrigation seversl
times., This sct indieates it was not until 1927 that the
underground weters were subject to apprapriati#n. If this
were true, did property owners lose their vested rights in
underground weter? This presents a constitutionality gues~
tion., Does this violate the 14th Amendment to the United
States Gcnstitutian)farbidaing the taking of property withe
out due process of law? Oregon has not yet had a test case
on this statute., This question will be dealt with in
chapter four,

The lLaw of 1909 and Prior lLegislation

The lews presented in this section were taken from
Lordt's Cregon Lews codified (43). Through the years the
laws have been codified or gathered together by subject.

The nurbers appearing before the sections indicate the codi-~
fied reference nuwber. The year the bill was passed follows
the section, Applicable parts of the 1909 law and other
laws prior to that date follow.

Par., 6594 Water may be Appropriated for
Beneficiel Use-~Limitation. B8ubject to existing



apsropriation of water.

rights, all waters within the state may be approe-
pristed for beneflcial use, as herein provided,
and not otherwlise; but nothing herein conteined
shall be so construed as to take away or impair
the vested right of any person, firm, corpora-
tion, or association to any water, L, 1809,
chap. 216, iaa!‘; 1}
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After the position of the stete engineer was created

in 1909, confusion and litigation over water rights was
less likely to ocour because these rights had to be filled
in his office. Par. 6624-6634 mede provisions for the

(L. 1909, chap., 216, pars., 45-54)

Par, €633 Water Right Certificete. ,..Cer=-
tificates issued for rights to the use of water
for powsr development acquired under the provi-
sionz of this act shall 1limit the right or fren-
chise to & period of forty years from date of
application, subject to a preference right of
renewal under the laws existing at the date of
expiration of such franchise or right. (L. 1909,
chap, 216, par. 53)

Par., €668 Water Appurtenant to Land for
Irrigation Purposes, All water used in this
state for irrigation purposes shall remsin appure
tenant to the land upon which it is used; pro-
vided that if for any reason it should at any
time become impractical to beneficislly or eco-
nomically use water for the irrigation of any
land to which the weter is appurtenant, said
right may be severed from said lesnd, and simul-
taneously transferred, and become appurtenant
to other land, without losing priority of right
theretofore established, if sueh change can be
made without detriment to existing rights, on
the approval of an application of the owner to
ZE? board of contrel., (L. 1809, chap. 216, par.

Par. 6675 Insufficient Water, Preference
Among Different Uses. When the waters of any
natural stream sre not sufficlent for the service

It included posting of the area

and meking application to and approval by the state engi-



of all those desiring the use of the same, those
using the water for domestic purposes shall,
subject to such limitetions as may be prescribed
by lew, have the preference over those cldéiming
such water for any other purpose, and those using
the water for agricultural purposes shall have
the preference over those using the same for
§g§?faaﬁnriﬁg purposes, (L., 1893, par. 3, p.

Chapter III Appropriation of Water for Power
Purposes ,

Per. 6575 Water Belongs to Public., All
water within the state from all sources of water
supply belongs to the public. (L. 1909, chap.
221, par. 1)

Par, 6595 Vested Rights Preserved., (2)
Actual application of water to beneficisl use
prior to the passage of this act by or under the
authority of the riparian proprietor,...shall be
deemed to create in such priperian proprietor a
vested right to the extent of the actual appli~
cation to beneficial use; provided, such use has
not been abandoned for a contimuous peried of
two years.

(3) The right to water shall be limited to
the quantity sctually applied to a beneficial
use within the time so fixed by the board of con~
trol. (L. 1909, chap. 2186, par. 70)

Par, 6532 Proceeding to Appropriate Water,
Below Riparian Owners! Foint of Diversion. ...
Provided, thet no person owning land lying eon-
tiguous to any natural stream shall, without his
consent, be deprived of water for household or
dowestic use, or for the purpose of watering his
stock, or of water necessary to irrigate crops
growing upon such land, end sctually used there-
rarﬁ. )(L. 1891, par. 8, p. B4; L. 1901, par. 1,
p. 136

Par, 6525 Rental, Sale or Distribution of
Water; Public Use; Franchise: The use of the
water of the lakes and running streams of the
state of Oregon, for general rental, sale of dis-
tribution, for purposes of irrigetion, and
supplying water for household and domestlic con~
sumption, and watering livestock upon dry lands
of the state, 1s a publiec use, end the right to
collect rates of compensation of such use, of
said weter is & franchise... (L. 1891, par. 1,
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p. 523 L. 1905, chap. 104, p. 204)
Par, €531 Manner of Procesding to Condemn, --Compen-
sation will be decided by the Circuit Court if agreement
cannot be reached otherwise. (Surface water) (L, 1891,

par. 7, p. 54)

The Law of 1927 as Ammended in 1933

The next major plece of legislation was passed in 1927,
The wording of this law placed a heavy emphasis on irriga-
tion. It was so pointed in its language that the Attorney-
General upon reguest from the Statalﬁngineer interpreted
the 1927 Act as follows: (48, p. 695)
June 17, 19032

¥r. Charles E. Stricklin,
State Engineer

Dear Sir:

Under the date of 8th instant you requested
my opinion as to whether or not the state engl-
neer has suthority to issus a permit to appro=
priate waters from a well in any county east of
the summit of the Cascade kountains for induse
trial and domestic uses, and fire protection, or
any purpose other than irrigstion.

The title of chapter 410, Genersl Laws of
Oregon 1927, which is codified as Chapter XIII
of the Title XLVII, Section 47~1310 to 471311,
inclusive, Oregon Code 1930, reads as follows:
(The sections have been omitted. The amended

- sections appear later in the thesis,)

It is my opinion that the state engineer
does not have the suthority to issue permits for
the appropriastion of underground waters east of
the summit of the Cascade Mountains for any other
then irrigstion purposes, and also to the right
to appropriate for the purposes specified in
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section 3 of the act.

I.0. Van Wimﬁ,

Attorney~General
by Willis S, Moore,

Assistant

The amendments made to the 1927 law in 1833 breaden
the act to include uses other than lrrigation, The records
in the state engineer's office show that applicants refused
during the period 1927 to 1933 were allowed to reapply and
were granted permits.

The following review of the 1927 law includes the 1833
amendments, The amendment is deseribed at the bottom of
each paragraph affected.

Chapter XII Underground Water

Par. 47-1301 {50) Appropriation East of
Cascades-~Vested Righte Protected. ©Subject to
existing rights, all underground waters of the
state of COregon in counties lying east of the
summit of the Cascade lountalns may be appropri-
ated for beneficial use, &8 herein provided,
and not otherwise, but nothing herein contained
shall be construed so as to take away or impair
the vested right of any person, firm, corpora~
tion or association to use the water from any
existing well or sourge of underground supply
where such water is economically and beneficially
used., (L. 1927, chap. 410, par. 1)

Par. 47-1302 (51) Permit for Such Appro-
priation. ~-Any person, firm, association or
corporation hereafter intending to secquire the
right to the beneficial use of any waeters in
counties lying east of the summit of the Cascade

‘Mountains found in underground streams, ebannals,
artesian basing, reservoirs or lakes, the DOWr
ries QT"Whiah.ma YeasonabLy De ascertained,

hereéby are declered to be public waters and to

belong o ths public and subject ¥o appropriation
?er any asa other Thanh ror amaaﬁ?& a%ﬁ cull~
usa, or stock or for Lhe watering of lawns

ardens not exceeding one-hall acre in &rea,
E Tors commencing The constructlon Of any well,




pit, gallery, tunnel, pumping plant or other
means of developing and securing such water, or
performing any work in comnectlon with such con-
struction, or in any manner utilizing said waters
for such purpose shall make an application teo the
state engineer for a permit to make such appro-
priation. (L. 1927, chap. 410, par. 2; L. 1933,
chap, 263, par. 1.} (Underlined portion indicates
words added by 1933 amendment)

Amendment, The 1833 amendment deleted
"underground” preceding the word "waters® in the
fourth line; deleted "for irrigation purposes"
following “"Cascade liountains®; and added the por-
tion of the section between "Cascade Mountains"
and "before commencing®, (This part has been
underlined.)

Par, 47-1303 (50) Application or permit for
domestic use not required: Limitation as to the
area, (L. 1927, chap. 410, par. 3)

Par, 47-1304 (51) Permite-«Form of Applica-~
tion., -~Every application for e permit to appro-
priate underground water under this act shall be
in a form which shall be prescribed by the state
engineer, and which shall set forth in definite
terms the name and address of the appropriator,
the location and manner of development, the use
to be made of water and the amount of wafer ™
necessary for such use, and If for irrigation
@ description of the lands to ve irrigated,
««sLhe %Eﬁg of beginning and completion of work
and such information as may be found by the state
engineer to be necessary to properly classify
and determine the feasibility of such appropria-
tion. (Lu 127, Qhﬂ?n él@, PEY . 4:; L. 1935;
chap, 263, par, 2) (Underlined portion indicates
words added by 1933 amendment)

Amendment. The 1933 smendment deleted "for
irrigation purposes" following “underground
water; substituted the portion of the first
sentence between "mammer of development® and
"the time of begimning" for "lands to be irri-
gated, the amount of water to be used per acre
irrigated®.

Par., 47-1305 (51) Applicationse-Records~-
Fees. Applicatlions under this act for under-
ground waters shall be accepted, recorded and
spproved by the state engineer under the same
procedure adopted for applications for diversions
of surface waters, as provided in sections
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47-503 ~ 47-509, Oregon Code 1830. (L. 1927,
chap, 410, par, 8; L, 1933, chap. 263, par, 3)

V Amendment, The 1933 amendment deleted “"for
1r§igagian purposes” following “"underground
wvaters” .,

Par, 47-1307 (50) Extent of Permit., =-No
permit shall be granted for development of under«
ground or artesian waters beyond the capacity of
the underground beds or formation in the given
basin, district or locality to yisld such water
with a reasonable or feasible pumping 1ift in
cases of pumping water developments, or with a
feasible reduction of pressure in the case of
ertesian developments, The state engineer shall
have the power to decide whether the granting of
any such permit will injure or damsge any wested
or existing right or rights under prior permits,
and may, in addition to the records of his office,
require further evidence, proof and testimony
prior to granting or denylng any such permit,

(L. 1927, chep., 410, par, 3%

Per, 471308 (51) Economical Use-~Artesian
VWells, --Permits to use water from an underground
source shall be contingent upon its use in an
economical and beneficial manner. The state engi-
neer shall have the power to fix the maximum
amount which may be used per acre of land each
season or the amount which may be used for cther
urposes, and the water shall not be wasted.
rtesian wells shall be provlded with suitable
meens for clesing and conserving the flow when
not actually needed or put to beneficial use.

(Lu 1927, Qhﬂg}aﬁla par. 83 L. 1953’ chap. 263,
par., 5) (Underlined portion indicates words
added by 1933 amendment) ‘

Amendment, The 1933 smendment added “or
the smount which may be used for other purposes®,

A second important aspect to the 1935 amendment was
the additional wording to section 47-1302. (41, p. 261-262)
The original sct referred to only ”any'wuter“ east of the
Cascades. The 1933 amendment defined the classification of
water included and declared those waters to belong to the
public, The purpose of the amendment was probasbly an
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attempt to fortify the constitutionality of the act, (32,
Pe 214) A New Mexico Supreme Court ruling most likely
prompted the amendment., The New lexico case, Yeo v. Tweedy
34 N.M., 611, 286 Pac. 970 (1930), was a dispute between the
state engineer and property owners over the control of
ground water use. The statute declared the underground
water of srteslan basins belonged to the state and the
state had the right to control the use of such water, The
court ruled the act unconstitutionsl, not because of the
intent of the bill, but rather its form, The sectlion re-
garding state authority to appropriste water, violated a
.provision that & law could not be revised or amended by
reference to its title only.

The c¢lassification of the percolating water seems a
bit ewkward., It may be difficult to locate ascertainable
boundsries., MNr. 0., E. Meinzer (70, p. 148) of the U.S.
Geclogical Service provides & resson for this terminology.

43 a result of an intensive investigation

of the Roswell artesian basin by the U.8. Geo~-

logical Survey, in cooperation with the state

engineer of New Mexico, the scientific facts re~
garding the occurance of the ground waters of

the area were thoroughly determined. Neverthe-

- less, recognizing the strong influence that the
precedent of earlier decisions has upon the

course, the framers of the law were loath to dis-

regard the more or less generally accepted legal

terminology that had been supported by esarlier
decisions. Therefore, the law was msde to apply

to “the waters of underground streams, channels,

artesian basins, reservoirs, or lakes, having

reasonable ascertainsble boundaries.™ It is
understood that this terminclogy wes intended to

be sufficiently broad teo include the so-called
¥percolating water® under the doctrine of
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gppropriation. Such & broad interpretation would
geem to be Justified because all bodies of ground
water can be included under one or more of the
terms “streams, channels, artesian basins, reser-
voirs, or lakes" snd the boundaries of virtually
all bodies of ground water can now be determined
with reasonable aceurscy.

essif the ground water constitutes a part

of the stresm before it appears as surface water,

does not the same ground water constitute a part

of the stream for purposes of appropristion. A

careful consideration of all factors invelved

must lead to the conclusion that eventually, in

meny areas, the surface water rights--whether by

court sdjudication or by appropristion--must be

evaluated in relation to the rights to use ground

water, and vice versa.

Another interesting theory behind the 1933 amendment
is an example of 2 method used by those in law., The 1927
act may have sttempted to take property owners vested
rights in percolating weter found in the soil without due
process of the law, Percolating waters have been defined
as those which ooze, seep or filter through the soll
beneath the surface “without & defined chennel," The
smendment covers only those waters whose boundaries are
ascertainable, Mr, Neinzer indicates prectically sll
underground water falls under the classificstion in the
amendment. If this is the case, the landowner still has
his vested rights in percolating water. However, he has
no underground water which can be classified as percolating
water. This demonstrates how the legislature and jurieste
sd just the law to fit changing conditions and yet remsain
within their constitutionel limits.

This body of law was alzo responsible for an example



of possible pitfalls in interpretation. Information
obtained from the state engineer's office regarding this
incident may be helpful.

‘ A landowner east of the Cascades insisted the state
enginesr issue him s permit. The water was to be used for
domestic purposes only. The aect states a permit is not
required for s well supplying domestic or culinary needs.
Therefore, the engineer wss prohibited from issuing the
permit because he was not given authority to do so. The
engineer requested an opinion from the Attorney-General in
order to quiet the persistent appllcant.

The resulting opinion was quite startling., There seems
to be two possible reasons for the misunderstanding. The
assistent writing the opinion may have falled to consider
the 1933 amendment and relled upon the 1932 opinion which
he had also written., A portion of the 1932 opinion was
presented earlier in this chapter on pegees 28 and 29, The
other possibility is that one parsgreph was written so
poorly that it created a false 1ﬁpr$agien. Complicated,
complex, unintelligible sentences appear to be & chronic
condition in the field of jurisprudence, Whatever the rea-
son for the confusion, the opinion is presented.

Headnotes expressing the main thoughts appear at the
beginning of the case or opiniona in many legal publice-
tions., This facilitaetes finding pertinent ceses and opine
ions, The headnote for the 1842 opinion of the



Attorney-General {48, p. €35) reads:

The state engineer does not have authority
to issue permits for the appropriation of under-
ground waters east of the summit of the Cascade
Kountains for any other thsn irrigation purposses.

Permits to appropriste such waters for irri-
gation purposes are subject to existing uses for
domestic and culinary use, and for stock, or for
the watering of lawns and gardens not exceeding
one~half acre.

It is possible the person writing the headnote made
the mistake. The text of the opinion follows.

June 5, 1942

kr. Charles E, Stricklin,
Stete Engineer

Dear Sir:

Under the date of iMay 18, 1942, you refer
-to section 116445, 0,C,L.A,, and request ny
opinion on the following questions:

{1} Is the State Engineer prohibited from
1ssuing & permit to use underground water for
any or 2ll or any combination of the following
purposes? :

Domestic

Culinary

datering lawns surrounding a residence

Watering the usuel garden that is kept to

supply the family of the owner or lesses."

“{2) Is the State Engineer prohibited from
issuing two permits to use water from one and
the same well?"

You further stete that the well under con-
gsideration 1s situsted east of the summit of the
Cascade Mountains,

Sections 116-443, 116~444 and 116-445, 0.C.
L.A., provide: (BSection 116~443 recognizes exist-
ing rights; 116~444 and 116-445 are the same as
47*1503)and 47«1304 sppearing on page 30 of this
thesis.,
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In this connection please ses my opinion to
you of June 17, 1932, Opinions of the Attorney~
General, 1930-1932, page €85, holding that the
state engineer does not have authority to issue
permits for the appropriaetion of underground
waters east of the summit of the Cascade Moun-
tains for any other than irrigation purposes,
and thet the issuance of permits for such pur~
poses are required to be subject to existing
rights to the use of such underground waters
for other beneficial purposes, and also to the
right to appropriate underground waters not
otherwise appropriated for the purposes speci-
gigd 1§ ?eetiﬁn 3 of the act (section 116-445,

. iLu»a ]

It is my opinion that the snswer to your
first question is in the affirmative,

I.H., Van Winkle,

Attorney~General
by Willis 8. Moore,

Assgistant.

The Ground Weter Act of 1955, Chapter 708

The latest stastutes to be passed are Chapters 707 and
708 of the 1955 Oregon laws, Only certain parts of the
acts will be reviewed here, Those parts of the actes not
relevant to this analysis are omitted. Chapter 708 (54)
relates "to the control and regulation of rights to appro=
priate, the manner of obtaining and the use of ground
water,"

Be It Enacted by the People of the State of Oregon:

Section 1. This Act shall be known az the
YGround Water Aect of 1955.%

Purpose of sct.

Sectlion 2. The Legislative Assembly recog-
nizes, declares and finds that the right to rea=-
sonable control of all water within this state



from all sources of water supply belonges to the
publie, and that in order to insure the preserva-
tion of the public welfasre, safety and health it
is necessary that:

(1) Provision be made for the final deter-
mination of relative rights to appropriste ground
water everywhere within this state and of other
matters with regard thereto through a system of
registration, permits and adjudication.

~ {2) Rights to appropriate ground water and
priority thereof be scknowledged and protected,
except when, under certain conditions, the pub-
lic welfare, safety and health require otherwise.

(3) Beneficilal use without waste, within
the capecity of available sources, be the basis,
measure and extent of the right to sppropriate
ground water, ‘

(4) All claims to rights to appropriste
ground water be made z matter of public record.

{5) Adequate and safe supplies of ground
water for humen consumption be assured, while
conserving meximum supplies thereof for agricul-
tural, commercisl, industrial, recreational and
other beneficial uses.

{6) The location, extent, capaeity, quality
and other cheracteristics of particular sources
of ground water be determined. ‘

{7) Reasonably stable ground water levels be
determined and maintained. ,

{8) Depletion of ground water supplies below
sconomic levels, impairment of natural quality of
ground water by peollution and wasteful practices
in connection with ground water be prevented or
controlled within practicaeble limits.

(9) Whenever wasteful use of ground water,
impairment of or interference with existing
rights to appropriste surface water, declining
ground water levels, interference among wells,
overdrawing of ground water supplies or pollution
of ground water exists or impends, controlled use
of the ground water concerned be asuthorized and
imposed under voluntary Jjoint sction by the State
Engineer and the ground water users concerned
whenever possible, but dy the State Engineer
under the police power of the state when such
voluntary Joint action is not taken or 1s ineffec~
tive.

(10) Lecation, construction, depth, capacity,
vield and other characteristics of and matters in
connection with wells be controlled in accordence
with the purposes set forth in this section.

37
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Section 35. This Act is intended to be
supplementery and in addition to and is not in-
tended to repeal...any law relating to the sur-
face waters of this state.

Definition of wordse used.

Section 3. (1) "Constructing" a well in-
cludes boring, dlgging, drilling or excavating
and installing casing, pump, and other works for
withdrawsl of weter and messurement of depth to
the water table,

(2) "aGround water" means any water, except
capillary moisture, beneath the land surface or
beneath the bed of sany stream, lake, rsservolr
or other body of surface water within the bounde~-
ries of this state, whatever may be the geologi~
cal formation or structure in which such water
stands or flows, percolastes or otherwlaze moves.

{3) "Ground water reservoir® means a dis-
tinct body of standing or moving ground water
having exterior boundaries which may be ascer-
teined or reasonsbly inferred.

(6) "Well" means any artificial opening or
ertificially altered nstursl opening, however
made, by which ground water is sought or through
which ground water flows under nstursl pressure
or is artificially withdrewn, provided, that
thi: definition shall not include & natural
BDring.

Rules governing permits.

Section 5. No registration, certificate of
registration, application for a permit, permit,
certificate of completion or ground water right
certificate under this Act is required for the
use of ground water for stockwatering purposes,
for watering any lawn or nonwcommercial garden
not exceeding one-half aere in area, for single
or group domestic purposes in an amount not
exceeding 15,000 gellons a day or for any single
industrial or commercial purpose in an amount
not exceeding 5,000 gallons & day. The use of
ground water for any such purpose, to the extent
that it is beneficial, constitutes a right to
appropriaste ground water equal to that estab-
lished by a ground water right certificate issued
under section 21 of this Act. (Provision to
determine rights to appropriate water within a
ground water reservoir,} The State Engineer,
however, may require any person or public agency
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using ground water for any such purpcse to fur-

nish information with regard to such ground water

and the use thereof.

Section 7 sets up the registration procedure for those
claiming any right to appropriate ground water, which may
be done within three years after the effective date of this
Act. TFailure to request registration within such period
creates a presumption that any such c¢leim has been aban~
doned, Detailed infevmatien is required such as use, depth
of water teble, amount, dates when well was begun and first
beneficial use mede, location of well and if for irrigation
the description of the land irrigsted.

Power and duties of the State Engineer.

Section 10, (3) When an epplication dis-
closes the probability of wasteful use or undue
interference with exlsting wells or that any
proposed use or well will impair or substantially
interfere with existing rights to appropriate
surface water by others, the State Engineer may
impose conditions or limitations in the permit to
prevent the same or reject the same after hearing,
or, in his discretion, initiate a proceeding for
the determination of & critical ground water area
under sections 26 to 28 (cited later) of this Act.

{4) An application may be approved for less
ground water than applisd for or may be approved
upon terms, conditions and limitatlons necessary
for the protectlon of the public welfare, safetly,
and health. In any event the applicetion shall
not be approved for more ground water than is
applied for or than can be applied to & benefle
clal use. No spplication shall be approved when
the seme will deprive those having prior rights
of approprietion for a beneficisl use of the
ainung of water to which they are lawfully en-
titled,

Section 14. The State Engineer or his author-
ized assistent shall proceed as rapidly as possible
to identify and define tentatively the location,
extent, depth and other characteristics of each
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ground water reservoir in this state and shall
assign to each & distinetive name or number or
both as a means of identification.

Section 156, (1) The State Engineer upon
his own motion or, in his discretion, upon receipt
of a petition therefor by any one or more appro-
priators of ground water from such ground water
reservoir, may proceed to make s finesl determinas-
tion of the rights to sppropriste the ground water
of any ground water reservoir in this state.

Subsections 2 and 3 set the procedure for conducting
hearings.

The State Enginser is given power to stop wasteful use
or interference with other wells or stop pollution in Sec~
tion 25,

- Bection 26. (1) In addition to initiation
under subsection (3) of section 10 (cited earlier)
of thls Act of a proceeding for the determination
of & critical ground water ares, the State Engil-
neer upon his own motion or, in his disecretion,
upon receipt of & petition therefor by any ground
water claimant or appropristor within the ares in
question, may also initiate such & proceeding
whenever he has reason to believe that: _

(a) Ground water levels in the area in gues-
tion are declining or have declined excessively;
or

(b) The wells of two or more ground water
cleiments or appropriators within the area in
question interfere substantially with one another;
or

{c) The availeble ground water supply in the
area in question is being or is about te be over-
drewn; or ;

{d) The purity of the ground water in the
area in question has been or reasonably may be
expected to become polliuted to an extent contrary
to the public welfare, health and safety.

(2? The State Engineer or his suthorized
assistant shell hold a publie hearing on the ques~
tion of the determination of a eritical ground
water ares,

Well drillers sre to be licensed by the engineer in



Section 30,

Seetion 27. (1) If, at the comclusion of
the public hearing held under section 26 of this
Act, the State Engineer finds that any of the
eircumstances set forth in subsection (3) of sec-
tion 10 of this Act if the proceeding is initi-
eted thereunder, or in subsection (1) of section
26 of this Act if the proceeding is initiated
thereunder, are true, and further finds that the
public welfare, health and safety require that
any one or more corrective controls be adopted,
he shall by order declare the area in guestion to
be a oritical ground water area.

(2) The order of the State Engineer shall
define the boundaries of the critiecal ground
water ares and shall indicate which of the ground
water reservoirs located within the area in ques-
tion are included within the criticsl ground aresa,.
Any number of ground weter reservoirs which sither
wholly or partially overlle one snother may be
included within the same critical ground water
BIe8 .

(3) The order of the State Engineer may ine
clude eny one or more of the following corrective
control provisions:

(a) A provision closing the critical ground
water area to any further appropriation of ground
water, in which event the State Engineer shall
thereafter refuse to accept any application for
a permit to appropriate ground water located withe
in such eritical area.

{(b) A provision determining the permissible
total withdrawal of ground water in the eritical
area each day, month or year, and, in so far as
may be reasonably dcne, the State Engineer shall
apportion such permissible total withdrewal among
the approprilators holding velid rights to the
ground water in the critical area in accordance
with the relative dates of priority of such
rights.

{c) A provision according preference, withe
out reference to relative priorities, to withe
drawals of ground water in the critical area for
domestic and livestock purpcses first, and there~
after other beneficial purposes, including agri-
cultural, ipdustrial, municipal other than
domestic, and recreational purposes, in such
order as the State Engineer deems advisable under
the circumstances.

{d) A provision reducing the permissible
withdrawal of ground water by any one or more
sppropriators or wells in the criticsl area.

41
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(e) Where two or more wells in the critical
area ere used by the same appropriater, a provi-
sion adjusting the total permissible withdrswal
of ground water by such eppropriator or a& provi-
gion forbidding the use of one or more of such
wells completely.

() A provision requiring the abatement, in
whole or in part, or the sealing of any well in
the critical asrea responsible for the admission
of pollubing meterisls into the ground water sup-
ply or responsible for the progressive impairment
of the quality of the ground weter supply by dise
persing polluting materials that have entered the
ground water supply previously.

(z) A provision requiring and specifying a
system of rotation of use of ground water in the
eritical area,

Protection of public interest provision.

ction 34. Any person who deems himself
aggrieved by any order, rule or regulation of the
State Epgineer under this Act msy appesl from the
same to the oircult court of the county in which
the property affected by such order, rule or regu-
lation, | or any psrt of such property, is situated.
The eappesl mey be carried from the cireult court
to the Supreme Court, and shall be governed by

the pragtice in suits in equity. No order of the
State Enginesr shall be disturbed when there is
substantial evidence to support it. No rule or
regulation of the State Engineer shall be dis-
mmless it is affirmetively mesde to appear
he same substantially and unjustly diserimi.
nates sgainst the complainant to his prejudice
and in favor of others similarly situated.

Water use may be changed.

Section 22. All ground water used in this
state for any purpose shall remsin appurtenent
to the premises upon which it is used and no
change 1n use or place of use of any ground water
for any purpose may be made without compliance
with a procedure as nearly as posgible like that
set forth in ORS 540,520 and 540,530, (The pro-
visions for changing use and/or transferring
rights of surface water.) However, the owner of
any ground water right may, upon complience with
a procedure as nesrly as possible like that set
forth in ORS 540,520 and 540,530, change the use
and place of use, the peoint of appropristion or
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the use theretofore made of the ground water in
all cases without loaing priority of the right
theretofore established,

Act Esteblishing the State Water Resources Board,
Chapter 707 ,' |

Chapter 707 (53) relates “to water and other natural

resources, including provisions relating to creating and

prescribing the functions of a State Water Resources Board,"

Be It Epacted by the People of the State of Oregon:
Section 1. (1) The Legislative Assenmbly
recognizes and decleres that:
{e) The maintenance of the present level of
the economic and general welfare of the people
of this state for the increased economic and
genersal welfare of the people thereof are in a
large part dependent upon a proper utilization
and control of the water resources of this state,
and such use and control is therefore a matter

only through a coordinated, integrated state
water resources policy, through plans and pro-
grams for the development of such water resources
wrough other activities designed to encour-
, promote and secure the maximum beneficial
use and | control of such water resources, sll
carried out by a single state agency.

- {c¢) The economic and general welfare of the
people of this state have been seriocusly impaired
and are in danger of further impairment by the
exercise of some single-purpose power or influence
over the water resources of this state or portions
thereof by each of a large number of public
authoritlies, and by an equally large number of
legislative declarstions by statute of single
purpose policles with regard to such water re-
sources, resulting in friction and duplication
of activity among such publie authorities, in
confusion as to what is primsry and what is sec~
ondary beneficlal use or control of such water
resources and in a conseguent fellure to utilize
and control such water resources for multiple
purposes for the maximum beneficial use and



control possible and necessary.

(2) The Legislative Assembly, therefore,
finds that it is in the interest of the public
welfare that a coordinsted, integrated state
water resources policy be formulated snd means

for its enforcement, that plans and
for the development of the water re-
of this state be devised and promoted
other activities designed to encoursge,
and secure the maximum beneficial use
trol of such water resources be carried
single state agency which, in carrying
3| functions, shall give proper and adequate
ration to the multiple aspects of the
&l use and control of such water re-
with an impertiality of interest except
igned to best protect and promote the
elfare generally.

prograem
sources

ons of words used 1n the aat*

Segtion 2. 48 used in sections 1 to 31 of
this Act, unless context requires otherwise:

(1) "Board" means the State Weter Resources
Board created by section 3 of this Act.

(2) "Public corporation" includes any city,
county or district organized for public purposes.
(3) "State agency" includes any office,
board, commission or department of a state govern~

(4) "State water resources policy" mesns the
weter resources policy provided for in section 10
of this act.

(8) "Water resources of this state" or
"waters of this state" means sny surface or
ground waters located within or without this
state and over which this state has sole or con-
current jurlsdiction.

(6) "Existing rights" or "vested rights" or
words of similar import include inchoate rights
to the use of water %o the fullest extent that
the same are recognized, defined or declared by
any court within this state or by the State Engl-
neer.

Powers and duties of boerd,

The Bosrd consists of seven members appointed

by the Governor, subject to approvel by the Senate.

Section 10, (1) The boerd shsll proceed aa
rapidly as possible to study; existing water
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resources of this state~ w&ana and methods of
conserving such water resocurcesz; existing and
contemplated needs and uses of watar for domes~
tic, municipal, irrigation, pewer development,
recreation, wildlife, and fish life uses and
for pollution ebetement and all other related
sub jects, including drasinage and reclamstion.

{2) Based upon said studies, the board
shall progressively formulate an integrated,
coordinated program for the use and control of
all the water resources of this state and issue
statements thereof. :

{(3) In formulating the water resources pro-
gram under subsection (2) of this section, the
board shall take into consideration the purposes
and declarations enumerated in section 1 of this
Act and also the fallowing additional declarations
of policy:

{a) Existing rights, established duties of
-water, and relative priorities concerning the use
of the waters of this state and the laws govern~
ing the same are to be protected and vreserved
subject te the principle that all of the waters
within this state belong to the public for use
by the people for beneflcial purposes without
waste; '

(b) It 18 in the public interest that inte-
gration and coordination of uses of water for
8ll beneficial purposes be achieved for the
maximum economic development thereof for the bene=
fit of the state as a whole;

{c) That adequate and safe supplies &ﬁ Drgw
served and protected for human consumption,
while conserving meximum supplies for other bene-
ficial uses;

" {e) Competitive exploitation of water re-
gources of this state for single~purpose uses
is to be discouraged when other feasible uses
are in the general oublic interest;

(f) In considering the benefits to be
derived from drainage, consideration shall also
be given to possible harmful effects upon ground
water supplies and protection of wild life;

{g) Whenever feasible and necessary, the
maintenanes of minimum perennial stream flowa
sufficient to support sguatic life and to mini-
mize pollution shall be fostered and encouraged
if existing rights and priorities under existing
laws will permit;

{h) Wetershed development policies shall be
favored, whenever possible, for the preservation
of balanced multiple uses, and project



construction and plamning with those ends in view
shall be encouraged;

{1) Due regard shall be given in the plan-
ning and development of water recreastion facili~
ties to safeguard against pollution;

(j) It is of paramount importence in all
cooperative programs that the prineiple of the
soverelgnty of this state over all the waters
within the state be protected and preserved, and
such cooperation by the board shall be designed

so as to reinforce end strengthen state control., -
(k) Local development of watershed conservas

tion, when consistént with sound engineering and
economic principles, 18 to be promoted and en-
couraged; and

1) ¥When proposed uses of water are in
mutually exclusive conflict or when gvallable
supplies of water are insufficient for all who
desire to use them, preference shall be given
to human consumption purposes over ell other uses
and to sgricultural uses, including water for
livestock, over eny other use, and thereafter
other beneficlal purposes in such order as may
be in the public interest consistent with the
principles of this Act under the existing circume
stances,

(6) Subject at all times to existing rights
and priorities, the board:

() May classify and reclassify the lakes,
stresms, underground reservoirs or other sources
of water supply in thils state as to the highest
and best use thereof for the fubture in aid of an
integrated and balanced program for the benefit
of the atate as a whole; and the board may so
classify portions of any such lakes, streams or
other sources of supply separatsly;

{b) Snell diligently enforce existing laws
concerning cancelation, release and discharge of
excessive unused claims to water to the end thsat
such excesslive and unused amounts may be made
avallable for eppropriation and beneficlal use
by the public; and

(¢) May, subject to existing rights and
priorities and subject to the preferential uses
named in paragraph (L) of subszection (3) of this
section, preseribe preferences for the future for
particular uses of the waters of any lake, stream
or other source of supply in aid of the highest
and best beneficlal use thereof; and in so doing
it shall give effect and due regard to.,.the eco~
nomy of such streams or other sources of supply,
the economy of the affected area, seasonal
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requirements of various users of sasid water, the
type of proposed use as between consumptive and
non-consumptive uses, end other pertinent datse.

Seetion 11, In the exercise of any nower,
duty or privilege affecting the water resources
of this state, every state sgency or public cor-
poration of this state shall give due regard to
the statements of the board and shall conform
thereto. No exercise of any such power, duty or
rrivilege by any such state agency or public
corporation which would tend to derogate from or
interfere with the stete water resources policy
shall be lawful,

The beard 1s given power in Section 17 to represent
the state and may discuss water poliecy and use with other
states or agency and sgencles within the state.

Section 20 allows that investigations, surveys or
studies may be made by the board on its own or in cooperas-~
tion with any interested agency.

Board to aid state engineer.

Section 36. ORS B37.170 is amended to resd
as follows:

537,170 (1) If, in the judgment of the State
Engineer, the proposzed use msy prejudicially affect
the public interest, he shall refer the spplica~-
tion to the State Water Resources Bosrd for con-
sideration. The board shall hold a public hearing
on the application on proper notice to the appli-~
cant and to any one objecting thereto, If, after
the hearing, the board determines that the pro-
posed use of the water sought to be appropriated
would impsir or be detrimental to the publie
interest, it shall enter an order rejecting the
application or require its modification to con~
form to the public interest, to the end that the
highest public benefit may result from the use
to which the water is applled.

{2) In determining whether the proposed use
would inmpsir or be detrimental to the public
interest, the State Wabter Resources Board shsll
have due regard for:

{a) Conserving the highest use of the water
for all purposes, lneluding irrigation, domestic
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uss, muniecipal water supply, power development,
public recreation, protection of commereial and
geme fishing, fire protection, mining, industrial
purposes, navigation, scenic attraction or any
other beneficial use to which the water may be
applied for which it may have a special value to
the public. ; ,

(b} The meximm economic development of the
waters involved,

{c) The control of the waters of this state
for all beneficiasl purposes, including drainege,
sanitation and flood controel,

{a) The amount of waters available for appro-
priation for beneficisl use.

{(e) The prevention of wasteful, uneconomic,
imprecticeble or unreassonsble use of the waters
involved.

(f) A1l vested end inchoste rights to the
waters of this state or to the use thereof, and
the mesns necessary to protect such rights.

{g) The state water resources poliecy formu~-
lated under section 10 of the 1955 Act by which
this section was amended.

Section 37. ORS 537.200 is amended to read
as follows:

537.200. An sppeal may be taken from any
order made by the State Engineer, pursuant to the
provisions of ORS B537.150 to 537.1%0, rejecting
or allowing any epplication in whole or in part
by any person appearing before the State Engineer
or State Water Resources Board as applicant or
objJector in respect to the application, The
appeal shall be taken to the cirecult court of
the county in which the waters involved or some
part thereof are situated. It must be taken
within 30 days from the dete of mailing & copy
of the order of the engineer or water resources
board to the applicant or objector. The appeal
shall otherwise be governed by the practice in
sults in equity. 4An eppeal may be taken from
the final order or decree of the circuit court
to the Supreme Court.
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CHAPTER IV

COMMON LAW

Conmon law plays an importent role in the judicial pro-
- cess., The court hears the case and welighs the circum-
stances, The decisions are then made based on the merits
of the case, Statutory law governs decisions if eppli-
cable laws exlst. However, if there are conditions in the
case not co%arad by statutory law, the court then depends
on common or case law,

The common or case law 18 used by Judges to support
their opinions. Common law gives them & foundation and
justification for their decisions. Past cases set the
precedént for future ones. If the future is to be pre-
dicted with any accuracy, some past cases need to e
reviewed. Occaslonally cases arise which set ths pace or
precedent in a particular fleld of law. The ruling is
often quoted 1n future cases. The circumstences and res-
soning involved in these "classioc" cases may establish a
basis for better understanding of later cases and provide
a reference point from which to observe the evolution of
the doctrines, Also, it is well to remember the new laws
may not be approved by the courts. They might be ruled
unconstitutional and the common law would have to be relied
upon when deciding future cases,

When water rights were first developed the waters were
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divided into public and privete classifications. Private
waters were then divided into surface and subterranean.
Subterranean waters were further clessified into either
undsrground water courses or streams, underground reser-
voirs, artesisn waters and percolating waters. The termi-
nology varies in the different jurisdictions.

Surface water (streams) and underground watercourses
were often governed by one body of rules., All other under-
ground waters not found in definite channels were governed

by other rules,

Riparian Doctrine

Riparien doctrine was accepted as the rule governing
streams, both surface and underground east of the Mimsis~-
sippi. Riparianism traveled diverse paths to reach
America. Its origin traces to the early Romsn civilization
surrounding the Mediterranesn Sea which influenced French
civil law. The Bastern states were completely influenced
by the riparisn doctrine. Two American jurists, Story and
Kent, brought the doctrine from France to the Atlantic ssa~
board in the early 1800's, The courts in Englend accepted
the Americans' discussion, and it was incorporsted into
English common lew, HNany states based their laws on
Engliéh common lew, and as & result ripsrian rights gained
& permsnent foothold in the Eastern and some Western states.

The second route was through Texas by way of Mexlco as
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part of the Spanish civil law. It was also influenced by
the early YNediterrsnesn codes.

The doetrine, in its early common law form, entitled
the landowner bordering s stream, to the flow of the water
as 1t had been accustomed to flow, undiminished in quantity
and uwnpolluted in quality.

In colonial times water mills, floating logs and water
transportation were important. Modification took place.
The riparisn owner was then allowed to make use of the
»water for domestic purposes and even for irrigation pro-
vided other riparian needs were filled in the same propor-
tions, In some jurisdictions the upstresm riparian may
take all the water nscessary for his domestiec use even if

he depletes the entire supply.

History ef Appropriation Eule

The riparian doctrine did not fit the arid West, so
the appropriastion doctrine was developed, It is intereste
ing that similisr doctrines evolved frém,three separate
independent areas. |

The Mormons, Just driven out of humid Illinois, devel~
oped a system of prior appropriation in arid Utah. The
climate caused & change from riparisnism to appropriation.
Brigham Young (26, p. 41) made these comments in regard to
water:

No men has the right to waste one drop of
water which another man cen turn into bread.
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These (the waters) belong to the people;

all the people, No man can gain title to more

than he can use in a benefiolsal manner.,

Non=riparien uses of water were svident in the South-
west prior to American soverelgnty in the southwestern part
of Colorado, Hew Mexico and Arizons,

The economic pressure of the gold rush in Californie
was a mejor influence on the basic doctrine of appropria-
tion. "Pirst in time, first in right," was appropriste for
the mining situation of that sarea,

Gold was not always located near a stream so water
sometimes had to be diverted, A notice was posted which
included the date, point of diversion and quantity, The
first appropriator had the right to the posted quantity.

If there were & surplus, the next could appropriate water
and soc on. In a period of short supply the first appro-
priatorts right was supreme, Although it exhausted the
supply, he had the superior right.

| The soils for irrigation'alang the stream were not
always the most productive. From a best use standpoint, it
was therefore wise to allow use on non-riparian lands.

This new doctrine illustrates mants ability to modify the
laws to serve hig purposes and tc respond to such factors

as econcmics, climete and soll types.

importance of Source of Supply

Rules applied to surface and underground streams were
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considered well asettled by the courts during the 18th and
early 19th century, For this reason, some of the cases |
clted made a desperate attempt to convince the court that
the supply wes from an underground streaem rather than per-
colating. As the behavior of underground water is better
understood, this distinction becomes less important,
Geologists are attacking such & division, 4s they perfeoct
their hydrological knowledge it is quite likely the courts
will sbolish the distinction.

 For legal purposes subsurface water (without
considering ertesisn water) is divided into two

main classes, based on & difference (errcnecusly

assumed) in methods of transmission through the

round, namely: (1) "perecolating waters," and

%E} "subsurface water courses." (70, p. 114)

The trend of the new water statutes is to recognize
that underground water is a part of the entire water supply.
Oregon's new statutes have recognized this. It seems thsat
all are not convinced. 1In 1930, & court in Arizona (10, ».
406) gave a lengthly reason why percolating waters should
not be subject to appropriation. They recognized that this
could discourage further pumping for irrigstion projects
but felt that, "percolating waters were more or less uncer=
tain as to thelr existence”..."and their behavior not known
well enough to be able to establish any basis on whieh to
give appropristion.” With so mueh uncertainty sttached
they belleved that only the legal profession would stand to
gain as a great deal of litigation was forseen. HNaricops

County Municipal Conservetion Dist. v. Southwest Cotton Co.



54

39 Ariz. 65, 4 Pac. (2nd) 3269. (1930)

Underground Water Definltions

The early courts description of and references to per-

colating or underground water will give the reader an

appreciation of the problem faced, The following guotation

is presented as an introduction to the definition section.

In the 17 Vestern states there are in the
neighborhood of 200 court decisions (as of 1941)
involving this subject. There are not only
innmumerable confllcts between the courts of the
different jurisdictions, but frequently quite
serious confliet between the decisions of the
sgme jJurisdictions. In addition there are not
only conflicts aa to questions of prineiple but
also there are serious conflicts as to definition,
classification and other related metters. For
instance, in some states there seems to be one
rule applied to the utilization of waters of
underground streams and another ss to percoleting
waters, (46, p. 2)

One of the classic definitions of percolating waters

deseribes 1t as:

this

Those which ooze, seep or filter through the
soil beneeth the surface, without a defined chan-
nel, or in a gourse that iz uwninown or not dis-
coverable from surface indications, without excae
vation for that purpose. (1, p. 585)

Other descriptions stress the unkmown mystic ways of
water., 1In 1850 this description is given: (9, p. 1441)

It (percolating water) rises to great heights,
and moves collaterally, by influences beyond our
spprehension. UThese influences are so secret,
changeable, and uncontrollsble, we cannot subjsct
them to the regulations of law, or build upon them
& system of rules, as has been done with streams
of the surface. Roath v. Driscoll, 20 Conn. 533

Percolating waters in thelr common-law sense
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are vagrant, wandering drops, moving by gravity

in any and every direction along the line of

least resistance., (76, p. 1027) Los Angeles v,

Hunter 105 Pac. 755. (1909) |

+esthe secret, changeable and uncontrollable
character of underground water in its operation

1s so diverse and uncertain that we cannot well

sub ject 1t to the regulations of law, or bulld

upon it a system of rules, as i1s done in the case

of surface sztreams., (5, p. 1368)

These descriptions by the court indicate lack of knowl~
edge. Court decisions from the humid ares included economic
factors as a reason for separste underground rule, A Perm-
sylvanis ruling of 1863, Haldeman v, Bruckhardt 45 Pe, 514,
is an example. (5, p. 1376} The court reasoned as follows:
One may heve invested heavily in equipment, to use his land
in & husbandry-like manner., The use may unknowingly injure
sn adjoining owner. He may not be able to restore underw
ground weter to it's old passagewsy. The course of sure
face water is known, If the water flows underground in
such a manner that 1ts movement is unknown to both parties,
how can there be an agreement as to or consent between the
proprietors of the adjoining lands beneath which under-
ground currents exist? This is one of the foundations on
which the law pertaining to surface streams is built.

Should a lower proprietor have the right of an undis-
turbed supply of water which passes through his neighbors
land, he has the power of preventing that neighbor from
using the water flowing through his own soll., PFor if he

cuts the flow he cannot return it to the old pussageway as
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is the case with surface water, }

The far reaching consequence of interrupting s sube
terranean flow may involve numerous property owners in an
area of several miles., The expense involved if this
damage were actionable would inject such a great risk that
few would dare improve their land or drain it.

Ground water rights and liabilities are

often vague and the application of legal prin-

ciples to them uncertain, due to the generel

inadequacy of visible surface indications and
geologlcal information to cheracterize the

source and ite movements, (44, p. 193)

This problem currently exists as indicated by the
previous quote from a text published in 1984, (44)

The legal profession is aware of the problem that
faced the early courts. Some of the later definitions sre
much broader,

"Subterranean waters," as used in the Re-
statement on thie subject, comprehends waters

which 116 or flow under the surface of the earth

and are not srtificially confined. (2, p. 332)

Wr. Hutchins, (31, p. 157) who has made extensive
studies of the water law in the Western states, gives a
current definition.

Ground water defined, from the standpoint

of water rights, as all water in the ground that

is free to move by gravity, is capable of being

extracted from the ground, and is susceptible of

practical legal contrel.

Cregon has in psst csse history negatively defined
percelating water by limiting it to water having no defi-

nite, known underground channel,
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As the next cases are reviewed, the following should
be kept in mind: (1) when many of the cases were heard
there was a lack of knowledge of the extent and behavior
of underground water, (2) water had less economic signifie
cance than 1t does todey, (3) the cases pertained to
diverse aress as far as physical cheracteristics are con-
cerned.

The parent cases of the different doctrines are cited
first and then the Oregon cases. The past rulings in the
state are usually given the most weight by the courts in
~ the same jurisdiction., When there is meager legal history
the courts look for similar cases in cther ststes. The
precedents set in other atat@% will alsoc be presented. As
previocusly warned, contradictory decisions will appear.
The writer does not claim to be neutral when selecting
cases, Rulings which relate to economic considerations

will be given the greater emphasis.

English or Common Law Doctrine

It seems only logical to start with the father of this
ground water drams--icton v, Blundell, 152 English Reports
1223, (1843)

The story takes place in the mid-19th century in
Englard, The industrial revolution was flexing its muscles,
The need for water in factories and coal for power had

entered the scene, Huch of the original language of the
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court will be used in order to convey the original meening
as accurately as possible,

FaCTS: The wells on the land of the plaintiff
(Acton), had been used to supply the needs of a
cotton mill on his property. The wells had been
rendered dry as the result of a coel mining
operation on adjoining property. After the well
Tirst went dry, it was deepened and again filled
the needs of the plaintiff's mill, The coal mine
was taken to a greater depth and water agein
ceased to flow into the well,

ISSUE: First count--The disturbance of his
(Actonts) right to certain underground springs,
streams and watercourses, which ought to run,
ilaﬁ and percolate into the closes of the plain-
if L X

~ Second counte~...for the draining off the
water of a certain spring or well of weter in a
certain close of the plaintiff, by reason of
possession of ..closes.. he ought of right to
have the use, benefit and enjoyment of the water
of the said spring or well...

HELD: The inconvenience of his neighbor falls
within the description of demnum abs ue injluris,
(damages without injury, £or such a%%agaa no

legal action will lie) which cannot become grounds
for action, .

REASONING: We think the present case,...is not
to be governed by the law which applies to rivers
end flowing streams, but that it rather falls
within that prineiple, which gives the owner the
soil all that lies beneath his surface;..that the
person who owns the surface may dig therein, and
apply all that is there found to his own purposs
at his free will and pleasure; and that if in the
exercise of such right he intercepts or drains
off the water collected from underground springs
in his neighbort's well, the inconvenience to his
neighbor falls within. (see above parsgraph)

Parts of the pleas indicate the thinking st that time.
A great deal of law was gquoted in Latin,
lr. Cowling for the plaintiff:
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The water 1s the party's as long as it is
on his land, as everything is his that iz above
or below it, This is not disputed as to water
flowing on the surface of the land, but the ques~
tion ls whether 1t mskes any difference that it
flows below 1t. It cannot; for the right arises
from the cccupation of the land and must equally
apply to water running under the surface.

An asnalogy betwsen water running on the surface and
water under the surface is made here. If this were accepted
then a8 ripariesns they would be entitled to have the water
flow on to their wells.

Mr. Addison representing the defendent Blundell,
repllies:

The proposition on the part of the plaintiff
is rather startling; for the direct consequence
of it 1s this; that if sny person, & mere cottager
for instance, sinks & well in his ground, the
mines of the surrounding neighbourhood, however
extensive and valuable, can never afterwards be
worked; if in doing so would have the effect of
materially diminishing the water in the well; and
it 1s to be observed in this case, that, if the
plaintiff, who was proved to have deepened his
well from time to time, were to sink it lower
than the engine pit, he might still procure water.
To derive any aid from the mexim, 8ic utere tuo
ut allenum non lsedas, (one must so use his Swn
a8 not Eo injure another) the plaintiff must show
that he has sustained injuriam, which is the whole
gquestion,

Tindal, C, J., delivered the judgement for the
courty

The question argued befors us has been in
substance this; whether the right to the enloy-
ment of an underground spring, or of a2 well sup-
plied by such underground spring, ls governed by
the same rule as that which applies to and regu-
lates a watercourse flowing on the surface. (The
prirnciples of riparian rights are recognized.)
And 1f the right to the enjoyment of underground
springs, or to a well supplied thereby, is to be
governed by the same lew, then undoubtedly the
defendents could not justify the sinking of the
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coal pit.

sesif the defendent is right, any tract of
country, however extensive or populous, mey be
laild dry et the ecaprice of an individual and de~
prived of the greatest necessitlies of existence;
and, on the other hand, taking the plaintifffs
view, some mines may not be capsble of being
worked at all, or to sueh profits as they other~
wise would, sccording to the mode of mining at
present in use,

But we think, on considering the grounds and
origin of the law which is held to govern running
streams, on consequences which would result if
the same law is made applicable to springs beneath
the surface, and, lastly, the authorities to be
found in the books, so far as eny inference can
be drawn from them bearing on the polint now under
discussion, that there iz & marked snd substantisl
difference between the two cases, and that they
are not to be governed by the same rule of law,

The well may be sunk to supply a cottage, or
a drinking place for cattle; whilst the owner of
the adjoining land may be prevented from winning
metals and minerals of inestimable value. ...the
advantage on one side and the detriment to the
other, may besr no proportion.

The amount and direction of surface water flow is
known, This is not true of underground stresms.
sesif the defendent had proceeded and acted
in the usual and proper manner in the land for
the purpose of working and mining 2 coal mine
therein, they mey lawfully do so.

The spplication of the English doctrine in America.

This decision set the precedent later known by several

names; cujus est solum, ejus est usque ad coelum et ad

infernos, (the owner of the soll owns to the heavens and

also to the lowest depth), or & shortened form, absolute

ownership, damnum sbsque injuria, {damages without in-

Juries). Upon its arrival in America, the doctrine was
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referred to as the English or common law rule, This rule
was destined to Influence the decisions concerning ground
water cases,

The text indlicates the court was concerned over adopt-
ing a rule that might hinder economic development af the
area, Various American courts expressed similar concern.
In Ellis v, Duncan {1855) H.Y., the court stated if the
rule were other than damnum absque injuris, one would

always be under the threat of injuring his neighbor and
therefore would fesr to improve his land. (5, p. 1359)

Another case gave two reasons for upholding this rule
ing. (9, p. 1392) Pirst, the secret, occult and concealed
movement of underground water msde it impossible to set
rules governing it. fecondly, any rule would interfere
with the development of the ares., The general progress of
improvements in agriculture and &réiﬁ&ga, roeds and railway
construction would be restricted. Frazier v. Brown 12 Ohio
St. 294 (1881)

Other reasons were glven in defense of absolute owner-
ship. When buylng s tract of land, there is no way of
estimating the wvalue or the nature of the subterranean
water that moves below, The original useful purpose of
land may be greatly impaired if during its improvement,
work is stopped beceuse of damages caused to & lower pro-
prieter. This would not be true if the owner had full
right to develop the land as he had plamned. (5, p. 1371)
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In a western setting the above reasons can be logl~
cally defended. In many arsaé the problem is too much
water rather than not enough. There are some cases where
absgsclute ownership appears to have besen applied at the
expense of Justice.

A person wmay do what he plesses upon his

land, and so long as he violates no legal duty

that he owes to his neighbor, he is not liable,

although he msy preform the act for the sole

purpose of lnjuring his neighbor. Paine v.

Chandler 134 N.¥, 385, 32 N.E. 18 (1892) (9, p.

1596)

In Huber v. Merkel 117 ¥Wis. 355, 94 N.W. 354 (1903)
common law or English law wes rigidly applied. The owner
was allowed to divert water sway from his neighbor despite
evidence which indicated his sction was malicious. The
intent of his action was to force his neighbor to pay in

order to have the weter supply restored. (4, 318)

American ﬁaetrinﬁ

The merit of the penetrating analysis and also of the
important precedent that the next case set justifies a de-
tailed presentation. The logic in this case is admirable
and deserves great recognition., However, this new line of
reasoning received little attention until the later case of
Forbell v, New York 164 K.¥Y. 582, The Basset case cited by
the H.Y. judge indicates the influence of the earlier deci-
alon,

Basset v, Salisbury Hanufscturing Co. 43 H.H.
569 (1862)
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Bartlett, J, delivered the opinion of the court.

o landowner hes an absolute and unqualified
right to the unaltered natural drainage or per-
colation to or from his neighbor's land, In
general 1t would be impossible for a landowner
to avoid disturbing the natural percolation or
drainage without a practical abandonment of all
improvement or beneficial enjoyment of his land,
Any doctrine that would in effect deprive him of
his property; and so far from being an applica~
tion of the maxim, cujus est solum, &c¢, would
work a general denial of erffect to I1E.

If A has the absolute end unqualified right
To recelve from and discharge into the ad joining
land of B all the drainage and percolation as
they naturally flow between that land and his
own, this is substantlally A's right to a use of
B's land, practicelly depriving the latter of all
beneficial enjoyment of his property, and in
effect amounting to en appropristion of it; and
as B and the other neighboring landowners must
have similar rights, the improvement, or benefi-
ciael ocoupation of land becomes in faot impossi~
ble, and property in soil for nesrly a1l useful
purpeses 1s annihilsted.

But we do not think it follows from this as
some recent cases have held, thaet a landowner has
the full and unqualified ownership and the abso=
lute and unqualified right of control of all
water in or upon his land not gathered into natue
ral watercourses for the non-existence of an
absolute right does not conclusively disprove the
existence of & qualified right,

Nor do we think that the mexim cited can be
applied to establish an unqualified ocwnership of
such waters in all cases, any more properly than
it can ve relied on to prove an absolute property
in all the air within one's bounds., If the land-
owner hes the absolute and unqualified ownership
of all such water in or upon his land, hie neigh-
bor, by digging or otherwise, has no more right
to take away his property water than his property
sand.

If the water, not gathered into natural
watercourses, belongs ebsolutely to the owner of
the land, because it is part of the soil, and for
that reason only, 1t must be subject to the same
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law as the other components of the soil; the
sand, leoam snd rock; which may not ordinarily

be removed by an adjacent owner by the withdrawal
of natural supports; for the mexim from which
such ownership is deduced, when applied without
qualification, as it muet be to lead to this con-
clusion, allows no sound distinetion,

To be sure, the language and the doctrine of
some of the cases would seem to allow the land-
owner not only all the water in his land, but all
he can draw thither; but such & rule, it seems to
us, is in direet conflict with the principle upon
which the theory is founded, and must lead in meny
cagses to an interminable struggle for possession
or removal of waters in the soll. 1Indeed, we do
not know of any declsion that perfectly carries
out this doectrine of gﬁaal&ﬁa ownership to its
logical result; but the cases maintaining 1t go
no further than the somewhat 1lloglcal wiew last
suggested; probably because of the entire incom-
patabllity of the former with any beneficisl use
of land, ©HNor do we think a sufficient foundation
for this doctrine of absolute ownership can be
found in the alleged diffioculty of determining
the direction and extent of percolation and draine
ag0.,

If this dootrine of absolute ownership is
not well founded in legal principles, certainly
there is nothing in its practical operation that
80 commends it to our aprrovel as it leads to its
adoption. It must, if held a8 in several cases,
leave everywhere a conflict of right and enjoy~
ment, irreconcilable in law or in fact; and how-
ever held, it will in & variety of cases, lead to
incelculable mischiefs.

It seems to us inconsistent to hold that
ordinarily vou mey net drain s watercourse by
digging away the bank, which is {eur lJend, and
yet sustain s doctrine which would sllow you to
dig so near it as to draw off all its water by
percolation. Although the law does not generally
aellow one directly to deprive the landowner below
of the natural advantages of a common watercourse,
yet this doctrine, as held in some cases, would
sometimes permit this mischief indirectly, by
allowing all the sources of supply to be cut off
from the stream,

The lew regulating watercourses has its



origin and foundetion in the benefits end injuries
that may srise from the water; these benefits and
injuries may often be quite similar in case of
underground and surface drainsge, and of drainage
by watercourses, In such injuries the ultimate
source of the water is never regarded; and the
immediate source seems to us, equally immeterisl,
since it in no way changes the nature or effect
of the water; and the reguletions now settled by
the law of watercourses were established, not
because of any peculiarity in the origin of water
in streams, but because the good or harm that msy
result from its management or use, Therefore, so
far as a similarity in the rules of law is
applied,

Wie think it does not follow, that because a
lendowner hes not absolute and unrestricted right
of drainsge to or from his neighbor's land, he
hes no rights of drainsge whatever, and that each
landowner has the entire and ungualified ownership
of all water found in his soil, not gathered into
natural watercourses, in the common acceptance of
that term.

We do not argue that some rights exlst; that
the owner of the land may make some use of the
water in it; that he may do some acts that will
affect to some extent the drainage; that a well
may be dug, under some circumstances, although it
will draw water by percolation from & watercourse,
from asd joining land, or even from the well of a
neighbor. If the views we have expressed are
correct, they have already indicated the sole
ground of guelification of the landownerts right
in such cases, and that iz as in certain cases
of watercourses, the similar rights of others;
and this will of course determine the extent of
the qualification, which, as in analogous cases
suggested and for the same reasons, is the rule
of reasonable use--of reasonable exercise of onels
own right., The rights of each landowner being
similar, and his enjoyment dependent upon the
action of the other landowners, these rights must
be valueless unless exercised with reference to
each other, and are correlative. The maxim, sio
utere, etc., therefore applies, and, as in meny
other cases, restricts each to a reasonsble
exercise of his right, a reasonable use of his
property in view of the similar rights of others,

What in sny particular case, 1is reasonable

65
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use or management, is erdinarily a mixed @u@atien

of law and fact, to be submitted to the jury under

the instructions of the court,

This decision by Justice Bartlett pointed & new direce
tion for the settling of future cases, This ruling was the
beginning of a new doctrine now called the American or rea-
sonsble use rule, During an intermediate period, reason-~
able use and corrslative rights were used interchangably,
gs in the Basset cese, HReasonsble use and correlative
rights are now two separate doctrines. Correlative doctrine
is also referred to as the California rule, This distinc-
tion, is inserted so that the following will not be con~
fusing.

The Basset declsion was the first known one t¢ so rule,
but this was not the first time the absolute ownership
principle had caused concern. An English case, Chasemore
v, Richards 157 Eng. Rep. 71 (1857), was tsken to the
house of Lords and a Lord Coleridge (9, p. 1399) expressed
a dissenting opinion. He believed the rights of adjoining
landowners in regard to percolating wster in their land,

should be governed by the maxim, "sic utere tuo ut allenum

non laedas™, {one must so use his own as not to injure

another), and not by the rule of absolute ownership.

The American doctrine was not accepted ilmmediately.
In fact, even to this day the conflict between the two doc~
trines exists anﬁ some jurisdictions hold to absolute

ownership. The extreme applications of sbsoclute ownershilp,
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Huber and Paine, previously cited, occurred thirty and
forty years after Basset.
Other cases supported the reasonable use rule., The
reasoning in a few of these cases during the formative per~
iod follows, In 1903 this decision was made: (9, p. 1398)

Certainly no good reason can be found for
allowing the owner of land to draw subsurface
water there from merely to waste, when this re-
sults in draining like water from his neighbort's
land, to his detriment in its use and enjoyment,
Barclay v, Abrsham 121 Iowe 619, 96 N.¥%. 1080.

A NMimnesota court in 1907 reesoned: (9, p. 1411)

The American courts are confronted with vary-
ing and in many cases utterly different geological
conditions and problems of water supply. It is
evident on its face that rules which might work
well in an island like England might operate dis-
astrously if indiscriminetely applied to so
diversified a continent as this.

Rotnlng is better settled than the funda~
mental principle of right end justice on which
the common law is grounded, and which its admin-
istration is intended to promote, requires that
a different rule should be asdopted whensver it
is found that, owing to the physical features and
characteristics of the state, and the peculiari-
ties of its climate, soil, products, and water
supply, the application of common law rule tends
constantly to cause injustice and wrong, rather
than the administration of justice and right.
Erickson v. Crookston Water Works, P. & L. Co.
100 ¥Minn, 481,

Reasonable use was not the only qualifying term used.
A Ninnesota farmer installed a ditch and trench on his land
to collect percolating water. He made no apvarent use of
the water., The trench interferred with the municipality's
supply and caused great dsmage. The court ruled sgainst
this action and issued the following dictum: (9, p. 1398)
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Except for the benefit and improvement of his

own premises, or for his own beneficial use, the
owner of land has no right To drain, coliect, or
divert percoleting waters thereon, when such an ect
will destroy or materially injure the spring of
anocther person, the waters of which spring are used
by the general public for domestie purposes. He

mast not drain, collect or divert such waters for

the sole purpose of wasting them, Stillwater

Water Co. v. Parmer 89 M¥inn., 58, 93 N.%W. 907.

(1903)

In other states reasonable use was accepted with reserw
vations, All of the cases guoted thus far have been in
humid areas, It 1s surprising to find the limited accept~
ance in New Mexico. The court expressed the opinion that
the rule of reasonable use of correlative rights in per-
colating water applied only to water in artesian basins, or
like place of supply, and not to the ordinary percolsting
water in soll, Vanderwork v. Hewes 15 N.M. 439, 110 Pac.
567. (1810) (9, p. 1403) Here a distinction was made
between water in artesisn basins and ordinery percolating

water,

Californis Correlative Rights Doctrine

The next case to be considered is one of the most
famous in the West, It is the one most often cited in
disputes over ground weter because conditions existing in
many parts of the West were considered., The declsion ine
cluded some rules which the Justice hoped would be a guide
in settling future cases, From this discussion the Calif-

ornia rule of correlative rights was derived., Two
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decisions were given on the case. The first was by Justice
Temple., An appeal was mede and in the period between the
two hearings Mr. Temple died. The second declsion was
given by Justice Shaw. The goal of common law snd how it
should be used 1s explained in the second decision by
Justice Shaw. A great deal of interest was created by the
first ruling. Those interested knew that if the ruling
held, the future of water rulings would be changed. Sev-
eral companies and individuals interested in water possese
slons submitted briefs to be considered by the second
court. The application of justice to a situstion that
former common law did not fit is extremely commendable., A
detalled review of these decisions will 53 presented so
that the resder may gain full benefit from this importsnt
case, XKetz v. Walkinshaw 141 Cal. 116, 70 pac. 663 (1902)
The indented single-spaced sections are direct quotes from
the opinions., B

FACTS: The defendent was drawing off water from an
artesian belt and was diverting the water a distance to be
used on lands of others. The plaintiff complained that
this was taking, "the water of which they have sunk wells,
thereby causing the water to rise and flow upon the premises
of plaintiffs, and which they ever had constantly so flowed
for 20 years before the wrong complained of was committed
by defendent." This water was necessary for the irrigstion

of the "growing of trees, vines, shrubbery, &nd other
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plants, which are of great value to plaintiffs,"

ISSUE: 1In the lower court the mein dispute was as to
whether the aource of the water was from percolating water
or from an underground stream, The plaintiff declared it
was from an underground stream., If this was accepted then
she (Katz) would be riparisn and thus claim a right to the
use. The defendent (Walkinshaw) maintained the water was
supplied from percolating water and therefore she had sbso-
lute ownership of the water and could disposs of it as she
saw fit, regardless of the consequence to the neighbor,

In the appeal the plalntiff sccepted the judgement
that the water was percolating, and so could not claim a
ripariaen right of use. The plaintiffs felt however that
they were, "entitled to the injunction (to stop selling te
distant lands) prayed for,"

HELD: "The court errored in granting the nonsult, and
the judgement is therefore reversed, and & new trial order~
ed."

REASONING: The defense was based solely on absolute
ownership, "cujus est solum," that the percolating water
contained in the ground belongs to the landowners as com-
pletely as do the rocks, minerals, etc. The plaintiffs
claim cannot be established upon the theory of an under-
ground watercourse which the plaintiffs are riparian,

It 1s obvious at once that the aenalogy between
the right to remove sand and gravel from the land

for sale, and to remove and sell percolating water,
is not perfect.
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If the water on his land is his property,
then the water in the soll of his neighbors is
their property. But, when he drains out and sells
the water on his land, he draws to his land and
also sells water which is the property of his
neighbor. By pumpling out the water from his lands,
he can, perhaps, deprive his neighbors of water
for domestiec uses, and in faet render thelir land
valueless, In short, the members of the comm-
nity, in the case supposed, have a common intersest
in the water. It is necessary for, snd it is an
anomaly in the law if one person can for his in-
dividual profit destroy the commmity, and ren-
der the neighborhood uninhabitable,

Such law as has been made upon the subject
- {percolating water) comes from countries and
climates where water is sbundant, and its cone
servation and sconomiocal use of little conse-
quence, as compared with & climate like southern
California.
| The wvalue of water to the ares was taken into considers~
tion. B8ince the value of water is so grest there was a
possibility of speculation and exploration.
‘ +esand he (counsel for the plaintiff) asks

whether these lands are to be converted into

deserts hecause speculators may pump and carry

away to some distant locality the subsurface

waters which render the land fertile,

Some of the circumstences involved in the Acton v.
Blundell case were discussed. The justice commented that
the water problem seemed to be rether unimportsnt in Eng-
land if the first case did not appear before 1843, The
maglistrate in Acton, discussed the difference between be-
ing able to see the stream and be conscious of behavior,
while it was not so of percolating water., Temple, was of
the opinion the universel principle of law-~that the rea-

sonable use of ones property, although it may injure
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another could have been used in Acton,

But the maxim, "cujus est solum, ete."”,
(absolute ownership) Turnishes a rule of easy
application, and saves a world of judicial worry
in many cases. 4And perhaps in England snd in
our Eastern states a more thorough and minute
consideration of the equalities of the parties
may not often be required., The case iz very
different, however, in an arid country like
southern California, where the relative impor-
tance of percolating water and water flowing in
definite water courses is greatly changed,

The merits and application of riparien rights to sub-
surface wabter were analyzed, and while some revision would
have to be madg, it would not be any more extreme than a
workable revisﬁan of the absolute ownership.

The objection to riparian rights applied to percolat-
ing weter were considered and the learned justice showed
that it could govern percolating waters,

A riparian owner may not divert the water,
because he would thereby injure his neighbors who
have equal rights in the stream, Still he may
take & reasonable amount from the stream for
domestic purposes, and that may equal the entire
flow, although he thereby injures his nelighbors,
It is a question of reasonable use, and that
applies both to the land of the person dlsturbing
the percolation and to adjeining land,

The mexim, "sic ubere," etc., plainly applies
as bhetween different riparian proprieters upon
the same stream. The title to hold all land is
subject to this mexim,

Proprietary rights are limited by the common
interest of others, thet iz, to a reasonsble uss,
~~gnd such use one may make of his land, though
it injures others,

This proposition is generslly recognized,
but for some reason has not always been recognized
by the courts when considering the subject of pere
colating water, although all rights in respect to
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water are pecullerly within its province. This
rule of reasonable use answers most effectually
the main argument sgainst recognizing sny modifie
cation of the, cujus est solum, doctrine as
applied to percolating water.

It is even said that the opposite doctrine
(applying to such water the rule as to riparian
rights) would emount to total abrogation of the
rights of property. It is sald one could not
clear or cultivate his land or build a house with=
out interfering with percolating water, even if
rights were admitted to exist, the difficulty of
enforeing them would be insurmountable, I think
I have shown that the admitted right to a reason~
able use of the land and of the water answers
all these objections.

Justice Temple cited other cases dealing with perco-
lating waters, both English end Eastern. "But by far the
most satisfactory csse upon the subject is Basset v. |
Salisbury Menufacturing Co." Temple'!s summation of the
cases was:

I think it clear that the American cases do

not require us to hold that the maxim, "sie utere

tuo,” does not 1limit the right of the landowner

To the use of subsurface water, but, on the con-

trary, all the ceses in which the guestion has

been discussed held or admit that sueh mexim

should limit such right where justice requires

it. Such, I think, is the proper rule,

The second opinion, EKatz v. VWelkinshaw 141 Cal. 116,
74 Pec, 766, was delivered by Justice Shaw.

Several other companies presented briefs for both
sides. The first complaint was that the opinion rendered
went beyond the case that was before the court, Justice
Shaw made the first reply to this complaint,

The role of common law.

Katz v. Walkinshaw 141 CGal,., 1186, 74 Psc. 7686
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"Cessante ratione, cessat ipsa lex.," The
reason of the law ceasing, Lhe law 1tself cesses.

Many arguments, objections and criticisms
are presented in opposition to the rules and rea-
soning of the former opinion. It is contended
that the rule thet each landowner owns sbsolutely
the percolating waters in his land, with the
right to extract, sell, and dispose of them as he
chooses, regardless of the results to his neigh-
bor, is part of the common law, and as such has
been adopted in this stete a&s the law of the land
by the statute of April 15, 18850, (8tats. 1880,
219) and by section 4468 of the Politieal Cods,
and that consequently, it i1s beyond the power of
this court to abrogate or change it; that the
question comes clearly within the doctrine of
stare decisis; that the rule sbove states has
become & rule of property in this state upon the
faith of whiech enormous investments heve been made,
and that it should not now be departed from, even
if erronecus; thet even il the gquestion were sn
open one, the adoption of the doctrine of correla=~
tive rights in percolation waters would hinder or
prevent all further developments already made,
thus largely restricting the productive capacity
and growth of the state, snd that, therefore, a
sound public poliey and regard for the general
- welfare demands the opposite rule; that the doc-
trine of ressonable use of percolating waters
would reguire san equitsble distribution thereof
among the different landowners and claimsnts who
might have rights therein, that this would throw
upon the courts the duty and burden of regulating
the use of such waters and the flow of the wells
of tunnels, which would prove & duty impossible
of preformsnce; and, finally, that if this rule
is the law as to percolating waters, it must for
the same reason be the law with regard to the
extraction of petroleum from the ground, and if
so, it would entirely destroy the oil development
and production of this state, and for that reason
also that 1t 1s sgeinst public policy end injuri-
ous to the genersal welfare,

The idea that the doctrine contended for by
the defendent 1is & part of the common law adopted
by our statute, and beyond the power of the court
to change or modify, is founded upon the misconcep~
tion of the extent to which the common law is
adopted by statutory provisions, and s fallure to
observe some of the rules and principles of the
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common law itself. In Crandall v. ¥Woods, 8 Cal.
143, the court approved the following rule,
quoting from the dissenting opinion ¢f Bronson,
Jdes in Starr v. Chilid, 20 Wend 159: "I think no
doctrine better settled that such portion of the
law of England as are not adapted to our condie-
tions form no part of the law of this state.
This exception includes not only such laws as
are ineconsistent with the spirit of ocur institu~
tions, but such as sre framed with special refer-
ence to the rhysical conditions of s country
differing widely from our own. It is contrary
to the spirit of the common law itself to apply
a rule founded on a perticular reason to a case
where that reason utterly fails."

; The true doctrine is that the common law by
ites own principles sdaptes itself to varying con-
ditions, and modifies its own rules so as to serve
the ends of justice under the different circume
stances~-a principle adopted into our Code by
section 3510, Civ. Code; "When the reason of s
rule ceases, so should the rule itself.” This is
well stated in Morgen v, King 30 Barb, 16: "We
are not bound to follow the letter of the common
law, forgetful of its spirit; its rule, instesd
of its principle,”

In Beardsliey v, Hartford, 50 Conn. 542, 47
&m. Rep. 677, the court says; It is 2 wellesettled
rule that the law varies with the verying reasons
on which it 1s founded. Thie is expressed by the
mexim, "cesssnte ratiome, cessat ipsa lex." This
meane that no law can survive the reasons on which
it is founded. It needs no statute to change it;
1t abrogates ltself., If the reasons on which a
law rests are overborne by opposing reasons, which,
in the progress of society, gain controlling forece,
the old law, though still good as an abstract
principle, and good in its application to some cir=-
cumstances, must cease to apply or to be a controlw
ling principle to the new circumsbances,

Whenever it is found thst, owing to the physi-
cal features and charscter of this state, and the
peculiarities of its climete, soil and productions,
the application of & given common law rule by our
courts tends constantly to cause injustice and
wrong, rather than the fundamental principles of
right and justice on which that law is founded, and
which its administrastion iz intended to promote,
requires that s different rule should be sdopted;
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one which is caleulated to secure persons in
their property and possessions, and to preserve
for them the fruits of their labors and expendi~
tures. The question whether or not the rule
contended for is a part of the gommon law appli-
ceble to this state depends on whether it is
auitagle to our conditions under the rule just
stated.

Justification of correlative rights., The peculiar-
ities and some of the effects of the southern California
climate and the importance of irrigation in its develop=
ment were reiterated by Shaw.

Many water companies, anticipating such an
attack on their water supply, have felt compelled
to purchase, and have purchased, at great expense,
the lands immediately surrounding the stream or
source of supple, in order to be able to protect
and secure the percolations from which the source
was fed, Owing to the uncertasinty in the law, and
the absence of legal protection, there has been
no securlity in titles to water rights. So grest
is the scarcity of water under the present demsnds
and conditions that one who is deprived of water
which he has been using has usually no other
ssurgﬁ et hand from which he can obtain another
supply.

It 1s clear, also, that the difficulties
arising from the scarcity of water in this country
are by no means ended, but on the contrery, are
probably Jjust begimning.

The fleld is open for exploitation to every
man who covets the possessions of another, or the
water which sustains and preserves them, and he
is at liberty to take that water 1if he has the
means to do so, and no law will prevent or inter-
fere with him, or preserve his victim from the
attacks The difficulties to be encountered must
be insurmountable to justify the adoption or con-
tinuance of a rule which brings about such conse-
quences.

Many underlying points which influenced and explained

the decisions given in the cases cited were presented by



the justice, The conditions of the Eastern states were
contrasted to those of the Western states.

There the rainfall is sbundent and water,
instead of belng of almost priceless value, is a
substance that in many instances is to be gotten
rid of rather than preserved.

It is apparent thet the parties who have
asked for a reconsideration of this case, and
other persons of the seme class, 1f the rule for
which they contend is the law, or no-law, of the
land, will be constantly threstened with danger
of utter destruction of the valuable enterprises
and systems of water works which they econtrol,
and that all new enterprises of the seme sort
will be subject to the same peril, They will have
absolutely no protection in law sgainst others
having stronger pumps, deeper wells, or a more
favorsble situation, who can thereby teke from
them unlimited qusntities of the water, reaching
to the entire supply, and without regard to the
place of use. We cannot rerceive how s doetrine
offering so little protection to the investments
in and product of such enterprises, and offering
so much temptation to others to capture the water
on which they depend, can tend to promote develop-
ments 1n the future or preserve those alreedy
made, and therefore we do not believe that publie
policy or a regard for the general welfare demands
the doectrine.

The doctrine of reasonable use, on the other
hand, affords some measure of protection to prop-
erty now existing, and greater justification for
the attempt to make new developments.

So far as the active interference of others
is concerned, therefore, the danger to such under~
takings i1s much less, and the incentive to develop-
ment much greater, from the doctrine of reasonsble
use than from the contrary rule.

It may indeed, become necessary to make new
:ﬁplicatians of old principles to the new condi~
{ons. |

In controversies between an appropriator for
use on disbtant land and those who own land over-
lying the water-bearing strets, there may be two
clesses of such landownerse-those who have used



78

the water on their land before the attempt to
appropriate, and those who have not previocusly
used it, but who claim the right afterwards to

do so. Under the decision in this case the
rights of the first class of landowners are para-
mount to that of one who takes the water to dis-
tant land, but the landowner?s right extends only
to the quantity of water that is necessary for use
of his land, and appropristor may take the sur~-
plus. 4As to those landowners who begin the use
after the appropriastion, and who, in order to
obtain the water, must restrict or restrain the
diversion to distant lands of places, 1t is per-
haps best not to state 2 positive rule,

Disputes between overlying lsndowners, con=
cerning water for use on the land, to which they
have equal right, in cases where the supply is
insufficlient for all, are to be settled by giving
te each a fair and just proportion, 4nd here
agein we leave for future sebttlement the question
as to the priority of rights between such owners
who beglin the use of the waters at different btimes.
The parties interested in the question are not
before us,

The objection that this rule of correlative
rights will throw upon the court & duty impossible
of performence=-~that of apportioning an insuffi-
clent supply of water smong & large rumber of
ugers--is largely conjectural. No doubt cases
can be imagined where the task would be extremely
difficult, but, if the rule is the only Just one
--a8 we think haa been shown=~the difficulty in
its application in extreme casmes 1is not a suffi-
clent reason for sbandoning it and leaving prop=
erty without any protection from the law,

With regard %o the doctrine of reasonable
use of percolating weter, we adhere to the views
expressed in the former opinion. The first opin-
ion was thus reaffirmed and further defined by
Justice Shaw.

Californie correlative rule refined. The correlative

rights doctrine was further refined in Californis in San
Bernardino v, Riverside 186 Cal. 7, 198 Pae, 787 (1821)

"seeand it was sald thet the law of riparian
rights, which required each owner to permit the
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weter to flow In its sccustomed flow, was clearly
applicable to subsurface water in such situstion,
eand under that rule no one could drain his land,
for he would thereby prevent the water from flow-
ing 1n its accustomed flow to be percolating to
his neighbor.

_ The court stated, however, that if the ad~-
Joining overlying owner did not use the water the
appropriator could take all the regulsr supply
and transport 1% to land outside the districi
until the adjoining owner wes prepared and d4id
begin to use the water, for 1t was not the policy
of the law to permit any of the available waters
of the country to remain unused, or to allow one
having a natural sdvantage of the situation to
prevent another from using the water, while he
himself 4id not desire to do so. (6, pe. 909)

Washington hag 2 decision which recognized correlative
rights. The court said that the modern doctrine of correla-
tive rights in percolating water was the view most Jjust and
sound. (Q, Pa 1496}

The principle of natural justice and equity
demand the recognition of correlastive rights in
percolating subterranean waters, 8o that each land-
owner may use such wster only in a reasonable
manner, to a reasonsble extent upon his own land,
and without undue interference with the rights of
other landowners to a like use and enjoyment of
weters percolating beneath thelr lands. Patrich
v, Smith 75 Wesh. 407, 134 Pac, 1076 (1913)

The Celifornie rule of correlative rights is based on
the theory that the doctrine is snalagous to, or an adoption
of, the doctrine of riparian rights as spplied to the sur-
face stresms. "Reasonsble use may be said to be sgharing of
the common source of supply by the overlying land in pro-
portion to the surface ownership." (46, p. 6)

The Californis correlative doctrine sets up rules

governing different situstions, First, in the case of use
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by owners on the overlying land, 2ll owners of all land
that overlles a common supply of percolsting water have
coequal rights of reasonable beneficial use of the water ﬁh
or in connection with their overlying lends. If the supply
is not sufficient to satisfy the needs of the owner, each
is entitled only to his proportionste share of the whole,
This correlative~rights doctrine seems to deny that the
ownershlp of the water is in the overlying owner; he has
only the rights of user, as do riparisns,

The second situation applies to owners who apply water
to the overlying land and those owners who use it on non-
overlying land, or transport it to distant lsnds. No one,
not even the owner of overlying land, has the right to take
the water off his land if in so doing he substantially
diminishes the gvailable supply of those applying the water
to the eﬁerlying lands.,

Third, if & surglﬁs exlsts, after the reasonsble re-
quirements of the overlying users in the sbove situation
have been satisfled, it may be sppropriasted for distant use
or for public utility use within the area. The prior appro-
priastion has paramount right. Appropriation right can be
established by diversion and use and not under the procedure
prescribed in the water code. (31, pp. 164, 165)

By now, the reader has probably ascertained thst these
principles were questioned and not readily accepted. The

reason was used in other cases~-in 1903 & court said,
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{9, p. 1418} YA person intercepting water on his land
which supplies the water of s stream has no more right to
the water than those bordering the stream." MeClintock v.
Hudson 414 Cal, 276, 74 Pac, 849 (1903)
S0, an owner of land overlyling water-bearing
strata, who has never used the wster there under

on the land, may invoke the ald of a court of

equity, as against an appropriastor of water from

the common basin, to protect him in his right

thereafter to use such water on his land, and thus

prevent the appropriator from defeasting such land-
owner?s right, or ascquiring a paramount right, by
asdverse use, or the lapse of time, Burr v. lMaclay

Rancho Water Co, 154 Cal., 428, 98 Pac, 260 {1908)

(9, p. 1443)

In 1936 (5, pe. 1372) while driving a tunnsl into a
mountain, & large reservoir of underground water was
tapped. It was acknowledged that there was no way in
which the miners could have known the reservoir existed.
The owner of = waluable spring on adjacent premises was
awarded dameges due to correlative rights. OfLeary v.
Herbert 5 Cal. 2d 418, 55 Pac. 2d4. 834 (1936)

The modern correlative doctrine conteins several
- admirsble provisions, It gives each landowner an equsl
chance at the common supply which appears both falr and
just. Correlstive rights would be very effective in deal~
ing with the evils of speculators and opportunists who
heve intended to tle-up the water until the demand becomes
greater, This situation was not mentioned directly 2l-
though the justices in the Katz case did mention the possi-

bility., With all its merits the doetrine must be examined
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for weaknesses,

Mr. HcHendrie (46, p. 7}, & Colorado attorney, dis-
cussed some problems that heve arisen. There seems to be a
difference of opinion on what basis to proportion the water
to the overlylng owners. One thought 1s to use the total
number of acres. Others contend the amount of land on
which the water can be beneficlally used should be the
basis of the landowner's share. Another asrgument sometimes
made 1s that the right should depend on the natural position
of the ownert's land. This doesn't consider the most benefi-
cial use. The overlying owner at the lowest point in the
basin could drein the supply of the owner over the highest
point in the basin. It 1ls contended that the rule leaves
vested rights unprotected. It offers no rewsrd for expendl-
ture of effort and money, and may a2lso defeat the alms of
greatest beneficlal use, Thils is also the heart of a
blistering attack launched by Mr. Samuel €., Wiel (74, p.
278) on unqualified Californie correlative rights, Nr,

Wiel has written one of the most respected snd most quoted
treatises on water law. These are his comments:
If every person owning lend over s water

bearing area shall be permitted to share with

every other person whenever he shall see it to

drive his well, it 1s very probably, if not quite

certain, that as the proceszs of development goes

on, many, if not all, will find themselves re-

stricted in their use of the water they have

brought to the surface to the extent of ruinstioen.

It sees in correlative rights the error of

the attractive-appearing "greatest good to the
greatest number® formuls, whose expansibility
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of number unfortunately subdivides good entirely
away., But this miscarrisge the reports elsewhere
control, as the ressonable-use rule requires, by
reasonsble classification of persons (snd not
"every" person) and at reasonable times (not
"whenever he shall see £it") and all other con~
ditions which the facts of & case suggest for
promoting reasonable compromise and svoidance of
extremes~-which correlative rights end reasonable
use signify.

A judge in Utah saw the same wealmess: (46, p. 7)

To maintain that each owner of land over an
artesian bsein has an equal or correlative right
to tap the besin at his pleasure and draw there-
from his proportion regardless of the priorities,
use investments or reliance thereon, ls to convert
which 1s denominested s correlative or co-egual
right into 2 weapon of depletion, to the ultimate
destruction of all beneficial use, and though the
right may continue to exist has become valueless.
Wrathall v, Johnson 86 Utsh 50, 40 Paec, 24. 755,
768 (1935)

The three main ceses which influenced underground water
decisions Acton, Blundell, and Katz should provide substan~
tial basis for better understanding Oregon case history.

Oregon Cases

Oregon has meager legal experience in underground
water case law., The few cases that exist were disputes
concerning aprings and wells supplied from mershy land,
the right grented by deed from others'! land, or the right
to appre@riatg spring water., Only cases which were taken
to the Supreme Court are conslidered here.

Taylor v, Welch & Oregon 198 (1876)

The first case occurred in 1876, in Astorla, a city
‘located at the mouth of the Columbia, which can hardly be
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considered an arid region.

FACTS: The plaintiff, Taylor, had “from time immemo~
rial received his supply of water for domestic, household
and other purposes from 2 spring.” The spring was fed by
e “"spring pond or swale", located on the land of the de-
fendent, Welch. The defendent had dug a ditch and drsined
the swale for the purpose of reclaiming it. In doing so
the supply of water to the pleintiff had been cut, This
act injured the plaintirf,

ISEUE: The plaintiff prayed for a perpetual injunc-
tion against the defendent, which the lower court decreed.

HEID: ™"The decree of the court below must be reversed
and thst the complaint be dismissed." |

REASONIKG: The court fait this was a guestion of
fact, Was the spring supplied by a subberranean channel?
"The court recognized the right of every proprietor of land
through which flows & stream of weter, has a right to the
use of the water flowing in its natural channel without
diminuetion or cbstruction.” The same right holds for
subterranean chamnels., But it does not apply to water per-
colating through the soill or even,flowing through an un-
known or undefined chammel, This glong with the maxim,
every person msy use his own property as he pleases, pro=-
vided such use is not an injury to asncther," were the only
principles the court felt were necessary to decide the case.

The evidence failed to prove to the satisfsetion of the
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court that a subterrenean channel was the supply.
we do not think the right of plaintiff is
sufficlently clear upon the evidence to warrant

us in interfering with defendents' use and en~

Joyment of their property. Courts of equity

will not interfere by injunction where the rights

of plaintif?f are doubtful,

This wes the first case in Oregon to deal with under-
ground water and therefore it set the precedent, MNr,
Hutchins classifies the case as an examcle of landowner's
exclusive property rights in percolating waters which oceur
in their land. He also feels the same rule was used in the
next two cases, Boyce and Hayes, thet will be reviewed, To
challenge the interpretation of such a well-known and re-
spected authority as Mr. Hutechins, seems very precarious.
However, the maxim the court said would be used in the
Taylor case was not one of pure ungualified absolute ownerw
ship. The rhrase, “provided such use is not 2n injury to
another," resenbles the maxim of ressonable use more closely
than of absolute ownership., It is true the courts generally
accepted absolute ownership at the time of Taylor v, Welch,
However, the Basset decision wes in existence. It is a
matter of conjecture as to what the judge actually was

thinking.

Boyce v. Cupper 37 Ore. 256, €1 Pac, 642 (1900)
In this case the litigation was concerned with appro-
priation of surface water from a creek, Percolating water

came into the discussion because it wes the source of the
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water for thls creek during the irrigation season. The
defendent argued that hﬁ had a right to the water since it
was supplied from his land. This case arcss in Grant
county.

PACTS: The defendentts predecesasor obtained an appro-
pristion of water from & creek to be applied to 160 acres
of land. The plaintiffis predecessor filed a later appro-
priation for water from the same creek for his land, The
defendent later purchased another 180 acres of land (which
will be referred to as the Anderson land) located between
the cdefendentte and the plaintiffts land., The defendent,
Cupper, irrlgeted the land on the iAnderson property from
the creek and had been doing so for several years, During
a very dry year there was not enough water to supply the
needs of the nlaintife,

ISSUE: The »laintiff asked for an enjoinment agalnst
the Jdiversion of water by the defendent for use on Anderson
land., The defendent argued that much of the water supply-
ing the stream which the olaintiff used, originated from
springs and marshes on his (the defendent's) land and per-
eolatea to the stresm; therefore, he, the defendent, should
be allowed to use these waters on his own property.

EELD: The defendent wes enjoined from using water on
the second tract of land until the nlaintiffts wants were
satisfied.

REACONING: The court acknowledges the fact that the
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source of supply for the creesk during the dry season, when
irrigation was needed, came from the defendent's first-
purchased land, after the water leaves the premises, the
defendent loses all rights to its use. He cannot transport
it downstream snd recapture the water for use on the Ander-
son land. 4Query, 4id he have the right to it by adverse
use? As long as there is a sufficient supply of water for
all users there cannot be adverse use against one with a
prior appropriation.

The defendent had the prior (first in time) appropria-
tion for use of weter on his original land, The plaintiff
hed the next appropristion and wes entitled to the weter 1if
there were enough, The water used on the second tract was
surplus,.

In discussing the defendent’s claim on the water origl-
nating on his land the court recognized the following rule,

The rule is general that water percolating

under the soil beneath the surface, the course of

which is unknown and unescerteinable, belongs to

the realty on which it is found. Gould, Waters

par, 280; Taylor v, Weleh, 6 Cre. 198

This rule more closely follows Gould than the maxim
used in Tayvlor. |

Gould (22, p. 539) in paragraph 280 states:

Water percolsting through the ground bene