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Abstract 
 The article discusses the problem of the indeterminate defendant in European tort law systems 
and in the projects aiming to unify tort law in Europe, such as Draft Common Frame of Reference 
and Principles of European Tort Law.  
 The given issue relates to a situation where there is a damage caused by one factor, yet upon 
available evidence one may indicate a few potential factors which might have led to the damage, 
but it cannot be ascertained which factor was the actual cause of it. The problem is addressed with 
reference to two scenarios. First, when there is a limited and known number of persons acting 
tortiously, each of whom potentially might have led to the damage, but only one of them had 
actually caused it. Second, when it is certain that one tortfeasor from the undetermined group  
of tortfeasors caused damage to some of the injured persons from the group of the injured persons, 
but it cannot be established precisely which tortfeasor caused damage to precisely which injured 
person.  
 In comparative law analysis, one may find various attempts to deal with the given issue, which 
come from the balance of ratios given to different solutions, as well as the legal possibilities  
or obstacles in national tort law systems. The main possibilities are: all-or-nothing approach, joint 
and several liability, and proportional liability. Those solutions are discussed in article in more 
detail with conclusion that the bold proposition of proportional liability presented in Principles  
of European Tort Law seems to be the most appropriate. 
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

tion in the conditions of a full-scale invasion of the Russian Federation on the territory 
of Ukraine. The research was conducted using qualitative analysis, formal-legal, logi-
cal-legal, system-functional methods, as well as the method of interpreting legal norms 
(method of legal hermeneutics). The paper states the insufficient effectiveness of the 
norms of modern international humanitarian law regarding the protection of the rights 
of workers of industrial enterprises in the conditions of martial law in Ukraine. The pa-
per describes the general and special regime of regulation of the rights of workers of in-
dustrial enterprises in the conditions of martial law in Ukraine. For the first time, the 
authors proposed to understand the protection of the rights of individuals by interna-
tional humanitarian law in both a broad and a narrow sense, and the meaning of such 
approaches was revealed. The publication developed recommendations for the protection 
of the rights of workers of industrial enterprises in the conditions of armed conflicts, rec-
ommendations which are important for the development of regulations, which indicates 
the practical significance of the paper.

Keywords

Convention, civilian, armed conflict, labour legislation, appropriate remuneration level, 
critical infrastructure facility

IntroductionIntroduction

The full-scale military invasion by the Russian Federation on the terri-
tory of Ukraine at the end of February 2022 led to many problems, in-
cluding legal issues of observing human rights within the context of 
military operations. At the international level, International Humani-
tarian Law (IHL) is intended to protect the rights of individuals during 
armed conflicts. However, as the analysis of the main sources of IHL 
has shown, the availability of legal tools for this task is not sufficient. It 
is worth noting that the proper observance and implementation of la-
bour rights, which include the rights of employees of industrial enter-
prises, along with other basic human rights – economic, social, political, 
and cultural – were significantly affected as a result of the military con-
flict. Such a situation makes it necessary to rethink the mechanisms for 
the protection of human rights in the conditions of hostilities provided 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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by normative sources1. The rights of employees of industrial enterpris-
es represent a rather narrow subgroup of labour rights and have a spe-
cific application2. To date, there is no proper regulation of the studied 
group of rights, not only at the national, but also at the international lev-
el, which determines the problems of the study3. At the same time, the 
authors would like to note that even in the complex realities of today’s 
Ukraine, one should not forget the importance of observing the appro-
priate level of ensuring labour rights, because they are designed to pro-
vide people with a sufficient level of income to support themselves and 
their family, as well as to guarantee protection against overloads during 
the performance of a labour function.

The following publications are worth noting when considering the 
latest scientific papers that are directly or indirectly related to the topic 
of this publication. A separate layer of research in the Ukrainian doc-
trine was devoted to the so-called general issues of IHL. M.V. Hrush-
ko4 stated the interdependence of IHL and international human rights 
law through the prism of understanding the principle of lex specialis. 
Kh.P Yarmaki and V.Kh. Yarmaki5 formulated a system of sectoral prin-
ciples of IHL, which they believe are the most significant and impor-
tant. The peculiarity of the system of industry principles, developed by 
Ukrainian researchers, is that its basis is not a separate source of inter-
national law, but a complex of international treaties, customs, and gen-

1  N. Cherevko, “Features and legal regulation of the procedure for granting 
employee consent to work in new working conditions”, Law Journal of the National Acad-
emy of Internal Affairs, 2022, Vol. 12(2), p. 57-63. https://doi.org/10.56215/04221202.57.

2  I. Korchynskyi, M. Shchadylo, “Research of the main methods for assessing the 
competitiveness of enterprises”, Social and Legal Studios, 2022, Vol. 5(2), p. 54-60. https://
doi.org/10.32518/2617-4162-2022-5-2-54-60.

3  I. Kravchenko, “Problems of legal regulation of control measures over employees”, 
Law Journal of the National Academy of Internal Affairs, 2021, Vol. 11(2), p. 45-55. https://doi.
org/10.56215/04212202.45.

4  M. Hrushko, The principle of lex specialis: the relationship between international human 
rights law and international humanitarian law. Legal life of modern Ukraine, Odesa, Helvetica: 
2020.

5  Kh.P. Yarmaki, V.Kh. Yarmaki, Branch principles of international humanitarian law. 
Scientific problems of introducing the legal regime of martial law in Ukraine: modern dimension, 
Odesa, Odessa State University of Internal Affairs: 2022. 

https://doi.org/10.56215/04221202.57
https://doi.org/10.32518/2617-4162-2022-5-2-54-60
https://doi.org/10.32518/2617-4162-2022-5-2-54-60
https://doi.org/10.56215/04212202.45
https://doi.org/10.56215/04212202.45
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

eral principles of international law. The paper of V.P. Bazov6 presents 
a special understanding of IHL. This Ukrainian jurist substantiates the 
position that the content of IHL includes not only the law of armed con-
flicts, but also norms related to human rights, primarily norms of a uni-
versal nature.

The achievements in the field of doctrinal understanding of the in-
ternational protection of human rights and the activities of internation-
al organizations of N.I. Karpachova7,8, the Human Rights Commission-
er of the Verkhovna Rada of Ukraine in 1998-2012 (former ombudsman 
in Ukraine), and currently the vice-president of the European Ombuds-
man Institute, are of great importance: in one of her papers, N.I. Kar-
pachova9 described the relationship between the international and 
Ukrainian contexts in terms of contemporary challenges to internation-
al security and human rights protection. Another paper of N.I. Karpa-
chova10 addresses the role and importance of international human rights 
organizations within the context of the conflict in eastern Ukraine. As 
for research conducted outside of Ukraine, let us mention the following. 
C. Droege and E. Giorgou11 reviewed the development of IHL. Jurists 
have focused their attention on such aspects of the selected issues as 
the need for further development of IHL, which tools of legal influence 
should be used for such development, and what the prospects are for 
the development of IHL in the near future. H.M. Kinsella and G. Man-
tilla12 produced a paper that examined the relationship between history, 
politics, and power in IHL. The value of the paper by H.M. Kinsella and 

6  V.P. Bazov, Theory and principles of international humanitarian law, Kyiv, Institute of 
Legislation of the Verkhovna Rada of Ukraine: 2021.

7  N.I. Karpachova, “Modern challenges to international security and protection 
of human rights (international and Ukrainian context)”, Journal of the National Academy 
of Legal Sciences of Ukraine, 2021, Vol. 28(2), p. 25-33. 

8  N.I. Karpachova, “The role of international human rights organisations in the con-
text of the conflict in eastern Ukraine”, 2021, Vol. 28(1), p. 24-31.

9  N.I. Karpachova, supra note 7. 
10  N.I. Karpachova, supra note 8.
11  C. Droege, E. Giorgou, “How international humanitarian law develops”, Interna-

tional Review of the Red Cross, 2022, Vol. 104 (920-921), p. 1798-1839.
12  H.M. Kinsella, G. Mantilla, “Contestation before compliance: history, politics, and 

power in international humanitarian law”, International Studies Quarterly, 2020, Vol. 64(3), 
p.649-656.
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jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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G. Mantilla lies in developing new resources for the analysis and un-
derstanding of IHL, and its role and significance in the maintenance of 
world order, peace, and security. Thus, as of today, there is no compre-
hensive scientific paper devoted to the consideration of the peculiarities 
of the protection of the rights of workers of industrial enterprises dur-
ing armed conflicts.

This research was conducted in order to assess the level of regula-
tion of the rights of workers of industrial enterprises both at the nation-
al and international level under the conditions of martial law.

I.	Materials and methodsI.	Materials and methods

When conducting the research, the method of qualitative analysis, for-
mal-legal, logical-legal, system-functional methods, as well as the meth-
od of interpreting legal norms (method of legal hermeneutics) were 
used. The method of qualitative analysis was used in the selection of 
a  set of norms devoted to both general and special regulation of the 
rights of workers of industrial enterprises. With the help of this method, 
the authors managed to provide a complete description of the changes 
in the approach of the Ukrainian legislator to the regulation of labour 
rights in the conditions of martial law, both at the level of a  codified 
act and at the level of a special law13,14. Also, the method of qualitative 
analysis was applied by the authors when setting out the guiding pro-
visions of the recommendations regarding the organization of the work 
of workers of industrial enterprises during martial law for employers15. 
The formal-legal method enabled the forming of a system of legal sour- 
ces, which provide for the provisions related to IHL, as well as national 
aspects of the application of mechanisms of influence on labour rights 

13  The Labour Code of Ukraine. 1971. available at: https://zakon.rada.gov.ua/laws/
show/322-08#Text. [last accessed 18.6.2022].

14  Law of Ukraine No. 2136-IX “On the organization of labour relations in the con-
ditions of martial law”. 2022. available at: https://zakon.rada.gov.ua/laws/show/2136-
20#Text [last accessed 18.6.2022].

15  Recommendations for employers who organize the work of workers of indus-
trial enterprises under martial law. 2022. available at: https://zakon.rada.gov.ua/laws/
show/2136-20#Text [last accessed 18.6.2022].

https://zakon.rada.gov.ua/laws/show/322-08#Text
https://zakon.rada.gov.ua/laws/show/322-08#Text
https://zakon.rada.gov.ua/laws/show/2136-20#Text
https://zakon.rada.gov.ua/laws/show/2136-20#Text
https://zakon.rada.gov.ua/laws/show/2136-20#Text
https://zakon.rada.gov.ua/laws/show/2136-20#Text
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 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
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between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
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court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

under conditions of martial law. The logical-legal method was used in 
the development of recommendations for the protection of the rights of 
workers of industrial enterprises in the conditions of armed conflicts.

With the help of the system-functional method, the authors formulat-
ed an approach to the latest understanding of IHL, as international law 
operating in the conditions of hostilities, aimed at the protection of human 
rights in both broad and narrow understandings. The system-functional 
method was also important when reflecting the division of internation-
al human rights into such groups as economic, social, political, cultural, 
and labour. The method of interpretation of legal norms (the method of 
legal hermeneutics) was important in understanding the concepts of “in-
dustrial enterprise” and “critical infrastructure facility”, established in 
accordance with the Convention on assistance in cases of industrial inju-
ries16 and Law of Ukraine No. 1882-IX “On critical infrastructure”17.

The conducted research is characterized by a wide source base of 
regulations of both an international and a national nature. The paper 
used the sources of international law, which made use of the established 
expressions “Geneva law” and “Hague law”, as well as those sources re-
lated to the regulation of human rights: Convention for the Ameliora-
tion of the Condition of the Wounded and Sick in Armed Forces in the 
Field18; Convention for the Amelioration of the Condition of Wounded, 
Sick and Shipwrecked Members of Armed Forces at Sea19; Convention 
Relative to the Treatment of Prisoners of War20; Convention Relative to 
the Protection of Civilian Persons in Time of War21; Protocol Additional 

16  Convention on assistance in cases of industrial injuries. 2022. available at: https://
zakon.rada.gov.ua/laws/show/2136-20#Text. [last accessed 18.6.2022].

17  Law of Ukraine No. 1882-IX “On critical infrastructure”. 2021. available at: https://
zakon.rada.gov.ua/laws/show/1882-20#Text. [last accessed 18.6.2022].

18  Convention for the Amelioration of the Condition of the Wounded and Sick 
in Armed Forces in the Field. 1949. available at: https://zakon.rada.gov.ua/laws/
show/995_151#Text. [last accessed 18.6.2022].

19  Convention for the Amelioration of the Condition of Wounded, Sick and Ship-
wrecked Members of Armed Forces at Sea. 1949b. available at: https://zakon.rada.gov.
ua/laws/show/995_152#Text. [last accessed 18.6.2022].

20  Geneva Convention Relative to the Treatment of Prisoners of War. 1949. available 
at: https://zakon.rada.gov.ua/laws/show/995_153#Text. [last accessed 18.6.2022].

21  Convention relative to the Protection of Civilian Persons in Time of War. 1949. avail-
able at: https://zakon.rada.gov.ua/laws/show/995_154#Text. [last accessed 18.6.2022].
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 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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to the Geneva Conventions of 12 August 1949, and relating to the Protec-
tion of Victims of International Armed Conflicts22; Protocol Additional 
to the Geneva Conventions of 12 August 1949, and Relating to the Pro-
tection of Victims of Non-International Armed Conflicts23; Convention 
respecting the Laws and Customs of War on Land24; Convention (IV) re-
specting the Laws and Customs of War on Land and its annex: Regula-
tions concerning the Laws and Customs of War on Land25; Convention 
for the Protection of Cultural Property in the Event of Armed Conflict 
with Regulations for the Execution of the Convention26; Universal Dec-
laration of Human Rights27; International Convention on the Elimina-
tion of All Forms of Racial Discrimination28; Convention on the Elimi-
nation of All Forms of Discrimination against Women29; Convention on 
legal status of migrant workers and members of their families of the 
State Parties of the Commonwealth of Independent States30.

22  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 
to the Protection of Victims of International Armed Conflicts. 1977. available at: https://
zakon.rada.gov.ua/laws/show/995_199#Text. [last accessed 18.6.2022].

23  Conventions of 12 August 1949, and Relating to the Protection of Victims of 
Non-International Armed Conflicts. 1977. available at: https://zakon.rada.gov.ua/laws/
show/995_200#Text. [last accessed 18.6.2022].

24  Convention respecting the Laws and Customs of War on Land. 1899. available at: 
https://zakon.rada.gov.ua/laws/show/995_765#Text. [last accessed 18.6.2022].

25  Convention (IV) respecting the Laws and Customs of War on Land and its annex: 
Regulations concerning the Laws and Customs of War on Land. 1907. available at: https://
zakon.rada.gov.ua/laws/show/995_222#Text. [last accessed 18.6.2022].

26  Convention for the Protection of Cultural Property in the Event of Armed Con-
flict with Regulations for the Execution of the Convention. 1954. available at: https://
zakon.rada.gov.ua/laws/show/995_721/card3#Files. [last accessed 18.6.2022].

27  Universal Declaration of Human Rights. 1948. available at: https://zakon.rada.
gov.ua/laws/show/995_721/card3#Files. [last accessed 18.6.2022].

28  International Convention on the Elimination of All Forms of Racial Discrim-
ination. 1969. available at: https://zakon.rada.gov.ua/laws/show/995_105#Text. [last 
accessed 18.6.2022].

29  Convention on the Elimination of All Forms of Discrimination against Women. 
1981. available at: https://zakon.rada.gov.ua/laws/show/995_207#Text. [last accessed 
18.6.2022].

30  Convention on legal status of migrant workers and members of their families of 
the State Parties of the Commonwealth of Independent States. 2008. available at: https://
zakon.rada.gov.ua/laws/show/997_j82#Text. [last accessed 18.6.2022].
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 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

Separately, it is worth mentioning the Convention on assistance 
in cases of industrial injuries31, because it establishes the definition of 
the concept of an industrial enterprise. The system of national regu-
lations that were used in writing the publication is The Labour Code 
of Ukraine32, as well as a number of legislative acts, in particular, Law 
of Ukraine No. 1882-IX “On critical infrastructure”33, Law of Ukraine 
No. 2136-IX “On the organization of labour relations in the conditions 
of martial law”34, Law of Ukraine No. 1706-VII “On ensuring the rights 
and freedoms of internally displaced persons”35.

II. �DiscussionII. �Discussion

In recent years, jurists have prepared several fundamental papers that 
deal with the general problems of IHL. One example of such papers is 
the handbook published by D. Fleck36. This British researcher managed 
to cover all aspects of IHL and the peculiarities of its action both in 
situations of international and non-international conflicts, to provide 
detailed comments and analyse the opinions of prominent and world-
renowned experts on the problematic issues of IHL, and to carry out 
a  full description of the measures necessary both to improve imple-
mentation and to ensure compliance with IHL. The comprehensive na-
ture of the handbook published by D. Fleck is emphasized by the pres-
ence in it of consideration of the features of the interaction of IHL with 
both human rights and other areas of international law. G.D. Solis37 is 

31  Convention on assistance in cases of industrial injuries, supra note 16.
32  The Labour Code of Ukraine, supra note 13.
33  Law of Ukraine No. 1882-IX “On critical infrastructure” supra note 17.
34  Law of Ukraine No. 2136-IX “On the organization of labour relations in the condi-

tions of martial law”, supra note 14.
35  Law of Ukraine No.  1706-VII “On ensuring the rights and freedoms of inter-

nally displaced persons”.2008. available at: https://zakon.rada.gov.ua/laws/show/997_
j82#Text. [last accessed 18.6.2022].

36  D. Fleck, The Handbook of international humanitarian law, Oxford, Oxford Univer-
sity Press: 2021.

37  G.D. Solis, The law of armed conflict: international humanitarian law in war, Cam-
bridge, Cambridge University Press: 2021.

https://zakon.rada.gov.ua/laws/show/997_j82#Text
https://zakon.rada.gov.ua/laws/show/997_j82#Text
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conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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the author of another scientific paper that raises questions such as the 
application of IHL in a specific armed conflict.

H. Durham and T.L. McCormack38 focused their paper on the high-
lighted effectiveness of IHL. The relevance of their paper is associated 
with a radical change in the way of conducting armed conflicts in the 
last half of the twentieth century, which necessitated a rethinking of the 
assessment of the effectiveness of certain aspects of IHL. A significant 
part of the considered paper is devoted to a critical analysis of the main 
regulations in the field of IHL. H. Durham and T.L. McCormack also 
considered the strengthening of the protection of the rights of women 
and national minorities in armed conflicts, the law of peacekeeping op-
erations, and the role and importance of measures necessary to ensure 
the application of IHL at an appropriate level. The authors of the paper 
did not ignore the relationship between IHL and other branches of in-
ternational law, as well as the sphere of effective enforcement of the es-
tablished principles of IHL. G. Ben-Nun39 prepared a thorough paper, in 
which he highlighted the history of IHL through the prism of the fourth 
Geneva Convention for civilians. The peculiarity of the paper by G. Ben-
Nun is that he combined historical archival research, substantiation of 
the concepts of international law, and in-depth analysis of recent armed 
conflicts, both interstate and local.

L. Gisel et al.40 chose an interesting topic of research concerning the 
protection of civilians from cyber operations during armed conflicts 
within the aspect of IHL. They emphasized that the use of cyber tech-
nologies, which can cause not only significant technical failures, but 
also significant harm to people, currently causes a number of concerns 
among IHL specialists. In this regard, L. Gisel et al.41 prepared a brief 
overview of the multilateral debates on the regulatory framework dedi-
cated to the regulation of cyber operations during armed conflicts and 

38  H. Durham, T.L. McCormack, The changing face of conflict and the efficacy of Interna-
tional Humanitarian Law, Leiden, BRILL: 2022.

39  G. Ben-Nun, The Fourth Geneva Convention for civilians: The history of international 
humanitarian law, London, Bloomsbury Publishing: 2020.

40  L. Gisel, T. Rodenhäuser, K. Dörmann, “Twenty years on: international humani-
tarian law and the protection of civilians against the effects of cyber operations during 
armed conflicts”, International Review of the Red Cross, 2020, Vol. 102(913), p. 287-334.

41  Ibid.
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

considered various arguments regarding the criteria for the application 
of IHL to cyber operations, as well as the relationship between IHL and 
the United Nations Charter. This approach has led researchers to con-
clude that cyber operations or cyber warfare are subject to the norma-
tive regulation of IHL in the same way as any weapon, means, or meth-
ods of warfare that may be used by a belligerent in an armed conflict. In 
this aspect, the IHL regulations concerning special regimes of protec-
tion against cyberattacks of such infrastructure facilities as, for exam-
ple, medical institutions and humanitarian organizations become par-
ticularly important.

The paper by I. Cismas and E. Heffes42 aimed at considering the in-
fluence of religious leaders on compliance with IHL regulations is char-
acterized by a non-standard topic of research. I. Cismas and E. Heffes 
tried to highlight how the influence of religious leaders on compliance 
with IHL regulations is formed and what measures should be taken 
to improve the effectiveness of their activities in resolving armed con-
flicts. Next, let us focus on papers devoted to the protection of human 
rights in the field of IHL. Determinant in this aspect is the paper by 
M.K. Eriksson43 aimed at considering the relationship between interna-
tional human rights and IHL. However, it should be taken into account 
that M.K. Eriksson44 describes international human rights in consider-
able detail precisely within the context of reproductive freedom. There-
fore, the main part of the fundamental book by the Swedish researcher 
is related to the description of the system of measures to prevent and 
protect adolescents, women and men from violations of their reproduc-
tive freedom, as well as containing the answer to the question of what 
mechanisms need to be implemented for the effective functioning of 
such measures. M.N. Barnett45 published a seminal paper, in which he 
touched on the interaction of human rights and such a concept as hu-

42  I. Cismas, E. Heffes, Not the usual suspects: religious leaders as influencers of interna-
tional humanitarian law compliance, in: T.D. Gill, R. Geiß, H. Krieger, C. Paulussen (eds), 
Yearbook of International Humanitarian Law, Hague, TMC Asser Press: 2019, pp. 125-150.

43  M. K. Eriksson, Reproductive freedom: In the context of international human rights and 
humanitarian law, Leiden, BRILL: 2021.

44  Ibid.
45  M. N. Barnett, Humanitarianism and human rights: A world of differences? Cambridge, 

Cambridge University Press: 2020.
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69 Echeverria, supra note 65, p. 41. 
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manitarianism. However, it should be noted that this paper concerns 
human rights in the context of humanitarianism, not IHL46.

Thus, there is a  limited number of scientific papers, in which hu-
man rights are considered within the context of IHL. Of course, there 
are publications dealing with issues of international human rights. The 
following can be singled out among them. D.L. Shelton47 reviewed the 
antecedents of the development of international human rights law at 
the regional and global levels over the past two centuries. It is impor-
tant that the American researcher updated the statistical data and the 
number of ratifications of international treaties relevant to the subject of 
her paper to explain recent changes in international human rights legis-
lation. The publication by M. Pizzi et al.48, which raises questions about 
the role and significance of artificial intelligence for human rights, in 
particular from an ethical aspect, is a non-standard topic. Separately, it 
is worth noting that in this paper, the authors did not ignore the prob-
lem of the impact of the COVID-19 pandemic on the ability of artifi-
cial intelligence to meet today’s challenges. One cannot fail to mention 
the paper by R.K. Smith49 that described human rights protection sys-
tems and provided a description of basic international human rights. 
S.E. Waltz50 devoted her work to human rights and considered them as 
an important new element of North African political discourse. In the 
context of this research, the theoretical understanding of labour rights 
in scientific papers acquires special importance. Among the latest pub-
lications in this direction, the author noted the following.

46  O. Оnyshko, “Protection of certain types of labour rights in decisions of the Euro-
pean Court of Human Rights”, Social and Legal Studios, 2022, Vol. 5(4), p. 18-25. https://doi.
org/10.32518/2617-4162-2022-5-4-18-25

47  D. L. Shelton, Advanced introduction to international human rights law, Cheltenham, 
Edward Elgar Publishing: 2020.

48  M. Pizzi, M. Romanoff, T. Engelhardt, “AI for humanitarian action: Human rights 
and ethics”, International Review of the Red Cross, 2020, Vol. 102(913), p.145-180.

49  R. K. Smith, International human rights law, Oxford, Oxford University Press: 2022.
50  S. E. Waltz, Human rights and reform, California, University of California Press: 

2020.

https://doi.org/10.32518/2617-4162-2022-5-4-18-25
https://doi.org/10.32518/2617-4162-2022-5-4-18-25
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

The papers by O.M. Yaroshenko et al.51,52 consider the problems 
of the legal protection of the labour rights of employees during the  
COVID-19 pandemic. J. Elster53 raised the issue of the need for the ex-
istence of the right to work and its meaningful content. C. Heron and 
C.  Smiths54 have prepared a  comprehensive account of the Canadian 
labour movement from the mid-nineteenth century to the present day. 
J.M. Servais55 carried out a review and analysis of the existing interna-
tional labour law – its sources, content, and historical development, un-
derstanding the barriers that can cause a decrease in the effectiveness of 
international labour law. J.M. Servais interpreted the main regulations 
of the International Labour Organization – conventions, declarations, 
resolutions, and recommendations, which served as the basis for a new 
understanding of international labour law. D. Berliner et al.56 described 
ways to improve labour practices and working conditions through the 
lens of global supply chain management. C. Dawkins57 developed the 
concept of social responsibility of trade union organizations, which 
should ensure, not only the appropriate level of wages and working con-
ditions, but also other aspects of observing the labour rights of employ-
ees. Also, the authors O.M. Yaroshenko et al.58 proposed mechanisms for 

51  O. M. Yaroshenko, N. Melnychuk, S. Moroz, O. Havrylova, Ye. Yaryhina, “Fea-
tures of remote work in Ukraine and the European Union: Comparative legal aspect”, 
Hasanuddin Law Review, 2021, Vol. 7(3) pp. 136-149.

52  O. M. Yaroshenko, D. I. Sirokha, L. Y. Velychko, L. V. Kotova, V.V. Sobchenko, 
“Current problems of legal regulation of remote work in the context of the introduc-
tion of restrictive measures caused by the spread of COVID-19 in Ukraine and the EU”, 
Relações Internacionais no Mundo Atual, 2022, Vol. 1(34), pp. 1-16.

53  J. Elster, Is there (or should there be) a right to work? in: A. Gutmann (ed.), Democracy 
and the welfare state, Princeton, Princeton University Press: 2021, pp. 53-78.

54  C. Heron, C. Smiths, The Canadian labour movement: A short history, Toronto, James 
Lorimer and Company: 2020.

55  J. M. Servais, International labour law, New York, Kluwer Law International BV: 
2022.

56  D. Berliner, A.R. Greenleaf, M. Lake, M. Levi, J. Noveck, “Governing global sup-
ply chains: what we know (and don’t) about improving labour rights and working condi-
tions”, Annual Review of Law and Social Science, 2015, Issue 11, pp. 193-209.

57  C. Dawkins, “Beyond wages and working conditions: A conceptualization of 
labour union social responsibility”, Journal of Business Ethics, 2010, Vol 95(1), pp. 129-143.

58  O. M. Yaroshenko, O. Y. Lutsenko, N. M. Vapnyarchuk, “Salary optimisation in 
Ukraine in the context of the economy Europeanisation”, Journal of the National Academy 
of Legal Sciences of Ukraine, 2021, Vol. 28(3) pp. 224-237.
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River Water Management District, the City of Monterey precedent was 
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not dependent, firstly, on whether the government approved or denied 
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a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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ensuring economic and social justice in the wage system. L. Boudreau59 
prepared an overview of the operation of labour laws at the internation-
al level using experimental data from the garment sector in Bangladesh. 
N.T.T. Ha et al.60 described how the signing of the Free Trade Agreement 
between the European Union and Vietnam has affected opportunities 
and challenges for society and the labour market of Vietnam.

It is worth noting a  separate group of Ukrainian studies that 
are directly or indirectly related to the topic of this publication. 
N.I.  Karpachova61,62 described the relationship between the interna-
tional and Ukrainian contexts in terms of contemporary challenges 
to international security and human rights protection. The Human 
Rights Commissioner of the Verkhovna Rada of Ukraine in 1998-2012 
(former ombudsman in Ukraine), and currently vice-president of the 
European Ombudsman Institute, noted that at the moment there are 
two mechanisms for the protection of human rights in Ukraine. The 
first (international) is related to an appeal to the European Court of 
Human Rights, and the second (national) is related to an appeal to the 
Human Rights Commissioner. At the same time, as N.I. Korpachova63 
emphasizes, one should take into account the fact that the state’s ful-
filment of its obligations at the international level, aimed at ensuring 
the national mechanism for the protection of human rights, consists 
in properly guaranteeing the activities of the ombudsman. In her oth-
er paper, N.I. Karpachova64 analysed the latest reports of the Office of 
the United Nations High Commissioner for Human Rights and the Or-
ganization for Security and Co-operation in Europe on the situation in 
Ukraine and found significant violations of human rights during the 
armed conflict in the east of Ukraine. The researcher noted that inter-

59  L. Boudreau, “Multinational enforcement of labour law: Experimental evidence 
from Bangladesh’s apparel sector”, Private Enterprise for Development in Low-Income Coun-
tries Working Paper, 2020, Vol. 7(11) pp. 179-184.

60  N.T.T. Ha, P.N. Van, D.T.N. Huy, “Opportunities and challenges for Vietnam soci-
ety and labour market when signing evfta agreement”, Ilkogretim Online. 2021, Vol. 20(4), 
pp. 79-84.

61  N.I. Karpachova, supra note 7.
62  N.I. Karpachova, supra note 8.
63  N.I. Karpachova, supra note 7.
64  N.I. Karpachova, supra note 8.
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

national human rights organizations are making active efforts to re-
solve the current situation.

V. Yarotskiy and D. Spiesivtsev65 devoted their paper to the evolu-
tion of the forms of threats to the inviolability of property rights of both 
states participating in local conflicts, as well as individuals and legal 
entities, during interstate military conflicts. They stated that the crea-
tion of effective mechanisms for the protection of such rights took place 
only in individual cases and did not become a general trend. They ex-
amined in detail each stage of the evolution of threats to the inviola-
bility of property rights during interstate military conflicts and car-
ried out a comprehensive analysis of their features. S.V. Bielai et al.66 
prepared a publication, in which they touched on the issues of the le-
gal regulation of military service activities of the security and defence 
sector of Ukraine in crisis situations. According to the researchers, the 
current situation of confrontation in certain areas of Donetsk and Lu-
hansk regions necessitates, not only the need to revise the theory of 
military activities, but also the issues of proper regulatory and legal 
support for the activities of law enforcement agencies in order to en-
sure an effective response to crisis situations.

Summarizing the review of academic papers that was presented 
above, it should be stated that most of the previously published papers 
are related to general issues of IHL or international human rights with-
out taking into account the specifics of the legal impact of IHL, not only 
on the rights of workers of industrial enterprises, but also on labour 
rights in general. Thus, it can be concluded that the research conducted 
in this publication has a number of peculiarities that distinguish it from 
previous scientific papers. The publication reflected the problematic as-
pects of the interaction of the protection of the rights of workers of in-
dustrial enterprises and IHL, considered the specifics of the regulating 
this category of rights at the level of Ukrainian legislation, and as well 

65  V. Yarotskiy, D. Spiesivtsev, “Evolution of the forms of threats to the inviolabil-
ity of property rights during interstate military conflicts”, Journal of Advanced Research in 
Law and Economics, 2019, 10(7), pp. 2170-2175.

66  S.V Bielai, O.F. Kobzar, I.V. Yevtushenko, V. Korniienko, O.V. Koba, “The legal reg-
ulation of service and combat activities of the security and defence sector of Ukraine 
in crisis situations”, Journal of the National Academy of Legal Sciences of Ukraine, 2021, 
Vol. 28(2), pp. 76-85.
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regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
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69 Echeverria, supra note 65, p. 41. 
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developed some practical recommendations for improving the state of 
labour legislation, which operates under martial law in Ukraine.

III.	�ResultsIII.	�Results

Before conducting research on the chosen topic, it is necessary to deter-
mine the understanding of IHL and its tasks, because this branch of in-
ternational law is quite specific. According to the general approach, the 
main tasks of IHL include the protection of a certain category of indi-
viduals (civilians and those who have stopped participating in armed 
hostilities), as well as the regulation of the means and methods of con-
ducting armed conflicts67. Considering the fact that IHL is also called 
the law of armed conflicts, as well as the content of the main sources of 
IHL, it is not difficult to guess that the protection of civilians is under-
stood precisely as protection from the negative consequences of armed 
conflicts68. When considering the issue of sources of IHL, it should be 
recalled that the traditional approach is to divide such sources into two 
large blocks – “Geneva law” and “Hague law”.

“Geneva law” includes conventions regulating the fate of the wound-
ed and sick, prisoners of war, as well as the protection of the civilian pop-
ulation during war: Convention for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field69; Convention for 
the Amelioration of the Condition of Wounded, Sick and Shipwrecked 
Members of Armed Forces at Sea70; Geneva Convention Relative to the 
Treatment of Prisoners of War71; Convention relative to the Protection 
of Civilian Persons in Time of War72; Protocol Additional to the Gene-

67  What is international humanitarian law and who does it protect? 2022. available 
at: https://jurfem.com.ua/mizhnarodne-humanitarne-pravo-koho-zachychae/. [last 
accessed 18.6.2022].

68  N.V. Proniuk, Contemporary international law, Kyiv, KNT: 2010.
69  Convention for the Amelioration of the Condition of the Wounded and Sick in 

Armed Forces in the Field, supra note 15. 
70  Convention for the Amelioration of the Condition of Wounded, Sick and Ship-

wrecked Members of Armed Forces at Sea, supra note 19.
71  Geneva Convention Relative to the Treatment of Prisoners of War, supra note 20.
72  Convention relative to the Protection of Civilian Persons in Time of War, supra 

note 21.

https://jurfem.com.ua/mizhnarodne-humanitarne-pravo-koho-zachychae/
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

va Conventions of 12 August 1949, and relating to the Protection of Vic-
tims of International Armed Conflicts73; Protocol Additional to the Ge-
neva Conventions of 12 August 1949, and Relating to the Protection of 
Victims of Non-International Armed Conflicts74. Conventions forming 
“Hague law” relate to the laws and customs of warfare or, for example, 
the protection of cultural property in the event of armed conflict: Con-
vention respecting the Laws and Customs of War on Land75; Convention 
(IV) respecting the Laws and Customs of War on Land and its annex: 
Regulations concerning the Laws and Customs of War on Land76; Con-
vention for the Protection of Cultural Property in the Event of Armed 
Conflict with Regulations for the Execution of the Convention77.

Acquaintance with the content of the main sources of IHL is impor-
tant, because such an approach makes it possible to ascertain the fact 
that the protection of human rights, including labour rights, which in-
clude the rights of workers of industrial enterprises, is guaranteed by 
these regulations rather indirectly. The main international regulation 
in the field of IHL in this context is the Convention relative to the Pro-
tection of Civilian Persons in Time of War78. In Chapter II of the Con-
vention relative to the Protection of Civilian Persons in Time of War79, 
which addresses foreign persons who are in the territory of one of the 
parties to the conflict, Article 39 guarantees persons the opportunity 
to obtain paid work, provided that such persons are under protection 
and lost their earnings as a result of hostilities. If, for reasons of secu-
rity, these persons are denied the provision of paid work on conditions 
that satisfy them, the same article provides for the possibility of persons 
under protection receiving the means of subsistence, which should be 

73  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to 
the Protection of Victims of International Armed Conflicts, supra note 22.

74  Conventions of 12 August 1949, and Relating to the Protection of Victims of 
Non-International Armed Conflicts, supra note 23.

75  Convention respecting the Laws and Customs of War on Land, supra note 24.
76  Convention (IV) respecting the Laws and Customs of War on Land and its annex: 

Regulations concerning the Laws and Customs of War on Land supra note 25.
77  Convention for the Protection of Cultural Property in the Event of Armed Con-

flict with Regulations for the Execution of the Convention, supra note 26.
78  Convention relative to the Protection of Civilian Persons in Time of War, supra 

note 21.
79  Ibid.
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
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provided by the state. Also, Chapter V of the Convention relative to the 
Protection of Civilian Persons in Time of War80, which regulates reli-
gion, and intellectual and physical activities, contains Article 95, which 
regulates the work of interned workers in times of conflict and occupa-
tion, and emphasizes that this category of persons can perform their 
work only if they desire so. When analysing the content of the Conven-
tion relative to the Protection of Civilian Persons in Time of War81, one 
should note the fact that the concept of labour rights is not used in it, but 
the content of this category is present, as was described above.

Returning to the topic of the IHL protection of the rights of work-
ers of industrial enterprises during armed conflicts, a serious problem 
arises as to how to apply IHL norms in this context if there are relatively 
few of them and they are mostly of a general nature. 

At least two possible ways out of the current situation can be of-
fered. The first is related to the theory of jurist V.P. Bazov82. The Ukrain-
ian researcher puts forward the proposition that the implementation of 
a complex of human rights during armed conflicts, in particular, politi-
cal and labour rights, should, first of all, rely on the national govern-
ment. The disadvantage of this approach is that the paper by V.P. Bazov 
was relevant until 2022 and was written taking into account the situ-
ation in eastern Ukraine from 2014. He talks about the rights of inter-
nally displaced persons and mentions the adoption of Law of Ukraine 
No. 1706-VII “On ensuring the rights and freedoms of internally dis-
placed persons”83, noting that this Law was approved by the Council 
of Europe.

The second option for solving the situation with the regulation of 
IHL human rights should be correlated with the sources of international 
human rights law. Such sources include, first of all, the Universal Decla-
ration of Human Rights84, as well as a whole system of conventions: Uni-
versal Declaration of Human Rights85; International Convention on the 

80  Ibid.
81  Ibid.
82  V.P. Bazov, supra note 6.
83  Law of Ukraine No. 1706-VII “On ensuring the rights and freedoms of internally 

displaced persons”, supra note 35.
84  Universal Declaration of Human Rights, supra note 27.
85  Ibid.
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16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 

68 Marta Nunes Vicente

where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
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67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

Elimination of All Forms of Racial Discrimination86; Convention on the 
Elimination of All Forms of Discrimination against Women87.

In this context, the international convention regulating the protec-
tion of the rights of all migrant workers and their family members88 
should also be mentioned. But it is worth considering that the provi-
sions of international human rights law are also of a general nature and 
were created to define the system of human rights at the international 
level with subsequent implementation by each participating state at the 
national level. They, for the most part, do not take into account the spe-
cifics of IHL, and therefore this option currently does not have effective 
implementation mechanisms. To date, in Ukraine, under the conditions 
of a full-scale invasion by the Russian Federation, the rights of workers 
of industrial enterprises under martial law are mostly regulated and 
protected at the national level. However, here too, at least two approach-
es to the reaction of the regulation of labour rights of workers of indus-
trial enterprises to the reality in Ukraine can be distinguished – general 
and special.

The essence of the general approach is to amend the regulations 
of the labour legislation introduced after the establishment of martial 
law in Ukraine for all categories of workers. In this context, the gov-
erning regulations are the innovations included in The Labour Code 
of Ukraine89, as well as the content of Law of Ukraine No. 2136-IX “On 
the organization of labour relations in the conditions of martial law”90. 
As for the amendments to The Labour Code of Ukraine91, most of them 
provide for either the temporary non-application of specific provisions 
of the Code during martial law, or the specifics of such application. For 
example, the provisions on transfer to another job or change of essen-
tial working conditions, duration of work on pre-holidays, non-work-

86  International Convention on the Elimination of All Forms of Racial Discrimina-
tion, supra note 28.

87  Convention on the Elimination of All Forms of Discrimination against Women, 
supra note 29.

88  Convention on legal status of migrant workers and members of their families of 
the State Parties of the Commonwealth of Independent States, supra note 30.

89  The Labour Code of Ukraine, supra note 13.
90  Law of Ukraine No. 2136-IX “On the organization of labour relations in the condi-

tions of martial law”, supra note 14.
91  The Labour Code of Ukraine, supra note 13.
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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ing days and weekends, at night, limits of overtime work, prohibition 
of work on weekends, and procedures and conditions for granting an-
nual vacations are temporarily not applied during actions of martial 
law. But the mechanism of the procedure for granting the preliminary 
consent of the elected body of the primary trade union organization in 
case of termination of the employment contract at the initiative of the 
employer has specific implementation in connection with the introduc-
tion of martial law.

Law of Ukraine No. 2136-IX “On the organization of labour relations 
in the conditions of martial law”92 in some aspects details the above 
regulations of The Labour Code of Ukraine93, which are temporarily 
not applied. Law of Ukraine No.  2136-IX “On the organization of la-
bour relations in the conditions of martial law”94 contains provisions 
on the specifics of concluding and terminating an employment contract, 
both at the initiative of the employee and at the initiative of the employ-
er, transferring the employee to another job and changing the essen-
tial working conditions, recording working time and rest time, night 
work, wages, etc. As for the special approach, the situation here is more 
complicated, since there is no legal instrument that would regulate the 
rights of workers of industrial enterprises both in peacetime and in the 
period of martial law even at the national level (except for several norms 
of Law of Ukraine No. 2136-IX “On the organization of labour relations 
in the conditions of martial law”95, which will be discussed later). In this 
regard, the authors would like to note the following.

The rights of employees of industrial enterprises in the general sys-
tem of labour rights are a separate group of rights based on the criteri-
on of the employee’s place of work (place of performance of the labour 
function). The system of rights proposed by the authors can obviously 
be supplemented by at least groups of rights of employees of institu-
tions and organizations. At the same time, it is worth considering that 
an industrial enterprise is not the only type of enterprise, and a  de-

92  Law of Ukraine No. 2136-IX “On the organization of labour relations in the condi-
tions of martial law”, supra note 14.

93  The Labour Code of Ukraine, supra note 13.
94  Law of Ukraine No. 2136-IX “On the organization of labour relations in the condi-

tions of martial law”, supra note 14.
95  Ibid.
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69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

tailed analysis of the theoretical sources of labour law showed that such 
a group of labour rights (rights of employees of industrial enterprises) 
had not yet been distinguished by jurists96.

The regulatory definition of the concept of industrial enterprise can 
be found at the level of the Convention on assistance in cases of indus-
trial injuries97, where Article 1 provides a list of branches of economic 
activities that determine the classification of enterprises as industrial. 
Such industries include mining and the processing industry, construc-
tion, transport, etc. In the current realities, the electricity, gas and water 
supply industries are of particular importance, because it is this area of 
utilities that has recently suffered the most from the massive rocket at-
tacks of the Russian Federation and requires an urgent response by the 
employees of the relevant enterprises to possible damage to critical in-
frastructure facilities.

Currently, there are only unofficial recommendations for employ-
ers on organizing the work of employees of industrial enterprises dur-
ing martial law. Substantively, these recommendations relate to the pe-
culiarities of the organization of the work of the studied category of 
workers both in the areas of hostilities and in the vicinity of such ter-
ritories, as well as the study of the territories of the enterprise and the 
areas adjacent to them for the presence of explosive devices, projectiles, 
other objects and materials potentially threatening the life and health 
of workers. Of particular note is the employer’s duty to properly notify 
employees of an air-raid alarm and an air-raid warning98,99.

For the sake of fairness, it should be noted that Article 6 and Article 
12 of Law of Ukraine No. 2136-IX “On the organization of labour rela-
tions in the conditions of martial law”100 established the specifics of the 
length of working hours in martial law conditions for employees of crit-

96  V.M. Andriiv, System of labour rights of employees and the mechanism of their security, 
Odesa, Odesa Law Academy National University: 2012.

97  Convention on assistance in cases of industrial injuries, supra note 16.
98  Recommendations for employers who organize the work of workers of industrial 

enterprises under martial law, supra note 15.
99  O.M. Yaroshenko, V. Steshenko, O. Tarasov, I. Nurullaiev, M. Shvartseva, “Right to 

health care: the practice of the ecthr and the case of Ukraine”, Age of Human Rights Jour-
nal, 2022, Issue 18, pp. 239-256.

100  Law of Ukraine No. 2136-IX “On the organization of labour relations in the condi-
tions of martial law”, supra note 14.
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ical infrastructure facilities and the employer’s ability to refuse an em-
ployee any kind of leave. An understanding of the definition of a criti-
cal infrastructure facility is contained in Article 1 of Law of Ukraine 
No. 1882-IX “On critical infrastructure”101. Upon its detailed examina-
tion, it can be stated that the concepts of a critical infrastructure facility 
and an industrial enterprise overlap. In general, the full-scale invasion 
of the Russian Federation on the territory of Ukraine raised a lot of ques-
tions in the field of IHL, including in the aspect of protecting the rights 
of workers of industrial enterprises. The author’s position on this mat-
ter is as follows.

There have been several notable examples of judgments by Ukrain-
ian national courts and decisions by public administration bodies that 
have dealt with the rights of workers of industrial enterprises during 
the armed conflict in Ukraine. For instance, in 2015, the Ukrainian Su-
preme Court ruled in favour of a group of miners who were unlawfully 
dismissed from their jobs by a coal mine in the Donetsk region owing to 
the armed conflict. The court held that the dismissals were illegal and 
ordered the mine to reinstate the workers and pay them back wages. In 
another case, the National Police of Ukraine launched an investigation 
into allegations of human rights abuses against workers at a chemical 
plant in the Luhansk region, including accusations of torture and forced 
labour. The investigation resulted in several arrests and criminal charg-
es against the plant’s management. Additionally, the Ukrainian govern-
ment has taken steps to address the rights of workers affected by the 
armed conflict, including the adoption of laws on labour protection and 
social security for the workers. The Ministry of Social Policy has also es-
tablished a programme to provide financial assistance to workers who 
have lost their jobs owing to the conflict.

An analysis of these judgments and decisions reveals that, while 
there have been some efforts by Ukrainian courts and administrative 
bodies to protect the rights of workers of industrial enterprises during 
the armed conflict, there are also some gaps and challenges in the le-
gal system. For example, there have been cases where workers’ rights 
have been violated, but the courts or administrative bodies were unable 
to provide adequate remedies owing to a lack of legal provisions or re-

101  Law of Ukraine No. 1882-IX “On critical infrastructure” supra note 17.
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 2.1.  ALL-OR-NOTHING APPROACH 
 
 The all-or-nothing approach is a result of a strict interpretation of the 
conditio sine qua non requirement. Case-law and doctrine in some European 
countries support this view. It is, then, crucial to establish a causal relation 
between the individually recognised tortfeasor and the damage and hold 
him/her liable in full16. Taking into account that the essence of problem  
of alternative causation is inherent evidentiary problems in establishing 
which tortfeasor actually caused the damage, some jurisdictions in which 
the all-or-nothing approach is accepted are using certain ways to overcome 
those difficulties for the plaintiff’s benefit. For example, in Belgium the 
court may be willing to find upon circumstances of the case that the 
damage was actually the result of the activity of one of defendants (his/her 
act was the actual cause of damage) and hold him/her liable17. In some 
jurisdictions facilitation for the plaintiff’s claim follows from the proper 
establishment of the standard of proof or burden of proof. In English18  
and Danish law the applicable standard of proof is the preponderance  
of evidence, which means that the requirement of causation is met if it is 
more probable than not (more than 50%) that the defendant caused  
the damage. A similar approach is taken by Italian law, which applies  
the “theory of the most probable cause”. 
 
 2.2.  JOINT AND SEVERAL LIABILITY 
 
 In Book VI – 4:103 of Draft Common Frame of Reference the rebuttable 
presumption of causing damage in the case of alternative causes is 
prescribed. The article reads as follows: “Where legally relevant damage 
may have been caused by any one or more of a number of occurrences  
for which different persons are accountable and it is established that the 
damage was caused by one of these occurrences but not which one, each 
person who is accountable for any of the occurrences is rebuttably 

                                                   
16  See: Infantino, Zervogianni, supra note 4. 
17  See: Court of Appeal of Brussels, 23.12.1927, RGAR 1928, no. 227. 
18  Solution to the problem of alternative causation in England is one of the most 
complicated ones. Depending on a case, it may be also proportional liability or joint and 
several liability (see below). 
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where a building permit is issued following the landowner’s acceptance 
of the (excessive) exactions. Recently, however, in Koontz v. St. Johns 
River Water Management District, the City of Monterey precedent was 
reversed, as the court held that resorting to Nollan/Dolan principles was 
not dependent, firstly, on whether the government approved or denied 
a permit, and, secondly, on whether the exactions imposed concerned 
a parcel of land or involved rather the payment of money. Underlying 
this enlargement is the need to prevent governments from evading the 
Nollan/Dolan rationale in situations where, notwithstanding its financial 
character, the exaction bears a special connection with a specific parcel 
of real property.67 

The decision raises many doubts and thorough concerns.68 For instance, 
if monetary exactions are thereafter subject to the rough proportionality 
test, how to distinguish them from property taxes, which would be 
normally assessed under the rational basis test? If the monetary exaction 
works as a per se taking, because of the link established with a specific 
parcel of land, why run the Nollan/Dolan inquiries at all? 69 

The Koontz decision, coupled with Eastern Enterprises and the reversal 
of City of Monterrey, embody an expansionary trend in takings clause 
jurisprudence. It operates, firstly, through the adoption of a heightened 
standard of review in urban law, which narrows the measures taken as 
restraints on the use of property not requiring compensation, and secondly, 
by means of including the imposition of monetary responsibilities in the 
regulatory takings realm. Although this trend is not ignored in other 
legal systems,70 particularly in those not admitting a substantive due

67 Koontz v. St. Johns River Water Management District, 530 U.S. (2013) [“because of the 
direct link between the government’s demand and a specific parcel of real property, this 
case implicates the central concern in Nolan and Dollan: the risk that the government may 
deploy its substantial power and discretion in land-use permitting to pursue governmental 
ends that lack an essential nexus and rough proportionality to the effects of the proposed 
use of the property at issue”]. 

68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 

sources. Additionally, there have been cases where decisions were not 
implemented effectively, leaving workers without proper protection. 
These issues highlight the need for ongoing efforts to strengthen the 
legal framework and ensure that workers’ rights are protected during 
times of armed conflict.

First of all, it is necessary to transform or detail the understanding 
of IHL not only as the law of armed conflicts, aimed at ensuring compli-
ance with the laws and customs of war and the protection of civilians and 
those who have ceased to participate in military conflicts from negative 
consequences during the hostilities, but as rights, which provide for the 
specifics of the implementation of a complex of universally recognized 
human rights (economic, political, social, cultural, labour, etc.) during 
armed conflicts. Of course, the rights of workers of industrial enterprises 
are a subgroup of rights in the system of labour rights, but it is necessary 
to remember that the regulation of only labour rights, without econom-
ic, political, social, cultural rights, is unacceptable, because it will signif-
icantly limit the comprehensive approach that must necessarily be ob-
served. Thus, it is at least necessary to develop an international agreement 
or convention that would regulate the complex of human rights, taking into 
account the specifics of their implementation during armed conflicts.

In general, the authors can endeavour to understand from a theoreti-
cal viewpoint in narrow and broad understandings the protection of ci-
vilians and those persons who have stopped participating in military 
conflicts. In a narrow sense, this means protection by the basic IHL reg-
ulations aimed at preserving the life and health of persons in the ter-
ritory of an armed conflict, the rights of a person to be protected from 
torture, cruel, inhuman, or degrading treatment, protection from sexual 
violence, as well as ensuring the ability to safely evacuate from the com-
bat zone, etc. In a broad sense, this means the possibility of persons liv-
ing in the territory of the state where an armed conflict is taking place 
being able to realize a set of their own rights, guaranteed both at the in-
ternational and national level – social, economic, political, cultural and, 
of course, labour rights, which include the rights of employees of indus-
trial enterprises. Within the context of protecting the rights of workers of 
industrial enterprises, the authors can provide some recommendations:
	 •	 ensure the appropriate level of wages and their timely payment 

(despite the difficult economic situation in the country, wages 
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68 Echeverria, supra note 65, p. 6; I. Piedra, “Confusing regulatory takings with 
regulatory exactions: the Supreme Court gets lost in the swamp of Koontz”, Environmental 
Affairs, Vol. 41, 2014, p. 555. See also Justice Kagan’s dissent opinion in Koontz. 

69 Echeverria, supra note 65, p. 41. 
70 See Part III. 
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must be indexed in such a way as to ensure a decent standard of 
living for the employee and their family);

	 •	 taking into account that industrial enterprises are often subject to 
massive rocket attacks, to ensure the involvement of the appro-
priate number of workers in order to avoid overloads, overtime 
and night work, because there are often cases when industrial en-
terprises ensure the functioning of water supply, gas supply, and 
electricity in populated areas of Ukraine;

	 •	 in the future, during the construction of an industrial enterprise, 
provide its premises with an equipped bomb shelter.

Such recommendations have the character of a theoretical guideline 
and can serve as a basis for further scientific research. The presented 
theoretical legal framework of the Ukrainian domestic law regarding 
the protection of workers of industrial enterprises during armed con-
flicts can have practical application in several ways. Firstly, it can serve 
as a guide for the development of relevant policies and regulations that 
would ensure the protection of the rights of workers in the context of 
armed conflicts. Secondly, it can be used as a  basis for training pro-
grammes for employers, workers, and relevant government officials on 
the legal requirements for the protection of workers during armed con-
flicts. Finally, it can be used as a basis for the development of monitor-
ing mechanisms to ensure compliance with the legal framework and to 
identify any gaps or areas for improvement. Overall, the theoretical le-
gal framework presented by the authors has the potential to make a sig-
nificant contribution to the practical protection of the rights of workers 
of industrial enterprises during armed conflicts in Ukraine.

ConclusionsConclusions

The assessment and analysis of both theoretical and legal sources with-
in the context of the regulation of the International Humanitarian Law 
rights of workers of industrial enterprises during the full-scale invasion 
by the Russian Federation on the territory of Ukraine has revealed many 
problems that need to be addressed. The conducted research made it 
possible to state that the rights of workers of industrial enterprises in 
Ukraine are currently mostly regulated at the national level. The ap-
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proach of the Ukrainian legislator regarding the introduced amend-
ments to the regulation of labour rights under martial law at the level 
of The Labour Code of Ukraine should be considered general, because 
the amendments introduced in this codified regulation concern all cat-
egories of workers, not only workers of industrial enterprises. It is worth 
noting that several provisions of the Law of Ukraine No. 2136-IX “On the 
organization of labour relations in the conditions of martial law” frag-
mentarily refer to the rights of workers of industrial enterprises, but the 
Law of Ukraine No.  1882-IX “On critical infrastructure” still operates 
with the concept of “employees of critical infrastructure facilities”. The 
analysis of the regulatory definitions of the terms “critical infrastructure 
facility” and “industrial enterprise” made it possible to state that these 
categories may have common points of contact, because meaningfully, 
such a characteristic of a critical infrastructure facility as the prospect of 
harming national interests, which are vital, due to violation of their func-
tioning, can be correlated with the feature of an industrial enterprise – 
carrying out activities in the field of electricity, gas and water supply.

It should be separately noted that the current regulation of the rights 
of workers of industrial enterprises, primarily within the framework of 
The Labour Code of Ukraine, is primarily aimed not at protection, but at 
increasing the workload during the performance of the labour function 
(for example, regarding the regulation of overtime work) and even re-
strictions on labour rights (for example, vacation rights). In this context, 
it would be fair to mention such a source of International Humanitarian 
Law as the Convention relative to the Protection of Civilian Persons in 
Time of War, which has at least a general provision on the right of a per-
son during an armed conflict to have a job and not lose a source of in-
come. Summarizing the presented material, the authors are convinced 
that the previously accepted understanding of International Humani-
tarian Law, before the full-scale invasion by the Russian Federation on 
the territory of Ukraine at the end of February 2022, needs to be recon-
sidered, and have outlined their own position on this matter. The rec-
ommendations developed by the authors on the protection of the rights 
of workers of industrial enterprises can serve as a reference point for 
future doctrinal studies, which, in the presence of an appropriate scien-
tific level and justification, may in the long run have an impact on leg-
islative practice.


