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Vor,. I 

MICHIGAN 

LAW R_EVIEW 
MAY, 1903 No. 8 

THE LATEST DEVELOPMENT OF THE INTERSTATE 
COMMERCE POWER 

THE litigation under the anti-lottery act of 1895, has for the 
first time raised the important constitutional question whether 

congress, under its general power to regulate interstate commerce, 
can select any particular article and exclude it from interstate com
merce altogether-whether the power to regulate involves the power 
to prohibit. · For nearly a century after the foundation of the gov
ernment no attempt was made by congress to restrict interstate 
commerce by excluding any article therefrom. Quarantine legis
lation, however, opened the way, and the anti-lottery act sharply 
raised the question of power. Lottery tickets in the earliest days 
of the republic were the subjects of lawful and popular, and even 
pious traffic. They were among the most universal means of rais
ing money. They built churches, schools and colleges. They 
were used bv the United States government itself as a :fiscal agency.1 

Bold would have been the man who would dare pr~dict what has, 
however, happened-that lottery tickets in a century would be 
regarded by the great majority of the people as an evil, a:pd would 
be prohibited by the legislature of almost every state. · 

Congress first excluded them from the mails, and this,after much 
litigation, was sustained under the general power to conduc~ the 
mails. Congress next, in 1895, took a more radical step and 
excluded them from int.erstate commerce altogether. This 
raised two interesting q1,1estions under the power to regulate com -
merce; first, whether a lottery ticket is an article of commerce at 
all; and second, whether the power to regulate commerce implies 
the power to prohibit it. 

The constitutionality ol the law w~ first argued in the supreme 
court in 1896, but the case went off upon a technical point.2 It was 
brought up again in Clzampz"m v. Ames,3 which was argued three 

1 Cohen v. Viritinia, 6 Wheat. 264. 
a 23 Sup. Ct. Rep. 321. 

s France v. United States. 164 u. s. 676. 
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times at three successive terms of the court; and finally on February 
23, 1903, the court by the familiar vote of five to four has sustained 
the constitutionality of the act. The opinion of the majority, how
ever, is so guarded in its language, that the true scope of the 
decision is already a matter of controversy among lawyers and in the 
press. The anti-lottery law, of course, is established; but how 
far the logic of the decision will sustain an extension of_ the prin -
ciple of that law to other cases in which the public take at present 
a greater interest-as, for instance, to the case of articles made by 
unlawful combinations of manufacturers-is a question whi<;h all 
constitutional lawyers are studying, and which none undertake to 
answer with entire confidence. 

The definition of commerce is a difficult one. Insurance had been 
excluded by previous decisions of the court, and it was strenuously 
insisted on behalf of the lottery men that, by like reasoning, their 
occupation must be excluded also. . In this paper, however, if is 
my intention to confine the discussion to the other and more impor
tant 'branch of the decision. The court not only holds lottery tick
ets to be articles of commerce, but holds that congress may prohibit 
commerce in those articles between the states. What is the true 
theory of this decision? Is the congressional power derived from 
the fact that the tickets are evils in themselves or deleterious in 
their effects? . Is it to be followed only when the courts shall con
cur with congress in considering any articles which may in future 
be prohibited to be similar evils, or has congress a general power 
to prohibit any article whatever which, in its own unreviewable 
legislative discretion, it may consider deleterious? Has congress 
the power to exclude any, and therefore every article, from inter
state commerce, and thus put an end to interstate commerce alto
gether? 

I think that the latter is the true analysis and the true scope of 
the decision, although the conservative language of the court leaves 
the question to some extent open for further argument. The court 
found no implied power in congress upon which the legislation 
could be based. Congress has no general police power. It has no 
power to supervise the morals of our citizens, to prevent crime, or 
to restrain extravagance. This lack of general police power, and lack 
of general power to suppress lotteries is pointed out by the dissenting 
justices; nor is it claimed by the majority of the court. The deci
sion is squarely based upon one of the express powers of the con
stitution-the power to regulate commerce. The dissenting jus-
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tices maintain that this express power could not be invoked because 
the power to regulate does not include the power to pro/z.ibit. The 
majority of the court, while not definitely committing themselves to 
the proposition that every prohibition is included within the power 
to regulate, maintains "the proposition that regulation may take 
the form of prohibition,'' and that whenever the general public 
opinion of the nation may have come to regard an article of com
merce, however once approved and favored, as "grown into dis
repute'' and ''offensive,'' so that commerce is considered both 
'by the court and by congress as "polluted" by the presence of that 
article, the removal of that pollution by exclusion of the article is 
within the legislative authority. The next step forward the court 
declines to forecast.1 Statesmen, however, must attempt to forecast 
it, because they are confronted with the question whether congress 
may deal with the problem of monopoly by exclusion of monopoly
made articles from transportation between the states. 

It seems to me that congress will ultimately be held to have 
the powerto exclude any article from interstate commerce, because 
the power to regulate ( which has now been decided to include the 
power to prohibit), is one of the enumerated powers of the govern
ment. There is a radical distinction between the enumerated and 
the non-enumerated or implied powers. Presumptively a power 
expressly granted by the constitution is· unlimited, unless limita
tions are implied from another section of the instrument. Such 
a power was said by Chief Justice Marshall, in 1819, to be "dis-

1 "It is said, however, that the principle that, in order to suppress lotteries carried on 

throu&:h interstate commerce, congress may exclude lottery tickets from such commerce, 

leads nccc1sarilv to the conclusion that congress may arbitrarily exclude from commerce 

amoni. the states, any article, commodity or thinll:', of whatever kind or nature, or however 
useful or valuable, which it may choose, no matter with what motive, to declare ■hall not be 

carried from. one state to another. It will be time enough to consider the constitutlonallt,

of such lcgi■latlon when we must do so. • , , The whole subject is too impor
tant, and the questions suggested by its consideration are [too dif!icult of solution, to justify 

any attempt to lay down a rule for determining in advance the validity of every statute that 

maybe enacted underthe commerce clause. We decide nothing more in the present case 

than that lottery tickets arc aubjects of traffic among those who choose to sell or buy them; 

that the carriage of such tlcJr;cts by independent csrricrs from one state and another is there
fore interstate commerce; that under it• power to regulate commerce amonll:' the several 
states, congress-subject to the limitations imposed by the constitution upon the exercise of 
the powers granted-ha■ plenary authoritv over such commerce, and may prohibit the car
riage of such tickets from state to state; and that legislation to that end, and of that char

acter, Is not inconsistent with any limitation or restriction imposed upon the exercise of the 
powers granted to congress." (Opinion of the court.) 
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tinct and independent, to be exercised in any case whatever. " 1 A 
few years late~, speaking of the power to regulate commerce, he 
said:-

"This power, like all others vested in congress, is complete in itself, 
may be exercised to its utmost extent, and acknowledgesnolimitations other 
than are prescribed in the constitution."2 

A few years later, during the great controversy in South Caroiina 
over the constitutionality of prohibitory tariff regulation and of 
internal improvement appropriatjons, Thomas s: Grimke, in a 
speech then famous, and still often quoted, said:-

"It appears to me that there is a clear and marked distinction between the 
specific grant of a separate, substantive power, and the necessary grant of a 
portion of the same power, as incidental to another separate, substantive 
power specifically granted. Thus the power to create corporations would have 
enabled congress to charter banks all over the Union without regard to the 
financial department of the government; but the powers to borrow money
and to lay and collect taxes and duties, only confer authority to incorporate a 
bank for the express purpose of 'conducing to the successful conducting of 
the national :finances,' and 'of facilitating the obtaining of loans for the use 
of the government in sudden emergencies.' A specific power to construct 
roads and canals, granted substantively and separately, would have author
ized their establishment all over the Union, without regard to any of the 
enumerated powers. But as the clause now atands, no road or canal can be 
constructed, except as incidental to some onespeci:fic power, and with a view 
to the end or object of that power. If the general power to construct roads 
and canals had been given separately, the construction of them would have 
been in the nature of an end, but given as it now is, incidentally, such con
struction is in the nature of means." 

Remarkable instances of the presumptively limitless extent of the 
enumerated powers have in later times been developed by judicial 
exposition. Thus, while the Federal government has no power to 
regulate the descent of real property in the various states, the treaty 
making power (because it is subject to no express limitation in this 
respect), permits it, by a series of treaties with all foreign powers, 
to destroy the alienage laws of every state. 3 If the United States. 
government, like that of the state,4 "has the power to do an act, 
its intention, or the reason by which it is influenced in doing it, 
cannot be inquired into." 

t .McCulloch v. Maryland, 4 WheaL 316, 421. 

2 Gibbons v. Ogden, 9 Wheat. l, 196. 

a Hauenstein v. I,ynham, 100 u. s., 483 and cas. cit.; Geofroy v. Riggs, 133 u. S.~ 

258, 266-7. 

i Doyle v. Continental Ins. Co,, 94 U.S. 535,541. 
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The responsibility for the exercise of any one of these enumerated 
-powers is upon congress. The supreme court cannot review the 
-propriety of its action in making appropriations, or declaring war, 
or leving duties, unless some express limitation upon its power is 
transcended. It may make a foolish appropriation, or declare a 
foolish war, or levy a foolish tax, or impose a foolish prohibition 
upon commerce, but no remedy is left to the court. The nine men, 
or the five men who make the final decision in the supreme court, 
may be wiser and safer than the hundreds of men who decided the 
vote in the house and senate; but, within the sphere of the enum
erated powers of the legislative department of our government, the 
framers of the constitution decided to entrust our interest to the 
-protection of that department alone. Possibly fear of the conse
quences of admitting so enormous a power as the power to prohibit 
interstate commerce has influenced both the decision of the minor
•ity judges in Champion v. Ames, and the conservatism in language 
of the majority; but we need not fear any very direful result from 
the admission. There are a great many things which a man can 
do, but will not do. Congress is elected by the people, and is 
responsible to the people. The abolition of interstate commerce is 
the last thing which it will attempt to accomplish.1 

Whether this important decision of the supreme court will receive 
-professional and public approval depends upon the point of view. 
In constitutional construction, as in the construction of statutes and 
other documents, there are two pretty distinct schools of interpre
tation; and perhaps this is the distinction which underlies most 
judicial dissents in constitutional cases.. One school looks mainly 
to the language. The other looks mainly to the result. One con
siders mainly the meaning of the words which are used. The other 
considers mainly the consequences which will arise from the decision, 
and weighs considerations which are rather legislative than judicial 
in their essential character. 

1 "But, as often said, the possible abuse of a power is not an argument apinst its exist

ence. There Is probably no governmental power that may not be exerted to the injury of the 
public. If what is done by congress is manifestly in excess of the powers granted to it, 
then upon the courts will rest the duty of adjudiiing that its action is neither legal nor bind• 
Ing upon the people. Butif what conll:l"Css does is within the limits of its power, and is sim
ply unwise or injurious, the remedy is that suggested by Chief Justice Marshall in Gibbons "· 
Ogden, when he said: 'The wisdom and the discretion of congress, their identity with the 
people,andtheinfiuencewhich their constitnentspossess at elections, are,in this, as in many 

other instances, as that for example, of declaring war, the sole restraints on which they have 

relied, to secure them from its abuse. The,- are the restraints on which the people must often 

rely solely, in all representative governments.• " (Opinion of the court). 
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'!'he decision of the majority of the court in Champion v. Ames, 
however dangerous may be its implications, is in accordance with 
the language of the constitution as the meaning of that language is 
settled by historical evidence and by judicial decision. '!'here is no 
distinction in the constitution betweeen power to regulate interstate 
commerce and power to regulate commerce with foreign ~nations or 
with the Indian tribes. '!'his has frequently been pointed out by most 
eminent judges, ani:l until within a few years past has never appar
ently been questioned.1 Chief Justice Taney said:-

. ''The power to regulate commerce among the several states is granted to 
congress in the same clause, and by the same words, as the power to regulate 
commerce with foreign nations, and is coextensive with it. m 

Mr. J"ustice Matthews said:-
"The grant is conceived in the same terms, and the two powers are 

undoubtedly of the same class and character, and equally extensive.'" 

Mr. Justice Bradley said:---
"It has frequently been laid down by this court that the power of con

gress over interstate commerceis as absolute as it is over foreign commerce."' 

Mr. Justice Field said:-
"The power to regulate commerce among the several states was granted to 

congress in terms as absolute as is the power to regulate commerce with for
eign nations. "5 

'l'he attempted distinction is directly in conflict with the language 
of the constitution, and based on speculations as to the intent of the 
framers. 6 

'!'hat the power to regulate involves a power to prohibit has been 
judicially decided in the case of commerce with the Indian tribes. 7 

'!'hat it involves a right to prohibit in the realm of foreign commerce 
has never been seriously questioned. When the constitution was 
framed, and for many years thereafter, one of the most familiar leg
islative weapons was the embargo~a weapon used against famine 

1 Mr. J'at11es C. Carter on the first mxut11ent against the Anti-Lottery Act did not seriously 
question that the power over interstate cominercc was equal to that over foreign cot11t11erce, 
orthatit included the power to prohibit. The attet11pled distinction was brought out and 
urged with great ability by Williat11 D. Guthrie in the later argut11ents. 

· s License Cases, 5 How. 504,578. 

• BoWt!laU v, Chicago & Northwestern Ry. Co.125 u. S. 465,482. 
4 Crutcher v. Kentucky, 141 U. S, 47, 57. 
6 Pittsburg & Southern Coal Co. v. Bates, 156 U.S. 577, 587. 
G The power is "to regulate cominerce with foreign nations and among the several states 

and with the Indian ~bes." Constitution, Article I, sec, 8. 
' U.S. u. Holliday, 3 Wall. 407, 416-18; U. S. v. Forty Gallons of Whiskey, 108 U.S. 491, 
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as well as for commercial retaliation.1 These embargoes were 
avowedly based upon the right to regulate commerce. Their con -
stitutionality was judicially sustained,2 and they were enforced 
without constitutional question by many decisions of the supreme 
court. 3 In the great debates in the early history of our government 
upon the right to levy prohibitory tariff duties which could not be 
based upon the taxing power because they resulted in no revenue, 4 

their defenders unanimously sustained them under the power to 
regulate commerce. The generation which framed the constitution 
considered all tariffs as regulations of commerce, and knew no con:
stitutional distinction between a prohibitory duty and an absolute 
prohibition. Benjamin Franklin testified at the bar of the house of 
commons on February 3,1766, that .in the opinion of the Americans, 
parliament had no constitutional right to tax them, but that ''the 
payment of duties laid by an act of parliament as regulations of 
commerce was never disputed. " 5 John Dickinson in 1768, in the 
letters which then exercised such wide influence, took the same 
distinction. 6 He regarded the constitutionality of those duties as 
dependent entirely up.on their prohibitory effect, saying: "Never 
did the British parliament, till the period above mentioned, think 
of imposing duties in America for the purpose ofraising a revenue. " 7 

Pitt in the house of commons, in his reply to Grenville, said:-
"There is a plain distinction between taxes levied for the purpose of rais

ing a revenue and duties imposed for the regulation of trade !or the accom
modation of the subject, although in the consequences some revenue might 
incidentally arise from the latter."8 

The continental congress in its resolutions of October 4, 1774, 
and the house of commons in its resolution of February 20, 1775, 
as reported to congress, took the same distinction.9 The discus
sions immediately prior to the constitutional convention of 1787 

l First Constitution of Maryland, 33; 9 Hening's Vimnia Statutes (1778) p. 530; 11 id. 
(1783) p. 259. 

2 The William (1808) 28 Fed. Cas. 614, 621, 
3 Sec 2 Stat.451-2; Gibbonsv. Ogden, 9Whcat, l, 192-3, 

• Of course the constitutionality of those duties has never come up for judicial decision. 

It could only come up throu2:h some actual im~rtation, and the court cannot judicially 

know, or learn from any competent evi<lence, that the duty was not laid for revenue, and 
therefore within constitutional power. That docs not relieve conzress from responsibility, 

howcvc:r; and in early days it felt the rcspqnsibility, and considered the constitutional ques
tions. 

s l Bi2:clow's I,ife of Franklin, pp. 478-9, 
s I.ettcrs from a Fanner, pp. 18-9, 37-42, 60-1. 
8 Id. p. 43, note. 

T Id. p. JS. 
0 l J'oumals of Conzress, 28, 175-6. 
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showed that" restrictions or duties," 1 "prohibitions or high duties," 2 

came alike under the power to regulate commerce; and that its 
potent weapon was considered to be that afforded by "restrictions 
and prohibitions," "prohibitory regulations. " 3 The distinction 
between duties for revenue and duties for regulation of commerce 
(and duties are ineffective for the latter purpose except so far as 
they are prohibitory in effect) was recognized among the younger 
gt:neration by Marshall ;4 and, in the great tariff and nullification 
controversy, prohibitory duties were based by their defenders solely 
upon the power to regulate commerce. 5 

That the constitutional convention of 1787 recognized its own 
work in trusting to congress the right to prohibit commerce, is 
shown oy the £act that it inserted an express exception to that 
power, as pointed out by Mr. Beck in his able argument for the 
government in Cham.Pion v. Ames. The constitution could not 
have been adopted at all but for the insertion of a clause permitting 
the importation of slaves until the year 1808; a permission which 
would have been unnecessary had the power to regulate commerce 
not implied a power to prohibit. 

If the interpretation which I have given to this last decision is 
correct, and if I am correct in the position that it is supported by 
historical investigation as well as by the natural meaning of the 
words of the constitution and by their past judicial exposition, the 
question naturally arises whether the framers of that instrument 
intended that congress should have the power of levying duties on 
articles transported from state to state. I think that they did not so 
intend; that they saw that by the general grant of power to regulate 
commerce they had made such duties a possibility ,and that they insert
ed in the constitution an express limitation for the purpose of pre-

. venting it-a limitation which has somewhat recently been lost through 
judicial construction. I refer to the prohibition against the taxation 
of articles exported from any state. The applicability of this clause 
to interstate exportation was originally conceded by most eminent 

1 New Hampshire Resolutions of June 23, 1785 (11 Joumals of Congress 189). 

· • Adams' letter to .Jay, .July 19, 1775 (I,ife and works of .John Adams, vol. 8, pp. 282-3.) 

s :Madison's letter to Cabell (Writings of .James Madison, vol. 3. p. 636). 

i Marshall's I,ife of Washington, 1st ed., vol. 3, pp. 7&-7, 81; Gibbons 11. Ogden, 9 Wheat. 1 

202. 

, Clay's Reply to Barbour. Annals of Congress, March 31, 1824, p. 1994; Speech of Thomas 

Smith Grimke, Charleston, 1829. pp. 51, 62; Verplanck's I,etter to Col. William Drayton of 

South Carolina, 1831, pp. 21-24: 1 Story on the Constitution, sec. 963; 2 Id. secs.1080 et seq. 
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counsel and assumed by an unanimous court.1 A contrary decision 
was afterwards made 2 and has been followed, though perhaps not 
always with entire confidence in its reasoning. 3 I have previously 
stated my reasons for believing that the original decision was correct4 

and the four dissenting justices in Champion v. Ames evidently 
entertain the same view. If so inconceivable an event should hap
pen as that congress should attempt to levy an export or import tax 
on articles transmitted from one state to another, it is quite possible 
that the original decision would be re-established. 

Congress is forbidden to give preferences by any regulation of 
commerce or revenue to the ports of one state over those of another. 
It is thus impossible to levy an interstate duty at any point without 
levying a similar duty at every other point as well; and duties, 
imposts and excises must be uniform throughout the United States. 
''The citizens of each state shall be entitled to all privileges and 
immunities oj citizens in the several states.' '5 

The dissentingjustices in Champion v. Ames, quotingthe major
ity opinion in a former famous case 6 show that this clause is in all 
probability taken from the fourth article of confederation, in which 
to the similar provision are added the words:-" And the people of 
each state shall have free ingress and egress to and from any other 
state, and shall enjoy therein all theprivilegesof trade and commerce,'' 
words probably afterwards omitted as superfluous. Under the 
present decision a _citizen will have free right to move from one 
state to another, but he will not be able to take every kind of prop
erty with him. He must leave behind him any property which con -
gress considers detrimental to the interests of the whole people. 

1 Almy v. California, 24 How. 169. 
~ Woodruff v. Parham, 8 Wall. 123. 

EnwARD B. WmTNEY 

• Coe v. Errol, 116 U.S. at pp. 525-6; Dooley v. United States, 183 U.S. 151. 

• "'The Insular Decisions of December 1901." Columbia I.aw Review, February. 1902, It 

is understood that the questions involved in the Dooley case just above cited will be again 
presented to the United States supreme court. 

6 Constitution. Article IV. Section 2. 
s Slaughter House Cases, 16 Wall. 36, 75, by Mr. Justice Miller. 
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