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The 26th of May 2021, the Court of First Instance of The Hague rendered a

ground-breaking judgment in a climate case against the oil giant Royal Dutch

Shell (RDS).[2] The Court ruled that RDS has an independent obligation to do its

share against dangerous climate change. The legal basis of the judgment is

international human rights law, which applies indirectly to a private entity like

RDS through an open norm of Dutch private law.[3] Importantly, the Court

stressed that not only Shell, but ‘all companies, no matter size, sector,

operational context, property relations or structure’ have an obligation to

respect human rights,[4] implying all of them must do their share against

climate change.

RDS has already announced to appeal the judgment. It is safe to assume that

this judgment will spur a whole new wave of climate change litigation. Even

safer it is to assume that many academic texts about this judgment will be

produced, inter alia from the perspective of business & human rights, in the

context of corporate due diligence obligations, private international law, and in

debates on constitutional ordering in our post-national legal system.[5] In this
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blogpost, I give a short explanation as to how the Court could come to this

decision, by highlighting some of its most striking aspects.

Climate change is a human rights matter   

The same district court (albeit with different judges on it) had already rendered

a landmark ruling in 2015 in the famous Urgenda case, ordering the Dutch State

to come up with more ambitious climate policy for the year 2020. Both the

Court of Appeal and the Dutch Supreme Court upheld this order, reasoning that

climate change will heavily impact Dutch citizens’ rights to life and to private life

enshrined in Articles 2 and 8 of the European Convention on Human Rights.[6]

Thus, it was already a matter of Dutch law the State has a positive duty under

human rights law to act against climate change. The question in the case

against RSD is whether this equally applies to private entities like Shell.

Yes, said the Court, basing itself on Article 6:162 of the Dutch Civil Code. This

provision stipulates inter alia that tortious behavior can consist of ‘what

according to unwritten law is contrary to what is required in societal

interrelations’.[7] From its formulation, one can see that this is a very open

norm, the interpretation of which thus strongly depends on case-law. In this

case, the Court uses fourteen elements to fill in this open norm.[8] One of these

elements is precisely that human rights will be heavily impacted if global

warming exceeds 1,5 or 2 degrees Celsius, as recognized by the Supreme Court

in Urgenda. Another one of these elements consist of the United Nations

Guiding Principles of Human Rights (UNGP), which emphasize that corporations

have the obligation to respect human rights.[9] Thus, RDS must refrain from

behavior that will likely have a negative impact on human rights, and so the

company has a self-standing obligation to do its share against dangerous

climate change.

The Court thus issues the injunction that was requested by the claimants, and

orders RDS to make reduce its emissions with net 45% by 2030, compared to

the year 2019. This number corresponds to what States must do, and it is

derived from relevant reports of the Intergovernmental Panel on Climate

Change (IPCC) – the independent UN body collecting and reporting on all

climate change research globally. Net 45% means that the reduction target is

not absolute, i.e. that it is allowed to resort to compensatory measures, notably

carbon capture and storage.[10]

Shell must do its best to reduce emissions of its consumers, globally

Other elements to fill in the open norm of Article 6:162 include: the

consideration that RDS can exercise control over the business strategy of all of

its subsidiaries in the Shell Group;[11] that Shell can influence emissions of its

business relations;[12] and science-based observations regarding what needs

to be done to prevent dangerous climate change.[13] They lead to Court to say

that RDS has a so-called ‘obligation of result’ to reduce its own emissions – i.e.

the emissions resulting from activities on Shell premises, called ‘Scope 1’

emissions by the standard emissions reporting scheme: the Greenhouse Gas
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Protocol.[14] The Court says RDS has an ‘obligation of best efforts’ to reduce its

Scope 2 and 3 emissions, i.e. respectively, the emissions resulting from the

production of the energy that the Shell group uses, and the emissions resulting

from Shell consumers using its products. It remains to be seen whether this

distinction between the two types of obligations will be upheld by the Court of

Appeal, once the case will be brought there.

This means that RDS must do its best to reduce the emissions of its consumers.

The Court stresses this obligation does not reduce the obligation of any other

party to do their share against climate change. It raises interesting questions

about the moral responsibility & legal liability of individuals in the context of

global warming, on which my colleague Tim Bleeker and I hope to publish a

piece later this year.

In light of this wide scope of RDS’ obligation, an important consideration for the

Court is that no matter where greenhouse gasses are emitted, they will cause

global warming that can also impact the Netherlands.[15] That consideration is

echoing but not explicitly referring to the interesting argumentation concerning

future generations used by the Court of Appeal in the Norwegian climate case

against the State.[16] This case was based on Section 112 of the Norwegian

Constitution, which enshrines a human right to a healthy environment for

future generations. At stake was whether the Courts could, based on this

Section, strike down a governmental authorization for exploration of more

petroleum fields. The petroleum to be found thanks to these explorations was

likely to be exported, hence the question whether Norway was responsible for

the emissions that would result from burning the petroleum abroad. The Court

of Appeal answered affirmative, reasoning that for future generations of

Norwegians it does not matter where greenhouse gasses are released, as

climate change is a global phenomenon that will also impact Norway. However,

in the end, all three instances of Norwegian courts, including the Court of

Appeal, ruled that the authorization was not unconstitutional.[17]

Relation to the EU Emissions Trading Scheme

RDS had argued that the court could not ask RSD to do more than what is

allowed under the EU emissions trading scheme. The Court agrees, but it points

out that RDS’ obligation to reduce 45% of its emissions by 2030 applies to the

emissions of the Shell group as a whole, meaning – if I understand correctly this

somewhat opaquely formulated part of the judgment – that even if RDS may

reduce less emissions within the EU, it still must make sure that the emissions

of the Shell group as a whole are reduced with 45% globally.[18]

The level playing field: all companies obliged

Elsewhere, the Court stresses that RDS’ obligation is self-standing, i.e.

independent from what States or the rest of society does. RDS had pointed out

that the injunction at issue would significantly impact its level playing field, and

that as soon as RDS retreats from oil and gas, other companies would fill that

gap. The Court is not convinced, saying it is questionable that this will actually



happen.[19] After all, studies do show that restricting production actually

reduces emissions, and it is likely that the decarbonization trend will pursue

thanks to a number of other factors, including pressure by shareholders.[20]

Plus, says the Court: ‘Also other companies must respect human rights’.[21]

Thus, the Court implies that all other companies in the world also have a self-

standing obligation to do their share against climate change.

Judicial law-making & democratic legitimacy

Now of course it is true that international consensus (as laid down inter alia in

the UNGP) reads, like the Court stresses numerous times, that companies have

the obligation to respect human rights. That the Court connects this consensus

to climate change and translates this into a specific emissions reduction order,

makes its judgement an undeniable instance of judicial law-making. This is

especially so since the Court does not limit itself to say something about the

relationship between the two parties before it, like it is usual in private law

proceedings, but instead it stresses numerous times in the judgment that a

similar obligation applies to other companies.

This has already raised some concerns in the public debate in the Netherlands

about the democratic legitimacy of the judgment. Is it for the court to make

such a decision or should it have been left to politics? The Hague Court itself

says that the question whether Shell has an obligation to reduce its emissions is

‘par excellence’ a question to be dealt with by courts.[22] I would like to submit

myself that this is a democratically legitimate judgment – perhaps I will write

more extensively about this issue later – most importantly because the Court is

simply right that a global warming exceeding 1.5-2 degrees will have

catastrophic consequences for our human rights, which in turn would shake the

foundations of our constitutional democracies, which justifies judicial

interference.[23]

Proportionality & future generations

The Court does acknowledge that its order has far-reaching implications for

RDS, and that it is likely that RDS has to make certain ‘financial sacrifices’.[24]

Yet these implications are proportional, says the Court, when weighing them

against the consequences of dangerous climate change. In this regard, it is of

importance that the Court had allowed six of the claimant environmental

organizations standing to represent the interests of future generations of Dutch

people.[25] The balancing exercise of the Court thus includes the rights and

interests of future Dutch people. As we know that sooner or later, half of the

Netherlands will sink below rising sea levels due to anthropogenic global

warming, it is hard to see how the Court could make another judgment on this

proportionality. Pointedly, though, the Court remarks that also the interests of

only the currently alive Dutch inhabitants would weigh so heavy that the

sacrifices of RDS are proportional.[26]

Enforcement & future developments

Even if Shell appeals, the judgment is legally binding, the Court stressed. This



means Shell has a legal obligation to start executing the reduction order

immediately. There are no penalties imposed as of yet to enforce this

obligation. Making predictions about the appeals to this case (yes, appeals in

plural, as it is likely that not only the Court of Appeal but also the Dutch

Supreme Court will have to rule on this case in the future) is a tricky thing to do

for lawyers. That being said, I would be surprised if Dutch higher courts would

overturn the essence of this judgment. The duty of care of companies like Shell

to act against climate change is now a matter of law.

Being based on the human rights implications of climate change, this case

further consolidates the development of environmental constitutionalism,

signaling an increasing realization that a stable climate and a healthy

environment are existential for us and our societies.[27]

(Photo: Appolinary Kalashnikova)
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[2] District Court of The Hague 26 May 2021 Milieudefensie e.a. v Royal Dutch Shell,

ECLI:NL:RBDHA:2021:5337. English translation of the judgment available at

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2021:5339

[3] Article 6:162(2). Whereas in the Urgenda case (see note 6), the District Court used the
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blogpost.
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[7] Translation LB.
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[11] Hague District Court, §4.4.5.

[12] Hague District Court, §4.4.22.

[13] Hague District Court, §4.4.26.
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[15] Hague District Court, §4.4.37.
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