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1. INTRODUCTORY REMARKS

A public sector employee quite often faces an important integrity dilemma – 
whether to follow a superior’s order or act in line with the law and his/her own con-
science. The dilemma comes as a result of the existing contradictions between two 
potentially conflicting requirements. On one hand, public sector employees have to 
follow the orders received from their superiors and respect work discipline, since the 
public administration is a hierarchal organization. On the other hand, they should com-
ply with laws, secondary legislation and rules of the Code of Conduct in their work, 
as it is a part of the requirement to perform their professional duties and the delegated 
tasks conscientiously and diligently.1 Within this chapter, the term “improper superior 
order” will be used as an umbrella term referring to both “unlawful” and “unethical” 
superior orders.

Although the situations of receiving unlawful or unethical superior orders regularly 
occur in all areas of the public sphere and produce significant adverse effects on integrity, 
policy-makers and international institutions specialized in integrity building have paid 
almost no attention to them thus far. The issue of improper superior orders is particularly 
common in the areas most vulnerable to corruption, such as procurement and recruitment. 
Nevertheless, the current international legal framework governing the fight against cor-
ruption and building integrity mostly neglects the issue of improper superior orders. 

On the other hand, norms of international criminal law and case law of the inter-
national criminal courts contain some relevant provisions governing one’s obligation 
to refuse unlawful orders. However, the application of international criminal law is 
mainly focused on manifestly unlawful superior orders whose execution constitutes 
serious crimes which take place in the course of conflict and relate directly to humani-
tarian crisis. The only hard law instrument explicitly dealing with the issue of unlawful 
superior orders is the Rome Statute of the International Criminal Court (hereinafter: 
Rome Statute) which constitutes the main source of international criminal law. 

In addition, other respective international instruments regulating improper su-
perior orders are soft law in nature, which renders this area under-regulated. There 
are relevant soft-law instruments developed under the auspices of the United Nations 
(hereinafter: UN) and the Organization for Security and Cooperation in Europe (here-
inafter: OSCE) which were introduced during 1990s, while those of the Council of 
Europe (hereinafter: CoE) were adopted in the period 2000-2001. Unlike international 
criminal law, the said soft-law instruments are also applicable to situations of armed 
conflict and humanitarian situations, and are not necessarily linked to the most serious 
crimes of concern for the international community.
1 Rabrenović, A., Kostić, J. & Matić Bošković M. 2018. Open Dilllema: How to React to Illegal Orders from a Su-
perior. In: Rabernović, A. & Knežević Bojović, A. (eds.), Integrity and Good Governance in the Western Balkans. 
Danilovgrad: Regional School of Public Administration, p. 303.
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Given the apparent lack of clear guidance, when outlining the relevant standards 
at international fora it is important to also take into account the principle of legality, the 
fundamental loyalty of the public sector employees to the legal order of the country, 
the respect for human rights and in particular, for the right to dignity. Over the past 
years, the Regional School of Public Administration (hereinafter: ReSPA) has showed 
interest in relevant aspects of handling unlawful or unethical superior orders, although 
limited to the general civil service regime. Under the auspices of RESPA and Centre 
for Integrity in the Defence Sector of Norway (hereinafter: CIDS), a publication ti-
tled “Integrity and Good Governance in the Western Balkans” was prepared in 2018. 
Rabrenovic led the research on legal framework in public service pertaining to the 
issue of handling unlawful and unethical orders.2 

The issue of protecting the ability of public employees to resist in situations 
where they receive an improper superior order has been the object of philosophical 
research since the classical Greek philosophers, but current academic research on such 
a topic is very limited. The cornerstones of the relevant doctrine were laid by Pla-
to, Aristotle and Latin authors such as Cicero. Further development was made along 
the way to the Western Middle Ages, through Albert the Great and Thomas of Aqui-
nas. Their fundamental ideology was that natural law was prevalent over positive law 
or, otherwise said, that human rationality was prevalent over the whims of particular 
rules, Finally, Gustav Radbruch came up with the formula which in a nutshell, reads: 
an extremely unjust law is not law. Later, the said natural law approach influenced 
both international criminal law, as well as human rights instruments.3 However, neither 
academics nor lawmakers nowadays share the same view of the limits of the notion of 
“extremely unjust law” and about the characteristics of the sound institutional frame-
work which has to be established for handling improper orders. The issue of handling 
improper superior orders in the military sector has, however, been the subject of wider 
interest in literature, as opposed to the extremely limited interest shown for the re-
search on improper superior orders in general civil service regime and in the police.

In the course of the recent decades, the issue of the crime of obedience in mil-
itary service has been long debated, but is still a critical issue in literature. Some au-
thors adopt an expansive view of the notion of „crimes of obedience“. According to 
those authors, the crime of obedience in the broad sense, is defined as “an illegal or 
immoral act performed in response to orders or directions from authority”.4 Opposite 
to the given expansive approach, there is a narrow approach, which is prevalent in le-
gal doctrine. Pursuant to it, the crime of obedience, in its narrow sense, includes only 
criminal acts performed in response to unlawful superior orders in military service.5 

Moreover, in the area of framing obedience crimes in military service, two differ-
ent approaches have been dividing legal scholars and other professionals. On one hand, 
there are supporters of the “one-rule-fits-all-approach” when it comes to formulating 
2Ibid., 303-314. Subsequently, training on addressing the dilemma of reacting to unlawful superior orders was organ-
ized under the auspices of RESPA. 
3 Ibid., 306.
4 Kelman, C. H. & Hamilton, V. L. 1989. Crimes of Obedience: Toward a Social Psychology of Authority and Respon-
sibility. New Heaven: Yale University Press, p. 307.
5 Padowitz, K. 2015. Crimes of Obedience. Available at: www.psychology-criminalbehavior-law.com/2015/02/
crimes-obedience-kenneth-padowitz-attorney/ (30.10.2022).
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obedience crimes in military service. According to them, the same principle should 
be applied even to sometimes radically different scenarios.6 On the other hand, legal 
scholars such as Bohrer argue for the modular approach, as an alternative to the “one-
rule-fits-all approach”.7 According to Bohrer, more intensified recourse to a modular 
approach implies that various legal solutions should be created to accommodate for 
the different situations in which superior orders in military service are given, such as 
distinguishing the regime applicable to criminal orders given in emergency situations 
from the one applicable to order given in non-emergency situations.8 In support of his 
arguments, Bohrer notes that the Rome Statute clearly distinguishes between the situ-
ations where it applies the absolute liability doctrine (crimes of genocide and crimes 
against humanity) and the situations where it applies a conditional liability approach 
(war crimes).9 As further evidence that a modular approach is accepted in the Rome 
Statute may serve the fact that it only deals with the most serious crimes of concern to 
the international community, therefore it does not envisage the same rule for radically 
different situations. Apparently, that setting leaves room for national lawmakers to be 
flexible and creative to some extent while taking into account that the relationship be-
tween the International Criminal Court (hereinafter: ICC) and national jurisdictions is 
regulated by the principle of complementarity as well as the fact that the Roma Statute 
is not a uniform law, but entails only a minimum standard.10

6 See, among others, van Verseveld, A. 2016. Superior Orders, p. 1. Available at: www. oxfordbibliographies.com/
view/document/obo-9780199796953/obo9780199796953-0133 (20.10.2022).
7 Ćorić, V. & Knežević Bojović, A. 2020. Applying a “Modular Approach“ in the Field of Obedience Crimes in Mili-
tary Service – the Case of Montenegro. Science and Society, 7(2), pp. 47-66.
8 Bohrer, Z. 2012. The Superior Orders Defense: A Principal Agent Analysis. Georgia Journal of International and 
Comparative Law, 41(1), p. 53. 
9 Ćorić, V. & Knežević Bojović, A. 2020. Applying a “Modular Approach“ in the Field of Obedience Crimes in Mili-
tary Service – the Case of Montenegro, Science and Society, 7(2), p. 52.
10 The principle of complementarity provides an admissibility of a case before the ICC on the basis of a finding of 
unwillingness or inability of a state to prosecute an ICC statutory crime and the transfer of state jurisdiction to the 
court, limits the state judicial sovereignty and so portrays the configuration of the Court as a supra-national court. See 
Van den Herik, L. & Stahn, C. 2012. The Diversification and Fragmentation of International Criminal Law. Martinus 
Nijhoff Publishers, p. 10.
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2. INTERNATIONAL STANDARDS IN THE AREA  
OF IMPROPER SUPERIOR ORDERS 

Improper superior orders are regulated by a modest body of international hard 
and soft law instruments, both at universal and regional levels. In the context of the 
present research, the most important legal instruments are those developed by the UN, 
the CoE, the OSCE and the Geneva Centre for the Democratic Control of Armed Forc-
es (hereinafter: DCAF). 

2.1. International standards related to improper  
superior orders applicable to all the three sectors 

The UN Universal Declaration of Human Rights, the Charter of the UN and 
other important UN instruments include the notion of human dignity. The greatest 
inspiration for the subsequent inclusion of human dignity in regional and international 
texts is derived from its presence in the Charter of the UN and in the Universal Dec-
laration of Human Rights.11 Three of the core international human rights conventions 
concluded during the 1960s under the auspices of the UN confirmed that dignity con-
tinues to play a prominent role in human rights texts. The International Covenant on 
Civil and Political Rights, International Covenant on Economic, Social and Cultural 
Rights, and International Convention on the Elimination of Racial Discrimination all 
refer to the concept of human dignity both in their preambles and in the texts of sev-
eral articles, such as those relating to the treatment of those subject to deprivation of 
their liberty through imprisonment or detention, and the right to education.12 Such a 
pattern of making references to human dignity in the preambles to major international 
human rights texts has continued since then, and is reflected in numerous UN instru-
ments, including but not limited to the Convention on the Elimination of All Forms 
of Discrimination against Women,13 the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment,14 the International Convention for 
11 McCrudden, C. 2008. Human Dignity and Judicial Interpretation of Human Rights. The European Journal of Inter-
national Law, 19(4), p. 667. 
12 International Convention on the Elimination of All Forms of Racial Discrimination General Assembly Resolution 
2106 (XX), Annex, 20 UN GAOR Supp. (No. 14) at 47, UN Doc A/6014 (1966), 660 UNTS 195, Preamble; Interna-
tional Covenant on Economic, Social and Cultural Rights, GA Res 2200A (XXI), 21 UN GAOR Supp (No 16), UN 
Doc A/6316 (1966), 993 UNTS 3, Preamble; International Covenant on Civil and Political Rights, GA Resolution 
2200A (XXI), 21 UN GAOR Supp (No. 16), at 52, UN Doc A/6316 (1966), 999 UNTS 171., Preamble; International 
Covenant on Economic, Social and Cultural Rights, Article 13.
13 Convention on the Elimination of All Forms of Discrimination against Women, GA Resolution 34/180, 34 UN 
GAOR Supp (No. 46), UN Doc A/34/46, Preamble, (1979).
14 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, GA Resolution 
39/46, annex, 39 UN GAOR Supp (No. 51), at 197, UN Doc A/39/51 (1984), Preamble.
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the Protection of All Persons from Enforced Disappearance, and the Convention on the 
Rights of Persons with Disabilities.15 The recognition of human dignity has expanded 
beyond the instruments of UN to those of other international organizations, such as 
the Employment Policy Convention of the International Labour Organization and the 
Charter of Fundamental Rights of the European Union.16

The right to human dignity is considered by international law and jurisprudence 
as a basis of jus cogens, or, in other words, as a norm from which no derogation is 
permitted by way of particular agreements.17 The International Court of Justice (here-
inafter: ICJ), as the main principal judicial organ of the UN, held in its judgment on the 
Corfu Channel Case that certain obligations do not derive from the law of war codi-
fied in Hague Convention 1907, but rather from “certain general and well-recognized 
principles”, namely elementary considerations of humanity. The same approach is also 
taken by the ICJ in several other cases, such as the Military and Paramilitary Activities 
in and against Nicaragua case (1986), Legality of the Threat or Use of Nuclear Weapon 
Case (1996) and Armed Activities on the Territory of Congo case (2002).18 Through 
the jurisprudence of the ICJ and other courts, the concept of human dignity became 
a tool through which courts give a meaning to rights, create new rights, and extend 
rights, which is of key importance for the recognition and protection of the right of 
a subordinate to refuse an improper superior order.19 Based on that understanding, 
the human right to dignity confers the right of a public sector employee to refuse to 
comply to superior orders that go against his/her conscience, moral values and ethical 
convictions. This understanding is nowadays a part of widely accepted Western phil-
osophical values, while the confirmed jus cogens nature of the right to human dignity 
has strengthened the inviolability of the right of a public sector employee to refuse an 
improper superior order.20

The International Code of Conduct for Public Officials which is annexed to Gen-
eral Assembly resolution 51/59 of 12 December 1996 is relevant as it contains several 
provisions pertaining to obligations of public officials which are potentially pertinent 
to the handling of unlawful and unethical orders in the public sector.21 The resolution 
is not legally binding to the UN member states. However, in its resolution, the Gen-
eral Assembly recommends the Code to the Member States of the UN as a tool to 
guide their efforts against corruption.22 The International Code of Conduct for Public 
Officials envisages that a public official shall perform his/her duties and functions 
15 International Convention on the Rights and Dignity of Persons with Disabilities, GA Resolution A/61/611 (2006), 
Preamble, Articles 3, 8, 16, 24, and 25. 
16 McCrudden, C. 2008. Human Dignity and Judicial Interpretation of Human Rights, European Journal of Interna-
tional Law, 19(4), p. 669.
17 Weatherall, T. 2015. Jus Cogens, International Law and Social Contract. Cambridge University Press, pp. 52-54.
18 Handayani, I. 2016. Book Review: Jus Cogens, International Law and Social Contract. Journal of Law, 3(2), pp. 
651-654. For more on the aforementioned caselaw and organization of the ICJ see: Ćorić, V. et al. 2008. Međunarodni 
sud pravde I: organizacija, postupak, slučajevi. Beograd: Institut za uporedno pravo.
19 Rabrenović, A., Kostić, J. & Matić Bošković M. 2018, Open Dilllema: How to React to Illegal Orders from a Su-
perior, In: Rabernović, A. & Knežević Bojović, A. (eds.), Integrity and Good Governance in the Western Balkans. 
Danilovgrad: Regional School of Public Administration, p. 306.
20 Ibid., 307.
21 International Code of Conduct for Public Officials annexed to the Resolution Adopted by the UN General Assembly 
on the report of the Third Committee (A/51/610) 51/59. Action against Corruption, 1997.
22 Ibid., paragraph 2, p. 2.
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efficiently, effectively and with integrity in accordance with laws or administrative 
policies.23 Moreover, it foresees that public officials are bound to act in the public 
interest and that, consequently, their ultimate loyalty shall be to the public interests 
of their country, as expressed through the democratic institutions of government.24 
Although the International Code of Conduct for Public Officials does not deal directly 
with improper orders, it is important, as it contains obligations of public officials to 
act lawfully and in public interest, hence implicitly requiring public officials not to act 
in line with interests and orders of superiors when they go against the law and public 
interest. The scope of application of the said Code is limited to public officials. The 
notion of a public official is to be interpreted within the meaning of the UN Convention 
against Corruption, since the International Code of Conduct of Public Officials and 
the said Convention are interrelated: the latter includes the explicit reference to the 
former.25 The UN Convention against Corruption provides a rather broad and flexible 
definition of a public official which is not limited to office holders, but extends to other 
persons who perform public functions or provide a public service, as defined in the 
domestic law.26

The key legal act of the CoE regarding the issue of improper superior orders 
in public administration is the Model Code of Conduct for Public Officials, which is 
contained in the Appendix to Recommendation No. R (2000)10 of the Committee of 
Ministers to Member States on Codes of Conduct for Public Officials.27 Although it is 
not legally binding, this recommendation serves as an important soft-law instrument 
in the field of handling improper superior orders. In it, the Committee of Ministers 
recommends the governments of the Member States of the CoE to promote the adop-
tion of national codes of conduct for public officials based on the Model Code of 
Conduct (subject to national law and principles of public administration). In addition, 
the Committee of Ministers instructs the Group of States against Corruption (GRE-
CO) to monitor the implementation of the said Recommendation.28 Finally, the Model 
Code specifies that every public official has the duty to take all necessary actions to 
comply with its provisions.29 The scope of application of the Model Code of Conduct 
for Public Officials is peculiar, as it contains a specific definition of a public official. 
According to its definition, it includes all the persons employed by public authorities, 
23 Ibid., paragraph 2, p. 3.
24 Ibid., paragraph 1, p. 3.
25 The UN Convention against Corruption of 2003 is the first global instrument to harmonize anti-corruption efforts 
worldwide. It is widely recognized as the most promising initiative to curb the scourge of corruption. This convention 
is unique in its worldwide coverage and the extensiveness and detail of its provisions. See more on the UN Conven-
tion against Corruption in: Ćorić Erić, V. & Makić, A. 2009. The Compatibility of the Serbian Anti-Corruption Legal 
Framework with the Regional and International Standards. In: Milošević, M. (ed.) Serbian Law in Transition – Chang-
es and Challenges. Belgrade: Institute of Comparative Law, pp. 238-239; Vukadinović, J. & Glintić, M. 2013. Conflict 
of Interest. In: Rabrenović, A. (ed.) Legal Mechanisms for Prevention of Corruption in Southeast Europe with Special 
Focus on the Defence Sector. Belgrade: Institute of Comparative Law, p. 96. 
26 Article 2 of the UN Convention against Corruption (2003). Available at: https://www.unodc.org/documents/brussels/
UN_Convention_Against_Corruption.pdf (10.09.2022.)
27 Model Code of Conduct for Public Officials, contained in the Appendix to Recommendation No. R (2000)10 of the 
Committee of Ministers to Member States on Codes of Conduct for Public Officials https://www.coe.int/t/dghl/moni-
toring/greco/documents/Rec%282000%2910_EN.pdf (10.09.2022.)
28 Ibid., 2.
29 Ibid., Article 2, paragraph 1.
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and even those employed by private organizations performing public services, while 
it does not include publicly elected representatives, members of the government and 
holders of judicial office.30

The Model Code of Conduct for Public Officials includes several relevant provi-
sions governing the issues of improper superior orders. Namely, it specifies duties which 
should be carried out by a public official in accordance with the law, lawful instructions, 
and applicable ethical standards.31 It implies that only “lawful instructions” from a su-
perior shall be followed, while the opposite applies to unlawful superior orders. In addi-
tion, the Model Code of Conduct introduces a relevant set of reporting activities which 
should be taken by a public official in the case where he/she believes that he/she is being 
required to act in an unlawful or unethical way. The Model Code does not advise on the 
competent authority to whom the report should be initially made, but leaves it for the 
national law to determine. However, the Model Code provides an additional avenue for 
a public official who reported the given matter in accordance with the law, but believes 
that the response received does not meet his or her concern. Under such circumstances, 
the Model Code entitles a public official to report that matter in writing to the relevant 
head of the public office.32 The Model Code further envisages that, where a matter can-
not be resolved by the procedures and appeals set out in the legislation on public service 
on a basis acceptable to the public official concerned, the public official should carry 
out the lawful instructions he/she has been given.33 That provision seems important, as 
it clearly states that even in the case when a matter cannot be resolved before the avail-
able national authorities, a public official should carry out only the lawful instructions, 
and should refrain from carrying out unlawful ones. Finally, the Model Code properly 
forbids retaliation against a public official who reports such a matter on reasonable 
grounds and in good faith. In that respect, it specifies that “public administration should 
ensure that no prejudice is caused to a public official who reports”.34

Another important CoE’s legal act in relation to the duties of public officials is 
Recommendation No. R (2000) 6 of the Committee of Ministers to member states on 
the status of public officials in Europe.35 The Recommendation is not legally binding 
on the CoE member states (including all Western Balkans countries) and no mecha-
nisms have been developed to monitor its implementation. It contains duties of public 
officials which have to be fulfilled in order to meet the envisaged principles of good 
practice. Those duties include, inter alia, respect for the rule of law, loyalty to demo-
cratic institutions, discretion, impartiality, respect for the public and hierarchical sub-
ordination. The said Recommendation does not explicitly deal with situations where 
hierarchical subordination leads to the execution of improper orders.36 However, the 
30 Ibid., Article 1, paragraph 4.
31 Ibid., Article 4, paragraph 1.
32 Ibid., Article 12, paragraph 3.
33 Ibid., Article 12, paragraph 4.
34 Ibid., Article 12, paragraph 6.
35 Recommendation No. R (2000) 6 of the Committee of Ministers to member states on the status of public officials in 
Europe constitutes a follow-up on the Parliamentary Assembly Recommendation 1303 (1996) which asked the Com-
mittee of Ministers to include the drawing-up of European legal instruments on the civil service and the Parliamentary 
Assembly Recommendation 1322 (1997) on civil service in an enlarged Europe. See Appendix to Recommendation 
No. R (2000) 6. Available at: https://rm.coe.int/native/09000016804c3142 (20.10.2022).
36 Appendix to Recommendation No. R (2000) 6, paragraph 13.



16 IMPROPER SUPERIOR ORDERS

Recommendation is relevant, as it provides for the protection of public officials who, 
because of the lawful performance of their public duties, are subject to abusive claims 
or other unlawful acts by third parties.37 That provision is potentially applicable to a 
subordinate who refuses to follow an allegedly improper order of a superior, although 
the Recommendation failed to be explicit in handling improper superior orders. For 
the purposes of this Recommendation, public officials are broadly determined so as 
to include any members of staff, whether statutory or contractual, employed by state 
authorities or departments, whose salary is paid out of the state budget. The only ex-
ceptions are elected representatives and certain categories of staff in case when they 
come under special regulations.38 

2.2. International standards related to improper 
 superior orders in the police

The European Code of Police Ethics is contained in the Appendix to Recom-
mendation Rec (2001)10 of the Committee of Ministers of the Council of Europe to 
Member States. The European Code of Police Ethics sets out minimum standards, 
principles and values aimed at establishing a police service, which is based on the 
rule of law and democratic values with a view of its progressive implementation. It 
is applicable to traditional public police forces or police services, or to other publicly 
authorized and/or controlled bodies with the primary objectives of maintaining law 
and order in civil society, who are empowered by the state to use force and/or special 
powers for these purposes.39

The European Code of Police Ethics contains relevant provisions governing 
the issue of handling improper superior orders. Firstly, it underlines the importance 
of legality of police operations by stating that police operations must always be con-
ducted in accordance with the national law and international standards accepted by 
the country. In that regard, the European Code of Police Ethics further states that 
police organization shall contain efficient measures to ensure the integrity and proper 
performance of police staff, including the explicit reference to the fundamental rights 
guaranteed by the European Convention on Human Rights (hereinafter: ECHR).40 
It is noteworthy that there is a comprehensive set of caselaw of the ECtHR, which 
leads to improving the degree of human rights protection in the work of the police.41 
37 Ibid., paragraph 15.
38 Ibidem.
39 European Code of Police Ethics, Recommendation no. (2001)10 adopted by the Committee of Ministers of the 
Council of Europe on 19 September 2001, p. 1.
40 European Code of Police Ethics, Recommendation no. (2001)10 adopted by the Committee of Ministers of the 
Council of Europe on 19 September 2001, paragraph 4, point 20. To recall, the norms of the ECHR are directly ap-
plicable. See Ćorić Erić, V. 2013. Odnos Evropskog suda pravde i Evropskog suda za ljudska prava, doctoral thesis. 
Belgrade: Belgrade University Law Faculty, 2013, pp. 76, 97; Grynchak, A.A. et al, Convention for the Protection of 
Human Rights and Fundamental Freedoms as a Constitutional Instrument of European Public Order, Public Organiza-
tion Review, 2022 Jan 7:1–14. doi: 10.1007/s11115-021-00583-9. Epub ahead of print, pp.1-2.
41 There is an extensive case law of the ECtHR dealing with the independent investigation requirements applied in one 
specific area where it is aimed to sanction the widespread practice of police investigating police without any external 
civilian oversight provided. Thus far, it has been adjudicated based on the procedural limbs of the following ECHR 
articles: Articles 2 to 5, Article 8, and Article 10. The reasoning from the said judgments can be potentially applicable 
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However, the ECtHR jurisprudence focused on the issue of improper superior orders 
in the work of the police is not available. Secondly, the European Code of Police Eth-
ics provides for personal responsibility and accountability of police personnel, at all 
levels, for orders given to subordinates.42 That provision is of key importance, as it 
clearly envisages that a superior is individually accountable for each improper order 
she/he issues. In addition, the European Code of Police Ethics states that a clear chain 
of command shall be provided within the police in order to enable determining which 
superior is ultimately responsible for the acts or omissions of police personnel.43 Such 
provisions, if implemented in national legislation, would strongly discourage superiors 
to issue improper orders to their subordinate police personnel. Thirdly, the European 
Code of Police Ethics contains the prohibition for police personnel to execute a superior 
order that is clearly unlawful, coupled with the obligation to report such an order. Those 
provisions are of key importance for establishing the appropriate national regulatory 
framework for handling improper superior orders. Finally, the European Code of Police 
Ethics stipulates that police personnel should be “without fear of sanction” when report-
ing superior orders, which are clearly unlawful.44 Although the European Code of Po-
lice Ethics fails to specify the meaning of “clear illegality” in the context of the superior 
order, the latter provision is relevant, since it implicitly encompasses the prohibition of 
retaliation for one who refrains from carrying out orders. 

The European Court of Human Rights (hereinafter: ECtHR) quite often in-
vokes soft-law standards in its jurisprudence, treating them as decisive. For instance, 
in Korneykova and Korneykov v. Ukraine, the ECtHR used the standards from the 
Committee for the Prevention of Torture, the UN and the World Health Organization 
to assess the conduct of the State regarding the detention condition of mother with 
a newborn.45 In a similar vein, in Bouyid v. Belgium, the ECtHR elaborates on the 
provisions of the European Code of Police Ethics, although not dealing with its pro-
visions governing improper superior orders.46 However, the case law of the ECtHR 
invoking improper superior orders-related provisions of the aforementioned soft-law 
instruments adopted by the Committee of Ministers has not been identified.47 The 
development of such case law would seem to strengthen the implementation of the 

in scenarios where a police officer issues or receives improper superior orders. For additional insight into ECtHR case-
law pertaining to independent investigation requirements see: Ćorić, V. & Radević, R. 2016. Independent Investigation 
of Violations of the European Convention on Human Rights Attributable to Police Activities. Strani pravni život, no. 
4, pp. 155-165.
42 European Code of Police Ethics, Recommendation no. (2001)10 adopted by the Committee of Ministers of the 
Council of Europe on 19 September 2001, paragraph 4, point 16.
43 Ibid., paragraph 4, point 17.
44 Ibid., paragraph 5, point 39.
45 See, for instance, the case of Korneykova and Korneykov v. Ukraine (Application no. 56660/12, the ECtHR’s Cham-
ber judgment of 24 March 2016), as referred to in: Piveteau, C. 2022. Between law and values: why soft law reinforces 
the hybrid nature of international human rights law, Implications philosophiques, Dossier Droits Humains [en ligne].
(hal-03691510), p. 6. 
46 See, the case of Bouyid v. Belgium (Application no. 23380/09, Grand Chamber judgment of 28 September 2015), 
pp. 13-14.
47 In interpreting the ECHR, the ECtHR applies the evolutive approach i.e. resorts to the principle of the ECHR as 
a living instrument. See: Ćorić, V. & Knežević Bojović, A. 2018. Indirect Approach to Accountability of Corporate 
Entities through the Lens of the Case-Law of the European Court of Human Rights. Strani pravni život, no. 4, p. 30, 
doi: 10.5937/spz0-20339.
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aforementioned soft-law instruments pertaining to improper superior orders issued 
in three distinct areas of employment: the general civil service regime; the police and 
the defence sector.

2.3 International standards related to improper  
superior orders in the defence 

The OSCE Code of Conduct on Politico-Military Aspects of Security is a polit-
ically binding instrument which was adopted at the 91st Plenary Meeting of the Spe-
cial Committee of the CSCE Forum for Security Co-operation in Budapest on 3 De-
cember 1994, while it came into effect on 1 January 1995.48 As a politically binding 
instrument, this Code is not eligible for registration under Article 102 of the Charter 
of the UN.49 However, each Participating State is responsible for the implementation 
of this Code and will provide, upon request, appropriate clarification regarding its 
implementation of the Code. Moreover, the participating States will seek to ensure 
that their relevant internal documents and procedures or, where appropriate, legal 
instruments, reflect the commitments made in this Code.50 Its implementation will be 
assessed, reviewed and improved, by the appropriate OSCE bodies, mechanisms and 
procedures.51

The OSCE Code of Conduct on Politico-Military Aspects of Security contains 
provisions governing improper superior orders which are relevant for both superiors 
and subordinates. When it comes to duties and liabilities of superiors, it envisages 
that armed forces personnel vested with command authority should be made aware 
that orders contrary to national and international law are prohibited. It further stipu-
lates that they will be held individually accountable under those laws for the unlaw-
ful exercise of command authority. When it comes to subordinates, the OSCE Code 
specifies that the responsibility of superiors does not exempt subordinates from any 
of their individual responsibilities in the case when they execute an order which is 
contrary to national and international law. However, the OSCE Code did not further 
elaborate on that issue. Consequently, no provisions are in place which would clarify 
the reporting mechanisms available to a subordinate who does not execute improper 
superior orders. There is only one general provision providing for appropriate legal 
and administrative procedures to protect the rights of all its forces personnel. Fi-
nally, the OSCE Code envisages a commitment for participating States to instruct 
their armed forces personnel in international humanitarian law, rules, conventions 
and commitments governing armed conflict as well as to make them aware of their 
48 OSCE Code of Conduct on Politico-Military Aspects of Security, 3 December 1994, Programme for Immediate 
Action Series, No. 7FSC/Journal No. 94.
49 For more on the OSCE Code of Conduct on Politico-Military Aspects of Security see: Ćorić, V. & Zirojević M. 
2015. Jačanje korporativne bezbednosti kroz unapređenje saradnje između OEBS-a i drugih međunarodnih organ-
izacija, U: Zirojević, M. & Ćorić, V. (eds.), Četrdeset godina od potpisivanja Helsinškog završnog akta, p. 374; 
Ćeranić, J. 2013. Parliamentary oversight of the defence sector. In: Rabrenovic, A (ed.), Legal mechanisms for pre-
vention of corruption in Southeast Europe with special focus on the defence sector. Belgrade: Institute of Compara-
tive Law, pp. 37–67.
50 OSCE Code of Conduct on Politico-Military Aspects of Security, paragraph 10, point 41.
51 Ibid., paragraph 9, point 38.
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individual accountability for their actions under national and international law.52 This 
provision is pertinent, as it distinguishes the regime applicable in armed conflict from 
the regular one. 

The DCAF, as an international foundation with the mission to assist the inter-
national community in pursuing good governance and reform of the security sector, 
develops resources for security governance, which are relevant for handling improper 
superior orders. One of those resources is the DCAF’s publication of 2015 entitled 
“The Armed Forces”. It acknowledges two aspects relevant to the regime, which should 
govern unlawful superior orders. One aspect relates to the duties and responsibilities of 
subordinates, and the other to those of superiors. It is noteworthy that the DCAF, in both 
cases, envisages an important role to be played by internal control mechanisms. When 
it comes to duties and responsibilities of subordinates, the DCAF underlines that a sys-
tem of internal oversight and complaint in the armed forces should recognize the right 
to refuse superior illegal orders, entitling thus persons serving in the Armed Forces not 
to execute orders they consider illegal. At the same time, it provides for the individual 
responsibility of a subordinate who executes such an order.53 On the other hand, in the 
same document, the DCAF foresees that a superior order should conform to national 
and international law, and consequently it provides for command responsibility of the 
superior, if such compliance is not achieved. In that context, the DCAF specifies that 
both individual and command responsibility should be ensured through internal control 
mechanisms for cases when orders do not conform to national and international law.54 
In addition, in its publication the DCAF stipulates that command and individual respon-
sibility should be both covered by an effective chain of command, as well as that one 
of the main characteristics for distinguishing military from civilian organizations are 
the centralized structure and hierarchical chain of command of military organizations.55 
Similarly, in one of its other backgrounds the DCAF determines an effective chain of 
command within the military as one of its elements of an effective system of democratic 
control, aimed at, inter alia, ensuring accountability to society and its oversight institu-
tions and ensuring professionalism in the military.56

2.4. Relevant Treaties and Jurisprudence in the Area  
of International Criminal Law 

There are three different “evolution” approaches to the concept of liability for 
crimes ordered by a superior, which have been developed through the legal history 
within international criminal law. These are: the respondeat superior doctrine, the abso-
lute liability doctrine, and the conditional liability doctrine.57 According to the respon-
deat superior doctrine, only the superior is accountable for the commission of the crime 
52 Ibid., paragraph 7, point 30.
53 Geneva Centre for the Democratic Control of Armed Forces. The Armed Forces. SSR Backgrounder Series (Geneva: 
DCAF, 2015), p. 13.
54 Ibid., 8.
55 Ibid., 9. 
56 Democratic Control of Armed Forces, DCAF Backgrounder, 2008, pp. 2-3.
57 Van Verseveld, A. 2016. Superior Orders. Available at: https://www.oxfordbibliographies.com/view/document/obo-
9780199796953/obo-9780199796953-0133.xml.
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and not the subordinate, who could successfully invoke a defence of superior orders 
because of a general duty to obey the orders of superiors. This approach can be found 
in the 1914 editions of the British Manual of Military Law and the United States Rules 
of Land Warfare. At Nuremberg, this doctrine was rejected because it would lead to the 
result that the only person who could be held criminally liable for the crimes committed 
by the Nazi regime would be Hitler himself. Instead, in the statute of the Nuremberg 
Tribunal, the absolute liability doctrine was adopted. The absolute liability doctrine can 
also be found in the statutes of the International Criminal Tribunal for the Former Yu-
goslavia and the International Criminal Tribunal for Rwanda. Pursuant to the absolute 
liability doctrine, superior orders are no defence, and they can only be considered in 
the mitigation of punishment. The rationale behind this doctrine is that the obligation to 
obey superior orders is in principle limited to lawful orders only. According to the third 
approach, the conditional liability doctrine, acting on superior orders does not relieve 
the subordinate of criminal responsibility, unless he/she did not know and could not 
reasonably have been expected to know that the order was unlawful. The conditional 
liability doctrine is reflected in Article 33(1) of the Rome Statute, which stipulates that 
acting on superior orders does not relieve a person from criminal responsibility, unless 
that person was under a legal obligation to obey, he/she did not know the order to be 
unlawful (this is interpreted as a subjective criterion), and the order was not manifestly 
unlawful (this is interpreted by most professionals as an objective criterion). On the 
other hand, paragraph 2 of Article 33 excludes, however, the possibility of invoking the 
defence of superior orders when the acts ordered constitute genocide or crimes against 
humanity.58 In the given case a rule of absolute liability applies.59 

The Rome Statute is further relevant as it contains provisions governing the crim-
inal responsibility of superiors for crimes committed by subordinates under their effec-
tive authority and control. In that regard, Article 28, paragraph 2 of the Rome Statute is 
relevant, reading:

“With respect to superior and subordinate relationships not described in para-
graph (a), a superior shall be criminally responsible for crimes within the jurisdiction of 
the Court committed by subordinates under his or her effective authority and control, as 
a result of his or her failure to exercise control properly over such subordinates, where: 

(i)	 The superior either knew, or consciously disregarded information which 
clearly indicated, that the subordinates were committing or about to commit 
such crimes; 

(ii)	 The crimes concerned activities that were within the effective responsibility 
and control of the superior; and 

(iii)	 The superior failed to take all necessary and reasonable measures within his 
or her power to prevent or repress their commission or to submit the matter 
to the competent authorities for investigation and prosecution.”60

58 See more on the respondeat superior doctrine, the absolute liability doctrine, and the conditional liability doctrine in: 
Ćorić, V. & Knežević Bojović, A. 2020. Applying a “Modular Approach“ in the Field of Obedience Crimes in Military 
Service – the Case of Montenegro, Science and Society, 7(2), pp. 47-66.
59 Van Verseveld A. Superior Orders, 2016, available at https://www.oxfordbibliographies.com/view/document/obo-
9780199796953/obo-9780199796953-0133.xml; Posner, E.A. & Sykes, A.O. 2007. An Economic Analysis of State 
and Individual Responsibility Under International Law. American Law & Economics Review, 72(9), p. 129.
60 Rome Statute, Article 28, paragraph 2. Available at: https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf



21Vesna Ćorić

The Rome Statute refers only to the most serious crimes of concern to the interna-
tional community as a whole, given that only those crimes fall within the jurisdiction of 
the ICC.61 The ICC is considered a court of last resort with a complementary role to na-
tional judicial systems. The ICC was established by the Rome Statute and entered into 
force on 1 July 2002. Currently, more than 100 countries have signed and ratified the 
Rome Statute. Although the ICC is not an organ of the UN, it maintains a cooperative 
relationship with it. The limitations of ICC’s jurisdictions are twofold. Firstly, the ICC 
is the last resort for bringing justice to victims of genocide, crimes against humanity 
and war crimes, meaning it adjudicates only the most serious crimes of concern of the 
international community as a whole. On that road, it exercises jurisdiction over indi-
viduals accused of being directly responsible for or assisting those responsible for such 
crimes, including military commanders and other superiors.62 Moreover, due to its com-
plementary role to national judicial systems, the Rome Statute deems a case inadmis-
sible, where it is already being investigated or prosecuted by a national government.63 
It is important to mention that the ECtHR also has relevant jurisprudence pertaining to 
improper superior orders, or more specifically, to command responsibility, where the 
ECtHR took into account the relevant provision of the Rome Statute, the Statute of the 
International Criminal Tribunal for Rwanda, as well as the Statute of the International 
Criminal Tribunal for the Former Yugoslavia.64 

To put in a nutshell, the issue of obedience to unlawful military orders has long 
been a core issue in international criminal law. It is important to be fully acquainted and 
in line with the relevant norms and case law of international criminal law, but it is even 
more important to observe and take into account other aforementioned integrity instru-
ments, which regulate the issue of improper superior orders in general civil service, 
police and defence sectors, extending beyond the situations of armed conflict and hu-
manitarian situations, and not necessarily linked to the most serious crimes of concern 
of the international community.

61 These are as follows: genocide, crimes against humanity, war crimes, and crimes of aggression.
62 Rome Statute, Article 7. Available at: https://www.icc-cpi.int/resource-library/documents/rs-eng.pdf
63 DCAF, UNDP, Public Oversight Over the Security Sector, A Handbook for Civil Society Organizations, 2008, p. 295; 
This principle provides an admissibility of a case before the ICC on the basis of a finding of unwillingness or inability 
of a state to prosecute an ICC statutory crime and the transfer of state jurisdiction to the court, limits the state judicial 
sovereignty and so portrays the configuration of the Court as a supra-national court. See Van den Herik, L. & Stahn, C. 
2012. The Diversification and Fragmentation of International Criminal Law. Martinus Nijhoff Publishers, p. 10.
64 See the case of Jelić v. Croatia (Application no. 57856/11, ECtHR judgment of 12 June 2014) as referred to in Bar-
berić, L., Čolak, D., & Dolmagić, J. 2015. Prosecuting War Crimes and Meeting Obligations under the Convention 
for the Protection of Human Rights and Fundamental Freedoms at the Same Time – the Case of Croatia, Croatian 
International Relations Review, 21(74), pp. 55-56.
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3. METHODOLOGICAL APPROACH TO STANDARDS 
AND INDICATORS 

The approach taken in the study is to analyse the applicable regulatory frame-
works of the four countries in selected aspects related to improper superior orders 
based on tailor-made standards. A conscious choice was made to focus on issues that 
regulate the prohibition to follow improper superior orders, the regime of correspond-
ing disciplinary, misdemeanour and criminal responsibility, set of obligations imposed 
on a public servant once he/she believes that received order is improper, and the mech-
anisms available to public servant both to advise and decide upon received complaints, 
which are linked to handling improper superior orders. As this study analyses the reg-
ulatory framework governing improper superior orders, the methodology that we are 
going to use in this study shall be based on assessment of the level of alignment of the 
regulatory framework of each country with the international standards. Therefore, the 
standards are developed to capture the normative, legal aspect of handling improper 
superior orders in the public sector, without going into the actual practices, which do 
not depend solely on the quality of the regulatory frameworks, but perhaps even more 
so on the social and political context of each country. 

In order to provide a benchmark for the assessment, the study identifies key inter-
national standards and indicators in the given area. Indicators were developed for each 
standard in order to facilitate and guide the assessment.65 The outlined standards and in-
dicators drew considerable inspiration from the international soft-law instruments that 
describe the relevant standards, but were also informed by the best practices of national 
legislations, international jurisprudence and international hard law instruments. 

The standards examined in the study are the following: 
1.	It is ensured that civil servants are made aware that following an improper 

order of a superior is prohibited.
2.	The set of obligations to be taken by a civil servant, when he/she believes that 

an order received from a superior is unlawful or unethical, is clearly set out 
in the statute. 

3.	The safe and confidential mechanism is determined by a statute in order to 
advise and guide a subordinate how to react in case when he/she believes that 
an order received from a direct superior is unlawful or unethical.

4.	Effective complaint mechanisms are determined by a statute for civil servants 
whose rights are threatened or denied as a result of refusal to comply with an 
unlawful or unethical superior order.

65 Knežević Bojović, A. & Reljanović, M. 2022. Free Access to Information. Belgrade: Institute of Comparative Law, 
p. 24.
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5.	Disciplinary offences and procedures adequately support and strengthen pro-
tection with regard to unlawful and unethical superior orders.

6.	It is ensured that an order issued during a state of war, state of emergency or 
armed conflict should never be executed, if it constitutes breach of interna-
tional humanitarian law and international criminal law.

7.	The criminal legal framework sets out a crime of refusal to execute superior 
orders for military persons in line with requirements stemming from interna-
tional human rights, international criminal law and humanitarian law. 

The level of alignment of the selected legal frameworks with the outlined 
standards and indicators was assessed within three distinct areas of employment: 
general civil service regime; the police and the defence sector with two notable 
exceptions. Firstly, assessment of the general civil service regime in the analysed 
countries will be provided, which will be followed by the analysis in the security 
sectors: the police and the defence sectors. When it comes to the first exception, one 
specific standard is introduced only for the military sector, focusing on the assess-
ment of compliance of criminal framework in the part regulating the crime of refusal 
to execute superior orders whose potential perpetrators are military persons, where 
such framework exists, with the requirements stemming from international human 
rights, international criminal law and humanitarian law (Standard 7). This standard 
is developed in order to assess whether guarantees are in place in analysed criminal 
legislations aimed at preventing, in the military sector, the potentially adverse effects 
of the existence of a rather problematic criminal offence of refusal to execute supe-
rior orders. In addition, the alignment with Standard 4 was not examined separately 
for all three distinct areas of service, since the same legal acts are applicable to the 
general civil service regime, police and defence sector. Consequently, the same legal 
acts were subject to assessment against the said standard for all the aforementioned 
three areas of service.

The core of the study consists of a detailed qualitative assessment of the level of 
alignment of the national regulatory frameworks of the four countries with the relevant 
international standards, based on the defined indicators. The assessment takes into ac-
count the provisions of national constitutions, and primary and secondary legislation. 
The study goes one step further, as the qualitative assessment is also quantified for 
each indicator and standard.66

The quantification of the assessment is based on the approach used by SIGMA. 
Consequently, the methodology consists of two layers of quantified assessment. 

The first layer includes assessment per indicator within each standard. Each 
standard includes one or more indicators. Within this assessment, points are awarded 
to each indicator on a 0-3 scale, as per the Table 1. The 0-3 scale was chosen given 
that the indicators are, for the most part, defined in rather straightforward terms, often 
not allowing for a nuanced approach to the assessment of compliance with the relevant 
standard. A four-point scale was, therefore, deemed optimal.67

66 Ibid, p. 25.
67 Ibidem.
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Table 1: Points awarded per indicator 
Point Point description 
0 Not in line with standards
1 Mostly not in line with standards
2 Mostly in line with standards
3 Fully in line with standards 

The second layer of assessment is done, once all the indicators within one stand-
ard are awarded their respective points. Then, the average point is calculated per stand-
ard. The average point per standard is calculated by dividing the sum of all points 
awarded with the number of indicators for the given standard. The average point for 
the standard is then translated to a quantified standard value on a 0-5 scale, as per Table 
2. Since standards, as a rule, comprise two or more indicators (with some exceptions), 
and were purposefully defined to be more complex, the selected six-tier scale allows 
for nuances to be assessed and identified when it comes to compliance with or depar-
tures from the standard.68

Table 2: Standard values
Average point Standard value Description of standard value
0 – 0.50 0 Not in line with standard                
0.51 – 1.00 1 Mostly not in line with standard        
1.01 – 1.50  2 Significant departures from standard    
1.51 – 2.00 3 Some departures from standard
2.01 – 2.50 4 Mostly in line with standard
2.51 – 3 5 In line with standard

The quantification is presented in tables at the level of each standard. The in-
tention of the quantification is not to “name and shame”, but rather to provide a sim-
plified, yet informative outlook on the state of play regarding each of the relevant 
regulatory frameworks, and to pinpoint the respective strengths and weaknesses. The 
study does not offer a definitive quantitative assessment, but rather offers a qualitative 
interpretation of the data collected in the conclusion.69

68 Ibid., 24.
69 Ibid., 26.
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4. COMPLIANCE OF LEGISLATION  
OF THE ANALYSED COUNTRIES  

WITH KEY INTERNATIONAL STANDARDS

4.1. General Civil Service Regime

Standard 1. It is ensured that civil servants are made aware that following 
an improper order of a superior is prohibited

Indicator 1
Clear prohibition for a civil servant not to follow an improper order is provided 
for in the statute. 

None of the analysed countries provides for a clear prohibition not to execute unlawful 
and unethical superiors’ orders. However, several of them contain a prohibition not 
to follow orders whose execution constitutes a criminal offence, while one of them 
includes a more encompassing prohibition which is applicable both to the execution of 
a criminal offence and of a misdemeanour. The legal frameworks of North Macedonia 
and Montenegro do not include any prohibition that would be relevant in this respect.70 
On the other hand, the law of the Bosnia and Herzegovina (hereinafter: BiH), entity 
laws of the Republic of Srpska and the Federation of BiH (hereinafter: FBiH), only 
stipulate that an order whose execution would constitute a criminal offence shall be re-
fused by a civil servant, while the corresponding prohibition is not envisaged for other 
forms of unlawfulness, nor for unethical orders.71 The statute of the Republic of Serbia 
goes one step further, requiring that both orders whose execution constitutes either a 
70 Law on Public Sector Employees (Закон за вработените во јавниот сектор), “Official Gazette of the Republic 
of Macedonia), Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, and “Official Gazette of the Republic of North 
Macedonia”, Nos. 143/19, 14/20 and 302/20, Article 35; Law on Suppression of Corruption and Conflict of Inter-
est, (Закон за спречување на корупцијата и судирот на интереси), “Official Gazette of the Republic of Mac-
edonia”, No. 12/2019, Article 60; Law on Civil Servants and State Employees (Zakon o državnim službenicima 
i namještenicima), “Official Gazette of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, 
Article 70.
71 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u instituci-
jama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 
17/2004, 26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, 
Article 14, paragraph 2; Law on State Service in the Federation of the Bosnia and Herzegovina (Zakon o 
državnoj službi u Federaciji Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 29/2003, 23/2004, 
39/2004, 54/2004, 67/2005, 8/2006, 77/2006 – decision CC, 34/2010 – decision CC, 45/2010 – other law, 
4/2012, 99/2015 and 9/2017 – decision of the CC), Article 17, paragraph 2; Law on Civil Servants (Zakon o 
državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 118/2008, 117/2011, 37/2012, and 
57/2016, Article 21.
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criminal offence or a misdemeanour shall be refused by a civil servant.72 It should be 
noted that both the aforementioned countries which do not include a prohibition not 
to follow an order whose execution would constitute a criminal offence, still do con-
tain similar provisions regulating cases when a civil servant receives a superior order 
whose execution would amount to a criminal offence. However, those provisions are 
less stringent, as, instead of including prohibition, they only foresee that a civil servant 
in question is not obliged to execute an unlawful order whose execution would con-
stitute a criminal offence.73 The law of Montenegro makes one step further from the 
legal framework of North Macedonia by envisaging that a civil servant is not obliged 
to execute superior orders whose execution would constitute either a criminal offence 
or a misdemeanour. 
The example of North Macedonia is peculiar, because there are inconsistencies be-
tween different pieces of legislation governing how civil servants should react to supe-
rior improper orders. That exerts an adverse effect on legal security of the general civil 
service regime in the Republic of North Macedonia. The statutes of North Macedonia 
regulating the given issue do not contain a clear prohibition for a civil servant not to 
execute improper orders of superiors. Instead, the Law on Suppression of Corruption 
of the Republic of North Macedonia is more advanced than the Law on Public Sector 
Employees of the Republic of North Macedonia in that respect. It releases a civil serv-
ant from the obligation to execute an unlawful order, provided that he/she informed in 
writing the designated persons about receiving superior unlawful order, meaning that 
it covers unethical, but lawful orders.74 On the other hand, the Law on Public Sector 
Employees of the Republic of North Macedonia states that a civil servant in question is 
not obliged to execute a superior order, if its execution constitutes a criminal offence.75 
Finally, the Law on Administrative Servants does not contain any such prohibitions.76 
Instead, its provisions governing disciplinary offences confirm that no prohibition in 
that respect is even implicitly envisaged. The identified inconsistencies between those 
three pieces of legislation of the Republic of North Macedonia have to be removed to 
eliminate confusion, since all those laws are applicable to civil servants, as well as to 
some other overlapping categories of public sector employees. The anticipated amend-
ments should be directed both towards achieving mutual coherence and fulfilling the 
said indicator. 
72 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Serbia”, Nos. 
79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 
and 157/2020, Article 18, paragraph 3.
73 Law on Public Sector Employees (Закон за вработените во јавниот сектор), “Official Gazette of the Republic of 
Macedonia”, Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, and “Official Gazette of the Republic of North Macedonia, 
Nos. 143/19, 14/20 and 302/20, Article 35; Law on Civil Servants and State Employees (Zakon o državnim služben-
icima i namještenicima), “Official Gazette of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, 
Article 70, paragraph 4.
74 Law on Suppression of Corruption and Conflict of Interest (Закон за спречување на корупцијата и судирот на 
интереси), “Official Gazette of the Republic of Macedonia”, No. 12/2019, Article 60.
75 Law on Public Sector Employees (Закон за вработените во јавниот сектор), “Official Gazette of the Republic of 
Macedonia), Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, and Official Gazette of the Republic of North Macedonia, 
Nos. 143/19, 14/20 and 302/20, Article 35.
76 Law on Administrative Servants (Закон за административни службеници), “Official Gazette of the Republic of 
Macedonia”, Nos. 27/14, 199/14, 48/15, 154/15, 5/16, 142/16, and 11/18 and “Official Gazette of the Republic of 
North Macedonia”, Nos. 275/2019 and 14/20.
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Indicator 2
Clear prohibition for a civil servant not to follow an order whose execution would 
constitute a breach of international criminal law.

None of the analysed countries provides for an explicit prohibition for a civil serv-
ant not to follow an order whose execution would constitute a breach of interna-
tional criminal law. The lack of such a prohibition is particularly apparent in North 
Macedonia and Montenegro, given that laws of both countries do not even include 
a clear prohibition not to obey any kind of improper superior order.77 The legal 
framework of the Republic of North Macedonia contains more advanced norma-
tive solution than the legal framework of Montenegro, as it foresees that a public 
servant has to comply with the international treaties ratified in line with the Con-
stitution when performing all work assignments.78 Those provisions of the statutes 
of North Macedonia governing the performance of general work assignments are 
particularly relevant, because the ratified international treaties constitute one of 
the main sources of international criminal law. However, it would be more ade-
quate if the analysed laws explicitly provided for a more specific prohibition not 
to obey any superior order whose execution would constitute a breach of interna-
tional criminal law. On the other hand, the BiH law, entity laws of the Republic of 
Srpska and the FBiH, as well as the Serbian law, do not address any aspect of the 
prohibition not to follow an order whose execution would constitute a breach of 
international criminal law. More specifically, although the normative solutions of 
the above-mentioned legal frameworks contain a prohibition to execute an order 
whose execution would constitute a criminal offence, none of those legal frame-
works refers to the obligation of a civil servant to act in line with any of the sources 
of international criminal law.79

77 Law on Public Sector Employees (Закон за вработените во јавниот сектор), “Official Gazette (North Macedo-
nia)”, Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, Article 35; Law on Suppression of Corruption and Conflict of 
Interest (Закон за спречување на корупцијата и судирот на интереси), “Official Gazette of the Republic of Mac-
edonia”, No. 12/2019, Article 60; Law on Civil Servants and State Employees (Zakon o državnim službenicima i 
namještenicima), “Official Gazette of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, Article 
70. See more on this: Indicator 1. 
78 Law on Public Sector Employees (Закон за вработените во јавниот сектор), “Official Gazette of the Republic of 
Macedonia), Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, and “Official Gazette of the Republic of North Macedo-
nia”, Nos. 143/19, 14/20 and 302/20, Article 4; See also, Law on Suppression of Corruption and Conflict of Interest 
(Закон за спречување на корупцијата и судирот на интереси), “Official Gazette of the Republic of Macedonia”, 
No. 12/2019, Article 8, paragraph 8.
79 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama Bosne 
i Hercegovine), Official Gazette of the BiH, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 26/2004, 
37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 14; Law on State 
Service in the Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji Bosne i Hercego-
vine), “Official Gazette of FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 77/2006 – decision 
CC, 34/2010 – decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the CC, Article 17; Law 
on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 118/2008, 
117/2011, 37/2012, and 57/2016, Article 21; Law on Civil Servants, „Official Gazette of the Republic of Serbia”, No. 
79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 
and 157/2020), Article 18, paragraph 3.
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Indicator 3
There is an unambiguous statutory rule stipulating that a civil servant follow-
ing an unlawful or unethical order from a superior will be held individually 
accountable.

None of the analysed countries has an unambiguous statutory rule stipulating that 
a civil servant following an unlawful or unethical order from a superior will be 
held individually accountable. The normative solutions pertaining to the individual 
accountability of a civil servant who obeys an improper order from a superior vary 
from country to country. Moreover, the legal solutions of some of the analysed coun-
tries are not internally consistent. When it comes to the normative framework of the 
Republic of Srpska, its Constitution contains a solution that should be considered 
exemplary, since it provides for no exception from its constitutional rule on individ-
ual accountability of civil servants who breached constitutionally guaranteed human 
rights and freedoms by obeying unlawful superior orders.80 However, the statutory 
provisions governing the general service regime in the Republic of Srpska are not 
consistent with this constitutional solution: they provide for an exemption from li-
ability of a civil servant for the damage caused by the execution of the superior 
order in cases when the civil servant informed the superior that the execution of the 
order may cause damage.81 In a similar vein, the Montenegrin statutory framework 
pertaining to civil servants is not internally consistent, as it initially foresees that a 
civil servant is individually accountable for the legality, competence and efficiency 
of his/her performance,82 while subsequently, within the same piece of national leg-
islation, it states that a civil servant will not be liable for damage caused by execu-
tion of unlawful or unethical order, as long as the civil servant warned the superior 
accordingly.83

Most of the analysed legal frameworks contain a statutory rule stipulating that a civ-
il servant will be held individually accountable, either if he/she executes an unlawful 
superior order without giving a prior notice to the superior that a received order is un-
lawful, or its execution may give rise to damage, or alternatively, if he/she executes the 
superior order whose execution constitutes a criminal offence. Otherwise, if the superior 
was properly warned, the execution of an improper order would not give rise to a lia-
bility of a civil servant for damages, pursuant to the national statutes of the Republic of 
80 Constitution of the Republic of Srpska (Ustav Republike Srpske), “Official Gazette of the Republic of Srp-
ska”, Nos. 21/92 –consolidated text, 28/94 –Amendments XXVI-XVIII, 8/96 -Amendments XLIV-LI, 13/96- 
Amendments LII-XCII, 15/96-corr., 16/96- Amendment LIII, 21/96-Amendments LIV-LXV, 21/02-Amend-
ments LXVI-XCII, 26/02-corr., 30/02-corr., 31/02-Amendments XCIII-XCVIII, 69/02-Amendments XCIX-CIII, 
31/03-Amendments CIV and CV, 98/03-Amendments CVI-CXII, 115/05- Amendment CXIV, and 117/05-Amend-
ments CXV-CXXI and 48/2011 – Amendment CXXII and “Official Gazette of the BiH” No. 73/2019- CC decision, 
Article 48. 
81 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 82, paragraph 1.
82 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, Article 5, paragraph 2.
83 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, Article 70, paragraph 5.
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Srpska.84 In a similar vein, the civil servant under the Montenegrin law will also not 
be individually liable, if he/she warned the superior that his order is unlawful or may 
cause damage, as long as the execution of such an order does not constitute a criminal 
offence or a misdemeanour.85 The North Macedonian Law on Public Sector Employ-
ees contains the most comprehensive normative solution, as it expressly states that in 
the absence of such a prior notice of a public sector employee, both the public sector 
employee and his/her immediate superior will be held individually accountable for its 
unlawfulness.86 

On the other hand, the statutes BiH and FBiH contain less explicit normative solutions. 
While those three legal frameworks clearly stipulate that a civil servant will be held 
individually accountable only if he/she executes a superior order whose execution con-
stitutes a crime, the individual accountability of a civil servant who failed to give the 
aforementioned prior notice to the superior is only implicit, or more precisely, it can be 
assumed although it is not explicit.87 Finally, the Serbian law provides for an exemp-
tion from the liability of a civil servant for the damage caused by the execution of the 
superior order in cases when the civil servant informed the superior that the execution 
of the order may cause damage.88 However, the Serbian law failed to provide explicitly 
and clearly that a civil servant will be held individually accountable if he/she executes 
a superior order whose execution constitutes a criminal offence or a misdemeanour.89 
More specifically, the Serbian law stipulates that the civil servant shall refuse such 
an order, even when it is repeated by the superior, while not explicitly specifying the 
potential consequences of the breach of that provision.90

84 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 82, paragraph 1.
85 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, Article 70, paragraph 5.
86 Please note that the term “public sector employee” as referred to in the Law on Public Sector Employees includes, 
but is not limited to the category of “civil servants”. See Law on Public Sector Employees (Закон за вработените 
во јавниот сектор), “Official Gazette of the Republic of Macedonia”, Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, 
and “Official Gazette of the Republic of North Macedonia”, Nos. 143/19, 14/20, and 302/20, Article 2 and Article 35, 
paragraphs 4 and 5.
87 Law on State Service in the Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji 
Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 
77/2006 – decision CC, 34/2010 – decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of 
the CC, Article 17, paragraph 2; Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon 
o državnoj službi u institucijama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 
8/2003, 35/2003, 4/2004, 17/2004, 26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 
40/2012 and 93/2017, Article 14.
88 Article 121 read in conjunction with Article 123 of the Law on Civil Servants (Zakon o državnim službenicima), 
“Official Gazette of the Republic of Serbia” Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 
116/2008, 104/2009, 99/2014, 94/2017, 95/2018 and 157/2020.
89 The Serbian Labour Law also contains some relevant provisions in that respect. The Serbian Labour Law inter alia 
prescribes suspension for those defendants who are prosecuted for the crimes committed at work or work-related 
crimes until the case is processed. See more: Rajić, J. 2015. Commencement of Criminal Procedure and Its Influence 
on Employment Contract. Strani pravni život, no. 4, p. 249; Kovačević, Lj. 2017. Termination of Employment Due to 
Employee Conduct. Revue de droit compare to travail et de la securite sociale. 4, pp. 280-283. 
90 Article 18 of the Law on Civil Servants (Zakon o državnim službenicima), Official Gazette of the Republic of Ser-
bia” Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 
95/2018 and 157/2020.
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Indicator 4
The applicable disciplinary and misdemeanour framework does not create any 
confusion with regard to prohibition to follow an unlawful or unethical order 
from a superior. 

Among the analysed countries, there is no applicable disciplinary and misdemeanour 
framework that would clearly address the prohibition to obey both an unlawful and 
unethical order from a superior. The inadequate offence frameworks are a mere con-
sequence of the fact that none of those laws contains a clear and all-encompassing 
prohibition to follow an unlawful or unethical order from a superior, as was specified 
earlier in the text. 
The legal frameworks of North Macedonia and Montenegro, which do not contain 
statutory prohibition to follow any kind of improper orders, also do not envisage an 
appropriate disciplinary and misdemeanour framework in that regard, thus contribut-
ing to the existing confusion with regard to the exact scope of that prohibition. While 
two out of three relevant statutes of North Macedonia do not include any relevant 
provisions governing disciplinary and misdemeanour offences applicable to execution 
of unlawful or unethical superior orders, the third piece of North Macedonian nation-
al legislation (Law on Administrative Servants) does envisage a disciplinary offence 
amounting to a refusal to execute a superior written order in case of urgent need. The 
North Macedonian Law on Administrative Servants fails to specify that only refusal of 
execution of legal or ethical orders may constitute a disciplinary offence. Instead, the 
law wrongly stipulates existence of urgent need and written form of superior order as 
requirements sufficient for one conduct to amount to disciplinary offence.91 Similarly, 
the Montenegrin Law on Civil Servants and State Employees contains a disciplinary 
offence amounting to the refusal of a civil servant to execute any order, thus failing to 
distinguish between illegal and legal orders.92

On the other hand, laws of Serbia, of the BiH as well as entity laws of the Republic of 
Srpska and the FBiH also do not contain sufficiently appropriate disciplinary or mis-
demeanour frameworks which would eliminate any confusion with regard to the scope 
of the prohibition to follow improper superior orders. To recall, laws of the BiH, as 
well as entity laws of the Republic of Srpska and the FBiH, explicitly provide for the 
prohibition to execute an order whose execution constitutes a criminal offence, while 
the prohibition from the Serbian law is applicable both to the execution of a criminal of-
fence and to the execution of a misdemeanour. Among those four legal frameworks, the 
normative solutions of the BiH are most advanced and may be considered exemplary, 
since they contain both misdemeanour and disciplinary offences adequately addressing 
issues related to unlawful orders, thus avoiding any confusion about the scope of the 
given prohibition. While the misdemeanour offence in BiH law is specifically tailored 
for a superior who repeats the manifestly unlawful order despite previously having been 
91 Law on Administrative Servants (Закон за административни службеници), “Official Gazette of the Republic of 
Macedonia”, Nos. 27/14, 199/14, 48/15, 154/15, 5/16, 142/16, and 11/18 and “Official Gazette of the Republic of 
North Macedonia”, Nos. 275/2019 and 14/20, Article 73, paragraph 7.
92 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, Article 95, paragraph 2. 
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warned by a civil servant about its unlawfulness,93 the disciplinary offence is applicable 
to a civil servant when he/she refuses to execute lawful superior orders, hence rightly 
not covering the case when one refuses to execute an unlawful order.94 
Conversely, the statutory disciplinary frameworks of the Republic of Srpska and of 
the Republic of Serbia create confusion by failing to distinguish between unlawful and 
lawful orders, since they stipulate that each refusal to commit superior orders amounts 
to disciplinary offence.95 More precisely, the laws of the Republic of Srpska and the 
Republic of Serbia envisage two separate types of disciplinary offences: a disciplinary 
offence amounting to non-execution of a superior order, or alternatively, its reckless, 
negligent or untimely execution, but both their types treat unlawful and lawful orders 
equally, which creates the said confusion.96 It is noteworthy that the legal frameworks 
of the Republic of Srpska and the Republic of Serbia do not contain any rules govern-
ing misdemeanour offences applicable to matters relating to non-execution of superi-
or orders. Finally, the disciplinary and misdemeanour frameworks of the laws of the 
FBIH and Kosovo are also inadequate in that regard, as they both fail to specifically 
address the prohibition to obey improper superior orders. 

Indicator 5
The constitutional legal framework clearly provides for direct applicability of rat-
ified international treaties, international customary law and peremptory norms 
of international law. 

The constitutional provisions of only two analysed countries explicitly provide for 
the direct applicability of ratified international treaties. These are the Constitution of 
Montenegro97 and the Constitution of the Republic of Serbia.98 The Constitution of the 
BiH also uses a term of “direct applicability”, but only in the context of the ECHR.99 
In contrast, the constitutions of other analysed countries, with a notable exception of 
93 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama Bosne 
i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 26/2004, 
37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 63a, paragraph 10.
94 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama 
Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 
26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 54, para-
graph 2, point e).
95 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 118/2008, 
117/2011, 37/2012, and 57/2016, Article 68, paragraph 2, point ž); Law on Civil Servants (Zakon o državnim službe-
nicima), “Official Gazette of the Republic of Serbia” Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 
- corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 and 157/2020, Article 109, paragraph 1, point 1.
96 Article 109, paragraph, 1 point 1 of the Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of 
the Republic of Serbia” Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 
99/2014, 94/2017, 95/2018 and 157/2020.
97 Constitution of Montenegro (Ustav Crne Gore), “Official Gazette of Montenegro”, Nos. 1/2007 and 38/2013 – 
Amendments I-XVI, Article 9.
98 Constitution of the Republic of Serbia (Ustav Republike Srbije), “Official Gazette of the Republic of Serbia“, Nos. 
98/2006 and 115/2021, Article 16, paragraph 2.
99 Constitution of the Bosnia and Herzegovina (Ustav Bosne i Hercegovine), Annex IV General Framework Agreement 
for Peace in Bosnia and Herzegovina and “Official Gazette of the BiH”, No. 25/2009, Amendment I, Article 3; For 
more on direct applicability see Ćorić Erić, V. 2013. Odnos Evropskog suda pravde i Evropskog suda za ljudska prava, 
doctoral thesis. Belgrade: Belgrade University Law Faculty, pp. 76, 97.
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the Republic of Srpska, do provide for the direct applicability of ratified international 
treaties in national law, although they do so in a rather implicit manner. Namely, the 
Constitution of North Macedonia and the Constitution of the FBIH merely state that 
international treaties ratified in accordance with the respective constitution are part 
of the internal legal order.100 The Constitution of the FBIH is more specific and clear 
in that regard, as it establishes that, where there is a conflict between provisions of 
national legislation and of the international treaty, the international treaty will pre-
vail.101 Through that provision, the Constitution of the FBIH clearly recognizes the 
principle of direct applicability of the international treaties in national law. Namely, 
it recognizes the primacy of the ratified international treaty, even when its provisions 
are not adopted in a national legislative act. On the other hand, the Constitution of the 
Republic of North Macedonia is less specific in that regard. It specifies that the ratified 
international treaties cannot be changed by law.102 
This provision of the Constitution of the Republic of North Macedonia stipulating that 
the ratified international treaties shall not be subject to statutory changes cannot be 
considered sufficient for the recognition of the concept of direct applicability of inter-
national treaties. It is insufficient as it does not address the situations where a provision 
of the given international treaty is neither changed by the national law, nor it is even 
in conflict with the existing national legislation, but nevertheless cannot be invoked 
before national judicial organs as long as it is not incorporated in a national legislative 
act. The wording of other provisions of the Constitution of the Republic of North Mac-
edonia supports the given interpretation. For instance, one of the provisions stipulates 
that national courts adjudicate on the basis of the Constitution, laws and international 
agreements ratified in accordance with the Constitution.103 That provision again is not 
sufficiently clear, as it does not clarify whether legislation implementing a treaty local-
ly is required for the ratified international treaty to become domestically binding. For 
those reasons, the Constitution of the Republic of North Macedonia fails to specify 
whether the ratified international treaty is directly applicable to national legislation. 
The Constitution of the Republic of Serbia is peculiar when it comes to its provisions 
governing the position of ratified international treaties in the Serbian legal system. As 
it was mentioned earlier, the Serbian Constitution is advanced in terms of stipulating 
that ratified international treaties are directly applicable and that they constitute an in-
100 Constitution of the Republic of Macedonia (Устав на Република Северна Македонија), “Official Gazette of the 
RM”, Nos. 52/91, 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19 and 36/19, Article 118; Constitution of the Bos-
nia and Herzegovina, (Annex IV General Framework Agreement for Peace in Bosnia and Herzegovina and “Official 
Gazette of the BiH”, No. 25/2009, Amendment I, Article 3; Constitution of Montenegro (Ustav Crne Gore), “Official 
Gazette of Montenegro”, Nos. 1/2007 and 38/2013 – Amendments I-XVI, Article 9.
101 Constitution of the Federation of Bosnia and Herzegovina, (Ustav Federacije Bosne i Hercegovine), “Offi-
cial Gazette of the Federation of Bosnia and Herzegovina” Nos. 1/94,1/94, Amendment I, 13/97, Amendments 
II-XXIV, 13/97-Amendments XXV-XXVI, 16/02 – Amendments XXVII-LIV, 22/02 – Amendments LVI-LXIII, 
52/2002-Amendments LXIV-LXXXVII, 60/02- corr. of Amendment LXXXI, 18/03-Amendment LXXXVIII, 63/03- 
Amendments LXXXIX-XCIV, 9/2004-Amendments XCV-CII, 32/2007-corr., 20/2004-Amendments CIII and CIV, 
33/2004- Amendment CV, 71/2005- Amendments CVI-CVIII, 72/2005- Amendment CVI, 88/2008- Amendment CIX 
and 79/2022- Amendments CX-CXXX, Article 3, Chapter 7 (International Relations).
102 Constitution of the Republic of Macedonia (Устав на Република Северна Македонија), “Official Gazette of the 
RM”, Nos. 52/91, 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19 and 36/19, Article 118.
103 Constitution of the Republic of Macedonia (Устав на Република Северна Македонија), “Official Gazette of the 
RM”, Nos. 52/91, 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19 and 36/19, Article 98. 
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tegral part of the legal system in the Republic of Serbia. Đurić rightly obseves that the 
wording of the Serbian Consitution does not provide a clear answer to the question of 
whether ratification of an international treaty by the National Parliament is necessary 
or whether other envisaged methods of ratification are also sufficient for an interna-
tional treaty to become an integral part of the legal system in the Republic of Serbia 
and as such is directly applicable.104

Moreover, at the same time, the Constitution of the Republic of Serbia envisages that 
ratified international treaties shall be in line with the Constitution. Such a provision 
brings additional confusion to the effect of the constitutionally guaranteed direct ap-
plicability of international treaties in Serbian legal order. Ever since the adoption of 
the Serbian Constitution, much ink has been spilled over the adequacy of the said pro-
visions governing a hierarchy of sources of law in the Serbian legal order.105 Namely, 
both Article 16, paragraph 2 and Article 194, paragraph 4 of the Constitution of the Re-
public of Serbia place ratified international treaties below the Constitution and above 
domestic laws and by-laws. Further to that, Article 16, paragraph 2 and Article 167, 
paragraph 1 of the Constitution of the Republic of Serbia strengthen that provision by 
enabling the Constitutional Court (hereinafter: CC) to deprive ratified international 
treaty of its internal legal force when it does not comply with the Constitution.106

Therefore, in comparison to the Constitution of Montenegro, the Serbian Constitution 
accepts an overly restrictive understanding of the concept of the ratified international trea-
ties that are directly applicable. However, such a constitutionally established hierarchy of 
norms does not constitute an isolated case in comparative constitutional law. In principle, 
the majority of European states do not recognize absolute primacy of international law. 
However, it appears that other countries which do not accept the primacy of ratified in-
ternational treaties, verify their compliance with the respective national constitution as a 
prior rule, meaning before their ratification. In that light, Pejić came up with a compara-
tive law argument, claiming that most of European constitutions established control over 
the constitutionality of international treaties as a prior rule.107 Krstić added that it would 
be desirable that international treaties are verified as compliant with the Constitution prior 
to their ratification in one of the following ways: through their assessment by the relevant 
parliamentary body, relevant ministry, an expert opinion, or opinion of independent bod-
ies dealing with specific matter (e.g. the Commissioner for the Protection of Equality in 
the area of human rights and anti-discrimination).108 On the other hand, Nenadić argues 
104 Đurić, V. 2007. Ustav i međunarodni ugovori. Beograd: Institut za uporedno pravo, pp. 376-377.
105 Zdravković, A. 2019. Međunarodno pravo u važećem Ustavu i amandmanima na Ustav Republike Srbije iz 2018. 
godine – izvitopereni monizam? Evropsko zakonodavstvo, no. 69, p. 38; Krstić, I. 2012. Human Rights Protection in 
Serbia from a Constitutional Standpoint”. In: Tackling Constitutional Challenges on the Road to the European Un-
ion: Perspectives from South-East European Accession Countries, Skopje: Konrad Adenauer Stiftung, pp. 112-114; 
Polovchenko, K.A. 2019. Sources of International Law in the Legal System of a Modern State. Opción, 35(22), pp. 
1507-1522; Đurić, V. 2007. Ustav i međunarodni ugovori. Beograd: Institut za uporedno pravo, pp. 374-388.
106 Krstić, I. 2012. Human Rights Protection in Serbia from a Constitutional Standpoint, In: Tackling Constitutional 
Challenges on the Road to the European Union: Perspectives from South-East European Accession Countries. Skopje: 
Konrad Adenauer Stiftung, p. 113.
107 Pejić, J. 2008. Ustavni sud i kontrola ustavnosti međunarodnih ugovora [Constitutional Court and control of consti-
tutionality in international treaties]. Legal Life, 14 (6), pp. 741-756.
108 Krstić, I. 2012. Human Rights Protection in Serbia from a Constitutional Standpoint. In: Tackling Constitutional 
Challenges on the Road to the European Union: Perspectives from South-East European Accession Countries. Skopje: 
Konrad Adenauer Stiftung, p. 113.
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that applicable Article 169 of the Serbian Constitution shall be interpreted as providing 
ground for the control of the constitutionality of ratified international treaties.109 Accord-
ing to her, there is no law in the Serbian legal system that is exempt from such control, 
since a priori compliance assessment of the constitutionality of laws was established by 
the Constitution of the Republic of Serbia as universal control for all laws, including the 
law on ratification of an international treaty.110 Following her arguments, some academi-
cians who were in favour of prior control of the constitutionality of ratified international 
treaties admitted that although the Serbian Constitution does not directly provide for this 
type of control of international treaties, its Article 169 makes this type of control legally 
permissible.111 However, it seems that legal certainty would be increased, only if the said 
desirable control over the constitutionality of international treaties which would be per-
formed before their ratification is explicitly stipulated by the constitution.
The aforementioned authority of the Serbian CC to deprive a ratified international treaty 
of its internal legal force if it does not comply with the Constitution should be examined 
in view of the international law principle pacta sunt servanda. The Venice Commission 
gives meaningful guidance in that respect. It notices that if the ratified international 
treaty becomes deprived of its internal legal force by the CC, it would be necessary 
either to amend the respective national constitution, which is subject to complex pro-
cedure, or to denounce the respective treaty, or withdraw from it.112 By doing so, the 
violation of international obligations deriving from the treaties ratified by the respective 
State Party will be avoided. The Venice Commission further warns that denunciation 
of or withdrawal from a treaty can be done only if this possibility exists under the con-
crete treaty, or in line with Article 56 of the Vienna Convention on the Law of Treaties. 
The said article of the Vienna Convention on the Law of Treaties by no means allows 
denunciation of or withdrawal from a treaty in each case. Instead, it states that they are 
allowed, only if such a treaty establishes that the parties intended to admit the possibil-
ity of denunciation or withdrawal, or if a right of denunciation or withdrawal may be 
implied by the nature of the treaty. In addition, it is determined that a party shall give not 
less than twelve months’ notice of its intention to denounce or withdraw from a treaty 
once it fulfils the aforementioned conditions.113 All those requirements should be care-
fully considered and met once the Serbian CC decides to denounce or withdraw from a 
certain ratified treaty in order to respect the principle pacta sunt servanda.
When it comes to recognition of the direct applicability of international treaties in 
domestic law, the Constitution of the Republic of Srpska lags behind the rest of the 
analysed countries, as it contains the most ambiguous provision. According to the 
109 Nenadić, B. 2009. Ustavni sud Republike Srbije u svetlu Ustava iz 2006 [Constitutional Court of the Republic of 
Serbia in the Light of 2006 Constitution]. Revus, vol. 11, p.135. 
110 Nenadić, B. 2008. Prethodna kontrola ustavnosti zakona – u svetlu Ustava Republike Srbije od 2006 [Preceding 
control of constitutionality of laws in the light of the Serbian 2006 Constitution]. Pravna riječ, no. 14, pp. 72-81.
111 Pejić, J. 2008. Ustavni sud i kontrola ustavnosti međunarodnih ugovora [Constitutional Court and control of consti-
tutionality in international treaties]. Legal Life, 14(6), pp. 741-756; Polovchenko, K.A. 2019. Sources of International 
Law in the Legal System of a Modern State. Opción, 35(22), pp. 1517-1518.
112 Krstić, I. 2012. Human Rights Protection in Serbia from a Constitutional Standpoint. In: Tackling Constitutional 
Challenges on the Road to the European Union: Perspectives from South-East European Accession Countries. Skopje: 
Konrad Adenauer Stiftung, p. 113.
113 Article 56, paragraph 2 of the Vienna Convention on the Law of Treaties, 1969, available at: https://legal.un.org/ilc/
texts/instruments/english/conventions/1_1_1969.pdf, 30.11.2022.
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Constitution of the Republic of Srpska, the constitutional order is based inter alia on 
guarantees and protection of human rights in line with international standards.114 The 
given general statement in the Constitution on “the protection of human rights in line 
with international standards” is not sufficient for the recognition of the direct applicabil-
ity of the provisions of ratified international treaties in the national law of the Republic 
of Srpska. The identified shortcoming of the Constitution of the Republic of Srpska 
cannot be overcome by the fact that the Constitution of the BiH is also applicable to 
the Republic of Srpska, given that the Constitution of the BIH also does not provide for 
adequate recognition of the direct applicability of ratified international treaties.115

The direct applicability of both international customary law and peremptory norms of 
international law is not explicitly recognized in the constitutions of all the analysed 
countries. Namely, the given constitutions do not explicitly refer to the notions of in-
ternational customary law and peremptory norms of international law. Constitutional 
provisions of the BiH and of its entities are broadly and vaguely formulated and as 
such, they do not refer to direct applicability of any sources of international law, ex-
cept ratified international treaties. Those constitutional provisions recourse to rather 
ambiguous terms, such as ensuring the “highest level of internationally recognized 
human rights and basic freedoms”,116 “guaranteeing and protecting of human rights 
and freedoms in line with international standards,117 and on “general rules of interna-
tional law” as part of the legal order of the FBiH.118 
The notion of “generally accepted norms of international law”, which is included in 
the constitutions of the Republic of Serbia, Montenegro and the Republic of North 
Macedonia, looks like, prima facie, a separate category of sources of international law, 
different from the international customary rules and peremptory norms of international 
law in terms of the internationally accepted classification of sources of international 
114 Constitution of the Republic of Srpska (Ustav Republike Srpske), “Official Gazette of the Republic of Srpska”, Nos. 
21/92 –consolidated text, 28/94 –Amendments XXVI-XVIII, 8/96 -Amendments XLIV-LI, 13/96- Amendments LII-
XCII, 15/96-corr., 16/96- Amendment LIII, 21/96-Amendments LIV-LXV, 21/02-Amendments LXVI-XCII, 26/02-
corr., 30/02-corr., 31/02-Amendments XCIII-XCVIII, 69/02-Amendments XCIX-CIII, 31/03-Amendments CIV and 
CV, 98/03-Amendments CVI-CXII, 115/05- Amendment CXIV, and 117/05-Amendments CXV-CXXI and 48/2011 
– Amendment CXXII and “Official Gazette of the BiH” No. 73/2019- CC decision, Article 5. 
115 Let us recall that the Constitution of the BiH does not go further than saying that BiH and both entities will ensure 
the highest level of internationally recognized human rights and basic freedoms. See Constitution of the Bosnia and 
Herzegovina (Ustav Bosne i Hercegovine), Annex IV General Framework Agreement for Peace in Bosnia and Herze-
govina and “Official Gazette of the BiH”, No. 25/2009, Amendment I), Article 1.
116 Constitution of the Bosnia and Herzegovina (Ustav Bosne i Hercegovine), Annex IV General Framework Agree-
ment for Peace in Bosnia and Herzegovina and “Official Gazette of the BiH”, No. 25/2009, Amendment I, Article 2.
117 Constitution of the Republic of Srpska (Ustav Republike Srpske), “Official Gazette of the Republic of Srpska”, Nos. 
21/92 –consolidated text, 28/94 –Amendments XXVI-XVIII, 8/96 -Amendments XLIV-LI, 13/96- Amendments LII-
XCII, 15/96-corr., 16/96- Amendment LIII, 21/96-Amendments LIV-LXV, 21/02-Amendments LXVI-XCII, 26/02-
corr., 30/02-corr., 31/02-Amendments XCIII-XCVIII, 69/02-Amendments XCIX-CIII, 31/03-Amendments CIV and 
CV, 98/03-Amendments CVI-CXII, 115/05- Amendment CXIV, and 117/05-Amendments CXV-CXXI and 48/2011 
– Amendment CXXII and “Official Gazette of the BiH” No. 73/2019- CC decision, Article 5.
118 Constitution of the Federation of Bosnia and Herzegovina (Ustav Federacije Bosne i Hercegovine), “Offi-
cial Gazette of the Federation of Bosnia and Herzegovina” No. 1/94, 1/94, Amendment I, 13/97, Amendments 
II-XXIV, 13/97-Amendments XXV-XXVI, 16/02 – Amendments XXVII-LIV, 22/02 – Amendments LVI-LXIII, 
52/2002-Amendments LXIV-LXXXVII, 60/02- corr. of Amendment LXXXI, 18/03-Amendment LXXXVIII, 63/03- 
Amendments LXXXIX-XCIV, 9/2004-Amendments XCV-CII, 32/2007-corr., 20/2004-Amendments CIII and CIV, 
33/2004- Amendment CV, 71/2005- Amendments CVI-CVIII, 72/2005- Amendment CVI, 88/2008- Amendment CIX 
and 79/2022- Amendments CX-CXXX, Article 3, Chapter 7 (International Relations).



36 IMPROPER SUPERIOR ORDERS

law, as formulated in Article 38 of the Statute of the ICJ. However, in that regard, it is 
noteworthy that there are different and convincing voices in the legal doctrine. 
Namely, it was argued that the use of the term of “generally accepted norms of inter-
national law” seems to be quite successful, because it allowed the Serbian doctrine 
and judicial practice to encompass by the said term the following categories: norms 
of customary international law, general principles of international law, as well as other 
sources stipulated by Part 1 of Article 38 of the Statute of the ICJ. Dimitrijević claims 
that a broad understanding of the term of “generally accepted norms of international 
law” can be explained by the fact that all these sources are “generally accepted”.119 On 
the other hand, Zdravković rightly argues against this overly broad interpretation of the 
notion of “generally accepted norms of international law”. According to her, the notion 
of “generally accepted norms of international law” in the sense of the Serbian Constitu-
tion should be interpreted to amount only to the category of norms of customary inter-
national law, while not including other sources of international law stipulated by Part 1 
of Article 38 of the Statute of the ICJ, such as judicial decisions, teachings of the most 
highly qualified publicists and the general principles of law recognized by civilized na-
tions. Zdravkovic explains that the aforementioned judicial decisions and the teachings 
of the most highly qualified publicists are subsidiary sources of international law, which 
do not constitute the formal sources of international law. Therefore, there is no reason 
to consider them as a formal source of national law, nor to provide them with direct 
applicability in the legal system of the Republic of Serbia. In addition, she claims that 
the general principles of law recognized by civilized nations should also not be covered 
by the notion of “generally accepted norms of international law” in the sense of the Ser-
bian Constitution, since the said general principles, strictly speaking, become rules of 
international law only if and when they are applied by the ICJ. Those general principles 
are accepted by the “civilized nations” in foro domestico, or more specifically, they are 
originally national rules which cannot be regarded as rules of international law, as long 
as they are not applied by the ICJ as an international court. 120 For those reasons, the 
recourse to the narrow understanding of the notion of “generally accepted norms of in-
ternational law” restricted to the norms of international customary law seems more than 
convincing and therefore such an interpretation became dominant among scholars.121

For those reasons, the recourse to the term “generally accepted norms of international 
law” by the constitutions of the Republic of Serbia, Montenegro and of the Republic of 
North Macedonia can be regarded as a mostly positive example when measured against 
the said indicator. While the dominant approach in the legal doctrine goes in favour of 
including the category of international customary law within the notion of “general ac-
cepted norms of international law” it is silent on the question whether “generally accept-
119 See Dimitrijević, V. et al. 2006. Osnovi međunarodnog javnog prava [Fundamentals of Public International Law]. 
Belgrade: Belgrade Centre for Human Rights. p. 26.
120 Zdravković, A. 2019. Međunarodno pravo u važećem Ustavu i amandmanima na Ustav Republike Srbije iz 2018. 
godine – izvitopereni monizam? Evropsko zakonodavstvo, no. 69, p. 36.
121 Krstić, I. 2015. Status međunarodnog prava u pravnom poretku Republike Srbije i njegova primena u praksi. Pravni 
život, 64 (12), p. 25; Đajić, S. 2013. Primena međunarodnog prava u pravnom poretku Republike Srbije: načela i 
praksa. In: Novaković, M. (ed.), Basic Concepts of Public International Law –Monism and Dualism. Belgrade: Law 
Faculty, Institute of Comparative Law, Institute of International Politics and Economics, p. 498; Nastić, M. 2012. 
Ustavnopravni osnov primene Evropske konvencije za zaštitu ljudskih prava i osnovnih sloboda u postupku pred 
nacionalnim ustavnim sudovima. Doctoral thesis. Niš: Niš University Law Faculty, p. 209, 
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ed norms of international law” should encompass the peremptory norms of international 
law. However, such an inclusion would make perfect sense due to the importance of 
the peremptory norms of international law, and their link with the rules of international 
customary law is undisputable.122 While the Constitution of Montenegro and the Consti-
tution of the Republic of Serbia explicitly provide for the direct applicability of the said 
“generally accepted norms of international law”,123 the Constitution of the Republic of 
North Macedonia determines them as some of fundamental values of the constitutional 
order of the Republic of North Macedonia.124

In a nutshell, the constitutional frameworks of all analysed countries are only partially 
in line with the relevant indicator. The Constitution of Montenegro and the Consti-
tution of the Republic of Serbia contain almost identical provisions governing the 
direct applicability of international treaties, while direct applicability of international 
customary law and peremptory norms of international law failed to be explicitly ad-
dressed. The constitutions of the Republic of North Macedonia, the BiH, the FBiH and 
the Republic of Srpska are not convergent with relevant standards on recognition of 
direct applicability of the three aforementioned categories of sources of internation-
al law, even though the Constitution of the FBiH offers slightly improved solutions 
governing the direct applicability of international treaties than it is the case with the 
Republic of North Macedonia and two entities of the BiH.

Summary Assessment for the Standard

None of the analysed countries provides for a clear prohibition to execute im-
proper superiors’ orders, nor to follow an order whose execution would constitute a 
breach of international criminal law. The legal frameworks of the BiH and its entities 
contain a prohibition to follow orders whose execution constitutes a criminal offence. 
The law of the Republic of Serbia goes one step further, requiring that both orders 
whose execution constitutes either a criminal offence or a misdemeanour shall be re-
fused by a civil servant. The case of North Macedonia is specific, because there are in-
consistencies between different pieces of legislation governing how civil servants shall 
react to superior improper orders, which may create confusion and adversely affect the 
legal security of the general civil service regime in the Republic of North Macedonia. 

Moreover, none of the analysed legal frameworks contains unambiguous rules 
stipulating that a civil servant following an improper superior order will be held indi-
vidually accountable; the normative solutions vary across countries, some of them not 
even being internally consistent. 

There is no applicable disciplinary and misdemeanour framework, which clearly 
addresses the prohibition to obey both an unlawful and unethical order from a superior. 
122 For additional insight into those issues see: Zdravković, A. 2020. Finding the Core of International Law – Jus 
Cogens in the Work of International Law Commission. SEE EU Cluster of Excellence in European and International 
Law, Series of Papers, Vol. 5, Europa Institut, University of Saarbrücken, pp. 141-158.
123 Constitution of Montenegro (Ustav Crne Gore), “Official Gazette of Montenegro”, Nos. 1/2007 and 38/2013 – 
Amendments I-XVI, Article 9; Constitution of the Republic of Serbia (Ustav Republike Srbije), “Official Gazette of 
the Republic of Serbia“, Nos. 98/2006 and 115/2021, Article 16, paragraph 2.
124 Constitution of the Republic of Macedonia (Устав на Република Северна Македонија), “Official Gazette of the 
RM”, Nos. 52/91, 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19 and 36/19, Article 8. 
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However, it should be noted that the normative solutions of the BiH may be considered 
exemplary, as they contain both misdemeanour and disciplinary offences adequately 
addressing issues related to unlawful orders, thus avoiding any confusion about the 
scope of the given prohibition. 

The constitutional provisions of Montenegro, as well as of the Republic of Ser-
bia, explicitly provide for the direct applicability of ratified international treaties, while 
the constitutions of other analysed countries, with a notable exception of the Republic 
of Srpska, provide for the direct applicability of ratified international treaties in na-
tional law, although they do so in a rather implicit manner. In a similar vein with other 
European countries, the direct applicability of both international customary law and 
peremptory norms of international law is not explicitly recognized in the constitutions 
of any of the analysed countries. However, the Constitution of Montenegro and the 
Constitution of the Republic of Serbia explicitly provide for the direct applicability of 
the said “generally accepted norms of international law”, whose meaning is differently 
understood by legal scholars, but indisputably includes the category of international 
customary law. 

Overall, the regulatory frameworks of the BiH, the Republic of Serbia, the Re-
public of Srpska, and Montenegro are mostly not in line with the standard, while the 
legislations of the FBiH and North Macedonia are not in line with the standard.
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Standard 2. The set of obligations to be taken by a civil servant when he/she 
believes that an order received from a superior is unlawful or unethical is 
clearly set out in the statute. 

Indicator 1
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is obliged by a statute to warn a direct superior.

The legal frameworks of the analysed countries are not uniform when it comes to the 
statutory obligation of a civil servant to warn the direct superior if he/she believes that 
an order received from a direct superior is unlawful or unethical. The normative frame-
work of Montenegro includes such an obligation.125 In some instances, such as the case 
of the BiH, North Macedonia and FBiH, a similar statutory obligation of a civil servant 
is in place, although limited to scenarios where a civil servant believes that a received 
order is unlawful, but not unethical.126 The normative framework of the Republic of Ser-
bia also limits the statutory obligation to cases where a civil servant believes that a re-
ceived order is unlawful (but not unethical) and to cases where its execution may cause 
damage. Also, the given obligation under the Serbian law is formulated in a slightly 
different manner than the set indicator, since a civil servant is not required to warn the 
superior, but to inform her/him.127 In the Republic of Srpska, the normative solution is 
more adequate, although again formulated in a slightly different manner, where a civil 
servant is not required to warn the superior, but to inform her/him about the reasons for 
not executing the oral order which seems unethical or unlawful.128 

Indicator 2
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is bound by a statute to require a direct superior to repeat it 
in written form.

The statutory obligation of a civil servant to require a direct superior to repeat a re-
ceived order in written form if he/she believes that it is unlawful or unethical is not 
125 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- CC decision, Article 70, paragraph 2.
126 Law on Public Sector Employees (Закон за вработените во јавниот сектор), “Official Gazette of the Republic of 
Macedonia”, Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, and “Official Gazette of the Republic of North Macedo-
nia”, Nos. 143/19, 14/20, and 302/20, Article 35; Law on Suppression of Corruption and Conflict of Interest (Закон за 
спречување на корупцијата и судирот на интереси), “Official Gazette of the Republic of Macedonia”, No. 12/2019, 
Article 60; Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u instituci-
jama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 
26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 14; Law on 
State Service in the Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji Bosne i Hercego-
vine), “Official Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 77/2006 – decision 
CC, 34/2010 – decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the CC, Article 17.
127 Article 18, paragraph 1 of the Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the 
Republic of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 
99/2014, 94/2017, 95/2018 and 157/2020).
128 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 21.
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fully in place in analysed countries. The statutes of the BiH and the FBiH include the 
said statutory obligation, limiting it to situations where the received superior order 
is allegedly unlawful to the civil servant in question.129 The Montenegrin normative 
solution is more flexible, as a civil servant is not obliged, but only entitled to require a 
repeated order in written form, regardless of the fact whether the superior order is un-
lawful or unethical.130 The legal frameworks of the Republic of North Macedonia, the 
Republic of Serbia and the Republic of Srpska failed to include any aspect of such a 
statutory obligation.131 The Law on Civil Servants of the Republic of Serbia may serve 
as an illustrative example of such a gap. Subject Law stipulates that a civil servant is 
obliged to execute a received superior order which is repeated in written form, as long 
as its execution does not constitute a criminal offence or misdemeanour. However, the 
said Serbian law failed to envisage an obligation of a civil servant to require a direct 
superior to repeat a received order in written form, if he/she believes that it is unlawful 
or unethical.132

Indicator 3
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is required by a statute to directly report all details of the case 
to designated persons within the institution in writing, regardless of whether the 
respective unlawful or unethical order was received in written form or not. The 
notion of “designated person within the institution” refers to respective head or 
an immediate superior of the person who issued the order, as well as to another 
designated person responsible for the legality and integrity of the institution’s 
operation. 

None of the analysed legal frameworks fully introduced the statutory obligation of a 
civil servant to directly report in writing to a designated person all the details of the 
case pertaining to an allegedly unlawful or unethical superior order, regardless of the 
129 Law on State Service in the Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji 
Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 
77/2006 – decision CC, 34/2010 – decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the 
CC, Article 17; Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u in-
stitucijama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 
17/2004, 26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 14, 
paragraph 2.
130Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022-CC decision, Article 70, paragraph 3.
131 Law on Suppression of Corruption and Conflict of Interest (Закон за спречување на корупцијата и судирот на 
интереси), “Official Gazette of the Republic of Macedonia”, No. 12/2019, Article 60; Law on Public Sector Employ-
ees (Закон за вработените во јавниот сектор), “Official Gazette of the Republic of Macedonia”, Nos. 27/14, 199/14, 
27/16, 35/18, and 198/18, and Official Gazette of the Republic of North Macedonia, Nos. 143/19, 14/20, and 302/20, 
Article 35; Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, 
Nos. 118/2008, 117/2011, 37/2012 and 57/2016, Article 21; Article 18, paragraph 2 of the Law on Civil Servants 
(Zakon o državnim službenicima), “Official Gazette of the Republic of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 
- corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 and 157/2020.
132 Article 18, paragraph 2 of the Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the 
Republic of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 
99/2014, 94/2017, 95/2018 and 157/2020.
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fact whether the respective unlawful or unethical order was received in written or un-
written form. What is common for all these frameworks, is that the said statutory obli-
gation is not introduced with regard to unethical superior orders which are not consid-
ered unlawful. The only exception is the normative framework of Montenegro, where 
the said obligation of a civil servant remains fully unimplemented.133 As for the scope 
of the corresponding statutory obligation in the case of the BiH and the FBiH, the said 
statutory obligation to report in writing is limited to situations where the allegedly un-
lawful superior order has been repeated.134 In the Republic of Srpska, the statutory ob-
ligation to directly report in writing is applicable only to cases where the execution of 
an unlawful order would constitute a criminal offence, while in the Republic of Serbia 
it is applicable to cases where such an execution would constitute a criminal offence 
or a misdemeanour.135 The normative framework of North Macedonia seems internally 
inconsistent, as one national statute sets out the given obligation of a civil servant for 
all the allegedly unlawful orders received from a superior,136 while other pieces of na-
tional legislation limit the scope of the introduced obligation only to situations where 
the execution of the received order would constitute a criminal offence.137 
Most of the analysed normative frameworks dealing with reporting of allegedly un-
lawful orders stipulate that it shall be done to an immediate superior of the person 
who issued the order, with the exception of North Macedonia, the Republic of Serbia 
and the Republic of Srpska. More specifically, the legal frameworks of the BiH and 
the FBiH stipulate that all details of such an order shall be reported to the supervisor 
of the person issuing that order. On the other hand, the normative framework of the 
Republic of Macedonia is an exception, since it foresees that such an order shall 
be reported to both the immediate superior of the person who issued the order and 
to another designated institution, which is not directly linked to the superior (State 
Anti-Corruption Agency). The above stated solution could serve as an example to 
other systems in the region, as it ensures much needed impartiality. The cases of the 
Republic of Serbia and the Republic of Srpska are peculiar, because their statutes 
contain a rule that a civil servant shall promptly inform the head of the respective 
institution about receiving an allegedly unlawful order, meaning that the civil serv-
ant does not necessarily report to the immediate superior of the person who issued 
133 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- decision CC, Article 70, paragraph 4.
134 Law on State Service in the Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji 
Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 
77/2006 – decision CC, 34/2010 – decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the 
CC), Article 17, paragraph 2; Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj 
službi u institucijama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 
4/2004, 17/2004, 26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, 
Article 14, paragraph 2.
135 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 21; Article 18 paragraph 3 of the Law on Civil Servants (Zakon o 
državnim službenicima), „Official Gazette of the Republic of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 
64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 and 157/2020.
136 Law on Suppression of Corruption and Conflict of Interest (Закон за спречување на корупцијата и судирот на 
интереси), “Official Gazette of the Republic of Macedonia”, No. 12/2019, Article 60, paragraph 2.
137 Law on Public Sector Employees (Закон за вработените во јавниот сектор), “Official Gazette of the Republic of 
Macedonia), Nos. 27/14, 199/14, 27/16, 35/18, and 198/18, and “Official Gazette of the Republic of North Macedo-
nia”, Nos. 143/19, 14/20, and 302/20, Article 35, paragraph 3.
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the order. Exceptionally, under specific circumstances, where an allegedly improper 
order is issued by the very head of the institution, the statutes of the Republic of Ser-
bia and of the Republic of Srpska prescribe that a civil servant shall report to a body 
overseeing the work of the institution where the superior is employed.138 This norma-
tive solution also seems well-tailored, as it explicitly regulates the situation where 
an allegedly improper order has been issued by the head of the respective institution.

Summary Assessment for the Standard

The legal frameworks of the analysed countries are not uniform when it comes to 
the statutory obligation of a civil servant to warn a direct superior, if he/she believes that 
an order received from a direct superior is unlawful or unethical. While the normative 
framework of Montenegro includes such an obligation, in the majority of analysed coun-
tries, such as the BiH, the FBiH, the Republic of Serbia and North Macedonia a similar 
statutory obligation of a civil servant is in place, although limited to scenarios where the 
civil servant believes that a received order is unlawful but not unethical. The Republic 
of Srpska stipulates an obligation similar to the said Montenegrin obligation, since it is 
applicable to both unlawful and unethical orders, but is slightly differently formulated, 
because a civil servant is not required to warn the superior, but to inform him/her.

The statutory obligation of a civil servant to require that the direct superior repeat 
the order in written form, if he/she believes that it is unlawful or unethical, is not fully in 
place in analysed countries. While the statutes of the BiH and the FBiH include the said 
statutory obligation, limiting it to situations where the received superior order is alleged-
ly unlawful, Montenegrin law contains more flexible rules, since the civil servant is not 
obliged but only entitled to require the order to be repeated in written form. Conversely, 
the legal frameworks of the Republic of North Macedonia, the Republic of Serbia and 
the Republic of Srpska failed to include any aspect of such a statutory obligation.

None of the analysed legal frameworks fully introduced the statutory obligation 
of a civil servant to directly report in writing to a designated person all the details of 
the case pertaining to an allegedly unlawful or unethical superior order, regardless of 
whether the respective unlawful or unethical order was received in written or unwritten 
form. The only exception is the normative framework of Montenegro, where the said 
obligation of a civil servant remains fully unimplemented. In addition, the normative 
solution of the Republic of North Macedonia could serve as an example for other sys-
tems in the region, as it ensures needed impartiality by stipulating that a civil servant 
shall promptly inform both the immediate superior of the person who issued the order 
and another designated institution, which is not directly linked to the superior.

Overall, the regulatory frameworks of the BiH and the FBiH show some departures 
from the standard, while the legislations of the Republic of Serbia and North Macedonia 
demonstrate significant departures from the standard. Finally, the normative solutions of 
the Republic of Srpska are mostly not in line with the standard. 
138 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 21; Article 18, paragraph 3 of the Law on Civil Servants (Zakon o 
državnim službenicima), “Official Gazette of the Republic of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 
64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 and 157/2020, Article 18, paragraph 3. 
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Standard 3. The safe and confidential mechanism is determined by a statute 
in order to advise and guide a subordinate on how to react in the case when 
he/she believes that an order received from a direct superior is unlawful or 
unethical.

Indicator 1
Availability of respective hotline channels or other trustful mechanisms to a civil 
servant who believes that an order received from a direct superior is unlawful or 
unethical is determined by a statute. The civil servant should be advised through 
a given mechanism whether the given conduct would constitute a criminal of-
fence, misdemeanour or any other offence, as well as whether the case could be 
reported to a competent public prosecution office or police. In that context, the 
civil servant has a statutory right to ask anonymously for advice.

None of the analysed countries adequately provides, on the statutory level, for the 
availability of trustful mechanisms to advise and guide a civil servant who believes 
that an order received from a direct superior is unlawful or unethical. The same applies 
to the inclusion of the right to ask anonymously for advice in that regard. 
Indicator 2
Qualifications of the staff of the respective hotline channels or other trustful 
mechanisms are specified by secondary legislation. Their staff is qualified to ad-
vise, inter alia, whether a certain superior order is unlawful or unethical. The staff 
is also qualified to advise whether the certain order complies with international 
human rights, international criminal law and humanitarian law. 

The bylaws establishing the appropriate mechanisms followed by required qualifica-
tions of their staff have not been identified in any of the analysed countries. 

Summary Assessment for the Standard

None of the analysed countries adequately provides, on the statutory level, the 
availability of trustful mechanisms to advise and guide a civil servant who believes 
that an order received from a direct superior is unlawful or unethical. Also, there are no 
bylaws in force which establish the appropriate mechanisms followed by the required 
qualifications of their staff in all the analysed countries. Consequently, none of the 
analysed legislative frameworks are in line with the given standard.
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Standard 4. Effective complaint mechanisms are determined by a statute 
for civil servants whose rights are threatened or denied as a result of refusal 
to comply with an unlawful or unethical superior order. 

Indicator 1
Internal mechanisms providing sanctions against violators of the respective rules 
are clearly set out in the statute (e.g. inspectorates, ethical committees).

None of the analysed countries provides effective internal complaint mechanisms for 
civil servants whose rights are threatened or denied as a result of refusal to comply 
with unlawful or unethical superior orders on the statutory level. The anti-corruption 
law of North Macedonia is distinctive, as it stipulates that no one can be held liable nor 
suffer any consequences as a result of his/her refusal to obey an unlawful order, as long 
as he/she has reported its alleged unlawfulness to competent authorities. Moreover, 
the said law determines that a civil servant who reports an allegedly unlawful order 
and refuses to execute such an order is protected as a whistle-blower.139 However, the 
said law failed to specify the applicable internal complaint mechanisms in that regard, 
and its provisions show that a civil servant is to be protected only through external 
mechanisms. 

Indicator 2
External mechanisms providing sanctions against violators of the respective 
rules are clearly set out in the statute (e.g. an administrative instance and the 
court).

None of the analysed legal frameworks establishes external complaint mechanisms 
to provide effective protection for civil servants whose rights are threatened or de-
nied as a result of refusal to comply with any kind of improper order, with the ex-
ception of the anti-corruption law of North Macedonia, which designates the State 
Anti-Corruption Commission as the competent body acting in line with the Law on 
Protection of Whistle-Blowers in that regard.140 The apparent lack of established 
mechanisms, both external and internal, results from the fact that most of the ana-
lysed countries oblige civil servants to execute improper repeated orders of a superi-
or, unless their observance constitutes a criminal offence. Therefore, due to the lack 
of clear and all-encompassing prohibition to execute improper orders, the current 
legal frameworks of analysed countries, except for North Macedonia, fail to estab-
lish complaint mechanisms which provide effective protection for civil servants 
whose rights are threatened or denied as a result of refusal to comply with any kind 
of improper order.

139 Law on Suppression of Corruption and Conflict of Interest (Закон за спречување на корупцијата и судирот на 
интереси), “Official Gazette of the Republic of Macedonia”, No. 12/2019, Article 60.
140 Ibidem.
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Indicator 3
Retaliation against civil servants who refused compliance with unlawful or un-
ethical instructions is forbidden and those who retaliate incur administrative or 
criminal liability.

None of the analysed legal frameworks forbids retaliation against civil servants who 
refused compliance with improper instructions, with the exception of North Macedo-
nia, whose anti-corruption law forbids retaliation against civil servants in that regard, 
but only in an indirect and implicit manner. Namely, the anti-corruption law of North 
Macedonia stipulates that no civil servant can be held liable, nor suffer any conse-
quences as a result of his/her refusal to obey an unlawful order, provided that he/she 
reported its alleged unlawfulness to competent authorities. However, even that law 
failed to explicitly address the prohibition of retaliation against civil servants who 
refused compliance with an improper superior order.141

None of the analysed legal frameworks includes a provision stating that those who 
retaliate incur administrative or criminal liability. Moreover, no explicit offences are 
introduced in that regard. Most of the analysed countries, such as the BiH, its entities, 
the Republic of Serbia and Montenegro, do contain disciplinary offences which can be 
applicable to those who retaliate. However, those disciplinary offences do not specif-
ically address cases where a civil servant is subject to retaliation. Instead, those disci-
plinary offences, such as abuse of office,142 exceeding the authority of a civil servant,143 
violation of the code of conduct of civil servants,144 and misconduct during working 
hours with peers and subordinates and the public,145 are very broadly and vaguely 
141 Ibidem.
142 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- decision CC, Article 95, Law on State Service in the 
Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji Bosne i Hercegovine), “Official 
Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 77/2006 – decision CC, 34/2010 – 
decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the CC, Article 55; Law on State Service 
in the Institutions for Bosnia and Herzegovina, Official Gazette of the BiH, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 
4/2004, 17/2004, 26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, 
Article 54, Article 17, paragraph 2; Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the 
Republic of Srpska”, Nos. 118/2008, 117/2011, 37/2012 and 57/2016, Article 68; Law on Civil Servants (Zakon o 
državnim službenicima), “Official Gazette of the Republic of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 
64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 and 157/2020, Article 109, paragraph 1.
143 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- decision CC, Article 95, Law on State Service in the 
Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji Bosne i Hercegovine), “Official 
Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 77/2006 – decision CC, 34/2010 
– decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the CC), Article 55; Law on State Ser-
vice in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama Bosne i Hercegovine), 
“Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 26/2004, 37/2004, 48/2005, 
2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 17, paragraph 2; Law on Civil Servants 
(Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 118/2008, 117/2011, 37/2012 
and 57/2016, Article 68.
144 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 68.
145 Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), “Official Gazette 
of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- decision CC, Article 95, paragraph 1, point 9. The Law 
on Civil Servants of the Republic of Serbia contains less comprehensively determined disciplinary offence compared 
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formulated. This has an adverse effect both on their effectiveness and overall legal 
security. For the same reason, the liability of those who retaliate cannot be adequately 
addressed through such disciplinary offences.

Summary Assessment for the Standard

None of the statutes of the analysed countries provides effective internal com-
plaint mechanisms for civil servants whose rights are threatened or denied as a result 
of refusal to comply with unlawful or unethical superior orders. Although the anti-cor-
ruption law of North Macedonia stipulates that no one can be held liable, nor suffer any 
consequences as a result of his/her refusal to obey an unlawful order, as long as it was 
reported accordingly, it fails to specify the applicable internal complaint mechanisms 
in that regard.

In a similar vein, the analysed legal frameworks do not establish external com-
plaint mechanisms to provide effective protection for civil servants whose rights are 
threatened or denied as a result of refusal to comply with any kind of improper order. 
The only exception is the anti-corruption law of North Macedonia, which designates 
the State Anti-Corruption Commission as the competent body in that regard. The ap-
parent lack of established mechanisms, both external and internal, results from the 
fact that all the analysed countries failed to set out an all-encompassing prohibition to 
execute improper orders. 

None of the analysed legal frameworks forbids retaliation against civil serv-
ants who refused compliance with improper instructions, with the exception of North 
Macedonia, whose anti-corruption law forbids retaliation against civil servants in 
that regard, but only in an indirect and implicit manner. Consequently, none of the 
analysed countries, with the exception of North Macedonia, is in line with the stand-
ard. On the other hand, North Macedonia shows significant departures from the given 
standard. 

to other specified countries, since it amounts to misconduct with peers, while it does not explicitly encompass mis-
conduct with subordinates and the public. See Law on Civil Servants (Zakon o državnim službenicima), “Official 
Gazette of the Republic of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 
104/2009, 99/2014, 94/2017, 95/2018 and 157/2020, Article 109, paragraph 1.
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Standard 5. Disciplinary offences and procedures adequately support and 
strengthen protection with regard to unlawful and unethical superior orders.

Indicator 1
A specific disciplinary or misdemeanour offence amounting to knowingly issuing 
unlawful or unethical orders by a superior, including a high-ranking officer, is set 
out in a statute. 

Out of six analysed legal frameworks, only the BiH law contains the misdemeanour 
offence of knowingly issuing an unlawful order by a superior, potentially including a 
high-ranking officer, while none of the legal frameworks foresees an offence of know-
ingly issuing an unethical superior order. More specifically, the BiH law sets out the 
misdemeanour offence of repeating manifestly unlawful order by a superior, although 
the superior was previously warned by a subordinate about its unlawfulness, which 
clearly confirms the existence of a mental element of the person’s intention.146 This 
misconduct can be performed by any superior, as long as he/she is considered a re-
sponsible person in the given institution, meaning that high-ranking officers are eli-
gible to become perpetrators of the said misdemeanour, only if they are considered to 
be a responsible person.147 However, this legal solution has to be improved in order 
to potentially extend the applicability of the given offence to all high-ranking officers. 
Other analysed legal frameworks do not regulate the given offence, either through their 
disciplinary or misdemeanour provisions. 

It is noteworthy that some of the analysed legal frameworks, such as the case of the 
Serbian Law on Civil Servants, include a broadly formulated disciplinary offence of 
civil servants’ unlawful performance.148 The given disciplinary offence can be poten-
tially applicable to those civil servants, who knowingly issue unlawful or unethical 
superior orders. However, their liability cannot be adequately addressed through such 
a disciplinary offence, since it does not specifically address cases where a civil servant 
knowingly issues improper orders as a superior.

Indicator 2
A specific disciplinary offence amounting to knowingly issuing unlawful or un-
ethical orders by persons performing the tasks of senior management and heads 
of administrative bodies is set out in a statute.

None of the analysed legal frameworks foresees a disciplinary offence of know-
ingly issuing unethical superior orders. Out of six analysed legal frameworks, only 
146 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama Bosne 
i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 26/2004, 
37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 63, paragraph 10.
147 Ibidem.
148 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Serbia”, Nos. 
79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 
and 157/2020, Article 109, paragraph 1, point 2.
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the BiH statute contains the misdemeanour offence of knowingly issuing unlawful 
orders by a superior, potentially including persons performing the tasks of senior 
management and heads of administrative bodies. More specifically, the BiH law sets 
out the misdemeanour offence of repeating manifestly unlawful orders by a superior, 
although the superior was previously warned by a subordinate about its alleged un-
lawfulness, which further confirms the existence of the mental element of a person’s 
intention.149 The given misdemeanour offence can be performed by any superior, as 
long as he/she is considered a responsible person in the given institution. This means 
that persons performing the tasks of senior management and heads of administrative 
bodies are also eligible to be considered perpetrators of the said misdemeanour.150 
However, this normative solution has to be improved in order to potentially extend 
the applicability of the given offence to all persons performing the tasks of senior 
management and heads of administrative bodies. Conversely, other analysed legal 
frameworks do not regulate the given offence either through their disciplinary or 
misdemeanour provisions.

Indicator 3
A statute determines disciplinary offences for non-execution of superior orders 
that are graded depending on the severity of particular conduct. 

None of the six analysed legal frameworks sets out disciplinary offences for non-exe-
cution of superior orders that are graded depending on the severity of particular con-
duct. Although the laws of Montenegro, the Republic of Serbia, the Republic of Srp-
ska and North Macedonia do classify disciplinary offences into serious and minor 
offences, they fail to grade disciplinary offences for non-execution of superior orders 
based on the severity of particular conduct. Instead, those laws consider each disci-
plinary offence of non-execution of superior orders as a serious disciplinary offence, 
thus failing to distinguish its minor form from its serious form.151 On the contrary, the 
BiH law does not classify disciplinary offences into minor and serious depending on 
the severity of particular conduct at all. However, the BiH law includes clearly formu-
lated disciplinary offences for non-execution of legal superior orders.152 Finally, the 
149 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama Bosne 
i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 26/2004, 
37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 63, paragraph 10.
150 Ibidem.
151 Law on Administrative Servants (Закон за административни службеници), Official Gazette of the Republic 
of Macedonia, Nos. 27/14, 199/14, 48/15, 154/15, 5/16, 142/16, and 11/18 and Official Gazette of the Republic of 
North Macedonia, 275/2019 and 14/20, Article 73, paragraph 1, point 7; Law on Civil Servants (Zakon o državnim 
službenicima), “Official Gazette of the Republic of Srpska”, Nos. 118/2008, 117/2011, 37/2012 and 57/2016, Article 
68, paragraph 2; Law on Civil Servants and State Employees (Zakon o državnim službenicima i namještenicima), 
“Official Gazette of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- decision CC, Article 95; Law on 
Civil Servants (Zakon o državnim službenicima), „Official Gazette of the Republic of Serbia”, No. 79/2005, 81/2005 
- corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 and 157/2020, 
Article 109, paragraph 1, point 1.
152 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama 
Bosne i Hercegovine), “Official Gazette of the BiH”, No. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 
26/2004, 37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017, Article 54, para-
graph 2, point e); 



53Vesna Ćorić

legal framework of the FBiH does not contain any form of disciplinary offence for the 
non-execution of superior orders.153

Indicator 4
The statutory provisions ensuring needed guarantees of impartiality and objec-
tivity of the disciplinary proceedings conducted against a minister or persons 
performing the tasks of senior management, as well as heads of administrative 
bodies, are set out in a statute. 

The statutory provisions of the majority of the analysed countries do provide guaran-
tees of impartiality and objectivity of the disciplinary proceedings conducted against 
a minister or persons performing the tasks of senior management, with the exception 
of the laws of the BiH, of the FBiH and of the Republic of Serbia.154 More concrete-
ly, the respective laws of the BiH, as well as of the FBiH, do not contain specific 
provisions governing the conduct of disciplinary proceedings against a minister and 
persons performing the tasks of senior management, which adversely affects the im-
partiality and objectivity of the disciplinary proceedings and overall legal certain-
ty.155 Similarly, the Serbian law implicitly provides guarantees of impartiality and 
objectivity of the disciplinary proceedings conducted against persons performing the 
tasks of senior management, as well as against heads of administrative bodies, but 
in an implicit manner. However, those guarantees are not applicable to the discipli-
nary proceedings conducted against a minister. More specifically, the Law on Civil 
Servants of the Republic of Serbia includes specific provisions on the conduct of 
disciplinary proceedings against persons performing the tasks of senior management, 
which contributes to the quality and provides needed safeguards of such disciplinary 
proceedings.156 In contrast, other analysed countries include specific provisions on 
conducting disciplinary proceedings against a minister and persons performing the 
tasks of senior management, thus contributing to the quality and creating safeguards 
of such disciplinary proceedings.

153 Law on State Service in the Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji 
Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 
77/2006 – decision CC, 34/2010 – decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the 
CC, Article 55.
154 Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 21; Law on Civil Servants and State Employees (Zakon o državnim 
službenicima i namještenicima), “Official Gazette of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- de-
cision CC, Article 102; Law on Civil Servants (Zakon o državnim službenicima), „Official Gazette of the Republic 
of Serbia”, Nos. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 
94/2017, 95/2018 and 157/2020, Article 120.
155 Law on State Service in the Institutions for Bosnia and Herzegovina (Zakon o državnoj službi u institucijama Bosne 
i Hercegovine), “Official Gazette of the BiH”, Nos. 12/2002, 19/2002, 8/2003, 35/2003, 4/2004, 17/2004, 26/2004, 
37/2004, 48/2005, 2/2006, 50/2008 – other law, 43/2009, 8/2010, 40/2012 and 93/2017; Law on State Service in the 
Federation of the Bosnia and Herzegovina (Zakon o državnoj službi u Federaciji Bosne i Hercegovine), “Official 
Gazette of the FBiH”, Nos. 29/2003, 23/2004, 39/2004, 54/2004, 67/2005, 8/2006, 77/2006 – decision CC, 34/2010 – 
decision CC, 45/2010 – other law, 4/2012, 99/2015 and 9/2017 – decision of the CC.
156 See Law on Civil Servants (Zakon o državnim službenicima), „Official Gazette of the Republic of Serbia”, No. 
79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018 
and 157/2020, Article 120.
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Summary Assessment for the Standard

Out of six analysed legal frameworks, only BiH law contains the misdemeanour 
offence of knowingly issuing unlawful orders by a superior, which may potentially 
include a high-ranking officer and persons performing the tasks of senior management 
and heads of administrative bodies in the capacity of perpetrators. Thus, this miscon-
duct can be performed by any superior, as long as he/she is considered a responsible 
person in the given institution. For that reason, this legal solution has to be improved in 
order to potentially extend the applicability of the given offence to all the high-ranking 
officers and persons performing the tasks of senior management and heads of adminis-
trative bodies. On the other hand, none of the legal frameworks foresees an offence of 
knowingly issuing an unethical superior order. 

A specific disciplinary offence for non-execution of superior orders is set out in 
the statutes of all the analysed countries, with the exception of the FBiH. However, 
all the analysed countries failed to grade disciplinary offences for non-execution of 
superior orders based on the severity of particular conduct. The statutory provisions of 
most of the analysed countries do provide guarantees of impartiality and objectivity of 
the disciplinary proceedings conducted against a minister or persons performing the 
tasks of senior management, with the exception of the laws of the BiH, of the FBiH 
and of the Republic of Serbia.157 

Overall, the analysed countries are mostly not in line with the standard, with the 
exception of the BiH, the FBiH and the Republic of Serbia. While the legal framework 
of the BiH shows significant departures from the standard, the normative solutions in 
the Republic of Serbia and the FBiH are fully not in line with the standard.

157 See Law on Civil Servants (Zakon o državnim službenicima), “Official Gazette of the Republic of Srpska”, Nos. 
118/2008, 117/2011, 37/2012 and 57/2016, Article 21; Law on Civil Servants and State Employees (Zakon o državnim 
službenicima i namještenicima), “Official Gazette of Montenegro”, Nos. 2/2018, 34/2019, 8/2021, and 37/2022- de-
cision CC, Article 102; Law on Civil Servants (Zakon o državnim službenicima), „Official Gazette of the Republic 
of Serbia”, No. 79/2005, 81/2005 - corr., 83/2005 - corr., 64/2007, 67/2007 - corr., 116/2008, 104/2009, 99/2014, 
94/2017, 95/2018 and 157/2020, Article 120.
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Standard 6. It is ensured that an order issued during a state of war, state 
of emergency or an armed conflict should never be executed, if it consti-
tutes a breach of international humanitarian law and international crim-
inal law.

Indicator 1
The constitutional legal framework ensures human rights guarantees which are 
non-derogable under any circumstances, including a state of war, state of emer-
gency or an armed conflict. 

All of the analysed constitutions ensure, either explicitly or implicitly, human rights 
guarantees which are non-derogable under any circumstances, including a state of 
war, state of emergency or an armed conflict. While the constitutions of North Mace-
donia, the Republic of Serbia, Montenegro, and the Republic of Srpska clearly speci-
fy human rights and freedoms which are non-derogable under any circumstances, the 
constitutions of the BiH and the FBiH are somewhat less explicit.158 More specifically, 
the constitutions of the BiH and the FBiH implicitly address the issue of non-deroga-
bility, stipulating that the ECHR is directly applicable in the BiH159 or that it has the 
same legal force as constitutional provisions of the Constitution of the FBiH.160 Since 
the ECHR specifies non-derogable rights, it may be concluded that the Constitution 
of the BiH and the Constitution of the FBiH also, to some extent, meet this indica-
tor.161 However, it seems that the normative solutions of countries which explicitly 
foresee non-derogable rights in their respective constitutions are more transparent, 
which is conducive to legal certainty. 
158 Constitution of Montenegro (Ustav Crne Gore), “Official Gazette of Montenegro”, Nos. 1/2007 and 38/2013 
– Amendments I-XVI, Article 25; Constitution of the Republic of Macedonia (Устав на Република Северна 
Македонија), “Official Gazette of the RM”, Nos. 52/91, 1/92, 31/98, 91/01, 84/03, 107/05, 3/09, 49/11, 6/19 and 
36/19, Article 54; Constitution of the Republic of Serbia (Ustav Republike Srbije), “Official Gazette of the Republic 
of Serbia“, Nos. 98/2006 and 115/2021, Article 202; Constitution of the Republic of Srpska (Ustav Republike Srp-
ske), “Official Gazette of the Republic of Srpska”, Nos. 21/92 –consolidated text, 28/94 –Amendments XXVI-XVIII, 
8/96 -Amendments XLIV-LI, 13/96- Amendments LII-XCII, 15/96-corr., 16/96- Amendment LIII, 21/96-Amend-
ments LIV-LXV, 21/02-Amendments LXVI-XCII, 26/02-corr., 30/02-corr., 31/02-Amendments XCIII-XCVIII, 
69/02-Amendments XCIX-CIII, 31/03-Amendments CIV and CV, 98/03-Amendments CVI-CXII, 115/05- Amend-
ment CXIV, and 117/05-Amendments CXV-CXXI and 48/2011 – Amendment CXXII and “Official Gazette of the 
BiH” No. 73/2019- CC decision, Article 81.
159 Constitution of the Bosnia and Herzegovina (Ustav Bosne i Hercegovine), Annex IV General Framework Agree-
ment for Peace in Bosnia and Herzegovina and “Official Gazette of the BiH”, No. 25/2009, Amendment I, Article 2, 
paragraph 2. 
160 Constitution of the Federation of Bosnia and Herzegovina (Ustav Federacije Bosne i Hercegovine), “Offi-
cial Gazette of the Federation of Bosnia and Herzegovina” Nos. 1/94, 1/94, Amendment 1, 13/97, Amendments 
II-XXIV, 13/97- Amendments XXV-XXVI, 16/02 – Amendments XXVII-LIV, 22/02 – Amendments LVI-LXIII, 
52/2002-Amendments LXIV-LXXXVII, 60/02- corr. of Amendment LXXXI, 18/03-Amendment LXXXVIII, 63/03- 
Amendments LXXXIX-XCIV, 9/2004-Amendments XCV-CII, 32/2007-corr., 20/2004-Amendments CIII and CIV, 
33/2004- Amendment CV, 71/2005- Amendments CVI-CVIII, 72/2005- Amendment CVI, 88/2008- Amendment CIX 
and 79/2022- Amendments CX-CXXX, Annex. 
161 It is noteworthy that the ECtHR distinguishes cases wherein there is a violation of derogable rights from cases in 
which there is a violation of non-derogable rights, since its role is much more proactive when it comes to awarding 
damages for violations of those two categories of rights. See Ćorić, V. 2017. Naknada štete pred evropskim nadnacion-
alnim sudovima. Beograd: Institut za uporedno pravo, p. 113.
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Indicator 2
When the criminal legal framework sets out more severe punishments for crimes 
committed during a state of war, state of emergency or an armed conflict and the 
execution of a superior order would constitute such crime, the order should never 
be executed if it does not comply with minimum guarantees set out by interna-
tional humanitarian law and international criminal law.

The criminal law frameworks of all the analysed countries, with the exception of 
the Republic of Serbia and Montenegro, provide for sufficient guarantees that a sub-
ordinate will be sentenced, if he/she commits a crime on superior command and by 
doing so violates the rules of international humanitarian or international criminal law. 
Although the wording of the relevant criminal law provisions vary across the coun-
tries, it is noteworthy that the criminal legislation of North Macedonia is the most 
advanced, since it stipulates that a subordinate shall be sentenced, if the criminal of-
fence committed either constitutes genocide, a war crime or a crime against humanity, 
or fulfils the requirement that the subordinate knew that the received superior order 
was unlawful.162 It seems that the Criminal Law of the BiH unnecessarily introduces 
an additional criterion for the existence of a criminal offence, reflected in the max-
imum duration of potential imprisonment for criminal offences other than genocide 
and crimes against humanity.163 Finally, the normative solutions in the Republic of 
Serbia and Montenegro seem inadequate, given that their criminal codes introduce 
only the criteria of prescribed maximum potential duration of imprisonment along 
with the subjective element of being aware of the unlawfulness of such an order when 
assessing whether a subordinate is to be sentenced for executing a superior order. By 
doing so, the criminal codes of the Republic of Serbia and of Montenegro failed to 
address the criterion of compliance with the rules of international humanitarian law 
and international criminal law.164 

Summary Assessment for the Standard

All of the analysed constitutions ensure, either explicitly or implicitly, human 
rights guarantees which are non-derogable under any circumstances, including a state 
of war, state of emergency or an armed conflict. While the constitutions of North 
162 Criminal Code (Кривичниот законик) “Official Gazette of the Republic of North Macedonia” nos. 37/1996, 
80/1999, 4/2002, 43/2003, 19/2004, 81/2005, 60/2006, 73/2006, 7/2008, 139/2008, 114/2009, 51/2011, 135/2011, 
185/2011, 142/2012, 166/2012, 55/2013, 82/2013, 14/2014, 27/2014, 28/2014, 41/2014, 115/2014, 132/2014, 
160/2014, 199/2014, 196/2015, 226/2015, 97/2017 and 248/2018, Article 352.
163 Criminal Law of the BiH (Krivični zakon Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 3/2003, 
32/2003-corr., 37/2003, 54/2004, 61/2004, 30/2005, 53/2006, 8/2010, 47/2014, 22/2015, 40/2015, 35/2018 and 
46/2021, Article 246. 
164 Criminal Code of Montenegro (Krivični zakonik Crne Gore), “Official Gazette of the RCG”, Nos. 70/2003, 
13/2004, - correction and 47/2006 and „Official Gazette of Montenegro“, Nos. 40/2008, 25/2010, 32/2011, 64/2011- 
other law, 40/2013, 56/2013 – correction, 14/2015, 42/2015, 58/2015 – other law, 44/2017, 49/2018 and 3/2020, Arti-
cle 485; Criminal Code (Krivični zakonik), “Official Gazette of the Republic of Serbia”, Nos. 85/2005, 88/2005-corr., 
107/2005-corr., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 and 35/2019, Article 430.
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Macedonia, the Republic of Serbia, Montenegro, and the Republic of Srpska clearly 
specify human rights and freedoms which are non-derogable under any circumstanc-
es, the constitutions of the BiH and FBiH are less explicit. 

The criminal law frameworks of all the analysed countries, with the exception of 
the Republic of Serbia and Montenegro, provide for sufficient guarantees that a subor-
dinate will be sentenced, if he/she commits a crime on superior command and by doing 
so violates the rules of international humanitarian or international criminal law. The 
criminal law provisions of North Macedonia are the most advanced, since they fully 
introduced the criterion of compliance with the rules of international humanitarian 
law and international criminal law, while the Criminal Law of the BiH unnecessarily 
imposed an additional criterion in that regard. Finally, the normative solutions in the 
Republic of Serbia and Montenegro are inadequate, since they failed to address the 
criterion of compliance with the rules of international humanitarian law and interna-
tional criminal law.

Overall, the legal framework of North Macedonia is in line with the standard. 
On the other hand, the legal frameworks of the Republic of Serbia and Montenegro 
demonstrate some departure from the standard, while the legislation of the BiH shows 
significant departure from the standard. Please note that the second indicator within 
this standard was not applicable to the legal frameworks of the Republic of Srpska and 
the FBiH due to the specifics of their criminal statutes. Consequently, the second layer 
of assessment was not conducted for this standard with regard to the legal frameworks 
of the Republic of Srpska and the FBiH.
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4.2. Military Service Regime

Standard 1. It is ensured that civil servants are made aware that following 
an improper order of a superior is prohibited.

Indicator 1
Clear prohibition for a civil servant not to follow an improper order is provided 
for in the statute.

None of the analysed countries provides for a clear and all-encompassing prohibition 
for a person serving in the Armed Forces not to follow both unlawful and unethical 
superior orders. The legal framework of North Macedonia is the most advanced in 
that respect, given that both the Law on Service in the Armed Forces of the Republic 
of North Macedonia and the Law on Defence implicitly envisage this prohibition by 
stipulating that an order whose execution would constitute a criminal offence shall not 
be executed by a person serving in the Armed Forces.165 
Conversely, the legal frameworks of Montenegro and of the BiH do not contain a 
clear prohibition for persons in service in the Armed Forces not to follow unlawful 
or unethical orders of a superior.166 Instead, both legal frameworks appear more 
flexible, as it stems from their provisions that persons serving in the Armed Forces 
are not prohibited from executing such an order. Instead, they are only entitled to 
refuse to execute an order that would constitute a criminal offence. A peculiar short-
coming of the BiH legal framework is that its provisions governing the execution of 
superior orders are applicable to military personnel only, but not to other categories 
of persons serving in the Armed Forces, such as civilian personnel.167 Neither of the 
said two legal frameworks are sufficiently explicit in that regard and both contain 
legal gaps, since they set out an obligation to inform a designated person once they 
receive a superior order whose execution constitutes a criminal offence. Further, 
both laws failed to regulate whether such a superior order has to be subsequently 
refused or not.168 
Finally, the military legislation of the Republic of Serbia envisages inconsistent norma-
tive solutions in that respect. The Law on the Armed Forces of Serbia contains an insuf-
ficiently comprehensive prohibition, by stipulating that a superior order whose execu-
tion would constitute a criminal offence shall not be executed by a person serving in the 
165 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 36/10, No. 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 101/19, 
275/19, 14/20, and 171/22, Article 8; Law on Defence (Закон за одбрана), “Official Gazette of the Republic of Mace-
donia”, Nos. 42/01, 5/03, 58/06, 110/08, 51/11, 151/11, 215/15, “Official Gazette of the Republic of North Macedonia” 
No. 42/20, Article 28.
166 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official Gazette of Montenegro“, Nos. 
51/17 and 34/19. 
167 Article 17 of the Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Her-
cegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18 read in conjunction 
with Article 3 of the same law. 
168 Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Of-
ficial Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 17.
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Armed Forces.169 On the other hand, the Law on Defence contains different normative 
solutions, as it does not oblige, but only entitles a person serving in the Armed Forces 
to refuse to comply with an unlawful order.170

Indicator 2
Clear prohibition for a civil servant not to follow an order whose execution would 
constitute a breach of international criminal law. 

None of the legislations of the analysed countries foresees an explicit prohibition for a 
person serving in the Armed Forces not to follow an order whose execution would con-
stitute a breach of international criminal law. The lack of such a prohibition is particu-
larly apparent in Montenegro and BiH, given that the laws of those countries do not 
include an explicit prohibition not to execute any kind of improper superior order.171 
The statutes of those two countries foresee that persons serving in the Armed Forces, 
or, in the case of Bosnia and Herzegovina, only military personnel, have to comply 
with international law in performing armed service in part dealing with the protection 
of the sovereignty and territorial integrity of the state.172 Those normative solutions are 
relevant since they refer to international law, which also includes international crimi-
nal law. However, it would be more adequate, if the analysed laws explicitly provided 
for a more specific prohibition not to obey any superior order whose execution would 
constitute a breach of international criminal law. 
On the other hand, out of the countries whose laws include an explicit prohibition with 
regard to at least some kind of improper superior order, the legislation of North Mac-
edonia contains a more consistent solution than the legal framework of the Republic 
of Serbia. Namely, the legal framework of North Macedonia contains an obligation of 
a person serving in the Armed Forces to act in line with ratified international treaties, 
which constitute one of the main sources of international criminal law.173 Moreover, 
the given obligation has a broader scope of application compared to the aforemen-
tioned comparative solutions, as it is not limited only to situations where the protection 
of sovereignty and territorial integrity is at stake. However, the normative solution 
of North Macedonia failed to refer to other sources of international criminal law that 
169 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC, Article 13, paragraph 1, point 5. 
170 Law on Defence (Zakon o odbrani), “Official Gazette of the Republic of Serbia”, Nos. 116/2007, 88/2009, 88/2009 
– other law, 104/2009 – other law, 10/2015 and 36/2018, Article 8, paragraph 2.
171 See more on this: Standard 1, Indicator 1. Military Service Regime.
172 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official Gazette of Montenegro“, Nos. 
51/17 and 34/19. Article 55, point 1 read in conjunction with Article 14 paragraph 1; Law on Service in the Armed 
Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 
88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 15, point a).
173 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 36/10, No. 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 101/19, 
275/19, 14/20, and 171/22, Article 8; Law on Defence (Закон за одбрана), “Official Gazette of the Republic of 
Macedonia”, Nos. 42/01, 5/03, 58/06, 110/08, 51/11, 151/11, and 215/15, “Official Gazette of the Republic of North 
Macedonia” No. 42/20, Article 6, paragraph 1 read in conjunction with Article 1, paragraph 7 of the same law.
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should be taken into account. Although the legal framework of North Macedonia pro-
vides for the single prohibition for a person serving in the Armed Forces to execute 
an order whose execution would constitute a criminal offence, it failed to include the 
prohibition to execute a superior order whose execution would constitute a violation 
of any of the sources of international criminal law. 
On the other hand, in Serbia, the Law on the Armed Forces of Serbia and the Law on 
Defence provide different normative solutions in that respect. Moreover, provisions 
of the Law on the Armed Forces of Serbia are not internally consistent when it comes 
to an obligation to comply with international law. Initially, the Law on Armed Forces 
of Serbia stipulates that the respective Armed Forces shall perform competencies not 
only in line with the Constitution and national law but in compliance with international 
treaties and the principles of international law governing the use of force as well.174 
This normative solution is relevant, since it refers to international law that also in-
cludes international criminal law. However, the said provision failed to refer to other 
sources of international criminal law that should be taken into account. More impor-
tantly, the aforementioned Serbian provision is undermined by another provision of 
the same law, which governs the obligations of persons serving in the Armed Forces. 
Subject provision envisages that persons serving in the Armed Forces shall comply 
with the Constitution, national statutes and regulations, while not referring to any of 
the sources of international criminal law. It would be more adequate, if the Law on the 
Armed Forces of Serbia explicitly provided for a more specific prohibition not to obey 
any superior order whose execution would constitute a breach of international criminal 
law. On the other hand, the Law on Defence does not create any obligation, but only 
entitles a person serving in the Armed Forces to refuse to comply with an order which 
is contrary to the rules of international humanitarian law.175

Indicator 3
There is an unambiguous statutory rule stipulating that a civil servant following an 
unlawful or unethical order from a superior will be held individually accountable.

None of the analysed countries provides for an unambiguous statutory rule stipulating 
that a person serving in Armed Forces executing an unlawful or unethical order from a 
superior will be held individually accountable. The legislations of the BiH and North 
Macedonia both envisage disciplinary responsibility for a person serving in the Armed 
Forces, or in the case of the BiH only for military personnel, who refuses to execute 
any superior orders, regardless of their lawfulness.176 In a similar vein, the Serbian law 
174 Article 12, paragraph 1 of the Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of 
the Republic of Serbia”, Nos. 116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 
94/2019 and 74/2021 – decision CC. 
175 Article 8, paragraph 2 of the Law on Defence (Zakon o odbrani), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 88/2009 – other law, 104/2009 – other law, 10/2015 and 36/2018.
176 Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Offi-
cial Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Articles 160 and 161; Law on Ser-
vice in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на Република Северна 
Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 36/10, 23/11, 47/11, 148/11, 55/12, 29/14, 33/15, 
193/15, 71/16, and “Official Gazette of the Republic of North Macedonia,” Nos. 101/19, 275/19, 14/20, and 171/22, 
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envisages disciplinary liability for a person serving in the Armed Forces, who refuses 
to comply with a superior order whose execution does not constitute a criminal offence, 
or alternatively for a person serving in the Armed Forces who does not execute any 
superior order, regardless of its lawfulness. Hence, instead of envisaging individual ac-
countability for the cases when a person serving in the Armed Forces executes any im-
proper superior order, the said laws accepted a different approach, which does not pay 
any attention (in the case of the BiH and North Macedonia) or does not pay sufficient 
attention (in the case of Serbia) to the question of the lawfulness of the executed order. 
The Montenegrin statutory framework pertaining to persons serving in Armed Forces 
is not internally consistent, as it initially foresees that a person is individually ac-
countable for the legality, competence and efficiency of his/her performance, while 
subsequently, within the same statute, it prescribes disciplinary accountability for a 
person who does not execute or refuses to execute any superior order, regardless of 
its lawfulness.177 The above shows that the Montenegrin lawmaker also opted for the 
approach which does not pay any attention to the question of the lawfulness of execut-
ed superior orders. 
It is noteworthy that all the analysed laws at least release the persons serving in the 
armed forces (or in the case of BiH, military personnel) from the obligation to obey a 
superior order whose execution would constitute a criminal offence.178 However, such 
normative solutions do not necessarily lead to the criminal liability of subordinates who 
executed such orders, since neither of the aforementioned laws is explicit in that regard, 
leaving the final say to criminal legislation and the specific circumstances of each case. 

Indicator 4
The applicable disciplinary and misdemeanour framework does not create any 
confusion with regard to prohibition to follow an unlawful or unethical order 
from a superior. 

Among the analysed countries there is no applicable disciplinary and misdemeanour 
framework that would clearly address the prohibition to obey both unlawful and un-
ethical orders from a superior. The inadequate offence frameworks derive from the fact 
that none of those laws contains a clear and all-encompassing prohibition to follow an 
unlawful or unethical order from a superior.179 Montenegrin and BiH legislation do not 

Article 8; Law on Defence (Закон за одбрана), “Official Gazette of the Republic of Macedonia”, Nos. 42/01, 5/03, 
58/06, 110/08, 51/11, 151/11, 215/15, “Official Gazette of the Republic of North Macedonia” No. 42/20, Article 131.
177 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), „Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Article 157.
178 Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), 
“Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Articles 21; Law on Service 
in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на Република Северна 
Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 6/10, 132/10, 23/11, 47/11, 148/11, 55/12, 29/14, 
33/15, 193/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 101/19, 275/19, 14/20, 
and 171/22, Article 8; Law on Defence (Закон за одбрана), “Official Gazette of the Republic of Macedonia”, Nos. 
42/01, 5/03, 58/06, 110/08, 51/11, 151/11, and 215/15, “Official Gazette of the Republic of North Macedonia” No. 
42/20, Article 8.
179 See more on this: Standard 1, Indicator 1, Military Service Regime.
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explicitly foresee a statutory prohibition to follow any kind of improper orders; they 
also do not envisage appropriate disciplinary and misdemeanour frameworks in that 
regard.180 Such normative solutions contribute to existing confusion with regard to 
the exact scope of the prohibition to follow improper orders. More specifically, those 
laws did not specify that only refusal of execution of lawful or ethical superior orders 
may constitute a disciplinary offence. Instead, the laws of Montenegro and of the BiH 
contain a disciplinary offence amounting to the refusal of a civil servant to execute any 
order, thus failing to distinguish between procedures that should be applied to unlaw-
ful and lawful orders respectively.181 
On the other hand, the laws of North Macedonia and of the Republic of Serbia, 
which provide for the prohibition to execute an order whose execution constitutes a 
criminal offence, also do not contain sufficiently appropriate disciplinary and mis-
demeanour frameworks that would eliminate any confusion with regard to the scope 
of the said prohibition.182 The statutory disciplinary framework of North Macedonia 
additionally creates confusion by failing to distinguish between lawful and unlawful 
orders, given that it stipulates that each refusal of a person serving in the Armed 
Forces to commit superior orders amounts to a disciplinary offence.183 The military 
legislation of the Republic of Serbia is also inadequate in this respect, since it does 
not provide for clear and consistent criteria when it comes to determining discipli-
nary offences which are applicable to persons serving in the Armed Forces. While 
the scope of disciplinary offence of a refusal to execute a superior order is limited 
only to superior orders whose execution does not constitute criminal offences,184 the 
same is not the case with the disciplinary offence of non-execution of superior order 
or its negligible, reckless, incomplete and untimely execution, since latter offences 
are applicable to any superior orders, regardless of its lawfulness.185 Finally, the Law 
180 See more on this: Standard 1, Indicator 1, Military Service Regime.
181 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), „Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Article 157; Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama 
Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Articles 
160 and 161.
182 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia, Nos. 36/10, 23/11, 47/11, 148/11, 
55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 101/19, 275/19, 
14/20, and 171/22, Article 8; Law on Defence (Закон за одбрана), “Official Gazette of the Republic of Macedonia”, 
Nos. 42/01, 5/03, 58/06, 110/08, 51/11, 151/11, 215/15, and “Official Gazette of the Republic of North Macedonia” 
No. 42/20, Article 131; Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic 
of Serbia”, Nos. 116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 
74/2021 – decision CC, Articles 148 and 149. 
183 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 36/10, 23/11, 47/11, 148/11, 
55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 101/19, 275/19, 
14/20, and 171/22, Article 8; Law on Defence (Закон за одбрана), “Official Gazette of the Republic of Macedonia”, 
Nos. 42/01, 5/03, 58/06, 110/08, 51/11, 151/11, 215/15, and “Official Gazette of the Republic of North Macedonia” 
No. 42/20, Article 131.
184 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC), Article 149, paragraph 1, point 1. 
185 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC), Article 148, paragraph 1, point 8a and Article 149, paragraph 1, point 2.
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on the Armed Forces of Serbia and the Law on Defence do not include relevant mis-
demeanour offences as well. 

Summary Assessment for the Standard

None of the analysed countries provides for a clear and all-encompassing 
prohibition for a person serving in the Armed Forces to follow both unlawful and 
unethical superior orders. The legal framework of North Macedonia is the most 
advanced in that respect, as it implicitly provides for the prohibition by stipulat-
ing that an order whose execution would constitute a criminal offence shall not 
be executed by a person serving in the Armed Forces. Serbian legal framework 
contains inconsistent normative solutions in that respect. While the Law on the 
Armed Forces of Serbia contains the same prohibition as the legislation of North 
Macedonia, the Serbian Law on Defence contains different normative solutions, as 
it does not oblige, but only entitles a person serving in the Armed Forces to refuse 
to comply with an unlawful order. The laws of Montenegro and of the BiH are more 
flexible, since they do not oblige, but instead only entitle persons serving in the 
Armed Forces to refuse to execute an order whose execution constitutes a criminal 
offence. 

None of the analysed countries provides for an explicit prohibition for a person 
serving in the Armed Forces to follow an order whose execution would constitute a 
breach of international criminal law. The statutes of all the analysed countries foresee 
that a person serving in the Armed Forces, (or, in the case of the BiH only military 
personnel), has to comply either with areas of international law or with all the ratified 
international treaties in performing armed service. Although those normative solutions 
are considered relevant, it would be more adequate if the analysed laws explicitly en-
visaged a concrete prohibition not to obey any superior order whose execution would 
constitute a breach of international criminal law. 

None of the analysed countries provides for an unambiguous statutory rule stip-
ulating that a person serving in Armed Forces executing an improper order from a 
superior will be held individually accountable. Instead of envisaging a disciplinary 
responsibility for the cases when one executes an improper superior order, the laws 
of each of the countries accepted a different approach, which does not pay any or 
does not pay sufficient attention to the question of the lawfulness of the executed 
superior order. With the exception of the Republic of Serbia, all their laws clearly 
stipulate that each refusal of a person serving in the Armed Forces to commit superior 
orders amounts to a disciplinary offence, thus not distinguishing between regimes 
which should be applied to the execution of unlawful and lawful orders respectively. 
Consequently, there is no applicable disciplinary and misdemeanour framework in 
place, which would clearly address the prohibition to obey both unlawful and un-
ethical orders from a superior, and by doing so, eliminate existing confusion. There 
are legal provisions in all the countries that at least release the persons serving in the 
armed forces (or in the case of BiH, military personnel) from the obligation to obey 
a superior order whose execution would constitute a criminal offence. However, such 
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normative solutions do not necessarily lead to criminal liability of subordinates who 
executed such orders. The laws are not explicit in that regard, leaving the final say 
to criminal legislation and to the specific circumstances of each individual case. The 
BiH legal framework has a particular shortcoming, that its provisions governing the 
execution of superior orders are applicable to military personnel only, but not to other 
categories of persons serving in the Armed Forces, such as civilian personnel. The 
rationale behind such a fragmented approach of the BiH lawmaker is missing. 

In a nutshell, the legal frameworks of the BiH and of Montenegro are not in line 
with the standard, while the legislations of North Macedonia and the Republic of Ser-
bia are mostly not in line with the standard. 
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Standard 2. The set of obligations to be taken by a civil servant, when he/
she believes that an order received from a superior is unlawful or unethical, 
is clearly set out in the statute.

Indicator 1
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is obliged by a statute to warn a direct superior.

Legal frameworks of all the analysed countries do not contain a statutory obligation 
of a person serving in the Armed Forces to warn a direct superior, if he/she believes 
that an order received from a direct superior is unlawful or unethical. Out of the an-
alysed countries, the military legislation of North Macedonia contains the most ad-
equate normative solution, although not meeting the set indicator, as it foresees that 
a person serving in the Armed Forces is obliged to inform her/his direct superior or 
the immediate superior of the person who issued the order about the superior order, 
if its execution would constitute a criminal offence.186 On the other hand, the Serbian 
military legislation specifies that a person serving in the Armed Forces who want to be 
exempted from liability for the damage caused by the execution of the superior order 
has to warn a direct superior in written form and in advance that the execution of the 
order may cause damage.187 The given provision is not sufficient, having in mind that 
it does not introduce a comprehensive obligation for a person serving in the Armed 
Forces to warn a direct superior once he/she receives any kind of allegedly unlawful or 
unethical order. The legal frameworks of the BiH and Montenegro do not set out any 
similar statutory obligation.188

Indicator 2
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is bound by a statute to require a direct superior to repeat it 
in written form.

An all-encompassing statutory obligation of a person serving in the Armed Forces to 
require a direct superior to repeat an order received in written form, if he/she believes 
that it is unlawful or unethical, is not in place in any of the analysed countries. The 
most comprehensive obligation is set out in the Serbian military legislation, which 
stipulates that a person serving in the Armed Forces shall require a direct superior to 
repeat the issued order in writing, if he/she believes that it is unlawful. However, the 
186 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 36/10, No. 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 101/19, 
275/19, 14/20, 171/22, Article 8, paragraph 6.
187 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC), Article 176, paragraph 1.
188 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official Gazette of Montenegro“, Nos. 51/17 
and 34/19, Article 57; Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i 
Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 17. 
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Serbian lawmaker failed to introduce the same obligation for allegedly lawful, but un-
ethical orders received from a superior.189 The military statute of Montenegro does in-
clude a similar obligation, but only limited to situations, where execution of a received 
superior order would constitute a criminal offence.190 The military legal frameworks of 
other analysed countries do not contain such an obligation.191 

Indicator 3
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is required by a statute to directly report all details of the 
case in writing to designated persons within the institution, regardless of the fact 
whether the respective unlawful or unethical order was received in written or un-
written form. The notion of “designated person within the institution” refers to 
the respective head or the immediate superior of the person who issued the order, 
as well as to another designated person responsible for the legality and integrity 
of the institution’s operation. 

None of the analysed military legislations fully introduced a statutory obligation of a 
person serving in the Armed Forces to directly report to a designated person in writ-
ing all the details of the case pertaining to an allegedly unlawful or unethical superior 
order, regardless of whether the respective order was received in written or unwritten 
form. A common trait of all the analysed legal frameworks is that the said statutory 
obligation is not introduced with regard to unethical superior orders, which are not 
considered unlawful.192 As for the scope of the corresponding statutory obligation in 
those countries, it is noteworthy that their respective military statutes failed to specify 
that a designated person shall be informed in writing about all details of the case, thus 
opening the door to avoidance of written form of communication, but also allowing 
an opportunity for involved parties to avoid revealing all the details of the case. In 
addition, in Montenegro and in the Republic of Serbia, the said statutory obligation 
to report is limited to situations where such an unlawful superior order has been 
repeated. Finally, in the BiH the introduced statutory obligation is applicable only 
189 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC), Article 13, paragraph 1, point 4.
190 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Article 57.
191 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 36/10, No. 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos.101/19, 
275/19, 14/20, and 171/22, Article 8; Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim 
snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 
38/18, Article 17. 
192 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 36/10, No. 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 101/19, 
275/19, 14/20, and 171/22, Article 8; Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), „Official 
Gazette of Montenegro“, Nos. 51/17 and 34/19, Article 57, paragraph 3; Law on Service in the Armed Forces of the 
BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 
59/09, 74/10, 42/12, 41/16 and 38/18, Article 17, paragraph 2.
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to military personnel, while not to other categories of persons serving in the Armed 
Forces.193

The military legislations of Montenegro and of the BiH which deal with reporting 
allegedly improper orders stipulate that it shall be done to an immediate superior of 
the person who issued the order. In a similar vein, the military statute of North Mace-
donia states that it shall be reported either to an immediate superior of the person who 
issued the order or, alternatively, to a direct superior,194 while the Serbian military law 
determines that it shall be done to an immediate superior of the person who issued the 
repeated order and/or to another competent person.195 The normative framework of 
North Macedonia and of the Republic of Serbia should be improved from the stand-
point of ensuring impartiality, by foreseeing that both specified persons have to be 
informed. On the other hand, the current military legislation of North Macedonia stipu-
lates that it is sufficient to inform either an immediate superior of the person who issued 
the order, or a direct superior. Similarly, the Serbian normative solution is also not 
currently formulated unambiguously, since it is not clear whether one needs to inform 
both the immediate superior of the person who issued the repeated order and another 
competent person, or it is sufficient to inform only one of them. The military statute of 
Montenegro has a more adequate solution in that respect, since it additionally foresees 
that the Minister of Defence is to be notified that a person serving in the Armed Forces 
informed her/his immediate superior of a person who issued an order that the execution 
of a written order would constitute a criminal offence. It appears that all those persons 
can be considered as designated persons within the institution within the meaning of 
this indicator. However, the possibility of informing only one of the designated persons 
without providing further justification for such a decision seems inadequate. 

Summary assessment for the standard

The legal frameworks of the analysed countries do not contain the statutory 
obligation of a person serving in the Armed Forces to warn a direct superior, if he/
she believes that an order received from a direct superior is unlawful or unethical. The 
military statutes of North Macedonia and of the Republic of Serbia include similar 
statutory obligations, although their scope is quite reduced. While the statute of North 
Macedonia limited the said obligation to situations where the execution of the received 
superior order would constitute a criminal offence, the Serbian law formulated the re-
spective obligation as to be applicable only to cases when execution of a superior order 
193 Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Offi-
cial Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 17, paragraph 2.
194Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 6/10, 132/10, 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 
101/19, 275/19, 14/20, and 171/22, Article 8; Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), 
“Official Gazette of Montenegro“, Nos. 51/17 and 34/19, Article 57, paragraph 3; Law on Service in the Armed Forces 
of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 
53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 17, paragraph 2. 
195 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC, Article 13, paragraph 1, point 4.
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by a person serving in the Armed Forces may cause damage. Other legal frameworks 
do not introduce such a statutory obligation. 

An all-encompassing statutory obligation of a person serving in the Armed Forc-
es to require a direct superior to repeat a received order in written form, if he/she 
believes that it is unlawful or unethical, is not in place in the analysed countries. The 
military legislation of Serbia is the most advanced in that respect, since it includes a 
similar obligation, but which is applicable only to unlawful orders, while the obliga-
tion set out in Montenegrin military legislation has a more restricted scope. Namely, 
it is limited to situations where the execution of the received superior order would 
constitute a criminal offence. The military legal frameworks of the BiH and of North 
Macedonia failed to introduce such obligations completely.196

None of the analysed military legislations fully introduced the statutory obliga-
tion of a person serving in the Armed Forces to directly report in writing to a designated 
person all the details of the case pertaining to an allegedly unlawful or unethical superi-
or order, regardless of whether the respective order was received in written or unwritten 
form. Such an obligation was subject to various limitations in the analysed countries. It 
is common for all those countries that the said statutory obligation has not been intro-
duced with regard to unethical superior orders that are not considered unlawful. When 
it comes to the scope of the corresponding statutory obligation in all the analysed coun-
tries, it is noteworthy that their respective military statutes failed to specify that a desig-
nated person shall be informed in writing about all details of the case, thus opening the 
door to avoidance of written form of communication, but also allowing an opportunity 
for involved parties to avoid revealing all the details of the case. In addition, in Monte-
negro and in the Republic of Serbia, the said statutory obligation to report is limited to 
situations where such an unlawful superior order has been repeated.

The legal frameworks of all the analysed countries designate persons to whom 
all details of the allegedly inadequate superior orders should be directly reported with-
in the meaning of this indicator. However, the possibility of informing only one of the 
several persons designated by the national law without providing any sound explana-
tion of the choice made seems rather problematic.

Overall, the legal framework of the Republic of Serbia shows significant depar-
tures from the standard, while the legislations of North Macedonia and Montenegro 
are mostly not in line with the standard. On the other hand, the BiH military legislation 
is not in line with the standard.

196 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 6/10, 132/10, 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, 
Nos. 101/19, 275/19, 14/20, and 171/22, Article 8; Law on Service in the Armed Forces of the BiH (Zakon o službi 
u Oružanim snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 
41/16 and 38/18, Article 17. 
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Standard 3. The safe and confidential mechanism is determined by a statute 
in order to advise and guide a subordinate on how to react in the case when 
he/she believes that an order received from a direct superior is unlawful or 
unethical.

Indicator 1
Availability of the respective hotline channels or other trustful mechanisms to a 
civil servant who believes that an order received from a direct superior is unlaw-
ful or unethical is determined by a statute. The civil servant should be advised 
through the given mechanism whether the given conduct would constitute a crim-
inal offence, misdemeanour or any other offence, as well as whether the case could 
be reported to a competent public prosecution office or police. In that context, the 
civil servant has statutory right to ask anonymously for advice.

None of the statutes of analysed countries provides for availability of trustful mecha-
nisms to advise and guide a person serving in the Armed Forces who believes that an 
order received from a direct superior is unlawful or unethical. All the analysed legal sys-
tems fully failed to address both the right to ask anonymously for advice in that regard, 
as well as to designate a trustful mechanism in charge of advising and guiding a person 
serving in the Armed Forces in the case of such a doubt. The normative systems of the 
BiH and North Macedonia do envisage an obligation of a person serving in the Armed 
Forces to inform a designated person, once he/she receives an order whose execution 
would allegedly constitute a criminal offence. In a similar vein, Montenegrin law and 
Serbian law require that designated persons have to be informed when a subordinate re-
peatedly receives an allegedly unlawful superior order.197 However, such an obligation to 
“inform” cannot be equated with the right to “anonymously ask for advice”. Moreover, 
some of the analysed countries, such as Montenegro and the BiH, do establish mecha-
nisms providing protection of rights of persons of the Armed Forces, once they address 
such a mechanism.198 However, they cannot be considered as trustful mechanisms man-
dated for consulting a person serving in the Armed Forces when they need any advice. 

Indicator 2
Qualifications of the staff of the respective hotline channels or other trustful mech-
anisms are specified by secondary legislation. Their staff is qualified to advise, 
inter alia, whether the execution of a certain order by a superior would constitute 
a criminal offence, misdemeanour or give rise to civil liability. The staff is also 
qualified to advise whether the certain order complies with international human 
rights, international criminal law and humanitarian law. 

The bylaws establishing the appropriate mechanisms followed by the required qualifi-
cations of their staff were not identified in any of the analysed countries. 
197 See Standard 2, Indicators 1 and 3, Military Service Regime. 
198 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official Gazette of Montenegro“, Nos. 51/17 
and 34/19, Article 61; Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i 
Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 21.
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Summary Assessment for the Standard

None of the analysed countries provide for availability of trustful mechanisms 
to advise and guide a person serving in the Armed Forces, who believes that an order 
received from a direct superior is unlawful or unethical. 

No bylaws establishing the appropriate mechanisms and required qualifications 
of their staff were identified in any of the analysed countries. 

Consequently, all the analysed legislative frameworks are not in line with the 
given standard. 
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Standard 4. Effective complaint mechanisms are determined by a statute 
for civil servants, whose rights are threatened or denied as a result of refus-
al to comply with an unlawful or unethical superior order.

Indicator 1
Internal mechanisms providing sanctions against violators of the respective rules 
are clearly set out in the statute (e.g. inspectorates, ethical committees).

None of the analysed military statutes provides for effective internal complaint mech-
anisms for persons serving in the Armed Forces whose rights are threatened or denied 
as a result of refusal to comply with unlawful or unethical superior orders. The lack 
of adequate internal complaint mechanisms for those situations is primarily a conse-
quence of the fact that none of the analysed military laws contains the all-encompass-
ing prohibition against following an unlawful or unethical superior order. The military 
legislations of Montenegro and the BiH foresee that a person serving in the Armed 
Forces or, in the case of BiH, military personnel, who addresses a defence inspector 
or files a complaint to a direct superior is released from an obligation to execute a 
superior order, if that would constitute a criminal offence, until a relevant decision is 
rendered.199 However, such normative solutions are not sufficient for meeting this indi-
cator, as in both stated countries, a person serving in the Armed Forces is not allowed 
to refuse other unlawful and unethical superior orders. Further, their military laws do 
not establish any mechanism for sanctioning those who threaten persons serving in the 
Armed forces due to their refusal to comply with an improper superior order. 

Indicator 2
External mechanisms providing sanctions against violators of the respective rules 
are clearly set out in the statute (e.g. an administrative instance and the court).

None of the analysed military laws establishes external complaint mechanisms to pro-
vide effective protection for persons serving in the Armed Forces whose rights are 
threatened or denied as a result of refusal to comply with any kind of unlawful or 
unethical order. The apparent lack of established external complaint mechanisms, as 
well as of internal mechanisms, results from the fact that most of the analysed coun-
tries oblige a person serving in the Armed Forces or, in the case of the BiH, military 
personnel, to execute all the unlawful and unethical superior orders with the exception 
of those whose executions would constitute a criminal offence. Therefore, it seems that 
due to the lack of clear prohibition to execute all kinds of improper orders, the cur-
rent legal frameworks of analysed countries do not establish complaint mechanisms to 
provide effective protection for persons serving in the Armed Forces, whose rights are 
threatened or denied as a result of refusal to comply with any kind of improper order.
199 Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), 
“Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 17. Law on the 
Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), „Official Gazette of Montenegro“, Nos. 51/17 and 34/19, 
Article 61.
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Indicator 3
Retaliation against civil servants who refused compliance with unlawful or un-
ethical instructions is forbidden and those who retaliate incur administrative or 
criminal liability.

None of the analysed military laws forbids retaliation against persons serving in the 
Armed Forces who refuse compliance with improper instructions, nor do they include 
provisions stating that those who retaliate incur administrative or criminal liability. 
Moreover, no explicit offences are introduced in that regard. All of the analysed countries 
do contain disciplinary offences that can be applicable to those who retaliate. However, 
those disciplinary offences do not specifically address cases where a person serving in 
the Armed Forces is subject to retaliation. Instead, disciplinary offences, such as abuse 
of office or exceeding the authority of a person serving in the Armed Forces (or, in the 
case of BiH of military personnel), are very broadly formulated. This adversely affects 
their effectiveness and overall legal security.200 Due to the above stated, the liability of 
those who retaliate cannot be adequately addressed through such disciplinary offences.

Summary Assessment for the Standard

None of the analysed military laws establishes either internal or external com-
plaint mechanisms to provide effective protection for persons serving in the Armed 
Forces, whose rights are threatened or denied as a result of refusal to comply with any 
kind of unlawful or unethical order. The apparent lack of adequate internal and exter-
nal complaint mechanisms for those situations is primarily a consequence of the fact 
that none of the analysed military laws contains the all-encompassing prohibition not 
to follow an unlawful or unethical superior order.

Moreover, none of the analysed military laws forbids retaliation against persons 
serving in the Armed Forces who refuse compliance with improper instructions and do 
not include a provision stating that those who retaliate incur administrative or criminal 
liability. Most of the analysed countries contain disciplinary offences, such as abuse 
of office or exceeding the authority of a person serving in the Armed Forces or, in the 
case of the BiH, of military personnel, which can be applicable to those who retaliate. 
However, those disciplinary offences are very broadly formulated, which has an ad-
verse impact on their effectiveness. Hence, the liability of those who retaliate cannot 
be adequately addressed through such disciplinary offences. Consequently, all the an-
alysed legislative frameworks are not in line with the given standard. 
200 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), „Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Article 157, paragraph 1, point 4; Law on Service in the Armed Forces of the BiH (Zakon o službi 
u Oružanim snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 
41/16 and 38/18, Article 161, paragraph 1, point e); Law on Service in the Armed Forces of the Republic of North 
Macedonia (Закон за служба во Армијата на Република Северна Македонија), “Official Gazette of the Republic 
of Macedonia”, Nos. 36/10, 23/11, 47/11, 148/11, 55/12, 29/14, 33/15, 193/15, 71/16, and “Official Gazette of the Re-
public of North Macedonia”, Nos. 101/19, 275/19, 14/20, and 171/22, Articles 131, paragraph 1, point 11. In addition 
to the two aforementioned disciplinary offenses, please note that the legal framework of the Republic of Serbia also 
contains one additional applicable disciplinary offense: improper conduct with superiors and subordinates. See Law 
on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 116/2007, 
88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision CC, 
Article 148, paragraph 1, point 6 and Article 149, paragraph 1, points 10 and 12.
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Standard 5. Disciplinary offences and procedures adequately support and 
strengthen protection with regard to unlawful and unethical superior orders.

Indicator 1
A specific disciplinary or misdemeanour offence amounting to knowingly issuing 
an unlawful or unethical order by a superior, including a high-ranking officer, is 
set out in a statute. 

None of the four analysed military legal frameworks prescribe a disciplinary or misde-
meanour offence of knowingly issuing either an unlawful or unethical order by a superior. 
The same applies to such an offence in cases where a superior is a high-ranking officer.201 
The legal frameworks of all of the analysed countries comprise a disciplinary offence of 
abuse of office or of exceeding the authority by a person serving in the armed forces (or in 
the case of the BiH by military personnel).202 In addition, the Serbian legislation includes 
one more disciplinary offence, which might be relevant in this regard. That offence is 
referred to as improper conduct with superiors and subordinates.203 Such disciplinary of-
fences can be applicable to a superior who knowingly issues an improper order. However, 
those disciplinary offences are very broadly and vaguely formulated, which negatively 
affects their effectiveness and overall legal security. For that reason, those disciplinary of-
fences are not an avenue to address specifically and adequately the liability of a superior, 
including a high-ranking officer who knowingly issues unlawful or unethical orders.

Indicator 2
A specific disciplinary offence amounting to knowingly issuing an unlawful or 
unethical order by persons performing the tasks of senior management and heads 
of administrative bodies is set out in a statute.

None of the analysed national legal frameworks contain a disciplinary or misdemean-
our offence of knowingly issuing either an unlawful or unethical order by persons 
performing the tasks of senior management and heads of administrative bodies.204

201 See Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Articles 156 and 157; Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim 
snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 
38/18, Articles 160 and 161; Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за 
служба во Армијата на Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 
6/10, 132/10, 23/11, 47/11, 148/11, 55/12, 29/14, 33/15, 193/15, 193/15, 71/16, and “Official Gazette of the Republic 
of North Macedonia”, Nos. 101/19, 275/19, 14/20, and 171/22, Articles 129 and 131. 
202 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), „Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Article 157 paragraph 1, point 4; Law on Service in the Armed Forces of the BiH (Zakon o službi u 
Oružanim snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 
and 38/18, Article 161 paragraph 1, point e); Law on Service in the Armed Forces of the Republic of North Macedonia 
(Закон за служба во Армијата на Република Северна Македонија), “Official Gazette of the Republic of Macedo-
nia”, Nos. 6/10, 132/10, 23/11, 47/11, 148/11, 55/12, 29/14, 33/15, 193/15, 193/15, 71/16, and “Official Gazette of the 
Republic of North Macedonia”, Nos. 101/19, 275/19, 14/20, and 171/22, Articles 131, paragraph 1, point 11. 
203 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC), Article 148, paragraph 1, point 6 and Article 149, paragraph 1, points 10 and 12.
204 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), „Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Articles 156 and 157; Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim 
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Indicator 3
A statute determines disciplinary offences for non-execution of superior orders, 
which are graded depending on the severity of particular conduct. 

Out of all the analysed countries, only the legal frameworks of the BiH and of the 
Republic of Serbia set out disciplinary offences for non-execution of superior orders 
which are, to some extent, graded based on the severity of particular conduct. Although 
the laws of North Macedonia and Montenegro do classify disciplinary offences into 
serious and minor offences, they fail to grade disciplinary offences for non-execution 
of superior orders based on the severity of particular conduct. Instead, the stated laws 
consider each disciplinary offence of non-execution of superior orders as a serious 
disciplinary offence, thus failing to distinguish its minor form from its serious form.205 
On the other hand, the BiH and Serbian laws classify disciplinary offences into minor 
and serious (depending on the severity of particular conduct). Consequently, the BiH 
law grades a disciplinary offence for non-execution of superior orders as a minor form 
of offence titled “untimely or incomplete execution of superior order“,206 while the 
serious form of offence is referred to as “non-execution or refusal to execute superior 
orders”.207 The Serbian law utilizes similar terminology, grading the said disciplinary 
offence as the minor form of offence titled “untimely, incompletely or reckless execu-
tion of superior order”,208 while its serious form is referred to as “refusal to execute a 
superior order, whose execution does not constitute a criminal offence” as well as to 
“non-execution of superior order or its negligent execution”.209 The normative solu-
tions in the BiH and in the Republic of Serbia seem adequate, since the said discipli-
nary offence is graded in both national laws based on the severity of particular conduct. 
However, it appears that the demarcation criterion has to be modified in order to allow 
better assessment and to address the severity of particular conduct by taking into ac-
count the lawfulness of the issued superior order. 
snagama Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 
38/18, Articles 160 and 161; Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за 
служба во Армијата на Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 
6/10, 132/10, 23/11, 47/11, 148/11, 55/12, 29/14, 33/15, 193/15, 193/15, 71/16, and “Official Gazette of the Republic 
of North Macedonia”, Nos. 101/19, 275/19, 14/20, and 171/22, Articles 129 and 131, Articles 129 and 131; See more 
on this: Standard 5, Indicator 1, Military service regime.
205 Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за служба во Армијата на 
Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 6/10, 132/10, 23/11, 47/11, 
148/11, 55/12, 29/14, 33/15, 193/15, 193/15, 71/16, and “Official Gazette of the Republic of North Macedonia”, Nos. 
101/19, 275/19, 14/20, and 171/22, Article 8; Law on Defence (Закон за одбрана), “Official Gazette of the Republic 
of Macedonia”, Nos. 42/01, 5/03, 58/06, 110/08, 51/11, 151/11, 215/15, “Official Gazette of the Republic of North 
Macedonia” No. 42/20, Article 131; Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official 
Gazette of Montenegro“, Nos. 51/17 and 34/19, Article 157.
206 Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Of-
ficial Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 160, paragraph 1, point a).
207 Law on Service in the Armed Forces of the BiH (Zakon o službi u Oružanim snagama Bosne i Hercegovine), “Offi-
cial Gazette of the BiH”, Nos. 88/05, 53/07, 59/09, 74/10, 42/12, 41/16 and 38/18, Article 161, paragraph 1, point e).
208 Article 148, point 8a of the Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Re-
public of Serbia”, Nos. 116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 
and 74/2021 – decision CC.
209 Law on the Armed Forces of Serbia (Zakon o Vojsci Srbije), “Official Gazette of the Republic of Serbia”, Nos. 
116/2007, 88/2009, 101/2010 – other law, 10/2015, 88/2015 – decision CC, 36/2018, 94/2019 and 74/2021 – decision 
CC, Article 149, paragraph 1, points 1 and 2.
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Indicator 4
The statutory provisions ensuring needed guarantees of impartiality and objec-
tivity of the disciplinary proceedings conducted against a minister or persons 
performing the tasks of senior management, as well as heads of administrative 
bodies, are set out in a statute. 

The statutory provisions of most of the analysed countries do not provide sufficient 
guarantees of impartiality and objectivity of the disciplinary proceedings conducted 
against a minister or persons performing the tasks of senior management. Firstly, none 
of the analysed countries includes specific provisions governing the conduct of discipli-
nary proceedings against a minister. The lack of such provisions is a direct consequence 
of the fact that conducting disciplinary proceedings against a minister is regulated, as a 
rule, by the laws governing general civil service, and not by military legislation. As for 
the disciplinary proceedings conducted against persons performing the tasks of senior 
management, the military legislation of the analysed countries does not contain specific 
provisions in that regard, with the exception of North Macedonia and Montenegro. Al-
though the military legislations of North Macedonia and Montenegro do contain certain 
provisions governing the conduct of disciplinary proceedings against persons perform-
ing the tasks of senior management, those provisions are neither sufficiently detailed 
nor refer to all the categories of persons performing the tasks of senior management.210 

Summary Assessment for the Standard

None of the analysed military legal frameworks contains a disciplinary or mis-
demeanour offence of knowingly issuing either an unlawful or unethical order by a su-
perior. The same applies to such an offence in the case where a superior is a high-rank-
ing officer or a person performing the tasks of senior management, as well as a head 
of an administrative body.

Out of the four analysed countries, the legal frameworks of the BiH and of the 
Republic of Serbia set out disciplinary offences for non-execution of superior orders 
that are, to some extent, graded based on the severity of particular conduct. The norma-
tive solutions in the BiH and in the Republic of Serbia appear adequate, since the said 
disciplinary offence is classified into minor and serious forms, based on the severity of 
particular conduct. However, the demarcation criterion applied in both national laws 
has to be improved, in order to address the severity of a particular conduct by taking 
into account the lawfulness of an issued superior order. 

The statutory provisions of none of the analysed countries provide sufficient 
guarantees of impartiality and objectivity of the disciplinary proceedings conducted 
against a minister, due to the fact that conducting disciplinary proceedings against 
a minister is regulated, as a rule, by the laws governing general civil service. As for 
210 Law on the Armed Forces of Montenegro (Zakon o Vojsci Crne Gore), “Official Gazette of Montenegro“, Nos. 
51/17 and 34/19, Article 166; Law on Service in the Armed Forces of the Republic of North Macedonia (Закон за 
служба во Армијата на Република Северна Македонија), “Official Gazette of the Republic of Macedonia”, Nos. 
6/10, 132/10, 23/11, 47/11, 148/11, 55/12, 29/14, 33/15, 193/15, 193/15, 71/16, and “Official Gazette of the Republic 
of North Macedonia”, Nos. 101/19, 275/19, 14/20, and 171/22, Articles 139 and 140.
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the disciplinary proceedings conducted against persons performing the tasks of senior 
management, military legislations of analysed countries do not contain specific provi-
sions, with the exception of North Macedonia and Montenegro. However, the norma-
tive solutions in North Macedonia and Montenegro are neither sufficiently detailed, 
nor refer to all the categories of persons performing the tasks of senior management.

Overall, the regulatory frameworks of the BiH and of the Republic of Serbia 
are fully not in line with the standard, while the legislations of Montenegro and North 
Macedonia are mostly not in line with the standard. 
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Standard 6. Where it exists, the crime of refusal to execute superior orders 
is formulated in line with requirements stemming from international hu-
man rights, international criminal law and humanitarian law.

Indicator 1
When there is a provision in national criminal law envisaging the crime of refusal 
to execute superior orders for military persons, such provision is formulated as to 
take into account the requirements stemming from international human rights, 
international criminal law and humanitarian law.

National criminal laws of all of the analysed countries contain a crime of refusal to ex-
ecute superior orders for military persons. The countries whose criminal codes include 
such a crime failed to take into account the requirements stemming from international 
human rights, international criminal law and humanitarian law.211 Instead of specifying 
that such a crime of refusal does not exist, when the executed superior order constitutes 
a violation of provisions of international human rights, international criminal law and 
humanitarian law, or to put it differently, is unlawful, the criminal legislations of Mon-
tenegro, of the BiH and of the Republic of Serbia are not sufficiently explicit in that 
regard. The criminal codes of Montenegro and of the Republic of Serbia fully failed 
to foresee that a refusal of unlawful superior order does not constitute a criminal of-
fence.212 Similarly, the Criminal Law of the BiH also did not pay sufficient attention to 
the issue of (un)lawfulness of the received superior order. More concretely, the Crim-
inal Law of the BiH states that the unlawfulness of the superior order may only serve 
as ground for the release of punishment or for its mitigations, which cannot be consid-
ered as an adequate normative solution.213 Finally, it appears that the Criminal Code of 
North Macedonia is the most advanced in that respect, as it stipulates that it shall be 
deemed that there is no crime, if the military or official person refused to execute an 
211 Criminal Law of the BiH (Krivični zakon Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 3/2003, 
32/2003-corr., 37/2003, 54/2004, 61/2004, 30/2005, 53/2006, 8/2010, 47/2014, 22/2015, 40/2015, 35/2018 and 
46/2021, Article 246; Criminal Code (Кривичниот законик), “Official Gazette of the Republic of Macedonia”, 
Nos. 37/1996, 80/1999, 4/2002, 43/2003, 19/2004, 81/2005, 60/2006, 73/2006, 7/2008, 139/2008, 114/2009, 
51/2011, 135/2011, 185/2011, 142/2012, 166/2012, 55/2013, 82/2013, 14/2014, 27/2014, 28/2014, 41/2014, 
115/2014, 132/2014, 160/2014, 199/2014, 96/2015, 226/2015, 97/2017 and 248/2018, Article 328, paragraph 3 
and Article 353b; Criminal Code of Montenegro (Krivični zakonik Crne Gore), “Official Gazette of the RCG”, 
Nos. 70/2003, 13/2004, - correction and 47/2006 and „Official Gazette of Montenegro“, Nos. 40/2008, 25/2010, 
32/2011, 64/2011- other law, 40/2013, 56/2013 – correction, 14/2015, 42/2015, 58/2015 – other law, 44/2017, 
49/2018 and 3/2020, Article 456; Criminal Code (Krivični zakonik), “Official Gazette of the Republic of Serbia”, 
Nos. 85/2005, 88/2005-corr., 107/2005-corr., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, and 
35/2019, Article 400.
212 It is noteworthy that the Criminal Code of Montenegro uses different terminology from the Law on Armed Forces of 
Montenegro. Instead of referring to “a person serving in the Armed Forces”, it recourses to the term “military person”. 
However, the meaning of those two terms is virtually identical, as both include the same military and civilian personnel 
categories. Compare Article 142, paragraph 3, point 5 of the Criminal Code of Montenegro (Krivični zakonik Crne 
Gore) and Articles 5 to 8 of the Law on Armed Forces of Montenegro. See also Criminal Code (Krivični zakonik), “Of-
ficial Gazette of the Republic of Serbia”, Nos. 85/2005, 88/2005-corr., 107/2005-corr., 72/2009, 111/2009, 121/2012, 
104/2013, 108/2014, 94/2016, and 35/2019, Article 400.
213 Criminal Law of the BiH (Krivični zakon Bosne i Hercegovine), “Official Gazette of the BiH”, Nos. 3/2003, 
32/2003-corr., 37/2003, 54/2004, 61/2004, 30/2005, 53/2006, 8/2010, 47/2014, 22/2015, 40/2015, 35/2018 and 
46/2021, Article 456.
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unlawful superior order.214 However, even the Criminal Code of North Macedonia, in 
the part dealing with the crime of refusal to execute a superior order, does not address 
the external aspect of lawfulness, meaning compliance of the said order with interna-
tional human rights, international criminal law and humanitarian law. 

Summary Assessment for the Standard 

National criminal laws of all of the analysed countries do contain a crime of 
refusal to execute superior orders for military persons. The countries whose criminal 
codes include such a crime failed to fully take into account the requirements stemming 
from international human rights, international criminal law and humanitarian law. 
Moreover, the criminal law of Montenegro, the Republic of Serbia and the BiH do not 
pay sufficient attention to the issue of (un)lawfulness of the received superior order.

Overall, the criminal laws of Montenegro and of the Republic of Serbia are not 
in line with the standard, while the criminal law framework of Bosnia and Herzego-
vina is assessed as mostly not being in line with the standard. The Criminal Code of 
North Macedonia is best ranked, as it is evaluated as showing only some departures 
from the standard. 

214 Criminal Code (Кривичниот законик), “Official Gazette of the Republic of North Macedonia” Nos. 37/1996, 
80/1999, 4/2002, 43/2003, 19/2004, 81/2005, 60/2006, 73/2006, 7/2008, 139/2008, 114/2009, 51/2011, 135/2011, 
185/2011, 142/2012, 166/2012, 55/2013, 82/2013, 14/2014, 27/2014, 28/2014, 41/2014, 115/2014, 132/2014, 
160/2014, 199/2014, 196/2015, 226/2015, 97/2017 and 248/2018, Article 328, paragraph 3 and Article 353b. Please 
note that the notion of military and official persons in the sense of the Criminal Code of North Macedonia covers all 
the categories of persons serving in the Armed Forces.
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4.3. Police Service Regime

Standard 1. It is ensured that civil servants are made aware that following 
an improper order of a superior is prohibited.

Indicator 1
Clear prohibition for a civil servant to follow an improper order is provided for 
in the statute. 

None of the analysed countries provides for the all-encompassing prohibition for a 
police officer to follow both unlawful and unethical superior orders. The legal frame-
work of Montenegro is the most advanced in that respect, as it contains an explicit 
prohibition for police officers to follow unlawful orders, although the same prohibition 
is not introduced with regard to unethical orders.215 However, the Montenegrin Law on 
Internal Affairs is not internally consistent, having in mind that it initially introduces 
the prohibition for police officers to follow unlawful orders, while subsequently, with-
in the same piece of national legislation, it sets forth the obligation for police officers to 
execute every order received from a direct superior, as long as its execution would not 
constitute a criminal offence.216 Therefore, the legal framework of Montenegro needs 
to be improved by removing the obligation of a police officer to execute all superior 
orders whose execution would not amount to a criminal offence. 
Other analysed countries either contain certain prohibitions more limited in scope, or 
fully fail to provide any prohibition in that respect. More concretely, in the BiH and 
the FBiH laws there are prohibitions in place to execute a superior order, whose exe-
cution would constitute a criminal offence.217 On the other hand, legal solutions in the 
Republic of Srpska, in the Republic of Serbia, and in North Macedonia do not contain 
any explicit prohibition in that respect. Instead, the legal frameworks of the Republic 
of Srpska, the Republic of Serbia, and of North Macedonia state that a police officer is 
not obliged to execute a superior order whose executions would constitute a criminal 
offence. This provides police officers with an option not to follow a superior improper 
order, whose execution would constitute a criminal offence.218 However, Serbian law 
215 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 20.
216 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 20 and Article 49, paragraph 1.
217 Law on Police Officers of the BiH, “Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 
15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, Article 9; Law on Internal 
Affairs of the FBiH (Zakon o unutrašnjim poslovima Federacije Bosne i Hercegovine), “Official Gazette of the FBiH“, 
No. 81/2014, Article 85; Law on Police Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i 
Hercegovine), “Official Gazette of the FBiH”, No. 27/05, 70/08, 44/11 and 13/18, Article 9. While the said provision 
is explicitly provided at the BiH state level, the same is not the case with the respective entity law of the FBiH. Instead, 
the Law on Internal Affairs of the FBiH envisages the subsidiary application of the BiH state laws unless the given law 
does regulate certain issues, such as the prohibition executing a superior order if it constitutes a criminal offence. See 
Law on Internal Affairs of the FBiH, “Official Gazette of the FBiH“, No. 81/2014, Article 85.
218 Law on Internal Affairs and Police (Zakon o policiji i unutrašnjim poslovima), “Official Gazette of the Republic of 
Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC decision, Article 28; Law on the Police (Zakon 
o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018 and 87/2018, Article 41; Law on the Po-
lice (Закон за полиција), “Official Gazette of the Republic of Macedonia”, Nos. 114/06, 6/09, 145/12, 41/14, 33/15, 
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contains inconsistent provisions, as it is later stated within the same law that execution 
of unlawful order constitutes a disciplinary offence. Introduction of a disciplinary offence 
without a prior and clear determination of its corresponding prohibition within the same 
law may be considered deficient.219 Although the Serbian Law on the Police acknowledg-
es that there are international generally accepted standards of police conduct concerning 
the prohibition to obey an unlawful order, and it envisages that the Police shall take those 
standards into account in its performance, that normative solution cannot be interpreted as 
an imposition of a clear prohibition to obey unlawful superior orders on police officers.220

The legal framework of North Macedonia is rather distinctive, since it contains specif-
ic solutions for civil servants of the MoI, while the other analysed countries do not pro-
vide a separate regime governing refusal to follow improper orders for civil servants 
of the MoI.221 Most of the other analysed countries also have statutes in place, which 
regulate not only police, but internal affairs as well. However, those internal affairs-re-
lated laws either do not contain any rules on how civil servants of the MoI should react 
to unlawful superior orders, or they explicitly provide for the subsidiary application of 
the general civil service regime to civil servants of the MoI in that regard.

Indicator 2
Clear prohibition for a civil servant not to follow an order whose execution would 
constitute a breach of international criminal law.

None of the analysed countries provides for an explicit prohibition for a police officer 
to follow an order whose execution would constitute a breach of international criminal 
law. The lack of such a prohibition is particularly apparent in the Republic of Srpska, 
the Republic of Serbia and North Macedonia, since the laws of those countries do not 
include a clear prohibition to obey certain types of improper orders.222 The normative 
frameworks of the Republic of North Macedonia and of the Republic of Serbia contain 
more advanced provisions compared to the legal framework of the Republic of Srps-
ka, as they foresee that a police officer has to act in line with standards stipulated by 
the ratified international treaties.223 More specifically, the statute of North Macedonia 
31/16, 106/16, 120/16, 21/18, 21/18, and 64/18, 294/21, 89/22 and decision CC– 148/08, Article 36. It is noteworthy 
that the Macedonian Law on Internal Affairs contains an identical legal solution for the employees in the Ministry of 
the Interior (hereinafter: MoI). See Law on Internal Affairs (Закон за внатрешни работи), “Official Gazette of the 
Republic of Macedonia”, Nos. 42/2014, 116/2014, 33/15, 33/15, 5/16, 120/16, 127/16, 142/16, 190/16, 21/18, 108/19, 
275/19, and “Official Gazette of the Republic of North Macedonia”, Nos. 110/21 and 89/22, Article 153; On the other 
hand, the aforementioned Law on Internal Affairs and Police of the Republic of Srpska provides for the subsidiary 
application of the general civil service regime to the employees of the MoI, which further implies that employees of the 
MoI in the Republic of Srpska are prohibited to execute an order whose execution would constitute a criminal offense.
219 Compare Articles 41 and 207 of the Serbia Law on the Police: Law on the Police (Zakon o policiji), “Official Ga-
zette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 87/2018.
220 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 
87/2018, Article 33.
221 Law on Internal Affairs (Закон за внатрешни работи), “Official Gazette of the Republic of Macedonia”, Nos. 
42/2014, 116/2014, 33/15, 33/15, 5/16, 120/16, 127/16, 142/16, 190/16, 21/18, 108/19, 275/19, and “Official Gazette 
of the Republic of North Macedonia”, Nos. 110/21 and 89/22, Article 153.
222 See more on this: Standard 1, Indicator 1, Police Service Regime. 
223 Law on the Police (Закон за полиција), “Official Gazette of the Republic of Macedonia”, Nos. 114/06, 6/09, 
145/12, 41/14, 33/15, 31/16, 106/16, 120/16, 21/18, 21/18, and 64/18, 294/21, 89/22 and decision CC- 148/08, Articles 
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states that a police officer shall protect and respect human rights and freedoms as stip-
ulated by the ratified international treaties. In a similar vein, the Serbian Law on the 
Police states that, when applying its police authorities, the police should respect, inter 
alia, standards contained in the ECHR, as well as in other international acts pertaining 
to the Police. Those provisions governing the performance of police assignments are 
relevant, because the ratified international treaties constitute one of the main sources of 
international criminal law. However, it would be more adequate, if the analysed laws 
explicitly provided for a more specific prohibition to obey any superior order whose 
execution would constitute a breach of international criminal law. As it has been ex-
plained above, the Serbian Law on the Police also contains the provision envisaging 
that the generally accepted international standards of police conduct concerning the 
prohibition to obey unlawful orders shall be taken into account in the performance of 
police assignments. However, such a normative solution also cannot be considered 
to present a clear prohibition for a police officer not to follow a superior order whose 
execution would constitute a breach of international criminal law.
The law of the Republic of Srpska failed to refer to any of the sources of international 
criminal law. The same approach of not referring to any of the sources of international 
criminal law is also taken by the BiH and the FBiH.224 Finally, the legal framework 
of Montenegro, which includes a prohibition to follow unlawful superior orders, also 
refers to the relevance of certain aspects of international criminal law. Nevertheless, it 
does not explicitly prohibit obeying all superior orders, whose execution would con-
stitute a breach of international criminal law. More concretely, the Montenegrin law 
stipulates that police officers shall comply with ratified international treaties, as well 
as with other international acts.225 

Indicator 3
There is an unambiguous statutory rule stipulating that a civil servant following an 
unlawful or unethical order from a superior will be held individually accountable.

None of the analysed countries provides for an unambiguous statutory rule stipulating 
that a police officer following an unlawful or unethical order from a superior will be 
held individually accountable. The normative solutions pertaining to individual ac-
countability of police officers who obey improper orders from a superior vary from 
country to country. What is common for all those laws is that the statutory rule clear-
ly envisaging individual accountability of a police officer who executes any kind of 
improper order is missing. Hence, even the legal frameworks which contain a clear 
prohibition not to obey certain forms of improper superior orders, such as those of 
Montenegro, do not explicitly provide for the corresponding individual accountability 
5 and 100; Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, 
and 87/2018, Article 65.
224 Law on Police Officers of the BiH, “Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 
15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, Article 3, Law on Police 
Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i Hercegovine), “Official Gazette of the 
FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 3.
225 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 20.
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of subordinates.226 Instead, such accountability can be derived from the general provi-
sions governing the liability for damages caused by police officers in performing their 
tasks or, alternatively, from provisions governing disciplinary liability. 
When it comes to liability for damages caused by a police officer while on duty, it is im-
portant that those rules are only of limited relevance for the liability of a police officer 
who executes an unlawful superior order. Namely, in most of the analysed countries a 
police officer is obliged to compensate the police body only for the damage caused on 
purpose or due to gross negligence, while a police officer is not obliged to compensate 
in the case of negligence.227 It is noteworthy that rules on the responsibility of police 
officers for material damage are not contained in the legislation governing the police 
performance of Montenegro and North Macedonia, respectively. The rules on disci-
plinary liability are also not easily applicable to police officers who execute improper 
superior orders. This is because none of the analysed legal frameworks includes the 
specific disciplinary offence amounting to the execution of improper superior order. 
However, the Serbian Law on the Police contains the most advanced provision in that 
respect, as it at least envisages that execution of an unlawful superior order constitutes 
a disciplinary offence.228 On the other hand, some laws, such as those of the BiH and 
the FBiH, include a disciplinary offence of performing official tasks of a police of-
ficer in a careless or negligent manner.229 However, such a disciplinary offence is very 
broadly formulated, which adversely affects its effectiveness as well as overall legal 
certainty. Finally, the analysed legal frameworks either release police officers from 
the obligation to obey a superior order whose execution would constitute a criminal 
offence, or prohibit police officers from executing such superior orders.230 However, 
226 See Standard 1, Indicator 1, Police Service Regime.
227 Law on Police Officers of the BiH, “Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 
15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, Article 116, paragraph 1; Law 
on Police Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i Hercegovine), “Official Gazette 
of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18; Law on Internal Affairs and Police (Zakon o policiji i unutrašnjim 
poslovima), “Official Gazette of the Republic of Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC 
decision, Article 129 paragraph 1; Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, 
Nos. 6/2016, 24/2018, and 87/2018, Article 218.
228 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 
87/2018, Article 207, paragraph 1, point 4.
229 Law on the Police (Закон за полиција), “Official Gazette of the Republic of Macedonia”, Nos. 114/06, 6/09, 
145/12, 41/14, 33/15, 31/16, 106/16, 120/16, 21/18, 21/18, 64/18, 294/21, 89/22 and CC decision - 148/08, Article 
36, paragraph 2; Law on Police Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i Her-
cegovine), “Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11, and 13/18, Article 107, paragraph 1, point 1; 
Law on Police Officers of the BiH, “Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 
15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, Article 105; Law on Internal 
Affairs and Police (Закон о полицији и унутрашњим пословима), “Official Gazette of the Republic of Srpska”, Nos. 
57/2016, 110/2016, 58/2019, 82/2019, and 18/2022- CC decision, Article 117, paragraph 1, point 2.
230 The following laws release police officers from the obligation to obey a superior order whose execution would 
constitute a criminal offense: Law on Internal Affairs and Police (Zakon o policiji i unutrašnjim poslovima), “Official 
Gazette of the Republic of Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC decision, Article 
28, paragraph 2, Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 
70/2021 and 123/2021, Articles 20 and 49, paragraph 1; Law on the Police (Zakon o policiji), “Official Gazette of the 
Republic of Serbia”, Nos. 6/2016, 24/2018, and 87/2018, Article 41; Among all the analysed countries, the following 
laws prohibit police officers from executing such superior orders: Law on Police Officers of the BiH, “Official Gazette 
of the BiH”, No. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
and 42/2018-decision of the CC, Article 9; Law on Police Officers of the FBiH (Zakon o policijskim službenicima 
Federacije Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 9.
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such normative solutions do not necessarily lead to criminal liability of police officers 
who executed the orders, since those sector-specific laws are not explicit in that regard, 
leaving the final say to criminal legislation and specific circumstances of each case.
The examples of the Republic of Srpska and of the Republic of Serbia are peculiar, be-
cause their legal frameworks are not sufficiently consistent internally. The Constitution 
of the Republic of Srpska encompasses a solution that should be considered exemplary, 
since it provides for no exception from the constitutional rule on individual accounta-
bility of a person who breaches constitutionally guaranteed human rights and freedoms 
while obeying an improper superior order – which implicitly includes a police officer.231 
However, the statutory provisions governing the police service regime in the Republic of 
Srpska are not sufficiently consistent with the said constitutional solution; it stems from 
those provisions that a police officer is liable only for damages, which came as a result of 
the performance of a police officer, including his execution of improper orders, when he/
she acted with intention or gross negligence, but not with ordinary negligence. There is 
room for improvement of legislation of the Republic of Srpska in that respect. Moreover, 
the inconsistency of the Serbian legal framework is attributable to contradictory solu-
tions which are contained in one single piece of national legislation: the Law on the Po-
lice. Those inconsistencies create confusion regarding the scope of individual accounta-
bility of a police officer who executes an improper superior order in Serbia. Namely, on 
one hand, the Serbian Law on the Police envisages that execution of an unlawful order 
constitutes a disciplinary offence and hence leads to disciplinary liability. On the other 
hand, the same law imposes on a police officer an obligation to follow superior orders as 
long as they do not constitute a criminal offence.232 This striking inconsistency has to be 
removed in order to increase legal certainty of the Serbian legal framework. 

Indicator 4
The applicable disciplinary and misdemeanour framework does not create any 
confusion with regard to prohibition to follow an unlawful or unethical order 
from a superior. 

None of the analysed countries provides an applicable disciplinary and misdemeanour 
framework, which would clearly address the prohibition for a police officer to obey 
both unlawful and unethical orders from a superior. However, the legal frameworks of 
the BiH, the Republic of Srpska, the FBiH and the Republic of Serbia contain the dis-
ciplinary offence of non-execution of lawful superior orders, thus clearly distinguishing 
between lawful and unlawful orders.233 Conversely, none of the analysed legislations 
231Constitution of the Republic of Srpska (Ustav Republike Srpske), “Official Gazette of the Republic of Srpska”, Nos. 
21/92 –consolidated text, 28/94 –Amendments XXVI-XVIII, 8/96 -Amendments XLIV-LI, 13/96- Amendments LII-
XCII, 15/96-corr., 16/96- Amendment LIII, 21/96-Amendments LIV-LXV, 21/02-Amendments LXVI-XCII, 26/02-
corr., 30/02-corr., 31/02-Amendments XCIII-XCVIII, 69/02-Amendments XCIX-CIII, 31/03-Amendments CIV and 
CV, 98/03-Amendments CVI-CXII, 115/05- Amendment CXIV, and 117/05-Amendments CXV-CXXI and 48/2011 
– Amendment CXXII and “Official Gazette of the BiH” No. 73/2019- CC decision, Article 48. 
232 Compare Article 41 and Article 207 of the Law on the Police (Zakon o policiji), “Official Gazette of the Republic 
of Serbia”, Nos. 6/2016, 24/2018, and 87/2018.
233 Law on Police Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i Hercegovine), “Of-
ficial Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11, and 13/18, Article 107; Law on Police Officers of the BiH, 
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foresees a disciplinary offence consisting of non-execution of unethical superior orders. 
Failure of existing disciplinary offences to target unethical superior orders is derived 
from the fact that none of the analysed laws contains a clear and all-encompassing pro-
hibition to follow an unlawful or unethical order from a superior.234 In a similar vein, 
the apparent lack of any adequate disciplinary offence pertaining to non-execution of 
unlawful superior orders in North Macedonian legislation arguably came as a result 
of the fact that the North Macedonian statute introduces only a possibility for a police 
officer not to follow a superior order whose execution constitutes a criminal offence.235 
However, the quality of the system of disciplinary offences does not always necessar-
ily reflect the scope of prohibitions that are in place in the respective countries. For 
instance, although the statute of Montenegro sets out a prohibition to follow unlawful 
orders, there is no corresponding disciplinary offence in place in Montenegrin law that 
would consist of execution of an unlawful superior order by a police officer.236 In like 
manner, Serbian law does not set out a clear prohibition to follow unlawful orders, but 
outlines two relevant disciplinary offences: execution of an unlawful superior order and 
non-execution or refusal to execute a lawful superior order.237 Although disciplinary 
offences under the Serbian Law on the Police are adequate, the said normative incon-
sistencies contribute to the confusion with regard to the exact scope of the prohibition 
to follow unlawful orders and call for redress. 

Summary Assessment for the Standard

None of the analysed countries provides for the all-encompassing prohibition 
for a police officer to follow both unlawful and unethical superior orders. The legal 
framework of Montenegro is the most advanced in that respect, having in mind that it 
contains a prohibition for police officers to follow unlawful orders, although the same 
prohibition is not introduced with regard to unethical orders. Other analysed countries 
either contain certain prohibitions that are more limited in scope, or fully fail to pro-
vide any prohibition in that respect. 

None of the analysed countries set forth an explicit prohibition for a police of-
ficer to follow an order whose execution would constitute a breach of international 
criminal law. 

None of the analysed countries provides for an unambiguous statutory rule stip-
ulating that a police officer following an unlawful or unethical order from a superior 
will be held individually accountable. The normative solutions pertaining to individual 
“Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 
63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, Article 105; Law on Internal Affairs and Police (Закон 
о полицији и унутрашњим пословима), “Official Gazette of the Republic of Srpska”, Nos. 57/2016, 110/2016, 
58/2019, 82/2019, and 18/2022- CC decision, Article 117; Law on the Police (Zakon o policiji), “Official Gazette of 
the Republic of Serbia”, Nos. 6/2016, 24/2018, and 87/2018, Article 207. 
234 See more: Standard 1, Indicator 1, Police Service Regime.
235 Ibidem.
236 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Articles 20 and 49.
237 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 
87/2018, Article 207.
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accountability of a police officer who obeys an improper order from a superior vary 
from one country to another. Moreover, the legal frameworks of the Republic of Serbia 
and the Republic of Montenegro suffer from internal inconsistencies. A common fea-
ture of all of the analysed laws is that the statutory rule which would clearly envisage 
individual accountability of a police officer who executes any kind of improper order 
is missing. Therefore, even the legal frameworks that contain a clear prohibition not to 
obey certain forms of improper superior orders, such as the case with the Montenegrin 
legislation, do not explicitly provide for corresponding individual accountability of 
subordinates. Instead, such accountability can be addressed only indirectly, based on 
the general provisions governing the liability for damages caused by police officers in 
performing their tasks, or, alternatively, on the basis of provisions governing discipli-
nary liability. However, the existing disciplinary offences, with the exception of the 
Serbian Law on the Police, are very broadly formulated, exerting an adverse effect on 
their effectiveness and on overall legal security. 

Among the analysed countries, one does not encompass an applicable disci-
plinary and misdemeanour framework, which clearly addresses the prohibition for a 
police officer to obey both an unlawful and unethical order from a superior. While the 
legal frameworks of the BiH, the Republic of Srpska, the FBiH and of the Republic 
of Serbia contain the disciplinary offence of non-execution of lawful superior orders, 
none of the analysed laws includes the disciplinary offence amounting to non-execu-
tion of unethical superior orders. That contributes to the confusion with regard to the 
exact scope of the prohibition to follow unlawful and unethical orders and calls for 
redress. 

Overall, the Republic of Serbia shows significant departures from the standard, 
while Montenegro, the BiH, the Republic of Serbia and the FBiH are mostly not in 
line with the standard. The Republic of North Macedonia is the only country which is 
assessed as not in line with the standard. 
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Standard 2. The set of obligations to be taken by a civil servant, when he/
she believes that an order received from a superior is unlawful or unethical, 
is clearly set out in the statute.

Indicator 1
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is obliged by a statute to warn a direct superior.

The legal frameworks of the analysed countries do not comprise a statutory obligation 
of a police officer to warn a direct superior, if he/she believes that an order received 
from a direct superior is unlawful or unethical. In the Republic of Srpska, a compa-
rable statutory obligation of a police officer is in place, although limited to scenarios 
where a police officer believes that a received order is unlawful, hence not covering the 
situations where a received order is lawful, but unethical.238 In some of the compared 
countries, such as the case with the BiH, the FBiH and Montenegro, the normative 
frameworks do not introduce an obligation for a police officer to warn a direct superior. 
Instead, they require a police officer either to immediately submit a report on failure 
to enforce a superior order whose execution would constitute a criminal offence to 
a supervisor of the person issuing such an order, as is the case in the BiH or in the 
FBiH,239 or to inform a Minister, director of Police and head of the organizational unit 
where he/she is deployed, as is the case in Montenegro, once they receive an unlawful 
superior order.240 
The Serbian Law on the Police did not include any relevant obligation with regard to 
warning a superior about the alleged improperness of the received order. Instead, it 
only envisages that the police officer is entitled to inform the immediate superior, if he/
she believes that the received order is unlawful. However, this right is limited in scope, 
as it relates only to situations where the execution of the unlawful order does not con-
stitute a criminal offence. Moreover, it does not cover unethical orders. In addition, the 
Serbian Law on the Police includes relevant provisions, which may be interpreted as 
introducing the obligation for a police officer to warn the superior, if he/she believes 
that the execution of the received superior order will or may cause damage. Otherwise, 
the police officer becomes liable for incurred damage.241 Again, this provision is not 
relevant for the set indicator, as the introduced obligation is linked to sustained dam-
age, instead of being related to the alleged unlawful and unethical orders. Finally, the 
legislation of North Macedonia failed to include any relevant provisions governing the 
obligations of a police officer who refuses to follow a superior order whose execution 
would constitute a criminal offence. 
238Law on Internal Affairs and Police (Закон о полицији и унутрашњим пословима), “Official Gazette of the Re-
public of Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019, and 18/2022- CC decision, Article 28, paragraph 3. 
239 Law on Police Officers of the BiH (Zakon o policijskim službenicima Bosne i Hercegovine), “Official Gazette of 
the BiH”, No. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
and 42/2018-decision of the CC, Article 9; Law on Police Officers of the FBiH (Zakon o policijskim službenicima 
Federacije Bosne i Hercegovine), “Official Gazette of the FBiH”, No. 27/05, 70/08, 44/11 and 13/18, Article 9.
240 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 49, paragraph 2.
241 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 
87/2018, Article 218, paragraph 4.
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Indicator 2
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is bound by a statute to require a direct superior to repeat it 
in written form.

The statutory obligation of a police officer to require a direct superior to repeat a re-
ceived order in written form, if he/she believes that it is unlawful or unethical, is not in 
place in any of the analysed countries. 

Indicator 3
A civil servant who believes that an order received from a direct superior is un-
lawful or unethical is required by a statute to directly report all details of the 
case in writing to designated persons within the institution, regardless of the fact 
whether the respective unlawful or unethical order was received in written or un-
written form. The notion of “designated person within the institution” refers to 
the respective head or the immediate superior of the person who issued the order, 
as well as to another designated person responsible for the legality and integrity 
of the institution’s operation. 

None of the analysed police service laws fully introduces a statutory obligation of a 
police officer to directly report in writing to a designated person all the details of the 
case pertaining to an allegedly unlawful or unethical superior order, regardless of the 
fact whether the respective order was received in written or unwritten form. A common 
trait of all the analysed legal frameworks is that the said statutory obligation is not in-
troduced with regard to unethical superior orders that are considered lawful. Addition-
ally, none of the laws envisages that the report has to include “all details of the case”. 
In Montenegro and in the Republic of Srpska, the legal frameworks require a police 
officer to report to or inform designated persons, once an unlawful superior order is re-
ceived.242 The Montenegrin legislation specifies that a police officer shall, accordingly, 
notify such a case to the Minister, director of Police and head of the organizational unit 
where he/she is deployed, while the law of the Republic of Srpska stipulates that under 
such circumstances a police officer shall report to an immediate superior of the person 
issuing the order. In the case of the BiH and the FBiH, the said statutory obligation 
to report to an immediate superior of the person issuing the order is limited to situa-
tions, where a police officer refused to execute a superior order, because its execution 
would constitute a criminal offence.243 Consequently, the laws of Montenegro and the 
Republic of Srpska are more adequate, since they set out the obligation to report to 
be applicable in a broader spectrum of situations. On the other hand, the laws of the 
Republic of Serbia and of North Macedonia fully failed to include such an obligation.
242 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 49, paragraph 2.
243 Law on Police Officers of the BiH, “Official Gazette of the BiH”, No. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 
15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, Article 9; Law on Police 
Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i Hercegovine), “Official Gazette of the 
FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 9.
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The legal framework of the Republic of Serbia is peculiar, as it does not contain sub-
ject obligation, but instead it only entitles a police officer to inform the immediate 
superior, if he/she believes that the received order is unlawful. The wording of the said 
provision is problematic, as it remained ambiguous as to whom the alleged unlawful-
ness of the received superior order should be reported. The lawmaker recourse to the 
term “immediate superior head” without providing further clarification of the meaning 
of the said unclear formulation. Moreover, the envisaged right is limited in scope, as 
it relates only to situations where the execution of the unlawful order does not amount 
to a criminal offence. It remains unclear why a police officer is entitled to report to an 
“immediate superior head” about a superior order whose execution would constitute a 
criminal offence, while he/she is not explicitly entitled to do so in case of other alleged 
unlawfulness of superior orders.
The case of Montenegro is also specific in that respect, because its law initially en-
visages that a police officer is not obliged to execute an order whose execution would 
constitute a criminal offence. However, in the next paragraph, the obligation for a 
police officer to report to some of the designated persons, once he/she believes that a 
received order is “unlawful due to other reasons” is introduced.244 Again, it is not clear 
why a police officer is not obliged to report a received superior order whose execution 
would constitute a criminal offence, while he/she is obliged to do so in case of other al-
leged unlawfulness of superior orders. The said solution may become a source of con-
fusion, when it comes to understanding the exact scope of the respective obligation. 
Finally, laws of all the analysed countries, with the exception of North Macedonia and 
the Republic of Serbia, clearly designate persons to whom the report shall be submit-
ted in an appropriate manner, which is fully in line with the concept of a designated 
person of the institutions in the sense of Indicator 3.

Summary Assessment for the Standard

Legal frameworks of the analysed countries do not contain the statutory ob-
ligation of a police officer to warn a direct superior, if he/she believes that an order 
received from a direct superior is unlawful or unethical. In the Republic of Srpska, 
a comparable statutory obligation of a police officer is in place, although limited to 
scenarios where a police officer believes that a received order is unlawful, hence not 
including the situations where a received order is unethical, but lawful. Other legal 
frameworks do not contain such an obligation at all, or the prescribed obligation does 
not relate to warning a direct superior, but it relates to reporting to other designated 
persons. 

The statutory obligation of a police officer to require a direct superior to repeat 
a received order in written form, if he/she believes that it is unlawful or unethical, has 
not been introduced in any of the analysed countries. 

None of the analysed police service laws fully introduced a statutory obligation 
of a police officer to directly report in writing to a designated person all the details of 
244 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 49.
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the case pertaining to an allegedly unlawful or unethical superior order, regardless of 
the fact whether the respective order was received in written or unwritten form. What 
is common for all those analysed legal frameworks is that the said statutory obligation 
is not introduced with regard to unethical superior orders considered lawful. Further, 
none of the laws envisages that the report has to include “all details of the case”. Legal 
frameworks of all the analysed countries, with the exception of North Macedonia and 
the Republic of Serbia, clearly designate persons to whom the report shall be submit-
ted in an appropriate manner, making them fully in line with the concept of a designat-
ed person of the institutions within the meaning of Indicator 3. 

The cases of Montenegro and of the Republic of Serbia are distinctive, because 
both laws distinguish reporting regimes applicable to situations, where there is an un-
lawful superior order whose execution would constitute a criminal offence, from the 
reporting regimes applicable to situations where execution of unlawful orders does not 
amount to a criminal offence. The said solution may become a source of confusion when 
it comes to understanding the exact scope of the respective obligation in Montenegro. 

The laws of all the analysed countries, with the exception of North Macedonia 
and the Republic of Serbia, clearly designate persons to whom the report shall be sub-
mitted in an appropriate manner which is fully in line with the concept of a designated 
person of the institutions in the sense of Indicator 3.

Consequently, the legal frameworks of the BiH, the FBiH, the Republic of Ser-
bia and North Macedonia are not in line with the standard, while the legislation of 
Montenegro is assessed as mostly not being in line with the standard. On the other 
hand, the legal framework of the Republic of Srpska shows significant departures from 
the standard. 
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Standard 3. The safe and confidential mechanism is determined by a statute in 
order to advise and guide a subordinate on how to react in the case when he/she 
believes that an order received from a direct superior is unlawful or unethical.

Indicator 1
Availability of the respective hotline channels or other trustful mechanisms to a 
civil servant who believes that an order received from a direct superior is unlaw-
ful or unethical is determined by a statute. The civil servant should be advised 
through the given mechanism whether the given conduct would constitute a crim-
inal offence, misdemeanour or any other offence, as well as whether the case could 
be reported to a competent public prosecution office or police. In that context, the 
civil servant has a statutory right to ask anonymously for advice.

None of the analysed statutes adequately provides for the availability of trustful mech-
anisms to advise and guide a police officer who believes that an order received from a 
direct superior is unlawful or unethical. The Law on Internal Affairs of Montenegro is 
peculiar, as it refers to anonymity but not in the context of the right to ask for advice.245

Indicator 2
Qualifications of the staff of respective hotline channels or other trustful mecha-
nisms are specified by secondary legislation. Their staff is qualified to advise, inter 
alia, whether a certain superior order is unlawful or unethical. The staff is also 
qualified to advise whether a certain order complies with international human 
rights, international criminal law and humanitarian law. 

Bylaws establishing appropriate mechanisms followed by the required qualifications 
of their staff have not been identified in any of the analysed countries. 

Summary Assessment for the Standard

None of the analysed statutes adequately provides for the availability of trustful 
mechanisms to advise and guide a police officer who believes that an order received 
from a direct superior is unlawful or unethical. In the same vein, there are no bylaws 
in force, which establish the appropriate mechanisms followed by the required quali-
fications of their staff in any of the analysed countries. Consequently, all the analysed 
legislative frameworks are not in line with the given standard.

245 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 31.
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Standard 4. Effective complaint mechanisms are determined by a statute 
for civil servants whose rights are threatened or denied as a result of refusal 
to comply with an unlawful or unethical superior order. 

Indicator 1
Internal mechanisms providing sanctions against violators of the respective rules 
are clearly set out in the statute (e.g. inspectorates, ethical committees).

None of the analysed statutes explicitly foresees internal complaint mechanisms for police 
officers whose rights are threatened or denied as a result of refusal to comply with unlaw-
ful or unethical superior orders. More specifically, the statutes of the analysed countries 
do provide for internal mechanisms with sanctions for violations of the rights of police 
officers, which are guaranteed by such statutes. However, subject laws failed to indicate 
that the available internal mechanisms are also applicable to situations, where the rights of 
police officers are threatened or denied as a result of refusal to comply with an unlawful or 
unethical superior order. The lack of more precise wording is primarily a consequence of 
the fact that none of the analysed police laws contains an all-encompassing prohibition for 
a police officer to execute unlawful or unethical superior orders. In other words, the right 
and even the obligation of a police officer to refuse to comply with an unlawful or unethi-
cal superior order remained unprotected under the national statutes of all of the analysed 
countries. Hence, the existing complaint mechanisms do not address such situations. 
The Montenegrin Law on Internal Affairs is the most advanced in this respect, as it is the 
only piece of national legislation which sets out the obligation of the Police to provide 
protection to a police officer who refuses to execute unlawful superior order, which was 
previously reported to designated persons in the institution.246 However, the scope of 
such protection under the existing Montenegrin Law on Internal Affairs is vague, since 
the said law does not provide further clarification of the mentioned formulation. Also, 
the Montenegrin law does not introduce specific sanctions in that regard. The Law on the 
Police of the Republic of Serbia is even less explicit in this respect, having in mind that it 
stipulates that a police officer cannot be held accountable for addressing the internal con-
trol unit, except in cases of false reporting.247 However, both solutions constitute a pos-
itive step towards improving the position of police officers whose rights are threatened 
or denied as a result of refusal to comply with an unlawful or unethical superior order. 

Indicator 2
External mechanisms providing sanctions against violators of the respective rules 
are clearly set out in the statute (e.g. an administrative instance and the court).

None of the analysed police laws establishes external complaint mechanisms to pro-
vide effective protection for police officers whose rights are threatened or denied as a 
246 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 49.
247 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 
87/2018, Article 227, paragraph 4. 
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result of refusal to comply with any kind of unlawful or unethical order. The apparent 
lack of established external complaint mechanisms, as well as internal mechanisms, 
results from the fact that none of the analysed countries includes a prohibition of a po-
lice officer to execute any unlawful or unethical superior order. Therefore, due to the 
lack of clear and comprehensive prohibition to execute improper orders, the current 
legal frameworks of analysed countries do not establish complaint mechanisms to pro-
vide effective protection for police officers whose rights are threatened or denied as a 
result of refusal to comply with any kind of improper order. 

Indicator 3
Retaliation against civil servants who refused compliance with unlawful or un-
ethical instructions is forbidden and those who retaliate incur administrative or 
criminal liability.

None of the analysed legal frameworks forbids retaliation against police officers who 
refused compliance with improper instructions, with the exception of Montenegro, 
whose Law on Internal Affairs forbids such retaliation, albeit indirectly and implicitly. 
Namely, the Law on Internal Affairs stipulates that protection is provided to a police 
officer who refuses to execute unlawful superior order, if he/she previously reported 
such unlawful order to designated persons in the institution, without proving further 
details in that regard.248 This provision is relevant from the standpoint of prescribing 
retaliation. However, introduction of a clear prohibition to retaliate would constitute 
a more appropriate solution. Similarly, the Serbian legal framework encompasses a 
provision stipulating that a police officer cannot be held accountable for addressing 
the internal control unit, except in cases of false reporting.249 The said provision of 
the Serbian law is applicable to cases when a police officer refused to comply with 
improper superior orders and therefore is subject to retaliation. Although welcomed, 
that provision is not sufficient and as such does not constitute a tailor-made solution for 
addressing the issue of retaliation of a police officer who refused to follow an improper 
superior order. Therefore, it should be amended to improve the position of the police 
officers whose rights are threatened or denied as a result of refusal to comply with an 
unlawful or unethical superior order. 
None of the analysed legal frameworks prescribes that those who retaliate incur 
administrative or criminal liability. Moreover, no explicit offences are introduced 
in that regard. Most of the analysed countries, such as the BiH, its entities, the Re-
public of Serbia and Montenegro, do foresee disciplinary offences, which can be 
applicable to those whose who retaliate. However, those disciplinary offences do 
not specifically address cases where a police officer is subject to retaliation. Instead, 
disciplinary offences such as abuse of office,250 exceeding the authority of a police 
248 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 49.
249 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 
87/2018, Article 227, paragraph 4. 
250 Law on Police Officers of the BiH, “Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 
15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC), Article 105, paragraph 1; 
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officer,251 violation of the code of conduct of police officers252 or violation of the rights 
of other police officers253, as well as misconduct of a police officer at work,254 are very 
broadly and vaguely formulated, which adversely affects both their effectiveness and 
overall legal certainty. For the same reason, the liability of those who retaliate cannot 
be adequately addressed through such disciplinary offences.

Summary Assessment for the Standard

None of the analysed statutes explicitly provides internal complaint mechanisms 
for police officers whose rights are threatened or denied as a result of refusal to com-
ply with an unlawful or unethical superior order. Although the statutes of the analysed 
countries envisage internal mechanisms with sanctions for violations of the rights of 
police officers guaranteed by such statutes, they fail to indicate that such mechanisms 
are also applicable to specific situations, where the rights of police officers are threat-
ened or denied as a result of refusal to comply with an improper superior order. The 
Law on Internal Affairs of Montenegro is the most advanced of the analysed statutes, 
as it is the only piece of legislation subject to this analysis, which sets out the obliga-
tion of the Police to provide protection to a police officer who refuses to execute un-
lawful superior. However, the scope of such protection under the existing Montenegrin 
Law on Internal Affairs remains ambiguous. 

The analysed police laws do not establish external complaint mechanisms to 
provide effective protection for police officers whose rights are threatened or denied 
as a result of refusal to comply with any kind of unlawful or unethical order. This de-
ficiency stems from the fact that none of the analysed countries includes a prohibition 
for a police officer to execute improper superior orders. 

None of the analysed legal frameworks forbids retaliation against police officers 
who refused compliance with improper instructions, with the exception of Montene-
gro, whose Law on Internal Affairs only indirectly and implicitly forbids retaliation 
against police officers in that regard. The Law on the Police of the Republic of Serbia 
also contains some relevant provisions forbidding retaliation, although they have a 
broader scope of application and are not explicitly linked to the issues of refusing 
Law on Police Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i Hercegovine), “Official Ga-
zette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 107, paragraph 1; Law on the Police (Zakon o policiji), 
“Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018, and 87/2018, Article 207, paragraph 1, point 3. 
251 Law on Internal Affairs and Police (Zakon o policiji i unutrašnjim poslovima), “Official Gazette of the Republic of 
Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC decision, Article 117.
252 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 173.
253 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018 and 
87/2018, Article 207, paragraph 1, point 17. 
254 Law on Police Officers of the BiH, “Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 
15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, Article 105, paragraph 1; Law 
on Internal Affairs and Police (Zakon o policiji i unutrašnjim poslovima), “Official Gazette of the Republic of Srpska”, 
Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC decision, Article 117; Law on Police Officers of the FBiH 
(Zakon o policijskim službenicima Federacije Bosne i Hercegovine), “Official Gazette of the FBiH”, No. 27/05, 70/08, 
44/11 and 13/18, Article 107 paragraph 1. Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette 
of Montenegro”, Nos. 70/2021 and 123/2021, Article 173.
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to follow improper superior orders. In addition, none of the analysed legal frame-
works explicitly prescribes that those who retaliate incur administrative or criminal 
liability. 

Overall, the legal frameworks of Bosnia and Herzegovina, its entities, the Re-
public of Serbia and North Macedonia are not in line with the standard, while the 
legal framework of Montenegro is assessed as being mostly not in line with the 
standard.
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Standard 5. Disciplinary offences and procedures adequately support and 
strengthen protection with regard to unlawful and unethical superior orders.

Indicator 1
A specific disciplinary or misdemeanour offence amounting to knowingly issuing 
unlawful or unethical orders by a superior, including a high-ranking officer, is set 
out in a statute. 

None of the analysed police legal frameworks contains a disciplinary or misdemean-
our offence of knowingly issuing unlawful or unethical orders by a superior, including 
a high-ranking officer. The legal frameworks of the Republic of Serbia and of Monte-
negro are the most advanced in this respect, as only they contain a disciplinary offence 
of issuing an unlawful order by a superior, which is applicable to high-ranking officers 
as well, while none of the analysed legal frameworks foresees an offence of knowingly 
issuing an unethical superior order.255 Contrary to the Serbian statute, the disciplinary 
offence set out in the Montenegrin legislation is not applicable to all unlawful orders 
issued by a police officer, including a high-ranking officer. Instead, the scope of ap-
plication of disciplinary offence of issuing superior orders is limited only to orders, 
whose execution would constitute a criminal offence or, alternatively, to orders which 
endanger the safety of persons and assets.256 The reasons behind such a fragmented 
approach of Montenegrin lawmaker remain unclear. Under Serbian and Montenegrin 
police laws, the disciplinary offence of issuing unlawful orders can be committed only 
by a police officer. However, the definitions of a police officer in Serbian and Monte-
negrin laws are sufficiently broad to extend to high-ranking officers.257 It is noteworthy 
that most of the analysed countries, except North Macedonia, do contain disciplinary 
offences, such as the abuse of office by a police officer,258 exceeding the authority of 
a police officer,259 violation of the code of conduct of police officers,260 or misconduct 
of a police officer at work.261 Although those disciplinary offences can be applicable to 
255 Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 24/2018 and 
87/2018, Article 207, paragraph 1, point 4; Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette 
of Montenegro”, Nos. 70/2021 and 123/2021, Article 173, paragraph 1, points 12 and 16.
256 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro”, Nos. 70/2021 and 
123/2021, Article 173.
257 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 42; Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 
24/2018, and 87/2018, Article 10.
258 Law on Police Officers of the BiH (Zakon o policijskim službenicima Bosne i Hercegovine), “Official Gazette of 
the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
and 42/2018-decision of the CC, Article 105, paragraph 1; Law on Police Officers of the FBiH (Zakon o policijskim 
službenicima Federacije Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, 
Article 107, paragraph 1. 
259 Law on Internal Affairs and Police (Zakon o policiji i unutrašnjim poslovima), “Official Gazette of the Republic of 
Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC decision, Article 117.
260 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 173.
261 Law on Police Officers of the BiH (Zakon o policijskim službenicima Bosne i Hercegovine), “Official Gazette of 
the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
and 42/2018-decision of the CC, Article 105, paragraph 1; Law on Internal Affairs and Police (Zakon o policiji i un-
utrašnjim poslovima), “Official Gazette of the Republic of Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 
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a superior who knowingly issues an improper order, they are too broadly formulated, 
which adversely impacts their effectiveness and overall legal certainty. For that reason, 
the liability of a superior, including a high-ranking officer who issues unlawful or un-
ethical orders, cannot be adequately addressed through them.

Indicator 2
A specific disciplinary offence amounting to knowingly issuing unlawful or un-
ethical orders by persons performing the tasks of senior management and heads 
of administrative bodies is set out in a statute.

Out of the analysed legal frameworks, the laws of the Republic of Serbia and of Mon-
tenegro are the only ones which contain a disciplinary offence of issuing an unlawful 
order by a superior, which is also applicable to senior management and heads of admin-
istrative bodies. Conversely, none of the analysed legal frameworks foresees an offence 
of knowingly issuing an unethical superior order. To recall, the scope of application of 
a disciplinary offence of issuing superior orders under Montenegrin legislation does 
not cover all types of unlawfulness. Instead, it is limited only to orders whose exe-
cution would constitute a criminal offence or, alternatively, to orders which endanger 
the safety of persons and assets.262 In the Republic of Serbia and in Montenegro, the 
disciplinary offence of issuing an unlawful superior order can be committed only by a 
police officer. However, the definitions of a police officer in the statutes of the Republic 
of Serbia and of Montenegro seem extensive enough to include senior management 
and heads of administrative bodies as well.263 There are certain disciplinary offences 
in place in most of the analysed countries, with the exception of North Macedonia, 
which can be applicable to a superior police officer who knowingly issues an improp-
er order. Those are, inter alia, the abuse of office by a police officer,264 exceeding the 
authority of a police officer,265 violation of the code of conduct of police officers,266 or 
misconduct of a police officer at work.267 However, the liability of superiors, including 
18/2022- CC decision, Article 117; Law on Police Officers of the FBiH (Zakon o policijskim službenicima Federacije 
Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 107, paragraph 
1; Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro”, Nos. 70/2021 and 
123/2021, Article 173.
262Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 173.
263 See Standard 5, Indicator 1 Police Service Regime.
264 Law on Police Officers of the BiH (Zakon o policijskim službenicima Bosne i Hercegovine), “Official Gazette of 
the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
and 42/2018-decision of the CC, Article 105, paragraph 1; Law on Police Officers of the FBiH (Zakon o policijskim 
službenicima Federacije Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, 
Article 107, paragraph 1.
265 Law on Internal Affairs and Police (Zakon o policiji i unutrašnjim poslovima), “Official Gazette of the Republic of 
Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC decision, Article 117.
266 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro”, Nos. 70/2021 and 
123/2021, Article 173.
267 Law on Police Officers of the BiH (Zakon o policijskim službenicima Bosne i Hercegovine), “Official Gazette of 
the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
and 42/2018-decision of the CC, Article 105, paragraph 1; Law on Police Officers of the BiH, “Official Gazette of 
the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
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senior management and heads of administrative bodies who issue unlawful or unethi-
cal orders, cannot be adequately addressed through them, as they are too broadly and 
vaguely formulated. 

Indicator 3
A statute determines disciplinary offences for non-execution of superior orders 
that are graded depending on the severity of particular conduct. 

None of all the analysed police legal frameworks sets out disciplinary offences for 
non-execution of superior orders that are graded depending on the severity of particular 
conduct. Although the laws of the BiH, its entities, the Republic of Serbia and Monte-
negro classify disciplinary offences into serious and minor offences, they fail to grade 
disciplinary offences of non-execution of superior orders based on the severity of par-
ticular conduct. Instead, those laws consider each disciplinary offence of non-execution 
of superior orders as a serious disciplinary offence, thus failing to distinguish its minor 
form from its serious form.268 Finally, the legal framework of North Macedonia does 
not contain any form of disciplinary offences for non-execution of superior orders.269

Indicator 4
The statutory provisions ensuring needed guarantees of impartiality and objec-
tivity of the disciplinary proceedings conducted against a minister or persons 
performing the tasks of senior management, as well as heads of administrative 
bodies, are set out in a statute. 

The statutory provisions of the analysed police legal frameworks do not provide suf-
ficient guarantees of impartiality and objectivity of the disciplinary proceedings con-
ducted against a minister. The lack of such provisions is a direct consequence of the 
fact that disciplinary proceedings against a minister are regulated by the laws govern-
ing general civil service, and not by police service legislation.270 

and 42/2018-decision of the CC, Article 105, paragraph 1; Law on Internal Affairs and Police (Закон о полицији и 
унутрашњим пословима), “Official Gazette of the Republic of Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019, 
and 18/2022- CC decision, Article 117; Law on Police Officers of the FBiH (Zakon o policijskim službenicima Feder-
acije Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 107, paragraph 
1; Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 173.
268 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro” Nos. 70/2021 and 
123/2021, Article 173; Law on Police Officers of the BiH, “Official Gazette of the BiH”, Nos. 27/2004, 63/2004, 
5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 and 42/2018-decision of the CC, 
Article 105; Law on Police Officers of the FBiH (Zakon o policijskim službenicima Federacije Bosne i Hercegovine), 
“Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 107; Law on Internal Affairs and Police 
(Zakon o policiji i unutrašnjim poslovima), “Official Gazette of the Republic of Srpska”, Nos. 57/2016, 110/2016, 
58/2019, 82/2019 and 18/2022- CC decision, Article 117; Law on the Police (Zakon o policiji), “Official Gazette of 
the Republic of Serbia”, Nos. 6/2016, 24/2018 and 87/2018, Article 207.
269 Law on the Police (Закон за полиција), “Official Gazette of the Republic of Macedonia”, Nos. 114/06, 6/09, 
145/12, 41/14, 33/15, 31/16, 106/16, 120/16, 21/18, 21/18, and 64/18, 294/21, 89/22 and CC decision - 148/08.
270 See more on this Standard 5, Indicator 1 Civil Service Regime. 
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When it comes to impartiality and objectivity of the disciplinary proceedings conduct-
ed against persons performing the tasks of senior management, the situation is rather 
different, since the statutory provisions of most of the analysed countries, except North 
Macedonia, provide sufficient guarantees. As for the disciplinary proceedings conduct-
ed against persons performing the tasks of senior management, police laws of analysed 
countries do not contain separate provisions, with the exception of the Republic of 
Srpska.271 In the Republic of Srpska, those separate statutory provisions governing 
the structure of disciplinary bodies in charge of conducting disciplinary proceedings 
against the police director and deputy police director, do provide some guarantees. 
However, bylaws further regulating the disciplinary proceedings against the police 
director and police director were not accessible, and hence a more detailed analysis of 
the rules envisaged therein could not be conducted. 
On the other hand, the statutes of the BiH, the FBiH, the Republic of Serbia and of 
Montenegro do not separately regulate the conduct of disciplinary proceedings against 
persons performing the tasks of senior management or against heads of administrative 
bodies. Nevertheless, the respective statutory provisions governing disciplinary pro-
ceedings conducted against police officers are also applicable to senior management 
and heads of administrative bodies due to the broad statutory definition of a police 
officer.272 The Law on Internal Affairs of Montenegro is straightforward in that regard, 
explicitly extending the definition of a police officer to include police heads and police 
deputy heads,273 while other frameworks are somewhat less explicit. Nonetheless, the 
legal frameworks of the BiH, the FBiH, the Republic of Serbia and of Montenegro 
ensure minimum guarantees of impartiality and objectivity of the disciplinary pro-
ceedings against senior management that are on par with the guarantees provided for 
police officers. Conversely, the police law of North Macedonia does not sufficiently 
regulate disciplinary matters. 

Summary Assessment for the Standard

Out of the analysed legal frameworks, statutes of the Republic of Serbia and of 
Montenegro are the only ones that prescribe a disciplinary offence of issuing an unlaw-
ful order by a superior, potentially including a high-ranking officer or senior manage-
ment, while none of the legal frameworks foresees an offence of knowingly issuing an 
unethical superior order. However, the disciplinary offence set out in the Montenegrin 
legislation is not applicable to all unlawful orders issued by a police officer, but only to 
271 Law on Internal Affairs and Police (Zakon o policiji i unutrašnjim poslovima), “Official Gazette of the Republic of 
Srpska”, Nos. 57/2016, 110/2016, 58/2019, 82/2019 and 18/2022- CC decision), Articles 109-114.
272 Law on Police Officers of the BiH (Zakon o policijskim službenicima Bosne i Hercegovine), “Official Gazette of 
the BiH”, Nos. 27/2004, 63/2004, 5/2006, 58/2006, 58/2006, 15/2008, 50/2008-other law, 63/2008, 35/2009, 7/2012 
and 42/2018-decision of the CC, Article 2; Law on Police Officers of the FBiH (Zakon o policijskim službenicima 
Federacije Bosne i Hercegovine), “Official Gazette of the FBiH”, Nos. 27/05, 70/08, 44/11 and 13/18, Article 2; 
Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro”, Nos. 70/2021 and 
123/2021, Article 42; Law on the Police (Zakon o policiji), “Official Gazette of the Republic of Serbia”, Nos. 6/2016, 
24/2018 and 87/2018, Article 10.
273 Law on Internal Affairs (Zakon o unutrašnjim poslovima), “Official Gazette of Montenegro”, Nos. 70/2021 and 
123/2021, Article 42.
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orders whose execution would constitute a criminal offence, or alternatively to orders 
which endanger the safety of persons and assets. The reasons behind such a frag-
mented approach of Montenegrin lawmakers remained unclear. Under the Serbian and 
Montenegrin police laws, the disciplinary offence of issuing unlawful orders can be 
committed only by a police officer. However, as was explained earlier, the definitions 
of a police officer in the Serbian and Montenegro statutes are sufficiently broad to also 
include high-ranking officers, as well as senior management and heads of administra-
tive bodies.

None of the analysed police legal frameworks sets out disciplinary offences for 
non-execution of superior orders that are graded depending on the severity of particu-
lar conduct. 

When it comes to impartiality and objectivity of the disciplinary proceedings 
conducted against a minister, the statutory provisions of the analysed police legal 
frameworks do not provide sufficient guarantees. The lack of such provisions is a 
direct consequence of the fact that disciplinary proceedings against the minister are 
regulated by the laws governing general civil service, and not by police service leg-
islation. On the other hand, the statutory provisions of most of the analysed countries 
provide sufficient guarantees of impartiality and objectivity of the disciplinary pro-
ceedings conducted against persons performing the tasks of senior management, with 
the exception of North Macedonia. 

Overall, the legal frameworks of the BiH, its entities, and North Macedonia are 
not in line with the standard, while the laws of the Republic of Serbia and Montenegro 
are assessed as mostly not being in line with the standard. 
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5. CONCLUDING REMARKS

Overall, the assessment of targeted countries shows a very low level of compli-
ance with the existing international standards in the area of improper superior orders. 
Moreover, the respective national provisions of the general civil service regime, po-
lice and defence sectors relevant for the fulfilment of this standard are not mutually 
coherent. For instance, certain countries, such as the BiH, are assessed as showing 
only some departures from Standard 2274 with regard to its general civil service sector, 
while was assessed as not in line with the same standard when applied to the police and 
defence sectors. The identified divergences are not attributable to the approach of the 
DCAF and some academics based on distinguishing military from civilian organiza-
tions due to the more centralized structure and hierarchical chain of command. Instead, 
a sound explanation for those inconsistencies is missing, and it appears that they are a 
mere result of an ad hoc approach taken by lawmakers in the analysed countries. 

Furthermore, there are internal inconsistencies of national regulation governing 
the reaction to improper superior orders in the same sector in most of the analysed 
countries. Those divergences may create confusion and adversely affect legal certainty 
in those countries. The case of North Macedonia may serve as an illustrative example, 
given that one North Macedonian national statute sets out the given obligation of a civ-
il servant for all the allegedly unlawful orders received from a superior, while the other 
pieces of national legislation limit the scope of the introduced obligation only to situa-
tions where the execution of the received order would constitute a criminal offence. In 
a similar vein, statutory provisions governing both the police sector and civil service 
sector in the Republic of Srpska are not sufficiently consistent with its advanced con-
stitutional solution: it appears from both statutes that police officers and civil servants 
are not liable for damages incurred by their negligent performance while executing 
improper orders, while its Constitution states the opposite. The case of Montenegro is 
also peculiar, since the provisions of the Law on Internal Affairs, in the part governing 
an obligation of a police officer to report an unlawful order, are internally inconsistent. 
The same applies to the Serbian Law on the Police in terms of meeting the first stand-
ard, envisaging that civil servants shall be made aware that following an improper 
superior order is prohibited. There is room for improvement of the legal frameworks 
of all the analysed countries with a view to eliminating internal inconsistencies.

The all-encompassing prohibition to execute improper superior orders does not 
exist in any of the three sectors – civil, military and police service. In addition, none of 
the analysed legal frameworks explicitly provides for the individual accountability of 
a civil servant who follows an improper superior order. What one finds in common for 
all these frameworks is that the said statutory obligation is not introduced with regard 

274 The said standard deals with prescribed set of obligations.
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to unethical superior orders that are considered lawful. Also, legal frameworks of some 
countries are more flexible, as they do not oblige a civil servant, but only entitle him/
her to refuse to execute improper superior orders (e.g. North Macedonia and Montene-
gro in the civil service legislation; Montenegro and the BiH in the military sector; the 
Republic of Serbia, the Republic of Srpska, and North Macedonia in the police sector). 
In the countries where the prohibition does exist, its scope is additionally reduced in 
all three sectors, given that it predominantly applies only to superior orders whose 
execution would constitute a criminal offence, but not to other unlawful or unethical 
superior orders. Consequently, most of the analysed legal frameworks contain a stat-
utory rule stipulating that a civil servant will be held individually accountable, only if 
he/she executes an unlawful superior order without giving prior notice to the superior 
that the received order is unlawful, or if he/she executes the superior order whose ex-
ecution constitutes a criminal offence. Otherwise, if the superior was properly warned 
by a civil servant that the order is unlawful, the execution of such order would not give 
rise to a liability of a civil servant for damages pursuant to national statutes. This is 
worrisome, as it opens doors for a broad spectrum of illegalities.

The applied “pick and choose” approach of tolerating certain illegalities is based 
on the different treatment of different types of illegalities by national lawmakers. Ac-
cordingly, such an approach creates confusion for subordinates regarding the rules on 
how to react to improper superior orders. In addition, it is not in line with international 
standards of the CoE, the UN and the OSCE, which do not tolerate the performance 
of any illegalities. Moreover, the dominant “pick and choose” approach sends a clear 
message to civil servants, police officials and persons serving in the Armed Forces, 
that not all unlawful acts are necessarily prohibited, thus opening the Pandora’s box 
and adversely affecting the respect of the principle of legality, and the fundamental 
loyalty of the public sector employees to the legal order of the country.

As it was mentioned earlier, a comparative legal study of corruption prevention 
mechanisms in selected countries of South-East Europe was conducted by the Insti-
tute of Comparative Law in Serbia, in cooperation with the CIDS in 2013, The said 
study did not cover the area of improper superior orders. Therefore, a comparison of 
the findings of the current analysis with the previous Comparative Legal Study on the 
Prevention of Corruption of 2013275 in that respect did not take place within the scope 
of this book. The majority of legal acts that were covered by the current analysis were 
adopted after 2013, with a few exceptions. Namely, the national laws of the Republic 
of Serbia, the BiH and its entities governing the civil service regime were adopted 
before 2013. The same is true for the constitutions of all the analysed countries. When 
it comes to criminal laws, all of them were also enacted before 2013. Out of the ana-
lysed national military laws, only the statutes of the Republic of Serbia, the BiH and 
North Macedonia were adopted before 2013. When it comes to the police sector, the 
same applies to the statutes of North Macedonia, the BiH and the FBiH. The fact that 
a significant number of analysed national legal acts have been adopted after 2013 un-
dermines the efforts to cross-compare the legislative solutions and identify legislative 
275 A. Rabrenovic (ed), Legal Mechanisms for Prevention of Corruption in Southeast Europe with Special Focus 
on the Defence Sector, Institute of Comparative Law, Belgrade, 2013, available at: http://iup.rs/books/legal-mecha-
nisms-for-prevention-of-corruption-in-southeast-europe/
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improvements in the area of improper superior orders. That effort is further hindered 
by the lack of opportunities to track the timing of all the relevant legal interventions 
pertaining to improper superior orders in legal acts adopted before 2013.

However, the comparative analysis shows that normative frameworks pertaining 
to handing improper superior orders were already in place in certain countries in the 
early 2000s. Those normative solutions addressing improper superior orders may have 
come as a result of the development of the international standards which started taking 
place in early 1990s. Namely, the relevant soft-law instruments developed under the 
auspices of the UN and OSCE were introduced during 1990s, while those of the CoE 
were adopted in the 2000-2001 period. National regulatory interventions related to 
improper superior orders have not been developed under the influence of the European 
Union accession process, as its acquis does not impose any specific requirements in 
that regard. Effectively, the only hard-law instrument explicitly dealing with the issue 
of unlawful superior orders is the Rome Statute, constituting the key source of inter-
national criminal law, which entered into force on 1 July 2002. Finally, the confirmed 
jus cogens nature of the right to human dignity has implicitly strengthened the invio-
lability of the right of a public sector employee to refuse an improper superior order.

It is important for legislators and civil servants of all the analysed countries alike 
to be fully acquainted with the relevant norms and case law of international criminal 
law and to have national legal frameworks that are in line with them. It is even more 
important for them to observe and take into account other aforementioned soft-law 
instruments developed in the area of integrity building, which regulate the issue of 
improper superior orders in general civil service, police and defence sectors. Unlike 
the sources of international criminal law, the said soft-law integrity instruments are 
also applicable out of situations of armed conflict and humanitarian situations and 
are not necessarily linked to the most serious crimes of concern of the international 
community. The ongoing development in the jurisprudence of the ECtHR and other 
supranational courts, which has come to rely on soft-law standards more intensively 
could serve a dual purpose. Namely, it could strenghten the authority of the soft-law 
instruments. By doing so, it would hopefully open the door for more effective imple-
mentation of the soft-law instruments governing improper superior orders issued in all 
the aforementioned distinct areas of employment.
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