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Abstract 

This thesis argues that we ought to give substantive meaning to the right of internal self-

determination in the form of an international right to democratic governance. The application 

of the right of self-determination as a right to independence for colonised peoples, while putting 

an end to formal imperialism, has not been able to tackle the issue of informal imperialism 

which has impeded them from fully enjoying their right. The critical literature, Third World 

Approaches to International Law in particular, has pointed at the informal interferences of the 

West in the Third World. Using the Democratic Republic of the Congo as a case-study, I argue 

that this reasoning should be qualified since history has shown that the lack of self-

determination in the Congo is the consequence of a multitude of issues, not just informal 

imperialism. What is recurrent is the fact that the Congolese people has been the victim of 

various internal and external oppressors. The occasional popular uprisings in the Congo have 

shown that empowering a people rather than concentrating on the oppressors, has been much 

more efficient to enhance the right of self-determination.  We ought to bring peoples back at 

the centre of our reflexion when it comes to self-determination and consider the right to 

democratic governance as a substantive application of internal self-determination. In this 

regards, democratic governance ought to be defined not only as a set of procedural 

requirements such as free elections but also in terms of substantial requirements, as the need 

for strong institutions, non-corruption, and the respect of human rights. The right to 

democratic governance, giving substantive meaning to internal self-determination, should be 

interpreted along the lines of the Capabilities Approach as the latter puts peoples at the centre 

stage and concentrates on how to give them the opportunities to truly enjoy their rights. 
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Introduction 

This thesis provides a theory of self-determination which defends an international right to 

democratic governance. It asserts that we ought to give substantive meaning to the right of 

internal self-determination which has for too long been left behind in favour of a right of 

external self-determination, i.e. seen merely in terms of decolonisation or secession. What is 

novel about this thesis is that builds its main claims from an analysis of the deficiencies of 

critical theory on international law.  

It concentrates more specifically on the right of self-determination of ex-colonised peoples, 

showing that, despite having been able to exercise a substantive right of external self-

determination, in the form of a right to independence, they have not been able to freely 

determine their political status and freely pursue their economic, social, and cultural 

development, i.e. to fully enjoy their right of self-determination. As the critical literature has 

outlined, Third World Approaches to International Law (TWAIL) in particular, imperialism 

has not been eradicated with the decolonisation process since the latter has been able to 

continue through informal forms. A substantive right of external self-determination alone was 

not sufficient to tackle the informal imperialism issue which has impeded ex-colonised peoples 

from fully enjoying their right of self-determination. More attention should be given to attach 

substantive meaning to the right of internal self-determination in order to address this situation. 

This hypothesis will be considered in the light of a case-study on the Democratic Republic of 

the Congo (Congo). The latter will highlight the fact that the critical literature’s stance should 

be somewhat qualified in view of the fact that informal imperialism is not as central to the post-

colonial history of the Congo as the TWAIL narrative would have us believe. A multitude of 

local actors have also played an important role in the continued oppression of the Congolese 

people, their actions being often intertwined with the ones of external or international actors. 

Internal actors should equally be highlighted when it comes to pointing fingers at the ongoing 

oppression of the Congolese people. In any case, I argue that shedding light on the oppressors 

is not the right way to go. Indeed, these discussions tend to forget that the primary holder of 

the right of self-determination, i.e. the Congolese people, must be central. What has been 

recurrent is the fact that the Congolese people has been the perpetual victim of these various 

internal and external oppressors preventing them from enjoying their right of self-

determination. The occasional popular uprisings in the Congo have shown that working on the 
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empowerment of peoples rather than concentrating on the neutralisation of their oppressors, 

would be a much more efficient tactic to enhance their right of self-determination. Hence, I 

argue that giving substantive meaning to the right of internal self-determination in the form of 

an international right to democratic governance, substantially defined as we shall see, is key to 

enable them to free themselves from their oppressors and choose their own destiny, thus 

enjoying a full right of self-determination.  

The thesis is divided into three main parts. Part I outlines the history of the right of self-

determination and the emergence of informal imperialism in international law. The first chapter 

exposes that, from its very birth, self-determination has had an external and an internal 

dimension. While the external dimension was given substantive meaning in the decolonisation 

process through a right for all colonies and Non-Self-Governing Territories to obtain 

independence, the internal dimension has remained void of substantive meaning. The second 

chapter expounds TWAIL’s stance on the history of international law. The latter has shown 

that international law has been intrinsically related to imperialism from its birth. While 

imperialism was at first formally validated by international law, the appearance of the right of 

self-determination marked then end of colonialism (i.e. formal imperialism) but also the shift 

to informal imperialism. The right of self-determination, applied in its external dimension 

could not prevent the development of informal forms of imperialism. As a result, ex-colonised 

peoples have not been able to enjoy their right of internal self-determination as imperialism 

was still present, albeit in another form. While TWAIL’s argument is reductive because it 

exclusively focuses on one narrative and tends to overlook other internal issues, it has the merit 

of shedding light on informal imperialism and its consequences on the right of self-

determination.  

In Part II, the hypothesis exposed above will be tested by considering a case-study on the 

Congo. It will show that, while TWAIL’s narrative fits within the context of the colonial history 

of the Congo, it falls short when it comes to describe accurately its postcolonial history. Indeed, 

the over-emphasis made on informal imperialism tends to obscure the fact that many other 

issues such as corruption, ethnic conflicts, dictatorships, have come in the way of the 

Congolese’s actual liberation. This part will thus outline a detailed account of the Congolese 

history in order to expound its inherent complexity. What is evident in this complex history is 

that the Congolese people has been the recurrent victim of an intertwined network of local and 

international oppressors. Nonetheless, this case-study will also show that the Congolese people 

has been the most efficient actor of its own liberation, when, on various occasions, it has risen 
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against certain oppressors. In light of this context, putting the Congolese people back at the 

centre stage by giving substantive meaning to their right of internal self-determination through 

a right to democratic governance remains ever more relevant.    

Part III is dedicated to expounding why and how we should interpret internal self-determination 

as a right to democratic governance. Internal self-determination has been linked to the idea of 

self-governance for as long as it has existed. Many authors have argued that an international 

right to democratic governance was emerging or should emerge on the international scene. 

However, the critical literature has not been favourable to this idea, arguing that democratic 

governance was just another informal tool used by the West to advance its imperialist agenda. 

I will demonstrate that such a stance is relevant to some extent but tends to throw the baby 

away with the bath water. What is crucial for this matter is how we decide to define the right 

to democratic governance. While a merely procedural definition has led to the abuses pointed 

at by the critical literature, a more substantial definition of democratic governance opens the 

door to the realisation of the internal right of self-determination. Substantially defined, the right 

to democratic governance calls not only for procedural requirements such as free and fair 

elections, but also for substantive requirements such as the establishment of stable and 

democratic institutions, non-corruption, and the guarantee of all other human rights in general, 

including social and economic rights. Such a right would have the effect of making the right of 

self-determination truly available to peoples by creating, through its foundational principle of 

participation and its interrelated relationship to individual freedoms and human rights, the 

opportunity for peoples to be free and responsible of their own collective and personal lives. 

Having in mind this objective of bringing  peoples back at the centre of the concern, it would 

be relevant to connect the substantive application of the right of internal self-determination to 

the Capabilities Approach and the United Nations Development Programme’s (UNDP) work 

which allow us to think about what peoples need in a very practical and broad manner for their 

self-determination to emerge, with regard to each specific context.
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PART I – The Two Dimensions of the Right of Self-Determination and the Impact of 

Informal Imperialism 

The right of self-determination of all peoples is a prominent right in international law. It is 

defined as the right of all peoples to freely determine their political status, and freely pursue 

their economic, social, and cultural development.1  Its inclusion in the UN Charter as well as 

in the first articles of the human rights covenants makes it one of the most essential fundamental 

rights, a prerequisite for the enjoyment of all others.2 However, since it became associated with 

the decolonisation process and the achievement of independence for Non-Self-Governing and 

colonial territories, its international application has remained within the confines of external 

self-determination, while its internal aspect has not been given substantive meaning. We shall 

see that this situation has been detrimental to the right of self-determination of all peoples, but 

in particular of the now ex-colonised peoples.  

The first chapter will be divided into three parts. In part A, we will see that, from its birth, the 

principle and, later, right of self-determination has always had a two-dimensional meaning. On 

the one hand, external self-determination refers to the possibility for a people to secede from 

its mother state and gain independence, and on the other hand, internal self-determination refers 

to the right of self-government within the state borders. In its beginnings, the principle of self-

determination became the spearhead of two important historical figures, Vladimir Lenin and 

President Woodrow Wilson. While Lenin defended an external vision of self-determination, 

Wilson mainly argued that self-determination should be understood in an internal manner as 

‘the consent of the governed’. Outlining the twofold understanding of the right of self-

determination is particularly relevant in that, as it will develop through time, only one of its 

dimensions, its external one, will be given substantive meaning on the international scene, 

leaving the internal aspect void of practical meaning. In part B, I will analyse how, after the 

Second World War, and thanks to the advocacy of communist states, Lenin’s vision became 

entrenched in the UN Charter as well as in several UN resolutions, and self-determination came 

to be associated with the decolonisation process. The external right of self-determination of 

Non-Self-Governing and colonial peoples was thus given substantive meaning through the 

 
1 International Covenants on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 

1976) 999 UNTS 171 (ICCPR), art. 1; International Covenants on Economic, Social and Cultural Right (adopted 

16 December 1966, entered into force 3 January 1976) 993 UNTS 3 (ICESCR), art. 1. 
2 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, art. 1(2) and art. 55. 
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right for them to obtain independence. This application of their right of self-determination 

formally set them free from the imperial dominion under which they had lived for so long.  

Finally, part C will be dedicated to the internal dimension of self-determination and its lack of 

substantive meaning in international law. While the inclusion of the right of self-determination 

in the human rights covenants, and the associated extension of it to ‘all peoples’ could have 

been the opportunity to substantively define the internal dimension of the right, it had not been 

the case. Moreover, even if in 1999, Antonio Cassese’s doctrine on the internal and external 

approaches to self-determination, describing internal self-determination as the main application 

of the right of self-determination and external self-determination as only applicable to 

exceptional cases, will be well received - especially by the ones fearing self-determination 

could be the open door to endless secessions, the right of internal self-determination remained 

a matter of national policy and framework. Outlining the International Court of Justice (ICJ) 

cases will be illuminating in this matter. Indeed, in its various Advisory Opinions (AO) on the 

right of self-determination, the ICJ has never moved away from the external application of the 

right. From the Namibia AO to the recent Chagos Archipelago AO, the ICJ has kept on taking 

a territorial approach to self-determination, focusing primarily on the external dimension.3 

And, even when it had the opportunity to outline the substantive meaning of the right of self-

determination beyond decolonisation, it sticked to its restrictive approach in answering 

Advisory Opinions questions. Rather than focusing on ‘all peoples’ as the central subjects of 

this right, the questions surrounding decolonisation and/or the external application of the right 

of self-determination have been at the heart of the Court’s reflexion. As a result, the right of 

self-determination has been kept shallow, mostly reduced to its external dimension within the 

decolonisation context.  

In the second chapter, I will argue that the lack of focus on internal self-determination has 

turned out to be the most detrimental to the peoples it was supposed to free: the ex-colonised 

peoples. Looking at the critical literature in general, and Third World Approaches to 

International Law (TWAIL) in particular, is especially relevant in this matter. One of the main 

arguments of TWAIL is that, despite decolonisation which has marked the end of formal 

imperialism, imperialism has remained very much present, though in an informal form. I will 

take a particular interest in the work of Anthony Anghie as he argues that, from its birth, 

international law has been intrinsically linked to imperialism. International law emerged to 

 
3Advisory Opinion on the Legal Consequences of the Separation of Chagos Archipelago from Mauritius in 1965, 

ICJ Reports (2019); Advisory Opinion on the Legal Consequences for States of the Continued Presence of South 

Africa in Namibia (Southwest Africa) notwithstanding Security Council Resolution 276, ICJ Reports (1971). 
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directly justify the first wave of European colonisations (in America) and continued to develop 

throughout the second wave of colonisations (mainly in Africa), always maintaining a 

distinction between the colonisers and the colonised. When the idea of self-government 

developed and the right of self-determination was enacted, this direct relation between 

international law and imperialism transformed into an indirect one. Informal forms of 

imperialism appeared and the simple application of an external right of self-determination has 

not been sufficient to stop them. While I will show that TWAIL’s line of argument needs to be 

qualified to a certain extent as it tends to be reductive, it has nonetheless the merit of shedding 

light on the issue of informal imperialism which has prevented ex-colonised peoples from truly 

enjoying their right of self-determination. This demonstrates that the over-focus on the right of 

external self-determination and the lack of substantive meaning attached to the internal 

dimension of self-determination at the international level for colonised peoples enabled the 

furtherance of their oppression, and their consequent lack of self-determination.  

I. Chapter 1: The Two-Dimensions of the Right of Self-Determination 

A. A Two-Fold Understanding from its Birth 

Despite the fact that the right of self-determination has to this day, as we shall see, only been 

given substantive meaning in its external understanding, the internal and external dimensions 

of the right of self-determination have co-existed from its birth, as two sides of a same coin. 

The seeds of the idea which will give rise to a right of self-determination were initially planted 

by the American and French revolutionaries. While the word ‘self-determination’ itself did not 

appear before the First World War, concepts which would become closely linked to it, such as 

‘popular sovereignty’, ‘the consent of the governed’, and the need to allocate territories in 

accordance with the latter, developed during the Anglo-American, and then French 

revolutionary processes.4 The Declaration of Independence of the United States of America 

stated that governments should be deriving ‘their just powers from the consent of the 

governed’, with the consequence that ‘whenever any Form of Government becomes destructive 

of these ends, it is the Right of the People to alter or abolish it.’5 A few years later, the leaders 

of the French revolution applied the same idea when they considered a plebiscite should happen 

 
4 Lynch, A. (2002) ‘Woodrow Wilson and the principle of ‘national self-determination’: a reconsideration’, 

Review of International Studies 8, p. 422. 
5 Cassese, A. Self-Determination of Peoples (Cambridge: Cambridge University Press 1995), pp. 11-12.  
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whenever there was a change of sovereignty, in order to determine to which state the territory 

would be allocated.6 

The word ‘self-determination’ made its entrance in the international vocabulary in the twentieth 

century thanks to the involvement of two important historical figures: Vladimir Lenin and 

Woodrow Wilson. While they both championed the establishment of an international right of 

self-determination, they each preached for a different understanding of how the latter should 

primarily be applied. Lenin defended the existence of a right to secession (external self-

determination), where Wilson mainly focused on a much more democratic interpretation of the 

right of self-determination (internal self-determination). As a result, from its very birth, the 

concept of self-determination was caught in a two-fold understanding which will continually 

mark its development throughout times. In the next sections, I will analyse in turn Lenin’s and 

Wilson’s interest in the right of self-determination. I will then turn to the first international 

decision concerning the concept of self-determination: the Aaland Islands case.7 At the eve of 

the Second World War, the League of Nations, in the course of this case, made clear that self-

determination, despite its presence in certain treaties and a recognition of its political 

significance, was only a political principle and should not be considered as a positive rule of 

the Law of Nations.8 

1. Lenin and Self-Determination 

a. Self-determination as a Solution to the Russian National Question 

The right of nations to self-determination was for the first time proclaimed in an international 

forum at the London International Congress of the Marxist Second International - which was 

an organisation composed of representatives of socialist parties from across the world. At the 

1896 London Congress, delegates from various countries across Europe were present as well 

as delegates from the United-States, and for the first time, a Russian delegation attended such 

an event.9 The resolution adopted on the right of self-determination read as follows: 

 
6 Ibid.; Op. Cit., Lynch note 4, p. 422. 
7 Report of the International Committee of Jurists entrusted by the Council of the League of Nations with the task 

of giving an advisory opinion upon the legal aspects of the Aaland Islands question, League of Nations O.J. Spec. 

Suppl. No. 3(October 1920); and Report submitted to the Council of the League of Nations by the Commission 

of Rapporteurs, League of Nations Doc. 8.7.21/68/106 (1921). 
8 Ibid., Aaland case (1921), p. 5. 
9 Marxists Internet Archive Encyclopedia: Glossary of events, ‘Congresses of Social Democracy: Second 

International Congress in London, July 21st to August 1st 1896’. Available at: 

<https://www.marxists.org/glossary/events/c/congress-si.htm#1896> [accessed on 25 August 2018]. 

https://www.marxists.org/glossary/events/c/congress-si.htm#1896


15 
 

This Congress declares that it stands for the full right of all nations to self-determination 

[Selbstbestimmungsrecht] and expresses its sympathy for the workers of ever country now 

suffering under the yoke of military, national or other absolutism. This Congress calls upon the 

workers of all these countries to join the ranks of the class-conscious [Klassenbewusste—those 

who understand their class interests] workers of the whole world in order jointly to fight for the 

defeat of international capitalism and for the achievement of the aims of international Social-

Democracy.10 

A few years later, in 1903, the founding fathers of the Russian Social Democratic Workers 

Party (R.S.D.W.P.) followed the lines of the Marxist Second International and made the 

commitment in Clause No. 9 of their Programme to ensure ‘the right of self-determination for 

all nations included within the bounds of the state.’11  

In the context of Tsarist Imperial Russia, defending the right of self-determination of nations 

was crucial in order to obtain the support of workers belonging to national minorities.12 Out of 

the 170 million inhabitants, 75 million belonged to the Great Russian nation, while the rest of 

the population was divided amongst a multitude of nations.13 Throughout the Tsarist period, 

the national minorities had been systematically persecuted by racist and oppressive policies 

which had deprived them of language and cultural rights and had imposed on them higher taxes 

than the ones to which the Great Russian population was subject.14 

In the multinational oppressive state that was Tsarist Imperial Russia, Lenin understood the 

need to ‘link the revolutionary struggle for socialism with a revolutionary program on the 

national question.’15 If the famous Marxian slogan – ‘Proletarians of the world, unite!’16- was 

 
10 Official German report of the London Congress: Verhandlungen und Beschlüsse des internationalen 

sozialistischen Arbeiterund Gewerkschafts-Kongresses zu London, vom 27. Juli bis 1. August 1896, Berlin, 1896, 

S. 18; Proceedings of the International Worker's Congress (London: published by "The Labour Leader", July-

August 1896). 
11 Russian Social-Democratic Labour Party Second Congress, Programme of the Social-Democratic Workers’ 

Party adopted at the Second Congress of the Party (1903) Marxists Internet Archive Encyclopedia. Available at:  

<https://www.marxists.org/history/international/social-democracy/rsdlp/1903/program.htm> [accessed on 31 

August 2018]. 
12 Davidshofer, W.J. Marxism and the Leninist Revolutionary Model (New York: Palgrave Macmillan 2014), p. 

105.   
13 Ibid.;  Liberation School, ‘Lenin and the right of nations to self-determination’ (1 July 2014) Available at: 

<http://liberationschool.org/lenin-and-the-right-of-nations-to-self-determination/> [accessed on 28 August 2018]. 
14 Ibid., Liberation School; Page, S.W. (1950) ‘Lenin and Self-Determination’ The Slavonic and East European 

Review 28(71), p. 343. 
15 Lenin, V.I. ‘The Revolutionary Proletariat and the Right of Nations to Self-Determination’ [1915] (Moscow: 

Miscellany VI 1927) Available at: <www.marxists.org/archive/lenin/works/1915/oct/16.htm> [accessed on 31 

August 2018]. 
16 Marx/Engels Selected Works: Manifesto of the Communist Party [1848] (Moscow: Progress Publishers 1969) 

Vol. One pp. 98-137. Available at: https://www.marxists.org/archive/marx/works/1848/communist-manifesto/ 

[Accessed on 28 August 2018] 

https://www.marxists.org/history/international/social-democracy/rsdlp/1903/program.htm
http://liberationschool.org/lenin-and-the-right-of-nations-to-self-determination/
https://www.marxists.org/archive/marx/works/1848/communist-manifesto/
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one day to be realised, Lenin argued, workers of ‘the oppressed nations should have the right 

of [self-determination], … otherwise [they would] involuntarily become the allies of their own 

national bourgeoisie...’.17 Indeed, he saw the risk that nationalism could represent for his cause 

since it potentially ‘[joined] the proletarians and bourgeoisie of one nation and [kept] the 

proletarians of different nations apart.’18 In Lenin’s mind, providing national liberation to the 

workers of the oppressed nations was a first necessary step if the workers of the various nations 

of Russia were to subsequently unite, and nationalism to eventually disappear.19  

It is through this endeavour that Lenin became a fierce defender of the right of self-

determination of nations. In his main work on the subject, The Right of Nations to Self-

Determination20, Lenin defined the right as follows: 

If we want to grasp the meaning of self-determination of nations, not by juggling with legal 

definitions, or “inventing” abstract definitions, but by examining the historico-economic 

conditions of the national movements, we must inevitably reach the conclusion that the self-

determination of nations means the political separation of these nations from alien national 

bodies, and the formation of an independent national state.21 

For Lenin, the right of self-determination amounted to a right of secession and the possibility 

for a nation to create its own state -which should be equal to the pre-existing states.22 Lenin 

refuted the idea of other socialists, such as Bauer and Renner, who sought to solve the national 

question by offering more autonomy to oppressed nations within the state of Russia.23 To him, 

the right of self-determination was the answer and, in practice, ‘it [implied] complete freedom 

to carry on agitation in favour of secession, and freedom to settle the question of secession by 

means of a referendum of the nation that desires to secede.’24  

 
17 Op. Cit., Lenin ‘The Revolutionary Proletariat…’ note 15. 
18 Lenin, V.I. ‘Draft Platform for the Fourth Congress of Social-Democrats of the Latvian Area’ [May 1913] in 

Lenin Collected Works (Moscow: Progress Publishers 1977) Volume 19, pp. 110-118. Available at: 

<https://www.marxists.org/archive/lenin/works/1913/may/31.htm> [accessed on 31 August 2018]. 
19 Chernev, B. (2011) ‘The Brest-Litovsk Moment: Self-Determination Discourse in Eastern Europe before 

Wilsonianism’, Diplomacy & Statecraft 22(3), p. 371.  
20 Lenin, V. I. ‘The Right of Nations to Self-Determination’ in Katzer. J. (ed.)  V. I. Lenin Collected Works, 

(translated) Isaacs, B. and Fineberg, J. (Moscow: Progress Publishers 1964), Vol. 20. Available at: 

<https://www.marxists.org/archive/lenin/works/1914/self-det/ch01.htm> [accessed on 28 August 2018]. 
21 Ibid. 
22 Op. Cit., Lenin ‘The Revolutionary Proletariat…’ note 15. 
23 Ibid.; Knudsen, R. Moments of Self-Determination: The Concept of ‘Self-determination’ and the Idea of 

Freedom in 20th - and 21st Century International Discourse (The London School of Economics and Political 

Science: Thesis 2013), pp. 64-65. 
24 Lenin, V.I. ‘The Socialist Revolution and the Right of Nations to Self-Determination’ in Lenin Collected Works 

(Moscow: Progress Publishers 1964) Volume 22, p. 146. Available at: 

<https://www.marxists.org/archive/lenin/works/1916/jan/x01.htm> [accessed on 31 August 2018]. 

https://www.marxists.org/archive/lenin/works/1913/may/31.htm
https://www.marxists.org/archive/lenin/works/1914/self-det/ch01.htm
https://www.marxists.org/archive/lenin/works/1916/jan/x01.htm
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In 1913, the R.S.D.W.P. followed Lenin’s idea on the subject when, in a resolution, it 

championed the right of self-determination as a solution to the national question and defined it 

as ‘the right to secede and form independent states’ or, to be more precise, as ‘the constitutional 

guarantee of an absolutely free and democratic method of deciding the question of secession.’25 

Indeed, the R.S.D.W.P. insisted on the fact that self-determination should ‘under no 

circumstances be confused with the expediency of a given nation’s secession.’26 According to 

the party, this question had to be decided on the merits of ‘each particular case in conformity 

with the interests of social development as a whole and with the interests of the proletarian 

class struggle for socialism.’27 Reading between the lines, one could easily understand that the 

right of self-determination of nations was backed up as long as it pursued the party’s greater 

objective. This was also Lenin’s positioning. In his words, he ideologically supported the right 

of self-determination of nations: 

[N]ot because we [the social democrats] have dreamt of splitting up the country economically, 

or of the ideal of small states, but, on the contrary, because we want large states and the closer 

unity and even fusion of nations, only on a truly democratic, truly internationalist basis, which 

is inconceivable without the freedom to secede.28 

Self-determination thus felt within the broader goal of socialism and, as Stanley Page rightly 

explained, the granting of a right of secession had one objective: that ‘the working class of each 

country, no longer confused by national strivings in common with their bourgeoisie, [would] 

recognise its real enemy – its own bourgeoisie - and overthrow it’, to finally unite with the 

world proletariat.29 In this sense, Lenin was very idealistic, he imagined self-determination was 

a tool that would create unity in Russia rather than dissolution. 

b. Self-determination Brought onto the International Scene and the 

Brest-Litovsk Peace Conference 

With the outbreak of the Great War, Lenin took interest in the application of the right of self-

determination of nations to a global scale, beyond the particular case of Russia.30 In ‘The 

 
25 Resolutions of the Summer, 1913, Joint Conference of the Central Committee of the R.S.D.L.P. and Party 

Officials in Lenin Collected Works (Moscow: Progress Publishers 1977) Volume 19, pp. 417-431. Available at: 

<http://www.marxists.org/archive/lenin/works/1913/sep/30b.htm> [accessed on 31 August 2018]. 
26 Ibid. 
27 Ibid. 
28 Op. Cit., Lenin ‘The Revolutionary Proletariat…’ note 15. 
29 Op. Cit., Page, note 14 above, p. 35. 
30 Ibid., p. 351; Op. Cit., Chernev note 19, p. 871. 

http://www.marxists.org/archive/lenin/works/1913/sep/30b.htm
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Socialist Revolution and the Rights of Nations to Self-determination’, he classified countries 

into three different categories in relation to self-determination: 

First, the advanced capitalist countries of Western Europe and the United States of America. In 

these countries the bourgeois, progressive, national movements came to an end long ago. Every 

one of these “great” nations oppresses other nations in the colonies and within its own country. 

The tasks of the proletariat of these ruling nations are the same as those of the proletariat in 

England in the nineteenth century in relation to Ireland.31 

This first category comprised countries where bourgeois national movements had for long been 

over and which were now oppressing other nations, either abroad in the form of colonies, or 

within their own borders. The proletariat of such countries had the duty to fight for the self-

determination of these oppressed nations.  

Secondly, Eastern Europe: Austria, the Balkans and particularly Russia. Here it was the 

twentieth century that particularly developed the bourgeois-democratic national movements 

and intensified the national struggle. The tasks of the proletariat in these countries—in regard 

to the consummation of their bourgeois-democratic reformation, as well as in regard to assisting 

the socialist revolution in other countries—cannot be achieved unless it champions the right of 

nations to self-determination. In this connection the most difficult but most important task is to 

merge the class struggle of the workers in the oppressing nations with the class struggle of the 

workers in the oppressed nations.32  

In this second category of countries -to which Russia belonged- the proletariat had to support 

the right of self-determination of nations. As explained in the previous section, Lenin saw this 

as the only way to avoid rapprochement between the bourgeois national movements and the 

workers of oppressed nations, and ultimately, as the solution to unify the proletariat of both 

oppressed and oppressing nations.  

Thirdly, the semi-colonial countries, like China, Persia, Turkey, and all the colonies, which 

have a combined population amounting to a billion. In these countries the bourgeois-democratic 

movements have either hardly begun, or are far from having been completed. Socialists must 

not only demand the unconditional and immediate liberation of the colonies without 

compensation—and this demand in its political expression signifies nothing more nor less than 

the recognition of the right to self-determination—but must render determined support to the 

more revolutionary elements in the bourgeois-democratic movements for national liberation   in 

 
31 Op. Cit., Lenin ‘The Socialist Revolution and the Right of Nations to Self-Determination’ note 24. 
32 Ibid. 
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these countries and assist their rebellion—and if need be, their revolutionary war—against the 

imperialist powers that oppress them.33  

For this last category of semi-colonial and colonial countries, Lenin bluntly encouraged 

socialists to back up their rebellion and liberation, even if this meant war. The right of self-

determination became a banner against imperialism which had to be completely eradicated. For 

Lenin, the liberation of colonies and self-determination of nations went hand in hand, and 

‘Europeans often [forgot] that colonial peoples too [were] nations, but in his eyes, to tolerate 

this ‘forgetfulness’ [was] to tolerate chauvinism.’34 

Following the 1917 February revolution, the Provisional Government of Russia gave the right 

of self-determination an international exposure. Having brought down the Romanov dynasty, 

the Provisional Government declared that ‘the purpose of free Russia [was]…the establishment 

of a permanent peace on the basis of self-determination of peoples.’35   In the same vein, after 

their coup on the 8th of November 1917 which overthrew the Provisional Government, the 

Bolsheviks, and among them Lenin, placed self-determination at the centre of their 

international policy. First, in Lenin’s famous Decree on Peace, they generally called for ‘an 

immediate peace without annexations (i.e. without the seizure of foreign lands, without the 

forcible incorporation of foreign nations) and without indemnities.’36 Secondly, they directly 

questioned the Allies ‘double standard’ and called upon them to grant a right of self-

determination to the peoples they were subjugating: 

[I]t is clear that to demand self-determination for the peoples that are comprised within the 

borders of enemy states and refuse self-determination to the peoples of their own state and their 

own colonies would mean the defence of the most naked, the most cynical imperialism.37 

The clear positioning of the Bolshevik government for peace and self-determination lead to the 

negotiation of a peace settlement with the Central Powers at the Brest-Litovsk Peace 

Conference. Despite the fact that the result of this peace conference went to the ground only a 

few months later with the Paris Peace Agreement, the Brest-Litovsk Conference is worth 

mentioning here since, on this occasion, the right of self-determination was discussed at length 

 
33 Ibid. 
34 Lenin, V. [1916] ‘A Caricature of Marxism and Imperialist Economism’ in Katzer. J. (ed.)  V. I. Lenin Collected 

Works, (translated) Isaacs, B. and Fineberg, J. (Moscow: Progress Publishers 1964), Vol. 23, pp. 28-76.  Available 

at: <https://www.marxists.org/archive/lenin/works/1914/self-det/ch01.htm> [accessed on 28 August 2018]. 
35 Op. Cit., Chernev note 19. 
36 Second All-Russian Congress of Soviets of Workers' and Soldiers' Deputies, Decree on Peace (8 November 

1917), written by Lenin. Available at : <https://www.marxists.org/archive/lenin/works/1917/oct/25-26/26b.htm> 

[accessed on 8 October 2021]. 
37 Op. Cit., Knudsen, note 23, p. 87. 

https://www.marxists.org/archive/lenin/works/1914/self-det/ch01.htm
https://www.marxists.org/archive/lenin/works/1917/oct/25-26/26b.htm
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by the participants. It was the first time that self-determination was established as the central 

principle behind a peace negotiation. As Chernev explains, the discussions between the parties 

‘[went] beyond the use of self-determination as a slogan and [applied] it to the peace making 

process.’38 The questions of ‘Who was the “self”? Was it an administrative or historical entity? 

Was it a specific class? Was it the nation?... Who could realistically claim to represent the 

nation?’ were all debated by the representatives of the parties at this peace conference.39 While 

delegations could not come to a meaningful agreement on these questions - since each would 

defend a point of view based on its own national interest rather than on universal principles, 

the fact that these discussions took place, brought self-determination at the centre of the 

international stage.40 And, as we will see in the next section, this was only the beginning since 

self-determination would subsequently be championed by Wilson and the Allies as the leading 

principle of the Paris Peace Conference. It was thus acquiring a more and more prominent place 

on the international plane. 

2. President Wilson and Self-Determination 

a. Wilson as a Self-Determination Champion 

President Wilson came to be known as the champion of self-determination by the end of the 

First World War. While Lenin actually had  spent much more time theorising on the subject, it 

was Wilson who became internationally famous for his defence of this principle. As the US 

President, his voice had certainly more resonance at the time, not only in Europe but all around 

the world. When the Peace Conference took place in Paris in 1919, the ‘colonized, 

marginalized, and stateless peoples from all over the world’ put their hopes in Wilson and 

‘imagined the president as both an icon of their aspirations and a potential champion of their 

cause, a dominant figure in the world arena committed… to the principle of self-determination 

for all peoples.’41 Many are the national groups who organised petitions, sent letters and/or  

delegations to Paris, aspiring to obtain Wilson’s support for their independence.42 Wilson was 

set up as the hero of a new international order based on justice and self-determination – rather 

than force. Manela used the term ‘Wilsonian moment’ to reflect this idea: 

 
38Op. Cit., Chernev, note 19, p. 376. 
39 Ibid. 
40 Ibid., p. 383. 
41 Manela, E. Wilsonian Moment: Self-Determination and the International Origins of Anticolonial Nationalism 

(Oxford: Oxford University Press, 2009), p. 4.    
42 White, W. A. Woodrow Wilson: The Man, His Times and His Task (Boston: Houghton Mifflin 3rd edition, 

1925), p. 388. 
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[The] term the ‘‘Wilsonian moment’’ captures the fact that, during this period, the American 

president became for millions worldwide the icon and most prominent exponent of the vision, 

which many others shared, of a just international society based on the principle of self-

determination. His name, and in many cases also his image, came to symbolize and encapsulate 

those ideas, and Wilson appeared, for a brief but crucial moment, to be the herald of a new era 

in international affairs.43 

As we will see in the next section, Wilson had indeed attracted such an audience with various 

wartime speeches in which he, directly or indirectly, referred to self-determination as a central 

principle. He insisted on this idea against the counsel of his Secretary of State, Robert Lansing, 

who wrote the famous following passage: 

The more I think about the President’s declaration as to the right of ‘self-determination’, the 

more convinced I am of the danger of putting such ideas into the minds of certain races. It is 

bound to be the basis of impossible demands on the Peace Congress and create trouble in many 

lands. What effect will it have on the Irish, the Indians, the Egyptians, and the nationalists 

among the Boers? Will it not breed discontent, disorder, and rebellion? […] The phrase is 

simply loaded with dynamite. It will raise hopes which can never be realized. It will, I fear, cost 

thousands of lives. In the end it is bound to be discredited, to be called the dream of an idealist 

who failed to realize the danger until too late to check those who attempt to put the principle in 

force. What a calamity that the phrase was ever uttered! What misery it will cause!44  

It seems that Lansing realised something Wilson overlooked: many nationalists around the 

world saw his promotion of self-determination as a plea for their cause – i.e. their 

independence. However, Wilson’s understanding of self-determination  had a different focus 

than Lenin’s. To him, self-determination equated to self-government. 

b. Wilson’s Actual Understanding of Self-Determination 

Contrary to Lenin, Wilson did not seem to always link self-determination to a right of 

secession. For Wilson, self-determination meant self-government, and this is the main idea that 

he defended: ‘the moral necessity of government by consent of the governed.’45 In 1908, he 

wrote: 

 
43 Op. Cit., Manela note 41, p. 6.  
44 Lansing, R. (1907) ‘Notes on Sovereignty in a State’ American Journal of International Law 1(105), p. 128. 
45 Miller Unterberger, B. (1996) ‘The United States and National Self-Determination: A Wilsonian Perspective’ 

Presidential Studies Quarterly 26(4), p. 933.    
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Self-government is not a mere form of institutions…it is a form of character. It follows upon 

the long discipline which gives a people self-possession, self-mastery, the habit of order and 

peace and common counsel…the steadiness and self-control of political maturity.46  

He did not defend a vision of self-determination based on nationalism. What was central in the 

redrawing of borders -where he considered it should happen- was the consent of the population 

concerned, the expression of popular sovereignty, rather than the ‘ethnic homogeneity’ of the 

territory.47 

While, as we have seen above, Lenin defended the right of self-determination when it fitted 

within his broader socialist vision, Wilson’s defence of self-determination also felt within a 

broader goal. Self-determination was to serve world peace. Towards the end of the war, Wilson 

declared that ‘no peace [could] last, or ought to last, which [did] not recognize and accept the 

principle that governments derive all their just powers from the consent of the governed, and 

that no right anywhere [existed] to hand peoples about from sovereignty to sovereignty as if 

they were property.’48 In this sense, self-determination was part of Wilson’s new international 

diplomacy plan – based on the creation of a League of Nations and to which we will come 

back, as a peacekeeping tool.49 Whenever and wherever Wilson supported self-determination, 

this support was ‘qualified and subordinated’ to the greater goals of peace and security .50 As 

Smith explains, at the end of the war, when Wilson faced the complaints of peoples who had 

been refused self-determination, he would reply ‘that since the primary responsibility for the 

preservation of peace rested upon the major powers, they [had to] insist upon the elimination 

of potential dangers to that peace’, and could thus retain these peoples’ sovereignty.51    

As explained, Wilson considered self-determination to be synonymous with self-government. 

However, it seems that he might have had a preference for the terms ‘self-government’, 

‘consent of the governed’, or ‘popular sovereignty’, rather than ‘self-determination’. This can 

be deduced from his wartime rhetoric, and especially from the most important declaration he 

made at the end of the war: The Fourteen Points speech.52 Indeed, in this famous speech which 

 
46 Throntveit, T. (2011) ‘The Fable of the Fourteen Points: Woodrow Wilson and National Self-Determination’, 

Diplomatic History 35(3), p. 453. 
47 Op. Cit., Manela note 41, p. 42. 
48 Wilson, W. Peace Without Victory (22 January 1917). Available at: 

<https://www.firstworldwar.com/source/peacewithoutvictory.htm> [accessed on 26 January 2019]. 
49 Op. Cit., Throntveit note 46, p. 456. 
50 Op. Cit., Lynch note 4 above, pp. 432-3. 
51 Smith, D. The Great Departure (New York: McGraw Hill Text 1965), p. 163.  
52 Woodrow Wilson, Fourteen Points Speech (8 January 1918). Available at: 

<https://wwi.lib.byu.edu/index.php/President_Wilson%27s_Fourteen_Points> [accessed on 24 February 2021]. 
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has been numerous times presented and understood as a self-determination advocacy, Wilson 

never actually mentioned the term ‘self-determination’.53  

The idea behind Fourteen Points speech was to lay the ground for the following peace 

negotiation. Wilson’ speech had a double aspect: on the one hand, he proposed various 

territorial solutions which could settle the conflict, and on the other hand, he advocated for the 

creation of an ‘association of nations’ and the respect of general principles on which 

international diplomacy should be based.54 This second aspect was probably the closest to his 

heart given the imperative form in which the language of Point XIV was construed: ‘a general 

association of nations must be formed.’55 It materialised two year later through the creation of 

the League of Nations. In the drafting process of the League Covenant, Wilson included at first 

a reference to the ‘principle of self-determination’ in Article (X), establishing that ‘territorial 

adjustments’, when and where necessary in the future, be ‘pursuant to the principle of self-

determination.’56 ‘Self-determination’ was then replaced by the terms ‘consent of the 

governed’ which were, in turn, dropped.57 Finally, Article (X) read: 

The Members of the League undertake to respect and preserve as against external aggression 

the territorial integrity and existing political independence of all Members of the League. In 

case of any such aggression or in case of any threat or danger of such aggression the Council 

shall advise upon the means by which this obligation shall be fulfilled.58 

The first aspect, which discussed territorial solutions to the conflict, was however the main 

reason the Fourteen Points speech had been seen as a plea for self-determination. And indeed, 

the spirit of a right of self-determination emerged from several points concerning the proposed 

territorial settlements. Point VI called for the ‘evacuation of all Russian territory’ and for an 

‘unhampered and unembarrassed opportunity for the independent determination of her own 

political development and national policy…under institutions of her own choosing’; Point X 

demanded that ‘peoples of Austria-Hungary… [be] accorded the freest opportunity to 

autonomous development’; according Point XI, ‘the political and economic independence…of 

the several Balkan states’  had to be guaranteed; and, Point XIII stated that ‘and independent 

Polish state should be erected which should include the territories inhabited by indisputably 

 
53 Op. Cit., Lynch note 4, pp. 421-4. 
54 Op. Cit., Manela note 41, p. 40. 
55 Op. Cit., Throntveit note 46, p. 471; Op. Cit., Fourteen Points Speech note 52, point XIV (emphasis added). 
56 Ibid., p. 472. 
57 Op. Cit., Knudsen note 23, p. 113. 
58 League of Nations, Covenant (Including Amendments adopted to December 1924), Avalon Project. Available 

at: <avalon.law.yale.edu/20th_century/leagcov.asp.> [accessed on 8 February 2018]. 
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Polish populations.’59 On the latter point, Wilson added at the Paris Conference that the Polish 

frontiers should be established through a consultation of the people and that ‘it would be a 

question of ascertaining, not what the race and the language of the people [was], but under 

which regime they [preferred] to live.’60  

We should note that Wilson also dealt with the colonial issue in his speech. However, unlike it 

was the case in the previous points, the principle of self-determination was not to be applied as 

clearly and unconditionally to the colonial peoples. Their interests were to be weighed against 

the interest of the imperial powers. Point V read as follows: 

A free, open-minded, and absolutely impartial adjustment of all colonial claims, based upon a 

strict observance of the principle that in determining all such questions of sovereignty the 

interests of the populations concerned must have equal weight with the equitable claims of the 

government whose title is to be determined.61 

Wilson considered that some peoples -colonised non-European peoples- were not (yet) worthy 

of self-government. As Lansing, his secretary of state, explained: self-determination could not 

apply to ‘races, peoples, or communities whose state of barbarism or ignorance deprive them 

of the capacity to choose intelligently their political affiliations’, because ‘putting such ideas 

into the minds of certain races…[would] create trouble in many lands… [and] breed discontent, 

disorder and rebellion.’62 While Lenin called for the immediate self-determination of all 

colonised peoples, Wilson envisaged a more gradual approach through the establishment of the 

Mandate System.  These populations would eventually obtain self-determination but first they 

should follow ‘an evolutionary process under the benevolent tutelage of a ‘civilized’ power 

that would prepare them for self-government.’63 Later, the League Covenant put this system in 

action.64  

The analysis of the Fourteen Points speech shows that, while Wilson never actually cited the 

term, the speech is filled with indirect references to the principle of self-determination. There 

are two things which seem to have prompted Wilson to finally use the term in a public speech 

a few months later: the British Prime Minister’s address outlining his new war aims, and the 

Bolsheviks’ insisting use and promotion of the term. In his address to the British Trades Union 

 
59 Op. Cit., Fourteen Points Speech note 52, points X, XI, and XIII. 
60 Op. Cit., Throntveit note 46, p. 466. 
61 Op. Cit., Fourteen Points Speech note 52, point V. 
62 Op. Cit., Manela note 41, p. 24; Lansing, R. The Peace Negotiations: A Personal Narrative (Boston: Houghton 
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League, David Lloyd George, the British Prime Minister and the Liberal Party leader, declared 

that ‘on one point only are they [the British war aims] perfectly clear and definite. Under no 

circumstances will the ‘German demand’ for the restoration of the whole of Germany’s 

colonies be departed from. All principles of self-determination or, as our earlier phrase goes, 

government by consent of the governed, here vanish into thin air.’65 He thus clearly equated 

the terms self-determination and consent of the governed. This discourse might have helped 

Wilson to eventually dare talking about ‘self-determination’ since it made clear that self-

determination did not automatically imply a right to independence or secession. Moreover, 

Wilson also decided to use the term in order to challenge the Bolsheviks rhetoric on self-

determination and offer a more qualified interpretation of the principle -an interpretation which 

would not involve revolutionary actions. As Manela explains: 

Calls for a peace based on self-determination would henceforth largely replace in Wilson’s 

rhetoric the previously ubiquitous references to the consent of the governed. This substitution 

aimed to neutralize Bolshevik critiques of the Allied war aims by co-opting their language, but 

it did not change the essence of Wilson’s vision in his own mind. To him, the advocacy of ‘self-

determination’ was simply synonymous with calling for ‘‘self-government’’ and lecturing on 

the importance of ‘government by consent.’66 

It was in February 1918, in his Four Principles speech before the Congress that Wilson used 

the term for the first time. He declared: 

There shall be no annexations, no contributions, no punitive damage. Peoples are not to be 

handed about from one sovereignty to another by an international conference or an 

understanding between rivals and antagonists. National aspirations must be respected; peoples 

may now be dominated and governed only by their own consent. “Self-determination” is not a 

mere phrase. It is an imperative principle of actions which statesmen will henceforth ignore at 

their peril.67 

From this point, ‘self-determination’ became the new principle on which peace should be based 

in Wilson’s rhetoric and would outshine all his other previously used expressions – ‘consent 

 
65 Lloyd George, D. Speech at the British Trades Union League (January 5, 1918). Available at: 
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66 Op. Cit., Manela note 41, p. 42. 
67 Wilson, W. Four Points Speech (February 1918). Available at: <http://www.gwpda.org/1918/wilpeace.html> 

[accessed on 20 February 2018] (emphasis added). 
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of the governed’, ‘popular sovereignty’- in terms of resonance and impact throughout the 

world.68 

c. A Disappointing Outcome for Nationalists 

The numerous petitions, letters, and delegations Wilson received show that, on the one hand, 

peoples picked up on his advocacy for self-determination and interpreted it as it suited them 

without listening to much more of Wilson’s discourse, and that, on the other hand, Wilson, 

when he used the term self-determination, had little idea on how to practically implement it. 

Self-determination did not mean secession in Wilson’s mind, self-determination, or the 

principle of government by consent of the governed, ‘was for him a self-evident truth, a natural 

right, an indispensable corollary of democracy – but not a principle of action’ – at best it was 

a principle of action when it came to the redrawing of the borders in Europe after the war.69   

Wilson did not imagine the impact of his discourse around the world. In 1919, it is reported 

that he said in a meeting: ‘when I gave utterance to those words [self-determination], I said 

them without knowledge that nationalities existed, which are coming to us day after day.’70 In 

practice, he often refused to lend even an ear to peoples’ particular struggle.71 The outcome of 

the Peace Conference was a disappointment for many of the peoples who came to him with the 

hope of liberation or independence. Self-determination was never included in the Treaty of 

Versailles, nor in the League Covenant. 

3. The Aaland Islands Case 

In 1921, the League of Nations confirmed, in the context of the Åland Islands72 dispute, the 

non-recognition of self-determination as a rule of international law. The Council of the League 

of Nations had to pronounce on the future of the Aaland Islands. The latter which were an 

archipelago of islands, were mainly inhabited by Swedish speaking peoples who, in the name 

of self-determination, demanded their independence from Finland -and their incorporation to 
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71 Op. Cit., Miller note 45, p. 930.   
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Sweden. A Commission of Rapporteurs was put in charge of presenting a report on this case to 

the Council of the League.  

In the report, the Commission clearly explained that the principle of self-determination should 

not be considered as a rule of international law, recalling that the League of Nations had not 

included it in its covenants. The report described self-determination as a ‘principle of justice 

and liberty, expressed by a vague and general formula which [had] given rise to the most varied 

interpretations and differences of opinion.’73 It noted that self-determination could certainly 

not imply that a minority should be conceded the right to withdraw from its State based on 

‘[its] wish or [its] good will’ since this would result in the end of order and stability in the 

international life and would be contrary to ‘the very idea of the State as a territorial and political 

unity.’74 Accordingly,  a reasonable manner to apply self-determination was through the respect 

of the ethnical character and the ancient traditions of minorities, especially authorising them to 

practice their religion and speak their language. The withdrawing of a minority from the State 

to which it belonged, i.e. secession, could be seen only as a last resort and exceptional solution 

to situations where the State would ‘[lack] either the will or the power to enact and apply just 

and effective guarantees.’75 The final conclusion made by the League of Nations on the basis 

of the Commission of Rapporteurs’ report was that, despite its presence in certain Treaties and 

a recognition of its political significance, self-determination was only a political principle and 

should not be considered as a positive rule of the Law of Nations.76  

From its birth, the principle of self-determination thus evolved in a dichotomic climate. It was 

thorned between Lenin’s and Wilson’s visions. Both Lenin and Wilson defended their own 

understanding of the term, which fitted within their specific political agenda. Lenin defined 

self-determination as right for a nation to secede and create an independent state, i.e. a right to 

external self-determination. He saw it as an answer to Western imperialism, i.e. a liberation 

right. It was a necessary step toward the unification of the world proletariat and the eventual 

victory of socialism. As Cassese explains, self-determination ‘was championed only in so far 

as it furthered the class struggle’ and ‘Lenin and the other Soviet leaders were more interested 

in the self-determination of the working class in each state than in the self-determination of 

populations in their entirety.’77   

 
73 Ibid., Aaland case (1921) note 7, p. 3. 
74 Ibid., p. 8. 
75 Ibid, p. 4. 
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For President Wilson, self-determination was defined as the consent of the governed, i.e. 

internal self-determination. He did not spend much thought on how it should be generally 

applied to the world order. He mainly thought about it within the context of the Great War. To 

a certain extent, he also championed the external dimension of self-determination when he 

affirmed that it was the principle on which Europe was to be rebuilt, enabling ‘every people to 

choose the sovereignty under which they shall live.’78 While he sometimes argued that this 

principle should play a relative role in the settlement of colonial claims, he did not consider it 

as an absolute right. It had to be balanced against the greater interest of peace – and mostly the 

greater interests of imperial powers. Moreover, what was the most central in Wilson’s vision 

on self-determination was his definition of the term as the ‘consent of the governed’, which as 

we shall see will be associated with the internal dimension of self-determination.  

As we will see in the next section, it is Lenin’s vision which will prevail when the right of self-

determination will be associated with the process of decolonisation, attaching a substantive 

right to independence to the external dimension of self-determination. In the meantime, at the 

eve of the Second World War, a right of self-determination was neither incorporated in the 

peace settlement nor the League Covenants. It remained a problematic idea for the imperial 

powers, even as presented by Wilson, as it could open the door to never-ending claims of 

independence. 

B. The Substantive Right of External Self-Determination 

The dramatic events of the Second World War gave an impetus for re-thinking the world 

order. The United Nations Organisation was created with the view of maintaining peace and 

developing friendly relations among nations, as well as promoting human and socio-political 

rights. In this context, self-determination evolved from a mere political principle into an 

internationally recognised legal principle. It was in 1945 that the principle of equal rights and 

self-determination of peoples made its grand entrance in the Charter of the United Nations.79 

From then on, self-determination would progressively be given more importance on the 

international arena: first being established as a right to decolonisation in UN resolutions, it 

will then acquire the status of an international human right with its inclusion in the two 

human rights covenants in 1966. During this period, there was a great focus on the right of 

external self-determination, which was given substantive meaning in the decolonisation 

 
78 Quoted in Heater, D. National Self-Determination: Woodrow Wilson and his legacy. (London: Palgrave 
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79 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI, art. 1(2) and art. 55. 
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context. Thus, while Lenin’s understanding of self-determination transformed into a concrete 

substantive right for Non-Self-Governing Territories and colonial peoples, Wilson’s vision 

was forgotten on the side road, and the later inclusion in the human rights covenants did not 

change this situation. 

First, we will see how, under the auspices of the UN resolutions on decolonisation, the 

international legal principle of self-determination transformed into a substantive right to 

external self-determination, one which was associated with decolonisation, and which 

became the cornerstone of this process.80 The UN adopted several resolutions on the 

decolonisation issue, establishing that peoples inhabiting Trust and Non-Self-Governing 

Territories were holders of a right of self-determination. Through these resolutions, UN 

members also managed to finally agree on a definition: the right of self-determination was 

defined as the right of all peoples to freely determine, without external interference, their 

political status and freely pursue their economic, social and cultural development.81 They 

further agreed to attach an concrete meaning to the right of external self-determination of 

colonised peoples: the latter  was to be implemented through either the establishment of a 

new independent state, the free association, or integration with an independent state, or any 

other political status freely determined by the peoples concerned.82  

Secondly, we will see that, a few years later, self-determination acquired the status of an 

international right when it was incorporated in article 1 of the two Human Rights Covenants 

(ICCPR and ICESCR). It was defined in general terms and thus detached itself from the close 

association made with the decolonisation process in the previous years, to become a general 

human right, applicable, at least in principle, to all peoples. 

1. The Birth of a Legal Principle in the UN Charter 

At the end of the Second World War, the United Nations was created to preserve peace and 

build up a better world. In June 1945, fifty national delegations, representing more than 

 
80 UN General Assembly, Declaration on the Granting of Independence to Colonial Countries and Peoples, 14 
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of the United Nations, 24 October 1970, A/RES/2625(XXV) (Friendly Relations Declaration). 
81 Calling for the ‘speedy and unconditional end [to] colonialism in all its forms and manifestations’, the 

Declaration on the Granting of Independence to Colonial Countries and Peoples recognised -and relied on- the 

right of self-determination for this task. 
82 Op. Cit., Friendly Relations Declaration note 80. 
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eighty percent of the globe’s population, came together in San Francisco with the purpose of 

drawing up the United Nations Charter. Whereas, at the Peace Conference in 1918 marking 

the end of the First World War, self-determination did not manage to be included in the 

League Covenant, the story was different this time around. 

Self-determination was recognised as a legal principle to be respected in the development of 

friendly relations among nations. Article 1(2) of the UN Charter states that one of the purposes 

of the UN is ‘to develop friendly relations among nations based on respect for the principle 

of equal rights and self-determination of peoples, and to take other appropriate measures to 

strengthen universal peace.’83 The principle of equal rights and self-determination is then 

mentioned a second time in article 55 of the UN Charter which enumerates three objectives 

the United Nations shall promote in order to create conditions which are necessary for 

‘friendly relations among nations based on respect for the principle of equal rights and self- 

determination of peoples.’84 Self-determination thus became an international legal principle 

binding on Member States, though limited to the objective of maintaining friendly relations 

among nations. 

It is interesting to note that in the initial proposals -the Dumbarton Oaks proposals- on the 

structure of the world’s organisation that was to become known as the United Nations, there 

was no reference to the principle of self-determination.85 It is later, in the course of the San 

Francisco Conference, that the Soviet Union, following in Lenin’s footsteps, insistently 

pushed forward a proposal to include self-determination in the Charter.86 The Soviet 

delegate, M. Molotov, is reported to have declared at a press conference that ‘the principles 

of equality and self-determination of nations’ were of ‘first-rate importance’ to the Soviet 

Union.87 Their persistence paid off: the words ‘based on respect for the principle of equal 
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rights and self-determination of peoples’ were added in the amendments submitted by the 

four sponsoring governments (China, the United Kingdom, the United States, and the Soviet 

Union).88 This amendment was identical to the articles eventually adopted and the principle 

of self-determination was thus finally given legal significance.89 

When looking closely at articles 1(2) and 55 of the UN Charter, two observations which 

somehow qualify the success of the Soviets’ endeavour can be made. First, as mentioned 

earlier, self-determination is coupled with the principle of equal rights to form a unique 

principle and the latter should only serve the purpose of universal peace. Secondly, there is 

no definition of the principle of equal rights and self-determination of peoples. Thus, while 

the principle of self-determination had been given a legal framework, it had now two 

millstones around its neck. 

The debates of Committee I of the San Francisco Conference, which was charge with 

discussing this principle, bring some light to the why of these limitations. Self-determination 

raised indeed many concerns on the part of several delegations. The Belgian delegate pleaded 

for the removal of the principle arguing that it ‘would open the door the inadmissible 

interventions if, as seems probable, one [wished] to take inspiration from the peoples’ right 

of self-determination in the action of the Organization and not [strictly] in the relations 

between the peoples.’90 He feared that national minorities claiming a right of self-

determination would receive the assistance of the future Organisation and other States on the 

basis of this principle.91 Other delegates, such as the Venezuelan and Columbian delegates, 

were concerned that self-determination might open the door civil turmoil and secessions 

around the world. The Columbian delegate explained: 

If [self-determination] means self-government, the right of a country to provide its own 

government, yes, we would certainly like it to be included; but it were to be interpreted, on 

the other hand, as connoting a withdrawal, the right of withdrawal or secession, then we 
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should regard that as tantamount to international anarchy, and we should not desire that it 

should be included in the text of the Charter.92 

A last important concern was the fear of misuse of the principle of self-determination. The 

Egyptian delegate pointed at the fact that it could be used in a manipulative way, as it had in 

the past by the Nazis in Germany, to justify military interventions and annexations.93
 

There were thus serious concerns, and almost all of them were centred around the external 

dimension of self-determination. However, given the fact that ‘the principle corresponded 

closely to the will of the peoples everywhere’, the Committee felt compelled to enunciate it 

in the Charter.94 No definition was given to the principle, and it is clear from the conclusion 

of Committee I that the general tendency was the will to limit its potential applications. Self- 

determination was a legal principle and could not be understood as a secession right; and 

cases of alleged expression of the popular will – as in Germany and Italy in the past- had to 

be avoided through a free and genuine expression of the will of the peoples, i.e. through 

internal self-determination.95 Moreover, the close ties established with the principle of equal 

rights as well as its location in the Charter - i.e. in the Chapter on Purposes of the United 

Nations- further limited its potential. Indeed, the Committee viewed equal rights of peoples 

and self-determination as two complementary parts of one standard of conduct, and this 

principle was relevant only within the context of the development of friendly relations among 

nations and insofar that it fulfilled the purpose of strengthening universal peace.96
 

The principle of equal rights and self-determination of peoples was thus incorporated in the 

Charter but regarded and treated with a very high degree of suspicion. However, despite 

these limitations, the only fact of its inclusion in the UN Charter has been a major step in the 

development of self-determination. From a political principle, it had finally transformed into 

an international legal principle. This marked the starting point of its legal history. And, 

sooner than later, the limitations of its application were to be waived -at least in the specific 

case of decolonisation. 
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2. A Decolonisation Right: the UN resolutions. 

It is thanks to the perseverance of socialist countries -especially the Soviet Union- that self- 

determination finally became associated with the decolonisation process.97 After the UN 

creation, they continued to defend Lenin’s idea of self-determination which he described as a 

liberation right for the colonies, a banner against Western imperialism. In this quest, they were 

heavily supported by the newly independent Third World countries who aspired to put an end 

to colonialism and to the exploitation of their homeland.98 The West tried at first to resist the 

pressure of this new alliance by defending a Wilsonian vision of (internal) self-determination 

i.e. where the latter equates to ‘self-government’ and democratic freedom for all peoples.99 By 

describing self-determination as a ‘universal [problem]- one of significance for all States and 

not only [for] States administering non-self-governing territories’, they hoped to cloud the 

issue, but in vain.100 The Lenin’s vision of (external) self-determination found its way in the 

UN politics and two important General Assembly (GA) resolutions were adopted on the 

subject. 

In 1960, the GA resolution 1514 (XV), named the Declaration on the Granting of Independence 

to Colonial Countries and Peoples, and the GA resolution 1541(XV) were adopted.101 Through 

these resolutions -and though they were formally non-binding, the principle of self-

determination transformed into a right to decolonisation. The Declaration on the Granting of 

Independence to Colonial Countries and Peoples called for the ‘speedy and unconditional end 

[to] colonialism in all its forms and manifestations.’102 It recognised -and relied on- the right of 

self-determination to achieve this goal. Moreover, and for the first time, self-determination was 

given a definition. It was defined it as the right of all peoples to ‘freely determine their political 

status and freely pursue their economic, social and cultural development.’103 The declaration 

further stipulated that all powers should be transferred to the peoples of Trust and Non-Self-

Governing territories as well as to the peoples of all the territories which had not yet attained 
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independence, in accordance with their freely expressed will and desire. Nonetheless, a 

significant limitation to the right of self-determination of all peoples was imposed: the national 

unity and territorial integrity of states could not be disrupted. Paragraph 6 of resolution 1514 

(XV) stated that ‘any attempt aimed at the partial or total disruption of the national unity and 

the territorial integrity of a country [was] incompatible with the purposes and principles of the 

Charter of the United Nations.’104 

In resolution 1541 (XV), the General Assembly detailed the situations where a Non-Self- 

Governing Territory could be considered as having reached ‘a full measure of self-

government.’105 Three situations were laid down in Principle VI: the emergence of a sovereign 

independent state, the free association with an independent state, or the integration with an 

independent state. Principles VII and IX stated that the association or integration with another 

state could only be the result of a free and voluntary choice by the peoples concerned expressed 

through informed and democratic processes.  

Through these two UN resolutions, the principle of self-determination had now been given a 

subject, i.e. all peoples, and a definition, i.e. the right to freely determine their political status 

and to freely pursue their economic, social, and cultural development. This definition by itself 

was not bringing much more light to the subject. The terms ‘all peoples’ as well as the means 

by which they could exercise their right of self-determination, were still elusive. However, the 

resolutions exclusively concentrated on the fate of the peoples of Non-Self-Governing 

Territories. It was clear that they were considered as part of ‘all peoples’ and thus were entitled 

to self-determination. And, for them, the right of external self-determination had been given 

substantive meaning: the creation of an independent state, the association, or the integration 

with another state constituted ways of implementing their right of self-determination, more 

specifically the external dimension of their right of self-determination. 

In 1970, the Declaration on Principle of International Law concerning Friendly Relations and 

Co-operation among States in accordance with the Charter of the United Nations (Friendly 

Relations Declaration) was adopted and mainly reaffirmed what had been enacted in the two 

previous resolutions.106 Nowadays, the Friendly Relations Declaration is viewed one of the 

most authoritative documents on the meaning of the right of self-determination. It states that 

all peoples have a right of self-determination by virtue of which they freely determined, without 
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external interference, their political status and pursued their economic, social and cultural 

development, and recognises that ‘the establishment of an independent State, the free 

association or integration with an independent State or the emergence into any other political 

status freely determined by a people constitute modes of implementing the right of self- 

determination by that people.’107 It also reiterates that the territorial integrity or political unity 

of sovereign and independent States shall not be impaired, totally or in part, by the 

interpretation of the principle of self-determination. 

In practice, even though GA resolutions are not legally binding, the implementation of these 

UN resolutions was a success insofar as, in about 30 years, all colonies had virtually 

disappeared -with some exceptions, notably Western Sahara.108 As the UN Special Rapporteur 

of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities of 

the Commission on Human Rights explained in a 1980 report on the subject: 

What has been achieved in this respect affords one of the most outstanding examples of the 

effectiveness and importance of the work done by the United Nations. The end of the great 

colonial empires and traditional colonialism and the creation of an international society based 

on effective recognition of the right of peoples to self-determination, with the result that 151 

[now 193] sovereign independent States are now Members of the United Nations, have to a 

large extent been achieved through United Nations efforts.109 

In the vast majority of cases, the implementation of the right of self-determination meant 

independence for the colony or Non-Self-Governing Territory.110 Integration into, or 

association with, another State took place only in two dozen cases where the UN carefully 
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decolonisation process see also: Op. Cit., Cassese note 5, pp. 74-88; Pomerance, M. Self-Determination in Law 

and Practice (London: Martinus Nijhof 1982); Eagleton, C. (1953) ‘Self-Determination in the United Nations’ 

American Journal of International Law 47(1), pp. 88-93; Sureda, A. R. The Evolution of the Right of Self-

Determination: A Study of the United Nations Practice (Leiden: Stijthof 1973).  
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helped to assess the wish of the peoples concerned.111 Through these three UN resolutions, the 

right of self-determination, while being recognised as a right belonging to all peoples, was thus 

essentially construed in relation to the decolonisation process, and only the external dimension 

of the right was addressed and given substantive meaning. 

3. Self-Determination in the Human Rights Covenants 

For the first time, in 1966, a right of self-determination was enacted in two international 

conventions, and not the least: the International Covenant on Civil and Political Rights 

(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR). 

Article 1 of both covenants had the same content: 

1. All peoples have the right of self-determination. By virtue of that right they freely determine 

their political status and freely pursue their economic, social and cultural development. 

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources 

without prejudice to any obligations arising out of international economic cooperation, based 

upon the principle of mutual benefit, and international law. In no case may a people be deprived 

of its own means of subsistence. 

3. The States Parties to the present Covenant, including those having responsibility for the 

administration of Non-Self-Governing and Trust Territories, shall promote the realization of 

the right of self-determination, and shall respect that right, in conformity with the provisions of 

the Charter of the United Nations.112 

Self-determination was thus no more a mere principle. The right of self-determination had been 

generally proclaimed for all peoples and had been detached from the systematic association 

made in previous years in the UN resolutions with the decolonisation process. Moreover, the 

fact that the right had been declared in both first articles of the covenants showed the paramount 

importance granted to self-determination by the Member States. The right of self-determination 

was indeed ‘a basic rule of international law’ and was considered to be ‘an essential prerequisite 

for the enjoyment of other human rights.’113 

 
111 Ibid., Quane pp. 553-4. Integration of the following entities: The Netherlands Antilles and Surinam, Alaska, 

Hawaii, Tokelau, Wallis and Futuna Islands, British Togoland, the northern part of the British Cameroon, the 

southern part of the Cameroons, North Borneo and Sarawak, West Irian, the Mariana Islands, and the Cocos 

(Keeling) Islands. Association of the following entities: Puerto Rico, Greenland, Cook Islands, Niue, the Marshall 

Islands, the Federated States of Micronesia and Palau. 
112 Op. Cit., ICCPR and ICESCR note 1, art. 1. 
113 Op. Cit., Espiell UNSR Report note 108, para 11. 
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At first sight, the official proclamation of a right of self-determination for all peoples seemed 

to be a great leap forward. However, as we shall see in the next point, the absence of a definition 

of the terms ‘all peoples’ as well as the lack of clarity on the exact entitlements of these peoples, 

somehow qualify the significance of the inclusion of a right of self-determination in the 

covenants. While the right of self-determination gained prominence on the international scene 

through the purpose of ending imperialism, it failed to develop beyond the decolonisation 

process. In the decolonisation context, the UN resolutions gave the right of self-determination 

a proper subject, i.e. the peoples of Non-Self-Governing entities, and a clear right, i.e. a choice 

among independence, integration or association with another state. Liberating colonies thus 

took place through the implementation of the external dimension of the right of self-

determination but the question of the substantive meaning of internal self-determination 

remained however unanswered. 

C. The Lack of Substantive Meaning of the Right of Internal Self-Determination 

Beyond the scope of decolonisation – or more precisely beyond the achievement of 

independence, the right of self-determination of ex-colonised peoples is quite vague in its 

practical implementation. This is due to the fact that no substantive meaning has been 

attached to the internal dimension of their right of self-determination. Its enshrinement in 

articles 1 of the ICCPR and ICESCR, while transforming self-determination into a true 

international human right to be enjoyed by all peoples, also opened the door to many 

scholarly and political debates on how it should be substantively defined.114 There are two 

main issues with the right of self-determination as enshrined in the Human Rights Covenants. 

First, there is an absence of a legal definition for the term ‘peoples’. Indeed, while it has been 

recognised that some categories of peoples, such as ex-colonised or indigenous peoples, felt 

under the umbrella of ‘all peoples’, the term itself has not been given a proper definition, 

leaving a whole range of groups in the dark as to whether they were holders of a right of self-

determination. Secondly, with some restricted exceptions (for ex-colonised and indigenous 

peoples), there is no clear practical application of the right. While Antonio Cassese has 

theorised self-determination as having both an internal and an external dimension, the 

practical implications of the external dimension beyond decolonisation and the substantive 

meaning of internal self-determination, have remained debated. The over-focus on external 

 
114 On the debates around self-determination see: Novak, M. UN Covenant on Civil and Political Rights: CCPR 

Commentary (Kehl: N. P. Engel 1993), p. 19; Crawford, J. ‘The Right of Self-Determination in International Law: 

Its Development and Future’ in Philip, A. (ed.) Peoples’ Rights (Oxford: Oxford University Press, 2001), pp. 7-

68. 
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self-determination, especially by the ICJ, and the related fear that external self-determination 

could be start of a never-ending process of secession in states has blinded the need to pay 

regard to the internal dimension of self-determination in the post-colonial context. The fact 

that the internal dimension of the right of self-determination of now ex-colonised peoples 

has not been addressed fails to give substantive meaning to their self-determination beyond 

formal independence.  

1. Who Are ‘All Peoples’? 

The meaning of the term ‘peoples’ has caused much ink to flow and today no single definition 

can still be agreed upon. A notable attempt has been the one of the UNESCO which considers 

that the term people should be understood as a group linked by some common features such 

as a racial or ethnic identity, a linguistic unity, and so on, as well as by the will to be identified 

as a people.115 The latter feature has actually been recognised by the International Labour 

Organisation (ILO) as a ‘fundamental criterion’ in its Convention concerning Indigenous and 

Tribal people in Independent Countries.116 However, in international practice, the path traced 

by the UNESCO has not been followed. Indeed, accepting such a definition of the term people 

in relation to self-determination would open the door to many secessionists’ claims which 

sovereign states are generally not ready to accept. 

In the absence of an acceptable definition, the positioning of the ICJ has been to avoid the issue 

by working on a case-by-case basis. There were only a few cases about the right of self- 

determination beyond the context of decolonisation. In the Palestinian Wall case, for 

example, the Court considered that the ‘existence of a ‘Palestinian people’ [was] no longer 

in issue’ since such existence had been recognised by Israel.117 I will come back in more 

details on the ICJ case-law on self-determination in a later section. 

The case concerning the dissolution of the Socialist Federal Republic of Yugoslavia (SFRY) 

which took place in 1992, is also interesting on this matter since in the course of this case, the 

Badinter Commission considered that the principle of uti possidetis (to which we will come 

back) could apply beyond the context of decolonisation to cases where the state was in a 

situation of dissolution, entailing the consequence that the former administrative borders of 

 
115 UNESCO, International Meeting of Experts on further study on the concept of the rights of peoples, Final 

Report and Recommendations, (Paris: 1989) SHS-89/CONF.602/7, para 22. 
116 International Labour Organization (ILO), Indigenous and Tribal Peoples Convention (27 June 1989), C169, 

art. 1(2). 
117 Advisory Opinion Concerning Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory (Palestinian Wall AO), ICJ Reports (2004), para 118. 
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the state should become international frontiers.118 The peoples entitled to a right of self- 

determination were thus the inhabitants of each federal unit. In the latter case, the fact that 

SFRY was ‘in a process of breaking up’ was central to the consequent application of uti 

possidetis. This case should not be understood as suggesting that administrative or federal 

units (e.g. Flanders, Catalonia, Quebec), or even minority groups of a state have a right of 

self-determination which entitle them to secede from their state, because this has certainly 

not been corroborated by state practice since then. 

While no definition can be derived from the ICJ cases or state practice, it is however clear 

that some groups have been recognised as falling under the umbrella of ‘all peoples’ entitled 

to a right of self-determination. This is the case of indigenous peoples for example whose 

right of self-determination has been the object of several articles in the UN Declaration on 

the Rights of Indigenous Peoples.119 In this declaration, the substantive meaning of their right 

of internal self-determination has been defined as it states that indigenous peoples have ‘have 

the right to autonomy or self-government in matters relating to their internal and local affairs, 

as well as ways and means for financing their autonomous functions’ and that they have ‘the 

right to maintain and strengthen their distinct political, legal, economic, social and cultural 

institutions.’120 They will not be the focus of this thesis. Peoples inhabiting Non-Self-

Governing Territories and colonised peoples, as we have seen, have also been recognised as 

peoples entitled to a right of self-determination. However, contrary to indigenous peoples, 

their right of internal self-determination has not been substantively defined in any specific 

UN instrument. Finally, what can be derived from the Wilsonian definition of self-

determination as ‘the consent of the governed’, the uti possidetis principle and the case of 

Non-Self-Governing and colonised peoples, is that the whole population of a state is to be 

considered as a people having a right to internal self-determination. I will use this latter 

understanding of the term ‘peoples’ in this thesis, as I concentrate on ex-colonised peoples 

and their right of internal self-determination. 

2. What Are ‘All Peoples’ Entitled to? 

While the right of self-determination of all peoples had emancipated from its relation to 

decolonisation through its inclusion in 1966 in the two human rights covenants, the latter did 

 
118 Arbitration Commission, EC Conference on Yugoslavia: Badinter, Chairman; Corosanti, Herzog, Petry, Tomas 

y Valiente, members. (11 January 1992) 92I. L. R. 170, Opinion No. 3.  
119 UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples: resolution (2 October 

2007), A/RES/61/295, art. 3-5. 
120 Ibid., art. 4-5. 
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not give any information concerning the practical implications of this universal right of self- 

determination.121 The Human Right Committee in its CCPR General Comment No. 12 on 

Article 1, did not give many more precisions on the matter. It recognised the paramount 

importance of the right of self-determination as it saw it as ‘an essential condition for the 

effective guarantee and observance of individual human rights and for the promotion and 

strengthening of those rights’ and as being ‘interrelated with other provisions of the Covenant 

and rules of international law.’122 With regards to paragraph 1, it called upon Member States 

to precisely describe the ‘constitutional and political processes which in practice allow the 

exercise of this right.’123 It further explained that paragraph 2 was concerned with the 

economic content of the right of self-determination, and that it ‘[entailed] corresponding 

duties for all States and the international community.’124 The Human Rights Committee was 

more at ease concerning paragraph 3 as the latter concerns the right of self-determination of 

Non-Self-Governing Territories which it viewed was related to ‘specific obligations’ on 

Member States, mostly contained in the Declaration on Friendly Relations.125  

It is clear that, outside the decolonisation context, the sovereign states could not accept that 

the three options (independence, integration or association) available to Non-Self-Governing 

and colonised peoples be extended to all peoples – especially since the term ‘peoples’ had 

not been properly framed. In this uncertain environment, the internal/external approach to 

self-determination developed by Antonio Cassese has been well received. This 

internal/external approach somehow puts the Wilsonian interpretation (internal self-

determination) of the right of self-determination back at the forefront and relegates Lenin’s 

vision (external self-determination) to only exceptional cases.  

On the one hand, there is a right to external self-determination which entitles a people to 

change the international borders, be it through the achievement of independence, the 

integration or assimilation to another state, or any other possible form: 

 
121 Op. Cit., ICCPR and ICESCR note 1, art. 1. 
122 UN Human Rights Committee, CCPR General Comment No. 12: Article 1 (Right to Self-determination), The 

Right to Self-determination of Peoples (13 March 1984), paras 1-2. Let’s note that in later cases, the HRC outlined 

two articles which interrelated with the right of self-determination: article 27 on the rights of persons belonging 

to ethnic religious, and linguistic minorities (Diergaardt et al. v. Namibia, HRC, Communication No. 760/1997 

(25 July 2000), para 10.3; Apirana Mahuika et al. v. New Zealand, HRC, Communication No. 547/1993 (27 

October 2000), para 9.2) and article 25 on the rights to vote and participate in government (Gillot v. France, HRC, 

Communication No. 932/2000 (15 July 2002), para 13.16). 
123 Ibid., General Comment No. 12 para 4. 
124 Ibid., para 5. 
125 Ibid., para 6. 
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…the right of external self-determination, that is, the choice of the international status of the 

people and the territory where it lives.126 

We should however keep in mind that the terms ‘external self-determination’ are sometimes 

also used to define other situations than the one of a people willing to secede or obtain 

independence from its mother-state. Indeed, as Cassese explains, the right to external self-

determination can occasionally be understood, ‘in a sense, [as] the counterpart of the 

prohibition on the use of force in international relations…In many cases, the breach of 

external self-determination is simply an unlawful use of force looked at from the perspective 

of the victimized people rather than from that of the besieged sovereign State or territory.’127 

I will not be using the terms ‘external self-determination’ in this sense but rather in the former  

one. 

According to Cassese, external self-determination should only be seen as an exception – to 

the rule of internal self-determination.128 To this day, as we have seen, the only situation which 

has legally been recognised as giving access to a right of external self-determination is the 

one of colonised and Non-Self-Governing peoples. However, this has not stopped the 

literature from extensively debating on which other situations could create such a right. One 

doctrine which has had a particular success is the one of remedial secession.129 According to 

it, as a last resort solution, a people who has endured gross human rights violations against 

which their state failed to protect them -or worst was the instigator- has a right to secede 

from its mother state. Legally, the doctrine of remedial secession would find support in the 

inverted reading of the ‘saving clause’130 which implies that if a state does not respect the 

right of self-determination and thus does not have a government representing the whole 

people, its territorial integrity could be impaired.131 In practice, this doctrine has been 

supported by a certain number of states in the course of the Kosovo proceedings. In their 

written statements, Germany, Poland, Ireland and the Netherlands among others132 all argued 

for a progressive interpretation of the right of self-determination through the application of 

a right to remedial secession.133 However, when the ICJ had the opportunity to stand on that 

 
126 Op. Cit., Cassese note 5, p. 72. 
127 Ibid., p. 99. 
128 Ibid., p. 101. 
129 Buchanan, A. Justice Legitimacy and Self-determination (Oxford: Oxford University Press 2003), p. 332. 
130 Op. Cit., UN Declaration on Friendly Relations note 79, The Principle of Equal Rights and Self-determination. 
131 Vidmar, J. (2010) ‘The Right to Self-determination and Multiparty Democracy: Two Sides of the Same Coin?’  

Human Rights Law Review 10(2), pp. 246-7. 
132 Albania, Denmark, Estonia, Finland, Latvia, Slovenia have also argued in this sense. 
133 Saul, M. (2011) ‘The Normative Status of Self-Determination in International Law: A Formula for Uncertainty 

in the Scope and Content of the Right?’ Human Rights Law Review 11(4), p. 616. 
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issue in the Kosovo case, it found unnecessary according to the question asked to answer to 

the issue of ‘the extent of the right of self-determination and the existence of any right of 

remedial secession.’134
 

On the other hand, Cassese considered that there is a right to internal self-determination 

which entitles all peoples to a right of self-government to be exercised within the state' s 

borders: 

Internal self-determination means the right to authentic self-government, that is, the right for 

a people really and freely to choose its own political and economic regime – which is much 

more than choosing among what is on offer perhaps from one political or economic position 

only.135 

The internal dimension of the right to self-determination is viewed by the doctrine as the 

main and regular way to exercise the right of self-determination. This position has been 

famously held by the Canadian Supreme Court in the Quebec case: 'international law expects 

the right to self-determination will be exercised by peoples within the framework of existing 

sovereign states and consistently with the maintenance of territorial integrity' and thus this 

right is 'normally fulfilled through internal self-determination.'136 More recently, the UK 

Supreme Court held a similar position in its judgment on the Scottish independence 

referendum, considering that the Canadian Supreme Court’s observations applied ‘with 

equal force to the position of Scotland’ and that the latter was also consistent with the UK’s 

submissions to the ICJ in the Kosovo case, affirming that ‘international law [favoured] 

territorial integrity.’137 The African Commission on Human Rights was actually the first one 

to hold this type of reasoning in its Katangese Peoples’ Congress v Zaire case, pronouncing 

that: 

In the absence of concrete evidence of violations of human rights to the point that the 

territorial integrity of Zaire should be called to question and in the absence of evidence that 

the people of Katanga are denied the right to participate in Government as guaranteed by 

Article 13(1) of the African Charter, the Commission holds the view that Katanga is obliged 

to exercise a variant of self-determination that is compatible with the sovereignty and 

 
134 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo 

(Request for Advisory Opinion) (Kosovo AO), ICJ Reports (22 July 2010), para 83. 
135 Op. Cit., Cassese note 5, p. 101; and Tierney, S. (1999) ‘In a State of Flux: Self-Determination and the Collapse 

of Yugoslavia’ International Journal on Minority and Group Rights 6, p. 206. 
136 Reference re Secession of Quebec, 1998 Canadian Supreme Court LEXIS 39 (Quebec case), para 122.  
137 Reference by the Lord Advocate of devolution issues under paragraph 34 of Schedule 6 to the Scotland Act 

1998, 2022 UK Supreme Court UKSC 31, para 89. 
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territorial integrity of Zaire.138  

However, while the right of internal self-determination seems to be viewed as paramount, it 

has not substantively been defined in international law and is very much a matter of domestic 

law, with the notable exception of the right of internal self-determination of indigenous 

peoples. Hence, in practice, the shape internal self-determination will take will often depend 

on the constitutional framework of a state (e.g. a federal state).139
 Consequently, depending 

on the national context, it has been applied to various degrees: the autonomy of a people 

within the state or, more restrictively, letting a people decide only over educational and 

cultural matters.  However, when it comes to the people defined as the whole population of 

a state, keeping in mind the particular case of ex-colonised peoples, it would seem necessary, 

with the view of internationally guaranteeing the enjoyment of their right, to give substantive 

meaning to the right of internal self-determination. In the last chapter, we will see that the 

works of several authors such as Thomas Franck for example, who argued that an 

international right to democratic governance was emerging, can be brought together in order 

to make the argument that a substantive right to internal self-determination should take the 

shape of an international right to democratic governance.140 

In conclusion, the right to internal self-determination is a right to self-government. However, 

the practical meaning of a right to ‘self-government’ depends on who are the holders of the 

right. While the term ‘peoples’ has not been defined, two main understandings should be 

distinguished concerning this matter. First of all, ‘peoples’ can refer to minority groups 

inhabiting the territory of a state. Here, challenges arise regarding determining which 

minority group qualifies as a people entitled to the right of self-determination and to what 

extent (whether limited to cultural matters or extended to broader autonomy within the state). 

Secondly, the term ‘people’ can also refer to the whole population of a state. However, in 

practice, there are no concrete rights that ensure the realisation of this right to ‘self-

government.’ The case of ex-colonised peoples exemplifies how this lack of substantive 

understanding of the right to internal self-determination is preventing its enjoyment, as will 

 
138 Katangese Peoples’ Congress v Zaire, African Commission on Human and Peoples’ Rights, Communication 

75/92 (October 1995), para 6. On the case law of the ACHPR on self-determination see: Salomon, S. (2017) ‘Self-

determination in the Case Law of the African Commission: Lessons for Europe’, Verfassung und Recht in Übersee 

50, pp. 217-41. 
139 For more on that see: Charney, J. (2001) ‘Commentary: Self-Determination: Chechnya, Kosovo and East 

Timor’ Vanderbilt Journal of Transnational Law 34, p. 457; McCorquodale, R. (1994) ‘Self-determination: A 

Human Rights Approach’’ The International and Comparative Law Quarterly 43, p. 864. 
140 Franck, T. (1992) ‘The Emerging Right to Democratic Governance’ The American Journal of International 

Law 86, p. 1; see Part III. 
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be outlined in my case-study on the Congo. I will thus argue that the way to give substantive 

meaning to the right of internal self-determination of peoples (i.e. defined as the whole 

population of a state), is to interpret it as a substantial right to democratic governance (i.e. 

having both procedural and substantive requirements), as the latter is the best practical means 

for peoples to freely determine their political status and freely pursue their economic, social, 

and cultural development. Thus, while internal self-determination is often associated with 

the rights of specific sub-state entities or minority groups within a state, when the term 

‘people’ refers to the entire population, the focus needs to be on the rights and freedoms of 

the entire population within the state, ensuring their ‘self-government’, i.e. their effective 

participation in governance. 

3. The International Court of Justice Cases 

The International Court of Justice has dealt with the right of self-determination in the course 

of several cases. Most of them are related to the application of the right of self-determination 

within the decolonisation context. Moreover, the two cases situated outside such context (the 

Kosovo AO and the Palestinian Wall AO) have not been particularly illuminating as to the 

practical implications of the right of self-determination beyond decolonisation.141 The ICJ’s 

input is, to a certain extent, interesting as it confirmed the legal significance of the UN 

resolutions on decolonisation (i.e. in Namibia and Western Sahara AO), it recognised the 

principle of uti possidetis, which calls for the preservation of the colonial borders in the 

application of the right of self-determination as primary (Frontier AO), and proclaimed the 

erga omnes character of the right of self-determination (East Timor AO).142 However, the 

ICJ Advisory Opinions fall short when it comes to understanding how the right of internal 

self-determination ought to be concretely applied. Moreover, even when it comes to external 

self-determination, the ICJ has remained very much focused on the formal decolonisation 

and territorial aspect of the right of self-determination, not giving the true holders of the 

right, i.e. peoples, the centre place they ought to have in the enjoyment of their right, as its 

most recent opinion on the Chagos Archipelago perfectly illustrates.143  

a. Advisory Opinion on Namibia 

In this case, the ICJ was asked to give an Advisory Opinion on the legal consequences for 

 
141 Op. Cit., Kosovo AO note 134; Op. Cit., Palestinian Wall AO note 117. 
142 Op. Cit., Namibia AO note 3; Advisory Opinion on Western Sahara (Western Sahara opinion), ICJ Reports 

(1975); Case Concerning the Frontier Dispute (Burkina Faso/Mali) (Frontier AO) ICJ Reports (1986); Case 

Concerning East Timor (Portugal vs.Autralia) (East Timor AO) ICJ Reports (1991). 
143 Op. Cit., Chagos Archipelago AO note 3. 
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states of the continued presence of South Africa in Namibia.144 Indeed, the state of South 

Africa’ Mandate to administer the territory of Namibia (Southwest Africa) had terminated, as 

decided by the UN General Assembly in resolution 2145 (XXI) in October 1966. The Security 

Council supported this decision when in January 1970, it adopted a resolution stating that 

that the ‘continued presence of the South African authorities in Namibia [was] illegal’ and 

that  all acts taken by the South African Government ‘on behalf of or concerning Namibia 

after the termination of the Mandate were illegal and invalid.’145 Moreover, the Security 

Council urged Member States of the UN, ‘particularly those which have economic and other 

interests in Namibia, to refrain from any dealings with the Government of South Africa which 

[were] inconsistent with [this resolution].’146 

In its Advisory Opinion, the Court found that the continued presence of South Africa in 

Namibia was illegal, and that South Africa had the obligation to withdraw its administration 

from Namibia immediately.147 It added that Member States were ‘under obligation to 

recognise the illegality of South Africa's presence in Namibia and the invalidity of its acts on 

behalf of or concerning Namibia, and to refrain from any acts … implying recognition of the 

legality of, or lending support or assistance to, such presence and administration.’148 Finally, 

it called upon States which were not UN members, to assist the UN in its actions regarding 

Namibia.  

In the course of this opinion, the ICJ confirmed that the principle of self-determination was 

applicable to all Non-Self-Governing Territories -which embraces all ‘territories whose 

peoples have not yet attained a full measure of self-government.’149 It referred to the 

Declaration on the Granting of Independence to Colonial Countries and Peoples as an 

important stage in international law development, and explained that these important 

developments left no doubt that ‘the ultimate objective of the sacred trust was the self-

determination and independence of the peoples concerned.’150 Moreover, in its Separate 

Opinion, Judge Ammoun considered the right of self-determination was ‘a norm of the nature 

 
144 Op. Cit., Namibia AO note 3. 
145 Security Council Resolution 276, para 2. 
146 Ibid. 
147 Op. Cit., Namibia AO note 3, para 133. 
148 Ibid. 
149 Ibid., para 52; and UN Charter, at art. 73 UN. 
150 Ibid., Namibia AO, para 52-53. 
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of jus cogens, derogation from which is not permissible under any circumstances.’151 UN 

Special Rapporteur Gros Espiell agreed with such a position as he observed that, in legal 

theory, ‘the idea that self-determination is a case of jus cogens is widely supported, whether 

because it is held that the character of jus cogens is an attribute of the principle of self-

determination of peoples or because it is considered that this right, being a condition or 

prerequisite for the exercise and effective realisation of human rights, possesses that 

character as a consequence thereof.’152 However, the status of the right of self-determination 

as a jus cogens norm is not settled in international law and is still the object of many debates, 

which take root in the lack of ‘determinacy of the scope and content of the right to self-

determination.’153  

b. Western Sahara Advisory Opinion 

In its case on Western Sahara, the ICJ was asked to give an Advisory Opinion on two related 

questions: 

I. Was Western Sahara (Rio de Oro and Sakiet El Hamra) at the time of 

colonization by Spain a territory belonging to no one (terra nullius)? 

 If the answer to the first question is in the negative, 

II. What were the legal ties between this territory and the Kingdom of Morocco 

and the Mauritanian entity?154 

The Court quickly answered to the first question by the negative. Turning to the second 

question, it found that, while there existed legal ties between both Morocco and Western 

Sahara, and Mauritania and Western Sahara, these ties were not sufficient to establish a 

sovereignty right over the territory of Western Sahara for neither of them.155 In conclusion, the 

Court found that there were no ‘legal ties of such a nature as might affect the application of 

resolution 1514 (XV) in the decolonization of Western Sahara and, in particular, of the 

principle of self-determination through the free and genuine expression of the will of the 

peoples of the Territory.’156 

In the course of this opinion, the ICJ recognised the importance of resolutions 1514 (XV) and 

 
151 Separate Opinion of Vice President Ammoun on the Legal Consequences for States of the Continued Presence 

of South Africa in Namibia (Southwest Africa) notwithstanding Security Council Resolution 276, ICJ Reports 
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1541 (XV) as the basis for the process of decolonisation.157 It also pointed at the significance 

of the Friendly Relations Declaration and the fact that the latter reiterated ‘the basic need to 

take account of the wishes of the peoples concerned.’158 Finally, the ICJ defined the principle 

of self-determination as ‘the need to pay regard to the freely expressed will of the peoples.’159 

c. Frontier Dispute Case 

In the Frontier Dispute Case, the Chamber of the ICJ formed to deal with this specific case had 

the task to determine what was the line of the frontier between the Republic of Upper Volta 

(Burkina Faso) and the Republic of Mali in a defined disputed area.160 The Court decided to 

rely on ‘the principle of intangibility of frontiers inherited from colonisation’ (uti possidetis) - 

to which both parties had referred- to resolve this issue. 

The ICJ recognised that the principle of uti possidetis which implied the preservation of the 

colonial borders, was ‘a firmly established principle of international law where decolonization 

[was] concerned.’161 The Court explained that uti possidetis was a principle according to which 

former administrative delimitations, established during the colonial period, were upgraded to 

international frontiers; and that it was ‘a principle of a general kind which [was] logically 

connected with this form of decolonization wherever it [occurred].’162 Even though this 

principle was prima facie contrary to the right of self-determination, the Court saw it as an 

essential requirement of stability enabling African states to develop and gradually consolidate 

their independence. 

d. East Timor Advisory Opinion 

The next case in which the ICJ had to review the right of self-determination in the 

decolonisation context was the East Timor case in 1995.163 In this case, Portugal which was 

the administering power of East Timor -a Non-Self-Governing entity- filed an application 

instituting proceedings against Australia for ‘certain activities of Australia with respect to East 

Timor.’164 The activity in question was the conclusion of a treaty between Australia and 

Indonesia creating a zone of co-operation in a maritime area between the Indonesian Province 

of East Timor and Northern Australia. Portugal felt that its duties and powers as an 
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administering state as well as the right of self-determination of East Timor had not been 

respected in this treaty. 

The Court found that it could not exercise its jurisdiction in this matter since, to answer 

Portugal’s claims, the Court ‘would have to rule, as a prerequisite, on the lawfulness of 

Indonesia's conduct in the absence of that State's consent.’165 Nonetheless, in the course of this 

judgment, the Court recognised that the questions at stake were important and that East Timor 

remained a Non-Self-Governing Territory with a people entitled to a right of self- 

determination.166 Moreover, it took the view that, through its evolvement from the Charter and 

UN practice, the right of peoples to self-determination had acquired an erga omnes character.167 

e. Palestinian Wall Advisory Opinion 

On July 9, 2004, the ICJ rendered an Advisory Opinion on the legal consequences of the 

construction by Israel of a wall in the occupied Palestinian territory.168 It concluded that the 

construction of the wall was illegal under international law as it violated various international 

rules and principles, including the right of self-determination of the Palestinian people. The 

Court then stated the legal consequences of such violations. On the one hand, the Court 

analysed the legal consequences for Israel. It first recalled that ‘Israel [was] bound to comply 

with its obligation to respect the right of the Palestinian people to self-determination and its 

obligations under international humanitarian law and international human rights law.’169 It then 

stated that Israel had to cease the construction of the wall and dismantle the parts already built 

on Palestinian territory, as well as repeal ‘all legislative and regulatory acts adopted with a 

view to its construction, and to the establishment of its associated regime.’170 Moreover, Israel 

had ‘to make reparation for the damage caused to al1 the natural or legal persons concerned’, 

in the form of restitution where materially possible, or compensation.171 On the other hand, the 

Court considered the legal consequences of the internationally wrongful acts for all other states. 

Noting that certain violated obligations were erga omnes ones, as it was the case for the right 

of self-determination of the Palestinian people, they were by nature the concern of all states.172 

As a result, the court viewed ‘that all States [were] under an obligation not to recognize the 
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illegal situation resulting from the construction of the wall in the Occupied Palestinian 

Territory’ and were to see that any impediment to the exercise by the Palestinian people of its 

right to self-determination be brought to an end.173 The jus cogens status of the right of self-

determination seems to be suggested here again by the Court, as it is echoing article 41 of the 

Articles on Responsibility of States for Internationally Wrongful Acts (ARSIWA) without 

explicitly referring to it.174 James Crawford, as well as Judge Kooijmans, were critical of what 

appeared to be a merge between the concepts of jus cogens and erga omnes.175  

This case is the first one concerning the right of self-determination outside the decolonisation 

context. However, it is still very much related to ICJ previous cases as it ‘speaks also of self-

determination being applicable in circumstances where peoples are subject to ‘alien 

subjugation, domination, and exploitation.’176 While touching upon the issue of the right of 

self-determination, the ICJ did not bring much more depth to the practical understanding of 

self-determination beyond decolonisation. First, it affirmed that there was no doubt as to the 

existence of a ‘Palestinian people’, thus avoiding the need to define the terms ‘all peoples’.177 

Moreover, when it came to outline all states’ obligations arising from the right of self-

determination, the court limited itself to very ‘broad propositions which stated detached legal 

principles, but without giving guidance for their practical implementation.’178  

f. Kosovo Advisory Opinion 

In 2010, the ICJ delivered an Advisory Opinion the accordance with international law of the 

unilateral declaration of independence in respect of Kosovo.179 The question asked by the UN 

General Assembly was whether ‘the unilateral declaration of independence by the Provisional 
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Institutions of Self-Government of Kosovo [was] in accordance with international law.’180 The 

Court decided to interpret this question very narrowly and analysed first whether international 

law contained prohibition of declarations of independence, which it found did not. It also 

affirmed that ‘the scope of the principle of territorial integrity [was] confined to the sphere of 

relations between States.’181 It further considered that the declaration of independence had not 

violated the Security Council resolution 1244 which established an interim government for 

Kosovo.182 The Court concluded that the declaration of independence had not violated any 

international law rules.  

Concerning the right of self-determination, the court simply decided not to address the debate 

over the existence of a remedial right of external self-determination. While a number of states 

claimed that ‘the population of Kosovo has the right to create an independent State either as a 

manifestation of a right to self-determination or pursuant to what they described as a right of 

“remedial secession” in the face of the situation in Kosovo’, the Court noted that ‘whether, 

outside the context of Non-Self-Governing Territories and peoples subject to alien subjugation, 

domination and exploitation, the international law of self-determination confers upon part of 

the population of an existing State a right to separate from that State [was], however, a subject 

on which radically different views were expressed by those taking part in the proceedings and 

expressing a position on the question.’183 It finally considered it was not necessary to resolve 

these questions in the present matter. This Advisory Opinion could have been an opportunity 

to answer the question relating to the application of the right of external self-determination 

outside the decolonisation process, but the Court did not go down this road and chose to keep 

its traditional approach, answering questions in a very restrictive manner. 

g. Chagos Archipelago Advisory Opinion 

On February 25, 2019, the ICJ gave an Advisory Opinion about the Chagos Archipelago.184 It 

considered that the decolonisation process of the archipelago had not yet been completed since 

the time of Mauritanian independence, and that the UK, which was still occupying the islands, 

was under the obligation to end this situation as soon as possible.185 Concerning the right of 
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self-determination, the court said that, at the time of the independence of Mauritius, the right 

of self-determination was a customary law, notably because of the existence of resolution 1514, 

but also because of a recurrent state practice and opinion juris. It concluded that the detachment 

which happened in 1965 right before the independence of Mauritius was not freely consented 

by the inhabitants of the archipelago.186 Finally, it reaffirmed the erga omnes character of the 

right of self-determination.187  

While it is the most recent case on the right of self-determination of peoples, this Advisory 

Opinion is again remaining mainly centred around the decolonisation process and the question 

of the territorial integrity of (ex-)colonies. However, this case should also most certainly have 

been concerned with the right of self-determination of the inhabitants of the Chagos 

Archipelago who had been removed from their islands, their homes, without their consent, and 

who, today, are still not able to enjoy their right of self-determination. The Advisory Opinion 

touched upon this issue when it considered that the ‘resettlement of Mauritian nationals, 

including Chagossians, [was] an issue relating to the protection of human rights to be addressed 

by the General Assembly.’188 Moreover, in their personal opinions, seven judges directly 

mentioned the Chagossians, some condemning their removal as ‘deplorable’, others viewing 

their will as ‘significant’ or calling for their return home if they so wished.189 However, in the 

course of this Advisory Opinion, as for the two previous ones, the Court answered restrictively 

to the questions asked and no legal analysis of the content and modalities of the right of self-

determination under customary law was given.190 Moreover, this could have been the 

opportunity to recentre the right of self-determination directly around the peoples, who are the 

primary holders of this right, putting them at the centre of the reflexion, rather than 

concentrating on territorial issues. The Advisory Opinion remained very territorially based and 

did not in essence address the current right of self-determination of Chagossians. As a result, 

while the talks between the UK and Mauritius over the territory’s sovereignty have recently 

begun, the Chagossians and their descendants, who have not been included in them, claim their 
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right of self-determination is still not being respected.191 

Since self-determination acquired the status of an international right, there has been an over-

focus on the external dimension of the right, and most specifically on the case of colonised 

peoples. During the decolonisation process, the right of self-determination was substantively 

defined in the UN resolutions on decolonisation as a right to independence for Non-Self-

Governing and colonised peoples. The ICJ followed this pathway in its Advisory Opinions on 

the matter as it also mainly focused on the right of external self-determination in this context, 

keeping a very restrictive approach and thus missing various opportunities to define its meaning 

beyond decolonisation, or even beyond the right of external self-determination. The next 

chapter concentrates on the issues stemming from such an excessive focus on the right of 

external self-determination, especially for ex-colonised peoples themselves. Relying on the 

critical literature’s assessment that imperialism has continued to develop in an informal way, 

even after formal decolonisation, it shows that external self-determination is far from sufficient 

for peoples to fully enjoy their right of self-determination. 

II. Chapter 2 - Informal Imperialism: An Obstacle to the Right of Self-

Determination 

In the first chapter, we have seen that, while the concept of self-determination has always had 

both an internal and an external dimension, only the latter was given substantive meaning 

during the decolonisation process through a right to independence for Non-Self-Governing and 

colonised peoples. The right of internal self-determination of now ex-colonised peoples, and 

all peoples in general, has for its part, remained elusive. In this second chapter, I argue that the 

over-focus made on the right of external self-determination and the corollary lack of 

substantive meaning of the right of internal self-determination has been detrimental to ex-

colonised peoples in particular. This is due to the fact that, despite becoming formally freed 

from imperialism through independence, ex-colonised peoples have continued to be subject to 

imperialism, in an informal form. Indeed, while colonialism (i.e. formal imperialism) 

disappeared through the application of the right of external self-determination, imperialism has 

persisted in an informal form, preventing ex-colonised peoples from enjoying their internal 

right of self-determination. This line of reasoning has been notably discussed by the critical 

literature. Third World Approaches to International Law (TWAIL) in particular have outlined 
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how international law has enabled the furtherance of imperialism, first in its formal, then in its 

informal form.  

Part A of this chapter will explore in more details what is TWAIL and how this body of work 

is helpful in understanding the impact of informal imperialism on the lives and self-

determination of Third World peoples (who are mostly ex-colonised peoples). In part B, I will 

expound the work of Anthony Anghie which is particularly relevant as in Imperialism, 

Sovereignty and the Making of International Law, he argues that international law has always 

been a mean to subjugate peoples.192 According to him, international law first developed within 

the context of the colonisation of America with the direct purpose of subjugating peoples, while 

later on it moved away from justifying European colonialism, it still was indirectly used as a 

tool with the same purpose -even if it was formally not its aim anymore. The right of self-

determination entered the realm of international law precisely at the time when the shift from 

direct to indirect means of subjugation operated, i.e. from formal to informal imperialism. 

Hence, while the substantive right of external self-determination put an end to the direct and 

formal subjugation of colonial peoples, it could not prevent informal imperialism from 

developing and come in the way of internal self-determination of ex-colonised peoples. In part 

C, I will outline TWAIL’s weaknesses which are mainly related to the reductive nature of its 

line of argument. Indeed, there is a methodological bias in shedding light on all the elements 

which will confirm TWAIL’s argument, and consequently leaving out other substantial sources 

of explanation. Nonetheless, TWAIL has the merit of expounding the existence of informal 

forms imperialism which is relevant to my case as it reveals the consequence of the over-focus 

made on the right of external self-determination and how insufficient substantive meaning has 

been given to internal self-determination to enable an actual enjoyment of self-determination 

to be possible for ex-colonised (but also all) peoples.  

A. What is TWAIL? 

The application of the right of self-determination for Non-Self-Governing and colonised 

peoples concentrated on independence for the latter, thus on a substantive right of external self-

determination. While this was indeed a necessary step, it did not take into account the idea that 

dependency could continue through other forms of subjugation. Imperialism has not ended with 

the fall of formal colonialism: informal forms of subjugation have developed. This idea of a 
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continued subjugation of the Third World through informal imperialism has best been defended 

by a critical current called Third World Approaches to International Law (TWAIL). TWAIL is 

‘a network of scholars engaged in international legal studies, and particularly interested in the 

challenges and opportunities facing the ‘Third World’ peoples in the new world order.’193 They 

point at the ‘global processes of marginalization and domination that impact on the lives and 

struggles of Third World peoples’ which, in their view, has been legitimated by the dominant 

Western Powers through the use of international law.194 Their main concern has been to 

critically analyse international law in order to deconstruct the systematic inequalities rooted 

therein, and re-construct a more just global order.195 In their view, the ‘broad array of political, 

economic and social asymmetries’ of the world order finds its roots ‘in the way in which 

international legal concepts, categories, norms and doctrines have been produced and 

understood since colonial times.’196 In this context, international law becomes an instrument 

used by Western Powers to maintain and strengthen their domination. Bhudpinder Chimni, in 

his TWAIL Manifesto, explains:  

[I]nternational law is the principal language in which domination is coming to be expressed in 

the era of globalization. It is displacing national legal systems in their importance and having 

an unprecedented impact on the lives of ordinary people. Armed with the powers of 

international financial and trade institutions to enforce a neo-liberal agenda, international law 

today threatens to reduce the meaning of democracy to electing representatives who, 

irrespective of their ideological affiliations, are compelled to pursue the same social and 

economic policies. Even international human rights discourse is being manipulated to further 

and legitimize neo-liberal goals. In brief, the economic and political independence of the third 

world is being undermined by policies and laws dictated by the first world and the international 

institutions it controls.197 

TWAIL concentrates on the issues of colonialism and post-colonialism. It asserts that ‘by 

having exercised substantial economic, military, political power over the former colonies’, the 

West has ‘established patterns of dominance that persist till date.’198 While decolonisation put 
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an end to formal political domination over the colonies, it did not end imperialism as such. 

During colonial times, imperialism was a formal strategy. Since decolonisation and the start of 

a globalisation period, it has mutated into informal forms. From an international law which 

legitimated the complete dependency of colonies towards western states, it transformed into a 

law which ‘[erodes] the independence of the third world countries in favor of transnational 

capital and powerful States’, thanks to an ‘assemblage of international laws, institutions and 

practices.’199 Indeed, imperialism has been able to subsist because it ‘consists…of a 

multifarious set of asymmetrical arrangements and forms of conditional integration that have 

travelled across time and space, and through many scales and sites of governance – from the 

international to the national and the local; from the public to the private; from the ideological 

to the material; from the human to the non-human, and beyond.’200 TWAIL has concentrated 

on debunking the new forms of imperialism.201 They have formulated a certain critique of the 

post-colonial state, ‘of the processes of its formation and its resort to violence and 

authoritarianism’, identifying and giving ‘voice to the people within Third World states - 

women, peasants, workers, minorities.’202 Most of all, TWAIL has focused much of its 

attention to the critical study of the history of international law, as well as the development and 

use of the human rights rhetoric to further western states interests.203 As Chimni and Anghie 

explain: 

As a consequence of the failure of a number of Third World initiatives, most prominently that 

of the New International Economic Order, [TWAIL] scholars began to examine more closely 

the extent to which colonial relations had shaped the fundamentals of the discipline. Rather 

than seeing colonialism as external and incidental to international law, an aberration that could 

be quickly remedied once recognized, some [TWAIL] scholarship has focused on a more 

alarming proposition: that colonialism is central to the formation of international law.204 
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TWAIL thus consists of a common awareness to the injustices of the international order -

though with many approaches and specific sensibilities, which are based on a dualist vision of 

the world inherited from colonialism. TWAIL scholars have a profound interest in the 

deconstruction of the structural hegemony of the West, which they believe is grounded in 

international law itself (or its biased application), and in the subsequent reconstruction of a new 

world order.   

B. The Critical History of International Law 

1. Formal Imperialism 

Once of the most vocal proponents of TWAIL has certainly been Anthony Anghie. In his major 

work, Imperialism, Sovereignty and the Making of International Law, Anghie advances that it 

is ‘the colonial encounter, with all its exclusions and subordinations, [that] shaped the very 

foundations of international law’ and which continue through time to shape its major 

doctrines.205 More than simply calling out international law for having exclusive European 

origins, he affirmed that there existed an intimate relationship between the birth and 

development of (European) international law and European colonialism.206 While other Third 

World scholars had also previously pointed at the problematic relationship existing between 

imperialism and international law, and the idea that European powers were using international 

law to their advantage, Anghie was the first one to systematically analyse the history of 

international law. He came up with what he called the ‘dynamic of difference’ – i.e. the ‘endless 

process of creating a gap between two cultures, demarcating one as ‘universal’ and civilized 

and the other as ‘particular’ and uncivilized, and seeking to bridge the gap by developing 

techniques to normalize the aberrant society.’207 In his book, he argues that ‘colonialism was 

central to the constitution of international law in that many of the basic doctrines of 

international law - including, most importantly, sovereignty doctrine - were forged out of the 

attempt to create a legal system that could account for relations between the European and non-

European worlds in the colonial confrontation.’208 To prove his point, he first revisits the era 
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of the first wave of European colonisations, analysing the writings of Francisco de Vitoria (a). 

As a second step, he turns to the second wave of European colonisations and the famous 

civilising mission (b). Finally, he shows that even once the idea of self-government developed, 

the dynamic of difference remained a reality, which is exemplified by the Mandate System (c). 

Reviewing Anghie’s analysis of the birth and development of international law is particularly 

interesting to our matter as it highlights the close relation between international law and 

colonialism, enabling us to be aware of the paradoxical or unwelcoming context in which the 

right of self-determination emerged.  

a.  First Wave of European Colonisations 

According to Anghie, the notion of sovereignty has to be apprehended from an earlier point of 

view than the peace of Westphalia, going back all the way to the Indian colonial encounter 

which, he argues, has shaped the ‘underlying structure of [this] doctrine.’209 He takes some 

time to analyse the writings of Victoria to expose his unorthodox view on the matter.  

Victoria, in his famous Relictio de Indis, addresses the legal question concerning the right of 

Spaniards and Indians to claim sovereignty over the lands of the New World.210 Here, 

sovereignty is apprehended around the question of the characteristic needed to be considered 

as sovereign, rather than around the question of ‘order among sovereign states.’211 Victoria 

relies on the concept of the ius gentium to create an international legal world in which all human 

beings possessing reason are subjected to a common set of rules. All human beings capable of 

reason are bound by it. After anthropologically analysing the Indians, Victoria concludes that 

they possess reason – and thus are part of the ius gentium realm and true owners and sovereigns 

of their lands before the arrival of the Spaniards.212 The most important rules composing the 

ius gentium are the freedom to travel and settle ‘wheresoever [one] would’- as long of course 

as one does not injure or harm the natives, the freedom to trade, and the (Christian) right to 

preach.213  
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In his De Indis Relictio, Victoria, when assessing which legitimate titles could be claimed by 

the Spaniards to assert their sovereignty in America, argues that the Indians’ breach of 

Spaniards’ freedom to travel, to trade, and to preach, are valid reasons to launch a ‘just war’ 

against the former and seize sovereignty over their lands.214 On a different note, Victoria also 

argues that Spaniards have legitimate sovereignty over these lands when it is in the Indians’ 

best interest. This is the case if Indian rulers are using tyranny against their subjects, and it can 

also be the case because Indians, being less intelligent, might benefit, as children do, from 

guardianship.215 These sorts of justifications, in accordance with the ius gentium, legitimated 

the colonisation and lack of sovereignty of the Indians.         

Victoria created a vision where there existed a supposedly ‘universal’ law applicable to all 

reasonable human beings, i.e. the ius gentium. The rules composing this law, rather than being 

truly universal, were exclusively of European origin and in favour European expansionism and 

imperialism, e.g. the right to trade, or the freedom to settle anywhere. The ones unrespectful of 

these rules were to be excluded from the realm of sovereignty. As a result, there existed two 

worlds, the one of the sovereigns, and the one of the peoples who lacked sovereignty. The 

concept of sovereignty and the ‘‘universal’ language of international law’ were, as Anghie 

explains, ‘devised specifically to ensure [Indians’] disempowerment and 

disenfranchisement.’216 

Through the development of this analysis and his reliance upon natural law, Victoria laid the 

basis of modern international law. He created a framework in which, what Anghie has called 

‘the dynamic difference’ could start developing.217 Victoria’s work will be taken over by later 

scholars- the most important of them being Grotius- to present a theory of the rules that govern 

the relations among political communities.218 Through time, this differentiation practice will 

repeat itself and continue to underline international law’s development.   

b. Second Wave of European Colonisations 

From the mid-19th century to the beginning of the 20th century, a massive second wave of 

European colonisations took place. This period is often referred to as the ‘Age of Empire.’219 
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During that time, the European imperial enterprise reached its climax in terms of expansion: 

virtually the whole world was under colonial domination.  

During this period, according to Anghie, positivism came to replace natural law (on which the 

ius gentium was based) as the ‘major jurisprudence of international law.’220 ‘Peoples’ who were 

at the centre of the natural law premise, stipulating that all humans capable of reason were 

subject to a common set of rules, had now been overridden by the Westphalian ‘states’ which 

formed the core of the positivist paradigm. According to the latter, sovereign states ‘are the 

principal actors of international law and are bound only by that to which they have 

consented.’221 Hence, treaties and custom, which are composed of rules explicitly or implicitly 

agreed to by sovereign states, are the main sources of international law. 

While international law turned around a new paradigm, the underlying differentiation feature 

remained a constant element and international law was used and developed, more than ever, to 

justify the colonisation process. According to the positivist jurists, non-European states -or 

entities- lacked sovereignty because they were uncivilised. As a result, they were kept out of 

the realm of international law. The distinction made between European civilised sovereign 

states, which together formed the Family of Nations, and uncivilised states, was an essential 

aspect of the positivist thought.222 Here, the states deemed ‘uncivilised’ by the European 

powers were not considered sovereign and were therefore regarded neither as having 

sovereignty over their territory, nor as being equal members of the international society. 

While this premise differed from the natural law’s assumption that all human beings -and 

consequently all states- were bound the ius gentium, the ‘dynamic of difference’ still operated. 

Once excluded from the universal (European) world, the ‘uncivilised’ states could be re-

introduced at the price of their own alienation/subjugation. A non-European state would only 

be deemed civilised when it met the European standard of civilisation in both its external and 

internal relations.223 Hence, the acquisition of sovereignty equated with assimilation. 

One of the main techniques of assimilation was colonisation. Through colonisation the 

uncivilised state legally ceased to exist as it was now under the sovereignty of the European 
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colonial power. As mentioned above, a European power could come to acquire a colony 

through the signature of a treaty. During that period, there were also two other means to attain 

that objective: through conquest or occupation. According to Hall, ‘conquest consists in the 

appropriation of the property in, and of the sovereignty over, a part or the whole of the territory 

of a state, and when definitively accomplished vests the whole rights of property and 

sovereignty over such territory in the conquering state’.224 It supposed the military takeover of 

the territory at stake. Occupation, for its part, supposed a territory which was ‘no State’s land, 

whether entirely uninhabited, as e.g. an island, or inhabited by natives whose community is not 

to be considered as a State’.225 Such territory would be considered as terra nullius on which 

only occupation would suffice to obtain sovereignty.226 The discussion around the validity of 

a colony’s acquisition were important to European powers not so much for the purpose of 

asserting their authority vis-à-vis the colonised states, but towards other European sovereign 

states which might have competing  claims over the same territories. Finally, the justification 

of the European colonial enterprise was also central and was formulated in the terms ‘civilising 

mission.’ The idea was that the European colonial empires’ expansion was serving the noble 

cause of educating and saving the uncivilised peoples. This issue was explicitly discussed at 

the Berlin Conference, especially highlighting trade as an ally in that endeavour: ‘natives of 

Africa [were to be brought] within that pale of civilization by opening up the interior of the 

continent to commerce.’227 The result of these discussions was the inclusion in article 6 of the 

Conference of the need of ‘conservation of the indigenous populations, and the amelioration of 

their moral and material conditions.’228 

The doctrine of sovereignty was thus built upon an ambivalence: for European civilised states, 

sovereignty equated with supreme power, whereas for non-European uncivilised states it 

equated at best with the abandonment of one’s legal system and cultural specificities, or at 

worst with colonial subjugation. All of it, in the name of the civilising mission the purpose of 

which was to rescue the barbarians by educating them and leading them to civilisation, i.e. 

European civilisation. To summarize, here are the words of Yasuaki Onuma, another critical 

theorist: 

 
224 Hall, W. A Treatise on International Law (Oxford: Clarendon Press, 2nd ed., 1884), p. 522. 
225 Oppenheim, L. International Law: A Treatise (London: Longmans, Greens and Co., 2nd ed., 1912), p. 292. 
226 This was the case for the colonisation of Australia by Britain. 
227 Lindley, M. The Acquisition and Government of Backward Territory in International Law: Being a Treatise 

on the Law and Practice Relating to Colonial Expansion (New York: Negro University Press 1969), p. 332. 
228 The General Act of the Berlin Conference on West Africa (26 February 1885) trans. ‘Official Documents’ 

(1909) American Journal of International Law 7(3), art. 6.  



61 
 

European international law played a critical role for creating this unequal international society: 

In the form of treaties ceding territories or sovereignty to colonizing powers; in the form of 

treaties of protectorates: or in the form of unequal commercial treaties providing for the 

consular-jurisdiction, unilateral tariff arrangement; as well as in the form of international legal 

theories providing logic and bases of justification.229 

During the long 19th century (expanding until the First World War) and the second wave of 

European colonisations, international law and its central doctrine continued to develop through 

the justification of European colonialism and the dynamic of difference continued to be a 

reality. It seems that, whether at its inception, or during the later development of what has 

become its core doctrine – i.e. the doctrine of sovereignty, the history of international law goes 

hand in hand with the history of European colonisations. 

c. Self-Government and the Mandate System 

During the inter-war period (1918-1939), the nineteenth century positivism was the object of 

many criticisms. For example, according to Lauterpacht and Alvarez, ‘its monolithic view of 

sovereignty, its formalism and rigidity, were important causes of the First World War.’230 

Moreover, many were the scholars who exposed the positivists of the nineteenth century for 

creating a racist and imperialist international law.231 Self-government was the new idea to be 

developed and was championed, as we have seen previously, by Wilson. What characterised 

this period in regard to international law was the birth of international institutions as new actors 

on the international scene. The League of Nations was created with the purpose of ensuring 

international peace and security.232 It was also used to promote self-government of colonies 

through the Mandate system. However, despite the rejection of the racist lexis and the 

promotion of self-government for all, the ‘dynamic of difference’ was still underlying this 

project. Indeed, the difference was made between ‘advanced’ and ‘backward’ territories, but 

since it was based on supposedly objective criteria of economic development.233 

After the defeat of Germany and the Ottoman Empire, the question of what would become their 

colonies arose. The liberal humanists, opposing racist views and condemning colonialism, 

wished to put in place a system which would end this exploitation. There was amongst them 
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important personalities such as President Wilson who claimed: ‘We are done with the 

annexations of helpless peoples meant by some Powers to be used merely for exploitation.’234 

The League of Nations decided to create a system which would organise an international 

regime for the African and Asian colonies of the states which lost the war: the Mandate 

System.235 According to article 22 of the League of Nations Covenant:   

To those colonies and territories which as a consequence of the late war have ceased to be under 

the sovereignty of the States which formerly governed them and which are inhabited by peoples 

not yet able to stand by themselves under the strenuous conditions of the modern world, there 

should be applied the principle that the well-being and development of such peoples form a 

sacred trust of civilization and that securities for the performance of this trust should be 

embodied in this Covenant. The best method of giving practical effect to this principle is that 

the tutelage of such peoples should be entrusted to advanced nations who, by reason of their 

resources, their experience or their geographical position, can best undertake this responsibility 

and who are willing to accept it, and that this tutelage should be exercised by them as 

Mandatories on behalf of the League.236  

The idea was to help the backward peoples towards their self-governance or, in some cases, 

their independence. The mandate territories were divided into three classes according to their 

degree of advancement.237 Class A corresponded to ‘certain communities formerly belonging 

to the Turkish Empire have reached a stage of development where their existence as 

independent nations can be provisionally recognized’238; Class B to ‘peoples, especially those 

of Central Africa, [who] are at such a stage that the Mandatory must be responsible for the 

administration of the territory under [certain] conditions’239; and Class C corresponded to 

‘territories…which, owing to the sparseness of their population, …or their remoteness from 

the centres of civilisation, … can be best administered under the laws of the Mandatory as 

integral portions of its territory’.240 This differentiation between advanced and backward 

peoples, and amongst backward peoples was acceptable to the anti-colonial and non-racist 

movement because it appeared to be based on an objective economic criterium rather than on 
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culture or race.241 The Mandate System was thus a form of guardianship -just as the one 

proposed by Victoria several centuries before, put in place to oppose the ‘bad’ colonialism of 

the 19th century. The League of Nations, in the process of looking for a foundation for such a 

system, turned thus to Victoria, and especially to his guardianship title argument.242 As Anghie 

points out, it is quite ironic that ‘in seeking to end colonialism, international law returned to 

the origins of the colonial encounter… but most significantly, it reinforced the idea that a single 

process of development - that which was followed by the European states - was to be imitated 

and reproduced in non-European societies, which had to strive to conform to this model.’243  

Thus, despite the good intentions of putting an end to the colonial and racist system, the 

differentiation process was still underlying the international law, and sovereignty was still a 

concept with a twofold understanding which depended on whether the territories was 

considered as ‘advanced’ in which case sovereignty was an established right, or as ‘backward’ 

in which case sovereignty was to be bestowed by the League of Nations according to a 

‘development’ criterion.  It is thus within this international background that the right of self-

determination emerged. The right of self-determination’s first objective has been to break this 

intimate relation, enabling colonial peoples to enter the realm of international law without 

conditions, positioning them in an equal position with the rest of the world. Unfortunately, in 

the next section we will see that, as Anghie and other TWAIL scholars have shown, despite the 

achievement of independence, the dominion found its ways through new (informal) forms of 

imperialism. The over focus made on a substantive right of external self-determination could 

not prevent the rise and development of informal imperialism. 

2. Informal imperialism 

The decolonisation process and the advent of the right of self-determination of all peoples 

brought much hope to the Third World which was counting on the promises of equality and on 

a sovereignty free from external interference, to build their own independent states. Indeed, the 

right of self-determination was supposed to create a right for all peoples to freely choose their 

political status and freely pursue their economic, social, and cultural development. 

Substantively, as seen earlier, it was interpreted in the decolonisation context as a right to 

choose between the creation of an independent state, association with, or integration into 
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another already independent state. Much emphasis was thus given to the colonial peoples’ right 

to external self-determination – i.e. to their formal liberation, while no substantive rights were 

attached to their right of internal self-determination.  

Nonetheless, the right of self-determination put a definite end to colonialism - i.e. the formal 

form of imperialism. Consequently, the systematic ‘dynamic of difference’ described by 

Anghie, based on the successive distinction between civilised/uncivilised, advanced/backward, 

should also have end with the formal independence of colonies -without the need to meet 

specific criteria of development as in the Mandate System - of equal sovereignty for all ex-

colonies. However, imperialism was already one step ahead. As Anghie duly noted with the 

Mandate System and the birth of international institutions, a shift had already operated towards 

the ‘development’, ‘progress’, ‘modernity’ lexicon which would then continue to expand and 

flourish around the concepts of ‘human rights, governance and economic liberalization.’244 As 

a consequence, under the veil – as well as thanks to the help- of such good intentions, 

imperialism could continue to operate, albeit into a new form, i.e. informal imperialism. 

Informal imperialism can occur either through the perpetuation of colonial ties – i.e. neo-

colonialism, or through the creation of new ties – i.e. neo-imperialism. Both suppose an indirect 

form of domination with no formal political control. Through neo-colonialism, as postcolonial 

writers argue, European powers, despite the abandon of formal sovereignty over their colonies, 

have been able to continue and assert their domination. Indeed, on the one hand the domination 

of the ways of thinking and of understanding the world remains European245, and on the other 

hand, the economic ties between the European powers and their old colonies have subsisted 

and enabled the perpetuation of the old dependence ‘to the joint benefit of the mother countries 

and of the new local middle classes.’246 For example, as Okon Udokang explains, ‘countries 

such as France adopted the practice of entering into an agreement with one of its colonies 

shortly before that colonial state acquired its independence; under the terms of these 

agreements, the nascent new state undertook to protect all rights acquired with respect to its 

territory prior to independence.’247 Neo-imperialism refers to the cases where no former 

colonial bonds existed. A strong example of it is U.S. imperialism: it has occurred through the 
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establishment of puppet regimes (for example in Vietnam), or through military intervention 

such as the invasion of Iraq.248 In Iraq, Ntina Tzouvala argues that, after the invasion: 

A comprehensive neoliberal reform was deemed essential for the rehabilitation of Iraq from a 

‘rogue state’ to a ‘normal’ sovereign with equal rights and duties, which does not constitute a 

constant threat to international peace and security. The United Nations, the United States and 

subsequently Iraqi authorities all argued that they were uniquely placed and legally entitled to 

be the final guarantors of Iraq’s transformation into a neoliberal state. At the same time, the 

mere fact that reform had to be imposed externally – be it from the United States or the United 

Nations – reproduced the idea that Iraqi society was a mixture of weakness and malevolence, 

uniquely incompetent to reform itself and to freely decide on the direction of such reform. Even 

though openly racist and sexist language was generally (yet not always) avoided, Iraq and its 

people were constantly infantilised, racialised and feminised. This rhetoric presented Iraqis as 

passive victims but also as secretive conspirators or as being unaware of the concept of freedom 

but also as experiencing freedom through outbursts of violence.249 

It is often claimed that nowadays ‘the territorially based, European-centered colonialism [has 

been replaced] with a non-territorial, market-led US dominated imperialism.’250 Indeed, 

informal imperialism – neo-imperialism in particular- is not always precisely state-based, it 

also takes place on a much more diffuse basis, via the actions of Multinational Corporations 

(MNCs), international institutions, and the furtherance of globalization in general. In their 

famous book, ‘Empire’, Hardt and Negri pointed at the ‘decentered and deterritorializing 

apparatus of rule that progressively incorporates the entire global realm within its open, 

expanding frontiers.’251 In this globalized world, new non-state actors have gained much 

weight: MNCs. Chigozie goes as far as describing them as ‘agents of imperialism’: 

The influence of multinationals has been showed in corporation's zeal and capability to exert 

leverage directly by employing government officials, participating on important national 

economic policy making committees, making financial contributions to political parties, 

bribery, etc. They also seek the help of their home government to protect their interests and 

further their cause in host countries.252 
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The Bretton Woods institutions – i.e. the World Bank and International Monetary Fund (IMF), 

have also often been attacked by TWAILers and other Post-colonial scholars for furthering 

informal imperialism:  

Civil society’s main criticism of the IMF and the World Bank was directed against their 

structural adjustment loans, which were linked with neoliberal economic policy conditions 

(market opening, privatisation, deregulation, export orientation, policy of austerity). According 

to advocates, these initiated meaningful reforms (Nunnenkamp 2002: 10f.); in the opinion of 

critics, these plunged parts of the population into misery, in favour of the banks (George 1988; 

Mohan et al. 2000; SAPRIN 2004). Since 1999, the corresponding credit lines have been 

replaced with poverty reduction programmes (Poverty Reduction Strategy Papers, PRSPs) 

conceived by the recipient country government in consultation with civil society. But since 

these programmes must be approved by the IMF and the World Bank, the fundamental problem 

remains…253 

In this context, TWAIL has pointed at the hypocrisy of using the notions of ‘development aid’ 

and ‘human rights protection/promotion’ to further informal imperialist goals254, leaving the 

third world incapable of having a meaningful impact on their political, economic, social, and 

culture development – i.e. their self-determination. In such a vision of international history, 

formal independence has thus been far from sufficient to obtain a true and complete self-

determination, and, even worst, the development of informal imperialism has enabled, as 

Nkrumah explained, the West to maintain ‘power without responsibility’, being free of formal 

control – and thus free of justifications for actions, while the third world continued to endure 

‘exploitation without redress.’255 
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C. Qualifying TWAIL 

TWAIL has been criticized on various points such as its historical anachronism, nihilism, its 

lack of coherent methodology, and the lack of constructive reforms it has proposed.256 Some 

of these criticisms are to a certain extent relevant to my subject matter, and I will outline 

hereafter the nuances which I believe need to be brought to TWAIL’s narrative and position in 

order to better understand and apprehend the issues related to the right of internal self-

determination of ex-colonised peoples. However, beforehand, I want to insist on the fact that 

TWAIL remains nonetheless of central importance to my argument. Indeed, TWAIL’s focus 

on informal imperialism and how international law has enabled (and/or been unable to prevent) 

it, is highly useful to prove the point that the self-determination of ex-colonised peoples is still 

incomplete despite their formal liberation. Moreover, I also meet TWAIL in their reformist 

ambition to find ways to ‘democratise’ international law. As Mutua writes, ‘TWAIL calls for 

the full democratization of the structures of both national and international governance.’257 He 

asserts that while ‘all truths are local—they are contextual, cultural, historical and time-bound’, 

they nonetheless hold a universal feature making global democracy possible.258 He thus 

believes that ‘while honouring the diversity of cultures, we can also build toward common 

principles that all can support … [and] begin to trust international law to provide a salutary and 

acceptable safeguard to ensure that all people can count on a minimum standard of human 

rights.’259 I am firmly aligned with this idea as the main objective of this thesis is reformist and 

calls to interpret the right of internal self-determination with the view of making it truly 

available to ex-colonised peoples, making them the central actors of their own right and taking 

into account the particularity of their internal situation. Let’s note also, as we shall see in the 

last part of this thesis, that this idea that humanity can agree on a common set of values or 

principles, while remaining respectful of cultural differences and particularities, is also 

defended by Nussbaum in her Capabilities Approach, which I will argue is a relevant 

framework for the substantive application of the right of internal self-determination. 
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However, while both TWAIL’s critique of international law and TWAIL’s reformist agenda 

are relevant in relation to the application of the right of internal self-determination in ex-

colonised states, two important issues need to be highlighted. The first one is that there is a 

need to nuance TWAIL’s positioning if we want to identify all the causes of the lack of internal 

self-determination of ex-colonised peoples. The second is that there is a need to nuance 

TWAIL’s negative perception of democratic governance as it pertains to the reformist solution 

I will propose in part III. 

Firstly, there is a need to nuance TWAIL’s narrative when identifying the issues causing a lack 

of internal self-determination in ex-colonised territories because its narrative tends to be 

reductionist. TWAIL presupposes that imperialism is the lens through which international law 

doctrines (which includes the right of self-determination) are to be seen, with the view of 

exposing the continuing legacy of imperialism. Indeed, the TWAIL vision statement stipulates 

that:  

(i) first, [TWAIL scholars] need to contest international law's privileging of European and 

North American voices by providing institutional and imaginative opportunities for 

participation from the third world; and (ii) second, [TWAIL scholars] need to formulate a 

substantive critique of the politics and scholarship of mainstream international law to the extent 

that it has helped reproduce structures that marginalize and dominate third world peoples.260  

In order to do that, TWAIL attempts to ‘understand, deconstruct, and unpack the uses of 

international law as a medium for the creation and perpetuation of a racialized hierarchy of 

international norms and institutions that subordinate non-Europeans to Europeans.’261 While 

TWAILers recognise the end of formal colonialism was significant, their underlying 

understanding is that imperialism has continued to exist and develop, with the help of 

international law, in various forms.262 Looking at international law and its main doctrines 

through the lens of the continuing legacy of imperialism is useful to a certain extent with 

regards to the right of self-determination, however, such a lens is unfortunately too narrow to 

expose all the issues at stake when it comes to what is still preventing the realisation of internal 

self-determination. My case-study on the Congo in part II will perfectly outline that, while the 

history of colonialism and informal imperialism have had much influence and impact on the 
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Congo, and especially on the Congolese’s right of self-determination, the post-colonial history 

of the Congo is far broader than the one of informal imperialism and attention must be given 

to other issues such as corruption, dictatorship, and ethnic conflicts, which are equally relevant 

to explain the current lack of self-determination of the Congolese people.263 This critique of 

the reductionist nature of TWAIL’s inquiry is linked to the one addressed to the methodology 

of their historical analysis such as, for example, the one made by Anghie in Imperialism, 

Sovereignty and the Making of International Law.264 Patrick Capps argues that there is an 

inherent bias in Anghie’s analysis – i.e. seeing colonialism as central, because he tends to select 

the historical facts which will prove his point. This bias exists not only in the selection of what 

he deems relevant, but also in what he considers important, in his interpretation of history - 

finding a continuing imperialist project, and in the judgment he attaches to the running course 

of events.265 Indeed, Anghie’s work perfectly exemplifies this sort of methodological issues: 

Anghie’s claim that the development of international standards for the protection of foreign 

investment (which ‘pop up’ from state practice or are enshrined in bilateral investment treaties) 

simply replicate imperialist attitudes found in earlier periods. Once this claim is made, positive 

developments in international law which might well protect poorer states (such as, for example, 

the principle of sovereign equality or the dominance of ‘Third World’ states in the UN General 

Assembly) are rendered relatively unimportant when it comes to the essentially constitutive 

features of international law. Other international lawyers and scientists may put greater 

emphasis on other features, and similarly consider them to be essentially constitutive of 

international law. This is what varies about various claims about international law.266 

Moreover, the reductionist nature of TWAIL’s argument relates to another criticism of this 

narrative which is that the over-focus made on the continued consequences and existence of 

imperialism risks putting into oblivion issues which are central to ex-colonised peoples (i.e. 

who are composed mainly of the Third World peoples TWAILers intend to free from 

oppression). This is what Srinivas Burra argues with regards to the caste discrimination in 

India.267 He explains that the framework developed by TWAIL, which ‘critiques the privileging 

of the west over the rest and implicitly links it up with colonialism and resultant post-colonial 

realities in third world countries’, excludes other kinds of discrimination such as the caste 
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discrimination because ‘its origins and nature is predominantly specific to the global south and 

predates colonialism.’268 TWAIL’s binary understanding of the world and through the sole lens 

of its colonial past tends to ‘[attribute] all forms of hierarchy and oppression in the third world 

to the encounter with the west or relegates other forms of hierarchy and oppression, which are 

not linked to the western domination, to a secondary position.’269 As Burra concludes:  

While emphasizing the dominance of European and North American voices and the 

scholarship, certain third world voices and issues are pushed into oblivion. Non recognition of 

these third world voices and issues leads to the suspicion of emancipatory potential of the 

TWAIL scholarship despite its well-intentioned challenge to the European and North American 

voices.270 

This over-emphasis on the West as the major oppressor can be counterproductive since it tends 

to undermine important issues taking place within the Third World and which have a 

deleterious impact on the majority of Third World’s peoples. This critique will also be 

exemplified in my case-study analysing the application of the right of self-determination in the 

Congo. In the Congo, corruption practices are extremely widespread, almost to the point they 

have become entrenched in the Congolese culture and can be found at every level of the 

society.271 I will argue that looking at the Congolese history through the lens of imperialism 

fails to take into account and understand the fact that such corruption practices represent a 

major obstacle to the internal self-determination of the Congolese people as they come in the 

way of their democratic governance.272  

Another example stemming from the case-study on the Congo, is that a TWAILian narrative 

will tend to overlook the implication of internal elites in the oppression of the Congolese 

people. TWAIL has often been criticized for its binary categorization of the world between the 

West and the Third World. Indeed, TWAILers such as Mutua have argued that, while ‘there is 

wide diversity among Third World societies, the term is historicized as part of a strategic 

paradigm for resistance and liberation’ and ‘a direct attack on the Western hegemony of the 

globe.’273 However, the term ‘Third World’ is ‘anachronistic or terribly imprecise’ and has, 
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through time, lost its relevance as a category highlighting the ‘political affinity or contingent 

coalition binding some countries together during the Cold War in a new post-9/11 scenario 

where a series of nationalist and often illiberal non-Western emerging powers are increasingly 

calling the shots in an emerging multipolar international legal order.’274 The direct consequence 

of this binary categorisation is that subcategories of subordination within the Third World (and 

within the West for that matter) are being neglected, while, on the other hand, the responsibility 

of ‘ethno-nationalist, autocratic, and kleptocratic domestic elites’ is being overlooked.275 

Hence, without realising it, ‘TWAILers may risk becoming … the intellectual butterflies of 

paternalistic and illiberal authoritarian regimes at home.’276 Such a critique finds echo in the 

case of the Congo because, while we must recognise that TWAILers do not completely 

overlook the implication of internal elites in the continued oppression of Third World peoples, 

their reference to this issue does not adequately translate the practical reality. The fact is that 

TWAILers tend to mention the ‘collaborative character of the third world elite’277, developing 

the idea that ‘self-determination retained the subordinate and dependent position of third world 

elites to their former colonial powers and to multinational capital interests’278, or sometimes 

referring to the existence of a ‘transnational ruling elite’ which ‘seeks to establish the global 

rule of transnational capital’ and which the Third World elite is a part of, though ‘playing a 

junior role.’279 These descriptions fail to adequately present the degree of independent 

responsibility of the internal elite in the case of the Congo. The Congolese elites did not just 

‘collaborate’ or had a ‘junior’ role in the continued oppression of the Congolese people. 

Looking at the case of Mobutu’s dictatorship is illuminating in this matter. As I shall outline 

in part II, he drove the country to a state of social chaos and deep economic peril.280 Contrary 

to what had sometimes been described, he was no lackey to the West and if anyone had the 
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‘junior role’ of ‘collaborating’, it was the West in order to keep its influence on this strategic 

country during the cold war. Several other examples of the Congolese elites’ implication in the 

continued oppression of its people will be exposed in the following case-study which outlines 

that the TWAILian narrative has a tendency to elude the domestic elites’ responsibility. The 

post-colonial history of the Congo is very complex, and the central categorisation proposed by 

TWAIL between the Third World and the West is insufficient and too narrow to grasp the 

existence of a variety of actors, both internal and external, as well as the way their intertwined 

interests unfold. 

The second main nuance I wish to bring to TWAIL concerns the reform I will propose in part 

III. I advance the idea that the right to internal self-determination should be substantively 

defined as a right to democratic governance. TWAIL has often been criticised for its lack of 

constructive and/or successful reforms.281 Antonius Hyppolite, for example, advances that 

‘while TWAIL has produced numerous critiques of the foreign investment and international 

trade regimes since its emergence, these have failed to provide any constructive suggestions 

for improvement in these areas.’282 In the same vein, Jose Alvarez suggests that ‘those looking 

for a specific set of normative reforms from the motley collection of scholars who self-

designate themselves as TWAILERs’ were looking for the wrong thing in the wrong place.’283  

John Reynolds, though himself sympathetic to TWAIL, has described TWAIL’s transformative 

project as being ‘unsuccessful for the most part’ on the normative front.284 Some of these 

critiques are probably unbalanced as it must be recognised that TWAIL scholars have advanced 

proposals, for example on the economic front, in favour of an egalitarian international order 

‘that would among other things, subject foreign capital to domestic laws; abolish 

discriminatory trade practices in international economic relations and ensure stable and fair 

price guarantees of primary commodities.’285 However, when it comes to the proposal I will 

make in part III pertaining to the right to democratic governance, I argue that TWAIL lacks the 

reformist mindset it claims having. While TWAILers insist on the importance of 
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‘democratising’ international law through the development norms that embed ‘the democratic 

ethos and norms that [would regulate] relations within and between the so-called developing 

and developed worlds’, they have been very critical of the right to democratic governance and 

the human rights discourse in general.286 Indeed, TWAILers have pointed at the role human 

rights and the right to democratic governance have played in the ‘neoliberal agenda’ as a Trojan 

horses for the ‘recolonisation’ of the Third World.287 And, to a certain extent, they have been 

right to do so as human rights and democratic governance have been used as ideologies 

‘legitimating military intervention and coercive measures…which in turn [serve] as the corner 

stone of the reproduction of a Western hegemonic international legal system.’288 Human rights 

and democratic governance have also been described by TWAILers as European values forced 

on the Third World much like Christianity had been at the time of colonisation, meeting the 

economic and military interests of the West who had ‘freeze them as eternal, inflexible 

truths.’289 However, even though TWAILers advance very relevant critiques of the right to 

democratic governance, to which I will come back in more details in part III, their main strategy 

has been to translate this ‘critical counter-narrative…into the project of rewriting the 

‘progressive’ history of international human rights in a critical and revisionist vein.’290 I argue 

that, on this issue, they lack a reformist mindset because, as I shall outline in part III, the right 

to democratic governance holds a universal quality, one that is central to the translation of the 

self-determination of peoples, and shall therefore not be only apprehended from a critical but 

also from a reformist perspective. It is why, in part III, I will outline how the right to democratic 

governance should be interpreted more substantially, taking into account also substantive 

requirements, rather than merely procedural ones, (but not abandoned) in order to overcome 

the limitations exposed by TWAIL and the critical literature in general. In this endeavour, we 

shall see that the Capabilities Approach offers a relevant framework for a substantive 

application of the right of internal self-determination. 

In conclusion, TWAIL has a very paradoxical place in my work as I rely on it as much as I 

depart from it. On the one hand, I rely on TWAIL’s project of exposing the continued legacy 

of imperialism in international in order to prove the fact that the right of internal self-

 
286 Ibid., Appiagyei-Atua, p. 215. 
287 Op. Cit., de la Rasilla note 274, pp. 129-130; Op. Cit., Chimni note 197, p. 3. 
288 Ibid., de la Rasilla, pp. 129-130. 
289 Op. Cit., Mutua ‘What is TWAIL?’ note 257, pp. 37-8; Mutua, M. (1999) ‘Limitations on Religious Rights: 

Problematizing Religious Freedom in the African Context’ Buffalo Human Rights Law Review 5, p. 75. 
290 Op. Cit., de la Rasilla note 274, pp. 129-130; see for e.g. Samuel Moyn, Human Rights and the Uses of History 

(London: Verso, 2017). 



74 
 

determination of colonised peoples could not have been fulfilled. At the same time, thanks to 

my case-study on the Congo, I will be able to broaden TWAIL’s lens and highlight the variety 

of issues and actors blocking the effective application of the right of self-determination of the 

Congolese people. On the other hand, I follow TWAIL reformist ambition to ‘democratise’ 

international law and I rely on TWAIL’s critique of the right to democratic governance and the 

human rights rhetoric in general. However, I then depart from TWAIL’s restrictive critical 

standpoint on the matter and propose a reformed interpretation of the right of internal self-

determination as a substantial right to democratic governance. 

. 

 

III. Conclusion 

We have seen that the right of self-determination started its history marked by a twofold 

understanding. Where Lenin viewed self-determination as a right to secession, Wilson 

interpreted self-determination as the necessity for rulers to be guided by the consent of the 

governed. History will first follow Lenin’s footsteps as the UN will link the decolonisation 

process to the right of self-determination. Within that context, the right of external self-

determination will be given substantive meaning and be interpreted as a right for peoples 

inhabiting Trust and Non-Self-Governing territories to secede from their colonial metropole 

and form an independent state. Following that period, millions of peoples finally obtained their 

independence.  

However, as the TWAIL literature has shown, imperialism did not end with formal 

independence. Informal imperialism has developed, and the subjugation of ex-colonised 

peoples has continued. Hence, the success of the application of the right of self-determination 

in the UN decolonisation process needs be qualified.  Indeed, such a critical perspective brings 

light to the fact that the external application of the right of self-determination has been able to 

end formal imperialism but not informal imperialism, which remains an obstacle to the 

enjoyment of the right of self-determination. While indeed, virtually all colonised peoples had 

the opportunity to create an independent State, we should not consider that their right of self-

determination has been completed. As the UN Rapporteur explained very well in a 1980 report: 

The implementation of the right of peoples to self-determination involves not only the 

completion of the process of achieving independence or other appropriate legal status by the 

peoples under colonial and alien domination, but also the recognition of their right to maintain, 
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assure and perfect their full legal, political, economic, social and cultural sovereignty. The right 

of peoples to self-determination has lasting force, does not lapse upon first having been 

exercised to secure political self-determination and extends to all fields, including of course 

economic, social and cultural affairs. Many countries which no longer suffer from colonialism 

in the classic and traditional sense continue to suffer from neo-colonialism and imperialism in 

their various forms. The Special Rapporteur therefore considers it extremely important to make 

that point clear about the concept of self-determination.291 

The right of self-determination of colonised peoples has been applied only to a certain extent, 

i.e. in its external dimension. This over-emphasis on the right of external self-determination, 

together with the absence of a definition of the term ‘all peoples’, has blocked the way to the 

development of a substantive right of internal self-determination. Once the decolonisation 

process was over, there was a clear apprehension on the part of states that there could be an 

excessive use of self-determination by minority groups around the world to systematically 

claim a right to secession. While Cassese’s doctrine which advances that internal self-

determination should be seen as the primary way to enjoy the right, relegating external self-

determination to exceptional situations, gained much support, internal self-determination has 

for the most part remained a national matter. I will argue that it is time to give substantive 

meaning to the right of internal self-determination at the international level, not only for ex-

colonised peoples, but also for all peoples, i.e. defined as the whole population of a state, to be 

able to fully enjoy their right of self-determination. Through a case-study on the Congo, I aim 

at showing how informal imperialism, together with other internal issues, is preventing the 

Congolese people from enjoying its self-determination, confirming that the lack of substantive 

meaning of internal self-determination is a real obstacle to ending its oppression. In the last 

part, I will finally propose to give substantive meaning to internal self-determination by 

interpreting it as a right to democratic governance, thus bringing the focus back on ‘the peoples’ 

in order to circumvent the problem of informal imperialism, but also of oppression in general, 

wherever it comes from. 
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PART II – Case-Study on the Democratic Republic of the Congo: The Need to Put 

Peoples Back at the Centre of the Reflection 

The first chapter of this thesis argued that the substantive right of external self-determination 

of colonised peoples has not been sufficient for their right of self-determination to be realised. 

Indeed, while the opportunity of becoming independent states for Non-Self-Governing and 

colonial territories effectively put an end to formal imperialism, the subsequent development 

of informal forms of imperialism, as exposed by the critical literature (TWAIL in particular) 

has enabled their oppression to continue. Self-determination has been described as a two-

dimensional right, in practice however, there has been an over-emphasis on the external 

dimension of the right, leaving the internal self-determination of colonised peoples void of 

substantive meaning.  

In this second part, I will use the case of the Democratic Republic of the Congo (Congo) to test 

my argument against a practical example. The Congo is a particularly saliant case as it has been 

the object of a brutal colonisation, decided and endorsed by the international community, 

followed by a messy decolonisation process which many external actors influenced. To this 

day, despite being one of the most resourceful countries in the world, it is one of the poorest, 

in which the people have suffered the hard consequences of wars, never-ending ethnic conflicts, 

tyrannical dictatorships, corruption, national and international greed for minerals, etc. While 

this case-study, as we shall see, generally confirms the argument that a substantive right of 

external self-determination was insufficient to end oppression and enable the Congolese people 

to freely determine its political status and freely pursue its economic, social, and cultural 

development, it provides nuance to the critical literature’s stance on informal imperialism. 

Indeed, in view of its postcolonial history, the magnitude of the impact external interferences 

have had on the poor condition of the Congo and on the lack of self-determination of its people, 

needs to be seriously qualified. Many internal issues and actors have played their fair parts in 

the situation, and most of the time, the oppression of the people has been made possible by 

both internal and external actors, being the result of intertwined games of interests and power. 

As a result, what has actually been central and constant in the postcolonial history of the Congo, 

is the oppression of its people. Informal imperialism has just been one of the manners (often in 

collusion with others) through which the latter has taken place. Despite the nuance brought to 

the critical literature’s vision, the argument that we ought to give substantive meaning to the 

internal dimension of self-determination remains relevant and valid. Wherever it has come 

from, the Congolese people has been the recurrent subject of oppression and consequently been 
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unable to internally exercise its right of self-determination. Attaching a substantive right to 

internal self-determination is choosing the empowerment of peoples as a way out of oppression, 

rather than concentrating on the neutralisation of their oppressors. This case-study will also 

prove the latter point as, on several occasions, the Congolese people, while being the oppressed 

victim, has often been the most efficient actor in its own liberation. Giving substantive meaning 

to internal self-determination has precisely the objective of getting peoples out of their victim 

positions by enabling them to take responsibility for their own destiny, their own self-

determination.   

Chapter 3 will show that while TWAIL’s, and especially Anghie’s narrative, fits generally well 

within the history of the formal colonisation of the Congo, it falls short when it comes to 

accurately reflect the complexity of the events surrounding decolonisation. While a shift from 

formal to informal imperialism clearly occurred and external powers had tremendous influence 

during these turmoil years, internal Congolese actors also often initiated games of power and 

played the Cold War opposition to advance their own interests.  

In chapter 4, we will see that, the ‘neo-colonial’ ties with Belgium being eventually broken, 

the oppression of the Congolese people will remain more than ever a reality. Indeed, first, the 

accession to power of President Mobutu will turn out to be catastrophic for the country and its 

people. Contrary to some depictions, Mobutu was far from being a mere puppet of the West 

and was mostly responsible for the disastrous state of his country. Secondly, the two successive 

Congo wars took place and Mobutu was overthrown. It was the start of a period of deep turmoil 

in the Congo’s postcolonial history. While the First Congo war was marked by external 

interference and the rise of Kabila, the Second Congo war became an internal never-ending 

conflict in the Eastern region between militias whose allegiance constantly changed according 

to their interests of the moment. Finally, the more recent history of the country, while being 

marked by a democratic transition, continues to be tainted by corruption and ethnic conflicts. 

All in all, I will thus depict a post-colonial history of the Congo which does not follow the 

simplistic narrative of informal imperialism and external interferences, but which encompasses 

the complexity of intertwined interests. However, while my narrative shows that oppressors 

come in all shapes and sizes, one constant remains: the oppression of the Congolese people 

which has been the recurrent victim of this situation. 

In chapter 5, we will see how, on several occasions, the Congolese people has not remained 

passive in the face of the events and has risen against its oppressors. While not always 
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successful, these instances have proven that, though being victims, peoples are often the most 

effective actors in their own liberation. Hence, the most efficient way of encouraging their 

action would be for them to enjoy an actual substantive right of internal self-determination, one 

that would give them the tools to become the leaders of their own present and future. 

I. Chapter 3: From Formal to Informal Imperialism 

A. Formal Imperialism in the Congo 

As described by TWAIL - Anghie in particular - the history of international law is intrinsically 

linked to the one of the European colonisations and consequent subjugation of native peoples. 

International law, besides being born out of the colonial encounter, continued to justify the 

subjugation of colonised peoples for centuries.1 Only the ‘civilised states’ could be considered 

as sovereigns over their territories – forming all together the international community, while 

uncivilised peoples, such as the ‘backward African tribes’ were not deemed capable of being 

sovereign, and were thus excluded from the realm of international law. As a result, they were 

either forced to sign treaties giving up their lands, or their territory was declared terra nullius 

and the simple occupation of the land by the European civilised state made it sovereign.2 Such 

discussions over how a sovereign state came to acquire a colony were of primary importance 

for European states in order to solve competing claims amongst themselves. Once sovereignty 

had been clearly established, the second important step was to put the ‘civilising mission’ in 

place.3 The latter justified the European colonial enterprise, and trade was to help in the pursue 

of this endeavour, while economic gains were considered as rewards for the colonial state for 

its efforts in bringing civilisation to the colonised peoples. In practice however, the central 

interest of European states in colonisation was almost purely economic.  

The history of the colonisation of the Congo perfectly follows this narrative. From its 

Leopoldian era to the Belgian takeover, and until the achievement of independence, the 

colonisation of the Congo as well as the subjugation of its inhabitants was endorsed by the 

international community and justified by international law - and by the civilising mission in 

particular, while being primarily moved by economic objectives. The colonial history of the 

Congo is divided into two main periods which I will analyse in turn in the next sections. The 

first period runs from 1885 to 1908 and corresponds to the reign of Leopold II over the Congo 
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Free State, as it was called during this time. This period is infamous for the atrocities committed 

against the native population by the Leopoldian administration. The account of these atrocities, 

brought back to Europe and the United States by missionaries and journalists, were so horrible, 

even to the ears of the other colonial powers, that Leopold II eventually had to transfer his 

personal colony to Belgium. Hence, from 1908, the Congo Free State became the Belgian 

Congo. Despite hopes that the Belgian Congo would erase the errors of the past, the Belgian 

colonial enterprise was far from a model of orthodoxy, and mainly followed the lines of the 

Leopoldian system.
4

 

As in the general history of the colonisation of Africa, the central elements at stake in the 

colonisation of the Congo were the political and economic interests of the international 

community of civilised states. Leopold II obtained sovereignty over the Congo because he 

managed to reconcile the realpolitik concerns of the powerful states of the time. In this context, 

international rules were created by and for the international community: the rules of the 

colonisation of Africa, the division of its territory, the free trade zone over the Congo Basin, 

were produced with the sole interests of European powers in mind. Moreover, during both 

periods (Congo Free State and Belgian Congo), I will outline that the civilising mission gave 

legal justification to the colonial enterprise and was cleverly linked to the development of trade 

in the region, thus legitimizing the exploitation of the colony and its inhabitants who were 

considered as backward, acculturated, and in need of guidance. This tremendous task -the one 

of civilising the colonised peoples- was thus both economic and social, and required the help 

of respectively multinational companies and the catholic church. They formed, together with 

the state, a ‘colonial trinity’ which had, both under the Congo Free State as well as under the 

Belgian Congo, terrible consequences on the lives of Congolese peoples. As a result, throughout 

the colonial period, the Congolese people was politically subjugated, suffered from economic 

or, more accurately, human exploitation, and underwent cultural oppression. The political 

subjugation was internationally organised and validated, the human and economic exploitation 

were the direct consequences of the trade and economic ambitions of the colonial state and big 

companies, and the cultural oppression was justified by the civilising mission. 

1. The Congo Free State 

King Leopold II of Belgium had always had the ambition of acquiring a colony for his country. 

 
4 Stengers, J. ‘The Congo Free State and the Belgian Congo before 1914’ in Gann, L. H., Duignan, P. (eds.) 

Colonialism in Africa, 1870–1914. (Cambridge: Cambridge University Press 1969), p. 298. 
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After some failed attempts in Asia and South America, his interest turned towards Africa, and 

especially Central Africa which had remained mainly unexplored -and thus yet unclaimed- by 

white men. Strongly believing in the effectiveness of ‘the law of the first occupant’, Leopold II 

mandated Henry M. Stanley, a British-American explorer, to go to Africa with the discrete 

purpose of acquiring new territories and establishing connections between the latter through the 

Congo River.5 Once he had acquired, by deceit or by force, the cession of the territories by 

African rulers, Leopold II sought the recognition of his sovereignty by the great powers of the 

time, namely Britain, France, Portugal, Germany, and the United States. Obtaining their 

recognition was not a process of simply providing legal precedents over the Congolese 

territories but rather a question of ‘realpolitik, whether it would suit the interests of the principal 

European powers that rule over Congo should be exercised by [Leopold II], rather than by one 

or more of their number.’6 Leopold II wanted a ‘slice of the magnificent African cake’ and he 

would obtain it by promising the great powers to end slave trade and to create a free trade zone 

in the region, making the Congo basin a neutral area where no European power had a greater 

advantage than the other, keeping their competing claims and interests balanced.7 Leopold II 

had skilfully presented himself as the holder of a humanitarian mission which with the purpose 

of ‘opening to civilisation the only part of the globe where it had not yet penetrated and piercing 

the darkness which are surrounding whole populations.’8 He especially emphasised the need to 

fight slavery. Throughout his lobbying period to obtain the Congo, Leopold II had thus used the 

‘civilising mission’ discourse. This widespread imperialist ideology had been developed to 

justify ‘the inferiorization of dominated people’, it was the ‘white man’s burden to bring 

Christianity and commerce to people that Europeans regarded as ‘inferior races.’9 Once in 

power, Leopold II who had in practice very little interest the civilising mission, left the latter in 

the hands the Belgian Catholic Church. In 1885, thanks to this intense lobbying effort, he 

 
5 Ndaywel, I. Nouvelle histoire du Congo : Des origines à la République Démocratique (Bruxelles : Le Cri édition 

2012), p. 267. 
6 Ewans, M. European Atrocity, African Catastrophe: Leopold II, the Congo Free State and its Aftermath 

(Routledge, 2002), p. 84. 
7 Hochschild, A. King Leopold’s Ghost: A story of greed, terror, and heroism in colonial Africa (New York: First 

Mariner Books edition 1999), p. 58. Leopold II is reported to have said: ‘I do not want to risk . . . losing a fine 

chance to secure for ourselves a slice of this magnificent African cake.’ For a general account of the event that 

took place at the Berlin Conference in relation to Congo see : Ewans, M. European Atrocity, African Catastrophe: 

Leopold II, the Congo Free State and its Aftermath (Routledge, 2002); Keith, A. The Belgian Congo and the Berlin 

Act (Clarendon Press, 1919); Anstey, R. Britain and the Congo in the Nineteenth Century (Clarendon Press, 1962); 

Cookey, S. Britain and the Congo Question 1885-1913 (Longmans, 1968). 
8 Op. Cit., Ndaywel note 5, p. 267. Orignal citation in French: ‘ouvrir à la civilisation la seule partie du globe ou 

elle n’ait point pénétré. Percer les ténèbres qui enveloppent des populations entières. C’est une croisade digne 

de ce siècle de progrès’. 
9 Nzongola-Ntalaja. G. The Congo from Leopold to Kabila (London: Zed Books 2013), p. 38. 
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eventually obtained the support of the great powers of the time at the Berlin Conference when 

all the delegated recognized the Congo Free State and endorsed Leopold II as its sovereign.10 

Like that, the Congo became the personal property of just one man, the first colony without a 

metropole.11  

It is almost needless to add that, throughout this process, the Congolese people was never 

consulted. Moreover, there was actually no Congolese people as such, but various peoples 

living on the territory of the Congo Free State which’s frontiers had been arbitrarily drawn by 

the colonial powers. The borders had been designed by negotiations between the latter and on 

the basis of the rule of effective occupation of the territories, agreed upon at the Berlin 

Conference.12 The negotiations concerning the frontiers did not for the slightest take into 

account the pre-existing situations.13 This arbitrary drawing would prove to be disastrous for 

post-colonial Africa, even if, once newly independents, the states of Africa would never take 

the risk of challenging this ‘troublesome heritage.’14 

Leopold II’s main objective was to make economic profit and he did through the exploitation 

of rubber. At the time, rubber was the Congo Free State’s gold. The exploitation’s methods, 

whether carried out by the state or by concessionary companies, had disastrous consequences 

for the local population. First, rubber-tapping was in itself a rough job, requiring patience and 

often carried out under unsanitary conditions. Secondly, a maximal production was required of 

the population. A decline or a stagnation in the production was deemed as serious misconduct. 

Horrendous means of coercion were put in place to achieve maximal profitability: the chicotte, 

the taking hostage of bad workers’ families, and the organisation of punitive operations. These 

misdeeds were accomplished by Congolese middlemen, who were famous for the practice of 

chopping-off hands. This practice spread terror and help enhancing the rubber production even 

 
10 Ibid., p. 16. 
11 Op. Cit., Ndaywel note 5, p. 297; on the history of how Leopold II became the King of Congo see: Stanley, 

H. The Congo and the Founding of its Free State: A Story of Work and Exploration, vol. 2 (Harpers, 1885); Reeves, 

J. The International Beginnings of the Congo Free State (Johns Hopkins, 1894); Cattier, F. Droit et Administration 

de l’Etat Indépendent du Congo (Larcier, 1898); Nys, E. The Independent State of the Congo and International 

Law (Lebegue  &  Co,  1901);  Wack,  H. The  Story  of  the  Congo  Free  State (Putnams 1905);  Thomson, 

R. Fondation de L’Etat Independent du Congo; un chapitre de l’histoire du partage de l’Afrique (Office de 

publicité, 1933). 
12 General Act of the Berlin Conference, 26 February 1885, C 4361 1885 (General Act), arts. 34-5. 
13 The long-standing Kingdom of the Congo, the Lunda Empire, and the Luba Empire were all divided among 

Angola, the Congo Free State and Northern Rhodesia. The old political space of the Baami was spread over the 

Rwanda-Urundi and the Congo Free State. Finally, at a lower level, many border communities were divided 

among two or more states. 
14 Op. Cit., Ndaywel note 5, p. 300. 
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more.15 All of these atrocities and the blood shed over the collection of rubber have earned it 

the name of ‘red rubber.’16
 As Nzongola-Ntalaja explains, ‘King Leopold’s impressive 

achievements were built as a result of slave labour and the crimes of rape, torture, bodily 

mutilation and murder.’17 Moreover, it led to a massive depopulation of the Congo and, 

‘although this violence did not meet the definition of genocide in international law (…) it 

resulted in a death toll of holocaust proportions that is estimated to be as high as 10 million 

people.’18
 

However, these atrocities did not go unnoticed. One after the other, journalists and protestant 

missionaries started to denounce what was happening to the Congolese population. George 

Washington Williams, an African-American journalist and historian, wrote the first detailed 

account of what he saw during his trip to Congo in 1890.19  He used the terms ‘crimes against 

humanity’ to describe the scenes of horror he witnessed.20  At the same period, the Reverend 

William Sheppard, a protestant missionary, embarked on a journey to explore the Congo Free 

State and discovered the horror of the Leopoldian rubber exploitation.21 Many other whistle-

blowers would follow since what was denounced was far more than some isolated atrocities, 

but an organised system of terror deliberately put in place to maximize the King’s profit. 

Eventually, thanks to international pressure (particularly of Britain), this organised system of 

terror would lead Leopold II to his own demise.22
  While it still took some time for Leopold to 

admit his defeat, in 1908, the Congo Free State was officially annexed by Belgium and became 

the Belgian Congo. 

2. The Belgian Congo 

Transferring the Congo Free State to Belgium was seen by both the international community 

and Leopold II, as the most favoured solution.23 While there were doubts that such a small 

country could manage this huge colony, the international community was reticent to discuss 

other solutions that could put at risk the balance reached at the Berlin Conference between the 

 
15 Ibid., pp. 312-4. 
16 Expression introduced by Edmond Dene Morel in Morel, E. Red rubber: the story of the rubber slave trade 

which flourished on the Congo for twenty years, 1890-1910 (Manchester: National Labour Press 1919). 
17 Op. Cit. Nzongola-Ntalaja note 9, p. 23. 
18 Ibid., p. 22. Nzongola-Ntalaja draws these figures from Reader, J. Africa: A Biography of the Continent 

(London: Penguin Books 1998), p. 547 and op. cit., Hochschild note 7, p. 233. 
19 Ibid., Nzongola-Ntalaja, p. 23. 
20 Op. Cit., Hochschild note 7, pp. 111-2. 
21 Ibid., p. 165. 
22 Op. Cit., Ndaywel note 5, p. 318. 
23 Daniels, J. (1908) ‘The Congo Question and the “Belgian Solution.”’ The North American Review 188, p. 895. 
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main colonial European powers in Africa.24 Again, as described by Anghie, European powers 

were most of all concerned with managing disputes among themselves, and not the slightest by 

what was the best for Africa’s inhabitants.  

For Belgium, the colonisation of the Congo was considered as a national project of both 

civilisation and economic development.25  This was aligned with the Berlin Conference idea 

that trade was a key factor in the rise of civilisation. The purpose was to become a ‘model colony’ 

where prosperity, order, and tranquillity prevailed.26 Alongside a highly centralised 

administrative system, the colonial power was exercise by the state hand in hand with two other 

actors: the Church and private companies (united in big holdings such as the Société Générale). 

This ‘colonial trinity’, as Turner named it, was a heritage of the Leopoldian period.27 The Church 

was left in charge of the civilising mission, and the private companies participated in the 

economic development and exploitation of the country (including of its peoples).  

In practice however, the development of this pyramidal system – and of this dreamed ‘model’ 

colony, did not give way to major changes in the administration of the colony. First of all, on the 

on the ground, the same officials and employees that were in charged under the Leopoldian 

period, remained to administer the colony.28  

Secondly, although the Belgian Colonial Charter enacted the end of forced labour, in practice 

the human exploitation continued.29 Forced labour remained the harsh reality for Congolese 

peoples. While the Congo was first thought of as an ‘agricultural powerhouse’, it was actually 

the mining industry that became the main activity of the colony.30 Under Belgian rule, mining 

activities developed and the Congo became ‘a major producer of minerals.’31 Indeed, the Congo 

soil is one of the richest in the world. It contains all sorts of minerals such as cobalt, diamonds, 

uranium, copper, gold, zinc, tin, silver, tantalum, etc. Many of them have important strategic 

and/or financial value. For example, the Congo uranium was used during the Second World 

 
24 Ibid. 
25 Op. Cit., Ndaywel note 5, p. 356. 
26 Ibid., Ndaywel note 5, p. 351; Op. Cit., Nzongola-Ntalaja note 9, p. 27. 
27 Turner, T. The Congo Wars: Conflict, Myth and Reality (London: Zed Books 2007), p. 28. 
28 Marchal, J. (Dec 2001/Jan 2002) ‘Poursuite du travail forcé après Leopold II : Interview de Jules Marchal’ 

Toudi, mensuel 42-43. Available at: <https://www.larevuetoudi.org/fr/story/poursuite-du-

travail-forc%C3%A9- apr%C3%A8s-l%C3%A9opold-ii> [accessed on 14 November 2019]. 
29 Belgian Parliament, The Colonial Charter on the Belgian Annexation of the Congo Free State (18 October 

1908), art. 2. Available at: < https://fr.wikisource.org/wiki/Charte_coloniale_de_1908> [accessed on 18 

November 2021]. 
30 Vanthemsche, G. Belgium and the Congo 1885-1980 (Cambridge: Cambridge University Press 2012), p. 29. 
31 Ibid. 

https://www.larevuetoudi.org/fr/story/poursuite-du-travail-forc%C3%A9-apr%C3%A8s-l%C3%A9opold-ii
https://www.larevuetoudi.org/fr/story/poursuite-du-travail-forc%C3%A9-apr%C3%A8s-l%C3%A9opold-ii
https://www.larevuetoudi.org/fr/story/poursuite-du-travail-forc%C3%A9-apr%C3%A8s-l%C3%A9opold-ii
https://fr.wikisource.org/wiki/Charte_coloniale_de_1908
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War to build the atomic bombs which were dropped on Hiroshima and Nagasaki.32 The rapidly 

growing mining industries needed workers, and, again, despite the interdiction of compulsory 

work in the Colonial Charter, Congolese peoples were forced into providing labour.33 The 

regime of forced labour established during the Leopoldian era thus continued to exist 

throughout the Belgian rule, to the benefit of both the Belgian state and companies doing 

business in the Congo. The latter had organised in four main colossal financial groups, or 

‘mixed banks/holdings.’34 Together, they controlled a vast part of the economic activity of the 

Belgian Congo.  

Thirdly, when the Congo Free State became the Belgian Congo, the civilising mission also 

further developed. The latter required to act on three levels: the evangelisation and education 

of the population, the enactment of health and sanitary policies, and the elimination of the 

natives’ barbarian practices and customs.35 The education and evangelisation which had started 

under the Leopoldian era, was continued by the national catholic missionaries. Some of these 

educational and health and sanitary policies have undoubtfully had positive impacts on the 

population. The health and sanitary policies protected the population, and the mass education 

plan enabled to dramatically raise the level of literacy in the population, comparing to the other 

regions of Sub-Saharan Africa.36 Some former Belgian colonials such as Jean Stengers, have 

pointed at the economic and social development in the Belgian Congo to illustrate the success 

of their colonial enterprise. 37 And, indeed, it can be recognised that the last fifteen years of 

Belgian colonisation were exceptional in terms of economic and social development.38 While 

we can find some benefits for the native population in these policies, this does not erase the fact 

that ‘missionary work helped to undermine African cultural autonomy and to promote colonial 

domination.’39 Moreover, as Guy Vanthemsche argues, ‘unilaterally shining the spotlight on the 

social and economic advances from 1945 to 1960 puts the darkest facets of the colonial picture 

firmly in the shadows.’40  These advances do not make up for the abuse that continued to take 

place. The improvements of the economic and infrastructural sectors have been built on the 

backs of the Congolese who, even when forced labour had finally stopped, continued to work 

 
32 Op. Cit., Nzongola-Ntalaja note 9, p. 29. 
33 Op. Cit., Vanthemsche note 30, pp. 29-30. 
34 Ibid, p. 181. 
35 Ibid., pp. 373-4. 
36 Ibid., p. 380; Lyons, M. ‘Sleeping sickness epidemics and public health in the Belgian Congo’ in Arnold, D. 

(eds) Imperial medicine and indigenous societies (Manchester: Manchester University Press 1988). 
37 Op. Cit., Stenger note 4, p. 298. 
38 Op. Cit., Vanthemsche note 30, pp. 30-1. 
39 Op. Cit., Nzongola-Ntalaja note 9, p. 39. 
40 Ibid, p. 31. 
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under duress.41 Moreover, the social improvements only concerned certain part of the 

Congolese population. During these last fifteen years of the so-called model colony, a lot of 

Congolese peoples actually suffered from food shortages.42 

TWAIL’s narrative is thus aligned with the actual history of colonisation of the Congo. While 

of course small nuances ought to be brought up such as the fact that the disastrous exploitation 

of the Congo Free State by Leopold II was denounced after all by the great powers of the time 

themselves -namely Britain and the US, or that the last fifteen years of Belgian rule in the Congo 

brought major improvements in terms of welfare and education to the native peoples, these 

nuances remain anecdotical. The social improvements do not erase the atrocities which 

continued to take place even after Leopold II’s demise, and in both examples, the idea of 

colonialism itself was never questioned, only its consequences -negative or positive - were 

pointed at. Throughout the Congolese colonial history, the interests of the natives were rarely 

central, and their opinion or ‘consent’ never considered. And, even when the idea of progressive 

self-government for colonies developed through the Mandate System after the First World War, 

the native peoples were still considered as backwards and undeveloped enough to govern 

themselves straight away.43 In the Congolese case, this is exemplified by the fact that when 

Belgium received Rwanda-Urundi as a Mandate territory, it administrated it as a single entity 

with the Belgian Congo, de facto erasing the differentiation that supposedly existed between a 

Mandate territory and a colony.44  

B. The Move from Formal to Informal Imperialism 

The emergence of the right of self-determination, and more specially of its interpretation 

through the various UN resolutions as a right of colonised peoples to obtain their independence, 

had a tremendous effect around the world. With more or less violence, colonised peoples 

everywhere rose to demand independence from the colonial powers which had subjugated them 

for so long. In Asia, many colonies such as India, Indonesia, or Vietnam, obtained 

independence after the Second World War, in the late forties. In North Africa, Morocco and 

Tunisia became independent in the mid-fifties, while Algerians fought for their independence 

in a bloody war against France for some years. In Kenya and Cameroon, massive uprisings 

 
41 Op. Cit., Marchal note 28. 
42 Op. Cit., Vanthemsche note 30, p. 31. 
43 Anghie, A. Imperialism, Sovereignty, and the Making of International Law (Cambridge: Cambridge University 

Press 2012), p. 189. 
44 Op. Cit., Nzongola-Ntalaja note 9, p. 36. 
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took place to end the colonial occupation.45 In the Belgian Congo too, the Congolese people 

rose, notably under the impetus of the class of evolved and the influence of international events, 

to finally obtain their formal independence in 1960.46  

However, as we have seen in part I of this thesis, the appearance of the right of self-

determination, and the consequent end of formal imperialism, coincides with the development 

of informal forms of imperialism.47 In the history of the independence of the Congo, this shift 

from formal to informal imperialism is readily apparent. In the first section, we will see that 

negotiations were organised between Belgium and the Congolese delegates to decide on the 

organisation of the future independent state of the Congo (1). The discussions were divided into 

two round tables, one political, one economic. The Belgian representatives, while giving away 

the political power, managed to hold on to their cash cow by maintaining their power over the 

Congo economic resources. In the second section, I will expose that from then on, informal 

external interferences into the Congolese affairs started (2). First, only a few days after 

independence, the Belgian troops participated in the secession of Katanga, the richest province 

of the country. Secondly, the international community and great powers of the time, namely the 

US and Russia, also took part in the implementation of informal imperialism in the newly 

independent Congo. Within the Cold War context, having the Congo in one’s pocket became 

an important asset. As a result, external actors played a significant role in the political situation 

-for example by taking part to the fate of Lumumba and to the accession of Mobutu, as well as 

in the economic destiny of the newly independent Congo. However, as the following sections 

will also expose, external actors were not the only ones trying to take advantage of the confused 

decolonisation context, all politicians of the time (Patrice Lumumba, Joseph Kasa-Vubu, Moise 

Tshombe, Mobutu Sese Seko), representatives to a certain extent of different parts of the 

Congolese people (often of specific ethnic groups), participated to this power game, using 

external actors to gain influence themselves, fighting each other at times, and associating at 

others, in order to hold on or access to power. As a result, while TWAIL rightly spotted there 

was a move from formal to informal imperialism, its narrative is reductive when we deeper 

 
45 Pongo Kalulambi, M. ’Le manifeste Conscience africaine : genèse, influences et réactions’ in Tousignant, N. 

(ed.) Le manifeste conscience africaine (1956) Elites congolaises et société coloniale. Regards croises (Bruxelles : 

Presses de l’Université de Saint-Louis 2009), pp. 59-81. 
46 Op. Cit., Ndaywel note 5, p. 390. During the interwar period, a Congolese elite started to develop. In-between 

the civilised white and the acculturated indigenous, a new social class of educated indigenous emerged commonly 

called the ‘evolved’. 
47 See Part I, Chapter 2. 
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investigate the history of decolonisation in the Congo as, after the episode of the economic 

roundtable, many interests (both internal and external) became intertwined. 

1. The Roundtables 

In the mid-fifties, a nationalist conscience started to grow within the ranks of the evolved (i.e. 

the name given to the Congolese educated elite), but the decolonisation process truly 

accelerated thanks to the contact of Congolese peoples with the outside world. Three events 

were of particular importance, and they all took place in the year 1958: the Brussels World’s 

Fair, General De Gaulle’s speech in Brazzaville, and the first All-African Peoples’ Conference 

in Accra.48 These contacts with the external world made the evolved class ever more conscious 

they ought to demand, and if necessary, fight for their independence. As Joseph Malula claimed 

during the World’s Fair: ‘the Whites would like to give us independence a quarter of an hour 

too late and the Blacks would like to obtain it a quarter of an hour too early. Better a quarter of 

an hour too early than too late.’49 Once back in the Congo, their desire to be heard was stronger 

than ever. In the following months, massive riots broke out, and under such pressure, King 

Baudouin of Belgium finally spoke up unequivocally:  

Our resolution is, today, to drive without fatal delays [atermoiements funestes] but without 

unconsidered precipitation either, the Congolese peoples to independence in prosperity and 

peace.50  

The word was out: ‘independence’. In January 1960, a political roundtable was organised to 

decide on the political organisation of the future independent state of the Congo, and only a 

few months later, a second roundtable, this time centred around the question of the division of 

the colossal economic assets of the colony, also took place in Brussels. While the political 

roundtable signed the end of formal imperialism in the Congo, obtaining full sovereignty and 

setting a clear date for independence, the economic roundtable marked the beginning of 

informal imperialist practices, emptying the future independent state of its economic resources, 

essential to its good development. 

a. Political Roundtable 

 
48 Op.Cit., Ndaywel note 5, pp. 431-2. 
49 Malula, J. ‘L’ame de l’Afrique noire’ in Saint Moulin, L. (ed.) Œuvres Completes du Cardinal Malula, Vol. 3 

(Kinshasa ; Facultes Catholiques de Kinshasa 1997), pp. 19-34. 
50 King Baudouin, Speech on the 13th January 1959. Available at: < http://www.lumumba.be/expo-

halles/emeutes-a-leopoldville-declaration-royale-4-1311959/le-message-du-roi-baudouin-13-janvier-1959/> 

[accessed on 18 January 2022]. 
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From the 20th of January to the 20th of February 1960, the Conference of the Belgo-Congolese 

political round table took place in Brussels. About a hundred Congolese from the major 

political parties were invited. Amongst them were Kasa-Vubu, Tshombe, and Lumumba (each 

representing their own party) which were to play major roles in the coming years.51 The Belgian 

side was represented by six ministers, five parliamentarians, and five senators.  

From the outset, the Congolese delegees constituted a front commun (common front). They 

agreed beforehand on their common position for each agenda items. This way, they were able 

to avoid that ‘interparty rivalries, ethnic tensions, and ideological fault lines’ undermined their 

primary objective: independence.52 This front commun surprised the Belgians who did not 

come as prepared and did not expect that any formal or definitive decisions would be taken at 

that conference. Nonetheless, on the first day, the Congolese front obtained from the Belgian 

representatives that all resolutions adopted at the end of the conference would be transposed 

into legislative proposals which would then be voted at the Belgian Representatives Chamber 

and Senate.53  

One of the most sensitive issues brought up by the front commun was the one of the date for 

independence. After a few negotiations, they obtained the 30th of June 1960. On this day, the 

Congo shall enjoy full sovereignty, without any reservation of competence for Belgium – even 

provisional.54 This was a victory for the front commun. 

Belgium had not planned to have to give up its colony so quickly. Everybody expected a much 

longer and progressive transition. However, facing the demands of the front commun, the 

Belgian representatives had not much choice if they wanted to avoid massive riots in the 

Congo.55 Either Belgium cooperated, or the question of independence would have been 

resolved through a military conflict.56 Moreover, on the international scene, the colonial era 

was over. The two great powers of the moment, Russia and the United States, held anticolonial 

positions, and the United Nations Charter advocated for the progressive development of self-

government everywhere the latter had not yet been attained.57 Finally, when accepting such an 

 
51 The first demand of the Congolese was to free Lumumba who had been imprisoned after the riots in Stanleyville, 

and flight him to Brussels to join the Conference. 
52 Van Reybrouck, D. Congo: The Epic History of a People (London: HaperCollins 2014), p. 256.  
53 Van Reybrouck, D. Congo: Une Histoire (Arles: Actes Sud 2012), p. 279.  
54 Gerard-Libois, J., Kestergat, J., Vanderlinden, J., Verhargen, B. and Willame, J-C. Congo 1960. Echec d’une 

Decolonisation (Bruxelles : Andre Versaille éditeur CRIP 2010), p. 72. 
55 Op.Cit., Van Reybrouck (2012) note 53, pp. 280-1. 
56 Ibid. 
57 Ibid.; United Nations, Charter of the United Nations, (24 October 1945), 1 UNTS XVI, art. 73. 
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early date, Belgium remained confident it would still pull the strings of power. Indeed, the 

colonial trinity was well established and even when the Congo would obtain its independence, 

the Congolese ministers would very probably be advised by Belgian senior officials, white civil 

servants would need to hold office in order to run the administration, and missionaries would 

continue their education of the masses.58 

The following weeks, the Conference decided on how the new independent state would be 

structured: it would be a parliamentary state where the provinces would however have certain 

competences exercised by a provincial government.59 The Congolese delegees returned 

victorious to the Congo. All the political parties began to prepare the federal elections which 

were to take place right before independence in order to elect a Parliament and form the first 

government of the future independent Congo.  

b. Economic Roundtable 

The economic, financial, and social Belgo-Congolese Conference took place in Brussels from 

the 26th of April to the 16th of May 1960. While the previous political conference had hosted 

to all the great Congolese leaders, this conference was the one of the subordinates. Lumumba, 

Kasa-Vubu, Tshombe, and all the others were too busy preparing for the federal and provincial 

elections. Moreover, the great front commun which had obtained a date for the independence 

and many other political guaranties, was a mere memory now that the political battle for power 

had been engaged.60  

Here, the question at stake was the one of the portefeuille, i.e. the portfolio of shares held by 

the colonial State in various great trusts. These shares dated back to the Leopoldian era and 

were worth more than twice as much as the total budgetary expenditure in the Congo.61 In 

principle, these shares should have been transferred to the new independent Congo which 

would thus have become the principal shareholder of great financial groups/trusts such as the 

massive Société Générale de Belgique. The Belgian business leaders were very worried.62 If 

the independent Congo were to take over, they did not trust so much on what would happen 

with their new Congolese shareholders. The Belgian representatives proposed to install a 

Development Fund to be equally managed by the Congo and Belgium. The Congolese 

 
58 Ibid., Van Reybrouck (2012), p. 281. 
59 Op.Cit., Gerard-Libois and others note 54, pp. 73-4.  
60 Op.Cit., Ndaywel note 5, p. 443-4.  
61 Ibid. 
62 Op.Cit., Van Reybrouck (2012) note 53, pp. 284-5. 
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representatives were not convinced by this idea and rejected it. Other burning questions such 

as the one of the colonial debt remained unanswered.63  

Back then, it was Joseph Mobutu had been sent out by Lumumba to the conference as a 

Congolese representative. He gave an interesting report on how the negotiations took place 

during the economic Conference. Pointing at the obvious imbalance between the young 

Congolese subordinates poorly educated in economy, and their counterparts, professors and 

seniors in the domain, he analysed:  

And there I sat, a silly, unmannered journalist, at the same table with the great white sharks of 

Belgian finance! I’d had no financial training whatsoever, and the other members of my 

delegation, who represented other Congolese movements, hadn’t either. It is not one of my 

fondest memories…Of course we let ourselves be rolled. Our partners in the discussion used a 

whole series of legal and technical ruses to successfully safeguard the hold which the 

multinationals and the Belgian capitalists had on the Congolese pocketbook.64    

While important questions remained unanswered, a few days before independence, Belgium 

unilaterally settled some of them. First, on the 17th of June, the Parliament voted a law enabling 

Belgian companies having their headquarters in Congo to choose under which legal regime it 

wanted to operate, the Belgian or the Congolese one. Most companied choose to be subjected 

to Belgian law, fearing fiscal instability after independence, or far worst, nationalisation of 

their company.65 Secondly, concerning the chartered companies, Belgium took three unilateral 

actions. First of all, the Comite Special du Katanga (CSK) was dissolved and its portfolio was 

divided between its shareholders. This dissolution was approved by decree on the 27th of June 

1960 and was one of the last legal acts of the Belgian Congo.66 This act was received by the 

Congolese as a victory because they viewed the CSK as an ‘imperialist moloch.’ 67 They were 

mistaken, it was actually the heist of the century. If the CSK had been maintained, the new 

Congolese government would have been able to control the Union Minière du Haut Katanga 

(UMHK), the richest mining company of the country. 68 Instead, the Congo thus became a 

minority shareholder, obtaining less income and power.69 Similarly, a month earlier, the Comite 

National du Kivu (private company in charge of the exploitation of the Kivu Province) was 
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also dissolved. It became the Societe belgo-africaine du Kivu Sobaki. The latter retained its 

mines and portfolio, while obtaining a ‘fair compensation’ for the territories they had to return 

to the new Congolese state.70 Finally, the Compagnie des Chemins de Fer des grands Lacs 

(CFL) was not dissolved since the Congolese shares represented only 25%, but it nonetheless 

received a compensation since it had to transfer to the Congolese state its granting powers.71 

Through these various operations, the newly independent Congo had been not only ‘robbed’ 

of multimillion dollars, but mostly from the possibility to put the industry at the service of the 

state greater good.72 This marked the transition from formal imperialism to informal 

imperialism. Ironically enough, a few days after these transactions, Belgium and the new 

government of the independent Congo signed a ‘friendship treaty’, i.e. the General Treaty of 

Friendship, Assistance, and Cooperation, which provided for Belgian’s assistance and support 

in various sectors. 73  

2. The Start of External Interferences 

Belgium was not willing to set its cash cow free, and the economic roundtable episode was only 

the beginning. External interferences took place on several occasion during this period of 

turmoil. First, when Lumumba won the first democratic elections in the newly independent 

Congo, Belgian officials interfered with the result by refusing to appoint him to form a 

government, and rather chose Kasa-Vubu for the task. Under the threat of facing massive riots, 

they finally appointed Lumumba ‘formateur’ of the future government (a).  However, when the 

situation escalated between the province of Katanga and the newly formed Congolese 

government, Belgium again meddled in the Congo’s internal affairs, and military intervened 

and supported the secession of Katanga (b). Moreover, it must be noted that Belgium was not 

the only international actor with interests at stake in the Congo. Indeed, the newly independent 

state became a strategic matter to both sides during the Cold War. While the West viewed 

Lumumba as an evil communist character, Kasa-Vubu was considered a wise man. On the other 

hand, the East celebrated Lumumba as an anti-colonial hero, while Kasa-Vubu was seen as a 

mere puppet of its Western enemies. After various manœuvres, Lumumba was dismissed of his 

functions as Prime Minister and finished to pay the ultimate price for his fierce anti-colonial 
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positions (c). Eventually, with the US support, Mobutu seized power, putting an end the turmoil 

post-elections years (d).  

From the outset of its newly acquired independence, informal forms of imperialism thus 

prevented the Congolese people from enjoying their right of self-determination. We will 

however notice that internal actors such as the Lumumba himself, emblematic figure of the 

fight against imperialism, willingly played the game of interferences when it could serve their 

interests. 

a. The First Democratic Elections 

Lumumba and his party were the great winners of the national elections, and Kasa-Vubu and 

Tshombe were the two others renown political men to stand out.74 Beyond them, the votes were 

particularly fragmented given the vastness of the Congolese territory.75 According to the 

elections results, Lumumba should have had the hand to form the coalition of the first 

Congolese government. However, for a few months now, there had been some tensions 

between Lumumba and the Belgian officials who viewed him as a ‘seditious demagogue.’76 It 

was thus first Kasa-Vubu who was appointed to form a government. He tried to assemble an 

anti-Lumumbist coalition but failed.77 Lumumba was getting impatient with the Belgian games 

and warned: ‘if the ongoing manoeuvres were to continue, we will be impelled to invite the 

[Congolese] people to proclaim itself its independence.’78 In other words, he threatened to lead 

the peoples to violently revolt. 

Lumumba was finally appointed to form a government. Right before independence, the 

Congolese parties managed to put aside their opposing views in order to form a government.  

The Chamber of Representatives decided to elect Kasa-Vubu as President of the new 

independent Congo for the sake of fairness and stability.79 Lumumba, for his part, was 

appointed Prime Minister of the new government. For a moment, Lumumba and his allies 

hesitated whether he should endorse the role of President or the one of Prime Minister. Legally, 

the role of Prime Minister was more important in terms of power of action, while the President 

was a mere figurehead. However, in the popular sentiment, the Presidency was the most 

prestigious and important role. Indeed, for a random Congolese, the bicephalous functioning 
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of the new state was far from comprehensive, and in their minds, the President was the boss. 

Lumumba feared that in the coming months, this view which prevailed on the ground, might 

overcome the legal reality.80 

Finally, the day of the independence arrived. This day of the 30th of June was marked by 

Lumumba’s discourse in front of all the Congolese and Belgian officials, including King 

Baudouin who was present for the event. Right after Kasa-Vubu speech, Lumumba took the 

floor to deliver a speech which would go down in history. He paid tribute to the independence 

fighters, and he evoked the anti-colonial struggle and the suffering inflicted on the Congolese 

people:  

Although this independence of the Congo is being proclaimed today by agreement with 

Belgium, an amicable country, with which we are on equal terms, no Congolese will ever forget 

that independence was won in struggle, a persevering and inspired struggle carried on from day 

to day, a struggle, in which we were undaunted by privation or suffering and stinted neither 

strength nor blood. It was filled with tears, fire and blood…That was our lot for the eighty years 

of colonial rule and our wounds are too fresh and much too painful to be forgotten… But we, 

who were elected by the votes of your representatives…we tell you that henceforth all that is 

finished with. The Republic of the Congo has been proclaimed and our beloved country’s future 

is now in the hands of its own people.81 

The speech was vividly applauded by the Congolese officials present in the room. On the 

Belgian side, the high representatives, including the King, were clearly unhappy about this 

statement.82 Lumumba’s reputation was now compromised, at least for the West. While in the 

eyes of the Eastern bloc, he was an anti-colonial hero, he became the devil on this day for the 

opposing side. The opposite was true for Kasa-Vubu. Where he was a wise man for the West, 

he was an imperialist lackey for the East.83 As we shall see, Lumumba will pay the ultimate 

price for his speech and the bipolar vision he was caught in during these times of Cold War.  

b. Invasion of the Katanga 

A few days after the celebrations of independence, mutinies broke out in the Force Publique 

(the Congolese army). The Congolese soldiers had been unhappy with their situation for a while 
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now. In March 1960, they had expressed their dissatisfaction with the way they were treated. 

In a memorandum addressed to the General Governor, they were still at the point of claiming 

the most basic rights: 

We, militaries, are treated like slaves…We are sharing a room for two which is very narrow, 

with no furniture or electricity. We eat poorly…The salary we are being paid is nowhere near 

the cost of living… Concerning the Africanisation of the hierarchy, it is total standstill.84 

Moreover, the soldiers were particularly tired of having had to deal for the past few months 

with political and tribal tensions across the country. Now that the celebrations of independence 

had come, they were not part of the party and their reality remained unchanged.85 Facing these 

revendications, General Janssens, head of the Force Publique, held his positions. While he 

recognised the need for a profound reform of the army, it would take time, the time which was 

necessary for the first black soldiers to finish their officer formation. In a few years, they could 

be ready to take over strategic position in the hierarchy.86 Before that, General Janssens insisted 

that everything remain strong and in place. Thus, when the first minor incidents occurred on 

the 4th of July, he hammered out the message: ‘Before independence=After independence.’87 

Following this message, mutinies broke out in two major cities and spread like bushfires 

through the whole country. The events became very violent. Where, in some garrisons, soldiers 

would beat up their officers and take control of the munitions dump, in other places soldiers 

directly attacked the local white population.88 While at first Lumumba was not ready to resolve 

the grievances of the soldiers because he understood the Congo still needed the skills and 

discipline of white men, following the mutinies of early July, he hastily made three decisions.89 

First, each soldier would be promoted one rank up in the hierarchy; General Janssens was 

dismissed and replaced by Victor Lundula as chief commander of the armed forces and Joseph 

Mobutu as his chief of staff; and all black sergeants and adjutants were respectively promoted 

to majors and colonels.90 

For the Belgian colonials who lived in Congo, it was panic. In only a few weeks, about thirty 

thousand Belgians fled the country. Amongst them, thousands of administration workers, most 

of them occupying supervising positions. As it has been the case a few days before for the 
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Army, now the administration would know a rapid Africanisation, promoting black workers to 

important positions without the appropriate skills or formations. Other sectors such as 

agricultural, road construction, or transport sectors, requiring a certain savoir-faire which had 

not yet been transferred to the black populations, also suffered from this sudden out-

migration.91 In about a month -the first of its existence, the Congo had been emptied of its 

administrative corpus and its solid Army. 

On the 11th of July 1960, Tshombe declared the independence of Katanga. While Belgium did 

not premeditate the secession – which was organised solely by Thsombe and his allies, the 

Belgian militaries on-site and the Union Minière group supported the Katangese action. It was 

the Belgian soldiers who disarmed the Congolese army and helped to constitute a new army 

for Katanga.92 Belgium did not officially recognise the new state of Katanga but logistically 

supported the secession on the military and economic aspects. Belgium helped to create a 

central bank for Katanga and the Union minière paid the taxes - normally owed to the 

Congolese states – to the Katangese authority.93 Lumumba’s and Kasa-Vubu’s reactions were 

immediate. The next morning, they sent a telegram to the UN demanding for ‘military 

assistance…justified by detachment of Belgian troops from motherland to Congo’, considering 

the ‘operation as an act of aggression against our country.’94 In response, the UN Security 

Council voted resolution 143, requiring ‘the Government of Belgium to withdraw its troops 

from the territory of the Republic of Congo.’95 The UN launched a peacekeeping operation 

through which the Belgian troops should progressively be replaced by the blue helmets. This 

operation named Operation des Nations Unies au Congo (MONUC) was the first major 

operation organised by the young international organisation that was the UN back then.96 In its 

resolution, the UN Security Council took care to only ask for Belgian troops’ withdrawal, not 

condemning Belgium as an aggressor. Within the Security Council, opinions diverged. On the 

one hand, the USSR wished to strongly condemn Belgium as an aggressor and supported the 

declarations made by Lumumba and Kasa-Vubu in their telegram that the invasion of Belgium 
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was a colonial provocation. On the other hand, the other members of the Council did not want 

to directly condemn Belgium nor that the UN troops be under the control of the Congolese 

government.97 The first blue helmets arrived on the 14th and 15th of July and progressively 

replaced the Belgian troops. However, Belgium had a very peculiar interpretation of resolution 

143. According to the Belgian government, the resolution did not concern the Katanga since, 

in this part of Congo, there was order and security. Accordingly, the UN peacekeeping mission 

had no reason to send troops over there.98    

Resolution 143 was way too moderate in Lumumba’s eyes. He reacted firstly by severing the 

diplomatic relations with Belgium, and secondly by threatening the UN to seek Soviet military 

assistance if by the 20th of July the Belgian troops had not left the Congolese territory, including 

the Katanga.99 By sending such a message, Lumumba brought the Congo into the dangerous 

game of the Cold War. In this game, the US and the USSR were trying to spread their influence 

all over the world. The Congo became an important strategic point because its vast territory 

was located in the centre of Africa, which was ideal for controlling the region, and because it 

abounded with raw materials such as uranium and cobalt.100 The USSR reacted by sending out 

ten military cargos, full of military truck, foodstuff and weapons.101 For the US, it was 

unthinkable to let the USSR get control over the Congo. It decided to act through more discrete 

and informal channels: its influence in the UN organisation, and the CIA secret missions on 

site. The CIA benefited from extensive financial allocations to influence the local politics and 

pinned its hopes on Kasa-Vubu and Mobutu as reliable allies of US interests.102  

When the UN Secretary General read the Lumumba’s message, he understood he ought to 

quickly react to avoid a global conflict. A new resolution urged Belgium to withdraw.103 The 

latter did not have much effect. Belgium was still not willing to move away from Katanga as 

long as, in its view, the blue helmets were not able to keep peace in the region without its help. 

Moreover, on the 8th of August, the Sud-Kasai took advantage of the momentum created by the 

Katangese situation to also declare its independence.104 Lumumba, fed up with the UN’s 

inaction, finally decided to simultaneously intervene in both provinces, despite the limited 
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military means.105 The intervention in Katanga was aborted due to the lack of military aircraft 

available, and the intervention in the South-Kasai turned into the systematic massacre of the 

local population, the Baluba, by the National Congolese Army.106 The General Secretary of the 

UN referred to it as ‘one of the most flagrant violations of rudimentary human rights…the 

earmarks of a crime of genocide.’107 As a result, Lumumba lost the UN support, and Kasa-

Vubu chose this moment to come into play.  

At the beginning of this episode, Belgium thus clearly interfered in the Congo’s internal affairs, 

as did the US and the USSR on different levels. It is worth noting that Lumumba 

conscientiously used international tensions, threatening to military involve the USSR to obtain 

the UN intervention. This move turned out to be disastrous on the one hand for the Congo, as 

he participated in making it an important strategic point of the Cold War, and for himself, as it 

will eventually lead to his assassination, as we shall see in the next section. 

c. Patrice Lumumba from Destitution to Assassination 

For some time now, the western advisors who saw Lumumba as a communist threat, were 

trying to convince President Kasa-Vubu to dismiss him from office.108 After the secession’s 

fiasco, Kasa-Vubu took advantage of Lumumba’s fall out to revoke him from his functions as 

Prime Minister. On the 5th of September, he made the announcement on the national radio. 

Kasa-Vubu argued that Lumumba had had recourse to arbitrary measures which had caused 

discord within the government and the population.109 One hour later, Lumumba stroke back 

and, in turn, dismissed Kasa-Vubu from the presidency and stated that.110Amid the general 

confusion, Mobutu, who was Chief of the Army Staff, organised his first coup d’état with the 

support of the CIA.111 He declared the ‘neutralisation’ of Lumumba, Kasa-Vubu, and the 

Parliament.112 The coup actually aimed only at the neutralisation of Lumumba. This was 

evidenced by the fact that Kasa-Vubu continued to exercise his prerogatives in the new 

temporary configuration where ‘a team of young university students and graduates’ were put 
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in charge of the policy making.113 Lumumba, for his part, was placed under house arrest by 

Colonel Mobutu. 

Even placed under house arrest, the Western bloc still considered him as a political threat. 

Lumumba continued to claim he was the sole Prime Minister democratically elected of the 

Congo.114 He needed to be physically eliminated to be out of harm’s way. Both the Belgians 

and the Americans plotted against him. The Belgian Minister of African Affairs supervised an 

operation where two Belgian militaries were to kidnap and/or assassinate Lumumba.115 On the 

American side, the CIA under the specific command of Eisenhower was to eliminate 

Lumumba. The plan was made to poison him with a tube of toxic toothpaste.116  None of the 

plots turned out to be successful. 

In the meantime, the political war for recognition took place on the international arena. Both 

Kasa-Vubu and Lumumba were trying to obtain the UN General Assembly recognition of their 

respective government as the legitimate one in the Congo. While Kasa-Vubu could attend in 

person the session in New York, Lumumba, under house arrest, was represented by Gizenga, 

a loyal ally. While the US supported Kasa-Vubu’s and Mobutu’s side, Lumumba’s government 

had the USSR support ‘although that was never as systematic and substantial as the American 

support [for Kasa-Vubu’s government].’117 It was Kasa-Vubu who won this battle and was 

internationally recognised as the legitimate representant of the Congo. Finished on the 

international level and without hope to retake the political control through legal means, 

Lumumba made plan to escape his house arrest in the capital and return to Stanleyville, i.e. his 

stronghold where he had still many supporters and could organise the resistance.118 In his 

escape, he was finally arrested by Mobutu’s army. While the West wanted the physical 

elimination of Lumumba, the Kasa-Vubu and many other political leaders in the Congo also 

wanted his head in order to put a definitive end to the Lumumbist resistance. In January 1961, 

he was handed over to the Katangese troops. After being tortured, he was executed in the 

evening of the 17th of January 1961. While this execution was organised and operated by the 
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Katangese forces, Belgium made itself an indirect complicit of Lumumba’s assassination as 

‘the transfer of Lumumba to Katanga was organised by the Congolese authorities in 

Leopoldstad, supported by Belgian government authorities, especially the Ministers of Foreign 

and African Affairs and their colleagues’ and ‘by not considering the possible risks of the 

transfer, not asking guarantees for his physical safety or insisting on humane treatment and a 

trial…the Belgian government and other Belgian participants were morally responsible for the 

circumstances leading to the death of Lumumba.’ 119 The CIA was equally guilty of inaction 

by hearing about the transfer and being aware of the fatal outcome it presupposed.120  

Moreover, the Belgian Parliament recognised that ‘from the beginning, the Belgian government 

showed little respect for the sovereign status of the Congolese government.’121 In this context, 

Belgium supported Katanga and Tshombe government in the idea of creating a ‘confederal 

reorganisation of the Congo, aimed at removing the economic base of power from 

Lumumba.’122 Secret funds were allocated by the Belgian government to achieve this goal. 

These funds were ‘used to support the opposition press and politicians, to finance radio 

campaigns (radio-Makala) and undercover operations.’123 

The Lumumba’s death caused a stir all over the world, and especially in the Eastern bloc and 

‘the murdered prime minister was elevated to a martyr of decolonization, a hero to all the 

earth’s repressed, a saint of godless communism.’124 Lumumba sacrifice was not in vain: the 

UN, full of remorse and probably shaken by the global outrage it had caused, decided to get 

involved in the Katangese situation.125 Before that, the UN action in Congo had simply been 

trying to maintain order, considering the Katangese secession as an internal conflict in which 

it should not take part. Now, many efforts were put into finding a diplomatic solution to the 

issue. The UN tried to reconcile the various actors of the conflict.  Many reunions, roundtables, 

conclave -the famous conclave of Lovanium, were organised in order to find a peaceful way to 

re-unite the Congo. 126 None of them worked which triggered the UN to resort to force. After a 

failed UN operation to retake Katanga, the US decided to bring their support to the UN action. 
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In about two weeks, the secession was over.127 Indeed, now that Lumumba had been eliminated 

and its allies -i.e. Kasa-Vubu government- had internationally been recognised as the rightful 

holders of power, the US had a strong interest in seeing the situation in the region improve. In 

1963, the Katangese secession thus came to an end. 

The situation, for the first time since independence, was clear. Kasa-Vubu and his government 

ruled on the entire territory of the Congo, diplomatic relations with Belgium had resumed, and 

the support of the US was strong.128 The lull did not last, and crisis broke out and followed one 

another, quickly transforming into mass armed conflicts. As we shall see in the next section, 

these confrontations – to which the Eastern and Western bloc took part- led to Mobutu second 

coup.  

The circumstances surrounding Lumumba’s assassination thus clearly show informal 

imperialism was taking place. Belgium and the US have today officially recognised their 

implication in the events leading to Lumumba’s death. However, their responsibility is vastly 

shared with Lumumba’s internal enemies such as Tshombe and Mobutu. The same can be said 

concerning the Katangese secession, Belgium’s interests collided with Tshombe’s, and the US 

decided to intervene and put an end to the secession only once its ally, Kasa-Vubu, had secure 

his power over the rest of the territory.  

d. The Takeover by Mobutu 

President Kasa-Vubu could only enjoy a short period of calm before opposition forces started 

to wake up all around the country. Two major rebellions succeeded each other in different 

regions of the Congo. The first one was led by Pierre Mulele.129 Often presented as the worthy 

heir of Patrice Lumumba, he led a revolution in the province of Kwilu.130 Mulele and his 

followers believed in the idea that a second independence should take place: one that would 

really be of the people and for the people, one that would free the country from the political 

class which Mulele and his supporters found were too greedy for power and money to share 

 
127 Ibid., p. 341. 
128 Op.Cit., Van Reybrouck (2014) note 52, pp. 318-9; Beys, J. Gendebien, P-H. and Verhaegen, B. (eds.) Congo 

1963 (Brussels: CRISP 1964), p. 99. 
129 On Mulele’s rebellion: Verhaegen, B. Mulele et la Revolution populaire au Kwilu (République Démocratique 

du Congo) (Paris : L’Harmattan 2007) ; Verhaegen, B. (1967) ‘Les rebellions populaires au Congo en 1964’ 

Cahiers d’Etudes Africaines 26, pp. 345-359 ; Kamela, M. E. (2019) ‘La ‘rebellion’ Mulele, les régimes congolais 

et la politique de l’oubli’ Cahiers d’Etudes Africaines 3 (235), pp. 747-781 ; Bula-Bula, T. Pierre Mulele et le 

maquis du Kwilu en R.D. Congo : Témoignage d’un survivant du maquis (Paris : L’Harmattan, 2010) ; Welch, E-
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L. Pierre Mulele ou la seconde vie de Patrice Lumumba (Berchem : Editions EPO, 1985). 
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the fruits of the Congo’s first independence.131 While poorly equipped in terms of weapons, 

the peasant rebellion managed to take control of several cities in the province of Kwilu.132 

However, within a few months, the National Congolese Army, headed by Mubutu, took back 

the cities and systematically burned villages on their routes.133  

A few months later, a second rebellion took place in the provinces of Kivu and Katanga. This 

rebellion, while taking roots in the same causes, was unrelated to Mulele’s peasant struggle 

and of a much larger scale. At the head of this rebellion was the National Council of Liberation 

(CNL) created by the national parties which had sought refuge in Brazzaville after Lumumba’s 

assassination.134 Gbenye, who had been interior minister under Lumumba’s government, ran 

the operations from Brazzaville. While Mulele had had the support of the Chinese, Gbenye and 

his allies beneficiated from the support of the Russians.135 This rebellion was of major 

importance and would necessitate the military help of Belgium and the US to be eventually put 

down. On the ground, it was Laurent-Desire Kabila (who was to become a few decades later 

president of the Congo) who lead the rebellion. The rebels’ army was composed of extremely 

young soldiers who called themselves the Simbas (the Lions).136 Quite quickly, this army of 

young soldiers managed to control a large part of the territory. One of the factors which 

contributed to the Simbas’ success was the extreme violence with which they ruled over the 

conquered territories. They established a real policy of terror. The National Congolese Army 

soldiers and the Congolese evolved behind the first independence were their targets.137  Public 

executions were systematically used as a way to force the complicity of the population who 

had the obligation to attend and applaud the slaughters. The Simbas also displayed a deep hatred 

for white peoples, especially Americans, Belgians, and Catholics.138 

 
131 Op. Cit., Van Reybrouck (2014) note 52, p.320. 
132 N'Dom, C. P. Mulele assassiné. La révolution congolaise étranglée (Louvain : éditions CEP, 1984), p. 50. 
133 Akumbu, M. La vie de Disasi Makulo, ancien esclave de Tippo tip et cathechiste de Granfell, par son fils 
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By 1964, the rebels controlled a third of the territory. Their rebellion was such a success that 

its leaders proclaimed the formation of a new state: the Republique Populaire du Congo.139 For 

Kasa-Vubu and Mobutu, the affront was total, they had to find a way to retake control. 

President Kasa-Vubu and Mobutu decided to contact Tshombe in order to obtain his political 

and military help. Indeed, while he had been in exile in Spain since the end of the Katangese 

secession, Tshombe still had enough support to make a difference on the ground. On the one 

hand, he could easily mobilise the mercenaries who fought for him during the Katangese 

secession and who had sought refuge in Angola, they just had to cross the border to fight the 

rebellion.140 And on the other hand, he still had enough contact in the US government to obtain 

military support. This move was quite unexpected since Tshombe, Mobutu and Kasa-Vubu had 

been enemies during the Katangese secession. Surprisingly, Tshombe did accept the offer and 

made an alliance with his past rivals to re-enter the political stage. He was appointed Prime 

Minister by President Kasa-Vubu. His first order was to launch a military offence against the 

Simbas. His mercenaries and Katangan guardsmen joined Mobutu’s army to fight on the 

ground while the American who had placed a fleet of aircraft at the disposal of Tshombe’s 

government, attacked restlessly from the air.141 The Simbas couldn’t hold their positions and 

were obliged to beat a retreat and leave their main strongholds. Furious, the Simbas organised 

a massive hostage situation: they ‘took hundreds of Europeans from what remained of rebel 

territory and held them hostage in the Victoria Hotel in Stanleyville’, threatening ‘to murder 

them all.’142  This was a huge mistake: threatening European civilians gave the Belgians and 

Americans a valid reason to officially interfere in the Congo.  Two massive military operations 

were launched against the Simbas, one in the air (Operation Dragon Rouge), and one on the 

ground (Operation Ommegang).143  

These two massive military operations have been associated with the Simbas’ defeat.144 

However, the Kabila and the Simbas nonetheless managed to continue their rebellion for some 

years afterwards, at a smaller scale. During these times of crisis and retreat, they received an 

unexpected help from abroad: Che Guevara himself came to lend a hand to the rebels. He 

arrived in the Congo in 1965 together with a hundred Cuban soldiers.  Che Guevara came to 
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help Kabila and his fighters to win the Congo. However, quite quickly, he realised his 

Congolese comrades did not have what it takes to lead a revolution. Kabila, on whom he had 

placed much hope, turned out to be a disappointment. He was only briefly on the front and ran 

things much of the time from Tanzania. In his diary, Che Guevara wrote that he ‘seriously 

[doubted] whether [Kabila was] capable of winning out over his shortcomings.’145After seven 

months of fighting alongside Kabila’s rebels, Che Guevara and his men left the Congo, 

disillusioned.146 

Tshombe, Kasa-Vubu and Mobutu had won, but especially Tshombe. More than just a military 

victory, Tshombe had won the support of the population, and this by going to Brussels to 

renegotiate the colonial portfolio. In practice, this portfolio consisted of a substantial package 

of shares in the most profitable industries of the country. He managed to bring back these 

important economic assets which Belgium had usurped during the independence economic 

roundtable. He was welcomed as a hero when he came back to the Congo. More than just 

money, it is hope that Tshombe brought back to the country in this portfolio. Shortly after, the 

first parliamentary elections since the independence took place. Tshombe, at the height of his 

popularity, won hands down. President Kasa-Vubu began to see him as a threat to his authority 

and power. More than just popularity, Tshombe endorsed many important roles inside the 

government. 147 This was too threatening to Kasa-Vubu who decided to make the same move 

he had made five years before with his then prime minister Lumumba, he dismissed Tshombe 

from his functions and replaced him with one of his followers. This prompted Mobutu to 

intervene: on the 24th of November 1964, he organised in his second coup. Once again, the 

whole situation had an air of déjà vu. When Kasa-Vubu had dismissed Lumumba five year ago, 

Mobutu had engaged in his first coup. However, this time around things would be quite 

different. Where five years ago, Mobutu had sized power for five months and had left the 

presidency to Kasa-Vubu and appointed a group of young experts to run the government affairs, 

this time, his coup would not be for five months but five years – actually he would remain in 

power for much longer, but at first, he promised five years. Moreover, this time around, Kasa-

Vubu would be truly dismissed, and Mobutu would lead the country himself, becoming the 

head of state. 
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In this episode of rebellions and political games, it is particularly relevant to observe how 

internal and external interests have become intrinsically related. External interferences are still 

present as the US and Belgium military intervened to put an end to the Simba rebellion, or as 

Che Guevara joined the rebellion for a few months. However, internal actors’ actions play a 

major role in the turn of events, not being mere puppets of external interests.  

C. Remarks on TWAIL’s Narrative 

Once unpacked, the history of the newly independent Congolese state cannot be merely 

resumed to an informal imperialism narrative where Belgium and the great powers of the time 

continued to impose their domination. TWAIL’s narrative generally fits within the context of 

formal imperialism in the Congo, however, when it comes to the development of informal 

imperialism, the reality proves to be more complex. The history of the aftermath of 

independence in the Congo turns out to be the result of a myriad of intertwined and moving 

interests, defended by various international and local actors - the former not having the constant 

upper hand on the latter. All played games of power where alliances came and went in 

accordance with the interest of the moment. The Katangese secession could not have happened 

without the convergent actions of both Belgium and Tshombe. Lumumba willingly played the 

West-East opposition card in order to end the secession. The story of his following demise and 

assassination is also one of convergence of interests between his internal and external enemies. 

Mobutu’s, Kasa-Vubu’s, and Tshombe’s alliance further illustrates how enemies of yesterday 

can become allies in an evolving context. Their association, together with the military 

intervention of their international allies, namely Belgium and the US, put an end to the Simba’s 

rebellion. This rebellion had been organised from abroad by Lumumba’s political clan after his 

death with the support of the communist front, in particular Russia and even Che Guevara 

himself. While the roots cause of this uprising was a popular desire for a second -real- 

independence, the extremely young fighters’ despair was instrumentalised by the rebellion’s 

leaders to commit awful crimes and terrorise the general Congolese population in order to 

impose their dominion. On the other side, the association of Tshombe, the US, and Belgium, 

through their military intervention, took advantage of the conflict to regain control over the 

Congo. Indeed, Tshombe was consequently elected Prime Minister, which suited the US’ and 

Belgium’s agendas, thus getting rid of Lumumba’s political clan, supported by the East.  

Whatever was the party in power or whoever was pulling the strings, in all cases, the only 

constant had been that the Congolese people had largely been disregarded. Since independence, 

unemployment had been widespread, inflation had sharply increased and, as a result, many 
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people suffered from hunger, and diseases which had been previously eradicated re-emerged.148 

Through time, this complex history in which both external and internal actors have played their 

part, will continue to unfold as we shall see in the next chapter.  

 

 

 

 

 

II. Chapter 4: A Multicausality in the Failed Self-Determination of the 

Congolese People 

In the post-colonial history of the Congo, many obstacles have prevented the internal self-

determination of the Congolese people from taking place. While the political roundtable had 

foreseen the creation of a democratic state, it was not applied in practice, due in part to external 

interferences and informal imperialism, but also to a multitude of both internal and external 

obstacles such as corruption and ethnic conflicts, which are intertwined in a complex history 

involving multiple actors. Self-government in the Congo has thus not been a reality. It appears 

that the lack of substantive rights attached at the international level to the right of internal self-

determination, i.e. what it would require in practice to have a right of self-government as a 

people, has been at the core of this issue.  

In part A, I will expound that Mobutu represented a major obstacle to the Congolese’s internal 

self-determination. He was far more than a mere puppet of the West and that his governance 

had disastrous effects on the state of the country and the wellbeing of the Congolese people. In 

part B, we will see that, while Mobutu’s demise was the result of external interferences and 

while many external actors found interest in fuelling the two Congo Wars, internal issues such 

as ethnic conflicts, corruption, bad governance, etc have played more than their fair parts in 

what remains to this day an ongoing conflict. In part C, we shall analyse that the recent history 

of the Congo, despite its (procedural) democratisation, still continues to be filled with external 
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interferences, as the agreement with China exemplifies, and with internal conflicts and 

corruption.   

Throughout the postcolonial period, the multidimensional and intertwined nature of the 

Congolese history will be confirmed. Within this history, informal imperialism has not been as 

central as a TWAIL narrative could have us believe. Indeed, while informal imperialism has 

been pathological to the free enjoyment of the Congolese formal independence, other factors, 

such as corruption and ethnic conflicts, have been as important and persistent in this regard and 

have turned out to be fatal to the country’s development. The right of internal self-determination 

of the Congolese people has thus been completely disregarded as self-governance could not 

take place in a dictatorial state, rotten by internal and international military conflicts, 

unrespectful of fundamental rights, and at the mercy of informal interferences. Within such a 

narrative, the Congolese people has been the recurrent loser. Indeed, what seems to be constant 

throughout time is that the Congolese people’s interests, in particular their right of internal self-

determination, have been disregarded.  

A. Mobutu’s Dictatorship 

This section will be divided in two main parts. The first one will outline Mobutu’s dictatorship 

and his abuses (1). Mobutu imposed his dominion by enforcing intrusive social policies -backed 

up by intense propaganda, by creating and relying on a strong army, and by using clientelism 

and terror as means to ensure the support and/or subjugation of the Congolese peoples. While 

the beginning of his reign was marked by economic success which enabled him to keep the 

population generally satisfied and under control, once the economy dramatically declined, the 

country took a turn for the worse. Mobutu persisted in his clientelism habits, and corruption 

spread across all segments of society, becoming the only way to survive for the average 

population.  

In the second section, we will observe that external interferences undoubtedly took place during 

Mobutu’s reign (2). He received the unaltered military and financial support from the US 

throughout the Cold War period. Moreover, the CIA was heavily involved in Congolese internal 

affairs, spending tens of millions of dollars in establishing and maintaining a pro-Western 

government in the Congo. The IMF was also very engaged in the Congo in order to keep the 

country afloat during its economic crisis. While the IMF has often been criticised by the critical 

literature as a neo-colonial enterprise, it must be admitted that Mobutu was here primarily 

responsible for the failure of the stabilisation plans. The same observation can be made 
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concerning the US and Western interference in general: the lamentable state of the Congo was 

mainly the result of Mobutu’s corruption. However, while the West -the US in particular- had 

an advantage in Mobutu remaining in power to maintain their influence on the African continent 

and keep the Eastern block away, they did not have the upper hand on Mobutu and were mostly 

bound to accept his eccentricities, his corruption, and even sometimes his anti-American foreign 

policy positioning. Moreover, as for the Congo’s relations with its old colonial power, Mobutu 

did not hesitate to adopt strong position towards Belgium: it renegotiated the colonial portfolio, 

severed the diplomatic ties at some point, and even operated a Zairianisation of all foreign 

companies, which were mainly owned by Belgians, in the Congo.  

At the end of the day, the story of Mobutu’s reign, rather than being centred around a continued 

Western informal interference, is essentially one of dictatorship. Going in details into the 

history of Mobutu’s dictatorship thus brings some nuance to TWAIL’s narrative which overly 

concentrates on external interferences and informal imperialism where internal actors such as 

Mobutu and his policies/corruption have had tremendous consequences on the lives of the 

Congolese people. 

 

1. Mobutu’s reign: Propaganda, Terror, and Corruption 

The first years of Mobutu’s reign were marked by a spectacular economic growth.149 During 

these times, the population could finally enjoy the fruits of independence: the employment rate 

took off, wages progressively increased from one year to another while the cost of life remained 

steady, and the government invested in massive projects for health and education.150 For the 

first years of his reign, Mobutu had at heart to bring back order to his country. 151 Mobutu had 

enabled the Congo to make great economic progress thanks, on the one hand, to drastic 

economic reforms, notably through a stabilisation plan which was backed up by the Central 

Bank and the IMF advisors.152 And, on the other hand, thanks to the nationalisation of the Union 

Miniere du Haut Katanga (UMHK), as he managed to renegotiate the contentieux with 

 
149 On Mobutu’s life see: Langellier, J-P. Mobutu (Paris: Editions Perrin, 2017). 
150 Young, C. and Turner, T.  The Rise and Decline of the Zairian State (London: University of Winconsin Press 
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151 When he addressed the population in a speech, shortly after the coup, he said: ‘I am certain that [in five years] 

you will notice then that the Congo of today, with its misery, its hunger and its adversities, will have changed into 

a rich and prosperous country where the living is good, the envy of the world.’  Op.Cit., Gerard-Libois, van Lierde, 

and Weiss note 135 , pp. 438-44. 
152 Ibid., p. 277; Op.Cit., Young and Turner note 150, p. 277. 
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Belgium, imposing his desire to gain control over this fruitful mining company.153 Many 

Congolese peoples remember these times as ‘golden years’ where the country was getting back 

on its feet after years of crisis, and people could finally experience the benefits of 

independence.  

Mobutu did not only want a country which was economically successful, he also wanted to 

create a strong nation-state, a sense of belonging in the population. With this objective in mind, 

he developed what was called ‘politique de l’authenticite’ (authenticity policy).154 Through his 

authenticity policy, Mobutu imposed a series of rules to be followed by everyone in the Congo. 

One of the earliest steps was to change the name ‘Congo’ into ‘Zaire’ which was, in his view, 

a more authentic name for the country, one that was not tinged with colonialism.155 The main 

idea behind this policy was to create a strong and proud sense of national unity in the population 

and to free the country from the old colonial influence. Many new rules entered the day-to-day 

lives of Zairian peoples. They were expected to wear traditional outfits (there was a ban on 

western clothing), to wear natural hairstyle, only Zairian music was played on the radio, they 

had to eat traditional food, and had to abandon their Christian names and use a post name 

instead – one that would refer to their ancestors.156 The policy also aimed at dissolving ethnic 

rivalries. Indeed, it was not possible to create a strong and united nation if people were more 

attached to their ethnic group than their country. Tribalist reflexes were fought in all areas by 

integrating Congolese from multiple ethnicities in sport, beauty pageant, the army, universities, 

with the view of encouraging tribal mixture among young peoples. To make sure that his 

‘authenticity’ propaganda would work, Mobutu took control of the press.157 The official 

television and radio programs all participated in the authenticity policy, and more generally to 

the praise of Mobutu’s actions. There was no freedom of the press. 

In order to build his strong nation, one that would stand united behind him, Mobutu also 

decided to suppress the political parties. The political rivalries were, as the ethnic ones, not 

 
153 The contentieux started when, after the economic roundtable, Belgium unilaterally decided first, to authorise 

Belgian companies to be subject to Belgian law instead of Congolese law, secondly, to dissolve the C.S.K. in 
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desirable. Moreover, the opposition which inevitably rose from a multiparty system, was not 

in line with Mobutu’s hunger for power (and money).158 More than just getting rid of the 

political parties, Mobutu also decided to put the parliament on hold, and to take care himself 

of the state legislation. Two years later, in April 1967, he created the Mouvement Populaire de 

la Revolution (MPR). While labelled as a popular movement, it was in practice a political party, 

his own and the sole political party of the country. Within of few years of Mobutu’s reign, the 

Zaire had thus become a single-party state, annihilating the possibility of true self-governance 

for the Congolese people. 

The economic success of the first years, as well as the ambitious authenticity policy, were not 

the only tools Mobutu chose to use to guarantee his power. He also relied on three important 

strategies. First, Mobutu made sure he always had the army on his side. This was mainly done 

by ensuring the soldiers a good salary and better opportunities to develop and reach higher. In 

Mobutu’s view, ‘loyalty was something he [could pay] for.’159 This brings us to the second 

strategy he used to maintain himself in power: clientelism. As time went by, Mobutu bought 

more and more peoples’ loyalty. In exchange for the latter, he would offer them ‘cars, 

appointments, honorariums, and ambassadorial posts’, all of that, directly paid by the state 

treasury.160 So much so that he found himself on top of ‘a pyramid of clientelism where, directly 

or indirectly, thousands ate from his hand.’161 The last strategy Mobutu came up with to ensure 

his power was safeguarded, was to create a climate of constant fear among the population. He 

established a true policy of terror: public executions (the firsts were his political enemies), 

extremely well-developed secret services (making people afraid to talk, even in their own 

homes), torture (with creative -and horrifying- techniques), kidnappings, and assassinations.162 

Mobutu managed to almost completely silence the resistance during the first decade of his 

reign.  

Thanks to the economic success of the country, the authenticity strategy, the clientelism, and 

the terror policy, things were looking good for him. However, this was not going to last. The 

situation started to deteriorate on the economic side. While, on the one hand, the end of the 

Vietnam war resulting in the copper price collapse deprived the country of an importance 

source of income, on the other hand, the clientelism which kept on overdeveloping, demanded 
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more and more funds. Mobutu relied on new strategies to continue lining the pockets of his 

followers, as well as his own. First, he relied on the fact that the Zaire was in financial 

difficulties to obtain foreign investments and international loans.163 The more badly the country 

was doing, the more funds he could receive. These went directly in his ‘clients’ pockets or his 

own. When this proved to be insufficient to keep up with his decadent lifestyle and demands 

of his followers, he turned to a second strategy: the Zairianization. Back from a trip in China 

in 1973, Mobutu said: ‘Politically we are free people, culturally we are becoming that, but in 

economic terms we are not at all the masters of our fate.’164 Zairianization meant expropriation: 

all ‘small- and medium-sized businesses, plantations, and trading companies still in the hands 

of foreigners’ were taken from them and simply handed over to Mobutu and his friends.165 This 

made Mobutu the 8th richest man on the planet.166 The consequences were dramatic for the 

expropriated companies which had been given to peoples who, for most of them, had no 

capacity to run them.167 From then on, things would only go from bad to worse for Mobutu’s 

power and, most of all, for the population: unemployment dramatically rose, so did the 

inflation, to the point that people were unable to afford food. 168 Mobutu had broken his promise 

to bring economic prosperity to the Zaire, while his pockets and his plate remained always full. 

As a result, corruption became the way to survive : soldiers would sell any equipment they 

were given, they even sometimes used the military vehicles to offer taxi services ; airplane 

pilots would sell the kerosene of their aircraft; you could always buy off a police officer when 

you committed an offence; you also had to pay off civil servants for any official documents 

you needed; hospital employees would steal some of the medicines and sell each pill separately 

on the informal market; tons of raw materials (coffee, diamonds, ivory, cobalt, etc) were 

illegally taken across the border and sold abroad, causing hundreds of millions of dollars losses 

for the state.169 Corruption was everywhere. People did what they could to survive, to bring 

food on the table. The economic state of the country became so dramatic that by 1975, 
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international banks which had loaned loads of money to the Zaire, became overcautious and 

worried about their investments. 170 Soon, under the pressure, Mobutu had no choice but to do 

what he had always refused to: turn to the IMF.  

2. International Relations  

a. Relations with the IMF  

As we have seen in Part I of this thesis, the TWAIL literature has been quite critical of the 

international financial institutions in general, and of the IMF in particular.171 The latter has 

been criticised for its structural adjustment programmes and stabilisation plans, notably arguing 

that the requirements of such programmes disproportionately impacted the poorest categories 

of the population and their most basic social rights.172 Moreover, it has been argued that, hiding 

behind the development rhetoric, ‘the rich industrialised states that essentially control the 

[IMF]’ have used the latter to satisfy their own interests.173 This narrative does not exactly fit 

within the Zaire history. What is however more blatant is that, while the IMF stabilisation plan 

had indeed deleterious consequences on the poorest, Mobutu did far worst and used the IMF 

funds to satisfy his personal greed.    

In 1976, the Zaire agreed to a stabilisation plan with the IMF. This was the first of many 

stabilisation plans to come over the years. In exchange for a first tranche of standby credit, the 

Zaire agreed to take a series of measures: devaluation of its currency, a limit on wage-increases, 

a cut on government expenditure, and the preparation of a rescheduling plan for the payment 

of the debt.174 As Van Reybrouck pointed, the IMF officials were sometimes quite far from the 

reality of the field: they ‘were firmly convinced that the creation of favorable market conditions 

was enough to jump-start a national economy, regardless of the local culture, the state of the 
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economy or the governmental structure.’175 The currency was devaluated 6 times from 1975 to 

1983; they asked the Zairian for drastic cuttings in the government budget which had the effect 

of removing government fundings for education and healthcare, people had to pay for that 

themselves. While the IMF officers saw progress on their charts, ‘it was the poorest of the poor 

who paid most dearly for the IMF’s well-intentioned measures.’176 

However, the IMF failure was far from being only due to its own lack of understanding of the 

field. It has been estimated that between 1977 and 1979 alone, Mobutu stole about 200 million 

from the IMF capital injections.177 In the late 1970s, Erwin Blumenthal, a German banker, was 

put in charge of directing the National Bank of Zaire. His testimony on the situation of 

corruption was scathing:  

There is not a single official at the Fund or the World Bank who does not know that all attempts 

to impose stricter budgetary control here run into major obstacle: the presidency…who is going 

to shout ‘stop the thief!’? It is an impossible task to monitor the financial transactions within 

the president’s office. Within that office, no distinction is drawn between personal needs and 

state expenditures. How can it be that international organizations and Western governments 

blindly trust President Mobutu?’178  

He further accused Mobutu of just ‘counting on the generosity of its creditors for an indefinite 

rescheduling of their loans’, while there was ‘[no] possibility on the horizon that the numerous 

creditors of Zaire [would] recover their funds’ because of ‘the CORRUPTION [he wrote 

himself in capital letters] of the ruling group.’179 After several failed plans in the 1970s, 

economic and financial adjustment programs were put in place.180 While much more rigorous, 

they did not work either. The money finally stopped flowing when in 1990, Zaire’s debt 

elevated to more than 10 billion dollars.181  

In the meantime, Mobutu had acquired multiples properties around the globe: ‘dozen of castles’ 

in Europe, ‘storage spaces, and residences in the wealthy Brussels boroughs…luxurious 

apartment…in Paris, Savigny Castle close to Lausanne, Switzerland, a plazzo in Venice, a 
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sumptuous villa on the French Riviera, an equestrian estate in the Portuguese Algarve, and a 

series of hotels in West Africa and South Africa, not to mention his luxury yacht on the 

Congo.’182 He also never forgot to pay his followers’ loyalty. When they came to visit him in 

one his luxurious homes, they always left with a present, be it an attaché case full of diamonds 

or cash.183 

b. Relations with the US 

Throughout the Cold War period, Mobutu enjoyed the unfailing support of the US which 

needed to ensure the Zaire would not fall into the hands of the communists. To ensure its 

influence, the CIA invested tens of millions of dollars in a program comprising ‘activities 

dealing with regime change, political action, propaganda, air and marine operations, and arms 

interdiction, as well as support to a spectacular hostage rescue mission’ which’s objective, 

according to declassified CIA documents, was the establishment of a ‘pro-Western leadership 

in the Congo.’184 One presidential administration after the other continued to believe that 

Mobutu was the most reliable ally against the East. Mobutu was so indispensable in their eyes 

that money always kept flowing despite his eccentricities: ‘Mobutu is a bastard but he is our 

bastard,’ said the CIA. 185   

The relation between the US and Mobutu was far from the one of a master and his puppet.186 

Mobutu needed the US cash flow, especially when the international financial institutions 

refused to deal with him anymore, but the US seemed to be depended on Mobutu’s power even 

more. While questions of principles started to be raised in the US administration on whether 

political leaders should continue to be bought, whether such a strategy was ‘sound to establish 

a stable government’, and whether the US should turn ‘away from slush funds and towards 

genuine development aid’, the State Department observed that ‘in the Congo there [appeared] 

to have no feasible alternative.’187 They heavily relied on Mobutu to maintain their influence 

in the region and knew that ‘a negative attitude on the part of the U.S. might cause Mobutu to 

reconsider [their] extremely close ties.’188  The words of the State Department were clear: 

‘[Mobutu] is the ultimate source of power in Congo…and ready access to him is vital if we 
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hope to continue our long-standing policy of assisting the Congo to unity, stability and 

economic progress, with the eventual goal of seeing a stable, western-oriented government in 

the heart of Africa.… We do not wish to risk the impairment of access to him which if it 

occurred would very probably be carried over into contacts throughout the Congolese 

Government.’189 Moreover, the CIA considered that his ‘departure, if sudden, would probably 

result in prolonged political turmoil and a sharp decline in internal security.’190  

c. Relations with Belgium 

While relations between a former colonial power and former colony are often described as 

patron-client relationships of dependency, this was not the case for Belgium and the Congo.191 

What is blatant in the Belgo-Zairian relationship is rather Mobutu both strong and peculiar 

personality and Belgium’s mushy responses towards some his hardest stances. While Mobutu 

always took care of developing friendly and close personal relations with high-level Belgian 

representatives and with King Baudouin himself, he never hesitated to come head-to-head with 

Belgium on what he considered to be central issues and even went as far as severing the 

diplomatic relations at some point when things did not go his way.192 Belgium, for its part, 

rather played along with Mobutu’s personality, trying to diplomatically temper the situation. 

This ‘weak’ positioning has been described by Lumumba-Kasongo, an historian, who noted 

that ‘the Belgian state did not develop any clear and strong opposition to Mobutu’s regime.’193 

This is partly explained by the fact that some of the most influential Belgian representatives 

had become Mobutu’s personal friends and/or had been corrupted by the latter, but mostly by 

the fact that Mobutu had an extraordinary political shrewdness which enabled him to survive 

to his own boldest actions.194 The is best exemplified by Mobutu’ strong stance on the 

Zaireanization policy. 

As explained earlier, in this episode, the Zairean state proceeded to a confiscation of the foreign 

owned businesses to hand them over to Zairians. Many of these businesses were owned by 

Belgians. As we have seen, this decision turned out to be disastrous in terms of economic 
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consequences. What is however interesting to analyse here is the ‘apathetic’ reaction of 

Belgium in face of this bold move.195 First, the Belgian Prime Minister merely declared in front 

of the Senate that ‘[Belgian] relations with the Zaire [were] those of an independent state with 

another independent state’ and that ‘the government [would follow] the evolution of the 

situation day by day.’196 The Deputy Prime Minister was even clearer and considered that the 

‘Zaireanization measures did not affect the interests of the Belgian state.’197 According to the 

Belgian government representatives, the Zaireanization was only a problem for some Belgians, 

but not for Belgium itself.198 De Villers analysed the situation as follows: ‘the Zaireanization 

took place at a period characterised by a multiplication of private visits [between Mobutu and 

Belgian representatives] and by the triumph of affection-based diplomacy.’199 In other words, 

the close links between Mobutu and high-level Belgian representatives, either based on 

friendship or corruption, prevented Belgium from adopting a strong reaction - such as severing 

the diplomatic relations, towards the Zaireanization policy. 

It is interesting to note that, in contrast, Mobutu did not hesitate to severe the diplomatic 

relations with Belgium for far less. In 1974, Jules Chome published a book which was highly 

critical of Mobutu.200 While France, under Mobutu’s pressure banned the book for outrage 

towards a foreign President, Belgium refused to do so arguing that, even though they regretted 

the publication of such a book, they had no legal tool to prohibit its sale.201 Mobutu’s reaction 

was strong, to say the least: he unilaterally decided to terminate the Belgo-Zairean Friendship 

Treaty signed in 1969.  

3. Concluding Remarks on Mobutu’s Dictatorship 

The unfolded history of Mobutu’s reign is thus the one of a diplomatically skilled dictator who 

was able to cleverly play the cards in his hand at the international level, while filling his pockets 

– and the ones of his internal and external allies, by spoiling and terrorising the general 

population. The latter did not remain apathic and revolts took place on several occasions as we 

will see in chapter 5. The tools put in place by Mobutu at the national level will have deleterious 
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long-term effects on the country, as they still continue today to be obstacles to the internal self-

determination of the Congolese people. This is especially true for the corruption practices which 

are still a major obstacle to the Congolese’s internal self-determination today. Indeed, as we 

shall see in part III, the entrenched culture of corruption in the Congo renders self-government 

impossible. While external informal interferences took place during Mobutu’s reign, Mobutu 

was mostly the master of his faith rather than a puppet of the West. As Hugues Leclercq depicts 

him, he was a ‘card player with four aces in his hand’202: 

The ace of clubs was the United States: its input, the American power, the Cold War, links with 

the various governments and Presidents throughout mysterious links with the CIA, State 

Department, amongst other ties. France functioned as ace of diamonds. The ace of spades varied 

between Israel, the Arab countries, or the countries of Eastern Europe such as Romania and 

Yugoslavia. But Mobutu’s ace of hearts was Belgium.203 

We will see that Mobutu’s power will eventually decline in the nineties partly because on the 

one hand, he will lose his international supports with the end of the Cold War, but, most of all, 

because, on the other hand, the poor state of the country will lead the general population to 

revolt against him and demand the establishment of a democratic regime, one that could finally 

enable their true self-determination. 

B. The Kabilas and the Congo Wars 

While, towards the end of Mobutu’s reign, a massive popular uprise took place, it will 

eventually be the First Congo which will overthrow Mobutu.204 This period can be divided into 

two main phases which respectively correspond to what has been labelled and the First and the 

Second Congo war. While the First Congo war was deeply marked by external foreign 

interferences (disguised as internal revolution), the Second Congo mostly transformed into 

internal turmoil. Indeed, although looking at the history of the two Congo wars we need to 

recognise the existence of informal imperialism and external interferences, shedding to much 

light on the latter might make us overlook important internal actors and factors which are still 

today part of the issue fuelling this ongoing conflict.  

In the first section (1), I will outline that the history of the First Congo war is firstly one of a 

covered foreign invasion of the Congo, the one of Rwanda and Uganda. Hiding behind the veil 

of a supposedly Congolese opposition groups alliance, Rwandese troops invaded the Congo 
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and managed to put Laurent-Desire Kabila at the head of the new Democratic Republic of the 

Congo (DRC). However, the DRC turned out to be only democratic in its name. We shall see 

that this period, beyond the external interference of Rwanda and its allies, will be marked by 

another era of dictatorship, the one of Kabila, still preventing the internal self-determination of 

the Congolese people. Laurent-Desire Kabila, as Mobutu before him, will establish a strong 

regime with the creation of a single-party state, headed by himself, surrounded by his close 

allies, where propaganda and gagging the opposition will be key tools to maintain his power, 

and where he will empty the state’s coffers. However, as opposed to Mobutu, his relations with 

the international community will be disastrous. Laurent-Desire Kabila indeed proved to be 

talented in art of making enemies, as well as in turning friends into enemies, which would 

eventually lead to his assassination.  

In the second section (2), we will see that his son, Joseph Kabila will replace him as President 

and, contrary to his father and despite his young age, will turn out to be very skilled at 

diplomatic relations. This period will be profoundly marked by what has been called the Second 

Congo War, a never-ending conflict in which multitudes of internal and external interests are 

intertwined, and which the international community has been unable to definitively terminate. 

I believe that this war probably best illustrates the general complexity of the Congolese situation 

where the always evolving international, national, ethnic, and/or economic interests of 

numerous actors endlessly clash. While multinational companies and international actors have 

found advantages in this conflict, so have a lot of internal actors who have thus continuously 

been fuelling instability in the region.  

1. The First Congo War: A Story of External Interference and of a New 

Dictatorship 

The first Congo War was an express war which lasted seven months and led to the fall of 

Mobutu’s regime. While greatly disguised as a civil rebellion, this war actually was a foreign 

invasion, the one of Rwanda’s troops. The massive Hutu refugee camps in the Zaire, just across 

their own borders, worried Kagame’s government, i.e. Rwanda’s (Tutsi) Prime Minister. 

Amongst the million Hutu civilians who found refuge in these camps after Kagame’s takeover, 

were hiding several thousands of Hutus responsible for the genocide which took place a few 

years earlier in Rwanda. Kagame feared that a Hutus’ takeover might be in preparation in these 

camps.205 The Rwanda could however not simply cross the border and attack the camps, it 
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would have amounted to a gross violation of international law. It needed to be discreet. In 1996, 

Kagame instigated the creation of the Alliance des Forces Democratiques pour la Liberation 

(AFDL) which was composed of four opposition groups to Mobutu’s regime, amongst which 

the People’s Revolutionary Party, headed by Laurent-Desire Kabila.206 Without officially 

taking part to it, informally Kagame’s troops helped the AFDL. The first step in the AFDL 

incursion was to attack the refugee camps, making countless victims. During the previous 

genocide, Hutus had killed every Tutsis on their way including women and children, this time 

around hundreds of thousands of Hutus were killed, and women and children were not spared 

either.207 Once the camps had been torn down, the AFDL took the road towards Kinshasa. They 

did not meet much resistance as Mobutu’s army which had been weakened by the financial 

difficulties, was not of much use to stop the enemy. The AFDL, i.e. the army who had just 

committed a ‘revenge genocide’, was actually welcomed by the Zairian population as 

liberators.208  

In 1997, Kabila took the head of the country and changed back the name Zaire to Democratic 

Republic of the Congo. Since he had removed Mobutu from his throne, he had the support of 

the population, at least at first. Kabila also had important external supports: the ones of 

Rwanda, Uganda, and the US. The support of the US might seem surprising at first since 

Kabila, only a few years back seemed to be clearly on the other side – i.e. he had received the 

help of Che Guevara himself in his quest against Mobutu. However, the US was now a great 

supporter of Rwanda and Bill Clinton, the new president, wished to break away from the old 

policy concerning the Zaire, and supported Kagame’s government, and thus indirectly the 

AFDL rebels. 

The day the AFDL troops conquered Kinshasa, Laurent-Desire Kabila proclaimed himself 

‘President of the Democratic Republic of the Congo.’209 Kabila put in place an ‘emergency 

regime’ which was to last for two years during which steps would be progressively taken to 

democratise the country, thus giving hope the Congolese population could finally enjoy self-

governance. 210 Kabila’s debuts were promising, notable changes took place: fire services 

which had not been working for decades were organised, the same went for garbage picking; 
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soldiers, policemen, teachers, and all other civil servants were receiving their pay on a regular 

basis for the first time in years. At first, in the eyes of the population, it felt like the country 

was being re-organised – or should we say ‘organised’ for the first time since independence.  

However, what looked like a very blue sky at first was quickly darkened by the realisation that 

Kabila was just another dictator who gathered the powers around himself, having no real 

intention of letting the population enjoy its internal self-determination, or a piece of his newly 

acquired part of the ‘African cake’.211 Under the ‘emergency regime’ Kabila established, the 

president -i.e. himself, would be granted with the executive and legislative powers. Like 

Mobutu before him, he decided to surround himself with his close entourage, which was made 

of mostly Katangese peoples and Rwandese Tutsis (close to Kagame’s government).212 And 

like Mobutu before him, he would frequently rearrange the latter, in a frantic race after the 

consolidation of his own power.213 Moreover, Kabila systematically tracked down the 

democratic opposition. He viewed opposition parties as representing a danger to his power.214 

Those who had opposed Mobutu became the political opponents of Kabila which speaks 

volume about the kind of ruling Kabila was putting in place. The AFDL was erected as the new 

unique party, succeeding thus to Mobutu’s party, the MPR. In the new constitution adopted in 

May 1997, all the powers were granted to President Kabila. Following in the footsteps of 

Mobutu, Kabila chose Sakombi, who was in charge of propaganda under Mobutu as his main 

advisor in relation to communication, and closely controlled the press.215 

When it came to international relations and diplomacy, Kabila was not as skilled as Mobutu. 

France, Belgium, and the US were pleased at first to see Kabila come to power and dethrone 

Mobutu. However, Kabila quickly managed to turn his allies into enemies by insulting them 

on multiple occasions, and by ignoring the most basic rules of international diplomacy. 

Whether it was France, Belgium, or the US, Kabila mastered the ‘art of making enemies’, 

accusing them either of being neo-colonialist and even terrorist states, and not respecting basic 

diplomatic usage.216  Moreover, another matter which made his Western allies particularly 

unhappy was Kabila’ systematic refusal to welcome a UN enquiry on the Hutu refugee camps 

massacres.  On this position, he received (and it is not surprising) the support of Rwanda. 
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Kagame called the suspicions of massacres ‘politically-motivated allegations, even at the 

highest levels of the international community.’217 In his view, it was time that we accused 

‘those people who supported those camps, [who] spent one million dollars per day, supporting 

these groups who rebuilt themselves into a force of militarised refugees…’218 Kabila was 

actually put in an ‘impossible position’, as Collette Braeckman rightly analysed: 

Either he had to admit that at the time of the events he had no control over his army and then 

look like an absolute puppet; or else he had to shoulder the responsibility and run the risk of 

being accused of crimes against humanity, even perhaps of genocide.219 

While some African leaders supported Kabila on his refusal to let the UN experts come in, he 

eventually managed to turn them into his enemies as well. Kabila made repetitive diplomatic 

faux pas.220 His worst diplomatic move was certainly with Rwanda and, to a lesser extent, with 

Uganda. Kabila simply ‘turned his back’ on the countries which had more than actively helped 

him to conquer the Congo.221 As we shall see in the next section, this decision will be central 

in the triggering of the Second Congo war.  

2. The Second Congo War: Internal Ethnic Conflicts and Corruption 

As I previously explained, Kabila conquered the power in Congo thanks to the help of Rwandan 

soldiers. While at the beginning, he and ‘his’ army were welcomed as liberators, the population 

quickly changed its tune concerning Rwandan presence. The situation was especially 

problematic in the Kivu region in Eastern Congo - alongside the Rwandan and Ugandan 

borders. The anti-Tutsis sentiment which had already been entrenched for a long time in the 

Eastern Congolese mentality, grew stronger.222 This is explained by ‘the attitude of certain 

Congolese and Rwandan Tutsi civilians and militaries, who behaved as if they were an 

occupying force’223 and displaying behaviours which ‘profoundly shocked the local 

populations’ (e.g. using the whip against the local population or claiming ‘the best positions in 

the new administration and army’).224 More and more concerns were voiced about a process of 

 
217 Prunier, G.  Africa's World War: Congo, the Rwandan Genocide, and the Making of a Continental Catastrophe 

(Oxford: Oxford University Press 2008), p. 156. 
218 Ibid., p. 156. 
219 Braeckman, C. L’enjeu Congolais : l’Afrique Centrale après Mobutu (Paris: Fayart, 1999), p. 134. 
220 Op. Cit., Van Reybrouck (2014) note 52, p. 437; Op. Cit., Prunier note 217, p. 151. (Gerard Prunier gives a 

few more examples of Kabila’s misconduct with African leaders.) 
221 Ibid., Van Reybrouck (2014), p. 438. 
222 Ibid. 
223 Reyntjens, F. The Great African War: Congo and Regional Politics 1996-2006 (Cambridge: Cambridge 

University Press 2009), p. 147. 
224 Ibid., pp. 147-8. 



121 
 

‘Tutsisation’ of the society.225 The tension was growing in the civil society, a dangerous 

‘dualization’ was taking place where you were either Congolese or Tutsis, ignoring all the 

subtle divisions which existed amongst and across these categorisations.226 Moreover, the fact 

that Kagame’s Rwanda had been longing for a ‘Greater Rwanda’, one that would encompass 

the Kivu region, and that some Rwandan politicians argued a ‘Berlin II’ Conference should be 

organised, did not help to temper the civil society’s ardours.227  

In Kinshasa, the tension was similar. The foreign presence of Rwandan and Ugandan forces in 

the capital, as well as the overarching representation of Tutsis at high-level positions in the 

political and military spheres, was starting to irritate the population. As in the Kivu region, 

many amalgams were made: ‘every Tutsi was seen as a Rwandan and every Rwandan as an 

occupier.’ 228 The population begun to question Kabila’s independence and it became a 

recurrent idea that he was a mere puppet of the Rwandan regime.229 Against these accusations 

and the growing tension in the population, Kabila was left with no other choice than turning 

his back on his old allies: Rwanda and Uganda. Colette Braeckman called this obligation Kabila 

faced the ‘forced ingratitude’.230 At the very end of July 1998, an announcement was made on 

the national television: ‘Rwandan and other foreign military’ were asked to leave the Congolese 

territory.231 The morning after, 600 Rwandan soldiers left the capital. 

The growing tension across the country had made it obvious to many observers that a war was 

becoming inevitable.232 As a UN expert noted in June 1998: ’The danger [was] that the 

government’s attempt at proving its own independence from those who assisted it in taking 

power, will, if successful, provoke unrest in the East and, if unsuccessful, lead to further 

fragmenting of the DRC as other ethnic groups turn against central authority.’233 Indeed, 

turning his back on Rwanda and Uganda, Kabila provoked the Second Congo War - sometimes 
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called, Africa Great War because of its massive scale. This war would be much bloodier and 

longer than the first. It has been described as the deadliest conflict since World War II.      

David Van Reybrouck, in his masterpiece on the history of the Congo, has divided the events 

of the Second Congo War into three phases, which greatly helps in the apprehension of what 

has been seen as a very complex conflict. We will analyse them in turn. The first phase extends 

from August 1998 to July 1999 (a). It relates to the penetration of the Rwandan and Ugandan 

armies on the Congolese territory with the intention of replacing Kabila. During this first phase, 

Kabila was fortunate to see Angola, Zimbabwe, and other African allies, come to his rescue. 

The second phase extends from August 1999 to December 2002, and is characterised, on the 

one hand by the schism which took place between Rwandan and Ugandan armies, and on the 

other hand by the change of the very objective of the war which no longer consisted in wanting 

to remove Kabila from power, but in making money in the Eastern region of the Congo (b). 

This phase will see the end of Laurent-Desire Kabila, who will be assassinated and immediately 

replaced by his son, Joseph Kabila. As the new head of state, Joseph Kabila will manage to 

discuss the 2002 peace agreement which officially put an end to the Second Congo War. In the 

third and last phase, we will turn to the remaining conflicts in the Eastern regions where war is 

far from being over (c). 

a. First Phase: A War with Multiple African State Actors 

The Second Congo war started in August 1998 when Rwanda, Uganda, and to a lesser extent, 

Burundi attacked the Congo by the East but also by air, establishing their grounds nearby 

Kinshasa. 234 The purpose of this war was to overthrow Kabila. Rwanda declared that it ‘would 

withdraw once a responsible regime was installed (in Kinshasa).’235 It was not the only 

argument Rwanda used to justify its intervention: human rights were at risk and ’Rwanda felt 

honour bound to support (the Banyamulenge mutiny) on grounds of ethnic solidarity.’236 The 

United-States completely endorsed the Rwandan’s justifications, be it for security or 

humanitarian reasons.237 Uganda, for its part, argued the security of its borders with Congo 

were at risk, but, in reality what was at stake, if it decided not to intervene, was to leave all 

parts of the Congolese cake to  Rwanda.238  
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The first military actions taken by Rwanda and Uganda were very threatening for Kinshasa, 

and Kabila in particular. 239 Without help from the outside, Kabila would have been doomed. 

However, help came. First from Angola, then from Zimbabwe who had its eyes on the richness 

of Katanga, and later on, from Namibia, Sudan, Chad, Libya, who all had interests in keeping 

Kabila in power.240 With the help his allies’ armies, Kabila was able to avoid its overthrow and 

could confine the conflict to the Eastern part of the Congo. There, the Rwandan and Ugandan 

armies continued to engage in heavy conflict under the guise of a local rebel group.241 Kabila, 

for his part, came to back up groups which he had previously fought, in order to fight the 

‘rebels’ of the eastern front: the Mai-Mai and the Interahamwe.242 The latter was the group of 

Rwandan Hutus who had committed the genocide and came amongst the Hutu refugees in 

Congo, i.e. the one the AFDL had massacred during the first Congo war. As Van Reybrouck 

noted, in this war, military opportunity was the key factor, so much that your enemy’s enemies 

became your friends, even if you had fought a brutal war against the latter just the year 

before.243 This first phase of the war will end in July 1999 with a failed attempt at consolidating 

peace through the Lusaka Agreement.244 

b. Second Phase: Joseph Kabila Taking over his Father’s Role 

The second phase of the war was marked by the schism that took place between Uganda and 

Rwanda, then followed by a multiplication of rebel groups.245 This scission between the two 

allies and subsequent division into many militias can be explained by a shift in the war’s 

purpose. From political motives - i.e. the ones of removing Kabila from power and establishing 

a democracy, the motives transformed mainly into monetary ones. The exploitation of natural 

resources became the principal interest of the involved parties.246 While previously allied, 

Uganda and Rwanda were now competitors in the exploitation the Congo’s vast riches. 

However, the competition did not only take place between pro-Uganda groups and pro-Rwanda 

groups, but pro-Uganda rebels also came to fight amongst themselves for the control of natural 

resources.247 A true ‘militarisation of the economy’ was established where a very hierarchical 

structure was in place:  
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The artisanal mining activities formed a long chain: from creuseur to mine manager (CEO) to 

the ranking officers, and then on the comptoirs in the urban centres or even directly to Uganda, 

where it was sold in turn to international gold buyers...The same thing went for other mineral 

raw materials.248 

When it came to the work conditions, we witnessed a retrogression in comparison to colonial 

times. The equipment was very limited, if not sometimes inexistent, ‘the work was done by 

creuseurs, young men and children, who scraped away the sediment with a hoe or pick.’249 

Sometimes the situation could be even worse, some workers had no safety equipment, no tool 

to dig, no shoes, no pay, and were forced to work at gunpoint. Most of them, however, were 

independent workers, who were quite happy, after the Mobutu catastrophic economic period, 

to be able to make some money again. The situation was similar for the exploitation of all 

natural resources in the Congo. Coltan, however, became particularly important in the year 

2000. Rwanda and Uganda made great money out of this war. Only a few examples are 

necessary to prove this affirmation:  

In 1999 and 2000 Ugandan gold exports rose to between $90 to $95 million annually. Rwanda 

at the time was exporting $29 million worth of gold each year. This is a great deal, especially 

when one realizes that neither country has any significant domestic gold deposits... Before the 

war started Uganda exported less than two hundred thousand dollars worth of diamonds; by 

1999 that had multiplied fourteen times over, for a total of $1,8 million. Rwanda, a country 

without diamonds, exported perhaps as much as $40 million in such stones each year... When 

it came to coltan, Rwanda was the only one controlling the game: in 1999 and 2000, it exported 

$240 million worth of coltan annually.250  

Moreover, besides Rwanda and Uganda, other international actors such as multinational mining 

companies, arms dealers, and crooked businessmen in Switzerland, Russia, Kazakhstan, 

Belgium, the Netherlands, and Germany made great profits thanks to the situation.251 The 

Congo came to be described as a ‘self-service country’.252 
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In 2001, Kabila was assassinated by one of his bodyguards.253 His son, Joseph Kabila, took 

over and became President. This event was a watershed in the resolution of the war. Joseph 

Kabila, while very young (29 years old) and inexperienced, nonetheless was able to move the 

lines. He re-opened the discussions with Rwanda and Uganda. It should be added that Rwanda 

and Uganda both felt a bit compelled to accept new negotiations since it had been proved by 

several UN reports they had been plundering Congo’s natural resources.254 While there was a 

difference between Uganda and Rwanda in their plundering style, they both felt pressured by 

the international community -especially the US who asked them to ‘stay the hell out‘, and by 

the publication of the UN reports, to withdraw their troops.255 Moreover, the African 

Commission on Human and Peoples’ Rights, in 2005, found Burundi, Rwanda, and Uganda 

were in ‘flagrant violation’ of many articles of the African Charter on Human and Peoples’ 

Rights, including the ‘unquestionable and inalienable right to self-determination’ of the peoples 

of the Congo.256 The same year, the ICJ gave its judgment on the case concerning Armed 

Activities on the Territory of the Congo.257 It found Uganda had violated the prohibition of the 

use of force and the principle of non-intervention by invading the Congo and supporting 

irregular forces operating on Congo’s territory, as well as humanitarian and human rights law 

obligations.258 It also found that Uganda was responsible, through its troops’ action, for the 

plundering and exploitation of Congo’s natural resources.259 In 2022, since the Congo and 

Uganda had not been able to reach  an agreement concerning the reparations, the Court awarded 

225,000,000 dollars for damage to persons, 40,000,000 dollars for damage to property and 

60,000,000 dollars for damage related to natural resources.260 We should note that back in June 

1999, the Congo had first also instituted proceedings against Burundi and Rwanda, but 
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discontinued them in 2001, reserving the right to subsequently invoke new grounds of 

jurisdiction of the Court.261 In 2002, it decided to do so against Rwanda but, in a judgment of 

2006, the ICJ ruled it did not have jurisdiction on the matter, while nonetheless taking time to 

recall that ‘whether or not States have accepted the jurisdiction of the Court, they are required 

to fulfil their obligations under the United Nations Charter and the other rules of international 

law, including international humanitarian and human rights law, and they remain responsible 

for acts attributable to them which are contrary to international law.’262 

Rwanda and Uganda agreed in October 2002 to withdraw all their troops from the territory. 

About 30 thousand soldiers left the territory. However, it seemed that in any case Rwanda and 

Uganda have continued to maintain their influence by increasing their resort to militias as we 

shall see in the next part.263 In December 2002, after months of negotiations, an agreement was 

found between the Congolese government, the Congolese peaceful opposition, representatives 

of the civil society, and the multitude of rebel groups who were fighting in the East of the 

country. The agreement was called Accord Global et Inclusif (Global and Inclusive 

Agreement). It foresaw a two-year transition period during which the Congolese president 

(Joseph Kabila) would co-govern the country with four vice-presidents (representants of the 

rebel factions and of the peaceful opposition) until the organisation of democratic elections, 

i.e. the 1+4 arrangement. The agreement also provided for the creation of the International 

Comity to assist the Transition (CIAT) which was a ’structure through which the bilateral and 

multilateral parties monitored the process.’264 The CIAT was composed of representatives of 

the five permanent members of the UN Security Council as well as representatives from several 

Western and African states, and of representatives from international organisations. The 

MONUC also increased its presence, first to 8,700 soldiers, and then, in the following years to 

16,700 soldiers which made it the biggest UN mission ever deployed. The CIAT and the 

MONUC were not merely assisting the national authorities, they were running the country 

alongside the latter, to the point that some have pointed at the fact that the Congo’ sovereignty 

was ‘monitored’, as in a guardianship.265  
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In practice the 1+4 arrangement was far from a success. Corruption was widespread, ‘once 

again a tiny elite was being given the keys to the kingdom.’266 In the army too, the situation 

was problematic. There was to be a fusion between the government’s army and the rebel 

groups, but it was not a success. Rather than becoming a solid institution on which the 

Congolese state could lay to impose its sovereignty, the army was also a place of vast 

corruption, and the MONUC forces which were to accompany the transition were not enough 

to impose their direction. As a result, while the Accord Global et Inclusif marked the official 

end of the Second Congo War, conflicts continued to rage in the Eastern provinces of the 

country.     

c. Third Phase: An Ongoing Conflict 

In Ituri, North and South Kivu, the conflicts did not stop after the peace agreement. These are 

the richest provinces in terms of natural resources and also the ones that happened to be at the 

borders of Rwanda and Uganda, i.e. the initial aggressors. Militias continued to multiply and 

were often used as proxy by the Rwandan, Ugandan, or even the Congolese government to 

advance their own interests whether they were economic, political, or in relation to security. 

The following decades, especially the last one, has been marked by what Marta Inigues De 

Heredia called a ‘cyclical conflict and repetitive responses.’267 She explains that ‘the dynamic 

of confrontation/instrumentalization between the DRC and Rwanda’ led to ‘the creation and 

maintenance of armed  groups fighting proxy wars for economic, political and security gains’ 

and that ‘the systematic response to the fighting had been to engage in ‘shallow and 

uncommitted negotiations’, eventually leading to the need to resort to military means, fuelling 

the population’s ‘perception that self-defence militias are the only recourse to achieve 

security.’268  

The conflicts have been of a rare violence, especially against the local population. Many are 

the reports from serious NGOs as well as the UN itself, on the massacres and violence (rape 

being used as a weapon of war) which are occurring during this ongoing conflict.269 The 

International Criminal Court (ICC) has since 2004 taken the matter in its hands and decided to 
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prosecute some of the authors of war crimes and crimes against humanity committed in the 

Ituri and Kivu provinces.270 Crimes have nonetheless continued to be committed years after 

years since then. In 2019, according to Human Rights Watch, more than 130 armed groups 

were active in the provinces of North and South Kivu have been involved in war crimes such 

as ethnic massacres, rape, forced recruitment of children, and plundering. Such violence has 

led to the displacement of civilians on a very large scale.271  

The exploitation of natural resources has remained a central issue in the ongoing conflict. As 

Berwouts explains, ‘many of the armed groups, if not all…survived economically because of 

their control over a mine, a trade route, a commercial centre or similar’ and they were not ready 

to let the cash cow slip away.272 For years, scholars, experts, and NGOs have pointed the fingers 

at private international actors who did not face any sanctions for buying mineral resources from 

such armed groups.273 In 2010, however, the US moved the lines by adopting the Dodd-Frank 

Act.274 The latter compelled ‘US companies to audit their supply chains to ensure that they are 

not using ‘conflict minerals’- particularly gold, coltan, tin and tungsten from artisanal mines 

controlled by Congo’s murderous militias.’275 A few years later, the OECD included a similar 

condition in its guidelines.276 While well-intentioned, these actions had in practice disastrous 

consequences for the local population, and have had limited effects on the militias’ ability to 

act. Indeed, the civilians who used to work in the mines lost their jobs as a consequence of 

these initiatives. The Congolese government’s first reaction had been to close down the mining 

industry for six months in order to organise a certification system for the country’s mines. 

Given the state of Congo’s administration, this process has been extremely slow which ‘has 

led foreign companies to avoid buying the minerals, which [itself] has driven down prices.’277 
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While many investors left the country, many peoples were left without much to live on.278 The 

armed groups, for their part, have found other economic means to survive such as ‘taxation, 

robbery, support from the civilian population and contributions from the diaspora’, but also, in 

some areas, the ‘selling palm oil, charcoal, marijuana, cattle and soap’, or gold which, for its 

part, ‘remains a lucrative financial pipeline.’279 The Eastern conflicts thus seem to have no end 

in sight. 

 

3. Concluding Remarks on the Congo Wars  

The depicted era is probably one of the most turmoil periods in the history of the Congo. From 

the First Congo War to Kabila’s imposing a new dictatorship, and finally, to the Great Africa 

War broke out, the Congo has been riddled with external interference, ethnic conflicts, and 

greed for minerals. Rwanda (and Uganda) numerous military incursions on the Congolese 

territory is probably the grossest form of external interferences which took place during this 

period. The international companies’ dealings with local militias for minerals is, though to a 

smaller extent, also a form of informal interference and has been one of the fuels of the conflict. 

However, it is important to also shed light on the greed for minerals and ultimately for money 

of the local army groups, as well as ethnic rivalries as they both have been at the very heart of 

this war. From an international war between Kabila’s Congo and Rwanda, ethnically opposing 

the Congolese peoples to the Tutsis, the conflict transformed into a local war between a 

multitude of militias whose allegiances have changed according to the interests at stake. In this 

context, the lines were moving all the time. Enemies of yesterday could become allies to fight 

a common enemy. This happened when Kabila made an alliance with the Mai-Mai and the 

Interwhame groups which he had massacred just a few years before. Allies of yesterday could 

also become today’s enemies as it was the case for Kabila and Kagame, for Rwanda and 

Uganda, and even for Uganda’s military groups amongst themselves, the decisive element being 

always a greed for power and/or money.   

While the international community has eventually not been able to put a definitive end to the 

Eastern conflict, one must recognise many efforts were deployed to raise some of the issues at 

stake and to bring some justice. The UN wrote important reports on the role of Rwanda and 
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Uganda in the spoliation of Congo’s natural resources and the ICC prosecuted some authors of 

the horrible war crimes which have taken place during the conflict. And while some actions 

have met only very relative success, such as CIAT and MONUC actions as well as the US 

Dodd-Franck act, they were still genuine efforts to bring solutions to an extremely complicated 

conflict. In this context, it is interesting to note that Kabila and Kagame have, on different 

occasions, tactically used an anti-colonial rhetoric to criticise such actions of the international 

community, describing them as forms of ‘neo-colonialism’, in order to avoid being held 

responsible for some of their worst actions such as the Hutus refugee camps massacres. 

Since tactics to eliminate the different actors’ interests in the war have been unsuccessful, the 

Eastern conflict seems doomed to last as long as the Congo does not build a political stability, 

one that could rely on a strong administration as well as on a unified and well-organised national 

army. In the meantime, whoever is to blame for the Great Africa War, the Congolese peoples 

have systematically been the one paying the highest price. As we shall see in part III, the 

remaining military conflicts in the East are today one of the major obstacles to the right of 

internal self-determination in the Congo. Moreover, beyond the absence of an effective self-

determination, the inhabitants of Eastern Congo have been the victims of gross human rights 

violations, with rape being use as a war weapon, massacres occurring routinely, and working 

conditions in the mines which have brought them back to the worst colonial times. 

C. Recent History 

The recent history of the Congo was marked by a twofold shift. First, in the political system: 

democracy was finally put in place (1). As we shall see this was much awaited by the Congolese 

population and made possible by the help of the international community. While being a 

progress in term of advancement of the right of internal self-determination of the Congolese 

people, the new democracy is still shaky. The democratisation mainly took place on a 

procedural level, meaning that elections were organised. The three elections which have taken 

place since then have all had their share of turmoil, and it took two elections for the old dictator, 

Joseph Kabila, to finally release the reins of power. Moreover, as I will argue in the last part of 

this thesis, democracy ought to be more than a set of procedures related to free elections, it 

requires substantive conditions to flourish such as strong institutions, non-corruption, and the 

respect of all human rights. However, in the Congo, the main issues preventing stability and 

true development in the Congo (i.e. one that would benefit the general population), such as the 

Eastern conflicts and corruption, have still not been tackled.  
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Secondly, a shift also operated in terms of international relations: Congo distance itself from its 

Western relations and turned instead to China for funds (2). As for the democratic shift, this 

one also needs to be qualified.  The result of its deal with the Congo has been quite similar to 

any previous Western actions on the ground: while putting in place economic activities and 

stabilisation policies, China’s government has enriched the elites who had opened the Congo’s 

doors for it and has had little positive repercussions on the general population. 

1. A Fragile Democracy  

The Accord Global et Inclusif which put a relative end to the Second Congo War, also foresaw 

the organisation of democratic elections. In 2006, the first democratic elections since 

independence finally took place. As we shall see later on, the international community put a 

lot of funding and organisational efforts to make this election happen.280 However, despite the 

international engagement, little was done to make sure that the population was properly 

informed. This is not explained by a lack of media, i.e. most Congolese people had access to 

radio, in big cities television was everywhere, but rather by their quality. 281 In this context, the 

ethnic origin of the presidential candidates also remained a key factor in peoples’ choice.282 

Joseph Kabila won the presidential elections. Despite the population great expectations, the 

day-to-day lives of ordinary citizens did not change, they became extremely frustrated by the 

slowness with which their living conditions was changing: ‘after the elections = before the 

elections’ mumbled peoples in the streets of Kinshasa, making an ironic reference to what had 

happened right after independence in 1960.283 Elections were thus not sufficient to see their 

right of internal self-determination emerge. 

In 2011, the next democratic elections were hold in order to elect the president. It was in a very 

tense context between the opposition (the UDPS party) and Joseph Kabila that the latter won 

again the 2011 presidential elections. 284 Following his victory, there were many allegations of 

irregularities in the electoral vote: the EU observers were highly critical of ‘the lack of 

transparency and irregularities in the collection, compilation and publication of the results.’285 

Joseph Kabila thus entered into his second elected president term. This turned out to be in the 

 
280 See Chapter 5 below. 
281 Op. Cit., Van Reybrouck (2014) note 52, pp. 482;491. 
282 Ibid., pp. 484;501. 
283 Ibid., p. 507; Op. Cit., Ndaywel note 5, p. 643. 
284 Deibert, M. The Democratic Republic of Congo: Between Hope and Despair (London: Zed Books 2013), p. 

179; Rater, P. (2010) ‘Rwanda, France pledge to bolster ties’, Agence France-Presse (7 January 2010). 
285 Johnson, D. and Tegera, A. Digging Deeper: How the DR Congo’s mining policy is failing the country (Goma: 

Pole Institute 2005). 
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image of his first one and of his predecessors, having the sole purpose of amassing wealth and 

remaining in power.286 

For the 2018 elections, Joseph Kabila could not run for another term since the Congolese 

Constitution only authorises two presidential terms -which probably explains why he had been 

postponing the elections date since 2016. Once again, the pre-election period was very tense 

and when the results finally came in January 2019, Felix Tshisekedi was designated as 

victorious. There were of course many suspicions of frauds and irregularities: the foreign 

ministers of France and Belgium expressed their doubts concerning the election results, as did 

the National Episcopal Conference of the Congo.287 

It thus seems that, looking at the three past presidential elections, democracy is still very fragile 

in the Congo. First, even the procedural aspects of democratic governance have not properly 

been implemented, as in the past two elections, major suspicions of fraud were raised. 

Secondly, the substantive aspects of democratic governance have not been implemented. 

Indeed, as the European Commission head of delegation already explained in May 2005, free 

elections would not be sufficient to end the ongoing conflicts and the corruption; good 

governance, the creation of a unified army and new police forces are central issues which would 

need to be considered by the newly elected authorities.288 This was recognised by the current 

President Tshisekedi when he declared that tackling the corruption issue, considered as a cancer 

for the Congo, and ending the Eastern conflicts, were his main objectives.289 These are indeed 

the remaining major challenges. Violence in the East is still very much present as ‘there have 

been recent recurrences of violence caused by diverse networks of militias and rebel groups’, 

who ‘continue to commit odious crimes encompassing the looting of natural resources, using 

sexual violence as a weapon of war, conducting selective massacres, and inflicting inhumane 

treatment on rural inhabitants of the territory they seek to control.’290 As for corruption, it has 

gangrened the Congo since independence, and is present at every level of the society pyramid, 
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and especially at the top. Recently, for example, the chairman of Gecamines since 2010, the 

most important state mining company, was removed from office after years of corruption 

allegations, being accused of having diverted more than 8 million dollars of mining revenues.291 

Another recent investigation called the ‘Congo Hold-Up’ has uncovered that Kabila and his 

close entourage would have plundered Congo’s public funds and natural resources for more 

than 138 million dollars between 2013 and 2018.292 And, these are only two unveiled 

corruption affairs, amongst many others in the Congo.  

2. The Deal with China 

In terms of international relations, what has marked the recent history of the Congo was its 

involvement with a new powerful international actor, namely China. A massive deal of 

resources for infrastructures was struck between the two nations, the Sicomines agreement. The 

latter was the object of numerous criticisms, especially from Western states and the IMF. 

After the first elections, Joseph Kabila was in search of donors to fund the major infrastructural 

renovations projects he had planned for the Congo. In a context where Joseph Kabila could not 

turn towards the IMF because many programmes with the latter had already been cancelled 

following budget misreporting and a lack of compliance with the demanded reforms, he was 

happy to turn to China to negotiate what would later be called the ‘deal of the century’.293 In 

2008, the Sicomines Agreement was signed between the Congolese government and a 

consortium of state-owned Chinese companies. It consisted in a major -actually the biggest 

ever- ‘resources for infrastructure’ deal.294 The initial agreement foresaw an investment of $6 

billion worth in infrastructure projects that was to be used for the construction roads, railways, 

hospitals, lowcost housing, and universities.295 In exchange, the consortium of Chinese 

companies would have access to mining rights.296 
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This deal received massive criticisms both at the national and international levels. The 

Congolese government and the Chinese consortium negotiated behind closed doors, leaving 

the Congolese parliament without a word to say. The deal’s lack of transparency was vividly 

criticised by Kabila’s political opposition, the civil society, as well as international 

observers.297 Some authors also added that the deal was imbalanced in favour of the Chinese 

part.298 But the biggest flag was raised by the IMF and concerned the Congo’s debt 

sustainability. There were two main issues: one concerned the amount of the loan the Chinese 

bank gave for the infrastructure projects, the other was related to the sovereign guarantee the 

Congolese government had conceded for the entire amount of the loans. A $6 billion loan for 

infrastructure projects was considered by the IMF (and the Paris Club Donors) as a way too 

high amount, especially ‘given the country’s existing US$ 13.1 billion external bilateral and 

multilateral debt.’299 The sovereign guarantee, for its part, obliged the Congolese state to find 

any way possible to reimburse the loans ‘if the profits from the mining operations [proved to 

be] insufficient.’300 The IMF pointed that never had any investor in Congo received such a 

guarantee, and that this guarantee was putting the sustainability of the Congolese debt at risk.301 

Under international pressure, the deal was finally renegotiated in 2009 in order to align with 

the IMF’s requirements: the infrastructure loan was reduced to $3 billion and the sovereign 

guarantee annulled.302 

Despite these changes, criticisms have continued. They have been of two sorts: on the Chinese 

general approach to investments in Africa, and on the implementation of the deal itself. 

Concerning the latter, the infrastructure projects have had considerable delays and unexpected 

costs which sometimes even led to the impossibility of finishing the projects due to insufficient 
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funds.303 Moreover, what proved to be even more problematic was the poor-quality standard 

of the work. The life span of the newly built infrastructures was very limited, so much that 

some associations decided to demand that the Congolese authorities audit the whole building 

process.304 Critics also continued to point at the uneven nature of the Sicomines deal, asserting 

that ‘the mining concessions were worth much more than the infrastructure projects to be 

financed’ and that the Congo was ‘exchanging part of its mineral wealth for deficient roads and 

poor equipment.’305  

The second sort of criticisms which have been aimed following the Sicomines deal concerned 

China’ style of involvement in Africa. Larrarte and Quiroga have described China relations 

with Africa as ‘based on a strategy of multipolarity and non-intervention in domestic 

policies.’306 Where Chinese and their supporters would describe their approach as respectful 

of the principle of non-interference in the other countries internal affairs, based on ‘mutual 

respect and equality’, their critics would point at the fact that such an approach enables the 

perpetuation of ‘bad governance and corruption’.307 The typical view is that the West focuses 

on ‘institution-building, democracy and liberal peacebuilding’, while China wishes to enter in 

a ‘nostrings-attached economic partnership’.308 However, if we look beyond the political 

discourses, the West and China are relatively similar actors. Indeed, they are both looking for 

the stabilisation of the area because they need a ‘secure environment for [their] economic 

interests’, and because of various political and reputation reasons.309 As a result, both Chinese 

and Western approaches had little effect on the vast majority of the Congolese population: 

‘Low intensity insecurity, elite rent capture and low developmental redistribution in the DRC 
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cannot be addressed through stabilization policies and economic exchange, regardless of the 

identities of the international interlocutors.’310 

D. Conclusion 

The development of a Congolese state where peoples would be able to freely choose their 

political status and pursue their economic, social, and cultural development, in other words to 

fully enjoy their right of self-determination, has been made impossible by a number of 

obstacles. While informal imperialism has clearly been one of them, especially in the few 

decades following Congo’s independence, it has often been made possible by the meeting of 

convergent internal interests and has not held a primary position in the list of obstacles 

deleterious to the country. Hence, the over-emphasis made by the critical literature on such 

issues results in overlooking major obstacles to the Congolese people’s self-determination. 

Indeed, other obstacles such as despotic leaders, ethnic conflicts, widespread corruption, and 

thirst for money and power on all parts, have played major roles in the poor state of the country. 

Moreover, all these issues have often been inextricably intertwined in such a way that one actor, 

whether internal or external, could never alone be blamed for the situation at stake. While the 

poor state of the country and the people’s lack of internal self-determination cannot be charged 

upon a single ‘oppressor’, the Congolese people has been, for its part, the systematic victim of 

the situation. Its general interest and effective self-governance have rarely been central issues 

in the postcolonial history. Wherever the oppression came from, the Congolese people has been 

the perpetual victims of it, even with the recent procedural democratisation of the country. 
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III. Chapter 5: The Congolese People as a Central Actor 

In the two previous chapters, going into details in the history of the Congo has enabled me to 

come to the conclusion that the critical literature’s general positioning towards informal 

imperialism needs to be somewhat qualified as the inability for the Congolese people to truly 

enjoy its right of self-determination is the result of more than external interferences. Indeed, 

many actors, both internal and external, often with colluding interests, have played their parts 

in the oppression of the Congolese people. As a result, what has remained a constant since 

colonisation is that the Congolese people has been the systematic victim of oppression wherever 

it came from. I believe that, rather than concentrating on the impact of informal imperialism (as 

the critical literature has done) or on ways to reduce the different oppressors’ action window 

(e.g. as the US did with the Dodd-Franck act), we should rather focus on directly empowering 

the Congolese people by enabling their self-governance, thus making them the central actors of 

their right of internal self-determination  

What Congo’s history also taught us is that the Congolese people has not remained completely 

unreactive in face of their various oppressors. On several occasions, the Congolese people -or 

at least some consequent part of it, has risen to defend its rights. I will explain in the first section 

that under Mobutu, the students, while being severely repressed, were for a while an important 

opposition to the dictatorial regime, and that towards the end of his reign, the massive popular 

mobilisation during the National Sovereign Conference compelled Mobutu to bend to their 

demand for democracy (A). The Kabila’s coup which followed unfortunately delayed for a few 
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more years the democratisation of the Congo. However, in the second section, we will see that 

when democratisation finally came (at least on a procedural level), and notably thanks to 

international support, the Congolese peoples massively took part to the elections (B). Such 

examples of popular rebellions, demand for democracy, and participation to the election 

process, are inspiring in relation to the obstacles to self-determination faced by the Congolese 

people. Indeed, it seems that on the one hand, that in the face of major popular mobilisation any 

oppressor(s) is doomed to bend, and on the other hand, that international actions to establish 

democracy can have a positive impact on the Congolese peoples’ possibility to enjoy their right 

of internal self-determination. Hence, as I will argue in Part III of this thesis, we ought to 

concentrate on solutions which put peoples back at the centre stage, enabling them to be heard 

and enjoy their democratic freedoms as it seems a more efficient tactic than the one of pointing 

finger at one or more oppressors, especially since, as we have seen, there are many intertwined 

interests at stake and international actions aiming at them have often end up being 

counterproductive for the general population. 

A. Popular Uprisings under Mobutu’s Reign 

1. The Students Opposition 

Despite the climate of terror, he put in place, Mobutu did have to face some resistance. Indeed, 

everybody’s loyalty was not for sale. His enemies could be divided into three main groups: 

political opponents, church peoples, and student movements. While Mobutu managed to 

eliminate (often physically) his political opponents and to eventually buy off the bishops, he 

had much more difficulties shutting down the student opposition.311 The latter proved to be the 

most resistant despite the strategies of intimidation deployed by Mobutu.312 As the church, the 

students were at first very happy with Mobutu’s coup. Things started to change when Mobutu 

suppressed all the political parties and transform the country into a single-party state. The 

functioning of the state reminded them of colonial times where you only had a strong 

bureaucracy ruling the colony with no involvement of the native population. At the end of the 

1960s, the tension started to rise: a big demonstration took place and the army opened fire on 

the students and the local population who had joined them.313 On this day, Mobutu eradicated 

student resistance: an MPR association would be put in place on each campus, some students 
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were put to rot in jail, and everybody was expected to go back to studying. The university 

reform which fused the universities and created a massive campus across the country, had also 

been designed to keep the social sciences, literature, and philosophy curricula as far from 

Kinshasa, i.e. the capital, as possible, as they were considered as the most dangerous by 

Mobutu.314 While the students opposition was not successful, it illustrates the existing demand 

for a democratic state, and the fact that some strata of the population did not remain silenced 

in the face of oppression. 

2. The Sovereign National Conference 

In the 1980s, given de dramatic state of country, oppositions to Mobutu’s regime started to 

develop in different spheres: political, international, but also popular. It started with a group of 

politicians who dared to voice their concern about the current state of the country. They sent 

52 pages open letter to Mobutu himself: 

After fifteen years of government, which you have carried out without any distribution of 

power, we are now faced with two absolutely divided camps. On one side we have a few 

scandalously wealthy members of a privileged caste. On the other we have the masses of the 

people who live in darkest misery and can depend at most only on international charity to 

survive after a fashion. And if that charity happens to reach Zaire, these same wealthy few make 

arrangements to claim it to the disadvantage of the needy masses!315 

They decided to form an opposition political party, the UDPS (Union pour la Democratie et le 

Progres Social), which was illegal in the single-party state that was the Zaire. All its thirteen 

members were sent on exile.  

At the end of the Cold War, things started to change for Mobutu on the international arena. For 

the US, his use came to an end: the communist enemy had been defeated, the need to keep 

Mobutu in their pocket was over. The French presidency had changed and so did the relations 

between the two countries. The new president, Francois Mitterand, expressed his support and 

willingness to deal with the developing countries which respected democracy and human 

rights. Elsewhere on the African continent, things were moving too: ‘Nelson Mandela was 

released from prison…in the Ivory Coast, in Benin, Gabon, and Tanzania, cries for the 

introduction of a multiparty system grew louder’, and ’the military dictatorships in Congo-
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Brazzaville and Mali shook on their foundations.’316 In the Congo also people started to dare 

opposing the regime more and more, through small actions. In the streets, people exchanged 

clandestine comic books and primitive paintings depicting the actual state of the regime. Under 

multilateral pressions -from within the country and from abroad, Mobutu had to give in and 

accept some form of democratisation of his Zaire. He organised public consultations across the 

country and the result was appalling for Mobutu: peoples all around the country had major 

criticisms to address to his regime.317 He declared that democratisation would take place, that 

the single-party regime was over, that the president was to remain above the parties, and that, 

as a result of this last point, he would withdraw from the MPR and allow for another chief to 

be chosen.318 The democratisation gave way to the creation of a multitude of political parties, 

but not only, it also enabled the emergence of a vast network of associations of all sorts (e.g. 

for women, for health care, for taxi drivers, for Catholics, and so on) as well as trade unions. 

All the parties and associations were invited to Kinshasa where a Sovereign National 

Conference was organised in August 1991.319 It was supposed to last three months and would 

draw the rules of the new multiparty state. It lasted much longer, though with breaks, until 

Kabila’s coup would otherwise seal the destiny of the country.  

At the begin of the Conference, Mobutu tried to retain control on the outcomes of the latter. 

For that he decided to name one of his faithful followers as chairman of the Conference, he 

also attempted to compromise the participants by offering them presents. This time around, it 

did not work. Most of the participants refused the gifts, and Mobutu’s chairman was finally 

replaced by an elected chairman. In January 1992, Mobutu decided to end the Conference, even 

though nothing had been decided by the latter yet. This gave rise in February 1992 to a massive 

demonstration -which had been forbidden by the authorities. It was called the March of Hope. 

The tension quickly escalated, and the demonstration ended in a blood bath. The police fired 

at the demonstrators among whom there were women and young children. After this event, 

Mobutu who feared for his life and his power, decided to reopen the Conference. From then 

on, the Conference made good progress: it voted a provisional constitution and decided that it 

was the Conference -and not Mobutu anymore- which would elect the new prime minister. In 

August 1992, the president of the UDPS was thus elected as prime minister, and a transitional 

government and parliament were put in place.320 Mobutu had some difficulties accepting this 

 
316 Op. Cit., Van Reybrouck (2014) note 52, p. 392. 
317 Ibid., pp. 393-4. 
318 Ibid., p. 394. 
319 Ibid., p. 397. 
320 Ibid., p. 404. 
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decision and manoeuvre against the new prime minister and the new institutions. Soon after, 

the First Congo war started and put an end to the democratisation process. However, this period 

of history is relevant to our enquiry since it shows how a massive popular mobilisation can 

have the effect of moving the lines, even in the face of terrible oppression. Of course, the 

international context as well as the critical state of the country have played their role, but the 

democratic advancement obtained during the National Sovereign Conference could not have 

happened without the unaltered and common determination of the general population.   

B. Democratic Involvement 

1. The International Mobilisation for the First Democratic Elections 

The first democratic elections since independence were much awaited and supported by the 

international community. As several authors pointed out, these have been ‘the biggest and most 

expensive elections ever organized by the international community.’321 The US and EU did not 

only put pressure on the transitional government, but they also engage together almost half a 

billion dollars to make them happen.322 In practice, the organisation of the elections was a 

major challenge in a vast country ‘where the ‘war’ was still raging in the east, where, in many 

places, there existed no banks, no routes, no bridges, no regular wages, no army or police forces 

worthy of the name, and no more civil register.’323 Moreover, many legislative texts had to be 

voted in order to organise the elections within a legitimised context. Nonetheless, thanks to the 

international funding, by the beginning of 2006 the impossible had been done: 25 million 

peoples registered as voters, the outline of the new constitution was established, and the new 

electoral law ready.324 

All in all, the first elections in forty-one years were a success in terms of turn out and in the 

absence of any major frauds or violence outbreaks. Sixteen million peoples went to the polls 

and ‘none of the many thousands of observers had reported any large-scale fraud.’325 The Third 

Republic could finally be established after a decade of popular demands for a democratic 

transition. The new constitution was considered to offer a good balance of powers.326 While, 

as we shall see in Part III and as the EU has itself recognised, organising free elections is not a 

panacea to conflicts and corruption, this has shown that an involvement of the international 

 
321 Ibid., Van Reybrouck (2014), p. 499; De Villers, G. République démocratique du Congo : De la guerre aux 

élections (Paris : L’Harmattan 2009), p. 366. 
322 Ibid., Van Reybrouck (2014), p. 499. 
323 Op. Cit., Willame (2007) note 265, p. 168 (translated by me). 
324 Op. Cit., Van Reybrouck (2014) note 52, p. 496. 
325 Ibid., p. 500. 
326 Op. Cit., Turner note 27, location 3883; Op. Cit., Van Reybrouck (2014) note 52, p. 504. 
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community does not always rhyme with informal imperialism and, when centred around the 

peoples, has the capacity to bring positive changes and eventually enhance, at least to a limited 

extent, people’s right of (internal) self-determination. 

2. The Popular Mobilisation During Elections 

As we have seen, the population responded present for the first elections since independence. 

There was a real popular enthusiasm for democracy which has not faded since then. Indeed, 

for the next presidential election in 2011, 30 million peoples had registered themselves as 

voters, even more than for the previous one. Despite the vivid tensions, the international 

presence was far lesser than for the 2006 elections.327 This time around, Kabila was once again 

elected as President. Finally, in the 2018 democratic elections, a change of leadership occurred, 

and Etienne Tshisekedi became president. He was however bound to work with a pro-Kabila 

government. Recently, in January 2021, he announced to creation of a new majority coalition 

called Sacred Union of the Nation.328 Now, Tshisekedi is not blocked anymore by a pro-Kabila 

government who seemed to be willing to sabotage his presidency. We have yet to see if this 

will mark the start of a real democratic alternance. What is here noteworthy though is the 

massive popular participation to each election. The Congolese people’s involvement and 

passion for the political life of its country should be encouraged as it is participating to a full 

enjoyment of their self-determination, keeping in mind of course that substantive internal self-

determination in the Congo would require far more than procedural democratic governance to 

flourish. There is a pressing need to establish good governance, a strong army, to build lasting 

infrastructures, to tackle corruption, to end the eastern conflicts, and to ensure the respect of all 

human rights in general.  

IV. Conclusion 

In the postcolonial history of the Congo, a TWAIL narrative, emphasizing the role of informal 

imperialism and advancing a victim/oppressor view, does not quite fit the reality on the ground 

and needs to be qualified. On the one hand, the over-emphasis on acts of external interferences 

takes away the attention from other very central and pressing issues which are preventing the 

internal self-determination of the Congolese people. Today the effective application of self-

government in the Congo faces 4 major obstacles: the entrenched corruption practices, the poor 

social and economic conditions of the country (which have not been improved despite the 
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massive deal with China), the shakey democratic process, and the remaining Eastern conflicts. 

We shall see in part III how these obstacles could be better dealt with and how central it is to 

understand their interrelation for an effective application of the right of internal self-

determination. On the other hand, while ex-colonised peoples have indeed been the systematic 

victims of internal and external oppressors, depicting them as such fails to highlight the 

potential lying in their own actions. Oppression, wherever it has come from, has most 

effectively been stopped by the peoples themselves, and this has been even more true when the 

international community has backed them up. Hence, they are not powerless and international 

law should concentrate on ways to further empower them. Far too often, the reflexion has been 

centred around ways to neutralise the oppressor(s). The interpretation of the right of internal 

self-determination should put the peoples at the centre stage, empowering them so that they 

would be able to face any kind of oppression. As we shall see in the last part of this thesis, I 

argue that giving substantive meaning to the right of internal self-determination by interpreting 

it as a right to democratic governance, could be the start of a solution, for ex-colonised but also 

all peoples. 
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PART III – Internal Self-Determination as a Right to Democratic Governance 

We have seen through our case-study on the Congo that giving substantive meaning to the right 

of external self-determination through a right to independence for colonies, while necessary, 

has not been sufficient to end the oppression of the Congolese people and, consequently, has 

not enabled it to truly enjoy its right of self-determination. Indeed, the right of self-

determination is concerned with relations of oppression which have the effect of preventing 

peoples from freely determining their political status and pursuing their economic, social, and 

cultural development. In the previous part, I have outlined that since its independence, the 

Congolese people has been the recurrent subject of oppression coming from several directions, 

both external and internal. While imperialism is still present in the Congo in an informal form 

and furthers the long-known external oppression of this ex-colonial territory, other internal 

issues such as the ones of corruption or ethnic conflicts, have developed in the post-colonial 

history of the Congolese state, and are, for the most part, perpetuated by internal actors, 

sometimes in collusion with external actors. In this complex and intertwined socio-political 

context, I concluded in part II that, since the Congolese people has been the recurrent victim 

of this general situation but has also often been the most effective actor in its own liberation, 

we should concentrate on ways to further empower it, rather than focusing on the ways to act 

on the oppressors’ actions. Unfortunately, the right of self-determination of ex-colonised 

peoples has to this day been confined to its external dimension, i.e. the decolonisation process, 

putting territorial issues rather than peoples at the centre of its normative application, such as 

we have seen in the Chagos Islands AO.1 In this final part, my endeavour will be to bring 

‘peoples’ back to the centre of our reflection, with the objective of giving them the capacity to 

take responsibility for the general state and direction of their collective lives. In order to do 

that, my main argument is that we must concentrate even more acutely on the possibilities 

raised by the right of internal self-determination, interpreted as a right to democratic 

 
1 See argument Part I, Chapter 1; Advisory Opinion on the Legal Consequences of the Separation of Chagos 

Archipelago from Mauritius in 1965, ICJ Reports (2019). 
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governance. Indeed, while we have seen that internal self-determination of a people (defined 

as the whole population of a state) meant a right to self-government within that state borders, 

we have also seen that this right did not give rise to any substantive requirements, contrary to 

the right of external self-determination whose implementation is clearly defined at the 

international level. It is however problematic to consider the right of internal self-determination 

as the main way to enjoy this right (while external self-determination can only happen in 

exceptional circumstances), without conferring to it any concrete and substantive meaning. As 

we have seen in the case-study on the Congo, such a lack of substantive rights attached to 

internal self-determination has opened the door to a variety of oppressors, preventing an 

effective self-governance of the population. I will propose in this chapter that the right of 

internal self-determination be interpreted as a right to democratic governance as the latter can 

give it the necessary substantive requirements to enable the self-governance of peoples.  

Historically, we have seen in the very first chapter of this thesis, that a substantive right, i.e. 

the one to obtain independence, was attached to the right of external self-determination during 

the decolonisation process. Since then, the focus of attention from the international community, 

and especially the ICJ, has mostly been on external self-determination.2 In this way, one side 

of the coin of self-determination, usually associated with Lenin, has largely been discussed and 

realised. Now that most colonial peoples have been liberated and enjoy their external right of 

self-determination, the time has come to concentrate on the other side of the coin by giving 

substantive meaning to the Wilsonian vision of the right of self-determination. According to 

the latter, the right of self-determination is defined as the ‘consent of the governed’ and should 

be realised internally, within the border of the state. In the sixth chapter, I will first bring to 

light the close relation existing between the right of internal self-determination and the right to 

democratic governance and show it finds its roots in a Wilsonian understanding of self-

determination.  

I will then explore in more details the literature existing on the right to democratic governance 

at the international level, in particular the work of the ‘democratic entitlement’ school. Indeed, 

beyond the question of self-determination, many authors in the 1990s, starting with Thomas 

Franck, have claimed that a right to democratic governance was emerging in international law.3 

This body of work is interesting as it was an attempt at universalising democracy. However, it 

 
2 Ibid. 
3 Franck, T. ‘The Emerging Right to Democratic Governance’ (1992) The American Journal of International Law 

86(1), pp. 46-91. 
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did not give the right of self-determination the centre place it ought to have when advocating 

for the existence of an international right to democratic governance. Given its definition and 

its status as a human right, in particular as the prerequisite for the existence of all other human 

rights, the right of self-determination should be placed at the core of this issue. Moreover, this 

school of thought usually chose to define the right to democratic governance in a restrictive 

manner as a set of procedures -mainly related to the organisation of free and fair elections. 

While some proponents of the democratic entitlement school recognised the limitations of this 

procedural definition, they described it as the most practical and realistic definition as well as 

the essential first step for the establishment of democratic societies.  

This attempt to establish the existence of a right to democratic governance was of course not 

free from criticisms. I will finally outline that the critical literature, including TWAIL, precisely 

the one criticising the furtherance of informal imperialism in post-colonial states, has been 

particularly reluctant to the idea of an international right to democratic governance.  In their 

view, a right to democratic governance, rather than preventing informal imperialism, would on 

the contrary, be a way of furthering it. Pro-democratic military interventions in particular have 

been heavily criticised as instruments for the replacement of burdensome governments by 

Western powers. As Carothers argued: ‘the Bush administration has also caused the term 

[democracy promotion] to be closely associated with U.S. military intervention and occupation 

by adopting democracy promotion as the principal rationale for the invasion of Iraq.’4 While 

relevant to a certain extent, such a critical positioning is at the same time problematic because 

rejecting the imposition of democracy or describing any kind of intervention as imperialistic, 

gives succour to internal oppressors who are free handed to operate and to refuse any kind of 

interference in the name of a pseudo anti-imperialist stance. Hence, the over-focus on external 

oppression leaves the door open to internal forms of oppressions, which are, as we have seen 

in the Congo case, ever more present. The right of self-determination is consequently kept 

shallow, reduced only to the one-off application of external self-determination. Ex-colonised 

peoples thus find themselves in a dead-end situation where both options, the one of imposing 

democracy and the one of refusing to impose it, would be detrimental to their right of self-

determination. However, contrary to the critical literature, TWAIL in particular, I will argue 

that the right to democratic governance should not be abandoned because of its shortcomings, 

 
4 Carothers, T. (2006) ‘The Backlash against Democracy Promotion’, 85 Foreign Affairs, p. 64. See also: 

d’Aspremont, Koskinniemi, and Marks, cited below. 
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but rather reformed. As argued in part I, I believe TWAIL lacks the reformist mindset it claims 

to have with regards to the right to democratic governance. 

In the seventh and last chapter, I will argue that the problem actually lies in the procedural 

interpretation of the right to democratic governance. Indeed, such a definition is 

counterproductive first because it can easily lead to the imperialistic abuses pointed at by the 

critical literature, and secondly because, in practice, it has been widely insufficient to the 

establishment of sustainable democratic regimes, if not even useless in certain cases. Referring 

to my case-study on the Congo will be illuminating in this matter. The nod of the issue is thus 

to be found in the way we decide to define the right to democratic governance. Beside the 

procedural stance, there exists another path, the one of defining the right to democratic 

governance in a substantial manner. Here, the right to democratic governance consists of not 

only procedural requirements but also presupposes the need to meet other requirements such 

as transparency, good governance, and the respect for human rights, including socio-economic 

rights. There are several authors, such as Susan Marks or William Robinson, who have 

advanced proposals embedded in a whole encompassing vision of the right to democratic 

governance.5 My argument is that a substantial definition of the right to democratic governance 

has the potential to give substantive meaning to the right of internal self-determination.  

Linking internal self-determination to a substantial right to democratic governance enables 

peoples to become the actors of their own destiny, and there lies the very essence of the right 

of self-determination. Such a reasoning follows the footstep of the Capabilities Approach 

developed by Nussbaum who, when discussing the issue of development, aims at putting 

people at the centre of her reflection.6 The UN itself, through its UNDP agency, has engaged 

in an approach of development which concentrates on peoples, and which considers democracy 

as central to their empowerment and wellbeing.7 Associating this body of literature with the 

right of self-determination thus reveals to be critical to the substantive realisation of the internal 

dimension of this right. 

 

 
5 Marks, S. The Riddle of All Constitutions: International Law, Democracy, and the Critique of Ideology (Oxford: 

Oxford University Press 2000); Robinson, W. Promoting Polyarchy: Globalization, US Intervention and 

Hegemony (Cambridge: Cambridge University Press 1996). 
6 Nussbaum, M. Creating Capabilities: The Human Development Approach (London: The Belknap Press of 

Cambridge University Press 2011). 
7 United Nations Development Programme, Human Development Report 2002: Deepening Democracy in a 

fragmented world (New York: 2002). Available at: <https://hdr.undp.org/en/content/human-development-report-

2002> [Accessed on 18 January 2022]. 
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I. Chapter 6: The Right to Democratic Governance 

This chapter is divided in three main parts. The first one explores the link existing between 

internal self-determination and democratic governance. It argues that self-determination has 

always had a twofold understanding, an external and internal one. The concept of self-

determination was first interpreted by Wilson as ‘the consent of the governed.’ Later on, many 

authors relied on him to defend the idea that internal self-determination meant a right to 

democratic governance. Scholars have advanced the idea that democratic governance was 

fundamental to the realisation of internal self-determination, giving peoples (construed as the 

whole population of a state) the opportunity to determine for themselves their political status 

and pursue their common development. For ex-colonised peoples, but also all peoples in 

general, having a right to democratic governance would ensure their right of internal self-

determination be given substantive meaning. 

In the second part of this chapter, we will see that the argument that a right to democratic 

governance, whether associated to the right of self-determination or not, (should) exist(s) is not 

a new one. Many authors who can be categorised as belonging to the ‘democratic entitlement 

school’, have defended the idea that a right to democratic governance was emerging in 

international law. I will argue that, while they have had the merit of bringing the subject of 

democratic governance to the table, their restrictive procedural definition of democratic 

governance as well as the lack of centrality of the right of self-determination in their argument 

has undermined their position.  

Finally, in the third part, I will address the critical literature’s reservations concerning the right 

to democratic governance, which are of three kinds. The first views democratic governance as 

a form of cultural imperialism as ‘democracy’ is said to be primarily an idea originating from 

West. The second rejects democracy, describing it as system which furthers inequalities. The 

third critique concerns the informal imperialist use made of the right to democratic governance 

by the West as a tool for imposing their interests. 
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A. Internal Self-Determination Defined as a Right to Democratic Governance 

1. Historical Link to Wilson’s Definition 

As we have seen in the first part of this thesis, the right of self-determination has been 

theoretically divided into an external and an internal dimension. On the one hand, the external 

dimension refers to ‘the choice of the international status of the people and the territory where 

it lives’, thus enabling a people, under certain conditions, to change the international borders 

of a state, be it through the achievement of independence, the integration or assimilation to 

another state. 8 On the other hand, the internal dimension relates to the application of the right 

of self-determination within the confine of an already-existing state, and has received various 

interpretations concerning its practical application: while for some, it should be interpreted as 

giving autonomy to a specific people (e.g. for indigenous peoples) within the state, for others 

it should be restricted to the right for such a people to decide over educational and cultural 

matters, or merely to ‘a right to be heard’. 9 All in all, self-determination should be viewed as 

‘a concept which has developed from a political to a legal principle and manifests itself as a 

right in defined instances’ which ‘do not exhaust the potential of the principle: new forms of 

right are always in the process of generation.’10 

Internal self-determination can apply to two main kinds of peoples: people defined as the whole 

population of a state, and people defined as a minority within a state.11 The above-mentioned 

interpretations have as subjects of the right of internal self-determination ‘peoples’ defined as 

minorities. While noting their existence, in this work, I will not refer to these interpretations 

when using the term ‘internal self-determination’, but rather to what we could call a ‘Wilsonian 

vision’ of the right of internal self-determination where the subject of the right is the whole 

population of a state. According to this vision, internal self-determination means a right to 

‘authentic self-government’ for the people, which in practice, I argue, ought to be translated 

into a right to democratic governance.12 For the whole population of a state, internal self-

 
8 See Part I, Chapter 1 (esp. Cassese). 
9 For more on that see: Charney, J. (2001) ‘Commentary: Self-Determination: Chechnya, Kosovo and East Timor’ 

Vanderbilt Journal of Transnational Law 34, p. 457; McCorquodale, R. (1994) ‘Self-determination: A Human 

Rights Approach' The International and Comparative Law Quarterly 43, p. 864; Klabbers, J. (2006) ‘The Right 

to be Taken Seriously: Self-Determination in International Law’ Human Rights Quarterly 28(1), pp. 186-206. 
10 Thornberry, P. ‘The Democratic or Internal Aspect of Self-Determination with some Remarks on Federalism’ 

in Tomuschat, C. (ed.) Modern Law and Self-Determination (London: Martinus Nijhoff Publishers 1993), p. 119. 
11 Senaratne, K. Internal Self-Determination in International Law (Cambridge: Cambridge University Press 

2021), p. 51. 
12 This interpretation does not prevent the right of internal self-determination from giving rise the other substantial 

rights. As explained, the concept of self-determination can always give rise to new rights, and ‘specific 

manifestations of self-determination…such as the right to exercise control over natural resources’ can be viewed 
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determination means ‘a right of populations to a democratic system of government.’13 This 

right gives ‘prominence to the people’ and ‘emphasizes the need to think about the 

emancipation of peoples from different forms of tyranny in the postcolonial state.’14 But 

internal self-determination requires more than the absence of an oppressive regime, it also calls 

for the existence of a democratic form of governance.  

The two dimensions of the right of self-determination, the external and internal ones, have 

always coexisted as two sides of a same coin. Although, at the time self-determination became 

an international legal principle (and then a right), much attention was given to the practical 

expression of the external dimension of self-determination i.e. during the decolonisation 

process, the concept of internal self-determination has existed for as long as the idea of self-

determination emerged. Indeed, even the American and French revolutionaries who, as we have 

seen, planted the seeds of the idea of self-determination, already referred to both the external 

and internal aspects of self-determination. The American Declaration of Independence 

proclaimed the end of British imperialism i.e. external self-determination, while also promoting 

the idea that the government should derive its powers from ‘the consent of the governed’, i.e. 

internal self-determination.15 The French Revolution, for its part, encapsulated ‘a moment in 

history when people expressed their desire for sovereignty and democratic self-governance’, 

or in order words their desire for internal self-determination, and its leaders gave corpus to the 

external dimension of self-determination when they considered that a plebiscite should happen 

whenever there was a change of sovereignty, in order to determine to which state the territory 

would be allocated.16  

When the term ‘self-determination’ emerged in the twentieth century, it became the spearhead 

of two important and opposed historical figures: Lenin and Wilson. Through time, each of them 

ended up being attached to the defence of primarily one dimension of self-determination, one 

 
as substantive rights attached to the broader right of (internal) self-determination.  Even more, while I do not wish 

to concentrate on such debates, a right to democratic governance, given its deep interrelation with the protection 

of all human rights, could actually ensure the right of internal self-determination of more than the people defined 

as the whole population of a state, but also of peoples within that state such as minorities or indigenous peoples. 
13 Op. Cit., Senaratne note 11, p. 51. 
14 Ibid., pp. 52-53. Senaratne quotes Judge Trindade who said: ‘With the recurrence of oppression as manifested 

in other forms, and within independent states, the emancipation of peoples came to be inspired by the principle of 

self-determination, more precisely internal self-determination, so as to oppose tyranny.’ See ‘Separate Opinion of 

Judge Cançado Trindade’, paras 169–172 at pp. 192-193. Available at: <www.icj-cij.org/files/case-

related/141/141-20100722-ADV-01-08-EN.pdf> [Accessed on 3 December 2021]. 
15 Ibid., Senaratne, p. 14; Cassese, A. Self-Determination of Peoples: A Legal Reappraisal (Cambridge: 

Cambridge University Press 1995), pp. 11-12. See also: Op. Cit., Thornberry note 10, p. 105. 
16 Ibid., Senaratne; Ibid., Cassese; Lynch, A. (2002) ‘Woodrow Wilson and the principle of ‘national self-

determination’: a reconsideration’ Review of International Studies 8, p. 422. 
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side of the coin. Lenin and his vision came to be taken up by socialist countries to advance the 

recognition of a right to external self-determination on the international scene, while Wilson 

came to be known as a champion of self-determination defined as the ‘consent of the governed’, 

or in other words internal self-determination.  

For Lenin, self-determination implied ‘complete freedom to carry on agitation in favour of 

secession, and freedom to settle the question of secession by means of a referendum of the 

nation that desires to secede.’17 While he talked about the use of ‘political democracy’ to settle 

such questions, the right he was promoting for all Russian nations was the one to become 

independent or to secede from ‘the oppressor nation’, in order words a right to external self-

determination.18 When he came to apply his vision on an international scale, Lenin defended 

the idea that self-determination should enable the liberation of all (Western) colonies. He called 

for ‘the unconditional and immediate liberation of the colonies without compensation’ which, 

he stated, amounted to ‘the recognition of the right to self-determination’ – or more precisely 

a right to external self-determination.19 Historically, this vision took primacy over Wilson’s 

vision in the sense that, when self-determination was enshrined as an international legal 

principle and then as a right in the UN instruments, a substantive right came to be attached to 

this external dimension: the right for colonies and non-self-governing territories to become 

independent states. However, while, during the decolonisation process, substantive meaning 

was given to the right of external self-determination, we have seen that such an application of 

the right of self-determination i.e. the achievement of independence for colonies, has not been 

sufficient to put an end to the oppression of the peoples living on such territories. Indeed, in 

the case of the Congo, the oppression of the people, and the corollary absence of self-

determination, continued to take place even after independence.20 This oppression has been 

caused by multiple factors and various actors, both at the national and international level, and 

the mere -though necessary- end of formal imperialism could not enable a complete self-

determination of the Congolese people and stop oppression from taking place. As a result, 

concentrating on one side of the coin, i.e. on the application of a right to external self-

determination, has not been sufficient to ensure a full right of self-determination. Internal self-

 
17 Lenin, V.I. ‘The Socialist Revolution and the Right of Nations to Self-Determination’ in Lenin Collected Works 

(Moscow: Progress Publishers 1964) Volume 22, p. 146. Available at: 

<https://www.marxists.org/archive/lenin/works/1916/jan/x01.htm> [Accessed on 31 August 2018]. 
18 Op. Cit., Senaratne note 11, p. 24. 
19 Op. Cit., Lenin note 17. 
20 See Part II. 
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determination, would also need to be given substantive meaning for their self-determination to 

be realised. 

After the First World War, Wilson called for the redrawing of the disputed borders of Europe 

according to the consent of the population, which would be an application of the external 

dimension of self-determination, however his vision of self-determination went beyond this 

and was primarily one of internal self-determination. To him, the terms ‘self-determination’ 

and ‘self-government’ or ‘consent of the governed’ were synonymous.21 He thus came to be 

described by many authors as the first proponent of internal self-determination on the 

international scene.22 While after the First World War, Wilson’s defence of the principle of 

self-determination ‘divided and created states’, it also and mostly ‘proposed democracy, in the 

light of Wilson’s belief that any universal instruments would be modelled on the Constitution 

of the United States.’23 Wilson believed that ‘the actual will of the people…required to be freed 

from the ill will of autocratic governments for its innate goodness to manifest.’24 Michla 

Pomerance rightly outlined Wilson’s view as ‘an imprecise amalgam of several strands of 

thought, some long associated in his mind with the notion of ‘self-government’, others newly 

hatched as a result of wartime development, but all imbued with a general spirit of democracy’, 

adding that ‘Wilson had long held the idea that every people had the right to select its own 

form of government – an idea that might be termed internal self-determination.’25 Wilson’s 

concept of self-determination can thus be construed as ‘the contemporary liberal idea of 

internal self-determination’ because it includes ‘many of the notions associated with the 

contemporary concept of internal self-determination such as the notions of self-government 

and representative (democratic) governance.’26  

Interpreting substantively internal self-determination as a right to democratic governance 

would be relevant to peoples from ex-colonies who, despite the application of external self-

determination have continued to be the subjects of oppression by both national and 

international actors - as I have outlined in my case-study on the Congo.27 Since the end of the 

 
21 Manela, E. Wilsonian Moment: Self-Determination and the International Origins of Anticolonial Nationalism 

(Oxford: Oxford University Press 2009), p.42. 
22 Cobban, A. The Nation-State and National Self-Determination (New York: Collins 1969); Pomerance, M. Self-

determination in Law and Practice: The New Doctrine in the United Nations (The Hague: Martinus Nijhoff 1982); 

Op. Cit., Senaratne note 11; Op., Cit., Thornberry note 10. 
23 Ibid., Thornberry, p. 106. 
24 Op. Cit., Cobban note 22, p. 63. 
25 Op. Cit., Pomerance note 22, p. 1. 
26 Op. Cit., Senaratne note 11, p. 26. 
27 See Part II. 
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Second World War and the decolonisation process – which gave substantive meaning to the 

right of external self-determination, no substantive international rights have been attached to 

the internal dimension of self-determination, at least not concerning the ‘people’ defined as the 

whole population of a state.28 Interpreting internal self-determination as a right to democratic 

governance would enable ex-colonisedl peoples to finally exercise their ‘complete’ right of 

self-determination, one that would address both sides of the coin and to put a definite end to 

their formal and informal subjugation, empowering them towards both their national and 

international oppressors. 

2. The Link Between Internal Self-Determination and Democratic Governance 

While Wilson could be seen as the first precursor of an interpretation of the right to internal 

self-determination as a right to democratic governance, many are the authors who have also 

held such a position, often considering the two to be synonymous.29 Patrick Thornberry, for 

example, affirmed that ‘the promise of democratic or internal self-determination is to translate 

the achievement of freedom by a people into a continuing process of authentic self-rule, to 

anchor their liberation in the culture of democracy.’30  

The interpretation of internal self-determination as a right to democratic governance can be 

drawn from several important international instruments and from the work of human rights 

international bodies. The first article of the ICCPR and ICESR which proclaims the right of 

self-determination should be read ‘as affirming the self-direction of each society by its people, 

and thus as affirming the principle of democracy at the collective level.’31 This position has 

held by the UN Human Rights Committee which identified ‘as the beneficiaries of self-

determination the people of existing states’ and equated ‘their right of self-determination with 

the existence within the State of a continuing system of democratic government based on public 

participation’, while refuting the existence of a general right to secession.32 The UN Human 

 
28 Indeed, substantive meaning has been given to the right of internal self-determination interpreted as right for 

minorities or indigenous peoples. 
29 Op. Cit., Cassese note 15; Crawford, J. ‘Democracy and the Body of International Law’ in Fox, G. and Roth, 

B. (eds.) Democratic Governance and International Law (Cambridge: Cambridge University Press 2000); Rosas, 

A. ‘Internal Self-Determination’ in Tomuschat, C. (ed) Modern Law and Self-Determination (London: Martinus 

Nijhoff Publishers 1993), pp. 225-252; Salmon, J. ‘Internal Aspects of the Right to Self-Determination: Towards 

a Democratic Legitimacy Principle?’ in Tomuschat, C. (ed) Modern Law and Self-Determination (London: 

Martinus Nijhoff Publishers 1993), pp. 253-282; Op. Cit., Senaratne note 11; Op. Cit., Thornberry note 10, pp. 

101-138. On a more philosophical perspective see also: Christiano, T. ‘Self-Determination and the Human Right 

to Democracy’ in Cruft, R., Liao, M. and Renzo, M. (eds.) Philosophical Foundations of Human Rights (Oxford: 

Oxford University Press 2015), p. 459. 
30 Ibid., Thornberry, p. 102. 
31 Op. Cit., Crawford note 29, p. 94. 
32 Ibid., pp. 94-95; McGoldrick, D. The Human Rights Committee (Oxford: Clarendon Press, 1991), pp. 247-58. 
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Right Committee also commented on the close link existing between the right of self-

determination and the realisation of all other human rights, describing it as a prerequisite of all 

other human rights. Indeed, in its General Comment 12, the UN Human Rights Committee 

described the right of self-determination as ‘an essential condition for the effective guarantee 

and observance of individual human rights and for the promotion and strengthening of those 

rights’, adding that it is ‘apart from and before all of the other rights.’33 And, while Comment 

12 did not explicitly mentioned a right to democratic governance, it called for states to outline 

‘the constitutional and political processes which in practice allow the exercise of [the right of 

self-determination].’34 It can be drawn from this affirmation that the right of self-determination 

was not exhausted by the simple achievement of independence for colonised peoples, and that 

‘the authentic expression of peoples’ rights’ calls for more than the application of external self-

determination. 35 

Another major argument in favour of interpreting internal self-determination as giving rise to 

a right to democratic governance can be found in the Declaration on Principles of International 

Law Friendly Relations and Co-operation among States in accordance with the Charter of the 

United Nations which, in an indirect manner, connects self-determination  with the idea of 

representation and human rights.36 Indeed, the Declaration supposes that ‘to conduct 

themselves in compliance with the principle of equal rights and self-determination of peoples’, 

sovereign and independent states shall ‘[possess] a government representing the whole people 

belonging to the territory without distinction as to race, creed or colour.’37 However, as Antonio 

Cassese analysed, it is ‘difficult to discern any consistent action taken in the international arena 

to protect the rights of peoples subjected to authoritarian or despotic governments, and based 

on the principle that such governments are in violation of their people’s right to self-

determination.’38 He explained this reluctance by the fear of states to engage in internal affairs 

of other sovereign states, concluding that ‘the need to champion democratic values has all too 

often been subordinated to the desire to preserve intact the principle of State sovereignty.’39 

The result of such hierarchy between the principle of State sovereignty and the right of internal 

 
33 UN Human Rights Committee, General Comment 12 in UN doc. CCPR/C/21/Add. 3, para 1. 
34 Ibid., para 4; Op., Cit., Thornberry note 10, p. 112. 
35 Ibid., Thornberry, p. 121. 
36 Ibid., p. 120. 
37 UN General Assembly, Declaration on Principles of International Law concerning Friendly Relations and 

Cooperation among States in accordance with the Charter of the United Nations, 24 October, A/RES/2625(XXV) 

relations, saving clause. (Declaration on Friendly Relations) 
38 Op. Cit., Cassese note 15, p. 102. 
39 Ibid., p. 103. 
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self-determination has unfortunately often been the incomplete self-determination and 

continued subordination of ex-colonised peoples as it has been the case in the Congo. As 

Anghie could probably point out, here again, the doctrine of state sovereignty has been used to 

maintain a form of domination.40 Nonetheless, it is relevant to note that in the most recent 

decisions of the ICJ on the right of self-determination (i.e. the Kosovo AO and the Chagos 

AO), states seem to ‘have emphasized this democratic and human rights dimension of internal 

self-determination.’41 Moreover, while the ICJ itself has not yet commented on internal self-

determination, judges in their separate opinions have done so, recognizing ‘internal self-

determination as promoting democratic governance and human rights.’42 Internal self-

determination can (and should) thus be ‘understood as promising independence, democratic 

governance and popular sovereignty’ to the whole population of a state as it is essential to 

protect its basic democratic and human rights, whether they are being ‘threatened by its own 

government or by an external force.’43 A right to democratic governance would constitute the 

substantive interpretation of the internal dimension of the right of self-determination and enable 

all peoples, including ex-colonised peoples, to fully enjoy their right. However, now that we 

have established that there are many arguments in favour of interpreting the right of internal 

self-determination as a right to democratic governance, two questions should be addressed: 

what is the definition of democratic governance? And, does a right to democratic governance 

already exist in international law?  

B. The ‘Emerging Right to Democratic Governance 

1. The Democratic Entitlement School 

In the 1990s, following the end of the Cold War, many states all around the world transitioned 

-more or less successfully- towards democratic regimes. This trend started first, a few years 

before the Berlin Wall’s fall, in Southern Europe, followed then by Latin America, Eastern 

 
40 Anghie, A. Imperialism, Sovereignty, and the Making of International Law (2012); see also Part I of this thesis. 
41 Op. Cit., Senaratne note 11, p. 56. For example, as Senaratne explains, the Netherlands argued in its submission 

concerning Kosovo’s unilateral declaration of independence that ‘the denial of fundamental human rights and the 

absence of a government which represents the whole people belonging to a state amounted to the noncompliance 

with the principle of ‘equal rights and self-determination of peoples’, and such non-compliance ‘may also be 

described as a violation of the right to internal self-determination’.’ See ‘Written Statement of the Kingdom of 

the Netherlands’ (17 April 2009), para 3.10 at p. 9. Available at: <www.icj-cij.org/files/case-

related/141/15652.pdf> [Accessed on 3 December 2021]. The Netherlands was equally vocal concerning internal 

self-determination in its submission concerning the Archipelagos islands, see ‘Written Statement of the Kingdom 

of the Netherlands’ (27 February 2018), para 2.6 at p. 4. Available at: <www.icj-cij.org/files/case-related/169/169-

20180227-WRI-01-00-EN.pdf> [Accessed on 3 December 2021].  
42 Ibid., Senaratne, p. 57. 
43 Ibid., pp. 45;58.  

http://www.icj-cij.org/files/case-related/141/15652.pdf
http://www.icj-cij.org/files/case-related/141/15652.pdf
http://www.icj-cij.org/files/case-related/169/169-20180227-WRI-01-00-EN.pdf
http://www.icj-cij.org/files/case-related/169/169-20180227-WRI-01-00-EN.pdf
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Europe, East Asia, and, finally, Africa.44 The transition in Africa was particularly impressive 

in that, in only a few years, the number of democratic regimes went from four to eighteen in 

1992, and, by the end of 2000, only five African states had not held democratic elections.45 

This ‘unmistakable trend’ prompted the interest of international lawyers and institutions for 

democracy, which they often linked with the concept of good governance.46 As Kofi Annan 

declared:  

Good governance comprises the rule of law, effective state institutions, transparency and 

accountability in the management of public affairs, respect for human rights, and the 

meaningful participation of all citizens in the political process of their countries and in decisions 

affecting their lives.’47 

This link between ‘the full exercise of political liberties, improvement in living standards, 

reducing poverty, and the achievement of economic and social objectives’ led many states to 

promote democratic governance, especially ‘in the aftermath of violent conflicts, in the wake 

of the demise of authoritarian regimes, and following political crisis.’48 While before the fall 

of the Berlin Wall, the political regime of a state was exclusively seen as an internal matter, 

and the absence of self-rule was only unacceptable when the power was exercised by an 

external force -except in the notable cases of apartheid, fascist systems, and colonies, 

afterwards, the absence of self-rule for the peoples living under non-democratic regimes started 

to get the attention from the international community.49  

This trend thus prompted the interest of authors in the right to democratic governance. The 

most cited of them all is certainly Thomas Franck who argued that there existed in international 

 
44 Op. Cit., Crawford note 29, p. 101. On this subject see also (as cited by Crawford): Held, D. (ed.) Prospects for 

Democracy. North, South, East, West (Cambridge, Ma.: Polity Press, 1993), part IV; Higley, J. and Gunther, R. 

Elites and Democratic Consolidation in Latin America and Southern Europe (Cambridge: Cambridge University 

Press 1991); Huntingdon, S. The Third Wave: Democratization in the Late Twentieth Century (Oklahoma: 

University of Oklahoma Press 1991); O’Donnell, G. and Schmitter, P. Transitions from Authoritarian Rule 

(Baltimore: The Johns Hopkins University Press 1986); Pridham, G. Encouraging Democracy: The International 

Context of Regime Transition in Southern Europe (Leicester: Leicester University Press 1991); Przesvorski, A. 

Democracy and the Market: Political and Economic Reforms in Eastern Europe and Latin America (Cambridge: 

Cambridge University Press 1991). 
45 Gylfason, T. (2013) ‘Democracy in Africa’ Africagrowth agenda 10(4), pp. 6-11; Udombana, N. (2003) 

‘Articulating the Right to Democratic Governance in Africa’ Michigan Journal of International Law 24, p. 1219. 
46 Ibid., Udombana, p. 1219; Mazrui, A (1992) ‘Planned Governance and the Liberal Revival in Africa: The 

Paradox of Anticipation’ Cornell International Law Journal 25, p. 541. 
47 Report of the Secretary-General on the work of the Organization, GAOR, 52nd Sess., Supp. No. 

I (A/52/I), 1997, p. 5, para. 22. 
48 Sagasti, F. ‘A Human Rights Approach to Democratic Governance and Development’ in the UN (ed.) Realizing 

the Right to Development (United Nations 2013), p. 127. 
49 d’Aspremont, J. (2011) ‘The Rise and Fall of Democracy Governance in International Law: A Reply to Susan 

Marks’ The European Journal of International Law 22(20), p. 552. 
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law an ‘emerging right to democratic governance.’50 One of his arguments was that the right 

of self-determination, together with freedom of expression and the right to free and open 

elections, formed the three components of the right to democratic governance, which he called 

the democratic entitlement.51 While Franck relied to some degree on the right of self-

determination to support his argument, it did not hold the right to democratic governance and 

the right of self-determination to be synonymous.52 He defined democracy as ‘the right of 

people to be consulted and to participate in the process by which political values are reconciled 

and choices made.’53 The right to democratic governance, which Franck called ‘democratic 

entitlement’, is rooted, according to him, in three components: the right of self-determination 

– i.e. ‘the historic root from which the democratic entitlement grew’54; free expression which 

encompasses several civil and political rights contained in the ICCPR, i.e. the freedoms of 

thought (art.18), expression (art. 19), and association (art. 22); and the right to free and open 

elections contained in article 25 of the ICCPR, which encompasses the right for citizens to take 

part in the conduct of public affairs, and the right to vote and be elected at genuine periodic 

elections. Franck affirmed that: 

A bright line links the three components of the democratic entitlement. The rules, and the 

processes for realizing self-determination, freedom of expression and electoral rights, have 

much in common and evidently aim at achieving a coherent purpose: creating the opportunity 

for all persons to assume responsibility for shaping the kind of civil society in which they live 

and work.55 

Franck focused mainly on demonstrating this emerging right to democratic governance existed. 

He discussed the question of legitimacy in international law, arguing that, since the end of the 

Cold War, the international community would recognise only democratic governments as 

legitimate. He affirmed that this right ‘which [required] democracy to validate governance… 

[was] becoming a requirement of international law, applicable to all and implemented through 

 
50 Op. Cit., Franck note 3. 
51 Ibid., p. 52. 
52 Tierney, S. (2002) ‘The Search for a New Normativity: Thomas Franck, Post-modern Neo-tribalism and the 

Law of Self-determination’ EJIL 13(4), p. 950. See also the EJIL Symposium on Thomas Franck (of which 

Tierney’s article is part): Cullen, H. (2002) ‘The Role of History in Thomas Franck’s Fairness in International 

Law and Institutions’ EJIL 13(4), pp. 927-40; Franck, T. (2002) ‘Epistemology at a Time of Perplexity’ EJIL 

13(4), pp. 1025-30; Kristiostis, D. (2002) ‘Imagining the International Community’ EJIL 13(4), pp. 961-92; 

Scobbie, I (2002) ‘Franck’s Fairness’ EJIL 13(4), pp. 909-25; Tasioulas, J. (2002) ‘International Law and the 

Limits of Fairness’ EJIL 13(4), pp. 993-1023. 
53 Franck, T. ‘Legitimacy and the Democratic Entitlement’ in Fox, G. and Roth, B. (eds.) Democratic Governance 

and International Law (Cambridge: Cambridge University Press 2000), p. 25.  
54 Ibid., p. 52. 
55 Op. Cit., Franck note 3, p. 79. 
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global standards, with the help of regional and international organizations.’56 The right to free 

and fair elections is central in Franck’s understanding of the right to democratic governance. 

He sees as ‘essential’ the ‘consent to the process by which the populace is consulted by its 

government.’57 In this context, he particularly emphasised the need for monitoring processes 

to be clearly defined and to gradually become international legal obligations, as well as the 

possibility for the international community to collectively intervene if a legitimate democratic 

government came to be overthrown by totalitarian forces.58  

Many authors followed Franck’s path in arguing that a right to democratic governance had 

emerged, or was emerging, in international law. They have been labelled as the ‘democratic 

entitlement school.’59 In this context, the right of self-determination was not central, as I will 

explain in the next section. Their argument rather focused on three things: the place of the right 

to democratic governance within the existing international and human rights corpus, showing 

that international or regional organisations had in practice recognised such a right, and arguing 

for the innate goodness of this emergence. 

First, the democratic entitlement school proponents viewed the right to democratic governance 

as part of the human rights corpus, and consequently ‘subject to international protection 

through appropriate procedures of monitoring and enforcement.’60 Cerna even argued that the 

simple fact of ‘becoming party to a human rights instrument’ presupposed that a state was ‘to 

 
56 Ibid., p. 47. 
57 Franck, T. ‘Democracy as a Human Right’ in Henkin, L. and Hargrove, L. Human Rights: An Agenda for the 

Next Century (Washington D.C.: American Society of International Law 1994), p. 75. 
58 Op. Cit., Franck note 3, pp. 90-1. 
59 Op. Cit., d’Aspremont note 49, p. 553. These scholars have in common their attachment to the idea that 

democracy plays ‘a crucial role in the international legal order and have swiftly provided various optimistic 

accounts of the extent of the legal changes brought about by democracy’, though to different degrees. See: Cerna, 

C. (1994–1995) ‘Universal Democracy: An International Legal Right or the Pipe Dream of the West?’, 27 NYU 

Journal of International Law and Politics, pp. 289-329; Op. Cit., Crawford note 29; Fox, G. and Roth, B. (eds.) 

Democratic Governance and International Law (Cambridge: Cambridge University Press 2000); Fox, G. and 

Nolte, G. ‘Intolerant Democracies’ in Fox, G. and Roth, B. (eds.) Democratic Governance and International Law 

(Cambridge: Cambridge University Press 2000), p. 400; d’Aspremont, J. L’Etat Non Démocratique en Droit 

International – Etude Critique du Droit International Positif et de la Pratique Contemporaine (Paris : Editions 

A. Pedone 2008) ; Peters, A. ‘Dual Democracy’, in Klabbers, J. Peters, A. and Ulfstein, G. (eds.) The 

Constitutionalization of International Law (Oxford: Oxford University Press 2009), p. 273; Pippan, C. 

‘International Law, Domestic Political Orders, and the “Democratic Imperative”: Has Democracy Finally 

Emerged as a Global Legal Entitlement?’, Jean Monnet Working Paper 02/10, available at < 

https://jeanmonnetprogram.org/wp-content/uploads/2014/12/100201.pdf> [accessed on 10 October 2022]; 

Sicilianos, I. ‘Les Nations unies et la Démocratisation de l’Etat: Nouvelles Tendances’, in Mehdi, R. (ed.), La 

contribution des Nations unies à la démocratisation de l’Etat (Paris: Editions A. Pedone 2002), p. 13; Wheathley, 

S. (2002) ‘Democracy in International Law: A European Perspective’, The International and Comparative Law 

Quarterly 51 (2), pp.  225-48. For a more philosophical account on the relation between democracy and the rule 

of law see: Habermas, J. Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy 

(Cambridge: Polity Press 1997). 
60 Op. Cit., Marks note 5, p. 38. 
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organize itself along democratic lines.’61 They analysed how this new international norm had 

consequences on foundational international doctrines such as the ones of recognition and 

sovereignty. The recognition of a government as the legitimate representative of a state was no 

more viewed as depending on effective control of the territory, but on whether the latter was 

democratically elected.62 Rather than the effective control doctrine, it was thus ‘the internal 

process of gaining power… in accordance with international [democratic] standards’ which 

shall affect a government’s legitimacy.63 Similarly, the source of sovereignty was not to be 

found in the state anymore but directly in its citizens, thus modifying the concept from ‘state 

sovereignty’ to ‘popular sovereignty’.64  

Secondly, the proponents of this ‘democratic entitlement school’ often referred to the rules and 

practices of regional organisations to sustain their argument that a right to democratic 

governance had emerged.65 For example, James Crawford enumerated a number of 

developments in international law showing a pro-democratic tendency such as ‘the developing 

practice of election monitoring’ by international, regional, and non-governmental 

organisations, the institutionalisation of such elections monitoring functions by the Conference 

on Security and Co-operation in Europe (now OSCE) or by the Organisation of American 

States (OAS), and the involvement of regional human rights courts on these matters such as 

the European Court of Human Rights (ECtHR) and the Inter-American Commission on Human 

Rights.66 Jackson Nyamuya Maogoto, another member of the ‘democratic entitlement school’, 

argued that ‘the greatest progress in specifying the elements of democratic governance [had] 

been made in regional systems and, in particular, within the OSCE.’67 The latter enumerated a 

list of characteristics which should be met by a democratic state:  

(1) free elections; (2) the need for representative government; (3) accountability of the 

executive to an elected legislature or the electorate as a whole; (4) a clear separation 

 
61 Op. Cit., Cerna note 59, p. 295. 
62 Ibid., p. 38. 
63 Bernatskyi, B. (2018) ‘Franck’s Right to Democratic Governance and the Role of Democratic Sanctions’ Kyiv-

Mohyla Law and Politics Journal 4, p. 140. 
64 Ibid.; Fox, G. (1992) ‘The Right to Political Participation in International Law’ in ‘National Sovereignty 

Revisited: Perspectives on the Emerging Norm of Democracy in International Law’, Proceedings of the American 

Society of International Law, p. 601. 
65 Op. Cit., d’Aspremont note 49, p. 553. 
66 Op. Cit., Crawford note 29, pp. 103-5. 
67 Maogoto, J. N. (2003) ‘Democratic Governance: an Emerging Customary Norm’ University of Notre Dame 

Australia Law Review 5, pp. 70-1. 
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between the State and political parties; (5) an independent judiciary; (6) military and police 

forces under civilian control; and (7) a panoply of related human rights.68 

Finally, they also highlighted the fact that ‘international and regional organizations [had] 

created a range of mechanisms to promote and secure democratic governance in member 

states’: 

Within the United Nations, there is now an Electoral Assistance Division, and democracy 

promotion is also part of the Organization’s activities in the fields of postconflict 

reconstruction, the rule of law, and conflict resolution. Within the European Union, the 

existence of stable institutions for guaranteeing democracy is among the criteria for admission 

to membership, while the Organization of American States explicitly proclaims democracy as 

an internationally guaranteed right and allows for the suspension of member states in which a 

democratically elected government is overthrown. In various forms, democracy promotion is 

likewise a feature of the work of the Organization for Security and Cooperation in Europe, the 

African Union, the Commonwealth, and Mercosur.69 

Nonetheless, it must be recognised that there were still regions and states where the norm of 

democratic governance had not (yet) emerged, especially in Asia and in the Middle East, thus 

creating ‘an uncertain foundation for a global norm.’70 China and the oil-producing Muslim 

states such as Saudi Arabia remained notable exceptions to the emerging rule.71 As 

d’Aspremont noted ‘if the requirement of democratic origin of governments is considered as a 

customary obligation, China could be considered a persistent objector.’72 However, the main 

conclusion was that it was clear that a democratic trend was taking place around the world and 

that ‘the failure to do good everywhere should not be seen as a bar to doing good anywhere.’73  

Thirdly, proponents of the ‘democratic entitlement’, beside concentrating on proving the 

emergence of a right to democratic governance in international law, also championed the 

existence of this norm for the potential good it could bring to the world. Four main kinds of 

 
68 Ibid., p. 71; OSCE (1990) ‘Conference on Security and Cooperation in Europe: Document of the Copenhagen 

Meeting of the Conference on the Human Dimension', ILM 29, p. 1305. 
69 Marks, S. (2011) ‘What Has Become of the Right to Democratic Governance?’ EJIL 22(2), p. 511; for the first-

hand source see Fox, G. (March 2008) ‘Democracy, Right to International Protection’, Max Planck Encyclopaedia 

of Public International Law, available at <https://opil.ouplaw.com/home/mpil> [Accessed on 18 January 2022].  
70 Ibid., Fox, para 35. 
71 Knippers, J. ‘What Kind of Democracy Does the ‘Democratic Entitlement’ Entail?’ in Fox, G. and Roth, B. 

(eds.) Democratic Governance and International Law (Cambridge: Cambridge University Press 2000), pp. 519-

20. 
72 Op. Cit., d’Aspremont note 49, p. 563 ; Op. Cit., d’Aspremont note 59 (L’Etat Non Démocratique…). 
73 Fox, G. and Roth, B. (2001) ‘Democracy and International Law’, Review of International Studies 327, p. 338. 
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justifications for the establishment of democratic governance have been identified.74 First, there 

is the idea that democracy is essential to secure all other human rights. Authors are thus 

pointing at ‘the mutually reinforcing nature of broad political participation and individual 

freedom.’75 Secondly, democracy is seen as a good means of preventing internal armed 

conflicts. As Kofi Annan pointed out: ‘in the absence of genuinely democratic institutions, 

contending interests are likely to seek to settle their differences through conflict rather than 

through accommodation… democratization gives people a stake in society. Its importance 

cannot be overstated, for unless people feel that they have a true stake in society lasting peace 

will not be possible.’76 Thirdly, studies have shown that liberal democracies did not go at war 

against each other.77 Promoting democratic governance thus equates to promoting world peace. 

While there have been some debates about drawing such a conclusion, many authors put this 

‘world peace’ argument forward when defending an international right to democratic 

governance.78 The final kind of justification for democratic governance is that there exists ‘a 

range of emerging international norms, unrelated to democratization, [which] have come to 

rely upon implementation through democratic processes.’79 The examples provided by Fox and 

Roth are: ‘the international efforts to protect the environment, to fight official corruption, and 

to promote the rights of indigenous peoples.’80 They argue that ‘in each of these cases, 

instruments establishing the regimes provide for the maximum degree of popular participation’ 

and that ‘the instruments also require the sort of transparent decision-making processes and 

free flow of information that are typical of democratic systems.’81 

2. A Twofold Criticism of the Democratic Entitlement School 

 
74 Fox, G. and Roth, B. ‘Introduction: The Spread of Liberal Democracy and Its Implications for International 
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77 Op. Cit., Marks note 5, pp. 47-8. 
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While in my endeavour to give substance to the Wilsonian understanding of self-determination, 

Franck and the democratic entitlement school constitute essential resources, two issues can be 

raised: the lack of centrality of the right of internal self-determination in their argument, and 

their reliance on a merely procedural definition of the right to democratic governance. 

Firstly, through time, the hypothesis that a right to democratic governance had emerged in 

international law has not been confirmed. Indeed, while there exist, as explained earlier, rules 

and mechanisms at the international but mostly regional level concerning democratic 

governance, such as for example the requirement of democracy as a criterion for EU 

membership or the UN’s work on democracy promotion, there is a significant contrast amongst 

different regions of the world.82 Where in European and the inter-American practice, 

democracy holds a norm status, in Asia and the Middle East, democracy promotion is not part 

of the regional apparatus. As a result, there is a ‘wide spectrum of commitment to democratic 

governance [which] provides an uncertain foundation for a global norm.’83 Moreover, another 

difficulty in considering it as an ‘emerged right’ is that, as we shall see here after, there is no 

international consensus yet about the definition of the right to democratic governance. Thus, 

we cannot consider the right to democratic governance as lex lata. However, what I ague here 

is that the right to internal self-determination should be interpreted as a right to democratic 

governance in international law. In this context, the work of the democratic entitlement school 

is an important source. One issue with its work though is that, while the right of self-

determination has sometimes -but not systematically- been mentioned by the proponents of the 

‘democratic entitlement’ as a legal ground for such a norm, it is not as central to their argument 

as other rights, e.g. the right to political participation.84 Moreover, their argument is mainly 

centred around international law issues such as whether the right to democratic governance 

already exists or whether it conflicts with other international law doctrines, and around the 

benefits of such a right for national and international peace. I believe that, relying more 

systematically and explicitly on the right of (internal) self-determination as the main legal 

source of a right to democratic governance would give more depth to the idea that democracy 

is essential to secure all other human rights, an idea which they have themselves defended as 

we have seen. Indeed, the right of self-determination is a human right, and by essence is 

interrelated to all other human rights. Moreover, as we have seen, it is enshrined in the first 

articles of the ICCPR and ICESCR, intentionally making it the prerequisite for the enjoyment 

 
82 Op. Cit., Marks note 69, p. 511 
83 Op. Cit., Fox note 69. 
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of all human rights. Interpreting the right of (internal) self-determination as a right to 

democratic governance would directly make the latter a human right. The questions could thus, 

rather than being centred around proving the emergence of a right to democratic governance in 

international law (which is not a sustainable argument), become centred around how to 

internationally guarantee and protect a right to democratic governance which, as the substantive 

interpretation of the right of internal self-determination, has as a central concern, rather than 

peacekeeping or the organisation of free elections, the all-encompassing and fundamental 

freedom of peoples to choose their own path. 

Secondly, as mentioned, there is no international consensus on the definition of democratic 

governance.85 While we observe that traditionally state practice concentrates on a procedural 

understanding of democratic governance, i.e. one that equates it to the holding of free, fair and 

periodic elections, a more substantive definition of democratic governance which includes the 

requirement of strong, stable, non-corrupted institutions and the need to protect all human 

rights, has emerged in recent years in international documents.86 A substantive understanding, 

I will argue, is required if the right to democratic governance ought to enable internal self-

determination. However, as Susan Marks noted, proponents of the ‘democratic entitlement 

school’ tend to overly concentrate on the ‘free and fair elections’ aspect of the right to 

democratic governance.87 They are however well-aware of their ‘limited conception of 

democracy.’88 Indeed, Franck sees his definition of democracy as unambitious, and even 

ambiguous given the fact that ‘the terms (e.g., elections, free, fair) inevitably convey different 

meanings in various political cultures.’89 However, he believes that such a definition ‘probably 

represents the limit of what the still frail system of states can be expected to accept and promote 

as a right of people assertable against their own, and other, governments.’90 Fox focuses on 

periodic and genuine elections because, on the one hand, he believes ‘this is the entitlement 

upon which the protection of other democratic rights depends, and, on the other hand, he 

contends that, for monitoring international body, it ‘is much more difficult to stay in a country 

after elections, for the long haul, to monitor all institutions of government and attempt to secure 

 
85 Op. Cit., Marks note 69, p. 511. 
86 Ibid. 
87 Op. Cit., Marks note 5, p. 40. 
88 Ibid. 
89 Ibid.; Op. Cit., Franck note 3, p. 90. 
90 Op. Cit., Franck (1994) note 57, p. 75. 
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key elements of democracy: to make sure there is no political corruption, to ensure that all 

classes are included in the institutions of the power, and so forth.’91  

Such vision of ‘the democratic entitlement’ can be labelled as a procedural definition in which 

democracy is simply described as the implementation of a set of procedures.92 Joseph 

Schumpeter procedurally defined democracy as the ‘institutional arrangement for arriving at 

political decisions in which individuals acquire the power to decide by means of a competitive 

struggle for the people’s vote.’93 This procedural definition of democracy is defended because 

it seems more practical and realist. Moreover, even if Fox recognises that elections are not 

sufficient for the establishment of a democratic society, they are seen as the ‘essential first 

step’.94 However, as we shall see in the next section, such a procedural definition can be the 

source of many abuses. The critical literature, in particular, has been reluctant to the idea of an 

international right to democratic governance, precisely pointing at these abuses. 

C. The Critical Literature and the Right to Democratic Governance 

Franck’s article and the ideas defended by the democratic entitlement school in general, have 

been the object of many divergent reactions. The critical legal literature in particular has been 

quite reluctant to the idea that an international right to democratic governance was emerging 

or should emerge. There exist different kind of criticisms, lying on three different grounds. 

First, there is the critique arguing that ‘democracy’ is essentially a Western idea and imposing 

a right to democratic governance would amount to a form of cultural imperialism. Secondly, 

there is the idea that a democratic system is not a goal one should reach for since it is in such 

a system that lies the very source of inequalities. Thirdly, critical scholars have argued that a 

right to democratic governance is a tool enabling the furtherance of informal imperialist 

behaviours, mainly by Western powers. 

While I intend to demonstrate that the first two grounds are not substantiated in point A, the 

third ground will be addressed thoroughly in point B since, to a certain extent, it is a valid 

criticism which, through factual evidence, has shown how the right to democratic governance 

can be counterproductive to the self-determination of peoples. I will argue that the heart of the 

issue lies in the restrictive procedural definition attached to this right rather than in the right to 

democratic governance itself. Here again, in the same manner that I relied on and then departed 

 
91 Op. Cit., Marks note 5, p. 40; Op. Cit., Fox (1992) note 64, pp. 270-1. 
92 Op. Cit., Fox and Nolte note 59, p. 400. 
93 Schumpeter, J. Capitalism, Socialism and Democracy (New York: Harper, 2d ed.1947), p. 269. 
94 Op. Cit., Fox (1992) note 64. 
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from TWAIL to explain the unfulfilled application of the right of self-determination of ex-

colonised peoples, I also rely on the critical literature’s critique of the right to democratic 

governance to point at the shortcomings of a merely procedural right to democratic 

governance, and then depart from it by proposing, in the last chapter, to interpret the right to 

democratic governance more substantially, rather than simply abandoning it to critique.     

1. The Right to Democratic Governance: Cultural Imperialism and a Source of 

Inequalities 

The right to democratic governance has been considered as ‘imperialist’ in the sense that it is 

viewed as a primarily Western idea being imposed to the rest of the world.95 While it is well 

established in Western societies, ‘the nation-state and its democratic forms may not be for 

export as pure form.’96 Moreover, Koskenniemi argues ‘they may equally well constitute a 

specific product of Western history, culture and, especially, economy.’97 In the Middle East 

and Asia, the rhetoric around democratic governance has been criticised as ‘cultural 

imperialism’, as ‘a misplaced attempt to transplant western institutions and structures of 

governance to countries with radically different cultural and political traditions.’98 Some 

authors have even used the term ‘liberal-democratic jihad’ to expose this kind of behaviour 

from the West, pointing at the fact that this ‘drive to impose a specific liberal-democratic world 

view … has yet to find general acceptance.’99 

The idea that democratic governance would be imperialist in itself because it is essentially a 

western idea being imposed on the rest of the world seems a bit ironic. Indeed, the idea of 

‘imposing freedom’ sounds very much like an oxymoron, like the one of ‘imposing human 

rights’ which are, by the way, also deemed to be primarily of Western origin. The origin of an 

idea does not make it more or less valuable or relevant. It is hard to see how ‘imposing’ a 

substantive right to democratic governance to peoples, or ‘imposing’ human rights to 

individuals, would be dismissed by the peoples concerned. It is however more understandable 

that when such ideas/freedoms come in the way of internal oppressors, the latter would play 

the card of depicting themselves -and their country- as victims of ‘western imperialism’ to 

dismiss such freedoms, thus hiding their own oppressor’s status and continue to grab onto 

 
95 Held, D. Democracy and the Global Order (Cambridge: Polity Press 1995), p. 282. 
96 Koskenniemi, M. ‘Whose Intolerance, Which Democracy?’ in Fox, G. and Roth, B. (eds) Democratic 

Governance and International Law (Cambridge: Cambridge University Press 2000), pp. 439-40. 
97 Ibid. 
98 Op. Cit., Maogoto note 67, p. 78. 
99 Op. Cit., Marks note 69, pp. 512-3; Roth, B. (1997) ‘Popular Sovereignty: The Elusive Norm’ 91 American 

Society International Law Proceedings 91, p. 368. 
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power. As we have seen in our case-study, Mobutu cleverly played this game. While openly 

criticising the West for being imperialist, he enjoyed the money flow coming from it and remain 

in power through the oppression and subjugation of his own people. Moreover, the idea that 

democracy and human rights would essentially be Western products is in itself the object of 

debates. Many are the authors who have argued against such a prejudice.100 Amartya Sen, for 

example (who I will come back to) has shown that in Indian and Chinese traditions ‘elements 

of the idea of human rights [existed].’101 The fact these ideas were ‘configured in a particular 

way in the European Enlightenment’ does not make them, in their intrinsic values, ‘peculiarly 

Western.’102  

Some criticisms of democracy go even further and do not simply point at the origins of 

democracy, but at democracy itself for being a deleterious system. This is for example the case 

of Jodi Dean’s approach which advances that democracy, through its interrelation with 

neoliberalism, creates and furthers inequalities. She argues that ‘[r]eal existing constitutional 

democracies privilege the wealthy. As they install, extend, and protect neoliberal capitalism, 

they exclude, exploit, and oppress the poor, all the while promising that everybody wins.’103 

She sees democracy as the symptom of contemporary political issues rather than its cure.104 

Dean is a leftist political theorist, very critical of neoliberal capitalism, who considers that 

democracy ‘sets parameters which place ‘growth, investment, and profit . . . politically off-

limits’, thus preventing us from organising collective life differently.105 Democracy is caught 

‘in a field of possibility’, the one of neoliberal capitalism, which precludes ‘in advance any 

hope that things might be otherwise.’106 In the same vein, another example of a direct criticism 

of democracy is the one of Alain Badiou who describes it as a system which is ‘the consensual 

representation of capitalism, or of what today has been renamed the “market economy”.’107 As 

Marks synthesises, for Dean and Badiou, ‘democracy [has] become meaningless in the sense 

that all the really important questions [are] out of contention; all that [is] on offer [is], with 

(major and minor) variations, ‘more of the same’ – more transparency, more accountability, 

 
100 See for example: Sen, A. ‘Democracy as a Universal Value’ in May, L. (ed.) Applied Ethics: a Multicultural 

Approach (New York: Routledge 2016). 
101 Op. Cit., Nussbaum note 6, kindle locations 1078-9; Sen, A. (1997) ‘Human Rights and Asian Values’ The 

New Republic, July 14/21, pp. 33–41. 
102 Ibid., Nussbaum. 
103 Dean, J. Democracy and Other Neoliberal Fantasies (Durham: Duke University Press 2009), p. 76. 
104 Ibid.; Op. Cit., Marks note 69, p. 517. 
105 Ibid., Dean; Ibid., Marks. 
106 Ibid., Dean, pp. 76;94. 
107 Badiou, A. The Meaning of Sarkozy (trans. D. Fernbach) (London: Verso Books 2010), p. 91. 
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more diversity, more inclusion within the current framework [i.e. neoliberal capitalism] which 

[is never] itself in question.’108 

It is clear that democracy is not as much a central point of their criticisms as the neoliberal 

capitalist system is. Democracy is described as the tool used to sustain inequalities while 

claiming high moral ground. I will not discuss here neoliberal capitalism, but it is relevant to 

address the critique of democracy as a system which would in itself create, and further 

inequalities. It is indeed true that democracies, even long-established ones, are not exempt from 

critiques and improvement. For example, we will discuss later on in this chapter the fact that, 

as of today, the democratic state system is limited in that it fails to address the fact that, in a 

more and more globalised world, decisions having impact on peoples’ lives, are taken in 

international spheres. It is why some scholars have argued that the democratic system should 

not only be thought of from a national point of view, but also from an international one.  Rather 

than throwing the baby away with the bath water by advocating for a total change of system, 

we should keep aiming at perfecting our democracies because, at the heart of the democratic 

ideal, lies the defence of our freedoms and self-determination. The right to democratic 

governance should be considered as a continuing right, and democracy as an ideal to reach for. 

In this view, long-established democracies are not a done deal but also in a never-ending quest 

for ways to further peoples’ rights. As I will below, thinking about a right to democratic 

governance as having as a central focus the furtherance of people’s right of self-determination 

is a way forward to enhance their freedoms and reduce inequalities through opportunities. 

2. Democratic Governance as the Tool for Informal Imperialism  

Eagleton famously explained: 

Ideology…[is] not just a matter of what I think about a situation; it is somehow inscribed in 

that situation itself. It is no good my reminding myself that I am opposed to racism as I sit down 

on a park bench marked ‘Whites Only’: be the action of sitting on it, I have supported and 

perpetuated racist ideology. The ideology, so to speak, is in the bench, not in my head.109 

In a similar vein, in the process of defending a noble cause, one must be careful not to end up 

using tools which are themselves rooted in what is being fought. While promoting the idea that 

the right of internal self-determination should give rise to a right to democratic governance in 

order to enable peoples to choose their path and get rid of any sources of oppression such as, 
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amongst others, informal imperialism, I should be careful not to end up furthering informal 

imperialism, precisely through the promotion of democratic governance. As Robinson argued: 

Ideology… should not be confused with deliberate falsehood. It is not necessary to assume a 

conspiracy among scholars in the service of hegemony…[W]hat is pertinent is not the 

subjective status or conscious intent…but the objective significance of the scholarship in 

question, independent of its agent, in the ideological rationalization of the new political 

intervention as the ‘promotion of democracy’ and in the provision of technical solutions for 

effectively carrying out this intervention.110 

Indeed, the right to democratic governance has been criticised for the way it has been used to 

informally further imperialist objectives. Martti Koskenniemi is amongst the ones who sees a 

‘neocolonialist strategy’ in the promotion of democracy which is ‘too easily used against 

revolutionary politics that aim at the roots of the existing distributionary system, and it 

domesticates cultural and political specificity in an overall (Western) culture of moral 

agnosticism and rule by the market.’111 Susan Marks, when addressing the issue of ‘pro-

democratic interventions’, whether military or not, and whether unilateral of collective, 

considers that ‘the right to democratic governance makes it possible for powerful outsiders to 

overrule  [all sides of the political struggle] and [claiming the democratic high ground] for 

doing so.’112 James Crawford, being also critical of pro-democratic military intervention, 

argued that the latter would be counterproductive in that they ‘would deny to the people 

concerned – the alleged beneficiaries of the rule – any opportunity to state their own views on 

the events.’113 In the same line of thought, Jean d’Aspremont considers that ‘the overt 

instrumentalization to which democracy has been subjected in the past 20 years and the 

imperialistic policies which have been carried out under its banner have further curtailed the 

credibility and authority of such policies, democracy promotion being growingly demoted to a 

mere code word for ‘regime change’,  which is in practice ‘the replacement of bothersome 

governments by military force or other means.’114 The democratic rhetoric can thus be used to 

justify actions which are actually rooted in other concerns.  

This critique of the right of democratic governance being used as a ‘neocolonialist strategy’ –

is much more audible than the previous ones. Indeed, this argument seems to be sustained by 
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actual facts. For example, there was the U.S. intervention in Iraq. As Carothers argued: ‘the 

Bush administration has also caused the term [democracy promotion] to be closely associated 

with U.S. military intervention and occupation by adopting democracy promotion as the 

principal rationale for the invasion of Iraq.’115 And, rethinking about our case-study on the 

Congo, the support given to Kabila by the US during his coup against Mobutu was justified by 

the Congolese popular support for it, where the main reason for this support was actually the 

AFDL link with the Rwanda, close allied of the US. When Kabila turned out to be just another 

dictator, terrorising its people, the US support did not fade.116   

Here, I could use the words of Horkheimer to answer. He said that an idea should not be 

surrendered ‘to the regressive forces who used them to justify their privileged positions and 

betrayed them whenever it was in their interest to do so’, and that scholars should continue to 

‘critically reappropriate [these ideas] for progressive purposes.’117 Because an idea has been 

misused, it does not mean it shall be thrown away, especially when such an idea ‘[provides] an 

ongoing basis for opposing repression’, then its ‘enduring relevance or…[its] ‘context-

transcending’ import, must be defended.’118 Thus, while we should acknowledge that the right 

to democratic governance has been used to further imperialist goals, rather than abandoning 

the idea, we should dig further. What has actually led to such abuses is the imposition of 

democracy defined as a set of procedural requirements. As Thomas Carothers and Susan Marks 

noted, ‘countries which held democratic elections for the first time in the 1980s and early 1990s 

have, in many cases, either returned to more authoritarian forms of rule or are ‘stalled’ between 

democracy and authoritarianism’, and ‘others still are blighted by extremism and persistent or 

recurrent conflict.’119 This is indeed the case in our case-study on the Congo. The 

‘democratisation’ which took place in the 1990s, with the first democratic elections since 

independence, was merely procedural. While a lot of money was put into the practical 

organisation of the elections, we have seen that little was done to make sure the population had 

been properly informed.120 Thus, the holding of free and fair elections had not been sufficient 

to create a democratic regime where governance was truly based on the consent of the 

governed, as the issues of informal imperialism, corruption, and internal conflicts remained 
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116 See Part II of this thesis.  
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present. Udombana came to the same conclusion when he pointed out that the remaining issues 

with democratic governance in Africa are related: to the lack of competent institutions, such as 

the media, the judiciary, independent commissions, and educational institutions, to poverty and 

illiteracy, to corruption, to aid dependency, and to the pleural character of African societies.121  

As a result, the conclusion can be drawn that democracy needs more than a procedural 

understanding, more than free and fair elections, to develop. Such a restrictive understanding 

of democratic governance can -and has sometimes- lead to the furtherance of imperialist goals. 

However, this does not mean the right to democratic governance should be abandoned. It 

should rather lead us to re-think, re-define the latter in a more substantial manner, one that puts 

the peoples at the centre of the reflection, one that would empower them. This sort of reasoning 

is in line with the idea of attaching a substantive right to the right of internal self-determination. 

I will thus argue in the next chapter that, the right to democratic governance ought to be given 

a substantial definition because, as highlighted by the UNDP and the Capabilities Approach -

upon which I will heavily rely to defend my point, democracy requires more than procedural 

rules, it ‘requires the consolidation of democratic institutions and the strengthening of 

democratic practices, with democratic values and norms embedded in all parts of society.’122 
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II. Chapter 7: A Substantial Definition for the Right to Democratic Governance 

A. Democracy as a Never-Ending Quest 

The substantial understanding of the right to democratic governance has been defined by Fox 

and Nolte as ‘not merely the process of ascertaining the preferences of political majorities but 

a society in which majority rule is made meaningful’: 

The substantive [or substantial] view begins with the proposition that majorities are fluid. In 

order for citizens to move in and out of the majority as issues change, they must at all times 

enjoy a core of political rights that ensures effective participation. In this view, democratic 

procedure is not an end in itself but a means of creating a society in which citizens enjoy certain 

essential rights, primary among them the right to vote for their leaders.123 

What a substantial understanding of democratic governance presupposes is that there are 

procedural as well as substantive requirements to the realisation of this right. While the 

requirement of free, fair, and periodic elections answers the question of the legitimacy of the 

ruling government, other guarantees are still necessary to ensure democratic governance 

(especially if it must enable the effective internal self-determination of peoples) such as stable 

and democratic institutions, non-corruption, and the guarantee of human rights in general, 

including social and economic rights.124 This idea has for example been expressed by the 

Canadian Supreme Court when it affirmed that: ‘Democracy is not simply concerned with the 

process of government. On the contrary...democracy is fundamentally connected to substantive 

goals, most importantly, the promotion of self-government.’125  

 
123 Op. Cit., Fox and Nolte note 59, p. 401. Fox and Nolte use the term ‘substantive definition’, I prefer the term 

‘substantial definition’ as it better refer to the idea that it is a larger definition, one that encompasses both 

procedural requirements as well as the realisation of essential rights. 
124 Op. Cit., Fox and Roth note 74, p. 3. 
125 Supreme Court of Canada, Reference re Secession of Quebec, [1998] 2 S.C.R. 217, para 64. 
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This idea of substantial democratic governance is today defended by the UN which advocates 

for ‘a concept of democracy that is holistic: encompassing the procedural and the substantive 

[dimensions]’, recognising the interdependence existing between democracy and human 

rights.126 As said earlier, the procedural definition is the one generally accepted by state 

practice, but the substantial definition is emerging in the UN rhetoric and in the work of 

scholars such as for example Susan Marks. Defending a substantial understanding of the right 

to democratic governance is recognising the need to take into account a certain number of 

points which have cleverly been outlined by Susan Marks: 

(1) Democracy is not ‘purely an institutional arrangement, organization form or checklist of 

procedures’, but ‘an ongoing process of enhancing the possibilities of self-rule’. 

(2) Democracy is not only ‘a method of government’: ‘the institutions of representative 

government can and must coexist with expanded opportunities for involvement by ordinary 

citizens in public affairs…to ensure that those who rule do so in the interests of all.’ 

(3) Popular periodic elections are not sufficient to ensure legitimacy: ‘state authority [must] be 

required to justify itself to the citizenry on a continuing basis’, which demands ‘a vigorous 

‘public sphere’’, i.e. ‘an arena distinct from the institutions of the state in which citizens can 

come together to define collective goals, shape public policies and evaluate governmental 

activity.’ 

(4) The guarantee of civil and political rights is not sufficient to end ‘inequalities in the capacity of 

citizens to exercise and influence state power’, securing social, economic, and cultural rights is 

also central in order to address ‘political marginalization’. 

(5) ‘Democracy must be conceived as requiring that all citizens have the chance to participate in 

decision-making which affects them’, and thus ‘differences among citizens [such as social 

disparities] [must] not operate as disadvantages.’127 

Moreover, the substantial right to democratic governance must also be thought of as a 

continuing right. Democracy is thus ‘an ongoing process of enhancing self-rule and political 

equality, against a background of changing historical circumstances.’128 Hence, democracy 

should not be seen as a destination some states have reached while others not. On the contrary, 

all states must remain constantly concerned with protecting such a right for their peoples. The 

description of democracy as a never-ending quest has proven to be more relevant than ever in 

 
126 UN, Guidance Note of the Secretary-General on Democracy (27 August 2009), p. 2. Available at: 

<https://www.un.org/democracyfund/sites/www.un.org.democracyfund/files/un_sg_guidance_note_on_democra

cy.pdf> [accessed on 3 July 2023]. 
127 Op. Cit., Marks note 5, pp. 59-60. 
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face of the recent events such as, for example, the Covid-19 crisis. Indeed, even old 

democracies such as France, land of the Enlightenment, have not been immune from totalitarian 

drifts.129 Democracy should thus be thought of as an ideal all nations are concerned with and 

should keep aiming at. In summary, the substantial right to democratic governance should be 

defined as entailing both the procedural requirement of organising free, fair and periodic 

elections, as well as the substantive requirements of creating a state with strong and stable 

institutions, free of corruption, and respectful of all human rights, including social and 

economic rights. Such a right would be adequate to give substantive meaning to the right of 

internal self-determination of peoples defined as the whole population of a state, but also to 

enable the protection of minorities rights as they are part of the human rights framework. 

B. Practical Implications of the Substantial Definition 

1. An Overly Broad Definition? 

The issue most often raised about a substantial understanding of democratic governance is that 

it is ‘so broad as to become almost useless as standards of measurement capable of 

meaningfully evaluating state conduct.’130 As a result, and as we have seen earlier, many 

proponents of the democratic entitlement school have argued that a procedural type of 

 
129 In many western democracies (France, Italy, Belgium, Canada, etc.), fundamental freedoms have been 

undermined in the name of a ‘greater good’, notably through the use the ‘health pass’ or the ‘vaccinal pass’. 

Fundamental rights were used in a carrot-and-stick strategy in which citizens who agreed to follow the government 

guideline (i.e. get vaccinated, while there was no legal obligation to) would ‘re-gain’ their freedoms, while the 

others stayed at the margin of society, unable to get access to transports, recreational activities, or even, to 

healthcare, and in some cases, to their jobs in such sectors as horeca or retail. Arguing that all freedoms knew 

some limitations and that the emergency of the situation validated such restrictions, the authorities, backed up by 

the highest judicial courts, deeply undermined the essence of our democratic and fundamental freedoms. Indeed, 

while these arguments could be relevant to restrictions such as the lockdowns or a (legal) vaccinal obligation, they 

become flawed when they are used to validate a system in which the authorities were retaining people’s freedoms 

for as long as they did not comply with their mere guideline on vaccination. They paradoxically affirmed people 

remained free to make an informed and educated choice about vaccination, while blackmailing them to retain their 

freedoms if they did not follow the ‘right path’. In a democratic state, the end (even when noble) does not justify 

the means. The pandora box has been opened: what future guidelines, deemed to be ‘the good choice’ by the 

authorities, will we have to follow in order to ‘re-gain’ access to fundamental freedoms which are already 

supposed to be ours? (For more on that see: Sizaire, V. ‘Un passeport pour la coercition ? À propos de la décision 

n° 2022-835 DC du 21 janvier 2022 du Conseil constitutionnel’ (Mai 2022), available at 

<https://journals.openedition.org/revdh/14620> [accessed on 18 October 2022]; Bandelier, S. Dressel, C. Lanier, 

C. and Steger-Kicinski, A. ‘Retour sur le passe vaccinal : libre disposition de son corps et consentement aux 

soins’, La Revue des Droits de l’Homme (Mai 2022), available at <https://journals.openedition.org/revdh/14638> 

[accessed on 18 October 2022]; Gelot, G. Godel-Rouschmeyer, T. and  Gourde-Bouchard, N. ‘Avis de la 

Défenseure des droits sur les passes sanitaire et vaccinal : alerte sur les effets de l’urgence’, La Revue des Droits 

de l’Homme (Juin 2022), available at <https://journals.openedition.org/revdh/14705#tocto2n4> [accessed on 18 

October 2022]; Défenseur des Droits de la République Française, ‘Communique de Presse : Extension du Passe 

Sanitaire – Les 10 points d’alerte de la Défenseure des Droits’ (20 Juillet 2021). Available at 

<https://www.defenseurdesdroits.fr/fr/communique-de-presse/2021/07/extension-du-passe-sanitaire-les-10-

points-dalerte-de-la-defenseure-des>  [accessed on 18 October 2022] 
130 Op. Cit., Fox note 69, para 35. 

https://journals.openedition.org/revdh/14638
https://journals.openedition.org/revdh/14705#tocto2n4
https://www.defenseurdesdroits.fr/fr/communique-de-presse/2021/07/extension-du-passe-sanitaire-les-10-points-dalerte-de-la-defenseure-des
https://www.defenseurdesdroits.fr/fr/communique-de-presse/2021/07/extension-du-passe-sanitaire-les-10-points-dalerte-de-la-defenseure-des


174 
 

democracy, such as what has been called the ‘low-intensity democracy’, should be enforced. 

The idea of low intensity democracy was to promote the transition to liberal democratic system 

in post-communist and developing countries. In such a vision of ‘low-intensity' 

democratisation, procedural requirements ‘-above all, the holding of periodic multiparty 

elections and the official separation of public powers- are taken largely to suffice’, whereas 

more substantial democratic standards such as ‘enhancing respect for human rights, social 

justice, and civilian control of the military’ are not regarded as realist objectives.131  

However, such vision itself is not exempt from criticisms. First, as explained earlier, the critical 

literature has criticised such procedural approaches of democracy promotion on the accounts 

that it furthered imperialism, and that it did not create stable governments in the long run. And, 

secondly, such vision ‘attaches overriding importance to the form of elections’ which should 

be free, fair, open to all citizens, and without procedural irregularities, in the name of the idea 

that low intensity democracy is, in any case, ‘preferable to authoritarianism and 

dictatorship.’132 However, the choice is way broader than that, as I will outline in the next 

sections. Many are the authors who have advanced proposals which can give life to a substantial 

understanding of democratic governance. 

2. Examples of Proposals for the Application of a Substantial Right to Democratic 

Governance 

Contrary to what proponents of low intensity democracy would have us believe, other paths to 

promoting democracy are available. Indeed, some have attempted to put forwards proposals 

that circumvent the issues of lack of meaningful implementation – as well as other issues- of a 

substantial right to democratic governance. In order to prove my point, I will in turn outline the 

proposals of Robinson, Marks, and Held. While not all relevant to my endeavour, they are 

worth mentioning in order to illustrate the variety of proposals available to give rise to a 

substantial understanding of democratic governance.133  

The idea behind the ‘popular democracy’ model proposed by Robinson, is to ‘[conjoin] 

representative government to forms of participatory democracy that hold states accountable 

beyond the indirect mechanism of periodic elections.’134 In such a vision, ‘respect for human 

rights, civil liberties, the rule of law, and elections’ are only ‘pre-conditions for processes of 
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133 Except for Held’ s proposal of cosmopolitan democracy for which I do not have the space to elaborate further. 
134 Op. Cit., Robinson note 5, p. 57. 
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democratization, which unfold to the extent that structures are developed which allow for…the 

direct participation of majorities in their own vital affairs.’135 According to Robinson, this 

model would allow ‘the resolution of such material problems as housing, health, education, 

access to land, cultural development, and so forth’, thus addressing socio-economic issues.136 

To him, redressing the barriers in the socio-economic domains goes hand in hand with a 

democratization of the society.137 To a certain extent, Robinson thus falls within the idea of the 

Capabilities Approach -on which I will elaborate later on- in that he identifies the difference 

between formal equality of participation and actual inequality of influence raising from, for 

example, socioeconomic features. The Capabilities Approach points at the need to create an 

enabling environment in which all peoples would have the opportunity to equally exercise their 

(interrelated) fundamental freedoms. However, Robinson frames his argument around the idea 

of class struggle and how ‘popular democracy requires supersession of capitalism’, where my 

main focus is giving the right of internal self-determination substantive meaning, without 

questioning the fact democratic governance would be possible in a capitalist system or making 

a crusade against capitalism and the ‘transnational elite.’138 

There is also the proposal advanced by Susan Marks who believes we should think of 

democratic governance as a principle of international law, one that would guide ‘the 

elaboration, application, and invocation of international law.’139 She calls it the principle of 

‘democratic inclusion’. However, the latter seems less relevant to my endeavour of giving 

substantive meaning to the right of internal self-determination because it does not address the 

problems identified in our case-study on the Congo and rather softly establish a link between 

democracy and the corpus of international rights, including the right of self-determination, 

where I argue that an effective and clear substantive meaning should be given to the right of 

internal self-determination, entailing precise rights enabling peoples to enjoy their internal self-

determination. 

Authors such as Held have also pointed at the lack of democracy at the international level.140 

Indeed, many decisions affecting peoples’ right of self-determination are taking place beyond 

the internal realm, directly at the international level. In a more than ever globalised world, 

 
135 Ibid., p. 58. 
136 Ibid., p. 57. 
137 Op. Cit., Marks note 61, p. 58. 
138 Op. Cit., Robinson note 5, p. 60. 
139 Op. Cit., Marks note 61, p. 111. 
140 Held, D. Democracy and the Global Order: From the Modern State to Cosmopolitan Governance (Cambridge: 

Polity Press 1995). 



176 
 

important decisions have moved up, making ‘non-state actors, such as the United Nations or 

the European Union, … significant producers of law norms.’141 As a result, even in long-

established liberal democracies, there is a ‘democratic deficit resulting from the globalization 

and fragmentation of governance functions.’142 Even if one would contend that a procedural 

right to democratic governance applicable to the political regime of state has emerged, ‘there 

is no corresponding requirement of democracy applicable to the structure and functioning of 

the international legal system as a whole.’143  The way international organisations are impacting 

the exercise of public authority has been discussed by many scholars who have generally 

criticised the lack of accountability of such organisations towards those affected by their 

decisions – i.e. the ‘disempowered disparate domestic electorates, who could not benefit from 

the traditional constitutional checks and balances found in many democracies intended to limit 

executive discretion.’144 This idea of developing democratic governance nationally and 

internationally is found in the works of scholars who defend what is called ‘cosmopolitan 

democracy’ which is ‘the project of creating a global democratic community which both 

includes and cuts across national democratic communities.’145 The idea is that ‘democracy is 

relevant wherever and whenever action is taken which affects the capacity of individuals and 

groups to determine the conditions of their collective lives’, or in other words, which affect 

their right of self-determination.146 Since the general idea of cosmopolitan democracy is ‘global 

governance of the peoples, by the peoples, and for the peoples’, thus putting the peoples and 

their empowerment at centre of its project, and since it has been linked to human rights in 

general, cosmopolitan democracy could actually directly be seen as related to the right of self-

determination and the main idea defended here, i.e. the one of interpreting the right of internal 

self-determination as a right to democratic governance.147 However, given the extent of the 
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‘cosmopolitan democracy’ project and of the discussion about the democratisation of the 

international level, I am not going to discuss that in greater details here and will rather remain 

focus on my main argument which is that we ought to give substantive meaning to the right of 

internal self-determination through a substantial right to democratic governance in order for 

ex-colonised peoples to be able to fully enjoy their right of self-determination. While a 

substantial right to democratic governance at the national level would enable the substantive 

internal self-determination of peoples, it is clear that a democratisation of the international 

system would also be necessary to enable self-determination, given the fact that globalisation 

has led to more and more decisions directly affecting peoples’ lives being taken at the 

international level. With this in mind, the cosmopolitan model would be relevant for the self-

determination of peoples, as a second step. 

The main point here has been to show that thanks to the advocacy of various authors, there 

exist concrete proposals which aim at going beyond the low-intensity democracy model to 

apply a substantial understanding of democratic governance. Through time, it seems that a de-

emphasis on the procedural definition of democracy, i.e. the need for governments to originate 

from free and fair elections, has started, leaving space for ‘a growing emphasis’ on other types 

of requirements such as ‘transparency and the absence of corruption (good governance) and 

the respect for human rights.’148 A substantial definition of democratic governance is much 

more aligned with what the right of self-determination of peoples is set to accomplish. Giving 

substantive meaning to the right of internal self-determination through a right to democratic 

governance can only be relevant if the latter itself is defined in a substantial manner. This fact 

has been clearly highlighted in our case-study on the Congo. Only a substantial understanding 

of democratic governance is capable of dealing with the remaining issues (e.g. corruption, 

ethnic conflicts, and informal imperialism) in the Congo, while giving its people a central place 

in the resolution of these matters, thus respecting their internal self-determination. Moreover, 

the inclusion of the right of self-determination not only in the ICCPR but also in the ICESCR 

calls for a substantial interpretation of a right to democratic governance which would derive 

from these articles. Indeed, where the ICCPR could be seen as merely calling for a procedural 

application of democratic governance, the ICESCR refers to wider material conditions within 

the state which can only be offered through a substantial understanding of democratic 

governance.  
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In the last part of this chapter, we will see how understanding the right of internal self-

determination as a right to substantial democracy with the view of empowering the peoples 

concerned, is in line with the reasoning advanced by the Capabilities Theory and the approach 

of the UN Development Programme (UNDP). Indeed, it is thanks to the relationship established 

between development and democracy by the UNDP, that the democratic norm, understood as 

‘a universal entitlement backed up by an institutionalized and ideally world-wide system of 

election-monitoring’, has mutated into a more substantial norm, one where ‘democracy 

promotion is a dimension of development work.’149 I will defend the idea that looking at the 

right to democratic governance through the lens of the Capabilities Approach  is critical to a 

substantive application of the right to internal self-determination. 

 

C. Capabilities Approach and the UNDP: Keys to a Substantive Right of Internal 

Self-Determination 

In the last three decades, the UN has turned, through its agency the UNDP, to what can be seen 

as the application of a substantial right to democratic governance. With the view of eradicating 

poverty and reducing inequalities, the UNDP has set democratic governance as one of its main 

focus areas, and chose to adopt a very broad understanding of the latter. In this context, 

democratic governance does not just entail free and fair elections but is extended to other 

requirements such as the separation of power, the absence of corruption, and the respect of all 

human rights. 

From an intellectual and philosophical point of view, the UNDP draws its approach from the 

Capabilities Approach (or Human Development Approach). According to the latter, people 

ought to be put back at the centre of the development policies. The general well-being and 

freedom of choice of people are central to this approach which is in line with my endeavour of 

giving substantive application to the right of internal self-determination by putting people back 

at the centre of our reflection. 

As the economist Mahbub ul Haq pointed out in the introduction to the first UNDP’s Human 

Development Report: ‘The real wealth of a nation is its people. And the purpose of 

development is to create an enabling environment for people to enjoy long, healthy, and 

creative lives. This simple but powerful truth is too often forgotten in the pursuit of material 
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and financial wealth.’150 Interpreting the right of internal self-determination as an actual right 

to democratic governance can help creating this enabling environment. As the UN itself 

recognises, ‘the right to development and the principle of self-determination of peoples are 

concepts that are mutually interdependent with democracy and human rights.’151 

1. The Capabilities Approach and Internal Self-Determination 

While in the first part of this work I have explained how the application of the right of (external) 

self-determination had failed to free ex-colonised peoples from their alien oppressors, in the 

second part of this work, I have shown that the recurrent oppression of the Congolese peoples 

was the result not only of informal imperialism, but also of an intertwined association of actors 

and factors, both internal and external to the Congo. I have then ended up arguing that, rather 

than concentrating on the oppressors, attaching a substantive meaning to the right of internal 

self-determination was key to enable all peoples, and especially ex-colonised peoples, to enjoy 

their full right of self-determination. The main idea is that empowering peoples is the most 

efficient way to counter their oppression (as it has been shown in the Congolese example), and 

it is also, and most of all, in line with the spirit of the right of self-determination which’s 

purpose is not only to free peoples from oppression but also to grant them a freedom of choice. 

Peoples ought to be put back at the centre of our reflection and in this last chapter I have 

explained that it was by giving all peoples a right to democratic governance that this could 

happen. This kind of reasoning, the one that aims at bringing peoples back at the centre of the 

stage and give them substantial freedoms, can be found in the Capabilities Theory (or, also 

called, Human Development Approach).  

The Capabilities Approach is a theory of development. It departs from the traditional 

development economics which rely on the GDP per capita to measure how well a state is 

doing.152 The latter approach is deemed inappropriate not only because GDP is an average 

figure, with the result that a growing economy does not necessarily mean the increase of wealth 

will reach the poor. But also, because, as it has been shown in our case-study on the Congo, 

the economic increase, when prompted by foreign investments for example, is rarely translated 

into a raise of the average household income since investments often directly flow into the 
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elites’ pockets.153 The Capabilities Approach seeks to overcome these limitations by defining 

‘achievement in terms of the opportunities open to each person.’154 In order to identify the 

‘developing policies that are truly pertinent to a wide range of human situations’, it stresses 

that we need to pay attention to a variety of factors which impact peoples’ quality of life.155 

The approach proposes to take as a starting point the people and asks the following questions: 

‘What are people actually able to do or to be? What real opportunities are available to them?’156 

Martha Nussbaum, who is one of the most eminent proponents of this approach – together with 

Amartya Sen, describes it as follows: 

The approach takes each person as an end, asking not just about the total or average well-being 

but about the opportunities available to each person. It is focused on choice or freedom holding 

that the crucial good societies should be promoting for their people is a set of opportunities, 

they may or may not exercise in action: the choice is theirs. It thus commits itself to respect for 

people’s powers of self-definition.157    

Capabilities are thus ‘not just abilities residing inside a person but also the opportunities created 

by a combination of personal abilities and the political, social, and economic environment.’158 

Sen does not enumerate a list of capabilities and leaves ‘to each nation the task of selecting the 

specific capabilities its constitutional structure will protect’ because his main objective has 

been to create a framework for a quality-of-life assessment ‘that can incorporate the very 

diverse concerns and dimensions’ people may have. 159 The idea of freedom is central to his 
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approach, he believes ‘options are freedoms, and freedom has intrinsic value.’160 Nussbaum, 

for her part, who is concerned with the creation of a coherent normative theory of justice -based 

on the respect of human dignity, takes a stand and proposes a list of ten capabilities ‘that would 

appear to be of central importance in human life.’161 These are the following: life; bodily health; 

bodily integrity; senses, imagination, and thought; emotions; practical reason; affiliation; other 

species; play; control over one’s environment. Nussbaum believes a broad cross-cultural 

consensus can happen around these ‘central elements of truly human functioning.’162 The idea 

is that beneath this threshold of capabilities, a person cannot live a dignified life. Nussbaum’s 

attempt to identify a list of capabilities has been criticised, notably on the account that, while 

she claims that her ‘list represents the results of years of cross-cultural discussions, a type of 

overlapping consensus’, it is paternalist and even colonial for an ‘American philosopher to 

determine the central capabilities for other societies’ and only ‘represents the philosophy of an 

early 21st century Western liberal.’163 However, Nussbaum’s list, as she and others have 

argued, should not be apprehended as an established fact but rather as ‘an object for democratic 

deliberation and decision by those concerned’ or as ‘a hypothesis about what would over time 

become an acceptable starting points for discussions in each society.’164 

Within the Capabilities framework, each person is treated as an end: the approach askes ‘how 

each and every life can have the preconditions of liberty and self-determination.’165 Groups, 

families, peoples, states, or any other corporate bodies, are only derivatively concerned by 

capabilities which, ‘belong first and foremost to individual persons.’166 Nonetheless, these 

groups/entities are often central in the promotion of human capabilities -because of the impact 

they have or may have on each individual person’s life.167 The right of internal self-

determination, when translated as a right to democratic governance, can be thought of along 

the same lines: to have a substantial right to democratic governance, which does indeed include 
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collective features, each person needs first to be able to enjoy this right at the individual level 

-which means having the social, intellectual, economic, etc. capacity to enjoy it.  

This last remark brings us to the next important aspect of the Capabilities theory which is the 

interrelation of capabilities. As Nussbaum explains, ‘the items on the list are related to one 

another in many complex ways’, and she continues, taking the example of women’s rights in 

India: 

One of the most effective ways of promoting women’s control over their environment, and their 

effective right of political participation, is to promote women’s literacy. Women who can seek 

employment outside the home have exit options that help them protect their bodily integrity 

from assaults within it. Reproductive health is related in many complex ways to practical reason 

and bodily integrity.168 

Capabilities have to work in combination with one another because ‘liberty is not just a matter 

of having rights on paper, it requires being in a position to exercise those rights.’169 The state 

must ‘not only [promote] appropriate development of [each citizen’s] internal powers, but also 

[prepare] the environment so that it is favorable for the exercise of practical reason and the 

other major functions.’170 In that respect, capabilities are close to human rights: both the 

Capabilities and the human rights approaches aim at guaranteeing for all people fundamental 

entitlements – and, broadly speaking, the same entitlements- which are interrelated to each 

other.171 Where in the human rights approach, the differentiation between political and civil 

rights, and economic and social rights creates an obstacle to an effective interrelation among 

all human rights, in the Capabilities theory, the interrelation is a central feature of the approach 

so that all entitlements, and especially the ones that are political or civil rights, ‘have economic 

and social preconditions.’172 Nussbaum thus invites us to look at human rights through the lens 

of the Capabilities approach: 

[T]he best way of thinking about rights is to see them as combined capabilities. The right to 

political participation, the right to religious free exercise, the right of free speech – these and 

others are all best thought of as capacities to function. In other words, to secure rights to citizens 

in these areas is to put them in a position of combined capability to function in that area… By 

defining rights in terms of combined capabilities, we make it clear that a people in country C 
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don’t really have the right to political participation just because such language exists on paper: 

they really have this right only if there are effective measures to make people truly capable of 

political exercise… In short, thinking in terms of capability gives us a benchmark as we think 

about what it is to secure a right to someone.173 

Looking at the right of (internal) self-determination through the lens of the Capabilities Theory, 

we need to put ‘all peoples’ at the centre of our reflection and ask whether all peoples are 

actually able to freely decide of their political, social, cultural, and economic path? And how 

can we create opportunities for it to happen? My point of view is that the right to democratic 

governance is making the right of internal self-determination truly available to peoples. 

Though, this is true only if it is applied substantially, meaning in interrelation with all 

fundamental rights. Indeed, how can the right to democratic governance be truly available to 

Congolese people if the war is still raging in the East, if all peoples do not have proper access 

to education, if corruption continues to rot the political institutions, etc? It is thus not enough 

to enact democracy, it has to function properly in order for Congolese people to be able to 

enjoy their right of internal self-determination. And, as we will explain when looking at the 

work of the UNDP, for the right to democratic governance to be effective, attention needs to 

be paid to issues which at first might seem unrelated to the issue of participation in governance. 

The right to democratic governance is thus central to a substantive application of internal self-

determination because it creates, through its cornerstone principle of participation and its 

interrelated relation to individual freedoms and human rights, the opportunity for peoples to be 

free and responsible of their own collective and personal lives. In view of the importance given 

to people’s choice and freedom, it is not surprising that ‘the empowerment of citizens through 

democratic procedures is a shared aim of most people working on the Capabilities 

Approach.’174 However, when pointing at the fact that democracy is often ‘insufficiently 

defined’, Nussbaum only mentions the issue of excessive majoritarianism and the need to 

‘address the whole issue of political structure’, but does not affirm it is the only political 

structure which can empower people, nor does she take the step of defining democracy (or a 

‘capability’ of democratic governance) in a substantial manner, even though the latter, as 

exposed above, follows the path of her own theory.175 Sen, for his part, is much more vocal 

about democratic governance as he argues that ‘the development of human capabilities cannot 
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fully happen without democratic freedom’, because ‘human beings live and interact in 

societies, and are, in fact, societal creatures, [it] is not surprising that they cannot fully flourish 

without participating in political and social affairs, and without being effectively involved in 

joint decision making.’176 He defines democracy substantially as he explains that ‘democracy 

has complex demands, which certainly include voting and respect for election results, but it 

also requires the protection of liberties and freedoms, respect for legal entitlements, and the 

guaranteeing of free discussion and uncensored distribution of news and fair comment.’177 

While he explains that we must create the conditions of well-being for all individuals so that 

they have the opportunity to participate in the political and social life, one of his main points 

is centred around the fact that the majority rule is insufficient for the exercise of democracy 

which should take place through ‘public reasoning’ and ‘government by discussion.’178 He thus 

has a deliberative conception of democracy, one that places emphasis on ‘the opportunity for 

citizens to participate in political discussions and so to be in a position to influence public 

choice.’179 However, Sen does not develop any further his conception of how these public 

scrutiny, policy discussions, or other processes should take place in order to lead to democratic 

decision-making.180 Such a vision is thus not concretely helpful to bringing substantive 

meaning to the right of internal self-determination, and contributes to blurring the notion of 

democratic governance, rather than solidifying it. 

Finally, the Capabilities theory  seems to be a relevant framework to think about the right of 

self-determination because it addresses -though still limitedly at the moment, the issue of 

globalisation looked at previously. Nussbaum believes that ‘the capabilities list will steer the 

process of globalization, giving it a rich set of human goals and a vivid sense of human waste 

and tragedy, when choices are pondered that would otherwise be made with only narrow 

economic considerations in view.’181 She also remarks that ‘transnational structures (at least 

all the ones we know about so far) are insufficiently accountable to citizens and insufficiently 

representative of them.’182 However, rather than calling for a more democratic/representative 
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international order, she simply concludes that ‘the primary role for the capabilities account 

remains that of providing political principles that can underlie national constitutions; and this 

means that practical implementation must remain to a large extent the job of citizens in each 

nation.’183 The Capabilities theory offers the space to address the issue of globalisation, and 

the literature on democracy at the international (such as Held’s cosmopolitan democracy) can 

easily fit into and benefit to this framework of thought.  

What we could question is the Capabilities framework’ suitability with regards to the 

application of the right of internal self-determination as the Capabilities Approach is primarily 

interested in individual capabilities, where the right of self-determination is primarily thought 

of as a collective human right. These two assumptions need however to be nuanced. First, if 

the right of internal self-determination is to be understood, as I have argued, as a substantial 

right to democratic governance, we have seen that the latter requires the realisation of collective 

freedoms, but also certainly of individual freedoms. As a result, the right of internal self-

determination is collective in its traditional expression but presupposes the respect of individual 

human rights as essential means of expression.  Secondly, while the Capabilities Approach has 

been mostly thought of as a framework for individual rights, some authors have developed the 

notion of collective capabilities.184 Collective capabilities are ‘freedoms only available to, and 

exercisable by, individual human agents working together as part of a group or collective.’185 

The literature engaged with collective capabilities is not vast and mostly refers to this concept 

in relation to either civil society associations (e.g. women’s associations), marginalised groups 

(i.e. based on ethnicity or class), or indigenous peoples (and their right of self-

determination).186 However, this concept could also be translated to the case of ‘a people’, 

 
183 Ibid. Let’s however note that Nussbaum argues that sometimes ‘poor nations cannot meet all their capability 

obligations without out aid from richer nations. Richer nations consequently have such duties of aid. Other duties 

to promote human capabilities are assigned signed to corporations, international agencies and agreements, and, 

finally, the individual.’ (Op. Cit., Nussbaum Creating Capabilities note 6, pp. 63-4.) 
184 Michael Murphy, M (2014) ‘Self-determination as a Collective Capability: The Case of Indigenous Peoples’, 

Journal of Human Development and Capabilities 15(4), pp. 320-334; Ibrahim, S. (2017) ‘How to Build Collective 

Capabilities: The 3C-Model for Grassroots-Led Development’ Journal of Human Development and Capabilities 

18(2), pp. 197-222; Ibrahim, S (2006) ‘From Individual to Collective Capabilities: The Capability Approach as a 

Conceptual Framework for Self‐help’ Journal of Human Development 7(3), pp. 397-416; Schlosberg, D. and 

Carruthers, D. (2010) ‘Indigenous Struggles, Environmental Justice, and Community Capabilities’ Global 

Environmental Politics 10(4), pp. 12-35; Evans, P. (2002) ‘Collective capabilities, culture, and Amartya 

Sen’sDevelopment as Freedom’ Studies in Comparative International Development 37, pp. 54-60; Pelenc, J., 

Bazile, D., and Ceruti, C. (2015) ‘Collective capability and collective agency for sustainability: A case study’ 

Ecological Economics 118, pp. 226-239. 
185 Ibid., Murphy, p. 323. 
186 Op. Cit., Evans note 179; op. cit., Ibrahim (2006) note 179; op. cit., Schlosberg and Carruthers note 179; 

Stewart, F. (2005) ‘Groups and Capabilities’ Journal of Human Development 6(2), pp. 185–204; Deneulin, S. 

‘Beyond Individual Freedom and Agency: Structures of Living Together in the Capability Approach’ in Comim, 

F., Qizilbash, M. and Alkire, S. (eds.) The Capability Approach. Concepts, Measures and Applications (New 
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defined as the whole population of a state, and their right of internal self-determination, defined 

as a substantial right to democratic governance. In this sense, the right of self-determination is 

both and individual and collective capability, as it is a freedom which can be realised by having 

individual capabilities which must themselves open the door to capabilities to be ‘sought in 

common.’187 

To conclude, it seems that thinking about the right to internal self-determination within the 

framework of the Capabilities theory is central to give substance to this right but is also relevant 

to proponents of this theory. Indeed, what the right of internal self-determination brings to this 

theory, through the right to democratic governance, is even more depth to the centrality of 

choice, as well as a reflection on how to make choice exist at the collective and political level, 

and a broad literature on the issue of globalisation. The Capabilities approach, for its part, 

brings a framework where people, their needs and most of all their freedom of choice, are put 

at the centre of the reflection. Moreover, as we will see in the next section, what is interesting 

about the Capabilities approach is that it has received attention from the UN as it has been, to 

a certain extent, applied in the UNDP’s work. Though the work of the UNDP is not exempt 

from shortcomings, the famous objection that Capabilities Approach would not be 

‘operational’ in practice, has been contradicted since then by the work of the UNDP.188 Not 

only did the UNDP adopt a Capabilities Approach in the establishment of the Human 

Development Index, but also in its policy interventions and programmes as it seeks to empower 

individuals by leading projects which aim at promoting human development, notably focusing 

on education, health, or poverty reduction..  

2. In practice: The UNDP 

The Capabilities (or Human Development) Approach has been central to the work of the UNDP 

whose mandate is ‘to end poverty, build democratic governance, rule of law, and inclusive 

institutions.’189 Through its Human Development Report Office, the UN agency works ‘to 

contribute towards the expansion of opportunities, choice and freedom…by promoting 

innovative new ideas, advocating practical policy changes, and constructively challenging 

 
York: Cambridge University Press 2008) pp. 105–124; Binder, C. and Binder, C. (2016) ‘A Capability Perspective 
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187 Taylor, C. Multiculturalism. Examining the Politics of Recognition (Princeton: Princeton University Press 

1994), p. 59. 
188 Sugden, R. (1993) ‘Welfare, Resources and Capabilities: A Review of Inequality Re-examined by Amartya 

Sen’, Journal of Economic Literature 36, pp. 1953-4. 
189 United Nations Development Programme, Mission and Vision. Available at < https://www.undp.org/about-us> 

[accessed on 18 October 2022] 
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policies and approaches that constrain human development.’190 Each year, a Human 

Development Report (HDR) is published. The HDR is a report to the UNDP (not of the UNDP), 

which means that it is an independent report produced by a team of leading scholars, 

development practitioners and members of the Human Development Report Office. The first 

report was headed by the economist Mahbub ul Haq and Amartya Sen in 1990. These two 

precursors created the Human Development Index (HDI), which has since then been included 

in all HDRs. The HDI is ‘a weighted aggregate of data concerning life expectancy, educational 

attainment, and GDP per capita’, which is used to rank nations.191 Mahbub ul Haq believed 

ranking was necessary to attract attention of nations and have more impact.192 One could easily 

object that this ranking (based on a single metric) has the same limitations than other 

development rankings (such as the one based on GDP per capita), i.e. oversimplifying the 

complex reality of development. However, the HDI has the advantage of bringing other factors 

such as health and education to the balance, and most importantly, it should not be considered 

as an end but rather an incentive to look closer at the whole HDR data.193 Behind the HDI, 

there is a full report axed around a theme, developed in depth in a series of essays filled with 

data. Moreover, the UNDP has kept on developing its approach by inserting other metrics to 

the HDR such as the Gender Development Index (GDI) and the Gender Empowerment 

Measure (GEM), which have often given significantly different rankings.194 As Nussbaum 

explains, many ‘countries that prided themselves on their high ranking in the HDI (for example, 

Japan) were shocked to find themselves well down the list in the GDI.’195 These reports, and 

the work of the UNDP in general, is not exclusively limited to the case of ‘poorer nations’, 

they share the assumption of the Capabilities theory that ‘all nations…contain struggles for 

lives worthy of human dignity, and all contain struggles for equality and justice.’196 So almost 

all nations have been the objects of the HDRs, and the UNDP operates in almost all countries 

– i.e. 170 countries.  

The idea that ‘all nations, then, are developing nations, in that they contain problems of human 

development and struggles for a fully adequate quality of life and for minimal justice’, meets 

 
190 Human Development Reports, About: Human Development Report. Available at < https://hdr.undp.org/about-
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192 Ibid.  
193 Ibid.  
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195 Op. Cit., Nussbaum Creating Capabilities note 6, p. 60. 
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the idea developed earlier of democracy (substantially defined) as an ideal that all states should 

keep aiming at.197 Democracy, or democratic governance, is actually already part of the three 

main focus areas on which the UNDP concentrates.198 Indeed, it views democracy as central to 

human development.199 It considers that ‘democracy can trigger a virtuous cycle of 

development, as political freedoms empower people to press for policies and priorities which 

expand the well-being of all. At the same time, democratic governance contributes to defusing 

or resolving social tensions, helps to prevent crises such as famines, and promotes the 

dissemination of information about critical health-related and other issues.’200 It is interesting 

to note that while in a TWAILian vision of the world, the word ‘development’ has been 

associated with the furtherance of subjugation of peoples, in the Capabilities Approach or the 

UNDP vocabulary, ‘development’ essentially means freedom for peoples.  

In the UN context, the right to democratic governance has thus been given a substantial 

definition, very similar to the one proposed earlier as it contains the same core requirements: 

‘the subjective capacity of individuals and peoples to demand of their rulers a political regime 

based on the rule of law and separation of power, in which citizens can periodically elect their 

leaders and representatives in free and fair elections on the basis of the interactions between a 

number of political parties, full respect for the exercise of freedoms of expression, the press 

and association, and the effective enjoyment of human rights.’201 The UNDP approach is one 

that seeks to implement a substantial understanding of the right to democratic governance by, 

rather than focusing on ‘democratic transition’, advancing ‘democratic consolidation.’202 It 

brings support to states in their democratic consolidation by concentrating on four main areas 

of work: ‘expanding participation in political decision-making, particularly by women and the 

poor; fostering the rule of law and making public institutions more transparent, accountable, 

and responsive; promoting anti-corruption, equal opportunity, and the empowerment of 

marginalized groups; and facilitating country-led assessments of democratic governance.’203 

This approach is especially relevant in the quest of giving substantive meaning to the right of 

 
197 Ibid., p. 16; see Chapter 3 above, A. Democracy as a Never-Ending Quest, p. 25. 
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internal self-determination in that it brings back peoples at the centre of the attention. It aims 

at being in line with the reality on the ground, with what is in practice preventing peoples from 

enjoying their rights – and this is especially true in the case of their right of self-determination- 

and identifies crucial areas where actions should be taken.  

For example, in the focus area of democratic governance and peacebuilding in the Congo, the 

UNDP has concentrated on the establishment of the rule of law and the fight against impunity, 

as well as on improving the institutional framework and civil structures in order to promote 

human rights, justice and development.204 I will come back in more details in the last section 

on the evaluation of the UNDP’s work in the Congo. Though we shall see that the UNDP has 

met difficulties on the ground, it is at least conscient that democratic governance cannot happen 

without peace, non-corrupted institutions, civil society participation, justice, and the respect of 

human rights in general, i.e. it understands their interrelation which, as I will explain, is a 

crucial point. The most recent UNDP projects in the Congo have mainly concentrated around 

the axes of bringing back peace, protecting women against violence based on gender, judicial 

reform, and fighting corruption.205 All of these axes are relevant to an effective right to 

democratic governance and have the advantage of being calibrated to the specific issues of the 

Congo. While, of course, the work of the UNDP in the Congo has not yet been able to bring 

peace and democratic governance to the country, it seems that, the focus is mainly at the right 

place. It would be relevant to link the UNDP’s work on (substantial) democratic governance to 

the right of internal self-determination since, as I have argued in this last part, democratic 

governance should be understood as the substantive application of this right. Moreover, the 

natural interrelation existing between self-determination and all other human rights (i.e. as it is 

the prerequisite of all human rights) would give stronger ground to the interrelation which is 

claimed to exist between democratic governance and human rights.. 

D. What do the Capabilities Approach and the work of the UNDP bring to the case of the 

Right of Internal Self-Determination in the Congo? 

My hypothesis was that the mere substantive application of the external aspect of the right of 

self-determination, in the form of a right to independence, had not been sufficient to realise the 

self-determination of (ex-)colonised peoples because imperialism had sustained in an informal 

 
204 United Nations Development Programme, Republique Democratique du Congo, available at 
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form and was preventing the enjoyment of the internal dimension of the right. Our case study 

on the Congo has, however, brought more complexity to this primary hypothesis as I have 

shown that since decolonisation, many other obstacles have come in the way of the internal 

self-determination of the Congolese people, alongside the issue of informal imperialism. As a 

result, what was necessary to overcome these various and intertwined obstacles was to give 

also substantive meaning to the right of internal self-determination, with the view of 

empowering peoples to become the main actors of their right. I have proposed in this last part 

that the way to do that was to interpret the right of internal self-determination as a substantial 

right to democratic governance, one that presupposed not only the respect of procedural 

requirements such as free, fair, and periodic elections, but also the respect of substantive 

elements such as non-corruption, strong institutions, and the respect of all human rights, 

including socio-economic rights. I have finally argued that the framework offered by the 

Capabilities Approach could be very helpful in the apprehension of giving substantive meaning 

to the right of internal self-determination because such an approach takes as its starting point 

the peoples and asks what substantive rights peoples do have as well as what is needed for them 

to be able to enjoy their rights in practice. If we ask these questions with regards to the right of 

internal self-determination, I have argued that, for peoples to be capable of self-government, 

to have a say in the determination of their state’s collective destiny, there should exist a right 

to democratic governance, one that needs to be substantially defined. Indeed, it is not sufficient 

for peoples to have the right to take part in free and fair elections in order to enjoy their self-

determination. This is what the Capabilities Approach framework helps us realise and 

concretise: peoples need to be able to enjoy a variety of rights at the personal level, such as 

access to education, health, or information, as well as to enjoy rights at the collective level  

such having a state with strong and stable institutions, living in a non-corrupted society, or 

having access to free press, in order to ultimately be capable to substantively enjoy their right 

of internal self-determination. 

If we come back to the case of the internal self-determination of the Congolese people, with 

the Capabilities Approach in mind, there are currently four main areas of concerns, previously 

identified in part II, which should receive particular attention in order to pave the way to a 

substantive enjoyment of the right of internal self-determination. These are: the deep culture of 

corruption in the country, the poor state of social and economic rights, the still shakey 

procedural aspects of democratic governance, and the remaining Eastern conflicts. I will 

outline hereafter each of them, explaining the current state of affairs, and what has been done 
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to this day by the UNDP and other international organisations, as well as by the current 

Congolese government, to work on these issues. All in all, what stems out of this analysis is 

that some of the very basic requirements of a substantial right to democratic governance are 

still missing in the Congo. Apprehending the right of internal self-determination within the 

Capabilities framework is useful to understand on what issues we should act, while 

appreciating the interrelated nature of these issues, in order to make the right to democratic 

governance (i.e. the substantive interpretation of internal self-determination) truly available to 

the Congolese people.  

1. The Corruption Culture 

Corruption is a significant obstacle to the establishment and maintenance of democratic 

governance. Corruption practices can interfere, on the one hand, with the procedural aspects of 

democratic governance, as it can undermine democratic processes such as elections, political 

campaigns, and decision-making. When bribery, fraud, or manipulation occur during elections 

for example, the integrity of the electoral system is compromised. This can lead to the selection 

of unqualified or corrupt candidates, resulting in weakened democratic representation and 

legitimacy. On the other hand, corruption can also interfere with the substantive requirements 

of democratic governance by being an obstacle to the realisation of human rights, good 

governance, and the rule of law.  For example, when corrupt practices influence public resource 

allocations, it hampers the provision of essential public services such as education, healthcare, 

infrastructure development, and social welfare programs. Another example can be when 

corruption practices have the effect of compromising the impartiality, integrity, and 

effectiveness of the justice system.  

In the Congo, corruption is a deep and entrenched issue and has consequently been one of the 

major obstacles to the Congolese people’s right of internal self-determination. Corruption is so 

‘deeply rooted’ in the Congolese society that some authors have come to describe it not as ‘an 

affliction of the Congolese system’ but ‘as the system itself.’206 This reality is reflected in 

various indexes, directly or indirectly measuring corruption. The Congo ranks 166 on the 

Transparency International’s Corruption Perception Index which ranks ‘180 countries and 

territories around the world by their perceived levels of public sector corruption.’207 On the Mo 

Ibrahim Index of African Governance, the Congo is ranked 49 out 54 countries which is in 

 
206 See Chama, B. (2019) ‘Anti-corruption Tabloids in Democratic Republic of Congo’ in Chama, B. Anti-
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great part explained by Congo’s poor score concerning ‘various measures of anti-corruption 

efforts and transparency-enhancing rules.’208 In, the World Bank’s Worldwide Governance 

Indicators, the Congo has scored very low in the indicator of ‘control of corruption’, and, very 

low in indicators such as ‘voice and accountability’, ‘government effectiveness’, ‘regulatory 

quality’, and ‘rule of law’, which are also all related to a certain extent to corruption issues.209 

In 2019, the Global Corruption Barometer Africa revealed that 85 percent of Congolese thought 

that corruption had increased in the past 12 months and 80 percent were of the opinion that the 

government was not handling the fight against corruption well.210 It is noticeable that the 

various indexes have remained more or less stagnant over the past two decades, fuelling the 

idea that ‘there has been little positive change’ in the matter.211 

Through time, corruption seems to have become an entrenched culture in the Congolese 

society. So much that its lexicon and forms are numerous and varied, for examples: 

encadrement refers to ‘distributing money to parliamentarians to induce them to vote for or 

against a draft law or motion’, coop designates ‘any form of business, among them acts of 

corruption’, matabishi refers to a reward or prize, rapport is ‘a sum of money taxi drivers are 

forced to pay daily to traffic officers’, sehemu yangu which literally means ‘my part, that is the 

money paid by an investor to a decision-maker to obtain a public contract or a permit to exploit 

natural resources’, and the list of euphemisms goes on.212 As Balingene Kahombo perfectly 

depicts: 

Everything is purchasable, from a court decision to an academic degree, a political appointment, 

a public contract, an administrative decision, a driver’s license, a birth certificate, a land title, 

or a certificate of good conduct. In such a context, those who do not give or take bribery and 
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try to be exemplary are looked at askance as abnormal, as simpletons whose eyes have yet to 

be opened.213   

We can make a distinction between two main types of corruption occurring in the Congo: the 

petty corruption and the grand corruption. The fact is that since the Mobutu era, as we have 

seen earlier, corruption has been instated at every level of the Congolese society, to the point 

that it ‘became a semi-official state policy’, one that called on Congolese to fend for/look after 

themselves (‘débrouillez-vous’ in French).214 Given the poor economic situation of the country 

and the failure to organise the public administration, petty corruption has thus become the norm 

to survive for the average Congolese citizen, especially in the public sector where bribery is 

seen as ‘the means for civil servants to ‘fend for themselves’.’215 Indeed, employees of the 

public sector ‘misuse their positions for personal gain – often because their wages are not paid’, 

to the point that most public services are maintained ‘thanks to’ corruption practices.216 Indeed, 

some studies have underlined the fact that corruption enabled the maintenance of ‘electricity 

provision, garbage management, public transport and the justice sector.’217 Hence, many 

Congolese will apprehend informal payments ‘as a normal expression of solidarity and a sine 

qua non condition for survival; [for] them, corruption is a system that provides job security, 

greater access to food, accommodation, healthcare and education in the dysfunctional and 

failed Congolese State.’218 The Congo is thus in a vicious circle in which public services are 

maintained thanks to corruption (i.e. as state employees receive very poor salaries, if at all 

sometimes), but are dysfunctional because of corruption.219 The case of the judicial sector 

exemplifies this problematic. The prosecutors and judges who have seen their small salaries 

dropped over the recent years due to the national currency depreciation, have tried ‘to solve 
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their financial problems by getting money for their offices through corrupt practices’, which 

renders the judicial system unreliable.220  

The second type of corruption which exists in the Congo is grand corruption. The latter very 

often takes place in the extractive industries sector.221 As seen previously, the Congo abounds 

with natural resources which is a factor that has often been ‘associated with higher levels of 

corruption in developing countries’ as well as with what has been called the ‘resource curse’, 

i.e. ‘the adverse effects of a country’s natural resource wealth on its economic, social, or 

political well-being.’222 The Congolese elite (especially the political elite), often in collusion 

with international actors such as international businesses and banking companies, are the main 

players of this corruption game.223 While the Congolese political elite seems unable to organise 

the public administration, they certainly do not lack the ability to ‘extract rents’ out of the state 

resources.224 This corruption is organised into patron-client networks in which ‘resources are 

channelled to those higher in the command chain.’225 However, as these networks are very 

unstable due to the ‘competitive and unpredictable nature of loyalties’, the (political) 

Congolese elite tend to accumulate wealth as quickly and as much as possible.226  

In recent years, major grand corruption scandals have been uncovered. In late 2021, the Congo 

Hold-Up, the largest leak from the African continent to date, revealed how a commercial bank, 
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the BGFIBank, had been used to plunder public funds and natural resources to the benefit of 

the former president Joseph Kabila and his inner circle.227 The Sicomines deal was also brought 

into play in this scandal as some of the leak documents showed that ‘[Chinese] state enterprises 

used a middleman with accounts at the bank run by the president’s brother to pump tens of 

millions of dollars into the pockets of the Kabila family, their associates, and businesses at 

crucial junctures in what are known as the Sicomines agreements.’228 Fifty-five million dollars 

have allegedly been received by Kabila and his entourage in relation to the Sicomines deal.229 

In total, the Congo Hold-Up leak alleges that Joseph Kabila and his family would have 

defrauded the Congolese state of 138 million of dollars between 2001 and 2019.230 In 

December 2021, another grand corruption scandal erupted as Albert Yuma Mulimbi, chairman 

of Gecamines (i.e. the state mining firm), was dismissed from office after allegations that 

billions of dollars in revenue had been missing.231 And, indeed, in 2017, the Carter Center had 

published a 10 years study alleging that 750 million of dollars owed to Gecamines never arrived 

in its official accounts.232 Finally, in May 2021, the coalition ‘Le Congo n’est pas à vendre’ 

(the Congo is not for sale), which is composed of a dozen of Congolese and international 

organisations, alleged that mining and oil deals with a businessman named Dan Gertler were 

going to cost the Congolese state 3.71 billion of dollars between 2003 and 2039.233 And these 

examples of grand corruption are only the most recent uncovered scandals.  

Corruption in the Congo, whether petty or grand, undermines the Congolese people’s right of 

internal self-determination, i.e. understood a right to democratic governance, as it impacts not 

only the procedural requirements of democracy but also its substantive requirements. Indeed, 

as we shall see in point 3, the Congo’s democracy is still unreliable when it comes to meeting 

the procedural requirements of democratic governance, and corruption is one of the issues at 

the source of this situation. For example, the last presidential elections in 2018 have been the 
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object of many criticisms which have questioned the veracity of the final results, suspecting 

massive fraud in the election process.234  

As for the substantive requirements of democratic governance, corruption is particularly 

affecting Congolese people’s social and economic rights - to which we will also come back in 

more details in the next point. Corruption in the Congo arguably accounts for a loss of fifty-

five percent of the state potential budgetary revenue, which seriously affects the social and 

economic rights of the Congolese people as ‘they do not benefit from their national wealth 

[and] instead, underdevelopment and poverty have reached alarming proportions.’235 

Corruption has also an impact on political and civil rights as, for example, the media and civil 

society are put under pressure in order to silence corruption accusations. Journalists have often 

been discouraged from publishing reports of corruption and illicit enrichment, threatened of 

reprisal from the ruling party.236 And, during the last presidential elections which, as we have 

just seen, were spoiled by irregularities, there were reports of ‘internet shutdowns and signal 

blockings of news sources.’237 Corruption also affects the Congo’s capacity to build strong and 

stable institutions since, as we have seen just above, corruption rotten the public administration. 

The rule of law is equally impacted, for example through the fact that corruption makes the 

judges’ and prosecutors’ independency dubious, as for the impartiality and independence of 

the justice system as a whole.238 Finally, corruption in the extractive industries sector fuels 

instability in the East of the Congo. Indeed, such a ‘deeply embedded corruption’ has the effect 

of facilitating ‘the activities of illegal armed groups including through mineral and wildlife 

trafficking posing a risk to human security and facilitating the plundering of resources’, thus 

destabilising the region even more, making democratic governance impossible - but we will 

come back to this in point 4.239 Hence, the issue of corruption is closely interrelated to many 

others, showing ever more clearly that the objective of realising democratic governance should 
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understand the reality on the ground, i.e. what directly affects a people’s capability to enjoy its 

rights, and take this into account in order to practically improve the situation, which is the 

framework offered by the Capabilities Approach.  

For decades now, presidents have acknowledged the corruption culture in the Congo and have 

tried to tackle the issue through various actions – even though some of them, as Joseph Kabila, 

were themselves plundering the country’s resources at the same time. For example, in 

September 2009, Joseph Kabila announced a ‘zero tolerance’ campaign against corruption and 

dismissed several high-ranking officials to prove he was serious about it. A Financial 

Intelligence Unit (CENAREF) was established to investigate and report ‘any suspicious act in 

a professional and objective manner.’240 This body is however only advisory and has become 

itself the object of suspicion as it is sensitive to political pressure and its independence has been 

questioned.241 At the same period, the Congo ratified the UN Convention 

against Corruption (UNCAC) and voted for its own anti-corruption law,  ‘[reaffirming] the role 

of the judiciary in the prevention, detection and punishment of acts of corruption and similar 

offenses’, prohibiting government officials' corruption, and punishing such acts by a sentence 

of fifteen years imprisonment.242 Again however, such actions proved ineffective as there was 

no enforcement of these laws in practice.243 The most recent president, Tshisekedi, also took a 

strong stand against corruption as he declared it was the cancer of the Congolese society. And, 

indeed, a year into his presidency, the lines moved as political leaders were arrested and 

charged with corruption. For example, Vital Kamerhe, Tshisekedi’s own chief of staff, was 

sentenced to 20 years of compulsory labour for the embezzlement of public funds.244 Other 

arrests followed such as the one of a former Prime Minister, however, the fact the separation 

and balance of powers in the Congo is flawed, raises some doubts as to ‘whether the arrests 

and condemnation of political officials indicate a sincere political will to tackle corruption or 
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whether they are part of political manoeuvre’ to undermine political rivals.245 Thus, beyond the 

rhetorical stands and the implementation of various ineffective actions or laws on the subject 

as well as the creation of largely non-functional institutions in charge of fighting corruption, 

things have not particularly improved in the Congo.246 

On the international front, various actors have been involved in the fight against corruption in 

the Congo. In the past five years, two of the most important donors in anti-corruption 

programming have been the UNDP and the EU.247 At the moment the UNDP is engaged in the 

2020-2024 Country Programme Cycle in the Congo, with a total budget of 458 million of 

dollars. It aims at:  supporting the decentralization, local governance, and development 

planning; supporting the fight against corruption; and supporting the implementation of the 

joint United Nations programme of support to justice reforms and the establishment of a joint 

United Nations stabilization support programme.248 The UNDP works in coordination with 

local actors from the institutions and public administration, from the private sector, from the 

army, the National Congolese Police, and from the civil society in order to identify the actions 

needed in term of corruption prevention, repression, international cooperation, as well as 

questions related to assets recovery.249 One major area of action is to strengthen the rule of law 

by supporting the efforts of the authorities and other stakeholders with a view to a significant 

and lasting reduction in acts of corruption.250 The EU, for its part, launched in 2020 the Police 

Reform Support Programme, aimed at ‘improving governance, protection for human rights and 

efforts to combat impunity and corruption.’251 Its four objectives are: ‘improving the 

implementation of reforms and the accountability of the police; increasing the professionalism 
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of the police and the criminal justice chain; improving human resource management; and, 

lastly, getting community policing up and running in order to restore public confidence.’252 

Though still in action until 2025, it has already spurred criticisms as the EU’s support, while 

good on paper, is not very effective on the ground. This has been exemplified by the Organic 

Law on Police which the EU helped created with the local authorities but, beyond the 

ratification, its implementation has not been successful.253 The ‘inability’ or ‘lack of effort’ of 

the national authorities in implementing many international initiatives is one recurring factor 

in the Congo.254 Indeed, as Wakenge noted, ‘leaving aside the legal framework, the anti-

corruption initiatives and institutions have been very limited in effectiveness.’255 This issue of 

implementation is not only true for international initiatives but also for national ones: in 

general, the Congo ‘falls short on implementation…as there is a sharp disconnect between the 

legal framework and practice’, though we should note that some progresses have been made in 

terms of implementation, for example, as required, all mining and oil contracts signed since 

late 2019 have been effectively published.256 

Corruption is so deeply rooted in the Congolese society that it will take time to be eradicated. 

It represents one of the major challenges to the establishment of an effective democratic 

governance in the Congo. Mentalities must change. For that, judicial impunity must stop. 

Hence, the justice system must become impartial and effective, while at the moment it still 

‘faces many challenges in terms of resources, capacity and independence which undermine its 

ability to address corruption effectively.’257 Moreover, at the moment, the Congo does not have 

an independent anti-corruption agency with the power to investigate corruption offences and 

report to Parliament, while it is an obligation under the UNCAC.258 Corruption in the public 

administration is also a major issue, one that calls above all for the payment of decent salaries 

for state employees.259 What remains interesting within this context is that the framework 

offered by the Capabilities Approach and followed to a certain extend by the work of the 

UNDP, enables to identify the various obstacles to the concrete enjoyment of the right of 
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internal self-determination, such as corruption, as well as apprehend their interrelations with 

each other in order to be able to effectively tackle them in practice.  

2. Social and Economic Rights 

Social and economic rights are central to the practical enjoyment of the right of self-

determination. While self-determination has been described as the prerequisite of the 

enjoyment of all human rights, the opposite is also true for social and economic rights in 

relation to the right of self-determination. The right to democratic governance, i.e. the 

substantive right of internal self-determination, presupposes the organisation of free, fair, and 

periodic elections as well as substantive political rights such as the right to vote and freedom 

of speech, but it also presupposes substantive social and economic rights which address the 

material and social conditions necessary to empower people to take part in the democratic 

process. Indeed, having access to education, healthcare, and basic resources (such as food and 

water), as well as the right to work, enables people to engage in the public debate, make 

informed decisions, and truly participate in shaping the society they live in. 

In the Congo, the general level of social and economic rights has represented a major obstacle 

to the enjoyment of the Congolese people’s right of internal self-determination. In the Human 

Development Index, which has we have previously seen measures the average achievement in 

terms of life expectancy, knowledge, and standard of living, the Congo ranks 179 out of 191 

countries.260 The Congo shows equally bad results in other measurements such as the 

Multidimensional Poverty Index which measures poverty on diverse dimensions (i.e. health, 

education, and standard of living) or the Inequality-Adjusted Human Development Index.261 

The Congo ‘s population is very poor. The majority of the population is young and officially 

unemployed with the vast majority of Congolese workers working in the informal sector.262 

While Congolese employed in the formal sector (who represent about 20 percent of the 

workers) are covered by social security, the rest of the population counts on their families or 

other informal ties for social protection.263  

The healthcare system is in a poor state and has been greatly impacted by the internal Eastern 

conflicts and the correlated ‘long-standing complex humanitarian crisis’, as well as by the 

 
260 Human Development Report (website), Congo (Democratic Republic of the): HDI and Complementary 

Metrics, available at: <https://hdr.undp.org/data-center/specific-country-data#/countries/COD> [accessed on 3 

July 2023].  
261 Ibid. 
262 Op. Cit., BTI Index note 245. 
263 Ibid. 

https://hdr.undp.org/data-center/specific-country-data#/countries/COD


201 
 

recent Covid-19 crisis and recurrent disease outbreaks.264 The Covid-19 has undermined the 

utilisation of ‘health services since March 2020 with a decrease in hospital visits, a reduction 

in the number of antenatal care visits, reduced access to family planning and contraception, 

increased food insecurity, as well as increased incidence of sexual and [Gender Based 

Violence]’, but this situation also entails the risk that the interruption in healthcare delivery 

will lead to a consequential health crisis in the near future.265 Finally, the healthcare system in 

the Congo also scores very low in terms of child survival rates, child stunting (which’s 

prevalence has not decreased in twenty years), with malnutrition being the underlying cause of 

half of the deaths of children under five.266  

The education system is equally flawed. While we must note that the access to education has 

improved in the past two decades since statistically every child is enrolled in primary school, 

only about 75 percent of them complete primary education, 46 percent secondary education, 

and 6 percent tertiary education.267 Moreover, in terms of quality, the level of education is 

extremely poor as it has been estimated that 97 percent of 10 years old were not able to read 

and understand a simple text.268 According to the Human Capital Index: ‘a Congolese child 

born today can expect to achieve only 37% of their potential, compared to what would have 

been possible if they had benefited from a full, quality schooling experience and optimal health 

conditions.’269 

The reasons for the socio-economic situation in the Congo are multiples but two of the most 

important ones are related to the other obstacles to democratic governance in the Congo: the 

conflicts in the East, and corruption. The war in the East, which has been raging for years and 

has recently escalated, as we shall see in the last section, is forcing peoples to flee, creating 

millions of internally displaced persons and refugees.270 These persons are completely 

dependent on international humanitarian help to survive as the Congolese government has been 

unable to create and contribute to strong social sectors.271 In 2020, before the recent escalation 

of violence in the East, the UN already estimated that 25.6 million persons in the Congo were 
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in vital need of humanitarian assistance.272 We have also mentioned in the previous point that 

corruption was a cause of the poor state of social and economic rights in the Congo. Beyond 

the fact that generalised corruption considerably reduced the amount of funds available to 

finance the Congolese’ social and economic needs, it also creates deep inequality among 

citizens as ‘access to opportunities and social success are very unequally distributed, and 

largely determined by personal relations and patronage networks – particularly an individual’s 

personal or ethnic relation to the country’s president, the president’s family, the president’s 

personal associates, and the country’s high-ranking political and military officials.’273  

Finally, a third important reason for the state of social and economic rights in the Congo is the 

poor infrastructures in the country and the political (and international) inability to resolve this 

issue. The Sicomines agreement with China exemplifies this situation. President Joseph 

Kabila’s main idea at the signature of the Sicomines agreement, i.e. the biggest ever minerals 

for infrastructure deal, was to provide the Congo with better infrastructures (roads, hospitals, 

dams, etc.) in order to fulfil Congolese’ social and economic needs. Indeed, as explained in 

Part II of this thesis, Kabila had been elected on the promise of reconstructing the country 

around Five Construction Sites (Cinq Chantiers) which’s purpose were to develop 

infrastructures, jobs, education, water and electricity, and health.274 The Sicomines deal was to 

help not only with infrastructures but also with jobs creation, and indirectly with the 

development of better health, education, water and electricity through the erection of better 

infrastructures. This massive deal has been the object of major criticisms from the international 

community and the Congolese civil society, as we have seen earlier, and also, more recently 

from President Tshisekedi himself.275 Beyond the issue of uncovered corruption by the Congo 

Hold-Up, the deal has been criticised on several other points: the delays and poor quality of the 

infrastructures, the lack of respect for workers’ rights as well as the lack of jobs creation for 

the Congolese, and the uneven balance of the deal in favour of the Chinese counterpart.    
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Concerning infrastructures, Chinese companies agreed in the Sicomines deal to dedicate 3 

billion of dollars to finance different types of infrastructure, notably railways, roads, hospitals, 

universities, dams, etc.276 Concerns have been raised by the civil society about delays and extra-

costs of these projects. Indeed, while some projects have knowns ‘management and control 

problems that caused long delays and imposed unexpected costs’, others were never even 

started.277 Moreover, the African Association for the Defence of Human Rights advanced that 

‘many of the projects were overpriced in comparison to equivalent projects financed by other 

actors.’278 However, the most important criticism has been directed towards the poor quality of 

the delivered infrastructure projects. The infrastructures have been deteriorating rapidly, as, for 

example, two recently constructed roads in Kinshasa (the capital), which already present large 

sinkholes.279 An obvious issue is that the companies in charge of quality control are the same 

Chinese companies in charge of building the new infrastructures.280 It should be recognised 

though that some important infrastructures have been built such as a 450-bed hospital, and a 

hydroelectric power station.281 This is still far from the initial objective which comprised ‘more 

than 3,500km of roads, as many kilometres of railways, road infrastructure in Kinshasa, thirty-

one hospitals with 150 beds and 145 health centres… No less than 2,000 social housing units 

in the capital and 3,000 in the provinces, as well as two modern universities.’282 

Furthermore, the few successes of the infrastructure projects have been clouded by the abuses 

Chinese companies have been accused of towards Congolese workers as well as local 

communities.283 The reports of abuses towards workers, children’s work, and local 

communities have come from various sources.284 Chinese mining companies have been 

accused of expropriating local farmers without adequate compensation, ‘illegally convicting 

Congolese residents and destroying their homes to build new mining sites’, using informal 

children labour in the mines, and employing informal artisanal miners in order to get access to 

cheaper employment costs and less safety precautions.285 Moreover, in terms of jobs creation, 

 
276 Maiza-Larrarte, A. Claudio-Quiroga, G. (2019) ‘The impact of Sicomines on development in the Democratic 

Republic of Congo’ International Affairs 95(2), p. 433. 
277 Ibid 
278 Op. Cit., Landry note 274, p. 22. 
279 Ibid. 
280 Op. Cit., Maiza-Larrarte and Claudio-Quiroga note 276, p. 434. 
281 Ibid., p. 442. 
282 Tshiamala, S. B. (2021) ‘DRC - China: Tshisekedi to Revisit Working Relationship with Beijing’ The Africa 

Report. 
283 Op. Cit., Maiza-Larrarte and Claudio-Quiroga note 276, p. 442. 
284 Ibid. 
285 Anderson, P. (2023) ‘Cobalt and Corruption: The Influence of Multinational Firms and Foreign States on the 

Democratic Republic of the Congo’ Journal for Global Business and Community 14(1), p. 9; Niarchos, N. (24 



204 
 

all in all, the Sicomines agreement has only provided about 10,000 low-skilled jobs for 

Congolese, supposedly far less than the number of jobs created for Chinese immigrants.286 

Finally, the Sicomines deal has been heavily criticised for its inherent imbalance in favour of 

China.287 As Mary and Geenen had already argued a decade ago: ‘China takes the lion’s share 

of the profits, … [and] in the long run, this is a highly unequal exchange and an agreement that 

is clearly balanced in favor of the Chinese parties.’ The fact is that the Congo ‘is exchanging 

part of its mineral wealth for deficient roads and poor equipment’, again leaving the Congolese 

people unable to enjoy the fruits of its resourceful country.288 With the same concerns in mind, 

President Tshisekedi recently ordered an audit of the deal. In February 2023, the audit report 

came out and was scathing, it denounced an ‘unacceptable economic colonisation’ and called 

for a re-negotiation of the deal on the basis of a list of demands such as the payment of 20 

billion dollars in compensation,  the employment of more Congolese workers, or that ‘the 

balance of the financing [for the infrastructure projects] be made available unconditionally 

through a line of credit, at a preferential rate, managed by the Congolese side.’289 While China 

considered at first through a communicate these demands were not corresponding to reality, 

Tshisekedi announced he intended to re-negotiate the deal.290 In May 2023, Tshisekedi had an 

official visit to China during which Xi Jinping and him decided to transform their bilateral 

relation ‘from a strategic partnership of win-win cooperation to a comprehensive strategic 

cooperative partnership.’291 A Congolese official mentioned that the re-negotiation process of 

the Sicomines agreement was progressing very well and would hopefully be over by the end 
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of the year.292 With the next presidential elections coming up at the end of the year, it is 

important for Tshisekedi to prove he has brought change to the country. We have yet to see 

whether these announcements are mere political rhetoric or if this re-negotiation can truly have 

positive impact on the social and economic rights of the Congolese population.  

Beyond the Sicomines agreement, Tshisekedi and his government had announced at the 

beginning of his mandate a 100-days emergency programme which foresaw the construction 

and renovation of many infrastructures such as roads and facilities for drinking water, 

electricity, education and health services.293 However, Tshisekedi’s plan was widely 

unsuccessful as the funds available for this program which were managed by his own office 

were massively embezzled by his chief of staff, Kamerhe, as seen in section 1.294 The fact is 

that there is a long record in the Congo ‘of failing to implement policies’, which has resulted 

in the country relying heavily on international support, especially for humanitarian assistance 

which has usually taken the form of ‘programs ranging from cash transfers, in-kind social 

safety nets, fee exemptions, public works, social assistance and social services.’295 The UNDP 

in its 2020-2024 programme has also mainly concentrated on the Congolese communities 

affected by humanitarian crisis: it has built 21 infrastructures, created more than 4000 jobs for 

vulnerable populations, and helped in the gestion of health crisis by providing medical 

equipment to 44 hospitals. 296 While positive, these results are still widely insufficient to meet 

the social and economic challenges faced by the vast majority of the Congolese people (i.e. 

which goes beyond targeting only the most vulnerable groups), and the total budget is relatively 

low (3.5 millions) and spread around various axes (not all related to social and economic rights) 

compared to the promised budget of 3 billion of dollars just in infrastructures of the Sicomines 

deal.297 Hopes for the improvement of social and economic rights in the Congo would rather 

be found in such a deal, however, the latter needs to be efficiently re-negotiated in order to 

address its major downfalls. This again relates to other central issues in the country. Indeed, 

for an effective re-negotiation, there is a pressing need to avoid any corruption which would 

embezzled the funds, strengthen democratic institutions and processes to make sure the 
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Congolese people would benefit from the deal, and end the Eastern conflicts which have 

severely hindered its application in this area. 

3. The Procedural Aspect of Democratic Governance 

It is hardly needed to explain why the organisation of free, fair, and periodic elections is central 

to an effective right to democratic governance. Even though I have argued that democratic 

governance supposed more than the organisation of elections, it is clear that the latter is one of 

its central pillars which allows for the expression of a people’s will, facilitates the peaceful 

transition of power, enhances legitimacy and public trust, stimulates public engagement and 

participation, promotes representation and inclusivity, and enables the accountability of rulers. 

While the Congo organised its first multi-party elections since independence in 2006, the 

procedural aspect of this recent democracy is still very fragile as we have seen in Part II.298  

Beyond the issues in the 2006 and 2011 elections during which Joseph Kabila managed to grab 

onto power, the most recent presidential elections of 2018 which have seen the designation of 

a new president, Felix Tshisekedi, who was the leader of an opposition party, were still very 

problematic.299 Once again, the issues explaining the fragility of the procedural aspect of 

democratic governance in the Congo highlight the interrelation existing between the obstacles 

to the right of internal self-determination of the Congolese people. Indeed, corruption, the 

ongoing conflicts in the East, and the poor state of human rights in the Congo are all 

contributing to the fragilization of the organisation of free, fair, and periodic elections. First of 

all, corruption has prevented not only to meet the periodicity requirement but has also skewed 

the final results of the 2018 presidential elections. The elections should have taken place in 

2016, but Joseph Kabila managed to hold onto power for two more years.300 Moreover, even 

once organised, the results of the elections were allegedly skewed, according to a multitude of 

internal and external observers.301 Tshisekedi should not have been designated winner of the 

elections but, to maintain peace in the country, most of the international community accepted 
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to recognise his victory.302 Secondly, the ongoing conflicts in the East make it extremely 

challenging to organise a scrutiny. Indeed, in a conflict area, it is practically difficult to ensure 

the participation of all citizens, and guarantee the safety and security of voters. Finally, the 

poor state of human rights, both political and civil, and social and economic, makes it hard to 

meet the ‘free’ and ‘fair’ requirements of elections. For example, as we have seen, freedom of 

expression, especially of journalists and activists, is under duress making it harder to provide 

access to impartial information ahead of an election.303 Moreover, on the social front, the poor 

level of education, for example, complicates the possibility for the population to make an 

independent vote.304 

Looking at the work of the UNDP solely on the procedural aspect of democratic governance, 

it has notably helped the Congolese government to adopt a new electoral law contributing to 

improve the Congo’s capacity to evaluate and plan electoral cycles, and it has also concentrated 

on the involvement of specific communities such as young peoples, women, or inhabitants of 

rural areas, in the democratic life of the country.305 The UNDP works also, as we have seen in 

the other sections, on the issues of corruption, human rights, and armed conflicts which I have 

argued are interrelated to the fragility of the democratic process in the Congo. The next 

elections are to take place by the end of the year 2023 and will be crucial to see if the still 

young Congolese democracy is able to mature and be sustainable, at least in its procedural 

aspect. 

4. The Eastern Conflicts 

By the end of 2022, tensions, while they had never stopped, started to re-escalate in the East as 

the M23 rebel group resurfaced after years of inactivity.306 This prompted once again tensions 

between the Congo and Rwanda as the Congolese government accused Rwanda of funding the 

M23 rebels, while Rwanda accused the Congo of collusion with extremist Hutu militias.307 
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Other groups such as the ISIS-affiliated Allied Democratic Forces also continue to fuel tensions 

in the area, plundering mineral resources and attacking the population.308 The Eastern Congo 

remains an extremely tensed area not only on the inside, due to militias, but also on the outside, 

as Congo’s relations with the neighbouring countries, i.e. Rwanda, Burundi, and Uganda, 

seems always on the edge of a military confrontation.309 

To this day, no national or international intervention has been able to bring peace and stability 

in the region. The UN, for example, has been present since 1999 with its peacekeeping mission 

MONUSCO and unable to meet its main objectives of protecting civilians from violence, 

facilitating humanitarian access, and disarming, demobilizing, and reintegrating former 

combatants back into society.310 In 2022, President Tshisekedi required the withdrawal of the 

mission after massive anti-UN protests of the Congolese population who accused MONUSCO 

of failing to protect civilians against militias.311 Since its election in 2018, Tshisekedi has 

himself ‘made little progress on promised systemic reforms to break the cycles of violence’, 

despite his electoral promises and the military rule imposed in Eastern Congo.312 The 2020-

2024 UNDP programme, for its part, has worked on bringing together the local population and 

authorities to analyse security issues and elaborate local peace plans, but the resurgence of 

conflicts greatly complicates the groundwork.313  

The Eastern conflicts are holding back democratic governance in the Congo on many levels. 

First of all, the organisation of free, fair and periodic elections in tense areas is a major 

challenge. With the resurgence of violence, President Tshisekedi has already declared in May 

2023 that the situation risks to ‘[jeopardise] the electoral process, which is already underway, 

due to a massive displacement of people from combat zones, the insecurity and the 
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inaccessibility of these areas.’314 Secondly, as seen earlier, such conflicts also fuel the 

corruption issue as resources continue to be illegally plundered by militias and sold on the 

international market.315 Finally, the most fundamental rights of the local population are violated 

daily in this region.316 This situation has forced the internal displacement of millions of peoples 

who are today in urgent need of medical and other aid, evaluated to more than 2 billion of 

dollars by the UN.317 Moreover, air deliveries of aid have been suspended in certain areas as 

direct attacks on UN aid convoys have taken place.318  

While it is clear from this depiction of the situation in the Eastern region that the end of the 

military conflict is central to the sustainability of democratic governance in the Congo, and the 

related enjoyment of the Congolese people’s right of self-determination, it is hard to point 

towards any positive developments at the moment as violence ‘continues to come in waves in 

the Eastern region, and civilians casualties remain on the rise.’319 

5. Conclusion 

This analysis reveals that fundamental requirements for a substantial right to democratic 

governance are still lacking in the Congo. By viewing the right of internal self-determination 

through the lens of the Capabilities Approach framework, it becomes apparent which issues 

should be addressed urgently, while recognizing the interconnected nature of these challenges. 

Only through concerted efforts focused on these areas can the right to democratic governance, 

as a substantive interpretation of internal self-determination, truly become accessible to the 

Congolese people. 

In summary, I have underscored the need to go beyond the external aspect of the right of self-

determination and emphasized the importance of substantive internal self-determination. By 

employing the Capabilities Approach framework, we find a path to empowering the Congolese 
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people and enabling their internal self-determination. The identified areas of concern provide 

a roadmap for action, stressing the necessity of tackling corruption, improving social and 

economic rights, strengthening the democratic process, and resolving the remaining armed 

conflicts in the East. Through sustained efforts and a comprehensive approach, it is possible to 

facilitate the substantive enjoyment of the right of internal self-determination of the Congolese 

people -and, more generally of ‘all peoples’, having a similar framework in mind. 

III. Conclusion 

The right of external self-determination and the right of internal self-determination can be 

thought of as two sides of a same coin. While the right of external self-determination was given 

substantial meaning during the decolonisation process through its interpretation as a right to 

independence for colonial peoples, their right of internal self-determination has not yet been 

given a substantial interpretation. Despite this uneven application, the two sides of the coin 

have co-existed as far as the birth of the idea of self-determination. Lenin, one of the first 

proponents of the right of self-determination, defended an ad hoc right of external self-

determination which gave rise to the previously mentioned right to independence and to the 

formal liberation of colonial peoples. Wilson, for his part, defended the continuing right of 

internal self-determination, defined as the ‘consent of the governed’. However, such an 

interpretation has not yet been translated into a substantial right, leaving ex-colonial peoples 

(and all others) with an incomplete enjoyment of their right of self-determination. This has 

resulted, as we have seen in the case-study on the Congo, in the possibility of continued 

oppression of ex-colonial peoples, by both internal and external actors.  

The right of internal self-determination should be interpreted as a right to democratic 

governance. This has been argued since the 1990s by many scholars who have wished to give 

substantial meaning to the Wilsonian view of self-determination. Such an interpretation brings 

back ‘peoples’ at the centre of our concern, rather than concentrating on the vast network of 

oppressors. The idea is to empower them in such a way that will give them the opportunity -

and the responsibility- to free themselves and to rule themselves. In the same vein as the 

Capabilities Approach, there is a commitment to the respect of peoples’ powers of self-

definition. Behind the interpretation of internal self-determination as a right to democratic 

governance, lies the objective of making the right of self-determination truly available to 

peoples by creating, through its corner principle of participation and its interrelated relationship 
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to individual freedoms and human rights, the opportunity for peoples to be free and responsible 

of their own collective and personal lives.  

To be able to give such a substantive meaning to the right of internal self-determination, the 

right to democratic governance needs to be itself substantially defined. It shall mean not only 

procedural requirements such as free and fair elections, but also encompass the need to 

establish stable and democratic institutions, non-corruption, and the guarantee of all other 

human rights. Moreover, in a more than ever globalised world, the right to democratic 

governance cannot only be thought of as a national requirement but shall extent to the 

international sphere as well since it is where more and more crucial decisions affecting peoples’ 

lives are being taken. Interpreted as such, the right of self-determination and the correlated 

right to democratic governance can become the ‘emancipatory project[s]’ they have always 

ought to be.320 Such a vision, besides being a way to address the variety of issues faced by the 

Congolese people, could also have the advantage of getting the critical literature out of the 

dead-end we identified earlier – the one where either way, democracy or not, peoples were 

oppressed. 

For this emancipatory project to take place, we ought to connect even more clearly the right of 

(internal) self-determination to the Capabilities approach and the work of the UNDP. The latter 

could help to bring people at the centre of our concerns and allow us to think about what is 

needed in a very practical and broad manner for their self-determination to emerge according 

to each specific context. What is the Congolese people truly able to do in terms of freely 

deciding of their political, social, cultural, and economic path? And how can we create 

opportunities for it to happen? Bringing together the right of self-determination and the 

Capabilities Approach, enables us to take the right of self-determination out of the trap of 

territoriality in which it has been stuck for too long, especially in the Advisory Opinions of the 

ICJ. As I have outlined in part I of this thesis, the questions surrounding the application of the 

right of self-determination have mostly been restricted to its external and territorial aspects, 

forgetting the core of this right is first and foremost the peoples, all peoples.321 
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Thesis Conclusion 

The right of self-determination of ‘all peoples’ is a primary right in international and human 

rights law, as it is the prerequisite for the enjoyment of all others human rights. However, the 

elusive nature of its internal dimension has prevented ‘peoples’ – especially ex-colonised 

peoples – from freely determining their political status and freely pursuing their economic, 

social, and cultural development. For this reason, this thesis has argued that a substantive 

meaning should be attached to the right of internal self-determination in the form of an 

international right to democratic governance. 

The right of self-determination is theoretically divided into an external and an internal 

dimension. The external understanding refers to the possibility for a people to become an 

independent state, and the internal dimension requires that a people be ruled according to its 

consent. While Antonio Cassese developed a theory which stated that internal self-

determination should be the primary way to enjoy this right, and external self-determination 

could only be applied to exceptional circumstances, the truth is that, since the decolonisation 

process, there has been an over-emphasis on the international scene on the right to external 

self-determination, especially the one of colonised peoples. Following Lenin’s and the 

socialists’ interpretation of the right of self-determination, the latter became the emblem of the 

decolonisation process which took place after the Second World War. The UN adopted several 

resolutions stating that Non-Self-Governing and Trust territories’ peoples had a right to self-

determination, and that accordingly they were to become independent states. Through these, 

the right of external self-determination of Non-Self-Governing or colonised peoples was given 

substantive meaning. Colonised peoples had the opportunity to choose between becoming a 

new independent state, and the free association or integration with an independent state -or any 

other political status freely determined by the peoples concerned. Their action was limited by 

the uti possidetis principle which required that territorial integrity of states remained protected, 

meaning that ex-colony were bound by the colonial division of territory. The International 

Court of Justice mainly confirmed what the UN resolutions had outlined: on several occasions 

the ICJ recalled that the principle of uti possidetis shall be applied to such cases, but also that 

the right of self-determination was an erga omnes right. However, when it came to take a stand 

on self-determination beyond the decolonisation process, the Court did not outline in a 

systematic manner what was the substantive meaning of the right of self-determination.  
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The right of self-determination was enshrined in both international human rights covenants as 

the first article which makes it an important precondition for the enjoyment of all other human 

rights, including the economic and social rights. This inclusion in the covenants made the right 

of self-determination far more than a substantive right to external self-determination for 

colonised peoples. It was now to be construed as right belonging to ‘all peoples’, in both its 

dimensions. However, in practice, we have yet to see the internal dimension flourish.322 

Historically, it was first President Wilson who became a fierce defender of the internal 

dimension of self-determination, which he believed should be construed as ‘the consent of the 

governed’, enabling peoples within the confines of their state to be ruled in accordance with 

this principle. Despite his advocacy and the detachment which had operated between self-

determination and the decolonisation process when the right was enshrined as a general human 

right in both covenants, internal self-determination has yet to find its way as a substantive legal 

norm, and, for the most part, has remained elusive to this day.323  

The over-focus on the right of external self-determination of colonised peoples as well as the 

elusive nature of internal self-determination have been detrimental first and foremost to the 

self-determination of ex-colonised peoples themselves. Looking at the critical literature is 

illuminating in this matter. Third World Approaches to International Law (TWAIL) have 

shown that imperialism is still very much alive, albeit in a different form. The right of self-

determination marked the shift which operated between formal and informal forms of 

imperialism. The critical history of international law argues that international law was born out 

of the colonial encounter and developed through the justification of formal imperialism. When 

international law moved away from the formal subjugation of peoples, imperialism survived in 

an informal form thus preventing ex-colonised peoples – who had become formally 

independent under the auspice of a substantive right of external self-determination – from fully 

enjoying their full right of self-determination (i.e. their internal one). Such critical approaches 

to the history of international law need to be qualified as they tend to be quite reductive. Indeed, 

they have an inherent bias as, once they decided imperialism was to be central in the history of 

international law, it was easy to depict such a history by choosing to highlight some events, 

finding a certain continuum in the imperialist project, while leaving out what might not seem 

 
322 Or even to see the external dimension of the right of self-determination flourish beyond decolonisation (but 

this is not the subject of this thesis). 
323 Again, this is true when we construe the term ‘people’ as the whole population of a state. When it comes to 

other definitions of ‘people’ such as indigenous peoples or minorities within the population of a state, internal 

self-determination has given rise to substantive rights such as the UN Decaration on the Rights of Indigenous 

Peoples. 
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relevant to such a narrative. Moreover, while a critical version of international law history 

rightly points at informal imperialism, such an over-focus might overlook the existence of other 

threat to a people’s right of self-determination. However, the critical literature is relevant to the 

extent that it has the merit of bringing the subject of informal imperialism to the table, shedding 

light on the fact that external self-determination of colonised peoples, while a good first step, 

was far from sufficient to end imperialism and enable them to enjoy their full right of self-

determination, as they still suffer the consequences of external interferences. 

The Case-Study on the Congo in Part II has been able to shed light on three important points. 

First of all, the critical depiction of international law history accurately describes the history of 

colonialism in the Congo. The colonisation had a twofold purpose: making trade and civilising 

the native Congolese people. For that it relied on a ‘colonial trinity’: the Belgian state as an 

organising power, the private sector as an exploitative power, and the church who took care of 

the civilising mission. The Congolese people was never consulted, but worse, was exploited in 

a systematic inhuman manner. The great powers of the time were mostly concerned by their 

profit and their influence, as the Berlin Conference illustrated. Even when, later on, the idea of 

self-government came on the table, the Mandate System was just used by Belgium to extend 

its colonial powers over Rwanda-Urundi. The ‘dynamic of difference’ outlined by Anghie thus 

rightly captures what took place during the formal imperialist period in the Congo.  

However, the second point rising from the Congolese Case-Study is that a critical approach to 

the history of international law, as the concern was raised, is reductive and fails to accurately 

describe what took place beyond decolonisation, i.e. beyond formal imperialism. On the one 

hand, TWAIL rightly points at the development of informal forms of imperialism as, in the 

Congo, many are the international actors who interfered in the new state affairs. Belgium, for 

a start, robbed the soon-to-be independent Congo from its shares in important mining 

companies, and also provided military assistance to the province of Katanga in its quest for 

secession. The US plotted to eliminate Lumumba, it military intervened in the country to stop 

a rebellion which did not fit with its interests, it backed up for years Mobutu, then shifted to 

Kabila, etc. Rwanda invaded the Congo under the cloak of a local rebellion group and 

committed a revenge genocide on Congo’s territory. The international private actors enriched 

themselves thanks the Great African War, buying minerals from rebel armed groups.  And the 

list of examples goes on.  
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However, on the other hand, a more detailed account of the history of the Congo brings to light 

other issues, other local actors who have also had their fair share of responsibility in the 

disastrous situation in the Congo, in the oppression of their fellow nationals, and consequently 

on the absence of self-determination for the Congolese people. Mobutu and Laurent-Desire 

Kabila each installed a terrible dictatorship where corruption, propaganda, and torture muzzled 

the Congolese people for years. They have stolen together with their associates millions of 

dollars out of the state coffers. Even after their destitutions, corruption is commonplace in the 

Congo, being almost part of the culture. Intra-ethnic conflicts have put the country in a state of 

permanent turmoil to this day. Moreover, such actors have often acted in collusion with 

external or other internal actors - as long as they had common interests. It is for example 

obvious during the Second Congo War as enemies of yesterday could become allies of 

tomorrow which happened when Kabila made an alliance with the Mai-Mai and the 

Interwhame groups which he had literally massacred a few years before. A detailed history of 

the Congo is composed of a myriad of intertwined and moving interests, defended by various 

international and local actors - the former not having the constant upper hand on the latter. 

Shedding too much light on informal imperialism might let the internal oppressors run free, 

leaving the Congolese people still unable to enjoy its right of internal self-determination. 

This brings me to the third point to be drawn from my case-study on the Congo: wherever the 

oppression has come from, the Congolese people has remained the recurrent victim of its 

various internal and external oppressors. Two remarks need to be made though. First, it would 

be reductive to picture the Congolese people as passive victims since, on several occasion 

uprisings have taken place which sometimes have had tremendous impact. Even if the First 

Congo War had not taken place, Mobutu was already doomed to be dismissed in view of the 

massive popular uprising which took place towards the end of his reign. Secondly, international 

‘interference’ is not always informal imperialism and can have positive impact if it is done with 

the objective of empowering the Congolese people. The 2006 elections, while far from perfect 

as they were mainly construed in a procedural manner, are a good example of a positive 

international involvement with the view of democratising the country. All in all, the lesson to 

be learned from a detailed account of Congo’ history is that the path of people’s empowerment 

is much more promising than the one of putting the spotlight on the oppressors and trying to 

limit their actions through legislative means as the latter often turned out to be 

counterproductive. The Congolese people and ex-colonised peoples in general need to be 
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brought back at the centre of our reflexion as they are the primary holders of their right of self-

determination.    

I have thus argued that the key to putting peoples back at the centre of their own right is to be 

found by giving substantive meaning to their right of internal self-determination through a right 

to democratic governance. Such a positioning has been criticised by the critical literature for 

furthering informal imperialist goal. And it is indeed true that the democracy rhetoric was used 

on several occasions in recent history, especially by the West, to impose a regime change or to 

validate military interventions. However, an idea does not become invalid because it is 

misused, and democracy is a too precious idea, one that provides ongoing means and rights to 

resist oppression, to be abandoned as such. Moreover, the process of democratisation in the 

Third World, as it has been the case for the Congo, has mostly been thought of in terms of 

procedural requirements, i.e. the organisation of free and fair elections. A right to democratic 

governance entails more than procedural requirements. Substantially defined, it also requires 

strong institutions, non-corruption, and the respect of all human rights, including socio-

economic rights. When considering the right to democratic governance in a substantial manner, 

it is interesting to rely on the work of the Capabilities Approach. The latter has at its heart to 

put peoples back at the centre of the reflexion. Applying such an approach with the view of 

giving substantive meaning to the right of internal self-determination we should ask: how can 

a people truly enjoy its right of self-determination? What opportunities are available to a people 

to internally enjoy its self-determination? Giving internal self-determination substantive 

meaning through a right to democratic governance, construed in a substantial manner, makes 

the right of internal self-determination truly available to peoples, it provides all peoples the 

opportunity to become responsible of their own common path. Because democratic governance 

ought to be substantially defined, it will take the form of what might appear at first as unrelated 

fields of actions such as for example measures to enhance education, to fight corruption, or to 

end ethnic rivalries, but which have the potential of having a great impact on a people’s right 

to internal self-determination.  
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