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1. Introduction

As an institution that links between the government and the banking system, one of the roles [1] of the
central bank is as a lender of last resort (LOLR) to maintain the integrity of the financial system based
on the precautionary principle [2]. Indonesia's central bank is Bank Indonesia, whose regulations are
based on various statutory regulations. Among them; 1) Article 23D of the 1945 Constitution of the
Republic of Indonesia (1945 Constitution);[3] 2) Law Number 23 of 1999 concerning Bank
Indonesia[4] as amended several times[5], most recently with Law Number 4 of 2023 concerning
Development and Strengthening of the Financial Sector[6] (Bank Indonesia Law); And 3) Law Number
9 of 2016 concerning the Prevention and Handling of Financial System Crisis[7] as amended by Law
Number 4 of 2023 concerning the Development and Strengthening of the Financial Sector (UU
PPKSK).

The various statutory regulations above underline the existence, function, and authority of Bank
Indonesia as the central bank. However, in regards to its role as LoLR, it should be noted that current
national laws still need to provide a clear understanding of LoLR from a juridical perspective [8]. Its
existence is not only a logical consequence of Bank Indonesia's objectives [9] but also its duties [10]
and authority [11].

The absence of such understanding means that the current laws limit Bank Indonesia's LoLR role in
providing funds to banks. This can be seen from the provisions of Article 35 B of the Bank Indonesia
Law and its explanation. Bank Indonesia's role as LoLR can be implemented through one of its main
tasks and still abiding to the functions of the central bank as a banker to government [12]. One of them
can be seen from the policy of providing loans through the purchase of Government Securities (SBN)
in the primary market to mitigate the financial crisis in mitigating the impact of the coronavirus disease
2019 (COVID-19) [13].

The limited laws and regulations in Indonesia regarding the role of the central bank as LoLR indicate
that the implementation of this policy creates an opportunity for policy criminalization. In the context
of purchasing SBN to overcome the impact of COVID-19, the potential for such criminalization can be
seen from the existence of various problems. This is because the average maturity period for SBN issued
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by the government is 12 years, however, Law Number 2 of 2020 concerning Government Regulations
in Lieu of Law (Perppu) Number 1 of 2020 concerning State Financial Policy and Financial System
Stability for Handling the Coronavirus Disease Pandemic (COVID-19) and/or in the context of facing
threats that endanger the National Economy and/or Financial System Stability[14] (Law No. 2 of 2020)
which is the legal basis for the policy, is only valid through until the end of 2022. This situation shows
that the current Indonesian legal system does not guarantee legal certainty regarding implementation of
LoLR by Bank Indonesia. Without legal certainty, Bank Indonesia's role as the central bank in
maintaining financial system stability will always overshadow the threat of policy criminalization. This
condition underlies the conduct of this research, in which this research aims to support the role of Bank
Indonesia as LoLR through legal certainty, to realize the state's goals as stated in the Fourth Paragraph
of the Preamble to the 1945 Constitution [15]. This research uses postulates by Gustav Radbruch's
theory on the fundamental value of law [16] and Walter Bagehot's views on LoLR[17].

2. Materials And Methods

This legal research was prepared using normative juridical methods [18] and supported by economic
analysis. This study aims to analyze the quality of legal norms through the perspective of normative
reality and concrete events [19] in obtaining the truth [20]. This research aims to answer problems
related to legal certainty regarding Bank Indonesia's role as LOLR in implementing the burden-sharing
policy, especially in overcoming the economic crisis that occurred during the pandemic. This research
uses a statutory approach [21] and a conceptual approach [22] in its discussion.

3. Results and Discussion
Pandemic and its Challenges for the National Economy

An economic crisis is when the market economy collapses, affecting other societal sectors. A crisis can
occur in the short term, medium term, or long term based on developments in the situation and
conditions before or during the crisis. Economic crises generally occur due to financial problems
experienced by a country.[23] However, this does not mean that other aspects, such as politics, security,
and health, cannot be the cause of the crisis. An example of this wold be COVID-19 pandemic that not
only occurred in Indonesia, but also worldwide.

The COVID-19 pandemic has forced the Government to implement Large-Scale Social Restrictions
(PSBB), which include health charts as an essential indicator that must be considered alongside the
economy and defense. The situation at the time required the handling of COVID-19 to be carried out in
an extraordinary manner and at the expense of the national economy. Restrictions on community
activities during the pandemic have disrupted the supply chain, not only in regards to demand and
supply, but also a decline in people's income, demand for consumption, business bankruptcy, as well as
an increase in unemployment, thus creating an economic crisis.

The economic crisis resulting from the COVID-19 pandemic is far more complex than the crises in
1997-1998 and 2008-2009. The complexity of the situation at the time cannot be separated from the
fact that the spread of COVID-19 could not yet be controlled [24]. This uncertainty forced the Ministry
of Finance to be realistic in preparing the economic growth scenario for 2020, which is as follows:
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Figure 1. Outlook Scenario for Main Macroeconomic Indicators
Source: Ministry of Finance (2020)
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From the figure above, the Ministry of Finance predicts that Indonesia's economic growth in 2020 will
reach negative numbers in a very severe scenario (-0.4). However, the dynamics of the economy and
society in its development shows a situation much worse than the initial predictions, due to the
continued decline in national economic growth from the 1st to the 4th quarter. The continuing decline
in economic growth in 2020 has made Indonesia enter a recession, as can be seen from the figure as
follows:

Tahun

Figure 2. Indonesia's Economic Growth in 2019-2020
Source: BPS (processed data)

The weakening of the Rupiah exchange rate also exacerbated poor economic growth throughout 2020,
where it weakened by an average of -14.88%. In the financial markets, pressure is visibly seen from the
increase in SBN yields and correction in the stock market, that are in line with increasing concerns on
the impact of the COVID-19 pandemic. The Composite Stock Price Index (IHSG) also recorded a
correction of 26.7%. The overall SBN yield is at the level of 7.45%. The yield on corporate bonds with
an AAA rating also decreased by an average of 13 bps. [25]

Burden Sharing as a Policy for Overcoming the Impact of the Economic Crisis

Burden sharing is a joint responsibility between the Government and Bank Indonesia [26]. Its
implementation is carried out to support crisis management in a country by buying and selling securities
between the government and the central bank [27]. In its capacity as a policy, burden sharing is nothing
new, as it has been done by Indonesia before as a measure to speed up the completion of Bank Indonesia
Liquidity Assistance (BLBI) in 2003[28]. The burden-sharing policy in dealing with COVID-19 is
based on Law Number 2 of 2020 concerning the Stipulation of Government Regulations instead of Law
Number 1 of 2020 concerning State Financial Policy and Financial System Stability for Handling the
2019 Coronavirus Disease (COVID-19) Pandemic and /or To face threats that endanger the national
economy and/or the stability of the financial system into law[29] (Law No. 2 of 2020), a cooperation
agreement between the Director General of Financing and Risk Management of the Ministry of Finance
and the Deputy Governor of Bl (PKS Ministry of Finance and Bank Indonesia), and a Joint Decree
(SKB) between the Minister of Finance and the Governor of BI, which consist of:

1) Joint Decree of the Minister of Finance and the Governor of Bl Number 190/KMK.08/2020 and
Number 22/4/KEP.GBI1/2020 concerning SBSN Schemes and Mechanisms in the Primary Market to
Maintain Continuous State Financial Management as Implementation of Perppu Number 1 of 2020
concerning State Financial Policy and Financial System Stability for Handling the COVID-19 Pandemic
and/or in the context of Facing Threats that Endanger the National Economy and/or Financial System
Stability (SKB I);

2) Joint Decree of the Minister of Finance of the Republic of Indonesia and the Governor of BI Number
326/KMK.08/2020 and Number 22/8/KEP.GBI/2020 concerning Scheme and Coordination
Mechanism for Purchases of SUN and/or SBSN by Bl in the Primary Market and Distribution of Cost
Burden in the Context of Financing Handling the Impact of the COVID-19 Pandemic and National
Economic Recovery (SKB I1) And

3) Joint Decree of the Minister of Finance and the Governor of Bl regarding Coordination Schemes and
Mechanisms between the Government and Bank Indonesia in the Context of Financing Health and
Humanitarian Treatment to Handle the Impact of the 2019 Coronavirus Disease (COVID-19) Pandemic
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Through Purchases in the Primary Market by Bank Indonesia of Government Debt Securities and/or
Government Sharia Securities Issued by the Government (SKB I11).

In implementing the burden-sharing policy, Bank Indonesia purchased SBN amounting to IDR 974.09
trillion up until November 2022[30]. These funds are used to support various crisis management efforts,
which have significantly burdened the state budget [31]. To prevent substantial limitations in
government performance at the time [32], the Government and Bank Indonesia continued to coordinate
in formulating the appropriate policy to suit the country's conditions at the time. This aims to ensure
that monetary and fiscal policies can ensure Indonesia's economic development continues as
expected.[33] Burden sharing is principally related to Bank Indonesia's support for funding the State
Revenue and Expenditure Budget (APBN) in financing goods and non-public goods [34]. This is done
by strengthening its coordinating role [35] and implementing Bank Indonesia's LoLR function through
the purchase of SBN [36] in the primary market [37], whilst still maintaining the integrity of the market.
Due to this policy, the total number of SBN purchases made by Bank Indonesia reached IDR 694.97
trillion on September 27, 2022.

Legal Issues in the Burden Sharing Policy

One of Bank Indonesia's involvement in the burden-sharing policy is based on the LoLR role of the
central bank. However, different to LOLR which is currently interpreted as providing loan facilities to
banks experiencing liquidity difficulties and functions to avoid financial crises [38], the implementation
of LoLR in this policy has expanded. This is because the party receiving support of liquidity is not the
bank but is actually the government, to reassure investors and prevent market loss [39].

Such expansion means that the burden-sharing policy is only partially welcomed by the public, although
similar events have happened in several countries [40]. The rejection of this policy is understandable,
[41] because apart from affecting the independence of the central bank [42], burden sharing can
endanger the central bank's financial balance sheet [43] and economic stability [44], hence encouraging
moral hazard in APBN financing [45]. Implementing LoLR in this way is still in line with the central
bank's existence as an institution designed to prevent financial crises [46]. Loans in the LOLR context
differ from loans in general [47], because it’s aim is to save the financial system [48], a system
constantly experiencing uncertainty. LOLR is the central bank's response to market behavior that is in
shock. In the Indonesian context, the implementation of the LoLR role by Bank Indonesia is currently
based on several provisions, which include:

1) Article 10 Paragraph (2) of the Bank Indonesia Law states that in determining and implementing
monetary policy, Bank Indonesia has the authority to carry out various policies, including those not
explicitly mentioned in this provision;[49]

2) Article 10 Paragraph (3) of the Bank Indonesia Law, which requires Bank Indonesia to coordinate
with the government, authorities, and relevant stakeholders in determining and implementing monetary
policy;[50]

3) Article 11 of the Bank Indonesia Law states that the scope of liquidity management carried out by
Bank Indonesia is not only limited to monetary policy but also to support economic growth [51]. The
implementation of Bank Indonesia's authority can be carried out without limitation by purchasing or
selling SBN in the secondary market, placing funds in financial institutions in the context of Money
Market development, minimum statutory reserve policy, and various monetary policy [52] which take
into account macroeconomic conditions [53], as well as implementing good governance [54]; And

4) Article 55 Paragraph (4) and Paragraph (5) essentially prohibit Bank Indonesia from purchasing
SBN in the primary market, except:

a. Short-term SBN needed for monetary control operations; And
b. SBN issued to provide emergency financing facilities.

The various provisions above are a form of acceptance of the provisions of Article 10 Paragraph (1)
and Article 11 Paragraph (4) of the Bank Indonesia Law before it was revised by the Financial Sector
Development and Strengthening Law [55], which was in effect when the burden sharing policy was
implemented in 2020 to 2022. Therefore, implementing this policy does not deviate from the Bank
Indonesia Law. This is also supported by Law Number 2 of 2020, the Cooperation Agreement between
the Ministry of Finance and Bank Indonesia, SKB I, SKB Il, and SKB Ill, and several Presidential
Decrees that underlie the pandemic emergency at that time. As a central bank, Bank Indonesia is an
independent state institution that is not interfered by the government [56]. However, this independence
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does not mean that Bank Indonesia can carry out its duties freely, because it still requires to abide Article
23D of the 1945 Constitution and the entire state constitution.

The correlation between the Bank Indonesia Law and the 1945 Constitution (Pancasila) above shows
that Bank Indonesia was formed to realize justice in the context of a welfare state. Implementing Bank
Indonesia’s role as LoLR in the burden-sharing policy during the economic crisis can be understood as
a way to uphold it’s values of justice and state goals. As a welfare state, Indonesia is a country that is
not only based on law [57] but also uses law as a means to achieve justice [58] by maximizing the role
of beneficial values [59]. Just like the law, the state exists for the people, and not vice versa [60]. It
would be wrong if implementing Bank Indonesia’s authority had to be shackled by a narrow
interpretation of the LoLR based on concepts, doctrine, and whether or not the terminology is explicitly
included in the statutory regulations.

The motivation and aim of Bank Indonesia's LOLR role in the burden-sharing policy is the value of
justice and benefit [61]. Therefore, this value should be reflected in the policy's objectives and the
implementation process. Legal certainty is needed throughout statutory regulations to achieve justice.
The previous explanation stated that the burden-sharing policy between Bank Indonesia and the
Government was based on Law Number 2 of 2020, PKS Ministry of Finance and Bank Indonesia, SKB
I, SKB I, SKB Ill. Apart from that, the implementation of the burden-sharing policy is also in line with
Law Number 9 of 2016 concerning the Prevention and Handling of Financial System Crises [62] (Law
on the Prevention and Handling of Financial System Crises), both before and after being amended by
Law Number 4 of 2023 concerning Development and Strengthening of the Financial Sector (UU PPSK)
[63]. However, the publication of Constitutional Court Decision Number 37/PUU-XVI111/2020 (MK
Decision No. 37/PUU-XVI111/2020) means that the values of justice and benefit of the burden-sharing
policy cannot be realized optimally. This decision distorts the guarantee of legal certainty because its
substance concerns several matters. Among them are:

1) Statement that Law Number 2 of 2020 only applies as long as the President still declares the status
of the COVID-19 as a pandemic; And

2) UU no. 2 of 2020 is only valid for two years from its promulgation.

The limited validity period of Law No. 2 of 2020 means that Article 27 of the law cannot fully provide
legal protection for policymakers from the threat of criminalization in the future. Although purchasing
SBN by BI through the primary market at the time was possible based on Article 55 Paragraph (4) and
Paragraph (5) of the Bank Indonesia Law, not all parties (especially economists and legal experts)
agreed on the economic conditions underlying the implementation of this policy due to various reasons
(e.g., differences in perspectives or lack of understanding). The average maturity period for SBN based
on SKB I, SKB Il, and SKB Il is 12 years or more, after Law No. 2 of 2020 is no longer valid at the
end of 2022. These problems can potentially mislead law enforcement, that the burden-sharing policy,
especially the purchase of SBN in the primary market by the central bank, has caused financial losses
to the State [64].

Condition of the State Debt in Response to Economic Challenges during the Pandemic

The provisions of Article 1 Number 6 of Law Number 37 of 2004 concerning Bankruptcy and
Postponement of Debt Payment Obligations [65] (Law No. 37 of 2004) define debt as an obligation that
can be expressed in terms of money, either directly or which will arise at a later date, or contingencies
resulting from agreements or laws that the Debtor must fulfill and, if not fulfilled, give the Creditor the
right to obtain fulfillment from the Debtor's assets. The definition of debt as such has the same
understanding as the term state debt. However, unlike the usual interpretation of debt, state debt is
issued or guaranteed by the government [66].

Debt [67] is one source of state financing. The management of the financing is carried out by the
Minister of Finance in his authority as State General Treasurer [68]. As a source of financing, the
government can use debt to cover the budget deficit by issuing SBN and Republic of Indonesia Bonds
(ORI) [69]. For example, during the economic crisis, the pandemic damaged the global and national
economies. The situation at the time made the State issued Law No. 2 of 2020, in which the regulation
included the government's authority to do the following: [70]

1) Set a limit for the APBN deficit to exceed 3% of Gross Domestic Product (GDP) during the
period of handling COVID-19, or facing threats that endanger the national economy, or financial system
stability until the end of the 2022 Fiscal Year [71];

2) Adjust the amount of mandatory spending [72];
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3) Shift the budget between units in organization, between functions, or between programs;[73]
4) Carry out other actions that result in APBN expenditure [74];

5) Issuing SBN for a specific purpose, especially in the COVID-19 pandemic, so that it can be purchased
by central banks, State-Owned Enterprises (BUMN), corporate investors, and/or retail investors.[75]

Law No. 2 of 2020, in its development, has become the legal basis for issuing SKB I, SKB Il, and SKB
I11. The issuance of the various SKBs aims to save Indonesia from the crisis arising from the pandemic.
However, this policy increased debt by IDR 1,295 trillion, or an increase of 27% compared to the
previous year, as can be seen below:
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Figure 2. Debt Ratio and Total Debt in Indonesia 2010-2023

On the one hand, the value of the debt appears to increase. However, it should be noted that the main
indicator for assessing the debt condition of a country is based on the debt to gross domestic product
(GDP) ratio. From a debt-to-GDP ratio perspective, Indonesia's debt level from 2010 to 2019 was
relatively stable at around 20 to 30 percent of GDP. This amount is still far from the limit set in Law
Number 17 of 2003 concerning State Finances [76] (UU No. 17 of 2003) [77]. However, easing the
budget deficit and the sale of SBN caused Indonesia's debt rating to drop to investment grade level
(BBB) with a stable outlook [78]. What is certain is that the issuance of SKB I, SKB Il, and SKB |1l
has increased one of the components that make up Indonesia's debt composition.

Strengthening Legal Certainty Guarantees to Address National Economic Challenges

Regulation of legal certainty in the provisions of Article 27 of Law No. 2 of 2020 aims to optimize
overcoming the economic crisis by the legal system. The legal system, in this case, is not limited to the
system of statutory regulations but is a system that involves the role of regulations, institutions, and
human resources within it [79]. The guarantee of legal certainty cannot only be seen from the
perspective of statutory regulations as a collection of texts but to what extent the law can protect
Ministries and State Institutions and their personnel from misuse of the law for various reasons. Legal
protection based on Article 27 of Law No. 2 of 2020 exists because the law that guarantees in provisions
of Article 48 and Avrticle 49 of the Financial System Crisis Prevention and Handling Law were deemed
insufficient, considering that the economic crisis at that time originated from the health sector, not the
financial sector as happened in 1965, 1998, and 2008. Meanwhile, the implementation of the non-
retroactive principle based on the provisions of Article 281 of the 1945 Constitution [80] and Article 1
Paragraph (1) of the Criminal Code (KUHP) [81] is not always consistent in practice. The existence of
such problems shows the need for legal policies to be pursued by the following:

1) Incorporate the substance of Article 27 of Law No. 2 of 2020 into the revision of the Bank Indonesia
Law;

2) Strengthening guarantees of legal certainty for policymakers through the use of SKB instruments
that involve not only Bank Indonesia and the Ministry of Finance but also other stakeholders such as
the Financial Services Authority, the Supreme Audit Agency, and law enforcement institutions (Police,
Prosecutor's Office, Corruption Eradication Commission, and Courts Agung) during the crisis; And

3) Support the implementation of the impunity articles contained in the revision of the Bank Indonesia
Law and other financial system laws by issuing Circular Letters in each law enforcement institution.
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These various efforts must be made to prevent the criminalization of policies in various ways, and to
prevent the rigid application of the law.

4. Conclusion

The burden-sharing policy implemented by Bank Indonesia and the Government in dealing with the
economic crisis during the pandemic is one form of implementing the central bank's role as LoLR. In
normative juridical terms, this policy is based on Law no. 2 of 2020, PKS Ministry of Finance and Bank
Indonesia, SKB |, SKB Il, and SKB I1l. Burden sharing is a policy that aims to maintain economic
stability and continuity of the government. However, the current arrangement is not supported by legal
certainty after the issuance of Constitutional Court Decision No. 37/PUU-XVI111/2020, which limits the
validity period for Law No. 2 of 2020. The problem of policy criminalization can occur regarding
implementing burden sharing under the pretext of state losses. Therefore, the government should
provide guarantees of legal certainty by:

1) Incorporate provisions that resemble the substance of Article 27 of Law No. 2 of 2020 into the
revision of the Bank Indonesia Law;

2) Use of SKB instruments involving Bank Indonesia, Ministry of Finance, Financial Services
Authority, Financial Audit Agency, and law enforcement institutions; And

3) Issuance of Circular Letters in each law enforcement institution that prohibits law enforcement from
being directed at criminalizing policies.
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discriminatory treatment. (3) The cultural identity and rights of traditional communities are respected
in line with developments over time and civilization. (4) Protection, promotion, enforcement and
fulfillment of human rights is the responsibility of the state, especially the government. (5) To uphold
and protect human rights in accordance with the principles of a democratic rule of law, the
implementation of human rights is guaranteed, regulated and stated in statutory regulations."

81. The provisions of Article 1 Paragraph (1) of the Criminal Code read: "An act cannot be punished, except based
on the strength of existing criminal law provisions."
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