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THE STORY OF KLEPPE V. NEW MEXICO:
THE SAGEBRUSH REBELLION AS
UN-COOPERATIVE FEDERALISM

ROBERT L. FISCHMAN* AND JEREMIAH I. WILLIAMSON™

The story of Kleppe v. New Mexico dramatizes how assertion of
federal power advancing national conservation objectives collided
with traditional, local economic interests on public lands in the
1970s. This Article connects that history with current approaches
to natural resources federalism. New Mexico challenged the Wild
Free-Roaming Horses and Burros Act, which diminished both
state jurisdiction and rancher influence over public rangelands. In
response, the Supreme Court resoundingly approved federal
authority to reprioritize uses of the public resources, including
wildlife, and spurred a lasting backlash in the West. Further
legislation passed in the wake of Kleppe transformed this unrest
into a political movement, the Sagebrush Rebellion. Though
Kleppe failed to undermine Congress’s public land reform agenda,
the Sagebrush Rebellion lived to fight another day. Adjudicated
rights do not necessarily translate into social facts. This Article
argues that a strictly legal evaluation of Kleppe fails to measure
its true significance as a galvanizing event for opposition to public
land management reform. The ill-fated litigation became a
“successful failure,” prompting ranchers and states to employ
effective non-judicial means of shaping implementation of
rangeland reform. Even as Congress invited states to influence
public land management through “cooperative federalism,” the
Kleppe legacy of “un-cooperative federalism” remains a common,
useful response.
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INTRODUCTION

On March 26, 2010, the governor of Utah made national
news by signing a new statute giving the state eminent domain
authority over almost all federal lands in Utah.! At the same
time, the governor signed a measure to allocate $3 million from
the state’s school trust fund to support litigation over the new
authority,? which seems clearly unconstitutional under the
U.S. Constitution’s Property and Supremacy Clauses.? Some of
the bill’'s proponents urged the state to exercise its new
eminent domain power over the Grand Staircase-Escalante
National Monument, which was established by President
Clinton in defiance of Utah’s elected representatives and is still

1. H.B. 143, 58th Leg., Gen. Sess., 2010 Utah 1258 (codified at UTAH CODE
ANN. § 78B-6-503.5 (West 2010)).

2. H.B. 323, 2010 Legis. Gen. Counsel, Gen. Sess. (Utah 2010) ($1 million
per year for three years), available at http://le.utah.gov/~2010/bills/hbillint/
hb0323.pdf; Scott Streater, Utah Eminent Domain Law More Than a ‘Message
Bill,’ LAND LETTER, Apr. 1, 2010, http://www.eenews.net/public/
Landletter/2010/04/01/1.

3. U.S.CONST. art. IV, § 3, cl. 2; U.S. CONST. art. VI, cl. 2.
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a sore point among many residents. At a February 2010
hearing, a former U.S. Supreme Court law clerk and assistant
U.S. attorney, Mike Lee, testified in favor of the discredited
legal theory behind the bill.5 Three months later, Lee shocked
the Washington political establishment by defeating three-term
incumbent Bob Bennett for the Republican nomination in
Utah’s Senate race.® Lee won the seat the following November.”
By early 2011, six additional western state legislatures
considered similar laws.? In March, the Montana legislature
joined the “legal challenge of federal land rights” by passing an
eminent domain bill authorizing the state to acquire nationally
owned lands.?

Why would Utah throw millions of dollars down the drain
of futile litigation?!? Indeed, why even promote end-run tactics
around federal authority instead of employing existing
statutory avenues to influence public land management? The
answer, of course, is politics. Utah is investing in fuel to stoke
the fires of local frustration with federal control over public

4. Utah Enacts States Rights Challenge to Federal Lands, PUB. LAND NEWS,
Apr. 2, 2010, at 5.

5. Phil Taylor, U.S. Not ‘Sovereign’ Over Federal Lands, Utah GOP Senate
Candidate Says, LAND LETTER, dJuly 1, 2010, http:/www.eenews.net/
public/Landletter/2010/07/01/1.

6. Jeff Zeleny, Nikki Haley Is Winner in South Carolina Runoff, N.Y. TIMES,
June 23, 2010, http://www.nytimes.com/2010/06/23/us/politics/
23elect.html?scp=1&sq=Nikki%20Haley%20Is%20Winner%20in%20South%20Car
olina%20Runoff&st=cse.

7. New Faces in Congress, N.Y. TIMES, Nov. 4, 2010, at 5.

8. Kirk Johnson, Rallying for States’ Rights, G.O.P. Legislators Tell
Washington to Go Away, N.Y. TIMES, Feb. 27, 2011,
http://topics.nytimes.com/top/reference/timestopics/people/j/kirk_johnson/index.ht
ml?offset=50&s=newest (follow “States’ Rights a Priority for G.O.P.-Led
Legislatures” hyperlink).

9. Stephen Dockery, Montana House Backs Bill Giving Montana Authority
Over Federal Land, RAVALLI REPUBLIC, Mar. 31, 2011, http://ravallirepublic.com/
news/state-and-regional/article_59555386-1da0-533e-aa56-d96dfd7217¢2.html
(quoting bill supporter Montana Rep. Jonathan McNiven). On April 8, 2011, the
legislature transmitted the bill to the governor, who has not yet acted on the
statute, but he has indicated that he would veto anti-federal bills. Detailed Bill
Information: SB 254, MONT. LEGISLATURE, http:/laws.leg.mt.gov/law
811/1aw0203w$.startup (find “Bill Type and Number” SB 254) (last visited Oct. 2,
2011); Johnson, supra note 8. (“The governor, who is from a family of ranchers,
said he had just registered a cattle brand that spelled out the word ‘veto.’”).

10. Utah is just now gearing up for litigation, having expended funds
appropriated by the 2010 law to prepare a notice of intent to file suit. The suit
claims rights-of-way in the Garfield County portion of the Grand Staircase-
Escalante National Monument. E-mail from John Hurst, Senior Policy Advisor,
Utah Pub. Lands Policy Coordination Office, to Jeremiah Williamson (June 9,
2011, 4:48 PM) (on file with author).
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natural resources. The political movement feeding on this
frustration, compounded by judicial setbacks, goes by many
names today. But the original label is the “Sagebrush
Rebellion.”!!

The Sagebrush Rebellion was born of similarly hopeless
litigation which increased traditional commodity users’ anger
about their perceived loss of control over federal land
management. The story of Kleppe v. New Mexico!? illustrates
how litigation itself, even when it yields no judicial relief, can
serve as a powerful organizing tool for political movements.!3
Social science scholarship richly documents this phenomenon
in the context of the civil rights and economic justice
movements.14 But it has yet to illuminate an enduring
counterweight to federal control over public lands: the
Sagebrush Rebellion. As with other political and social
movements, the anti-federal sentiment in Utah and Montana
(like New Mexico and Nevada before them) can be sustained by
“successful failures.”!5

This Article aims to understand a landmark Supreme
Court decision as a crucial early spark of the rebellion by
exploring the case’s context and political significance. Such an
approach explains why a state would embark on an expensive
and risky legal strategy. It also counters the conventional
narrative that Kleppe stands for expansive federal power under
the Constitution’s Property Clause.!® While that accurately
characterizes the legal holding, it fails to account for the case’s
role in establishing a strong and ongoing movement to offset
federal control over public natural resources. Even as Congress
increasingly offers “cooperative federalism” for states to

11. See generally John D. Leshy, Unraveling the Sagebrush Rebellion: Law,
Politics and Federal Lands, 14 U.C. DAVIS L. REV. 317 (1980).

12. 426 U.S. 529 (1976).

13. See MICHAEL W. MCCANN, RIGHTS AT WORK: PAY EQUITY REFORM AND
THE POLITICS OF LEGAL MOBILIZATION 278-80 (1994) (discussing how movement-
building outcomes can be more important than direct policy results or the creation
of new rights); STUART A. SCHEINGOLD, THE POLITICS OF RIGHTS: LAWYERS,
PUBLIC POLICY AND POLITICAL CHANGE 8 (Univ. of Mich. 2d ed. 2004) (1974)
(same).

14. See, e.g., CHARLES R. EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS,
AND SUPREME COURTS IN COMPARATIVE PERSPECTIVE (1998); EVE S. WEINBAUM,
T0o MOVE A MOUNTAIN: FIGHTING THE GLOBAL ECONOMY IN APPALACHIA (2004).
We relate this literature to the Sagebrush Rebellion. See infra Part IV.

15. WEINBAUM, supra note 14, at 267.

16. U.S.CONST. art. IV, § 3., cl. 2.



2011] STORY OF KLEPPE V. NEW MEXICO 127

influence public land management,!” the Kleppe litigation’s
legacy of “un-cooperative federalism” remains a common and
effective response.!8

In recent years, several popular essay collections have
deepened our understanding of fields such as environmental,
administrative, and constitutional law by telling the “stories” of
court decisions.!? Storytelling reveals the complex motivations
and background facts of parties and disputes.2? It counteracts
the tendency of theory to gloss over particulars that reveal
important aspects of legal developments.2! There is no
collection of natural resource or federal public land stories, and
they are almost entirely absent from the Environmental Law
Stories anthology.2? If there were such a collection, surely

17. Cooperative federalism is an arrangement of power under which a
national government induces coordination from subordinate jurisdictions. Robert
L. Fischman, Cooperative Federalism and Natural Resources Law, 14 N.Y.U.
EnvrL. L.J. 179, 200 (2005); see also infra notes 268-71, 318-24 and
accompanying text (discussing cooperative federalism).

18. We employ the term “un-cooperative federalism” to contrast the legacy of
Kleppe with the common statutory approaches to cooperative federalism. See, e.g.,
Kirk Johnson, States’ Rights Is Rallying Cry for Lawmakers, N.Y. TIMES, Mar. 16,
2010, www.nytimes.com/2010/003/17/us/17states.html (discussing the continued
popularity of “un-cooperative federalism”); see also Jessica Bulman-Pozen &
Heather Gerken, Uncooperative Federalism, 118 YALE L.J. 1256 (2009)
(developing a framework for understanding different kinds of un-cooperative
federalism); infra notes 322-26 and accompanying text. Along the continuum from
polite conversation toward restrained disagreement, to “fighting words,” our
example of un-cooperative federalism is on the far end of, and possibly beyond,
civil disobedience. Bulman-Pozen & Gerken, supra, at 1271; see also infra notes
324-28 and accompanying text.

19. See generally ADMINISTRATIVE LAW STORIES (Peter L. Strauss ed., 2006);
CONSTITUTIONAL LAW STORIES (Michael C. Dorf ed., Found. Press 2009) (2004);
ENVIRONMENTAL LAW STORIES (Richard J. Lazarus & Oliver A. Houck eds., 2005).

20. See JOHN T. NOONAN, JR., PERSONS AND MASKS OF THE LAW 1-6, 14-21
(Univ. of Cal. Press 2002) (1976) (stories unmask the participants in legal
disputes and illuminate underlying humanity). See generally JAMES BOYD WHITE,
THE LEGAL IMAGINATION (Univ. of Chi. Press 1985) (1973) (seminal work on the
role of narrative in understanding the meaning of law).

21. Paul Gewirtz, Narrative and Rhetoric in the Law, in LAW'S STORIES:
NARRATIVE AND RHETORIC IN THE LAW 2, 6 (Peter Brooks & Paul Gewirtz eds.,
1996). Perhaps more relevant to the Kleppe story is its “healthy disruption and
challenge to [legal doctrine, economic analysis, or philosophic theory].” Martha
Minow, Stories in Law, in LAW'S STORIES: NARRATIVE AND RHETORIC IN THE LAW,
supra, at 24, 36. But see JOHN COPELAND NAGLE, LAW’S ENVIRONMENT: HOW THE
L.AW SHAPES THE PLACES WE LIVE 251 (2010) (“[S]torytelling, like the Sun in the
sky, obscures as much as it reveals.”) (quoting Timothy Ferris).

22. See generally ENVIRONMENTAL LAW STORIES, supra note 19. However,
Oliver Houck has told the stories of several natural resources cases, including
foreign ones. See OLIVER A. HOUCK, TAKING BACK EDEN: EIGHT ENVIRONMENTAL
CASES THAT CHANGED THE WORLD (2010); Oliver Houck, The Water, the Trees,
and the Land: Three Nearly Forgotten Cases that Changed the American
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Kleppe would warrant treatment as a critical buttress of
modern natural resources law.23 All of the major natural
resources casebooks feature Kleppe v. New Mexico as a
principal case.? But the story of Kleppe teaches more about
public land lawmaking than the Court’s expounding on the
Constitution’s Property Clause.

Kleppe dramatizes the changing relationship between live-
stock ranchers and the public rangelands. It describes how
assertion of federal power advancing national conservation
objectives collided with traditional, local economic interests on
public lands. The legislation challenged in Kleppe—the Wild
Free-Roaming Horses and Burros Act (WFRHBA)?5—
diminished the influence of states and ranchers over federal
rangelands. The Kleppe decision resoundingly approved federal
authority to reprioritize uses of the public resources, including
wildlife, and spurred a lasting backlash in the western United
States (the West). Further legislation passed in the wake of

Landscape, 70 TUL. L. REV. 2279, 2291-99 (1996) (recounting the United States’
land law story of West Virginia Division of the Izzak Walton League v. Butz, 522
F.2d 945 (4th Cir. 1975)); id. at 2300-08 (recounting the story of Natural
Resources Defense Council v. Morton, 388 F. Supp. 829 (D.D.C. 1974), affd, 527
F.2d 1386 (D.C. Cir. 1976)); Oliver Houck, Unfinished Stories, 73 U. COLO. L. REV.
867, 909-21 (2002) (recounting the United States’ land law story of Sierra Club v.
Morton, 405 U.S. 727 (1972)).

23. The Kleppe decision immediately attracted scholarship in law journals
and continues to be a foundational reference point for articles and student notes
on natural resources and public land law. See, e.g., Peter A. Appel, The Power of
Congress “Without Limitation™ The Property Clause and Federal Regulation of
Private Property, 86 MINN. L. REV. 1 (2001); Eugene R. Gaetke, Refuting the
“Classic” Property Clause Theory, 63 N.C. L. REV. 617, 617-20 (1985); Dale D.
Goble, The Myth of the Classic Property Clause Doctrine, 63 DENV. U. L. REV. 495
(1986) (arguing against those who adhere to Property Clause theories inconsistent
with the holding of Kleppe); Blake Shepard, The Scope of Congress’ Constitutional
Power Under the Property Clause: Regulating Non-Federal Property to Further the
Purposes of National Parks and Wilderness Areas, 11 B.C. ENVTL. AFF. L. REV.
479, 489-90, 498-514 (1984); Margaret Elizabeth Plumb, Note, Expansion of
National Power Under the Property Clause: Federal Regulation of Wildlife, 12
LAND & WATER L. REV. 181 (1977); Louis Touton, Note, The Property Power,
Federalism, and the Equal Footing Doctrine, 80 COLUM. L. REV. 817, 823-25, 834—
39 (1980); Linda Williams, Note, Constitutionality of the Free Roaming Wild
Horses and Burros Act: The Ecosystem and the Property Clause in Kleppe v. New
Mexico, 7 ENVTL. L. 137 (1976).

24, See GEORGE C. COGGINS ET AL., FEDERAL PUBLIC LAND AND RESOURCES
Law 163 (6th ed. 2007); CHRISTINE A. KLEIN ET AL., NATURAL RESOURCES LAW: A
PLACE-BASED BOOK OF PROBLEMS AND CASES 90 (2d ed. 2009); JAN G. LAITOS ET
AL., NATURAL RESOURCES LAW 1202 (2006); JAMES RASBAND ET AL., NATURAL
RESQURCES LAW AND POLICY 148 (2d ed. 2009).

25. Wild Free-Roaming Horses and Burros Act, Pub. L. No. 92-195, 85 Stat.
649 (1971) (codified as amended at 16 U.S.C. §§ 1331-40 (2006)).
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Kleppe intensified this political unrest into the full-blown
Sagebrush Rebellion. Though the Kleppe litigation failed to
undermine Congress’s public land reform agenda, the
Sagebrush Rebellion lived to fight another day.

In 1970, the Public Land Law Review Commaission outlined
a reform agenda for Congress.26 The 1971 Wild Free-Roaming
Horses and Burros Act?’ was not a part of that agenda, but it
turned out to be the opening salvo in a decade-long battle over
public land lawmaking. The 1971 law signaled the diminution
of ranchers’ power over public rangelands in the legislative
realm, and the litigation that followed further threatened the
influence of the graziers. However, adjudicated rights do not
necessarily translate into social facts.28 This Article argues
that a strictly legal evaluation of the Kleppe litigation fails to
measure its true significance as a galvanizing event for the
Sagebrush Rebellion of the 1970s and the subsequent “wise
use” wars over public lands.?® The Article proceeds in four
parts.

Part I of this Article sets the stage for the story of Kleppe
by reviewing the history of ranching conflict on public lands,
and the legislation addressing allocation of scarce rangeland
resources. While rangeland reform of the 1930s aimed at soil
conservation imposed new regulations on public land graziers,
that purpose served the long-term interest of ranchers. In
contrast, the 1971 Wild Free-Roaming Horses and Burros Act
displaced ranching as the de facto priority use of public range-
lands and helped trigger the Sagebrush Rebellion.

Part II focuses on the lawsuit challenging the 1971 statute
and describes the stakeholders, arguments, and ultimate
resolution by the U.S. Supreme Court. Delivered by a
unanimous Court, Kleppe v. New Mexico now stands as the
leading case interpreting the Constitution’s Property Clause as

26. PUB. LAND LAW REVIEW COMM'N, ONE THIRD OF THE NATION’S LAND
(1970).

27. Pub. L. No. 92-195, 85 Stat. 649.

28. SCHEINGOLD, supra note 13, at 3-9.

29. See ROBERT B. KEITER, KEEPING FAITH WITH NATURE: ECOSYSTEMS,
DEMOCRACY, AND AMERICA’S PUBLIC LANDS (2003) (discussing “wise use” wars
that succeeded the Sagebrush Rebellion); WESTERN PUBLIC LANDS AND
ENVIRONMENTAL POLITICS (Charles Davis ed., 2d ed. 2001); Florance Williams,
“Sagebrush Rebellion II, HIGH COUNTRY NEWS, Feb. 24, 1992, at 1. Even today, a
Utah group opposing federal management of roads on public lands calls itself the
Sagebrush Coalition. Jen Jackson, The Revolution Will Be Motorized, HIGH
COUNTRY NEWS, June 14, 2011, http:/www.hcn.org/hen/wotr/the-revolution-will-
be-motorized.
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a very broad grant of power to Congress. Though New Mexico
failed to persuade even a single Justice, its litigation promoted
greater political momentum in the West to resist public natural
resources law reform.

Part IIT shows how that resistance shaped the Sagebrush
Rebellion. Shortly after the Kleppe decision, Congress enacted
a comprehensive charter for rangeland management that
further inflamed ranchers. They sought to undermine the new
statute and other legislation reforming public land
administration. While states participated in the cooperative
federalism procedures provided by the legislation, they also
engaged in “un-cooperative federalism” through a series of
direct challenges to national resource management authority.
Part III also examines the federal legislation and an ill-fated
attempt by Nevada to control public rangelands.

Part IV explores the ways in which social science
scholarship helps explain how New Mexico, and subsequently
other western states, made lemonade out of courthouse losses.
The political consequences of the “un-cooperative” challenges to
federal power mostly aided ranchers and other interest groups
associated with western state governments. Their embattled
solidarity helped elect sympathetic officials (such as Senator
Mike Lee) and profoundly influenced implementation of the
public land statutes.

I. PUBLIC RANGELAND LAW

The federal government today manages nearly 330 million
acres of public rangelands mostly scattered across sixteen
western states.30 The Bureau of Land Management (BLM)
oversees roughly 160 million acres of these lands, divided into
more than 21,000 allotments authorized for grazing under
nearly 18,000 permits.3! The Forest Service manages grazing
on an additional ninety-six million acres of public land.3? The
size of this part of the public estate has changed little since the
1930s. Before then, disposal dominated federal public land

30. About Rangelands, U. S. FOREST SERVICE, http://www.fs.fed.us/
rangelands/whoweare/index.shtml (last visited May 4, 2011). :

31. Fact Sheet on the BLM's Management of Livestock Grazing, BUREAU OF
LAND MGMT., http://www.blm.gov/wo/st/en/prog/grazing.html (last updated Sept.
27, 2011).

32. About Rangelands, supra note 30.
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policy.33 The United States divested itself of considerable
acreage through statehood and homestead acts, railroad
grants, and other devices.3* Disposal flowed from the premise
that “the public domain ought to be thrown open to private
development, free of charge and unfettered by government
regulation.”3> However, the federal government retained a
substantial amount of dry, rocky land that was not suitable for
agriculture and valuable only as pasturage.36 These relatively
infertile western lands constitute the majority of the public
rangelands.3’

A. Rangeland Conflict and the Taylor Grazing Act

Competition for scarce resources—forage and water—
prompted disputes on the public rangelands.3® In the early
years of grazing on public rangelands, beginning in the 1880s,
“adjudication of range rights . . . was mostly by sword and
pistol.”3® Among the conflicts later known as the “range wars”
were the Johnson County and Upper Green River wars in
Wyoming, the Tonto Basin War in Arizona, and a number of
other conflicts in places like the Blue Mountains of Oregon.40
These fights over resources often pitted graziers against each
other (large versus small operations, or cattle versus sheep
ranchers) or against homesteaders.4! In 1885, Congress reacted
to the conflicts by passing the Unlawful Enclosures Act,*2
which limited one tool that ranchers had used to exclude
others: fences. This was but the first of many federal
restrictions to come.

33. Disposal involves the transfer of property out of federal ownership.
MARION CLAWSON & BURNELL HELD, THE FEDERAL LANDS: THEIR USE AND
MANAGEMENT 5-7, 17, 22-27 (1957).

34, COGGINS ET AL., supra note 24, at 89-117.

35. Charles F. Wilkinson, The Law of the American West: A Critical
Bibliography of the Nonlegal Sources, 85 MICH. L. REV. 955, 1003 (1987).

36. Phillip O. Foss, The Determination of Grazing Fees on Federally-Owned
Range Lands, 41 J. FARM ECON. 535, 535 (1959).

37. DEBRA L. DONAHUE, THE WESTERN RANGE REVISITED 13 (1999).

38. See generally Foss, supra note 36.

39. M.W. Talbot & F.P. Cronemiller, Some of the Beginnings of Range
Management, 14 J. RANGE MGMT. 95, 95-96 (1961).

40. Id.

41. DONAHUE, supra note 37, at 20-21.

42. 43 U.S.C. § 1061 (2006); see also Leo Sheep Co. v. United States, 440 U.S.
668, 684 (1979).
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Once the range wars quieted, Congress mostly ignored the
rangelands for the next fifty years. Founding Forest Service
Chief, Gifford Pinchot, exercised his broad (but vague)
legislative authority to impose permit requirements on graziers
using national forest rangelands.*? The backlash from ranchers
was fierce.4* But passive neglect characterized federal
management over most public rangelands, especially outside of
the national forests. Thus, the classic “tragedy of the commons”
unfolded, resulting in overgrazing of public lands.*

The slow recognition of range degradation resulting from
government mismanagement laid the groundwork for reform.46
By the early 1900s, overgrazing already had noticeably reduced
the capacity of the public range to support livestock.4” Still, it
took the great dust storms of the mid-1930s to prompt
congressional enactment of the Taylor Grazing Act of 1934 and
its 1936 amendments.*® The Act guided management of
federally owned rangelands, focusing primarily on preventing
degradation and thus stabilizing the livestock industry. It
authorized the Secretary of the Interior to establish grazing
districts and to manage them through permits.*® The Act
expressed the then-dominant view that livestock grazing was
“the highest use of the public lands pending its final
disposal.”s® The disposal language meant that “the federal
government considered public lands as temporary holdings to
be claimed, privatized, and homesteaded as the nation

43. See United States v. Grimaud, 220 U.S. 506 (1911) (upholding grazing
permits and fees notwithstanding that there is no mention of them in the
legislation authorizing national forest management).

44. Houck, The Water, the Trees, and the Land, supra note 22, at 2302-03.

45. Garrett Hardin, The Tragedy of the Commons, 162 SCIL. 1243, 1244 (1968)
(using overgrazing as illustration of “tragedy of the commons” where no user of
common resources can exclude others).

46. Talbot & Cronemiller, supra note 39, at 97. .,

47. Id.

48. Taylor Grazing Act, ch. 865, 48 stat. 1269 (1934) (codified as amended at
43 U.S.C. § 315 (2006)); see also E. LOUISE PEFFER, THE CLOSING OF THE PUBLIC
DOMAIN: DISPOSAL AND RESERVATION POLICIES 1900-50, at 214-24 (1951)
(describing history of the Act).

49. See 43 U.S.C. § 315 (2006).

50. Id. Congress twice amended the Act to open up more public lands to live-
stock grazing. In 1936, Congress increased the acreage that could be included in
grazing districts from eighty million acres to 142 million acres. Act of June 26,
1936, Pub. L. No. 827, ch. 842, 49 Stat. 1976. Eighteen years later, Congress
removed the acreage limitation altogether. Act of May 28, 1954, Pub. L. No. 375,
ch. 243, 68 Stat. 151.
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matured.”>! Paradoxically, however, the Taylor Grazing Act, by
authorizing active management of unreserved federal lands,
effectively closed the window on “unrestricted entry” of the
public lands.52

In practice, the Taylor Grazing Act operated for the benefit
of ranchers.>3 The Interior Department delegated most
important decisions to local grazing districts and boards.
Grazing advisory boards composed exclusively of ranchers
worked with “stockmen” district administrators to manage
rangelands and determine proper grazing intensities.’* “To
Western stockmen, these may have been public lands, but they
were their public lands.”5> Despite the reforms of the 1970s,
which  implemented environmental regulations and
comprehensive federal resource planning regimes, the Taylor
Grazing Act remains the basic legal framework for allocating
range resources.>6

B. The Wild Free-Roaming Horses and Burros Act

Limited water and forage for livestock, which often
brought ranchers into conflict with each other, also pitted the
primary users of the public range against wild burros and
horses. Horses and burros compete directly with livestock for
water and forage.’” Compounding this conflict, horses and
burros lack limits on population growth because they have no
natural predators on the rangelands.’® The wild horses and
burros that inhabit North America are not native species, but
are the descendants of strays and abandoned animals.’® The

51. Nancie G. Marzulla, Property Rights Movement: How It Began and Where
It Is Headed, in A WOLF IN THE GARDEN 39 (Philip D. Brick & R. McGreggor
Cawley eds., 1996) (discussing pre-1964 Interior Department policy).

52. PUB. LAND LAW REVIEW COMM'N, supra note 26, at 43.

53. See Richard H. Braun, Emerging Limits on Federal Land Management
Discretion: Livestock, Riparian Ecosystems and Clean Water Law, 17 ENVTL. L.
43, 52-58 (1986); George Cameron Coggins & Margaret Lindberg-Johnson, The
Law of Public Rangeland Management II: The Commons and the Taylor Act, 13
ENVTL. L. 1, 100 (1982).

54, Houck, The Water, the Trees, and the Land, supra note 22, at 2303.

55. Id. at 2301.

56. See infra text accompanying notes 315-23.

57. Kenneth P. Pitt, The Wild Free-Roaming Horses and Burros Act: A
Western Melodrama, 15 ENVTL. L. 503, 511 (1985) (noting “definite temporal and
spatial overlap between wild horses and other species”).

58. Id. at 505.

59. Id. at 505-06.
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oldest lineage traces its roots to the Spanish conquistadors®®
but today it accounts for only a small fraction of the horses and
burros inhabiting the public lands.6! The majority of the horses
in fact owe their existence to the resolute ability of animals
that strayed or were abandoned, often when economic
circumstances changed, to survive in a harsh land.62

The American market demands little horsemeat, and wild
horses interfered with the more profitable use of public
rangelands, namely livestock grazing. Therefore, although
many ranchers tolerated wild horses for both aesthetic and
commercial reasons, others viewed the horses as feral pests.63
As a result, federal agents frequently removed wild horses and
burros from the public range.®4 Federal agents, however, were
not the only people taking wild burros and horses from the
public lands. In fact, virtually every western state legislature
provided state agencies with the authority to remove
abandoned, stray, or unbranded burros and horses.®> Such laws
provided a useful tool for many ranchers who valued the
presence of the horses and burros, but at the same time
recognized that a lack of natural predators necessitated
population culling.66

When the demand for pet food made horse hunting a
profitable venture, the broad language of state estray laws

60. Id.

61. Id.

62. Id.

63. RICHARD SYMANSKI, WILD HORSES AND SACRED COWS 131 (1985). Besides
horsemeat, the other major commercial use of wild horses was slaughter for the
production of glue. See, e.g., Hatahley v. United States, 351 U.S. 173, 176 (1956).

64. See, e.g., Hatahley, 3561 U.S at 176 (involving federal officers removing
free-roaming horses pursuant to Utah’s abandoned horse statute). Though some
“removed” animals would be shot on site, others would be sold for horsemeat or
glue feedstock. Id.

65. See, e.g., ARIZ. REV. STAT. § 3-1336 (1952); CAL. FOOD & AGRIC. CODE §
16521 (West 1933); COLO. REV. STAT. § 35-44-101 (1969); IDAHO CODE ANN. § 25-
2309 (1976); N.M. STAT. ANN. § 47-14-1 (1966); NEV. REV. STAT. § 569.120 (1961);
OR. REV. STAT. § 607.007 (1971); UTAH CODE ANN. § 4-25-1 (West 1953); WYO.
STAT. ANN. § 11-24-101 (1913); see also Protection of Wild Horses on Public Lands:
Hearing on H.R. 795 and H.R. 5375 Before the H. Subcomm. on Pub. Lands of the
H. Comm. on Interior and Insular Affairs, 92d Cong. 147-50 (1971) [hereinafter
House Hearings] (statement of Dean Prosser, President, International Livestock
Brand Conference).

66. SYMANSKI, supra note 63, at 65; see also Pitt, supra note 57, at 517 n.75
(noting that before the Act, ranchers often managed horse populations in
cooperation with horse advocacy groups).
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facilitated a new business.” Private profiteers pursued the
horses, often utilizing appalling tactics. One author
summarized the process as follows:

Low-flying airplanes drove the wild horses towards
mounted cowboys who fired shotguns at the horses to make
them run faster. Captured horses were tied to large truck
tires to exhaust them and make them easier to handle.
Exhausted, they would be packed into trucks so tight that
only their weight against each other held them up. Foals,
weighing less, often were abandoned to die. Seeking
maximum profits, often six and a half cents a pound, the
hunters seldom fed or watered the horses and many died en
route to the slaughterhouse.58

Such atrocities gained national media attention during the
1950s, resulting in the passage of the Wild Horse Annie Act,59
which prohibited both the poisoning of watering holes and the
use of motorized vehicles to hunt horses and burros.”0

However, the Wild Horse Annie Act failed to protect the
wild horses and burros because hunters simply resorted to non-
motorized means of capture.”! Moreover, state livestock boards
continued to remove animals interfering with commercial
grazing.”? In response, Congress reformed public rangelands
management with the WFRHBA.73 This Act gave sweeping
protections to all unclaimed and unbranded horses and burros
on public lands, prohibiting their capture, branding,
harassment, and killing.7* It “essentially reversed BLM’s

67. BUREAU OF LAND MGMT., DEP’'T OF INTERIOR, OUR PUBLIC LANDS 3 (1980)
fhereinafter OUR PUBLIC LANDS].

68. Pitt, supra note 57, at 506.

69. Pub. L. No. 86-234, 73 Stat. 470 (1959) (codified as amended at 18 U.S.C.
§ 47 (2006)). The Act is named after Velma B. Johnston, also known as Wild Horse
Annie, who led the Wild Horse Organized Assistance and dedicated her life to
protecting free-roaming horses. See Velma B. Johnston, The Fight to Save a
Memory, 50 TEX. L. REV. 1055 (1972), for Ms. Johnston’s account of her
experiences with common wild-horse-gathering practices and her efforts to protect
the wild horse.

70. 18 U.S.C. § 47 (2006). The Act’s actual prohibition is for “pollution” of

‘watering holes for the purpose of trapping, killing, wounding, or maiming. Id.

71. Pitt, supra note 57, at 506-07; see also Johnston, supra note 69, at 1057—
59 (suggesting that the Wild Horse Annie Act was only half-heartedly enforced in
the West, in part due to the influence of livestock interests).

72. SYMANSKI, supra note 63, at 129.

73. Wild Free-Roaming Horses and Burros Act, Pub. L. No. 92-195, 85 Stat.
649 (1971) (codified as amended at 16 U.S.C. §§ 1331-1340 (2006)).

74. Id.
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grassland management policy,””> declaring wild burros and
horses to be “an integral part of the natural system of the
public lands.”” However, the horses and burros do
considerable damage to the rangeland ecosystems:

By passage of [the WFRHBA] the U.S. Congress declared
that it felt it had the power to override the results of
500,000 years of separate evolution of New World and Old
World equid lineages, and furthermore invalidated the
extinction of North American equids near the end of the
Pleistocene. Congress may have given legal status to these
noxious herbivores, but Congress sees the natural world
through a different visual filter than serious ecologists.”’

The WFRHBA directed the BLM to shift its attention from
managing grazing for the long-term benefit of ranching to
“protection of specific rangeland resources,” including horses
and burros.”8

This revolution in rangeland management hurt livestock
ranchers who grazed cattle and sheep on public lands. Federal
protection of wild horses and burros resulted in more
competition with livestock for forage and water.”” The Act
indirectly required ranchers to subsidize horse and burro
access to water with extra fuel to run well pumps and repair
horse and burro-caused damage, thus increasing the operating
costs of an already marginally profitable industry.8? Ranchers
correctly sensed that the 1971 law signaled a loss of control
over public rangelands.

Even though statutory protections for horses and burros
imposed costs on ranching, the legislative history displays
indifference toward these economic harms.8! Support for the

75. Pitt, supra note 57, at 515.

76. 16 U.S.C. § 1331 (2006).

77. Bruce E. Coblentz, Letter to the Editor, 13 NAT. AREAS J. 3, 3 (1993).

78. Today, the WFRHBA joins a host of other statutes that direct BLM to
embrace such rangeland resources as riparian areas, threatened and endangered
species, sensitive plant species, and cultural or historical objects. Fact Sheet on
the BLM’s Management of Livestock Grazing, supra note 31. Focusing on these
objectives may impair ranching interests.

79. See SYMANSKI, supra note 63, at 137-39.

80. Id. at 137-38. The operator of one ranch estimated that the damage from
wild horses resulted in a $50,000 per year increase in operating costs. Id. at 137.

81. See Pitt, supra note 57, at 513. See generally House Hearings, supra note
65; Protection of Wild Horses and Burros on Public Lands: Hearing on S. 862, S.
1116, S. 1090, and S. 1119 Before the S. Subcomm. on Pub. Lands of the S. Comm.
on Interior and Insular Affairs, 92d Cong. 23-24 (1971) (statements of Sen.
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legislation and the plight of the wild horse dominated the
congressional  hearings, with representatives taking
considerable time to pat themselves on the back for engaging in
so worthy a cause.’82 Congressman after congressman made the
case against the “savage destruction”8? of the “living symbols of
the historic significance and pioneer spirit of the West,”84 each
time generating responses of congratulation and thanks from
other representatives.85 When the first witness to testify
introduced a letter from a nine-year-old Michigan girl stating
that “[e]very time the men come to kill the horses for pet food, I
think you kill many children’s hearts,”¢ committee members
commended and thanked him for his efforts.87

When ranchers did get their chance to testify, they were on
the defensive. Much time was devoted to refuting accusations
that ranchers were engaging in the wholesale slaughter of
horses.88 Karl Weikel, who testified on behalf of the American
National Cattlemen’s Association and the American National
Wool Growers Association, began by explaining that “the issue
has been clouded by controversy, accusations,
counteraccusations and recriminations based mostly upon
misunderstanding of, and impatience with, past mistakes,
abuses, misuses and poor management decisions resulting from
mistaken policy and too little factual information.”®® He then
expressly refuted the claim that “western livestock interests
sought to extinguish wild horses and burros™? and went on to
state a more nuanced position, with a concern for management
that balanced protection for equids with the legitimate
interests of ranchers. But his explanations fell flat, a fact made
evident at the conclusion of Mr. Weikel's remarks when

Church acknowledging the “many heartfelt letters the committee has received
from schoolchildren throughout the Nation urging the preservation of wild horses
and burros”).

82. House Hearings, supra note 65, at 10—16 (statements of Reps. Johnson,
Foley, Roncalio, Williams, Steiger, and Baring).

83. Id. at 14 (statement of Rep. Williams).

84. Id. at 17 (statement of Rep. Gude).

85. See, e.g., id. at 16 (statements of Reps. Dellenback, Baring, and Williams).

86. Id. at 19 (statement of Gregory Gude, son of Rep. Gude); see also id. at
137 (testimony of Hope Ryden), for another child’s letter expressing support for
the plight of the wild horse.

87. Id. at 19-20 (statements of Reps. Steiger, Saylor, and Dellenback).

88. See, e.g., id. at 117-18 (statement of Karl Weikel, American National
Cattlemen’s Association).

89. Id. at 117.

90. Id.
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Representative Johnson asked whether ranching interests
actually “believe in protecting the wild horse.”!

Making matters worse, grazing interests appeared
disorganized and disjointed on approaches to the proposed
legislation. The Wyoming Wool Growers Association argued in
support of establishing horse refuges,®? while the National
Cattlemen’s Association argued adamantly against refuges.®
The testimony of one witness, who described the viciousness of
the “wild jackass,” suggested that ranching interests were at a
loss for dealing with the media frenzy that surrounded the
push for horse protection.?*

The public had already made up its mind, and legislators
had clearly taken note. In one observer’s description, the
legislators saw the rancher as “a profiteer, intent on using the
public domain to satisfy his own, greed, secretly shooting and
maiming horses, fencing horses away from water, and
generally being an all around bad guy.”5 As if to marginalize
rancher concerns, the House Subcommittee on Public Lands
scheduled the testimony of a fourth grader to follow the joint
testimony of the National Cattlemen’s Association and the
National Wool Growers Association.?¢ Unable to find relief in
the legislative process, the primary users of the public
rangelands turned to other avenues which are explored in the
subsequent parts of this Article.

The ranchers had few friends in Congress who were willing
to stand up to the sentiment of the WFRHBA supporters. This
is particularly striking given the prominent role that otherwise
rancher-friendly western members of Congress played in
drafting the statute. The Senate version of the WFRHBA
passed without dissent on June 29, 1971.97 A House bill with
only minor differences unanimously passed on October 4,
197198 Congress reconciled and enacted the law later that

91. Id. at 128 (question of Rep. Johnson).

92. Id. at 131-33 (statement of Robert P. Bledsoe, Executive Secretary,
Wyoming Wool Growers Association).

93. Id. at 123 (testimony of Karl Weikel).

94, Id. at 117, 123. Mr. Weikel’s objections were not limited to the vicious
nature of the wild burro, as he went on to explain that “[i]t will be most difficult in
the Southwest to convince some of our Indian and Spanish people that they can’t
turn their horses out when they want to.” Id. at 121.

95. Pitt, supra note 57, at 513.

96. House Hearings, supra note 65, at 142—43.

97. 117 CONG. REC. 22,671 (1971).

98. Id. at 34,782.
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year, and President Nixon signed the WFRHBA on December
15, 1971.99

The new law could not change the fact that wild horses and
burros “alter the ecosystems by consuming native plants,
competing with native mammals such as the Desert Bighorn
Sheep, fouling springs, and contributing to erosion by wearing
trails on the steep desert hillsides.”!9¢ Nevertheless, the
WFRHBA declares that wild equids are “an integral part of the
natural system of the public lands.”!01 The WFRHBA charges
the Secretary of the Interior with protecting wild horses and
burros, but at the same time commands the Secretary to
manage wild equids “in a manner that is designed to achieve
and maintain a thriving natural ecological balance on the
public lands.”192 The idea that protecting an invasive species,
which causes harm to delicate desert ecosystems, could be done
in such a way as to obtain “thriving natural ecological balance”
is absurd.!9 This general tone of protectionism, rather than
balanced management,!04 likely is the reason the WFRHBA
received virtually no support from environmental groups.105

Due in part to these flaws, the BLM has struggled to
implement the Act. In 1980, BLM estimated the yearly cost to
administer the Act would reach $40 million.!1% Three decades
later, the annual price tag continues to rise.!9? The WFRHBA

99. Wild Free-Roaming Horses and Burros Act, Pub. L. No. 92-195, 85 Stat.
649, 651 (1971); see also H.R. REP. NO. 92-681 (1971) (Conf. Rep.); ENVTL. POLICY
Div.,, CONG. RESEARCH SERV., 74-795, REPORT ON PUBLIC LAND POLICY:
ACTIVITIES IN THE 92D CONGRESS 1-2 (1972).

100. Michael L. Wolfe, The Wild Horse and Burro Issue, 1982, 7 ENVTL. REV.
179, 183 (1983); see also Richard H. Gilluly, The Mustang Controversy, 99 SCI.
NEWS 219, 220 (1971) (noting that horses compete with mule deer for food and
that restoring desert big horn sheep populations would require “drastic
reductions” in horse populations).

101. 16 U.S.C. § 1331 (2006).

102. Id. § 1333 (emphasis added).

103. See Wolfe, supra note 100, at 186 (stating that “there is no logic in
assigning the maintenance of populations of these non-native and feral animals
any higher ethical or socio-political priority than that accorded to indigenous
wildlife species”).

104, See Wolfe, supra note 100, at 183.

105. The Sierra Club did submit one page of written testimony in support of
horse protections. House Hearings, supra note 65, at 198-99. Even in light of the
Act’s shortcomings, environmental groups were wise not to oppose the Act in the
Kleppe litigation because the Court’s broad endorsement of Congress’s Property
Clause power provided a strong foundation for protecting environmental interests
in federal lands.

106. House Hearings, supra note 65, at 183-84.

107. Fact Sheet on the BLM's Management of Livestock Grazing, supre note 31.
The fiscal year 2010 operating appropriations for the program were $64 million,
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seeks to promote adoption of excess wild horses as an
alternative to slaughter. On average, about half of the
WFRHBA’s implementation costs arise from the adoption
program, which has been such a failure that almost as many
horses now dwell in BLM holding pens as live in the wild.108
Conditions in the pens can be unhealthy for the animals,
breeding disease due to overcrowding.!0® The federal
government estimates that the public rangelands support over
35,000 wild horses, which is about 10,000 horses in excess of
carrying capacity.!l® Even with over 30,000 animals in BLM
corrals and pastures, the number of wild horses and burros on
the rangeland continues to grow.!1! The result is overgrazing,
soil erosion, and the destruction of mule deer, elk, and antelope
habitat.!'2 Amendments to the WFRHBA in 1978, part of the
Public Rangelands Improvement Act,!13 were intended to rein

and the President’s fiscal year 2011 budget asks for $76 million. BLM Looking for
Wild Horse Sanctuaries, PUB. LAND NEWS, Apr. 8, 2011, at 14.

108. U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-09-77, BUREAU OF LAND
MANAGEMENT: EFFECTIVE LONG-TERM OPTIONS NEEDED TO MANAGE
TUNADOPTABLE WILD HORSES 7-8 (2008). Representantive Sam Steiger (R-AZ)
predicted this consequence in 1971. Discussing the adoption program, he stated:
“If we talk about gathering and selling them at auction, we are kidding ourselves
because these animals normally don’t make very good pets unless you want one
for your mother-in-law with whom you don’t have a particularly good
relationship.” House Hearings, supra note 65, at 22; see also Phil Taylor, BLM
Announces ‘New Direction’ for Horse and Burro Program, LAND LETTER, June 10,
2010 [hereinafter, Taylor, New Direction], http://plc.cylosoftdemo.com/CMDocs
/PublicLandsCounciV/WILD_HORSES_E&E.pdf (stating that around seventy
percent of the annual budget for wild horses and burros is spent on animals in
BLM corrals and pastures).

109. Nick Neely, Eligible Mustangs, HIGH COUNTRY NEWS, Apr. 12, 2010,
http://www.hcn.org/issues/42.6/eligible-mustangs (describing the BLM adoption
program); see also Phil Taylor, BLM Facilities Reach Capacity as Herds Boom,
LAND LETTER, May 14, 2009, http:/www.eenews.net/Landletter/2009/05/14/7/
[hereinafter, Taylor, Herds Boom] (describing animal rights activists’ displeasure
with many aspects of the BLM corral program).

110. BLM looking for Wild Horse Sanctuaries, supra note 107, at 14.

111. See Lyndsey Layton & Juliet Eilperin, Salazar Presents Ambitious Plan to
Manage Wild Horses; Preserves in Midwest and East, Sterilizations Proposed as
Population Grows Beyond Control in West, WASH. POST, Oct. 8, 2009, at A3;
Taylor, Herds Boom, supra note 109; Taylor, New Direction, supra note 108
(stating that the BLM estimates that herd numbers could grow to 325,000 by year
2021 without countermeasures). The BLM, on at least one occasion, indicated the
need to euthanize animals due to overpopulation and the excessive costs of
holding the animals. Taylor, Herds Boom, supra note 109.

112. See, e.g., Taylor, Herds Boom, supra note 109.

113. 43 U.S.C. §§ 1901-1908 (2006). In its 1978 statement of national policy,
Congress reaffirmed the policy of protection, but also addressed the need to
“facilitat{e] the removal and disposal of excess wild free-roaming horses and
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in administrative costs and to provide more authority for the
BLM to combat overpopulation, but many of the original
problems remain.!'4 In addition to direct costs, indirect
expenses of the Act have come in the form of extensive
litigation. Over forty cases challenging BLM’s implementation
of the Act have made it to the federal courts.!13

II. THE LITIGATION

Kelley Stephenson was a New Mexico livestock rancher.116
Pursuant to the Taylor Grazing Act, Stephenson held grazing
rights to some 8,000 acres of public rangeland.17 Although
little information exists regarding his personal history, it is
clear that, like many livestock ranchers, the public rangelands
played an important role in supporting his operation.
Stephenson’s grazing allotment included an invaluable desert
water source known as the Taylor Well.!!8 In the arid western
climate, wells are one of the most important assets of a
livestock operation. Wells are not naturally occurring bodies of
water, but rather holes dug deep into the ground, from which
ground water is pumped into a large trough that often
resembles a plastic children’s swimming pool. Gas or diesel
generators usually run the pumps, which ranchers visit and

burros which pose a threat to themselves and their habitat and to other rangeland
values.” Id. § 1901(b)(4).

114. Recent proposals by the Obama Administration to address ongoing
problems with the administration of the WFRHBA include: providing additional
funding, relocating herds from the West to midwestern or eastern lands, and
increasing the use of infertility drugs and promoting partnerships with private
and nongovernmental entities. See, e.g., Layton & Eilperin, supra note 111; April
Reese, Eastward Ho! BLM Proposes New Sanctuaries in More Populated States,
LAND LETTER, Oct. 15, 2009; Dol Proposes New Preserves as Part of Wild Horse
Plan, PUB. LAND NEWS, Oct. 16, 2009, at 1; Obama Administration Fashions
Multi-Part Wild Horse Solution, PUB. LAND NEWS, Oct. 13, 2009.

115. Kristen H. Glover, Managing Wild Horses on Public Lands: Congressional
Action and Agency Response, 79 N.C. L. REV. 1108, 1109 (2001); see, e.g., Am.
Horse Prot. Ass’n v. Watt, 694 F.2d 1310 (D.C. Cir. 1982); Dahl v. Clark, 600 F.
Supp. 585 (D. Nev. 1984); Animal Prot. Inst. v. Hodel, 671 F. Supp. 695 (D. Nev.
1987); see also Richard Symanski, Dances with Horses: Lessons from the
Environmental Fringe, 10 CONSERVATION BIOLOGY 708, 708, 712 (1996)
(describing certain aspects of one Wild Free-Roaming Horses and Burros case
litigated by the Rutgers Law School Animal Rights Law Clinic as “spurious” and
“perversely counterproductive”).

116. Kleppe v. New Mexico, 426 U.S. 529, 533 (1976).

117. Id.

118. Id. Coincidentally, it was the Taylor Grazing Act under which Stephenson
acquired his permit to use the allotment. Id.
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refuel on a regular basis. Because of the importance of wells to
a livestock operation, as well as the time and labor required to
develop and maintain them, ranchers guard wells zealously.

On the first day of February 1974, Stephenson discovered
several unbranded and unclaimed burros wandering on his
private land and on the rangelands his cattle were authorized
to graze.!!9 Stephenson requested that the BLM remove the
burros because they were eating the feed he put out for his
livestock and harassing his animals.!?0 Stephenson may also
have been concerned that the burros were competing with his
livestock for access to water at the Taylor Well.12! Regardless,
BLM made it clear that no removal would occur.12?2 So,
Stephenson turned to state law for relief. He found it in the
New Mexico Estray Law, which provided the New Mexico
Livestock Board with the authority to round up and auction:

[alny bovine animal, horse, mule or ass, found running at
large upon public or private lands, either fenced or
unfenced, in the state of New Mexico, whose owner is
unknown in the section where found, or which shall be fifty
[50] miles or more from the limits of its usual range or
pasture, or that is branded with a brand which is not on
record in the office of the cattle sanitary board of New
Mexico . . . .123

The New Mexico Livestock Board is part of the oldest law
enforcement agency in the state.l2* It originally consisted of
two separate agencies—the Cattle Sanitary Board, founded in
1887, and the Sheep Sanitary Board, founded in 1889.125 The
two agencies merged in 1967 to form the New Mexico Livestock
Board.!26 After passage of and pursuant to the WFRHBA, the
board entered into a cooperative agreement with the
Secretaries of the Interior and Agriculture to implement the

119. New Mexico v. Morton, 406 F. Supp. 1237, 1237 (D.N.M. 1975).

120. Id. at 1238.

121. Oral Argument at 8:20, Kleppe v. New Mexico, 426 U.S. 529 (1976) (No.
74-1488), available at http://www.oyez.org/cases/1970-1979/1975/1975_74_1488
(last visited July 27, 2011). The government stated at oral argument that
Stephenson learned of the burros while visiting the local BLM office, which had
photos of the burros standing around the well. Id. at 8:00-9:08.

122. Kleppe v. New Mexico, 426 U.S. 529, 533 (1976).

123. N.M. STAT. ANN. § 47-14-1 (1966).

124. NEW MEXICO LIVESTOCK BOARD, http://www.nmlbonline.com (last visited
June 25, 2011).

125. Id.

126. Id.
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Act. Apparently displeased with the results, the board
terminated the agreement in November 1973.127

On February 18, 1974, seventeen days after Stephenson’s
complaint to the BLM, the board rounded up and removed
nineteen unbranded and unclaimed burros pursuant to the
New Mexico Estray Law.!28 Each burro was seized from federal
land; none was taken from p