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The Principle of Common Heritage of (Hu)Mankind (CHM) applied to the deep-seabed,
and its resources can today be found in article 136 of the Law of the Sea Convention (LOSC).!

It is a principle founded on the idea of solidarity, which, in essence, was accepted early
in the LOSC’s negotiations in what concerned the Area's governance and its resources.?
Nevertheless, since the adoption of the LOSC, the interpretation of this principle has evolved,?
mainly due to the concern that the management of resources, particularly in areas common to
all, should aim not only to ensure peaceful coexistence but also at enabling cooperation,
considering the global challenges Humanity is facing.*

Initially, the Principle of CHM had three corollaries: the exclusive use of the Area for
peaceful purposes,® the principle of non-appropriation by States,® and finally, the creation of
an international management structure for the Area and its resources to guarantee that all
benefits of activities in the area would be shared equally among Humanity.’

The interpretation concerning the element of the subjection of the management of the
Area and its resources to concerted management for benefit-sharing is possibly what has
changed the most.? Initially, this corollary enclosed an idea of distribution of the economic
benefits that these resources would bring. This idea translated into the creation of the
International Seabed Authority (ISA),® an organization composed of all States Parties to the
LOSC, meant to be a global administrative body with prescriptive and enforcement jurisdiction
regarding activities in the Area.® The intricate framework designed for this entity can only be
understood as one walking the tightrope, carefully balancing the perceived economic potential
of the deep-seabed resources and the need to preserve the freedom of the high seas.!

However, nowadays, when one addresses the deep-sea, one does not only immediately
think of the economic benefits that could come from the exploitation of mineral resources
therein but also the scientific and even potential cultural benefits that could come from the
exploitation of deep-sea resources. In fact, by ensuring technology and knowledge transfer, in
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Avrticles 143 and 144 of the LOSC drafters provided the sharing of benefits other than economic
among all States, including developing States.'? This means that the Principle of CHM could
also be applied, particularly its benefit-sharing element, to other activities, such as activities
with a research or knowledge-seeking character, such as scientific or cultural.*®

Secondly, this corollary concerning benefit-sharing also encloses an idea of universal
solidarity. ** This solidarity can manifest itself in terms of space, but also time. Spatially, these
resources should benefit all States, both developed and developing States alike, as they were
of common interest.*® In fact, in the Advisory Opinion on the Responsibilities and Obligations
of States sponsoring persons and entities with respect to activities in the Area (AO17), the
Seabed Disputes Chamber (SDC) of the International Tribunal of the Law of the Sea states that
a lack of equality in the treatment between developing and developed States "would jeopardize
uniform application of the highest standards of protection of the marine environment, the safe
development of activities in the Area and protection of the common heritage of mankind."
However, if one adds the element of time to this interpretation, one may find that the Principle
of CHM should also be understood through a lens of intergenerational justice.!’

Undeniably, the effects of the exploitation of deep-sea resources bear a high level of
uncertainty, being, however, pointed out by the scientific community as being highly abrasive
and posing several risks not only from an environmental point of view but also from a social
and economic standpoint.’® Nevertheless, the inherent risks of such an activity were not
considered by the drafters of the LOSC. In the eyes of the drafters of the LOSC, the ISA was
meant to simply be a global administrative organisation through which States could conduct
procedures to use their right to exploit the Area's resources.'® The result was a framework
focused mainly on the sharing of mineral resources among Humanity, with little regard for how
such resources were acquired, namely in what concerned the underlying Principle of CHM.?°
However, the principle implies a general interest in Humanity, a Community Interest that
should guide States and the ISA in their actions.?! This means that the actors of international
law in this field have to consider the interests of all States, developing and developed,
signatories and non-signatories, and the needs of present and future generations. The SDC
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confirmed this interpretation in AO17, which established that the Principle of CHM necessarily
entails consideration for the Common Interest of all States.?

The updates the Principle of CHM has undergone are what makes a norm such as the two-
year trigger rule such a problematic provision within the current situation. This shall be the
subject of my next column.
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