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Summary 

This thesis studies the impact of working processes and working culture at the Court of Justice 

of the European Union on the stabilisation and destabilisation of its decision-making. The 

theoretical framework is a Bourdieu’s theory of practice. I argue that the simultaneous relative 

indeterminism and determinism of decision-making, i. e. the fact that it produces relatively 

consistent outcomes and despite lawyers’ persistent disagreement, can best be explained by 

seeing it as a struggle among judges who try to enshrine their own perception of the case. 

However, I consider this struggle as more than a game of politics. The Judges perceptions are 

based on deeply inculcated schemata of perception. On the national level, these are primarily 

created by shared legal education and professional socialisation. But Judges at the Court of 

Justice come from diverse sets of legal systems and professional backgrounds. Hence, the 

structural factors of the practice at the Court have to carry much of the burden. I identify ten 

specific factors, such as the assignment of Judge-Rapporteurs, the chamber system, the single 

voice approach or the Court’s approach to case-law. In two case-studies on gender equality and 

childcare-related leave cases, I study the impact of these factors. In this area, the Court’s case-

law has often been criticised as incoherent, which allows me to identify competing perceptions. 

I then examine which structural factors can help to understand periods of increase convergence 

around a dominant schema, and which are related to periods of more contest and divergence. I 

find that the impact of the factors varies depending on their mutual interaction with other 

factors and that, for example, the often-studied Judge-Rapporteur alone cannot explain periods 

of convergence. The thesis thus furthers our understanding of the judicial process at the Court 

of Justice by revealing the comprehensive interrelationships between these factors. 
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A. Introduction and The Research Question 

Judges decide cases. This much can cautiously be said without much controversy. How they 

do so, however, is subject to some of the longest standing debates in legal theory. A common 

problem to emerge is that judges are supposed to be bound by law, but this often proves either 

difficult or impossible.2 Even at the national level, where judges share an often excruciatingly 

long and tortuous path through a common legal education, they, like lawyers in general, 

constantly disagree about what the law is, what the facts are, and how the law is to be applied 

to said facts in this particular case.3 How much worse, one must wonder, must things be where 

this common education is lacking! Enter: the European Union’ Court of Justice.4 Here are 27 

Judges from 27 Member States,5 and yet, the Court manages to produce a surprisingly coherent 

case-law. That is not to say that there are no exceptions, that certain cases do not seem to “fit,” 

and that critique of the case-law as incoherent is not constantly formulated.6 However, the 

Court does not simply produce random answers. Typically, lawyers can be fairly certain of a 

 

2 From the wealth of work written on this issue, see, for example, Joxerramon Bengoetxea, The Legal 
Reasoning of the European Court of Justice: Towards a European Jurisprudence, Oxford European 
Community Law Series (Oxford : New York: Clarendon Press ; Oxford University Press, 1993), 123–33, 221–
23; Niklas Luhmann, Das Recht Der Gesellschaft, 6th ed. (Frankfurt am Main: Suhrkamp, 2013), 255–56; 
Neil MacCormick and Robert S. Summers, ‘Interpretation and Justification’, in Interpreting Statutes. A 
Comparative Study, ed. Neil MacCormick and Robert S. Summers (London: Routledge, 1991), 516–17; 
Regina Ogorek, ‘Der Wortlaut des Gesetzes - Auslegungsgrenze oder Freibrief?’, in Aufklärung über Justiz, 
by Regina Ogorek, ed. Elena Barnert, 2., unveränd. Aufl, vol. 1 (Frankfurt am Main: Klostermann, 2008), 
125–26; Dieter Simon, Die Unabhängigkeit Des Richters, Erträge Der Forschung ; Bd. 47 (Darmstadt: 
Wissenschaftliche Buchgesellschaft, 1975), chap. 4. 

3 Winfried Hassemer, Tatbestand und Typus: Untersuchungen zur strafrechtlichen Hermeneutik (Köln: Carl 
Heymann’s Verlag, 1967), 123–26; Winfried Hassemer, ‘Rechtssystem und Kodifikation: Die Bindung des 
Richters an das Gesetz’, in Einführung in Rechtsphilosophie und Rechtstheorie der Gegenwart, ed. Arthur 
Kaufmann, Winfried Hassemer, and Ulfrid Neumann, 8th ed. (Heidelberg: Müller, 2011), 260–61; Karl N. 
Llewellyn, The Common Law Tradition: Deciding Appeals (Boston and Toronto: Little, Brown and Company, 
1960), 121–25; Neil MacCormick, Rhetoric and the Rule of Law. A Theory of Legal Reasoning (Oxford and 
New York: Oxford University Press, 2005), 25; Martin Morlok and Ralf Kolbel, ‘Rechtspraxis und Habitus’, 
Rechtstheorie 32, no. 2–3 (2001): 293; Ulfrid Neumann, ‘Theorie der juristischen Argumentation’, in 
Einführung in Rechtsphilosophie und Rechtstheorie der Gegenwart, ed. Arthur Kaufmann, Winfried 
Hassemer, and Ulfrid Neumann, 8th ed. (Heidelberg: Müller, 2011), 336–37. 

4 Subsequently the “Court.” Since the nomenclature is rather unfortunate and has changed over the years, 
it merits pointing out that I am referring to the Court of Justice as the higher tier court within the Court of 
Justice of the European Union, including its previous incarnations. There are, of course, myriad other 
international courts whose make-up is even more diverse. 

5 I will capitalise the “J,” when referring to the Judges of the Court, to make it easy to identify where I speak 
of them, as compared to judges in general. 

6 Identifying and discussing some of these incoherencies is, in fact, central to this thesis. 
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range of possible outcomes, and often even pretty sure of one. The point is, that if judges were 

really unbound, there should be much more arbitrariness. 

The question arises what, if not the law, prevents this arbitrariness. Since legal education fails 

as a common denominator, alternative explanations, more fitting for the international setting, 

must be found. Particularly popular with regard to the Court is the assumption of an 

“integrationist” agenda or, at least, predisposition of the Judges.7 These approaches work fairly 

well at the macro-level of the Court’s general tendencies.8 But in many cases, several legal 

approaches or solutions present themselves that could reasonably be called integrationist, and 

in others integration does not really help to solve the issues of the case at all. That is, because 

they often fail to take account of the specifics of legal discourse, the internal perspective of the 

Judges, their self-understanding.9 A shared understanding of EU law may supplant the lack of 

a shared educational background.10 More legally-minded approaches will thus point towards 

the existence of shared legal categories that are applied to make legal sense of the social 

situations.11 More broadly, I will use the term “schemata of perception” to indicate the specific, 

legally informed perspective that lawyers take when confronted with a legal case.12 Two 

problems arise from this. First of all, where legal cases have to “fit” certain categories, social 

 

7 See, for example, Karen J. Alter, Establishing the Supremacy of European Law: The Making of an 
International Rule of Law in Europe (Oxford: Oxford University Press, 2002), 45–46, 53; Martin Höpner, ‘Der 
Europäische Gerichtshof als Motor der Integration: Eine akteursbezogene Erklärung’, Berliner Journal für 
Soziologie 21, no. 2 (2011): 215–16; Mark A. Pollack, ‘The New EU Legal History. What’s New, What’s 
Missing’, American University International Law Review 28, no. 5 (2013): 1263–65. 

8 Höpner, ‘Der Europäische Gerichtshof als Motor der Integration’, 206–7; although even on this point, there 
is considerable disagreement. See the intense debate between Clifford J. Carrubba, Matthew Gabel, and 
Charles Hankla, ‘Judicial Behavior under Political Constraints: Evidence from the European Court of Justice’, 
American Political Science Review 102, no. 4 (2008): 435–52; and Alec Stone Sweet and Thomas Brunell, 
‘The European Court of Justice, State Noncompliance, and the Politics of Override’, American Political 
Science Review 106, no. 1 (2012): 204–13; for a nuanced view, see Markus Johansson and Olof Larson, ‘The 
Commission v the Member States: Who Wins in Court, and Why?’, European Policy Analysis, no. 18 (2022): 
1–18. 

9 Salvatore Caserta and Mikael Rask Madsen, ‘The Situated and Bounded Rationality of International Courts: 
A Structuralist Approach to International Adjudicative Practices’, Leiden Journal of International Law 35, 
no. 4 (December 2022): 935–37. 

10 For simplicity’s sake, I will generally refer to EU law to include the law of the European Economic 
Community and the European Communities. 

11 I take the term ‘legal categories’ from Fish, Stanley Eugene Fish, ‘Response: Interpretation Is Not a 
Theoretical Issue’, Yale Journal of Law and the Humanities 11 (1999): 514. 

12 I take this term from Bourdieu, who uses it to describe habitus, Pierre Bourdieu, Outline of a Theory of 
Practice, trans. Richard Nice (Cambridge, UK and New York: Cambridge University Press, 1977), 86; Pierre 
Bourdieu, ‘Social Space and Symbolic Space’, in Practical Reason, ed. Brian McHale, trans. Gisele Sapiro 
(Cambridge, UK: Polity Press, 1998), 9. 
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problems are necessarily standardised or “sanctioned representations.”13 Hence, individual 

conflicts must take a shape that is recognisable to lawyers - but may miss the original point. 

Secondly, the question is how the Judges acquire these shared categories and what determines 

their application. If not based on a shared legal and professional background prior to joining 

the Court, then these shared understandings must be acquired as a result of their practice at the 

Court. The Court, after all, is where the Judges deliberate on how a case should be understood 

and subsequently solved. They struggle for recognition of their perception.14 This draws 

attention to the conditions under which Judges at the Court practice law,15 whether they help to 

create convergence around accepted schemata of perception or allow Judges to advocate for a 

perception that diverges from these schemata. This provides me with the research question: 

How does the objective structure of legal practice at the Court of Justice influence 

convergence around shared schemata of perception, and to what degree does it allow 

for divergence from these schemata? 

To answer this question, I will identify a set of structural factors within the legal practice of the 

Court, such as the chamber system, the role of the President in assigning cases, but also the 

Court’s approach to reasoning. I will then study their interaction through the lens of two case-

studies on the Court’s childcare-jurisprudence. The first one will focus on the perception of 

childcare-related leave provisions that exclude men, the second one on the perception of 

workers on parental leave in general. As I will discuss below,16 childcare provides a particularly 

fruitful field for this study, as it took the Court a relatively long time to perceive it in a form 

that allowed for recognition under EU law. In its early decisions, the Court explicitly rejected 

any such perception.17 

Importantly, convergence and divergence are not normative categories as such. Both are 

desirable in their own way.18 Convergence may help to establish a more coherent and 

 

13 Pierre Bourdieu, ‘The Force of Law: Toward a Sociology of the Judicial Field’, trans. Richard Terdiman, 
Hastings L.J. 38 (1987): 847–48, 835; similarly for the concept of ‘redundancy’ Luhmann, Das Recht Der 
Gesellschaft, 2013, 352–56. 

14 Bourdieu, ‘The Force of Law’, 1987, 837–38. 
15 See, similarly, Llewellyn, The Common Law Tradition, chap. 3; and recently, John Cotter, Legal Certainty in 

the Preliminary Reference Procedure: The Role of Extra-Legal Steadying Factors (Cheltenham, UK and 
Northampton, MA: Edward Elgar Publishing, 2022). 

16 See below, D.II. 
17 Judgment of 12 July 1984, Ulrich Hofmann v Barmer Ersatzkasse, 184/83, [1984] ECR 3048 (subsequently 

“Hofmann”), para. 24. 
18 Functionally, for example, a system needs to be able to stabilise itself and adequately react to external 

changes Luhmann, Das Recht Der Gesellschaft, 2013, 360–61. 
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predictable legal practice but exclude alternative perspectives and thus certain conflicts. 

Divergence allows more social problems to be addressed in the legal process, but it may be 

more difficult for Judges to find a shared understanding, leading possibly to a more erratic 

practice. For example, where the Court perceives mothers as natural carers for their child, it 

may construe a six months leave policy as exclusively available to the mother to protect the 

special relationship between mother and child,19 even in the absence of any biological reasons 

for a leave of this length.20 As long as this perception is dominant, conflicts that arise from a 

father’s interest in taking care of their child will simply not be perceived as legally relevant 

even under anti-discrimination law. They first have to establish “equal care” as a relevant 

perceivable category in order to frame their claims. Judges who share their perception must 

disrupt the perception of mothers-as-carers.21 In order to do so, they must “win” the struggle in 

the Court by making use of the structural factors that allow for divergence. 

I will thus add to the existing research in by presenting a more holistic perspective on this 

practice than has hitherto been the case. My analysis takes the internal, legal perspective 

seriously, by also acknowledging the internal modes of practice at the Court. But I will also 

include numerous factors related to working culture and organisation. By using a larger set of 

factors, I can focus on their interaction and iterative relationships, rather than studying isolated 

elements of deliberation. This will provide a better understanding of the functions of each of 

the factors addressed as they relate to other factors. It can thus help to inform both normative 

and empirical research about the Court: debates about, for example, the Court’s single voice 

approach can take into account possible knock-on effects that this may have on the working 

culture. And it provides empirical studies with important context to prevent them from 

overstating the effects of individual aspects and consider them more comprehensively in light 

of the working practice as a whole. 

  

 

19 Hofmann paragraphs 25–26.  
20 Susanne D. Burri and Sacha Prechal, ‘Comparative Approaches to Gender Equality and Non-Discrimination 

within Europe’, in European Union Non-Discrimination Law: Comparative Perspectives on Multidimensional 
Equality Law, ed. Dagmar Schiek and Victoria Chege (London ; New York: Routledge-Cavendish, 2009), 220; 
Petra Foubert and Šejla Imamović, ‘The Pregnant Workers Directive. Must Do Better. Lessons to Be Learned 
from Strasbourg?’, Journal of Social Welfare and Family Law 37, no. 3 (2015): 312. 

21 See on this the first case-study in Part 3, B. 
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B. Structure and Main Findings 

The thesis will proceed in the following way. The remainder of this First Part will explicate the 

problem. I will first discuss the problems posed by the indeterminacy of law. This central 

problem of legal theory will only be introduced briefly. It provides the background for the 

remainder of the work. Building on hermeneutic theories, I will conclude that the existence of 

a shared pre-judice, or understanding, from which common legal categories, or, broader, 

schemata of perception arise, is essential for a shared practice of law.22 I will develop a 

framework based on a Bourdieu inspired perspective that focusses on the schemata of 

perception that arise from the Judges’ habitus. This framework will allow me to first of all 

address the problem that legal categories restrict what can “officially” be seen in legal 

proceedings, and thus highlight the value of divergence. But it will also help to understand the 

“indetermined determinism” in which Judges work, their dialectical position between 

standardised categories and individual situations.23 The explanation for this lies in the 

convergence-creating effect of the objective structures under which law is practiced, which 

interacts with the individual trajectory of lawyers who practice it.24 From this framework arises 

the need for a methodology that integrates both internal and external perspectives: an analysis 

of the factors that constitute the practice at the Court combined with an analysis of the Court’s 

case-law.25 

I will then point out why this problem is exacerbated by the set-up of the Court. The size, make-

up, and nomination procedure cause the Court to have a relatively diverse membership who 

can be expected to have divergent understandings of legal practice.26 I will then provide a brief 

introduction to EU law related to gender equality and childcare-related leave, pointing out in 

particular the diverse expectations and the lack of coherent overall approach.27 I will then 

discuss certain alternative explanations for the persistent relative convergence, and where their 

limits lie, such as the strategic interest of the Court in integration, the trajectory of its members, 

or the effect of isolated factors.28  

 

22 Below, C.I. 
23 Morlok and Kolbel, ‘Rechtspraxis und Habitus’, 293. 
24 Below, C.II. 
25 Below, C.III. 
26 Below, D.I. 
27 Below, D.II. 
28 Below, D.III. 
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The Second Part of this thesis will identify ten structural factors that influence the likelihood 

of convergence around schemata of perception: (1) the effect of hearing or dispensing with the 

Advocate-General’s opinion,29 (2) the President’s power to assign a Judge-Rapporteur, 

compose the chambers, and shape the representation of past decisions;30 (3) the Vice-President 

and the Chamber Presidents’ roles in stabilising the Grand Chamber and their guiding-role in 

their own chambers;31 (4) the Judge-Rapporteur’s role in preparing the case;32 (5) the Chamber 

System’s impact on panel consistency and interaction between the Judges, and (6) the use of 

larger formations, including the changes brought by the establishment of the Grand Chamber;33 

(7) the terse style of the Court’s decisions, including their tendency to restructure legal tests;34 

(8) the Court’s methodology, particularly its preference for meta-teleological interpretation;35 

(9) its approach to precedent with its tendency to forego or reinterpret previous decisions;36 

and, finally, (10) the impact of the per curiam decisions forged in a culture of collegiality.37 I 

find that while these factor can effect convergence and divergence in different ways, much 

depends on their interaction with one another in concrete cases. 

The third, and final part, of this thesis thus consists of two case-studies concerning the Court’s 

case-law on childcare-related leave. In these studies, I first establish the divergent perceptions 

related to the issues in question,38 before analysing the Court’s case-law to assess whether it 

shows a preference for one of these perceptions. This will provide an overview of where the 

Judges have converged around a specific perception, and where they diverged from previously 

established ones.39 These instances will then finally be analysed with the help of the factors 

identified in the Second Part.40 

The main findings of this thesis is that a factor’s impact on convergence and divergence is 

heavily dependent on the context in which it is found. Convergence in particular cannot be 

created by a single factor. Reappointing the Judge-Rapporteur can often help to create or 

 

29 Below, Part 2, A.IV. 
30 Below, Part 2, B.I. 
31 Below, Part 2, B.II and III. 
32 Below, Part 2, B.IV. 
33 On both, below, Part 2, B.V. 
34 Below, Part 2, C.II. 
35 Below, Part 2, C.III. 
36 Below, Part 2, C.IV. 
37 Below, Part 2, C.V. 
38 Below, Part 3, B.II. and C.II. 
39 Below, Part 3, B.III. and C.III. 
40 Below, Part 3, B.IV. and C.IV. 
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maintain convergence, but changes in the panel composition are common over time. Minor 

changes can lead to divergent perceptions if the new members are not also convinced legally. 

The thesis shows that reasoning is particularly effective in doing so, when it provides criteria 

for its applicability or is anchored in relatively concrete objectives associated with primary or 

secondary EU law or policy. On the other hand, the major divergence-creating factor is the 

Court’s approach to case-law. Over time, a certain routine may grow from this reapplication, 

especially where the cases are marked as routine by sending them to chambers or dispensing 

with the Advocate-General opinion. Nonetheless, Judges with divergent perceptions, the case-

studies show, can almost always simply ignore, or reinterpret existing case-law – even where 

a relatively stable case-law appears to have been achieved. Additionally, the thesis shows that, 

for example, the convergent effect of Grand Chamber decisions is in practice regularly 

undermined by the terseness of its decisions (which is, in turn, a result of collegiate decision-

making). The thesis thus warns against overinterpreting the effect of individual factors, such 

as the Judge-Rapporteur. The practice at the Court must be seen as a whole that is greater than 

its parts. This includes the internal perspective of the Judges themselves, as legal aspects of the 

decisions play an important role in creating convergence or allowing for divergence.41 

  

 

41 See below, Part 3, D. 
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C. Framework and Methodology 

I. Determined Indeterminism 

This thesis not being an exercise in legal theory, I will keep the discussion of the problem of 

indeterminism as short as possible. The extreme ends of the spectrum can be easily 

caricaturised as formalists and positivists, who believe that law exerts a binding force on those 

who practice it which they can (and should) follow to come to the right answer, and realists 

(and many others), according to which Judges make arbitrary decisions based on what they had 

for breakfast.42 In fact, these extreme positions are scarcely held by anyone, if at all.43 Mostly, 

it is recognised that there are either simple cases, where at least the legal part of a decision is 

relatively easy to foresee, and hard cases, where the answer is more complex.44 As such, there 

are at least some instances where we can predict the outcome with reasonable certainty.45 More 

controversial is the question of why we can sometimes make educated guesses about how a 

Judge will decide, and sometimes not. Is it because the law is sometimes clear and sometimes 

not? Or will Judges (ab-)use their power in important (politically salient) decisions to rule for 

their preferred outcome?46 Or is it because there is broad agreement among lawyers about some 

legal issues but not others?47 And if so, how does such an agreement come to be, if not as a 

result of the legal text (and rigorous methodology)? I will follow an approach that departs from 

legal hermeneutics but incorporates insights from cognitive theory and sociology. 

 

42 For the genesis of this polemic, see Dan Priel, ‘Law Is What the Judge Had for Breakfast: A Brief History of 
an Unpalatable Idea’, Buffalo Law Review 68, no. 3 (2020): 899–930. 

43 Benjamin Lahusen, Rechtspositivismus Und Juristische Methode: Betrachtungen Aus Dem Alltag Einer 
Vernunftehe, Erste Auflage (Weilerswist: Velbrück Wissenschaft, 2011), 10; Karl N. Llewellyn, ‘Some 
Realism About Realism - Responding to Dean Pound’, Harvard Law Review 44 (1931): in particular, pages 
1230-1232; Brian Z. Tamanaha, ‘Understanding Legal Realism’, Texas Law Review 87 (2009): 731–85. 

44 Jan Komárek, ‘Legal Reasoning in EU Law’, in The Oxford Handbook of European Union Law, ed. Damian 
Chalmers and Anthony Arnull (Oxford and New York: Oxford University Press, 2015), 37–38; Brian Z. 
Tamanaha, ‘The Realism of Judges Past and Present’, Cleveland State Law Review 57 (1009): 84–89. 

45 Brian Leiter, ‘American Legal Realism’, in A Companion to Philosophy of Law and Legal Theory, ed. Dennis 
Patterson (Chichester, UK and Malden, MA: Wiley-Blackwell, 2010), 1978–79; Tamanaha, ‘Understanding 
Legal Realism’, 749–50; at least for appelate courts Jerome Frank, ‘Cardozo and the Upper-Court Myth’, 
Law and Contemporary Problems 13 (1948): 374. 

46 Martin Shapiro, ‘Judges as Liars’, Harvard Journal of Law and Public Policy 17 (1994): 155–56. 
47 Stanley Eugene Fish, ‘How Come You Do Me Like You Do? - A Response to Dennis Patterson’, Texas Law 

Review 72 (1993): 58–59; Stanley Eugene Fish, ‘The Law Wishes to Have a Formal Existence’ (Oxford 
University Press, 1994), 151; with regard to the literary community, see Stanley Eugene Fish, ‘What Makes 
an Interpretation Acceptable?’, in Is There a Text in This Class? The Authority of Interpretive Communities 
(Cambridge, MA, and London: Harvard University Press, 1980), 342–43. 
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Hermeneutics feature prominently in the German traditions of both legal theory and 

Methodenlehre. Most of them problematise what Esser has called the Vorverständnis,48 the pre-

judice, of the interpreter as a central determinant of interpretation.49 The pre-judice informs 

how judges approach interpretation and apply the law to the case at hand. It describes the way 

that judges already have an idea of how a case presented to them shall be solved. Insofar as this 

pre-judice is shared intersubjectively among different judges, they will agree on its application. 

They belong to an interpretive community that allows for communication.50 However, this 

raises the question of how this shared pre-judice arises. Typically, one would assume, legal 

education is the place where future judges internalise certain common believes,51 although it 

should be obvious that this is insufficient to prevent disagreement entirely. To explain this 

persistence of disagreement, I turn to Bourdieu’s theory of habitus as the framework for my 

thesis. 

II. Habitus and Structure 

Bourdieu describes habitus as “structured structures predisposed to serve as structuring 

structures,”52 and “schemes of perception, conception, and action” homologous for a group of 

people.53 What this means is that they help the agent to structure the world around them, but 

are in turn structured by that world.54 Habitus, for Bourdieu, is both “subjective but not 

individual,”55 and objective.56 The reason for this is that habitus is the product of objective 

 

48 Josef Esser, Vorverständnis und Methodenwahl in der Rechtsfindung: Rationalitätsgrundlagen richterlicher 
Entscheidungspraxis, Durchges. und erg. Ausg, Fischer-Athenäum-Taschenbücher Rechtswissenschaft 6001 
(Frankfurt/M: Athenäum-Fischer-Taschenbuch-Verl, 1972), 127, 137–39. 

49 Winfried Hassemer, ‘Juristische Methodenlehre und richterliche Pragmatik’, Rechtstheorie 39 (2008): 13; 
MacCormick, Rhetoric and the Rule of Law, 2005, 19; Simon, Unabhängigkeit Des Richters, 75–76. 

50 Stanley Eugene Fish, ‘Is There a Text in This Class?’, in Is There a Text in This Class? The Authority of 
Interpretive Communities (Cambridge, MA, and London: Harvard University Press, 1980), 313–15. 

51 Joxerramon Bengoetxea, Neil MacCormick, and Leonor Moral Soriano, ‘Integration and Integrity in the 
Legal Reasoning of the European Court of Justice’, in The European Court of Justice, ed. Grainne de Burca 
and Joseph H. H. Weiler, Collected Courses of the Academy of European Law 10/1 (Oxford: Oxford 
University Press, 2001), 48–49; Bourdieu, ‘The Force of Law’, 1987, 833; Llewellyn, The Common Law 
Tradition, 19–20, 201–2; Elizabeth Mertz, The Language of Law School. Learning to ‘Think like a Lawyer’. 
(Oxford and New York: Oxford University Press), 99–101; Wolfgang Schütte, Sozialisation Im Juristischen 
Studium: Vorarbeiten, Hochschuldidaktische Materialien 51 (Hamburg: Arbeitsgemeinschaft für 
Hochschuldidaktik, 1976), 44–46; Hans-Joachim Strauch, Methodenlehre des gerichtlichen 
Erkenntnisverfahrens. Prozesse richterlicher Kognition (Freiburg: Verlag Karl Alber, 2017), 546. 

52 Pierre Bourdieu, The Logic of Practice, trans. Richard Nice (Cambridge, UK: Polity Press, 1992), 53. 
53 Bourdieu, Outline of a Theory of Practice, 86. 
54 Bourdieu, Outline of a Theory of Practice, 78–79, 96–97. 
55 Bourdieu, Outline of a Theory of Practice, 86. 
56 Bourdieu, Outline of a Theory of Practice, 85. 
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structures, such as family, education, or professional life, but within these, early experiences 

structure the reception of the later ones.57 In other words, while a group of law students may 

have the same classes that teach them how to interpret law, they come from different schools 

and families, are of different genders and class, and thus have had different experiences that 

will influence how they perceive their education. This means that the habitus allows agents to 

understand one another, while retaining their agency. This agency, however, must be executed 

within the structures of practice.58 Bourdieu compares this to a game, where all players must 

internalise the rules in order to play successfully. Through this internalisation, they develop 

“practical faith,” which is more than mere “good faith.”59 For lawyers specifically, Bourdieu 

talks about “pious sinners,” meaning that lawyers must truly believe in the objectivity of the 

legal discourse in order to successfully participate in it.60 But this does not mean that they 

cannot act strategically. Because the habitus is subjective, perceptions will diverge and, in law 

particularly, agents will attempt to sanction their perception.61 Hence, Bourdieu’s theory of 

practice accounts particularly well for the indetermined indeterminism of legal practice. One 

could say that law students are “normalised” throughout their education, converging around 

shared concepts, but at the same time retain their subjectivity, thus diverging in their 

understanding and application of these concepts. 

This focus on habitus as meaning-creating also draws attention to the relevance of classification 

for perception.62 Legal categories can thus be seen as a specific form of such schemata that help 

to structure conflicts as legal cases.63 As pious sinners, judges acting in their professional 

capacity perceive the world by using this specific legal perspective. Bourdieu seems to see in 

this transformation a reduction of reality “to the useful fiction we call legal definition.”64 But 

of course, law is more than applying a legal definition to a social situation. The definition and 

 

57 Bourdieu, Outline of a Theory of Practice, 80–81, 86–87. 
58 Habitus ‘formalise[s] conduct’, as put by Gerd Nollmann, ‘Luhmann, Bourdieu Und Die Soziologie Des 

Sinnverstehens. Zur Theorie Und Empirie Sozial Geregelten Verstehens’ (Suhrkamp, 2016), 142–43. 
59 Bourdieu, The Logic of Practice, 68. 
60 Pierre Bourdieu, ‘Die Juristen. Torhüter der kollektiven Heuchelei’, in Das Rechtsdenken Pierre Bourdieus, 

ed. Andrea Kretschmann, trans. Sergej Seitz and Anna Wieder (Velbrück Wissenschaft, 2019), 30–31. 
61 Bourdieu, Outline of a Theory of Practice, 6–9, 88; Bourdieu, ‘The Force of Law’, 1987, 835, 848. 
62 Bourdieu, Outline of a Theory of Practice, 96–97. 
63 Bourdieu, ‘The Force of Law’, 1987, 833; See, similarly, Caserta and Madsen, ‘The Situated and Bounded 

Rationality of International Courts’, 937–39. 
64 Bourdieu, ‘The Force of Law’, 1987, 835. 
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the fact-situation are instead unfolded in relation to one another.65 This draws attention to 

mediating concepts such as legal categories.66 I will use the term “schema(ta) of perception” to 

refer to these concepts to indicate that they are more than mere legal concepts:67 they order 

reality (although in a specific legal way), thus creating or sanctioning narratives or 

stereotypes.68 Political and ideological preferences certainly shape this perception, but the point 

here is that these schemata allow the Judges to “see legally” in the first place. Judges, from this 

perspective, do not (necessarily) come up with the result first and the justification later; the two 

are intertwined. The decision appears to them precisely because they also believe in certain 

concepts, categories, and arguments.69 Bourdieu points out that lawyers act as gatekeepers who 

determine which representations of the social world deserve to be sanctioned as official,70 and 

how they must be presented in order to be so considered.71 Courts are central in this regard, as 

they hold the “power of naming” the correct understanding.72 This “naming” clearly also 

includes the narratives that the decision promotes, hence, the “categories” which it applies. As 

such, it is not just “control of the legal text” that is at stake in these struggles.73 

 

65 See on this Karl Engisch, Logische Studien Zur Gesetzesanwendung (Winter, 1960), 35 et seq. who describes 
the process as the proverbial ‘wandering of the gaze’ (Hin- und Herwandern des Blickes); Martin Kriele, 
Theorie der Rechtsgewinnung entwickelt am Problem der Verfassungsinterpretation, 2nd ed. (Berlin: 
Duncker & Humblot, 1976), 50–51. 

66 Fish, ‘Interpretation Is Not a Theoretical Issue’, 514; besides legal categories, these are variously called 
‘legal concepts,’ Karl Engisch, Vom Weltbild des Juristen, Abhandlungen der Heidelberger Akademie der 
Wissenschaften (Philosophisch-historische Klasse), Jahrgang 1950, 2. Abhandlung (Geidelberg: Carl Winter 
Universitätsverlag, 1950), 10–12; Martti Koskenniemi, From Apology to Utopia the Structure of 
International Legal Argument: Reissue with a New Epilogue (Cambridge: Cambridge University Press, 2009), 
523–27; ‘situation types,’ Llewellyn, The Common Law Tradition, 268–69; Geoffrey Samuel, A Short 
Introduction to Judging and to Legal Reasoning (Cheltenham, UK and Northampton, MA: Edward Elgar 
Publishing, 2016), ‘schemes of intelligibility’, similarly Geoffrey Samuel, ‘Imitation of Life. Resonances 
between Law and Fact and Fact and Law’, in Facts and Norms in Law. Interdisciplinary Reflections on Legal 
Method, ed. Sanne Taekema, Bart van Klink, and Wouter de Been (Cheltenham, UK and Northampton, MA: 
Edward Elgar Publishing, 2016), 75; ‘canonised narratives,’ Thomas-Michael Seibert, ‘Grundlagen der 
Urteilsanalyse: Fall, Regel und Topos’, in Norm und Entscheidung. Prolegomena zu einer Theorie des Falls, 
ed. Birgit Feldner and Nikolaus Forgó (Vienna and New York: Springer, 2000), 131; Thomas-Michael Seibert, 
‘Was der Fall ist und was daraus wird. Erzählungen im Strafverfahren’, in Jenseits des rechtsstaatlichen 
Strafens, ed. Ulfrid Neumann (Frankfurt am Main: Peter Lang, 2007), 652–53; ‘classification patterns’ 
Strauch, Methodenlehre des gerichtlichen Erkenntnisverfahrens, 2017, 532, 554–55; ‘types’ Hassemer, 
Tatbestand und Typus, 110–17. 

67 The term is coined after Bourdieu’s ‘schemes of perception, thought and action,’ Bourdieu, The Logic of 
Practice, 54–55. 

68 Bourdieu, ‘Social Space and Symbolic Space’, 8; Strauch, Methodenlehre des gerichtlichen 
Erkenntnisverfahrens, 2017, 532. 

69 Bourdieu, ‘Die Juristen’, 30–31; Bourdieu, The Logic of Practice, 91. 
70 Bourdieu, ‘The Force of Law’, 1987, 839, 848. 
71 Bourdieu, ‘The Force of Law’, 1987, 835. 
72 Bourdieu, ‘The Force of Law’, 1987, 838. 
73 Bourdieu, ‘The Force of Law’, 1987, 818. 
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These schemata of perception constitute the reality of “orthodox” representation.74 As long as 

their orthodoxy persists, practitioners must adopt them in the struggle for the right of naming. 

But this does not mean that they cannot be challenged. The introduction of new schemata may 

be difficult, since it requires subverting the inculcated patterns,75 or moulding facts into a 

narrative form which they do not fit.76 However, the existence of an orthodoxy inevitably 

presupposes the existence of an alternative.77 That means that while certain schemata of 

perception may be commonly accepted, other schemata can become accepted through the 

struggle. 

This leads to the second aspect to which Bourdieu draws attention, namely the importance of 

the practice which shapes this struggle. This focus on practice explains the importance of 

courts. I will treat the Court as a subfield, or, more narrowly, an organisation-as-field,78 that 

provides the objective structure for this struggle.79 Because such objective structures shape the 

habitus of the practitioners, the exact structure that the Court provides for the struggle among 

the Judges will influence the degree of convergence around once established schemata of 

perception.80 This structuring process begins, at the latest, when a new Judge joins the Court 

and is familiarised with what it means to be a Judge of that Court.81 Different factors of practice 

may strengthen or lessen the convergent pull that the Court’s structure of practice exerts over 

these new joiners. They may help to entrench established orthodoxies or allow for more 

flexibility in the translation of fact-situations into legal cases. Essentially, this can be conceived 

of as similar to professional socialisation in any other legal system. In a national court system, 

the chance to rise through the hierarchy of the judiciary, for example, may be an important 

 

74 Bourdieu, ‘The Force of Law’, 1987, 839 or, potentially even doxic represtentations, page 848; for the 
difference, see Bourdieu, Outline of a Theory of Practice, 169–70. 

75 Strauch, Methodenlehre des gerichtlichen Erkenntnisverfahrens, 2017, 542. 
76 Seibert, ‘Was der Fall ist und was daraus wird’, 654. 
77 Bourdieu, Outline of a Theory of Practice, 169. 
78 Mustafa Emirbayer and Victoria Johnson, ‘Bourdieu and Organizational Analysis’, Theory and Society 37, 

no. 1 (2008): 5–9; Diane Vaughan, ‘Bourdieu and Organizations: The Empirical Challenge’, Theory and 
Society 37, no. 1 (2008): 71. 

79 Cf for the legal field in general Bourdieu, ‘The Force of Law’, 1987, 816; fields are not ontological entities, 
but can rather be seen as ‘heuristic tools’ through which to study objective structures: Yves Dezalay and 
Mikael Rask Madsen, ‘The Force of Law and Lawyers: Pierre Bourdieu and the Reflexive Sociology of Law’, 
Annual Review of Law and Social Science 8 (2012): 439. 

80 Bourdieu, ‘The Force of Law’, 1987, 816. 
81 Antoine Vauchez, ‘Keeping the Dream Alive: The European Court of Justice and the Transnational Fabric of 

Integrationist Jurisprudence’, European Political Science Review 4, no. 1 (2012): 65. 



 

15 
 

factor in encouraging convergence.82 The hierarchy of the Court, however, functions differently 

(for one, the Court’s officials have little influence over the Judges’ subsequent careers), and 

may thus fail to create convergence in the same way (although there may be other effects). I 

will return to this in the Second Part of this thesis. Llewellyn had termed such influences 

“steadying factors.”83 In that Part of this thesis, I will identify ten such factors for the Court. 

Two of Llewellyn’s factors, the judicial security and honesty and the professional judicial 

office, I take as a starting point rather than a steadying factor; of the others, some find their 

equivalent in my structural factors, while others do not - partly, because they are specific to the 

US appellate context, such as the “frozen record from below,” partly, because they would not 

be observable through my methodology as they would be the same for each case (like 

adversarial arguments or the single answer tradition). Others, I synthesise as steadying factors, 

like legal doctrine and doctrinal techniques in the Court’s methodological approach. And 

others, like the group decision-making, I again split into two factors (smaller and larger 

formations). 

III. Forms of Capital 

The last concept, that needs some illuminating in this introduction is that of capital. Capital 

does not merely refer to economic means, but rather encompasses all manners of accumulated 

resources to which value is attributed.84 In the struggle among the members of the Court 

cultural, symbolic and social forms of capital are central. Symbolic capital describes any form 

of capital the value of which lies in the recognition of a distinction as valuable. The act of 

recognising objective distinctions constitutes them as symbolic capital, which at the same time 

reinforces their distinctiveness and, thus, value.85  

There is no career path to the Court, hence, no “typical” trajectory for arriving at the Court. It 

is up to the Member States, whom to appoint, and they have vastly different ways of how to 

 

82 Simon, Unabhängigkeit Des Richters, 22–30; Raymund Werle, Justizorganisation und Selbstverständnis der 
Richter. Eine empirische Untersuchung (Kronberg/Ts.: Athenäum Verlag, 1977), 97. 

83 For the US appellate courts, he identified 14 such factors, Llewellyn, The Common Law Tradition, chap. 3. 
84 Pierre Bourdieu, ‘The Forms of Capital’, in Handbook of Theory and Research for the Sociology of Education, 

ed. J. G. Richardson, trans. Richard Nice (New York: Greenwood Press, 1986), 241–43. 
85 Pierre Bourdieu, ‘Rethinking the State. Genesis and Structure of the Bureaucratic Field’, in Practical Reason, 

trans. Loïc Wacquant and Samar Farage (Cambridge, UK: Polity Press, 1998), 47; Pierre Bourdieu, ‘Symbolic 
Capital and Social Class’, Journal of Classical Sociology 13, no. 2 (2013): 297, 299. 
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approach the process.86 These trajectories all equip Judges with different forms of inculcated 

knowledge and abilities, modes of speaking, or distinctions, in other words, different types of 

embodied cultural capital.87 Judicial knowledge, in particular, gains value as constituting the 

specific form of juridical capital which designates a Judge’s knowledge of, but also inclination 

towards different modes of legal reasoning.88 For example, Bourdieu assumes a dichotomy in 

the legal field between two forms of juridical capital, that is, two forms of knowledge of the 

law, methods of argumentation, and so forth, short, legal knowledge. On the one hand, the more 

academic form of juridical capital can be associated with systematisation and ex post 

rationalisation of legal decisions.89 On the other hand is the more casuistic, pragmatic form of 

capital accumulated in judges who have to decide cases.90 In respect to convergence and 

divergence, we would expect holders of the more academic type of capital to hold positions 

that can be associated with convergence, as the value of their capital lies in the explanation of 

stability. Whereas the second kind of capital profits from a more flexible approach, that makes 

finding decisions easier and less constrictive,91 and can thus be associated with divergence. The 

third typical trajectory to the Court is through political positions or the civil service, and would 

be connected with a more policy-oriented form of legal knowledge.92 The more academic 

approach may thus be related to systematisation, consolidation and argumentation from 

principles and teloi, whereas the more pragmatic approach may be related to a terser style that 

favours compromise and an argumentation tailored to the case at hand. Since about the year 

 

86 See for an overview Sally J Kenney, ‘The Members of the Court of Justice of the European Communities’, 
Columbia Journal of European Law 5, no. 1 (1998): 101–34, Antonin Cohen, 'The European Court of Justice 
in the emergent European field of power. Transnational Judicial Institutions and National Career Paths' in 
Lawyers and the Constitution of Transnational Justice, ed. Yves Dezalay and Bryant Garth (London and New 
York: Routledge, 2012), 245-46, identifies four distinct career paths up to the 2000s; this stands in contrast 
to the surprisingly homologous trajectories in the early years at the Court, Antoine Vauchez, ‘How to 
Become a Transnational Elite: Lawyers’ Politics at the Genesis of the European Communities (1950-1970)’, 
in Paradoxes of European Legal Integration, ed. Hanne Petersen et al. (Aldershot, UK and Burlington, VT: 
Ashgate, 2008), 129–45; and Antonin Cohen, ‘“Ten Majestic Figures in Long Amaranth Robes”. The 
Formation of the Court of Justice of the European Communities’, in Lawyering Europe. European Law as a 
Transnational Social Field, ed. Antoine Vauchez and Bruno de Witte (Oxford and Portland, Oregon: Hart 
Publishing, 2013), 21–43. 

87 Bourdieu, ‘The Forms of Capital’, 244-45. 
88 Bourdieu, ‘The Force of Law’, 822, 824-35, and 842-43. 
89 Bourdieu, ‘The Force of Law’, 821. See also Damien Chalmers, ‘Judicial Performance, Membership, and 

Design at the Court of Justice’, in Selecting Europe’s Judges. A Critical Review of the Appointment 
Procedures to the European Courts, ed. Michal Bobek (Oxford: Oxford University Press, 2015), 60 and 67. 

90 Bourdieu, ‘The Force of Law’, 822; Chalmers thinks this has more to do with their orientation to 
independence and individual rights, ‘Judicial Performance, Membership, and Design’, 61 and 63. 

91 Rüdiger Lautmann, Justiz - die stille Gewalt. Teilnehmende Beobachtung und entscheidungssoziologische 
Analyse (Frankfurt am Main: Athenäum Fischer Taschenbuch Verlag, 1972), 82–83. 

92 Chalmers, ‘Judicial Performance, Membership, and Design’, 59-60 
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2000, scholars have noted an increase in Judges with some background in academia. Lasser 

calls this a ”professorial turn.”93 He notes, that the last three Presidents, Rodríguez Iglesias, 

Skouris and Lenaerts, were all law professors, and that even Judges who have not been 

professors often have at least taught at university levels.94 This period covers most of this thesis’ 

cases. The general trend may thus not necessarily explain why convergence emerged primarily 

after 2009. However, taking the academic background of Judge in central positions into account 

should nonetheless serve as a possible explanation for individual cases (i.e. whether those cases 

appear to trend more towards convergence as compared to cases decided by former civil 

servants or judges). 

The divergent career paths also relate to differences in the social capital of the Judges. Social 

capital describes the connexions that Judges have, the “membership in a group,”95 or “network 

of relations,”96 as Bourdieu refers to it. The diverse connexions that Judges make during their 

professional career before joining the Court coincide with the different circles in which they 

move. The value of this social capital is determined by the make-up of the Court itself: 

belongings which are recognised by those in dominant positions at the Court should increase 

one’s social capital at the Court. More simply put, being known to, and knowing those in 

powerful positions should make it more likely that one is accepted to the club.97 Cohen and 

Vauchez in particular have shown the importance of conferences, Festschriften, associations, 

and so forth in the creation of the Court in the European Legal Field.98 As discussed further in 

the Second Part,99 beginning with the introduction of the Grand Chamber, some scholars 

assume the creation of an elite or inner circle within the Court occupying the more prestigious 

 

93 Mitchell de S.-O.-L’E. Lasser, Judicial Dis-Appointments. Judicial Appointments Reform and the Rise of the 
European Judicial Independence (Oxford: Oxford University Press, 2020), 379; this turn already started in 
the 1980s, Cohen, ‘The European Court of Justice in the Emergent European Field of Power’, 246. 

94 Lasser, Judicial Dis-Appointments, 379-380. 
95 Bourdieu, ‘The Forms of Capital,’ 248. 
96 Pierre Bourdieu, The Social Structures of the Economy, trans. Chris Turner (Cambridge, UK, and Malden, 

MA, USA: polity, 2005), 2. 
97 Henri de Waele, ‘Belonging to a Club that Accepts you as One of Its Members: Some Further Thoughts on 

the Modern Procedure for Selection and Appointment as Judge or Advocate General’, in The New EU 
Judiciary. An Analysis of Current Judicial Reforms, ed. Emmanuel Guinchard and Marie-Pierre Granger, 
European Monographs 102 (Alphen aan den Rijn: Wolters Kluwer, 2018). 

98 See Antonin Cohen and Antoine Vauchez, ‘The Social Construction of Law: The European Court of Justice 
and Its Legal Revolution Revisited’, Annual Review of Law and Social Science 7, no. 1 (December 2011): 424 
and generally, Vauchez, ‘Keeping the Dream Alive’. 

99 Below, Second Part, B.V.3. 
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positions,100 with some Judges joining this circle faster than others. The belonging of a Judge 

to this inner circle likely coincides with greater amounts of social capital. This serves in two 

ways to increase their influence in the decision-making process: they are both more likely to 

be placed in a position from which their perception can be decisive, such as that of Judge-

Rapporteur or Chamber President, but it will also increase the symbolic capital ascribed to their 

perception, as other Judges may consider it as representative for the inner circle.  

IV. Methodology and Research Design 

From this framework follows the need for a mixed-methods approach that takes the self-

understanding of the Judges as legal practitioners seriously, but connects changes in their legal 

perceptions to the functioning of structural factors. To do so, I will proceed in two steps: 

Firstly, in the Second Part of this thesis, I will identify a set of structural factors that can 

influence and be used to influence the process of decision-making at the Court. In light of my 

framework, I will analyse these factors to understand their potential to create convergence 

among the Judges around certain schemata of perception. That is the case when they influence 

the socialisation of the Judges at the Court so that their habitus adapts to the practice. On the 

other hand, these factors may allow for divergence insofar as they do not create, or even lessen, 

the need for the Judges to adapt. This Part will therefore consist of a framework-informed 

reading of secondary literature on the functioning of the Court of Justice. As the study is not 

an exercise in purely external critique, I will use a variety of sources - including the self-

presentation of the practice by (former) members of the Court, legal analysis, and socio-legal 

and historical, as well as political science, materials. The self-presentation of the Judges’ 

practices is gained from a reading of accounts produced by these Judges. These accounts can 

be seen as an ideal type of how the Judge would like to represent the inner-workings of the 

Court. Their value thus lies in the effect that they have in canonising how things should go, and 

revealing the stories that the Judges tell of their own practice.101 In order to give the legal 

perspective due weight, I will not only be including an analysis of the working environment, 

but also of the culture of legal reasoning. The exact use of these factors is explained in more 

 

100 Hjalte Rasmussen, ‘Present and Future European Judicial Problems after the Enlargement and the Post-
2005 Ideological Revolt’, Common Market Law Review 44 (2007): 1672-74; Christoph Krenn, ‘A Sense of 
Common Purpose: On the Role of Case Assignment and the Judge-Rapporteur at the European Court of 
Justice’, in Researching the European Court of Justice, ed. Mikael Rask Madsen, Fernanda Nicola, and 
Antoine Vauchez, 1st ed. (Cambridge University Press, 2022), 190. 

101 Vauchez, Keeping the Dream Alive, 52-53, 59. 
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detail in the Second Part, where each factor is discussed individually. In choosing the factors, 

I first follow the progression of the case at the Court, from its arrival, over the allocation to a 

Judge-Rapporteur and a chamber to the drafting of the decision itself. The purpose of this 

approach is to eliminate “external” factors, that are not related to the inner workings of the 

Court. This is not meant to deny the influence of the Commission’s legal service or other repeat 

players, nor the political setting the Court has to navigate between Member State expectations 

and securing its own position.102 However, it allows me to focus on the decision-makers 

themselves, the people who have to put their name to a judgment and sanctify its perception. I 

then filtered the factors by which one’s I can observe in every case of the case-study. This 

necessarily meant that certain prominent features, such as the existence of the référendaires or 

the influence of the language service had to be removed, as their impact is not observable 

directly. It also meant that the impact of Advocate-General opinions and party submissions had 

to be removed, as they are not published for every case, often leaving only the Court’s already 

interpreted representation of them.103 I originally intended to use interviews in order to gain 

additional perspectives and possibly circumvent the lack of access to some of this information. 

Unfortunately, these plans had to be dismissed as a result of the Covid-19 crisis. 

The second step is a critical-analytical analysis of two case-studies in the field of European 

Union gender equality and childcare law, that will both follow the same structure. For each 

case-study, I have identified a series of cases that concern an aspect of the Court’s equality and 

childcare case-law.104 The first case-study includes all cases by the Court on men trying to gain 

access to childcare-related benefits exclusive to women. From the eur-lex databank, I have 

identified 13 cases from 1983 until 2020. This case-study focusses on the Court’s perception 

of the parents’ roles in childcare and the purposes of care-related leave. The second case-study 

includes all cases by the Court in which a worker on parental leave tried to gain access to a 

social or work-related benefit. I identified via eur-lex 20 cases from 1999 until 2021. This case-

 

102 From the extensive research on this, see, e.g., on strategic litigation by unions and equal opportunities 
bodies, Rachel A. Cichowski, The European Court and Civil Society: Litigation, Mobilization and Governance 
(Cambridge: Cambridge University Press, 2007); on the European Commission specifically, Hans-Werner 
Micklitz, The Politics of Judicial Co-Operation in the EU. Sunday Trading, Equal Treatment and Good Faith 
(Cambridge, UK: Cambridge University Press, 2005); the impact of the Member States, Carrubba, Gabel, 
and Hankla, ‘Judicial Behavior under Political Constraints’. 

103 For a more detailed account of what is in and what is out, see below Second Part, A.II. and III. 
104 Such periods, especially with regard to equality and childcare, cannot sufficiently be explained by either 

the law, extra-legal factors, or overarching interests such as integration, see below D.II. and III. 
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study focusses on the Court’s perception of carers and the relationship between care and work 

more generally. 

In order to do so, I first identify, based on secondary literature, a set of divergent perceptions 

regarding issues such as childcare duties or the relationship between work and care, that are 

typically associated with the Court’s case-law. I understand these as competing schemata at the 

poles of a spectrum of perceptions. Similar to certain forms of critical legal studies, I approach 

these schemata as contradictory concepts that structure a practice that has embraced both 

positions.105 The analysis of the case-law is meant to reveal this underlying structure and the 

dichotomies of the case-law.106 However, in order to reflect the Judge’s self-understanding of 

law as a detached practice, I do not consider them to be purely “ideological” distinctions. These 

schemata delineate what is currently acceptable at the Court,107 but, I do not treat them as 

mutually dependent, exclusive, and self-sufficient.108 Rather, they are adopted as heuristic tools 

for my analysis.109 On the basis of this analysis, I will for each case-study identify the periods 

of stability and instability and the points of change by analysing the cases for the presence of 

these schemata. This approach is similar to more traditional doctrinal work in that it takes the 

text of a decision as its basis and identifies its meaning. In contrast to approaches such as 

rational reconstruction, however, the idea is not to systematise arguments themselves.110 

Instead, inspired by feminist studies, the goal is to identify which perception of certain social 

facts determines which legal arguments arises.111 The point of this exercise is to identify periods 

where the perception of the judges converged, and periods where divergence persisted. Of 

 

105 On working with these ‘paired arguments’, see Richard Michael Fischl, ‘Ideology and Argument 
Construction in Contract Law’, in Research Handbook on Critical Legal Theory (Cheltenham, UK and 
Northampton, MA: Edward Elgar Publishing, 2019), 289–90; Koskenniemi, From Apology to Utopia the 
Structure of International Legal Argument, 65. 

106 Koskenniemi, From Apology to Utopia the Structure of International Legal Argument, 7–9; Bourdieu, 
Outline of a Theory of Practice, 112. 

107 Koskenniemi, From Apology to Utopia the Structure of International Legal Argument, 11; a remarkably 
similar idea has already been expressed by Max Weber, Wirtschaft Und Gesellschaft. Grundriß Der 
Verstehenden Soziologie, ed. Marianne Weber and Johannes Winckelmann, 5th ed. (Tübingen: Mohr, 
1980), 411 who describes the restrictions on legal thinking caused by a restricted legal terminology. 

108 Koskenniemi, From Apology to Utopia the Structure of International Legal Argument, 58–60. 
109 A legal system may have incorporated one of these schemata so completely as doxa, or an observer may 

move to a higher level of observation where they perceive both schemata as the unity of a distinction. On 
the concept of the unity of a distinction, see Luhmann, Das Recht Der Gesellschaft, 2013, 102. On doxa, see 
Bourdieu, Outline of a Theory of Practice, 164; Bourdieu, ‘The Force of Law’, 1987, 848. 

110 MacCormick, Rhetoric and the Rule of Law, 2005, 30. 
111 See, for example, Clare McGlynn, ‘Ideologies of Motherhood in European Community Sex Equality  Law’, 

European Law Journal 6, no. 1 (2000): 30–31; Jo Shaw, ‘Importing Gender: The Challenge of Feminism and 
the Analysis of the EU Legal Order’, Journal of European Public Policy 7, no. 3 (2000): 414–16. 
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particular relevance will be cases that ushered in a period of convergence or divergence, as 

well as cases that diverged during a period of convergence. In the first case, the focus will be 

to establish the factors present that exerted a convergent pull on the subsequent case and, for 

the following cases, which factors increased the likelihood that they followed the perception 

established in that case. For periods of divergence, similarly, the focus will be on the factors 

that the cases share in common that would hinder the creation of convergence. Finally, during 

a period of convergence, a case may either divergence individually or bring that period of 

convergence to an end and usher in a new period of divergence (or convergence around a 

different schema). The question here will be which factors were used to break with the 

convergence established in previous decisions. 

 

 

Figure 1: The Procedural Approach to the Thesis, by author. 

 

In the final step, I will then analyse for each of these periods their connexion to the factors 

outlined in the Second Part. As these factors are regularly independent and influence each other 

at different stages, it is difficult to chart them exactly. The potential impact of each of the ten 

factors will be discussed in more detail in the Second Part of this theses. However, based on 

their potential impact, they will be operationalised for the case-studies as nine criteria that will 

be determined for each case: (1) Chamber Size, (2) AG opinion, (3) Judge-Rapporteur 

experience; (4) (Chamber) President experience, (5) Panel consistency (6) Case-Law Approach 

(7) Argumentation; (8) Reproduction in the Annual Report. Most of this data is contained 
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within the decisions or gained through textual analysis. In order to contextualise the cases 

properly, I have taken into account their inclusion in the Court’s Annual Report. I have further 

used the eur-lex database to create an overview of which cases not included in this study cite 

the cases in this study, and then established which arguments they picked-up. Here, again the 

inclusion of the internal perspective by use of legal arguments and case-law is crucial in order 

to take the legal nature of the practice seriously. I will then be able to indicate the criteria that 

were prevalent at times of divergence or convergence or when an established convergence was 

broken up. The approach can be visualised as seen in Table 1. 

 

Operationalised Factor Represented as Represents Influence of 

Chamber Size Size of the panel Judge-Rapporteur 

Chamber Size 

AG opinion Yes / No Judge-Rapporteur 

Advocate-General 

Judge-Rapporteur 

experience 

(1) Same as previous case 

(2) Sat on previous case 

(3) Sat, chaired or reported on an earlier case 

(4) New 

President of the Court 

Chamber System 

(Chamber) President 

experience 

(1) Same as previous case 

(2) Sat on previous case 

(3) Sat, chaired or reported on an earlier case 

(4) New 

President of the Court 

Judge-Rapporteur 

Chamber System 

Chamber Size 

Panel consistency Number of judges that sat on the previous 

decision 

President of the Court 

Chamber System 

Chamber Size 

Case-Law Approach Non-observance (ignoring previous decisions) 

Condensing (discussing previous cases and 

synthetising the reasoning) 

Distinction (distinguishing, with reasons, earlier 

cases) 

Erratic (referencing specific cases while ignoring 

others) 

Reiterative (adopting/borrowing arguments with 

no or little discussion) 

Follow-up (Modelled after previous decision) 

Judge-Rapporteur 

Case-Law Approach 

Reasoning Terse (central elements are not reasoned) 

Abstract (establishing vague or abstract 

principles) 

Anchored (referencing concrete and detailed 

principles) 

Detailed (giving specific criteria) 

Context-dependent (tailored to the case at hand, 

difficult to transpose) 

No new arguments (decision only re-iterates 

arguments made previously) 

Judge-Rapporteur 

Chamber President 

Terse Style 

(Meta-)Teleological 

Argumentation 

Collegial Decision-

Making 

Annual Report Yes or No President of the Court 

Impact Number of relevant citations within subsequent 

case-study decisions 

Case-Law approach 

Terse Style 

(Meta-)Teleological 

Argumetnation 
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Operationalised Factor Represented as Represents Influence of 

Collegial Decision-

Making 
Table 1: Operationalised Factors, by author. 

This table is meant to visualise the analysis, not replace it. Certain aspects of the analysis cannot 

be adequately visualised. For example, the panel consistency is reduced to the Judges who sat 

on the last case. In the analysis itself, I will also pay attention to the Judges who sat on other 

previous decisions and the changes in the chamber compositions as factors that impact 

consistency. This may be relevant to consider whether relevant levels of panel consistency were 

even achievable, as Judges may have left the Court or joined different chambers. In such a case, 

panel consistency cannot be achieved by picking a Judge-Rapporteur from the same chamber. 

During the analysis, I will also address the gender, seniority and legal culture of the Judges as 

these are factors external to the working culture of the Court that may, however, be alternative 

explanations for the shifts in perception.112 These factors are also observable for every case, 

and thus fulfil the primary criterion for inclusion. I will also address the issue of the Judge’s 

diverse forms of social, cultural, and symbolic capital that results from their trajectories and 

positions at the Court.113 As explained, the Judge’s professional background will be taken as a 

proxy for the specific forms of legal knowledge that they acquired before joining the Court as 

well as the potential or likely networks that they will be a part of. I mostly derive the Judges’ 

background from Chalmers work on this matter.114 The Judges proximity to the “inner circle” 

of the Court can be seen by the number of Grand Chamber decisions they reported on and 

whether they have been elected as a President of a five-judge chamber.115 In this, I follow 

Krenn, who calculated the average Grand Chamber cases per year for all Judges who served at 

least one full term after the introduction of the Grand Chamber.116 This analysis will be 

restricted to the Chamber Presidents and Judges-Rapporteurs of each case. Chamber Presidents 

are chosen simply due to their elevated status in their chamber and their assumed 

disproportional influence on each case.117 Judge-Rapporteur are chosen because they are 

handpicked by the President for each case.118 Any impact of a presumed “inner circle” on a case 

 

112 See also below, D.III. 
113 See already above, III. 
114 Chalmers, ‘Judicial Performance, Membership and Design’. 
115 See in more detail, Second Part, B.III.2.b. and IV. 
116 Krenn, ‘A Sense of Common Purpose’, 193. 
117 Second Part, B.III. 
118 See below, Second Part, B.I. 
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can thus best be modelled by these two functions. In other words: while the President can 

impact a case by picking the Judge-Rapporteur and by their natural close connexion to the 

Chamber Presidents, their influence on who the other members of a panel will be is more 

restricted. The two questions here will be whether the increasing strength and influence of this 

inner circle on the one hand, and the “professorialisation” of the Court in the 2000s on the 

other119 has led to an increased convergence in perceptions. 

It follows from the theoretical framework of this thesis that the assessment will necessarily not 

be strictly causal. I do not claim that structure x necessarily leads to a different outcome than 

structure y. Following Bourdieu, it is an exercise in understanding the relationship between the 

cases and the factors as a whole. The point is to find an interpretive explanation of possible 

causes and influences in an attempt to further understanding of practice at the Court. Particular 

attention will be paid to the effects of changes in the structural factors, for example as a result 

of the 2004-enlargement, or the 2012 changes in the chamber system. 

In the next chapter, I will address why the Court of Justice, gender equality and childcare law 

are particularly interesting objects, and why alternative explanations may be insufficient to 

analyse them. 

  

 

119 Cohen, ‘The European Court of Justice in the Emergent European Field of Power’, 246; Lasser, Judicial Dis-
Appointments, 379-380. 
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D. Explaining the Court of Justice 

I. Jumping-Off Point: Divergence at the Court of Justice 

The Court of Justice provides a particularly interesting object of study, as the role of structures 

of practice in creating convergence is amplified. Bengoetxea et al. identify four factors that 

particularly influence the discovery of a judicial decision: legal background, including legal 

and judicial culture, political and moral opinions, prior professional experiences, and language 

skills.120 Not only do judges in an international setting not share a common legal education,121 

the composition of the Court further exacerbates the problem for all other factors as well. Since 

the beginning, it was understood that each Member State nominates one Judge for the Court.122 

The requirement for the position has remained the same since the Treaty of Rome, namely that 

the Judges be independent and have the qualifications for the highest judicial office in the 

member state or are a “jurisconsult of recognised competence.”123 124 But they do not in any 

way require prior knowledge of EU law,125 experience as a judge, knowledge of French as the 

Court’s working language,126 or any other material requirements.127 The selection procedure 

gives discretion to the Member States, who have never vetoed each other’s candidates.128 

 

120 Bengoetxea, MacCormick, and Moral Soriano, ‘Integration and Integrity’, 48–49; discovery here stands in 
contrast to justification, that is, the reasons given in the judgment. This distinction follows the insight of 
legal theorists that a judgment is not found in the deductive method suggested by its articulation but rather 
is ex-post justified. 

121 Dezalay and Madsen, ‘The Force of Law and Lawyers’, 442. 
122 Werner Feld, ‘The Judges of the Court of Justice of the European Communities’, Villanova Law Review 9 

(1964): 41; Sally J Kenney, ‘The Members of the Court of Justice’, 102–3; as Kenney also notes, when there 
was an even number of Member States, and additional Judge rotated among them. 

123 Originally Article 167(1) Treaty of Rome Establishing the European Economic Community of 25 March 1957, 
298 UNTS 11 (subsequently “TE(E)C;”), Article 253(1) Treaty on the Functioning of the European Union of 
Lisbon of 25 March 1957, 298 UNTS 11 in the version last amended by Council Decision (EU) 2019/1255 of 
18 July 2019 amending Protocol No 5 on the Statute of the European Investment Bank, [2019] OJ L 196, 1 
(subsequently “TFEU”). 

124 A word on the use of EU law is in order: With the exception of the case-studies, I will usually refer to the 
current version of a legal act if the legal provision remains substantially unchanged. If I use an earlier 
version, I will clarify which version is being used, usually either the original one (when the introduction of 
the provision is concerned) or the most recent version with substantially the same content. In the case-
studies, I will usually refer to the version which was addressed by the case. 

125 Kenney, ‘The Members of the Court of Justice’, 104, 126 footnote 104. 
126 Kenney, ‘The Members of the Court of Justice’, 102, 127. 
127 Feld, ‘The Judges of the Court of Justice’, 40. 
128 Kenney, ‘The Members of the Court of Justice’, 101–2; Henri de Waele, ‘Not Quite the Bed That Procrustes 

Built: Dissecting the System for Selecting Judges at the Court of Justice of the European Union’, in Selecting 
Europe’s Judges. A Critical Review of the Appointment Procedures to the European Courts, ed. Michal Bobek 
(Oxford: Oxford University Press, 2015), 26. 
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This discretion firstly means that Judges are likely to be appointed based on the political 

preferences of the Member States.129 This may not be understood consistently across each 

Member State: for some the Judge’s standpoint on integration may be decisive,130 for others a 

traditional left-right dichotomy may seem more important.131 

The nomination of Judges from the (now) 27 different Member States also means that the 

Judges have up to 24 different primary languages,132 and 27 different legal backgrounds.133 

Each language brings with it a set of connotations, of interpretations of the world, that cannot 

be untied from its usage.134 Originally, many (but far from all) members were multilingual; 

being fluent in most of the languages spoken at the Court is today unlikely.135 While not a 

statutory requirement, it is expected that members joining the Court speak French, which is the 

internal working language of the Court by tradition.136 However, this expectation is handled in 

a rather laissez-faire manner.137 

With regard to their judicial background, it might be expected that those interested in a position 

at the Court would share some common interest in EU law, and are thus already inculcated 

with ideas of EU law that could serve as a basis for shared legal understanding.138 And indeed, 

 

129 Jens Frankenreiter, ‘Judges, Politics, and the Law. Empirical Studies on Judge Behavior, with a Focus on the 
European Court of Justice’ (Doctoral Thesis, Zürich, ETH Zürich, 2016), 42,; Michael Malecki, ‘Do ECJ Judges 
All Speak with the Same Voice? Evidence of Divergent Preferences from the Judgments of Chambers’, 
Journal of European Public Policy 19, no. 1 (2012): 62. 

130 Frankenreiter, ‘Judges, Politics, and the Law’, 121–24; see also Malecki, ‘Do ECJ Judges All Speak with the 
Same Voice?’, 71, who found a correlation between judges pro- and anti-integrationist stance with their 
nominating government’s stance on a left-right spectrum. 

131 Silje Synnøve Lyder Hermansen, ‘Building Legitimacy: Strategic Case Allocations in the Court of Justice of 
the European Union’, Journal of European Public Policy, 2020, 12. 

132 Counting only the official languages. Many Judges, particularly from multilingual Member States, will be 
multilingual. At the same time, Judges from Ireland might theoretically only speak English as the language 
of legal discourse. 

133 Frankenreiter, ‘Judges, Politics, and the Law’, 42; Rasmussen, ‘Present and Future’, 1668; Lorna Woods, 
‘Consistency in the Chambers of the ECJ. A Case Study on the Free Movement of Goods’, Civil Justice 
Quarterly 31, no. 3 (2012): 347. 

134 Cf Pierre Bourdieu, ‘Authorized Language. The Social Conditions for the Effectiveness of Ritual Discourse’, 
in Language and Symbolic Power, ed. John B. Thompson, trans. Gino Raymond and Mathew Adamson 
(Cambridge, UK: Polity Press, 1991), 109. 

135 Antoine Vauchez, ‘How to Become a Transnational Elite’, 138–40. 
136 Karen McAuliffe, ‘Precedent at the Court of Justice of the European Union: The Linguistic Aspect’, in Law 

and Language, ed. Michael Freeman and Fiona Smith, vol. 15, Current Legal Issues (Oxford ; New York: 
Oxford University Press, 2013), 485. 

137 Kenney, ‘The Members of the Court of Justice’, 102, 121; Angela Huyue Zhang, ‘The Faceless Court’, 
University of Pennsylvania Journal of International Law 38, no. 1 (2016): 84. 

138 Frankenreiter, ‘Judges, Politics, and the Law’, 40; Höpner, ‘Der Europäische Gerichtshof als Motor der 
Integration’, 216. 
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it is now common that Judges have at least some experience in this regard.139 This may be 

related to the establishment of the so-called 255-Panel, which was introduced by the Treaty of 

Lisbon  to monitor the nominees’ suitability.140 The 255-Panel stresses that it does not expect 

(advanced) knowledge of EU law, but it does take into account “candidates’ analytical abilities 

and capacity for reasoning with regard to the conditions and mechanisms for applying the law, 

particularly as regards the application of EU law.”141 The panel applies these standards 

apparently consciously, as several candidates for the General Court have been rejected, and in 

both 2018 and 2019, so was a candidate for the Court of Justice.142 In one prominent case, press 

reports indicated that insufficient knowledge of EU law may have led to either a rejection or at 

least a withdrawal of a candidate for the Court of Justice.143  While such recent developments 

should help to create more convergence, they cannot explain the previous decade where, at 

times, some judges’ knowledge of EU law was called into question.144 Additionally, other 

motives, primarily political, but even finance and status related,145 cannot be ruled out. 

Additionally, knowledge of EU law itself may not be sufficient to create convergence, nor “law 

conditioning” in general,146 if it is gained in different professional settings. Working experience 

shapes the professional outlook of judges as it does in other professions.147 Judges at the Court 

have a very diverse set of prior experiences, not all of them coming from the judiciary.148 

 

139 Cotter, Legal Certainty in the Preliminary Reference Procedure, 78–80. 
140 Article 2(209) Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the 

European Community, 13 December 2007, OJ [2007] C 306/1 (subsequently “Treaty of Lisbon”). 
141 Council of the European Union and Panel provided for by Article 255 of the Treaty on the Functioning of 

the European Union, Sixth Activity Report. (Luxembourg: Publications Office, 2019), 13. 
142 Council of the European Union and Panel provided for by Article 255 of the Treaty on the Functioning of 

the European Union, Sixth Activity Report., 8–9. 
143 Regierungskandidatin Pabel an EuGH-Hearing gescheitert, Der Standard, 26 June 2018, 

https://www.derstandard.at/story/2000082282520/katharina-pabel-an-eugh-hearing-gescheitert, 
accessed 20 May 2021. 

144 Kenney, ‘The Members of the Court of Justice’, 104, 126 fn 4. 
145 Huyue Zhang, ‘The Faceless Court’, 91; see also with regard to the German Strauß and the Belgian Wathelet 

Kenney, ‘The Members of the Court of Justice’, 109 and 114. 
146 Llewellyn, The Common Law Tradition, 19–20; and following him, Cotter, Legal Certainty in the Preliminary 

Reference Procedure, 66–76. 
147 Damian Chalmers, ‘Judicial Performance, Membership and Design’, 75–77; Antonin Cohen and Antoine 

Vauchez, ‘The Social Construction of Law’, 419–20; Vauchez, ‘Keeping the Dream Alive’, 2012, 52; See 
generally, Bourdieu, Outline of a Theory of Practice, 86. 

148 As has been often pointed out, in the first years of the Court not all were necessarily lawyers; see, e.g. 
Kenney, ‘The Members of the Court of Justice’, 101; de Waele, ‘Not Quite the Bed That Procrustes Built’, 
24–25. 

https://www.derstandard.at/story/2000082282520/katharina-pabel-an-eugh-hearing-gescheitert
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This lack of previous convergence increases the relevance of Court practice as a convergence-

creating element. 

II. The Legal Context: Anti-Discrimination, Childcare, and Perception 

1. History of Anti-Discrimination and Childcare Law in the European Union 

I will not give an extensive overview of the development of gender equality and childcare law. 

I will, however, point out some features of their history, their overlap with one another, and 

some aspects of their application that make it such a fruitful example for the present study. The 

field of gender equality and childcare law is useful for this thesis as it involves particularly 

contested social situations. It is an area where the choice of applicable legal framework, 

comparator, etc., can be very influential on the outcome of the case, while at the same time, it 

is likely to be influenced by the perception of the fact-situation which, in the absence of a 

shared habitus, would depend on sub- or unconscious assumptions by the Judges about societal 

issues, on which they can be expected to have widely divergent views.  

Sex discrimination law has a long tradition in the European Union. The principle of equal pay 

was already included, following pressure by France, in Article 119 TE(E)C.149 It was not until 

1971, however, that the Court ruled for the first time on an equal pay case in Defrenne I.150 In 

Defrenne II, two years later, the Court referred not only to the economic objective of equal pay, 

but also counted it as one of the EU’s social objectives.151 In Defrenne III, “elimination of 

discrimination based on sex” was first coined as a “fundamental right.”152 Around this time the 

EU legislator began to implement several directives that broadened the scope of gender equality 

from equal pay to equal treatment more generally and social security, although the latter was 

to be implemented progressively and contained more exceptions.153 The Court, on the other 

 

149 Now Article 157 TFEU. 
150 Judgment of 25 May 1971, Gabrielle Defrenne v Belgian State, 80/70, [1971] ECR 445 (subsequently 

“Defrenne I”). 
151 Judgment of 8 April 1976, Gabrielle Defrenne v Société Anonyme Belge de Navigation Aérienne Sabena, 

43/75, [1976] ECR 456, paras 9 and 10. 
152 Judgment of 15 June 1978, Gabrielle Defrenne v Société Anonyme Belge de Navigation Aérienne Sabena, 

149/77, [1978] ECR 1365, para. 27. 
153 See respectively, Council Directive 75/117/EEC on the Approximation of the Laws of the Member States 

Relating to the Application of the Principle of Equal Pay for Men and Women, OJ [1975] L 45/19 
(subsequently), Council Directive 76/207/EEC of 9 February 1976 on the Implementation of the Principle 
of Equal Treatment for Men' and Women as Regards Access to Employment, Vocational Training and 
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hand, was understood to lead with its case-law,154 making sex discrimination law “the first 

fundamental rights policy of the EU.”155 However, it would not be until Schröder in 2000 that 

the Court explicitly recognised the primacy of the social over the objective,156 although in 

practice the economic goal remained of great importance.157 In the 2000s, the equality directives 

were overhauled, first by amending the Equal Treatment Directive in 2002,158 then by 

expanding equal treatment to the goods and services sector in 2004,159 and finally by recasting 

the system completely into a shared Gender Equality Directive.160 Article 119 TE(E)C also 

changed over time. The Treaty of Maastricht161 had, via the Social Policy Protocol, recognised 

the concept of positive discrimination for equal pay.162 For equal treatment, the concept had 

already been recognised in Article 2(4) Equal Treatment Directive (1976), but its relationship 

 

Promotion, and Working Conditions, [1976] OJ L 39, 40 (subsequently “Equal Treatment 
Directive (1976)”), and Council Directive 79/7/EEC of 19 December 1978 on the Progressive 
Implementation of the Principle of Equal Treatment for Men and Women in Matters of Social Security, 
[1997] OJ L 6, 24 (subsequently “Social Security Directive”). 

154 Susanne Burri and Sacha Prechal, EU Gender Equality Law, (Luxembourg: Office for Official Publications of 
the European Communities, 2008), 21; Colm O’Cinneide, ‘Uniformity or Variation. Should the CJEU “Carry 
Over” Its Gender Equality Approach to the Post-2000 Equality Grounds?’, in The European Union as 
Protector and Promoter and Equality, ed. Thomas Giegerich, European Union and Its Neighbours in a 
Globalized World (Springer, 2020), 118–20; Síofra O’Leary, Employment Law at the European Court of 
Justice. Judicial Structures, Policies and Processes (Oxford and Portland, Oregon: Hart Publishing, 2002), 
139–43. 

155 Elise Muir, EU Equality Law. The First Fundamental Rights Policy of the EU (Oxford and New York: Oxford 
University Press, 2018). 

156 Judgment of 10 February 2000, Deutsche Telekom AG v Lilli Schröder, C-50/96, [2000] ECR I-774, para. 57; 
Nicole Busby, A Right to Care? Unpaid Care Work in European Employment Law, Oxford Monographs on 
Labour Law (Oxford: Oxford University Press, 2011), 173; K V Shaw, ‘The Case of Alvarez and the Boomerang 
Effect of Maternity Leave’, Web Journal of Current Legal Issues 19, no. 2 (2013), 
http://webjcli.org/index.php/webjcli/article/view/219/335. 

157 Christa Tobler, Indirect Discrimination. A Case Study into the Development of the Legal Concept of Indirect 
Discrimination under EU Law, Social Europe Series 10 (Antwerpen and Oxford: Intersentia, 2005), 35–38. 

158 Council Directive 76/207/EEC of 9 February 1976 on the Implementation of the Principle of Equal 
Treatment for Men' and Women as Regards Access to Employment, Vocational Training and Promotion, 
and Working Conditions, [1976] OJ L 39, 40 as last amended by Directive 2002/73/EC of the European 
Parliament and of the Council, of 23 September 2002 amending Council Directive 76/207/EEC on the 
Implementation of the Principle of Equal Treatment for Men and Women as Regards Access to 
Employment, Vocational Training and Promotion, and Working Conditions, [2002] OJ L 269, 15 
(subsequently “Equal Treatment Directive (2002)”). 

159 Council Directive 2004/113/EC of 13 December 2004 Implementing the Principle of Equal Treatment 
Between Men and Women in the Access to and Supply of Goods and Services, [2004] OJ L 373, 37. 

160 Directive 2006/54/EC of 5 July 2006, on the Implementation of the Principle of Equal Opportunities and 
Equal Treatment of Men and Women in Matters of Employment and Occupation (recast), [2006] OJ L 207, 
23 (subsequently “Gender Equality Directive”). 

161 Treaty on European Union of 7 February 1992, [1992] OJ C 191, 1 (subsequently “Treaty of Maastricht”). 
162 Agreement on Social Policy Concluded Between the Member States of the European Community with the 

Exception of the United Kingdom of Great Britain and Northern Ireland, attached to the Treaty of 
Maastricht of 7 February 1992, [1992] IJ C 191, 91 (subsequently “Agreement on Social Policy”). 
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with equal pay remained unclear.163 The Treaty of Amsterdam164 included it directly in the 

(renumbered) Equal Pay provision of Article 141(4) TEC (Amsterdam).165 Despite numerous 

other changes, for the purposes of my thesis, this was the most relevant of the legal 

developments,166 together with the recognition of gender equality as a fundamental right in 

Articles 21 and 23 European Union Charter of Fundamental Rights.167 However, with 

Article 13 TEC (Amsterdam), the Treaty of Amsterdam also introduced a legislative 

competence to combat sex discrimination, where the EU had previously mostly acted on the 

basis of other provisions, such as the more general Article 235 TE(E)C. 

This was also the case with childcare legislation. The Pregnant Workers Directive,168 which 

prohibited the dismissal of pregnant workers in Article 10 and guaranteed minimum periods of 

paid pregnancy and maternity leave in Articles 8 and 12(2)(b), was passed in 1992 on the basis 

of Article 118a TE(E)C on the improvement of health and safety. The Parental Leave Directive 

of 1996 guaranteed minimum periods of parental leave for both mothers and fathers but did not 

require any renumeration or allowance.169 Similarly to gender equality, the right to both paid 

maternity leave and (at least unpaid) parental leave was recognised in Article 33 CFR. The 

Court’s case-law on maternity protection preceded this legislation by almost 10 years, with the 

first case being Commission v Italy (1983),170 followed shortly afterwards by the seminal 

Hofmann decision in 1984. The latter was based on the maternity protection clause of 

Article 2(3) Equal Treatment Directive.171 A similar provision did not exist for equal pay cases. 

This illustrates the overlapping and complicated connections between childcare leave and 

 

163 Judgment of 29 November 2001, Joseph Griesmar v Ministre de l’Économie, des Finances et de l’Industrie, 
et al., C-366/99, [2001] ECR I-9383 (subsequently “Griesmar”], para. 63. 

164 Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European 
Communities and Certain Related Acts, 10 November 1997, [1997] OJ C 340, 1 (subsequently “Treaty of 
Amsterdam”). 

165 Treaty Establishing the European Community of 25 March 1957, 298 UNTS 11 in the version last amended 
by the Treaty of Amsterdam (subsequently “TEC (Amsterdam)”). 

166 On the impact of the changes brought by the new directives, see O’Cinneide, ‘Uniformity or Variation’, 120. 
167 Charter of Fundamental Rights of the European Union of 7 December 2000, [2000] OJ C 364, 1, as adapted 

on 12 December 2007, [2007] OJ C 303, 1, in connexion with Article 6 TFEU (subsequently “CFR”). 
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Improvements in the Safety and Health at Work of Pregnant Workers and Workers who have Recently 
Given Birth or are Breastfeeding (Tenth Individual Directive Within the Meaning of Article 16(1) of 
Directive 89/391/EEC), [1992] OJ L 438, 1 (subsequently “Pregnant Workers Directive”). 
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equality. On the one hand, maternity specific provisions are prima facie constructed as 

exceptions to equality since they are gender specific. On the other hand, gender neutral 

provisions of parental leave overwhelmingly affect women, and are thus likely to cause 

discrimination, too.172 

2. The Legal Scope 

Due to this overlap, Judges are relatively free to choose the applicable legal framework for an 

individual case. For example, in the case Betriu Montull,173 the Court dealt with a Spanish 

provision on childcare-related leave available only to employed mothers. It was transferrable 

to the father, but when the mother was, for example, self-employed, the father did not have 

rights of his own. The case can be approached from the perspective of equality, using as the 

starting point for all further examination the principle that women and men are equal parents. 

From this perspective, leave exclusive to mothers is only allowed where its purpose is maternity 

protection, which cannot be argued where the leave is transferrable.174 But when maternity 

leave is seen as a right, then the transferability only makes the use of the right more flexible 

and the differential treatment of mothers and fathers less severe.175 

Additionally, sex discrimination law regularly requires the choice of a comparator.176 This 

choice is central in determining the success of an anti-discrimination claim.177 However, the 

Court has never set any clear standards by which the comparator should be chosen and, 

 

172 European Foundation for the Improvement of Living and Working Conditions., Parental and Paternity 
Leave :Uptake by Fathers. (LU: Publications Office, 2019), 13–14; Eugenia Caracciolo di Torella and Annick 
Masselot, Caring Responsibilities in European Law and Policy: Who Cares? (Abingdon, Oxon ; New York, NY: 
Routledge, 2020), 121; Sandra Fredman, Women and the Law, Oxford Monographs on Labour Law (Oxford 
and New York: Clarendon Press, 1997), 219–20; Maria Sagmeister, ‘Mutterschutz, Papa-Monat und 
heteronormative Familienorganisation’, GENDER – Zeitschrift für Geschlecht, Kultur und Gesellschaft 11, 
no. 3 (2019): 118. 

173 Judgment of 19 September 2013,Marc Betriu Montull v Instituto Nacional de la Seguridad Social (INSS), C-
5/12, EU:C:2013:571 (subsequently “Betriu Montull”). 

174 Advocate-General Wathelet, Opinion of 11 April 2013, Marc Betriu Montull v Instituto Nacional de la 
Seguridad Social (INSS), C-5/12, EU:C:2013:230 (subsequently “Wathelet, Betriu Montull”), paras 71–73. 

175 Betriu Montull paragraphs 54–56. 
176 Mark Bell and Lisa Waddington, ‘Reflecting on Inequalities in European Equality Law’, European Law Review 

28, no. 3 (2003): 351; Marc De Vos, ‘Substantive Formal Equality in EU Non-Discrimination Law’, in The 
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Neighbours in a Globalized World (Springer, 2020), 64; Evelyn Ellis and Philippa Watson, EU Anti-
Discrimination Law, 2nd ed. (Oxford: Oxford University Press, 2012), 145–46, 152–53; Sacha Prechal, 
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Market Law Review 41, no. 2 (2004): 544. 
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Equality Law’, Journal of European Social Policy 8, no. 1 (1998): 48. 
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crucially, which parameters are relevant for constituting likeness.178 Additionally, the Court 

does not always make the choice explicit. Occasionally, the Court will not address 

comparability at all.179 The Court will also often intermingle aspects of comparability with 

aspects of justification.180 This is particularly problematic when transplanting arguments made 

with regard to objective justification to matters of comparability in cases of direct 

discrimination where justification is not normally possible.  

Finally, for pregnancy protection, the Court has ruled that no comparison is necessary, since 

only women can be pregnant.181 But the same argument cannot, for example, be applied to 

distinguish maternity from parental leave as the scope of maternity protection is usually the 

key issue. This choice in approach is also reflected in the fact that the Court’s case-law 

regarding gender equality and, in particular, childcare leave has often been criticised for its 

incoherence.182 

This makes gender equality law and childcare leave law particularly fruitful examples for this 

thesis. Divergent perceptions can anchor themselves more easily in these various legal 

approaches. Hence, legal explanations themselves are insufficient to explain the differences in 

the case-law. This allows for the study of differences in development as differences in the 

perception as stabilized/destabilized by structural factors. Additionally, both are legal fields in 

which divergent perceptions abound. I will discuss more closely which perceptions are relevant 

 

178 Prechal, ‘Equality of Treatment, Non-Discrimination and Social Policy’, 543–44; Tobler, Indirect 
Discrimination, 20–21, 24; Sebastian Krebber, ‘Artikel 157 AEUV’, in EUV/AEUV. Das Verfassungsrecht der 
Europäischen Union mit Europäischer Grundrechtecharta, ed. Christian Calliess and Matthias Ruffert, 6th 
ed. (München: C. H. Beck, 2022), para. 49 fn 166; see also Advocate-General Léger, Opinion of 23 February 
1999 Gabriele Gruber v Silhouette International Schmied GmbH & Co. KG, C-249/97, [1999] ECR I-5297 
(subsequently “Léger, Gruber”), paras 36 and 40. 
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Review 9, no. 1 (2013): 92. 

180 Prechal, ‘Equality of Treatment, Non-Discrimination and Social Policy’, 543–44; Alexander Somek, 
Engineering Equality: An Essay on European Anti-Discrimination Law (Oxford and New York: Oxford 
University Press, 2011), 124–25; Tobler, Indirect Discrimination, 73–75. 

181 Ellis and Watson, EU Anti-Discrimination Law, 333–34; this approach is not self-evident, see for example 
the U.S. approach of comparing pregnancy to disability protection Julie C. Suk, ‘Feminism and Family Leave’, 
in Research Handbook on Feminist Jurisprudence, by Robin West and Cynthia Bowman (Edward Elgar 
Publishing, 2019), 452–54. 

182 Bell and Waddington, ‘Reflecting on Inequalities in European Equality Law’, 353–54; Evelyn Ellis, ‘Recent 
Developments in European Community Sex Equality Law’, Common Market Law Review 35 (1998): 379–
408; Martin Franzen, ‘Artikel 157 Vertrag über die Arbeitsweise der Europäischen Union’, in Kommentar 
zum europäischen Arbeitsrecht, ed. Martin Franzen, Inken Gallner, and Hartmut Oetker, 2nd ed., Beck’sche 
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to the case-studies in the respective introductory sections.183 However, perceptions already 

diverge with regard to whether equality should be a formal or a substantive concept,184 whether 

the Aristotelian formula that like should be treated alike and different should be treated 

differently, encompasses just one,185 or both of these concepts.186 Is the human rights, or the 

market perspective dominant?187 Particularly with regard to childcare and pregnancy, it can be 

asked whether equality can be achieved by focussing on “sameness or difference,”188 or whether 

a third way must be chosen - for example, that focusses on capabilities.189 

III. Alternative Explanations: Not Everything is About Integration 

As already mentioned, common explanations for convergence at the national level often fail 

with regard to the Court.190 However, one may assume that despite their diverse trajectory, 

Judges at the Court may share certain features in common. They are likely older, white, and 

 

183 See below, Par 2, B.II. and C.II. 
184 De Vos, ‘Substantive Formal Equality’; Hervey and Shaw, ‘Women, Work and Care’, 49; Tobler, Indirect 

Discrimination, 25–26. 
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male, and this will probably shape their base-level experience.191 There are, however, two 

problems that arise here. First of all, while this is correct, it also seems too broad an assumption 

for the purposes of this thesis. Obviously, “old, white men” also disagree with one another. 

They have divergent perspectives, even if they may be blind to certain perspectives.192 In fact, 

even at the national level and in relation to social background and political opinion, it is often 

difficult to assess the precise impact of such factors.193 And regards the role of women and men 

in childcare, for example, these disagreements become apparent in the case-studies. In other 

words, this thesis will be less concerned with doxa, which are not even recognised as such,194 

but more with orthodoxy, which inherently includes the possibility of another perception.195 

The second problem is a methodological one. As I assess the impact of factors by relating them 

to periods of convergence and divergence at the Court, I cannot assess the impact of factors 

that are present in every case in the same way. Hence, the fact that all of the Court’s Judges are 

white inevitably means that the impact of this whiteness will be the same for every case. I will, 

however, be able to at least assess the impact of gender. While the Court is still predominantly 

 

191 This has been well documented with regard to gender representation at the Court, see, for example, Sally 
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male, there are some female Judges. I will therefore identify whether for the cases in this study, 

I can see a relationship between the emergence of a new schema of perception and the presence 

of women on the bench.196 This should not suggest that gender does not impact decision-making 

at the Court in many other ways. Shifts in the gender-balance that are slow among the Judges 

and Advocate-Generals may be more pronounced in the rest of the staff, including the 

référendaires.197 Considering the importance of these legal clerks for the decision-making,198 

these shifts are likely to have a considerable impact on their own. However, the Court does not 

provide official statistics on the référendaires, which makes it difficult to trace their 

influence.199 Additionally, for methodological reasons, I am not tracing the référendaires 

impact on each case. Each Judge may also have a different relationship to their référendaires, 

pick different référendaires, and use them differently. Ultimately, then, as the Judges are the 

ones who have to make the decisions, I consider it justified to focus on them.200 

Commonly, much of the Court’s case-law is explained by an integrationist drive.201 Approaches 

informed by rational-choice theory argue that the Court attempts to maximise its influence by 

expanding the scope of EU law.202 Periods of less (overt) integrationist case-law can be 

explained by more external pressure under which the Court, to preserve its power, yields to the 

 

196 See in this regard on Advocate-Generals, Jessica Guth and Sanna Elfving, Gender and the Court of Justice of 
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Member States.203 As Höpner has pointed out, these approaches fail to explain why the 

individual Judges should be interested in this outcome.204 Reducing judicial discourse to 

(political) positions on integration also risks dismissing the self-perception of judges as legal 

professionals. The mere fact that legal decisions have political implications and that there is 

likely to be a correlation between a Judge’s political and ideological outlook and their 

judgments does not mean that there is no difference between legal and political decision-

making. As discussed above, long years of legal education and socialisation, as well as the 

psychological effects of a professional identify, affect their perception of the world. At the 

same time, as also discussed, this does not mean that their decisions are predetermined by law. 

The point of this thesis is to transcend this distinction.  

For some time now, therefore, approaches that treat the Court as a unitary actor in order to 

explain its case-law have been criticised. Such approaches, it is argued, fail to account for the 

motivation or understanding of the Judges themselves.205 Like this thesis, these newer 

approaches draw attention to both the Judges themselves, and the structures in which they 

practice. I will briefly discuss such approaches before explaining how my thesis adds to them. 

This will include a brief critique of the persistent centralisation of explanations on the issues 

of integration. 

The first type of new research focusses, like this thesis, on the Judges’ habitus as an explanatory 

factor. This socio-historical research accounts for the biographies and connections, particularly 

of the early Judges of the Court, in order to explain the process of Constitutionalisation that 

occurred. In the early years, the professional background of the Judges was much less diverse. 

Many of the early Judges were used to national, not international, law and were thus 

predisposed to think of Community law in these terms.206 Many were supporters of European 
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federalism and used the Court as a means to achieve this despite political stillstand.207 They 

were also embedded in a professional discourse that mostly consisted of supporters of this 

idea.208 However, due to the nature of this research, it is mainly focussed on the early years of 

the Court. By the time that the case-law of this case-study commenced, the constitutionalisation 

of the Court had already occurred. The membership had grown to 11 Judges from 10 Member 

States by the time of the first case of this study in 1983,209 to 13 by the third case in 1988,210 

and then continued constantly upwards. Hence, it is less about how the outlook of the Court 

came to be, and more about how it was passed on once the homogeneity of the membership 

became more and more difficult to secure. 

The second approach focusses on the internal organisation of the Court. Such approaches are 

often informed by political science research. The resulting research has explained many aspects 

of the Court’s organisation: The use of chambers as a way to depoliticise the Court,211 or to 

prevent undue influence over the outcome of cases;212 the appointment of Judge-Rapporteurs 

by the President as a way to socialise them,213 or influence the decision;214 the use and effect of 

precedent;215 finally, there is some research on the effect référendaires have on the Court’s 

case-law.216 Such research promises to pry open the black box and identify both the strategic 

use of internal mechanisms and take seriously the Judge’s self-perception as lawyers. It thus 
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overlaps strongly with the approach advocated in this thesis. However, this thesis differs from 

such research in three ways. 

First, I will not include external influences like the Commission or the Member State 

governments as an explanatory factor. No decision takes place in a vacuum, and political (and 

other) actors are acutely aware of the impact and importance of the Court’s case-law. However, 

such factors should not overshadow the self-understanding of the Judges as practising lawyers. 

While they, too, are clearly aware of the diverse pressures under which they act, they still must 

conceive of their decision-making process as “legal,” that is, to a degree isolated from political 

preferences.217 That is not to say that objectively speaking this decision-making process is 

apolitical and formal.218 It is also important to note that such external pressures may pull in 

different directions: the influence may come from the Commission and its legal service, which 

appeared to be particularly prominent in the early years.219 Alternatively, it may come from the 

Member States threatening to override decisions not in their interest,220 or, finally, other interest 

groups may influence the decision-making through strategic use of references and public 

pressure.221 Different Judges may thus be susceptible to different forms of pressure coming 

from different angles. 

Secondly, the primary distinction between decisions as pro-integration or contra-integration 

may best explain important and quasi-constitutional cases, but nonetheless lose its value when 

faced with more nuanced legal problems.222 Simply modelling the arguments of the 

Commission as “pro-integration” and those of the Member States as “contra-integration” seems 

insufficiently precise. The problem with modelling decisions around the integration-dichotomy 

is that it is not always clear what constitutes a pro-integration decision. Occasionally, multiple 

outcomes (and, particularly, justifications) can be understood to favour integration, and 
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decisions may be agnostic towards integration in general. For example, in the case of Chatzi, 

the Court was asked whether the Parental Leave Directive, which establishes minimum periods 

of parental leave, grants parents of twins two such periods.223 In that case, one interpretation, 

namely that the directive requires one leave per child, broadens the scope of EU law. But so 

does another, namely the one chosen by the Court, according to whom the Member States are 

not required to provide two periods of leave but must take the special situation of parents of 

twins into account.224 However, both Cyprus and the UK advocated for the broader 

interpretation granting two periods of leave.225 In contrast, in Abdoulaye,226 the Commission 

advocated for a restrictive interpretation of anti-discrimination law by rejecting the 

comparability of men and women who had recently given birth.227 

In general, the problem in this area is that what constitutes a pro-integration decision is not 

easy to determine. While one could assume that the maternity-protection clause of Article 3(2) 

Equal Treatment Directive (1976) serves as an exception to equal treatment, and thus EU 

legislation, this exception was later concretised by the Pregnant Workers Directive. When 

distinguishing between leave exclusive to mothers and childcare-leave in general, the Court 

also distinguishes between two EU directives, the Pregnant Workers Directive and the Parental 

Leave Directive. These are thus often instances in which the scope of an EU law provision is 

distinguished from another EU law provision. 

This is not to deny that integration may be the dominant distinction in central, constitutional 

cases. But EU law is diverse, and the Court’s vast case-law will often be concerned with 

“everyday” affairs which are unlikely to produce strong reactions with regard to integration. 

Finally, instead of focussing on the impact of an individual factor, I emphasise the interaction 

between different factors. The point of this research is, after all, to explain not only convergence 

- that is, strategic use of a factor to further an integrationist policy or other interest associated 

with the Court - but also divergence. Taking seriously the agency of the Judges at the Court 

means acknowledging that the same factor may be used with different intentions and from 

 

223 Judgment of 16 September 2010, Zoi Chatzi v Ipourgos Ikonomikon, C-149/10, [2010] ECR I-8508 
(subsequently ‘Chatzi’). 

224 Chatzi paragraphs 68–73. 
225 Chatzi paragraphs 46–47. 
226 Judgment of 16 September 1999, Oumar Dabo Abdoulaye and Others v Régie Nationale des Usines Renault 

SA, C-218/98, [1999] ECR I-5742 (subsequently ‘Abdoulaye’). 
227 Advocate-General Alber, Opinion of 3 June 1999, Oumar Dabo Abdoulaye and Others v Régie Nationale des 

Usines Renault SA, C-218/98, [1999] ECR I-5725 (subsequently “Alber, Abdoulaye”), 23–24. 
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different perspectives. This also means that this thesis will add to the normative discourse about 

the Court without itself being normative. Normative discourse often isolates aspects of the 

Court’s decision-making in order to discuss its acceptability or legitimacy.228 However, by 

illuminating the interconnexion between different structural factors, this thesis will provide 

context for such discussions. It will draw attention to the fact that changing one factor will have 

knock-on effects on other factors that may either nullify or amplify the intended effect. By 

understanding how the structural factors are used in practice and in connexion with one another, 

it also helps to understand which normative goals it furthers. For example, the collegiate 

decision-making could create convergence among Judges by bringing more of them on board, 

thus furthering normative aspects such as legal certainty, or it may facilitate divergence by 

reducing the clarity of a decision, thus keeping the system more adaptable to changing social 

circumstances.229 Understanding which one it affects in practice is important when considering 

whether it should be kept and for which reasons. Nonetheless, my thesis will remain related to 

this type of research. In the Second Part of this thesis, when discussing the structural factors, 

insights from political science research are central in order to establish the potential 

(convergent and divergent) effect of each factor. In their application, however, my thesis will 

be more holistic, focussing on the interaction of the factors rather than their individual impact. 

Perhaps most similar to my research in this regard is a recent study by John Cotter.230 Cotter 

analyses Llewellyn’s fourteen steadying factors at the Court of Justice, which he rephrases and 

readapts for this purpose. However, there are major differences. The primary one is that Cotter 

approaches steadying factors as external to the Court,231 meaning he focusses on aspects such 

as the possibility of Member States sanctioning unwanted action by the Court.232 This can best 

be illustrated through his assessment of the preliminary question as external “issues limited, 

sharpened and rephrased in advance”233 and a “frozen record from below,”234 that is, settled 

material from which the Judges cannot arbitrarily diverge. Yet, for my work, this is precisely 

the point of departure: the fact that the Judges still perceive the cases differently, despite party 

arguments and submitted preliminary questions, is significant - particularly where they 

 

228 For example, Weiler’s prominent appeal to open the Court for dissenting opinions Joseph H. H. Weiler, 
‘Epilogue’, 235–53. 

229 See the discussion below under Part 2, C.3. 
230 Cotter, Legal Certainty in the Preliminary Reference Procedure. 
231 Cotter, Legal Certainty in the Preliminary Reference Procedure, 27–28. 
232 Cotter, Legal Certainty in the Preliminary Reference Procedure, pt. III. 
233 Cotter, Legal Certainty in the Preliminary Reference Procedure, 173. 
234 Cotter, Legal Certainty in the Preliminary Reference Procedure, 197. 
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reinterpret the latter. 235 The second major difference is methodological, as Cotter’s study is 

primarily conceptual, whereas mine will put the factors to the test and investigate.

 

235 Urška Šadl and Anna Wallermann, ‘“The Referring Court Asks, in Essence”: Is Reformulation of Preliminary 
Questions by the Court of Justice a Decision Writing Fixture or a Decision‐making Approach?’, European 
Law Journal 25 (2019): 430. 
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A. Introduction 

This part of the thesis will discuss the structural factors that I will use to analyse the two case-

studies. Specifically, I will consider their capacity to create convergence or allow for 

divergence. The way that I will proceed in this chapter is to first provide a brief sketch of how 

the Court works. This will identify the factors in this working process that influence the 

development of the Judges’ habitus. The point of this Part is to identify the objective structures 

under which the Judges practise law. These structures delineate the space in which the Judges 

struggle to impose legitimacy onto their perception of the case.236 They offer them the means 

to shape the deliberations and, thus, the outcome of an individual case. Each of these roles can 

be used to create convergence at the Court – not only in relation to an individual case, but more 

broadly when building vocabulary, distinctions, topoi, etc., which can be employed in 

deliberations. An element helps to create convergence among the Judges, insofar as it limits 

the scope of actions available to them, e.g. by incentivising them to align themselves with other 

judges on specific topics. On the other hand, an element may help to create divergence, insofar 

as it makes it easier to (successfully) disagree with other judges and introduce different 

representations of fact-situations. 

The same role may simultaneously bolster and limit an agent’s ability to create convergence as 

well as divergence. Simply put, these factors determine the ways in which the Judges can 

acceptably influence the deliberations. They thus influence the degree to which Judges are 

incentivised to adapt their habitus to the Court and thus shape their perception. Where a Judge 

tries to change an established schema of perception at the Court, they must be in a strategic 

position to push for it. Alternatively, the mechanisms that would enforce convergence must be 

inactive in some way. 

There are three criteria which determine the structural factors that I will analyse: (1) they must 

provide the Judges with the tools to position themselves in the struggle with their fellow Judges, 

(2) they must constitute the structure of this struggle, that is, they must delineate what the 

Judges can do, and (3) they must be observable in every individual case. This, unfortunately, 

will mean that certain unobservable factors, such as the role of référendaires, cannot be taken 

into account. 

 

236 See above, Part 1, C.II and III. 
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I. A Brief Introduction to the Court 

In order to determine the structural factors, I will first give a brief overview of the structure of 

the Court of Justice. 

Members are nominated by the Member States. A term lasts for six years and is renewable.237 

Terms usually last from October until October, but judges remain in office until the successor 

is appointed.238 239Since half of the members are replaced every three years,240 this occasionally 

leads to terms shorter than six years, e.g., where the member has been appointed at a later time 

due to complication in finding a successor, or in the case of new Member States joining during 

the term period. Each Member State nominates one Judge. The nomination process is not 

regulated and each Member State follows a different process.241 In theory, judges are 

“appointed by common accord of the governments of the Member States,”242 but in practice, 

nominations by Member States are always accepted by the other Member States.243 There were, 

until 2009, no specific requirements other than that members be “persons whose independence 

is beyond doubt and who possess the qualifications required for appointment to the highest 

judicial offices in their respective countries or who are jurisconsults of recognised 

competence.”244 Hence, theoretically, members were not required to have any knowledge of 

EU law245 or the Court’s working language, French.246 Today, the potential candidates are 

examined by a panel of experts to make sure that they are suitable to perform their duties.247  

 

237 Article 253(1) and (4) TFEU. 
238 Article 5(3) Protocol of 11 December 2000 on the Statute of the Court of Justice of the European Union 

Annexed to the Treaty on European Union, to the Treaty on the Functioning of the European Union and to 
the Treaty Establishing the European Atomic Energy Community, [2001] OJ C 80, 53, in the version last 
amended by Regulation (EU, Euratom) 2019/629 of the European Parliament and of the Council of 17 April 
2019 amending Protocol No 3 on the Statute of the Court of Justice of the European Union, [2019] OJ L 111, 
1 (subsequently “Statute”). 

239 As the following will include numerous changes in the provisions: when not specifying anything else, I will 
generally refer to the most recent provision. When addressing when a provision was first introduced, I will 
refer the legislative act introducing it. When using older versions, I will indicate this by including the year 
or the Treaty with which they were established. 

240 Article 253(2) TFEU. 
241 de Waele, ‘Not Quite the Bed That Procrustes Built’, 2015, 33–34; Kenney, ‘The Members of the Court of 

Justice’, 104–5, 108. 
242 Article 253(1) TFEU. 
243 de Waele, ‘Not Quite the Bed That Procrustes Built’, 2015, 26; Kenney, ‘The Members of the Court of 

Justice’, 101–2. 
244 Article 253(1) TFEU. 
245 Huyue Zhang, ‘The Faceless Court’, 81, 91; Kenney, ‘The Members of the Court of Justice’, 104, 126 fn 104. 
246 Huyue Zhang, ‘The Faceless Court’, 84; Kenney, ‘The Members of the Court of Justice’, 102, 121. 
247 Article 255 TFEU. 
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Every three years, the Judges elect a President of the Court by majority vote.248 They also 

choose the Presidents of the chambers, initially for a period of one year.249 Since the 

establishment of the Grand Chamber in the Treaty of Nice,250 Presidents of five-judge chambers 

are elected for three years.251 Since 2012, they also elect a Vice-President.252 Judges also decide 

the chamber composition upon suggestion by the President.253 

Cases at the Court are heard either by a chamber of three or five Judges, or by the Court in a 

plenary sitting.254 Since 2003, cases can also be heard in the Grand Chamber, consisting 

originally of 9, subsequently 11 and now 15 Judges.  

For each case, the President appoints a Judge-Rapporteur,255 who prepares the case, and writes 

a preliminary report for the Court’s general meeting. The Judge-Rapporteur suggests measures 

for the further progression of the case (such as the involvement of the Advocate-General, 

whether an oral hearing is necessary, and the formation in which the Court hears the case).256 

All members of the Court are assisted by their référendaires.257 The use of référendaires varies 

 

248 Article 253(3) TFEU. 
249 Article 10(1) Court of Justice, Rules of Procedure of 28 December 1974, [1974] OJ L 350, 1 

(subsequently, ”RoP (1974)”). 
250 Treaty of Nice amending the European Union, to the Treaty Establishing the European Community and to 

the Treaty Establishing the European Atomic Energy Community, [2001] OJ C 80, 10. 
251 Article 16(1) Protocol of 11 December 2000 on the Statute of the Court of Justice Annexed to the Treaty on 

European Union, to the Treaty Establishing the European Community and to the Treaty Establishing the 
European Atomic Energy Community, [2001] OJ C 80, 53 (subsequently “Statute (Nice)”), Rules of 
Procedure of the Court of Justice of the European Communities of 19 June 1991, [1991] OJ L 176/7, in the 
version last amended by Amendments to the Rules of Procedure of the Court of Justice of the European 
Communities of 14 June 2003, [2003] OJ L 147, 17 (“RoP (Nice)”). 

252 Article 1(1) Regulation (EU, EURATOM) No 741/2012 of the European Parliament and of the Council of 
11 August 2012 amending the Protocol on the Statute of the Court of Justice of the European Union and 
Annex I thereto (“2012 Amendment to the Statute”), Article 10(4) Rules of Procedure of the Court of 
Justice of 29 September 2012, [2012] OJ L 265, 1 (subsequently “RoP (2012)”). 

253 David Edward, ‘How the Court of Justice Works’, European Law Review 20, no. 6 (1995): 542; Mathilde 
Cohen, ‘Judges or Hostages? Sitting at the Court of Justice of the European Union and the European Court 
of Human Rights’, in EU Law Stories, ed. Fernanda Nicola and Bill Davies (Cambridge: Cambridge University 
Press, 2017), 66; chambers are usually reassigned every three years after the partial replacement of the 
Court and the election of the President of the Court, although changes in the Court’s membership in 
between these dates regularly lead to changes in the Chambers. 

254 Article 251 TFEU, Article 60(1) and (2) Rules of Procedure of the Court of Justice of 29 September 2012, 
[2012] OJ L 265, 1 in the version last amended by Amendments of the Rules of Procedure of the Court of 
Justice of 6 December 2019, [2019] OJ L 316, 103 (subsequently “RoP”). 

255 Article 15(1) RoP. 
256 Article 59(2) RoP. 
257 Gillian Cahill, ‘The Référendaire as Unseen Actor: A Comparative Look at the Court of Justice of the EU, the 

US Supreme Court and International Arbitral Tribunals’, in Legitimacy of Unseen Actors in International 
Adjudication, ed. Freya Baetens, 1st ed. (Cambridge, UK: Cambridge University Press, 2019), 497–98; 
Kenney, ‘Courts as Organizations’, 609–11. 
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considerably from doing mainly research to essentially writing the draft judgments or 

opinions.258 After hearing the Advocate-General, the Court decides by majority vote on each 

measure. After the hearing, if one is held, the Advocate-General will issue their opinion.259 The 

Judge-Rapporteur then prepares a note on this opinion as the basis for the (secret) deliberation 

of the Judges.260 These deliberations generally take place in secret sittings, but notes and 

memoranda can be send beforehand.261 Potentially, référendaires who will be involved with 

research or helping to draft the decision may also discuss the case,262 although they do not 

partake in the deliberations.263  The decision is made by majority vote on each contested issue.264 

Subsequently, the Judge-Rapporteur writes the judgment, although all Judges on the panel, 

including those outvoted, participate in the writing.265 

II. What is In 

This brief overview has begun to identify the factors that I will subsequently discuss in more 

depth. I will distinguish between those structural factors that relate to the working mechanisms 

at the Court, such as the different roles for Judges involved,266 and those that relate to the 

judgment itself, that is, the style of reasoning, the use of case-law, and the common 

methodology of interpretation.267 This distinction will be reflected in the case-studies, as well. 

The first elements are those by which the Court is able to create consistency in the panels that 

decide the cases. The second one is related to the decisions themselves, or rather, their 

justification, as a tool that may shape the perception of subsequent cases. 

In the first category, we find those agents who, by virtue of their position at the Court or with 

regard to the individual case, can be assumed to substantially influence how the case is 

discussed and decided. These are, firstly, the Presidents, who organise  the Court and appoint 

 

258 Cahill, ‘The Référendaire as Unseen Actor’, 503–4; Kenney, ‘Courts as Organizations’, 2000, 611; Streho, 
‘The Référenaires’, 217–18. 

259 Article 82(1) RoP. 
260 David Edward, Interviews, the Judge David Edward Oral History Project. Session IV - Years on the Court: 

Part 1 - 1989 - 2004, How the Court Operated, interview by Smith, Don C., 21 November 2005, 8, 
https://www.law.du.edu/documents/judge-david-edward-oral-history/transcript-2006-05-17-session-
4.pdf. 

261 Edward, ‘How the Court of Justice Works’, 555. 
262 Huyue Zhang, ‘The Faceless Court’, 102–3. 
263 Kenney, ‘Courts as Organizations’, 2000, 617. 
264 Article 32(4) RoP (1997). 
265 Edward, ‘How the Court of Justice Works’, 556–57; Edward, Interview of 21 November 2005, 8. 
266 Below, B. 
267 Below, C. 
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the Judge-Rapporteur, and the Vice-President, who assist them. Secondly, the Chamber 

Presidents, who wield the President’s powers in cases discussed in their chambers. And, thirdly, 

the Judge-Rapporteurs, who prepare the case and present it to the members of their panel. This 

category also includes the chamber system itself, as it specifies the deliberation context for 

each individual case. 

The second category consists of the accepted forms of representation in the decisions. This 

includes the style of the judgments as the primary form to which Judges have to adapt, and the 

accepted methodology as the way they have to structure their arguments, including, as a 

subcategory, the way in which precedent is used in this argumentation. It also includes the per 

curiam style. This latter element is heavily connected to the collegial decision-making at the 

Court and could thus be seen as part of the organisation. However, as I will discuss, the lack of 

dissenting opinions influences the style of the reasoning, which justifies its inclusion here. 

III. What is Out 

It is important to note that these factors represent only a portion of the diverse ways in which 

praxis at the Court impacts the habitus. Most importantly, I have, for the most part, chosen to 

forgo the impact of external factors. This includes the parties to a procedure as well as the 

intervening Member States and the Commission. The reason for excluding these factors is to 

highlight the internal working mechanisms. The advantage of choosing the field of childcare-

related law, as already discussed,268 is that it was never the centre of much public attention or 

the ”constitutionalisation” or “integration” debate. As a consequence, these cases mostly do 

not appear as a battle ground on which external factors would focus much energy. 

There are also an array of internal factors that are not studied in this thesis. This is a necessary 

consequence of the use of legal case-studies, as not all potentially impactful factors can be 

observed. For one, the working atmosphere at the Court, from the interaction with new joiners 

to the everyday contact, cannot be studied in the written decisions. Stories about the collegial 

 

268 First Part, D.III. 
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interactions among the members abound. 269 The exact impact of this collegiality on the habitus, 

however, has not yet been extensively studied.270 

Secondly, for certain factors there is a problem of accessibility. The relevance and potential 

impact of the hearing cannot be studied, as recordings of the hearings are not available, and the 

Court no longer publishes reports of the hearings.271 The preliminary work of the référendaires 

for individual cases also remains almost completely opaque. There is (still) no formal basis for 

the role of référendaire, save a code of conduct adopted in 2009.272 As a consequence, very 

little can be said about référendaires in general. Members are free in their decision who to 

choose, which work to delegate to their référendaires, how to relate to them, etc.273 For 

example, it is reported that Judge Pescatore used his référendaires only for research, writing 

all his notes, drafts, and judgments himself,274 while others seem to rely on their référendaires 

more heavily,275 with varying degree of supervision.276 Similarly, their background has been 

described as “quite heterogeneous.”277 This, too, depends on the members’ preferences. Kenny 

reports that varying members employ référendaires to complement their legal knowledge, or 

ones who are closer to their own professional background, knowledgeable in EU or national 

law, others aim for a mix.278 However, the non-inclusion of référendaires in this study also 

allows for a greater focus on the Judges themselves. First of all, référendaires can be considered 

extensions of the Judges. While some stay at the Court for a considerable length of time and 

 

269 Edward, ‘How the Court of Justice Works’, 556; Gil Carlos Rodríguez Iglesias and Fernando Castillo de la 
Torre, ‘The Procedure Before the Court of Justice of the European Communities’, in The Legal Practice in 
International Law and European Community Law. A Spanish Perspective, ed. Carlos Jiménez Piernas (Leiden 
and Boston: Martinus Nijhoff Publishers, 2006), 365; Koen Lenaerts, ‘The Court’s Outer and Inner Selves. 
Exploring the External and Internal Legitimacy of the European Court of Justice’, in Judging Europe’s Judges. 
The Legitimacy of the Case Law of the European Court of Justice (Oxford: Bloomsbury Publishing, 2013), 46; 
Ulrich Everling, ‘The Court of Justice as a Decisionmaking Authority’, in The Art of Governance: Festschrift 
Zu Ehren von Eric Stein, ed. Eric Stein and Michigan Law Review Association, 2., unveränd. Aufl (Baden-
Baden: Nomos-Verl.Ges, 1987), 157. 

270 Höpner, ‘Der Europäische Gerichtshof als Motor der Integration’, 217–19. 
271 Alberto Alemanno and Stefan Oana, ‘Openness at the Court of Justice of the European Union: Toppling a 

Taboo’, Common Market Law Review 51 (2014): 130. 
272 Streho, ‘The Référenaires', 217. 
273 Cahill, ‘The Référendaire as Unseen Actor’, 498–99; Edward, Oral History Project. Session IV, 21; Huyue 

Zhang, ‘The Faceless Court’, 94. 
274 Streho, ‘The Référendaires’, 218. 
275 Huyue Zhang, ‘The Faceless Court’, 102–3. 
276 Cahill, ‘The Référendaire as Unseen Actor’, 503–4; Kenney, ‘Courts as Organizations’, 611; Streho, ‘The 

Référendaires’, 217–18. 
277 Streho, ‘The Référendaires’, 216. 
278 Kenney, ‘Courts as Organizations’, 607–8. 
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are ”handed over,” they remain dependent on “their” Judge.279 As a consequence, Their impact 

will differ from Judge to Judge, which should go hand-in-hand with the diverse background of 

the Judges themselves which presents the baseline or starting point of this thesis. Additionally, 

despite their impact, référendaires are not in the position to decide is cases. Even if Judges task 

their référendaires with writing most or all of the decision, it will be them who will have to put 

their name to it. As référendaires do not participate in the deliberations,280 they are also not 

present at the most relevant moment of decision-making.  

I will also be unable to analyse the impact of the language service for each case. It is likely, 

that the language service has a convergence creating effect that encourages the use of already 

established formulations to increase translatability.281 This is closely connected to the use of 

French as a working language, as McAuliffe found that non-native speaker référendaires use 

self-made glossaries to help them work in French,282 which would create a certain linguistic 

corset into which new ideas have to be put.283 My legal analysis paid close attention to the 

reappearance of and changes to formulations coined throughout the case-law. Because of the 

rigidity of the linguistic regime,284 we can assume that these changes have been the result of 

conscious decisions. Beyond this, however, I do not have access to the impact that the language 

system of the Court has for the decision-making process. Finally, due to the time frame, I do 

not have access to the statements of the parties for most of the cases. This is particularly 

unfortunate, as it conceals to some degree any divergence between how central facts of the case 

were perceived, particularly where the Court uses a different terminology to describe the facts. 

 

279 Huyue Zhang, ‘The Faceless Court’, 102; Kenney, ‘Courts as Organizations’, 616. 
280 Kenney, Courts as Organizations, 617. 
281 Anthony Arnull, The European Union and Its Court of Justice, 2nd ed, Oxford EC Law Library (Oxford ; New 

York: Oxford University Press, 2006), 912; Edward Clay and Karen McAuliffe, ‘Reconceptualising the Third 
Space of Legal Translation: A Study of the Court of Justice of the European Union’, Comparative 
Legilinguistics 45, no. 1 (2021): 113; Huyue Zhang, ‘The Faceless Court’, 103. 

282 Karen McAuliffe, ‘Hybrid Texts and Uniform Law? The Multilingual Case Law of the Court of Justice of the 
European Union’, International Journal for the Semiotics of Law - Revue Internationale de Sémiotique 
Juridique 24, no. 1 (March 2011): 110;  

283 Anthony Arnull, ‘The Working Language of the CJEU: Time for a Change?’, European Law Review 43, no. 6 
(2018): 912; Cohen, ‘Judges or Hostages?’, 67, McAuliffe, ‘Hybrid Texts and Uniform Law?’, 105. 

284 Clay and McAuliffe, ‘Reconceptualising the Third Space of Legal Translation’, 106; Leo Mulders, ‘Translation 
at the Court of Justice of the European Communities’, in The Coherence of EU Law, ed. Sacha Prechal and 
Bert van Roermund (Oxford and New York: Oxford University Press, 2008), 47; Streho, ‘The Référendaires’, 
219. 
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By contrast, access would have allowed for the identification of standardisations used by the 

Court to transform individual submissions into a (legally) recognisable narratives.285  

Thirdly, and possibly most importantly, this study will not generally deal with the impact of 

the Advocate-General. This warrants a brief excurse, as the Advocate-General will be one of 

the structural factors nonetheless. 

IV. The Advocate-General: (Not) a Structural Factor? 

The role that Advocates-General have on the Court’s case-law is broadly acknowledged.286 

However, there are reasons to exclude them. First of all, since the Treaty of Nice, the Court 

can dispense with Advocate-General opinions, which means that they do not fulfil one of the 

central criteria for my factors.287 More significant, however, is that the impact of each individual 

Advocate-General may be different. In contrast to the Judges, they do not speak as a group but 

as individuals. Hence, the converging impact may differ between Advocates-General who 

consider themselves as servants of the Court and others who may speak more to an academic 

audience.288 This also means that they themselves have less reason than the Judges to adapt to 

the Court’s habitus. They do not need to decide cases, they are under no pressure to find 

compromise with their colleagues. There is, however, one element that can easily be integrated 

into my approach, and that is the question of whether an Advocate-General opinion has been 

given. The option to dispense with the opinion has been used increasingly.289 Generally 

speaking, it marks a case as “routine.” Where a case is marked as routine, Judges are 

incentivised to consider it through an already established perspective. Since a deep 

problematisation of issues that are considered “solved” is inefficient, and given the pressure to 

decide “easy” cases quickly due to the workload, divergence should be less likely in such 

 

285 Bourdieu, ‘The Force of Law’, 847; Seibert, ‘Grundlagen der Urteilsanalyse’, 120; Weber, Wirtschaft Und 
Gesellschaft. Grundriß Der Verstehenden Soziologie, 411. 

286 See the overview in Michal Bobek, ‘A Fourth in the Court. Why Are There Advocates General in the Court 
of Justice’, Cambridge Year Book of European Legal Studies 14 (2012 2011): 529–62. 

287 Article 20(5) Statute (Nice); Article 1(30) Amendments to the Rules of Procedure of the Court of Justice of 
the European Communities Following the Entry into Force of the Treaty of Nice of 14 June 2003, [2003] OJ 
L 147, 17 (subsequently “2003 Amendments to the Rules of Procedure.” 

288 On the different self-perceptions of the Advocates-General, see Iyiola Solanke, ‘“Stop the ECJ?”: An 
Empirical Analysis of Activism at the Court’, European Law Journal 17, no. 6 (2011): 776–77. 

289 Bobek, ‘A Fourth in the Court’, 534 fn 23. 
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cases.290 Hence, dispensing with the Advocate-General opinion will be considered a 

convergence creating factor. 

 

  

 

290 On the importance of managing workflow at the Court, see Christoph Krenn, ‘Self-Government at the Court 
of Justice of the European Union: A Bedrock for Institutional Success’, German Law Journal 19, no. 7 (2018): 
2016–17; On the efficiency of routine cases, see also Martin Morlok, Ralf Kölbel, and Agnes Launhardt, 
‘Recht als Soziale Praxis: Eine soziologische Perspektive in der Methodenlehre’, Rechtstheorie 31 (2000): 
34–35. 
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B. The Organisation of the Court 

I. The President of the Court 

It makes sense to begin this overview with the President of the Court. They are elected by their 

fellow Judges for a period of three years.291 They do not normally sit in chambers – except 

when the Court decides on a plenary session,292 and, since its establishment, in the Grand 

Chamber, of which they are a statutory member.293 Still, they have a hand in the progression of 

every case. Upon receiving the case, the President selects a Judge-Rapporteur and, until 

December 2005, a chamber to which the case was assigned during the preparatory stage.294 As 

the President has wide discretion, no fixed criteria can be identified that would explain the 

appointment.295 Choosing the Judge-Rapporteur may be merely an exercise in managing the 

Court’s workload (which can already be challenging enough).296 On the other hand, Hermansen 

found that strategic appointment in contested cases may be used to avoid polarisation of the 

Court;297 and also points out the prevalence of reappointing Judges-Rapporteur in cases 

involving similar subject matters.298 Alternatively, it could also be seen as creating an incentive 

for Judges to align to the majority’s position to prevent exclusion from interesting cases.299 

Huyue Zhang further assumes for the same reason that this power functions as a form of quality 

control.300 Either way, the impact the Judge-Rapporteur has on the decision-making process 

gives the President an indirect influence over the deliberations. As the chamber deciding the 

 

291 Article 253(3) TFEU; Article 8(1) RoP. 
292 Kenney, ‘The Members of the Court of Justice’, 108. 
293 Article 16(2) Statute, Article 27(1) RoP. The impact of this will be discussed further below, V.3. 
294 Article 15(1) RoP. 
295 For some possible criteria, see Matthias Jacobs, Matthias Munder, and Barbara Richter, ‘Subject Matter 

Specialization of European Union Jurisdiction in the Preliminary Rulings Procedure’, German Law Journal 
20, no. 8 (2019): 1225. 

296 Beside the potential for strategic use, this is the most commonly mentioned purpose of appointments, see 
Jacobs, Munder, and Richter, ‘Subject Matter Specialization’, 1225; Krenn, ‘Self-Government’, 2016–17; 
Juliane Kokott and Christoph Sobotta, ‘Der EuGH - Blick in eine Werkstatt der Integration’, Europäische 
Grundrechtezeitschrift 40 (2013): 469; Sacha Prechal, ‘The Many Formations of the Court of Justice: 15 
Years after Nice’, Fordham International Law Journal 39, no. 5 (2016): 1287. 

297 Hermansen, ‘Building Legitimacy’, 14–17. 
298 Hermansen, ‘Building Legitimacy’, 14; Jacobs, Munder, and Richter, ‘Subject Matter Specialization’, 1225; 

Kokott and Sobotta, ‘Blick in eine Werkstatt der Integration’, 468–69; Prechal, ‘The Many Formations of 
the Court of Justice’, 1287. 

299 Frankenreiter, ‘Judges, Politics, and the Law’, 143–44; Krenn, ‘A Sense of Common Purpose’, 201; on the 
effect of unofficial hierarchies among equals, see also, Werle, Justizorganisation, 124–25. 

300 Huyue Zhang, ‘The Faceless Court’, 113; see further, Krenn, ‘Self-Government’, 2015; Krenn, ‘A Sense of 
Common Purpose’, 201–2. 
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case is usually the one in which the Judge-Rapporteur sits at the time of the hearing,301 the 

President’s influence indirectly also extends to chamber selection,302 (although, this influence 

does not include the suggested size of the chamber.)303 As a consequence, even if the President 

chooses a different Judge-Rapporteur for a subsequent case, this choice may still ensure panel 

consistency. As the same Judges are likely to consider the new case in a similar fashion to the 

last, this also increases the likelihood of convergence. As Chalmers points out, the President’s 

discretion has passively increased further after the enlargements due to the increase in Judges 

and chambers from which to choose.304 However, two factors limit their capacity to strategically 

exercise this power. First of all, the President cannot read and classify every case arriving at 

the Court in detail. They have to rely largely on the help of their référendaires and the 

Registry’s technical note which will summarise and categorise the case (which may differ from 

the President’s point of view).305 Secondly, the President remains checked by the Court’s 

majority, which ultimately has to approve the allocation of the case to a certain chamber.306. 

The President also influences another factor that will be discussed in more detail below, namely 

the composition of the Court’s various chambers. They suggest the composition, which is then 

confirmed by a General Meeting.307 The President’s choices in this regard matter as well, as a 

high level of panel consistency increases the likelihood of convergence; however, it must be 

borne in mind that consistency may not be the only value to be balanced by the President in 

drawing up the composition. The President may also strive for a political or integrationist 

balance in the chambers.308 They will also have to replace Judges who left the Court, which can 

necessitate a redrawing of multiple chambers. Mixing Judges with different levels of seniority 

 

301 Frankenreiter, ‘Judges, Politics, and the Law’, 140; Woods, ‘Consistency in the Chambers’, 2012, 344. The 
relevant time is the date of the hearing, if there is one, since only Judges present there may partake in the 
decision, Article 32(2) RoP. 

302 Jacobs, Munder, and Richter, ‘Subject Matter Specialization’, 1225. 
303 Prior to the Treat of Nice, the President also assigned the case to a three- or five-judge chamber, Article 9(2) 

RoP (1974); Article 9(2) RoP (Nice) restricted this to choosing a three-judge chamber, before it was 
completely removed by Article 1(1) Amendments to the Rules of Procedure of the Court of Justice of the 
European Communities of 29 October 2005, OJ [2005] L 288/51. 

304 Chalmers, ‘Judicial Performance, Membership, and Design’, 67. 
305 Bengoetxea, MacCormick, and Moral Soriano, ‘Integration and Integrity’, 52; Hermansen, ‘Building 

Legitimacy’, 8. 
306 Article 59(2) and (3) RoP. 
307 Edward, ‘How the Court of Justice Works’, 542; Cohen, ‘Judges or Hostages?’, 66.; chambers are usually 

reassigned every three years after the partial replacement of the Court and the election of the President 
of the Court, although changes in the Court’s membership in between these dates lead to changes in the 
Chambers regularly. 

308 Frankenreiter, ‘Judges, Politics, and the Law’, 157–58. 
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may also be desirable to facilitate the integration of newcomers (and help to further 

convergence at the same time).309 

The office of President may confer upon its holders a form of symbolic capital or symbolic 

authority, in an act of consecration, which can be used in conflict situations with other members 

of the Court.310 This symbolic capital associated with the presidency would stand in for the trust 

awarded to them by the majority of the Court who appointed or elected them. The office also 

reflects the social capital of the President within the Court. Not only is it safe to assume that 

potential incumbents have to be well connected to even be elected President of the Court, but 

it also allows them to further build this social capital. As the president appoints the Judge-

Rapporteurs for the important Grand Chamber decisions,311 it is beneficial for other Judges to 

remain well connected to the President. Current President Lenaerts is a good example of this: 

in addition to a strong background in EU law academia, he also had connexions to Belgium 

politics, representing the country before the Court.312 He had also already had served for 

fourteen years as a Judge at the General Court before moving on to the Court of Justice. This 

helps to explain his meteoric rise in that Court, working predominantly on important Grand 

Chamber cases,313 becoming a two-time Chamber President and then the Court’s first Vice-

President. As such, when he became President, he was already well connected and respected 

inside and outside the Court and was natural point of convergence for academic, political and 

judicial circles that he had met in his different functions. 

The symbolic nature of the office also gives them the ability to shape the image the Court 

presents of itself to the outside world. This can be considered “an exercise of symbolic 

power.”314 For the purposes of this study, this will be represented by the decision about which 

 

309 See, for example, Annex E.I. for the chamber composition. It is clearly visible that after the 2004-
enlargement, the new Judges were evenly allotted to the different chambers. 

310 Emirbayer and Johnson, ‘Bourdieu and Organizational Analysis’, 25. 
311 See below, IV. and V.3. 
312 Adam Blisa and David Kosař, ‘Court Presidents: The Missing Piece in the Puzzle of Judicial Governance,’ 

German Law Journal 19, no. 7 (2018), 2069-70. 
313 Krenn, A Sense of Common Purpose, 193-4. 
314 Urška Šadl and Mikael Rask Madsen, ‘A “Selfie” From Luxembourg. The Court of Justice’s Self-Image and 

the Fabrication of Pre-Accession Case-Law Dossiers’, Columbia Journal of European Law 22, no. 2 (2016): 
328–29, see also 350; on the effect of this kind of role understanding, see also Christoph Engel, ‘The 
Psychological Case for Obliging Judges to Write Reasons’, in The Impact of Court Procedure on the 
Psychology of Judicial Decision Making, ed. Christoph Engel and Fritz Struck (Nomos, 2007). 
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cases are reported in the Annual Report.315 These reports, which the Court publishes yearly, are 

composed by the President. They include a section on the Court’s judicial activity with 

summaries of important cases. Inclusion of the cases in this section can be seen as a form of 

sanctification. The way that they are presented, and which facts and arguments are included, 

can indirectly influence how they are interpreted by subsequent panels.316 

The President may have other ways to influence the progression of the case. The office of 

President naturally carries with it a certain authority,317 and where the President considers a 

case important enough, e.g., to warrant deliberation in the plenary or Grand Chamber, departing 

from this would take a considerable amount of persuasion. The President also has a small 

degree of influence over who will be able to join the Court due to their involvement in selecting 

the members of the so called 255-panel that reviews the proposed new Judges to assess their 

suitability.318 However, as such factors are not visible in the process of each individual case, 

they will have to be left for future research. 

For the purposes of this study, the President’s influence can thus be seen, primarily, in the 

selection of the Judge-Rapporteur (and, indirectly, the chamber). This depends on whether the 

President handpicks a Judge-Rapporteur, and whether they use this to create or disrupt 

convergence. It must also be taken into account that the President may be agnostic towards 

how a specific legal problem is perceived and thus encourage neither convergence nor 

divergence. Secondarily, the influence can be seen in the inclusion and framing of cases in the 

Annual Report. This represents a softer power possessed by the President. The Annual Reports’ 

potential to create convergence depends on the degree to which Judges make use of it. This 

may be seen in whether the cases presented in the Annual Report are more regularly cited as a 

 

315 Other examples would include the composition of the so-called Pre-Accession Case-Law Dossier, cf. Šadl 
and Madsen, ‘A “Selfie” From Luxembourg’, 328, 333. As none of the cases in this study made it into that 
dossier, it will be ignored here. The President is also responsible for the proper application of the Court’s 
Code of Conduct, Article 7 Para 1 Code of Conduct of 22 September 2007, OJ [2007] C 223/1. 

316 With regard to the effect of President Donner’s presidential address after Van Gend, see Cohen and 
Vauchez, ‘The Social Construction of Law’, December 2011, 425; similarly with regard to commemorations, 
Vauchez, ‘Keeping the Dream Alive’, 60–62; Urška Šadl and Sigrid Hink, ‘Precedent in the Sui Generis Legal 
Order: A Mine Run Approach’, European Law Journal 20, no. 4 (2014): 546; generally on the sanctification 
of certain perceptions by use of symbolic capital, Bourdieu, ‘The Force of Law’, 1987, 848; Bourdieu, ‘Social 
Space and Symbolic Space’, 8–9. 

317 Cohen, ‘Judges or Hostages?’, 66. 
318 Michal Bobek, ‘Prologue. The Changing Nature of Selection Procedures to the European Courts’, in 

Selecting Europe’s Judges. A Critical Review of the Appointment Procedures to the European Courts, ed. 
Michal Bobek (Oxford: Oxford University Press, 2015), 9; de Waele, ‘Not Quite the Bed That Procrustes 
Built’, 2015, 28–29; Krenn, ‘Self-Government’, 2018–19. 
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source, and if, on those occasions, their representation of the case is reflected in the way the 

case is used as precedent. Finally, the President’s influence on chamber composition may 

further convergence or divergence, depending on both the President’s motives in drawing the 

chamber up, and external factors such as the routine turnover of Judges at the Court. This factor 

is most difficult to observe in this study. It would require a careful analysis of the average 

turnover in each chamber and an attempt to connect it to changing Presidents. For current 

purposes, it will be sufficient to note where changes of chamber composition have reduced 

panel consistency and consider the reasons for this. 

II. The Vice-President 

Whether the Vice-President should be discussed alongside the Presidents of the chambers, with 

the President of the Court, or altogether separately, is open to question. Their work profile is 

certainly closer to that of the President. The office was created in 2012 with the explicit purpose 

of assisting the President in carrying out their responsibilities.319 This is reflected in 

Article 9a(2)(2) Statute,320 according to which the Vice-President shall take the President’s 

place when the latter is prevented from attending if the office is vacant. The Vice-President can 

also, at the request of the President, take over the task of representing the Court and ensuring 

its proper functioning.321 Finally, they are tasked with performing the President’s judicial 

function regarding certain suspension and interim measures.322 The most important function of 

the Vice-President for the present purposes, however, is their permanent seat in the Grand 

Chamber.323 As a result of this, they partake in the same convergence creating function as the 

President of the Court and the Presidents of the five-judge chambers.324 Their position as Vice-

President of the Court comes with a considerable degree of symbolic capital, as does their close 

functional proximity to the President of the Court. It may not be surprising that President 

Lenaerts was Vice-President of the Court just before he was elected. This experience as Vice-

President positioned him as a natural successor to President Skouris (as did his long years of 

experience at both the Court and the General Court). 

 

319 Recital 3 2012 Amendment to the Statute. 
320 Article 10(1) RoP. 
321 RoP (2012), art 10 para 2 in connexion with art 9 paras 1 and 3. 
322 Article 39(2) Statute, Article 160-166 RoP (2012), Decision of the Court of Justice of 23 October 2012, 

concerning the judicial functions of the Vice-President of the Court (2012/671/EU), [2012] OJ L 300, 47. 
323 Article 16(2) Statute, Article 27(1)(1) RoP. 
324 See below, V.3. 
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III. The Presidents of Chambers 

1. A Changing Office 

Below the office of President (and now: Vice President) of the Court, there are the Presidents 

of the large and small chambers. In cases assigned to their chamber, Chamber Presidents 

exercise the power of the President,325 and thus sit on all cases.326 Originally, the chamber 

presidency was dealt with exclusively in the Rules of Procedure. Since the Treaty of Nice, it is 

mentioned explicitly in Article 16 Statute. The office saw a plethora of changes after the Grand 

Chamber was instituted. 

Prior to the Treaty of Nice, they were only appointed for a period of one year.327 With the 

introduction of the Grand Chamber, terms have been increased to three years and re-election 

limited to only one term for Presidents of five-judge chambers.328 While the previous model 

did not exclude the possibility of re-election, the office tended to rotate.329 Due to the smaller 

Court and the shorter terms, non-consecutive  reappointment was not uncommon, however: for 

example, Kakouris had been Chamber President in 1986-87, 1989-90, 1992-93 and 1995-96.330 

Since 2003, the re-elections in five-judge chambers are common. Jann, Timmermans,331 and 

Rosas,332 were all re-elected in 2006,333 as was Lenaerts in 2009334. The only President of a five-

judge chamber not to be re-elected despite being eligible335 was Bonichot in 2012,336 who was, 

however, re-elected in 2018.337 For the Presidents of the three-judge chambers, the Court has 

stuck to the rotation system. Presidents of the five-judge chambers were usually also Presidents 

 

325 Article 11(4) RoP. 
326 Article 28(1) RoP. 
327 Article 10(1) RoP (1974). 
328 Article 16(1)(3) and (1)(4) Statute. 
329 Edward, ‘How the Court of Justice Works’, 543. 
330 For a complete overview of the chamber compositions from, see Annex E. 
331 Both first elected in 2003 to be President of the first and second chamber respectively, Court of Justice, 

Election of the Presidents of Chambers, 8 October 2003, (2003/C 255/09), [2003] OJ C 255/5. 
332 First elected on 2004 to the newly established third large chamber, Court of Justice, Election of Presidents 

of Chambers, 13 May 2004, (2004/C 156/02), [2004] OJ C 156/1. 
333 Court of Justice, Election of the Presidents of the Chambers, 9 October 2006, [2006] OJ C 326/1. 
334 Court of Justice, Election of Presidents of Chambers, 7 October 2009, [2009] OJ C 267/2. 
335 Judge Silva de Lapuerta was not re-elected in 2018, when she was elected Vice-President of the Court 

instead; Judge Cunha Rodrigues and Judge da Cruz Vilaça were not re-elected in 2012 and 2018 respectively 
due to leaving the Court. 

336 First elected in 2009 to the fourth chamber, Court of Justice, Election of Presidents of Chambers, 7 October 
2009, [2009] OJ C 267/2. 

337 Court of Justice, Election of the Presidents of the Chambers of five Judges, 9 October 2018, (2018/C 455/5) 
[2018] OJ C 455/2. 
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of a corresponding small chamber.338 Since 2003, the Presidents of the large chambers do not 

sit in the small chambers at all. 

Finally, with the introduction of the Grand Chamber, the Presidents of five-judge chambers 

originally became permanent members of that chamber.339 No equivalent convention existed 

for the Small Plenary. This changed again in 2012 with the increase in chambers to five (from 

two in 2003). Since then, there are three places on the Grand Chamber reserved for them and 

they rotate.340 

2. A Clique? 

As with the First Advocate-General, there is little research focussing on the Presidents of 

Chambers. Cohen, based on a study on the Israeli Supreme Court,341 assumes that the office 

might give its holders increased symbolic capital in deliberations.342 This reflects, on the one 

hand, the increased trust placed in them as a result of being elected to the office by the majority 

of their peers. On the other, it can also be connected to the fact that they form an integral part 

of the Grand Chamber, on which they sit more regularly than other Judges. 

a. The Three-Judge Chambers 

As they rotate, it can be assumed that the function of small chamber Presidents is primarily 

administrative, determining who presides over cases in the chambers and having comparatively 

little effect on convergence. Indeed, due to the regular rotation, almost all Judges will preside 

over a three-judge chamber at some point. 

 

338 See, e.g., Court of Justice, Decisions adopted by the Court of Justice at its general meeting on 6 October 
1999, [1999] OJ C 333/1, Appointment of the Presidents of the Chambers; there have been exceptions to 
this. 

339 Article 16(2) Statute (Nice), Article 11b(1) RoP (Nice) 
340 Article 1(2) 2012 Amendment to the Statute, Article 27(1)-(3) RoP (2012) 
341 Theodore Eisenberg, Talia Fisher, and Issi Rosen-Zvi, ‘Group Decision Making on Appellate Panels. Presiding 

Justice and Opinion Justice Influence in the Israeli Supreme Court’, Psychology, Public Policy, and Law 19 
(2013): 282–96. 

342 Cohen, ‘Judges or Hostages?’, 66; See further Broude on panel and conformity effects in general Tomer 
Broude, ‘Behavioral International Law’, University of Pennsylvania Law Review 163, no. 4 (2015): 1099–
11581146-1147; and for symbolic capital in organisations in general, Emirbayer and Johnson, ‘Bourdieu 
and Organizational Analysis’, 25. 
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As a consequence, the effect the office of small chamber President has on convergence is 

negligible. The role does not offer stability due to quick and regularly changing incumbents 

and its rotating character lessens its symbolic value. 

b. The Five-Judge Chambers 

The situation is different when it comes to the large chambers as the office has always been 

more exclusive. From the creation of the five-judge chambers in 1982 to the reform of 2003, 

twenty-three of the forty-three Judges were President of a five-judge chamber. Of those who 

did not hold the office at all, some (like Mertens de Wilmars or Mackenzie Stuart) were 

Presidents of the Court, while others were mostly active either during the early years after the 

large chambers had been created, like O’Higgins and – notably – Pescatore; or they were 

appointed close to 2004 when the system was changed and the presidency became more 

exclusive (like Colneric or von Bahr). Even then, many (like Timmermans or Lapuerta) would 

go on to preside over a five-judge chamber under the new system.343 

While they did not present a very stable influence at this point due to the rotation, the tradition 

of choosing and (re-)appointing some Judges multiple, non-consecutive times did create some 

consistency. As Presidents of the five-judge chambers at this time also sat in the three-judge 

chambers, they created a connexion between the two levels within the Court; but, this effect 

was limited to two of the four small chambers. It was further limited as it did not provide a 

connexion to the higher level, that is, the (Small) Plenary. As I shall discuss in more detail 

below, the Court tended not to sit with a full Court but rather a small plenary consisting of nine 

judges.344 However, the five-judge chamber Presidents were not constituent members of that 

panel. This meant that they were not necessarily in a position to give inside guidance on the 

further development of the case-law in chambers. 

The relevance and prestige of the office has since increased further. With the lengthening of 

the terms to three years and the tendency to re-elect sitting Presidents, the office now constitutes 

a relatively stable position at the Court. Presidents of five-judge chambers are “elected” instead 

 

343 See Annexes B. and E. on the presidencies since 2004 and the chamber compositions since 1983. 
344 Malecki, ‘Do ECJ Judges All Speak with the Same Voice?’, 63; according to Edward, ‘How the Court of Justice 

Works’, 542 the Court chose to assign nine Judges in such cases to ensure that the quorum of seven Judges 
could be met. 
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of “appointed.”345 Being more exclusive than the small chamber presidencies likely further 

increases the symbolic capital it confers on its holders. The same can be said regarding their 

seats in the Grand Chamber. When the permanent seats in the Grand Chamber were introduced, 

there was concern that they may form a clique that would dominate the deliberations, as the 

Chamber Presidents and the President of the Court would be elected by the same Judges at the 

same time (and thus potentially have a similar outlook on central issues such as integration).346 

Regardless of these political concerns, forming such a stable core in the Grand Chamber may 

have placed the Chamber Presidents in the role of a transmission belt. As insiders to the 

deliberations in the Grand Chamber, they are in a good position to carry the meaning of Grand 

Chamber case law into deliberations in their own chambers.347 In other words, insofar as the 

Grand Chamber judgments themselves require interpretation – and it is likely that they often 

will348 - the large chamber Presidents can help clarify their further application, adding to the 

case-law and cementing the path envisioned by the Grand Chamber. This would help to create 

convergence around the central concepts of these decisions. The permanent positions in the 

Grand Chamber also forge them to a close-knit unit together with the President of the Court, 

which can be considered as a special kind of social capital. They also help the President in 

monitoring the work of the Judges, particularly regarding time.349 This heightened social capital 

would lead us to expect an increased weight in deliberations in their own chambers. 

This effect was reduced with the 2012 reform that caused the Chamber Presidents to rotate 

through three positions. With five five-judge chambers, this means that on average they will 

sit on only 60 % of the decisions, whereas the 23 “regular” Judges would share 10 positions 

and sit on 43 % of decisions – that is, assuming that the Grand Chamber sits with 15 Judges, 

which it does not always do.350 Hence, the role of Chamber Presidents in creating convergence 

by connecting the five-judge chambers to the Grand Chamber remains. However, it would be 

 

345 Article 16(1) Statute (Nice), Article 10(1)(1) and (1)(2) RoP (Nice), cf. Article 10(1)(1) RoP (1997); only the 
German version already had the Chamber Presidents “gewählt” prior to this change. 

346 Rasmussen, ‘Present and Future’, 1672–74. 
347 Cohen, ‘Judges or Hostages?’, 66; Woods, ‘Consistency in the Chambers’, 2012, 343, 350. 
348 Woods, ‘Consistency in the Chambers’, 2012, 350. 
349 Vassilios Skouris, ‘The Court of the European Union: A Judiciary in a Constant State of Transformation’, in 

Constitutionalising the EU Judicial System: Essays in Honour of Pernilla Lindh, eds. Pascal Chardonnel, Allan 
Rosas, and Nils Wahl (Oxford and Portland: Hart, 2012), 6; Vassilios Skouris, ‘Self-Conception, Challenges 
and Perspectives of the EU Courts’, in The Future of the European Judicial System in a Comparative 
Perspective, eds. Ingolf Pernice and Patricia Stöbener (Baden-Baden: Nomos 2006), 24. 

350 For an overview of the average size, see Matthew Gabel et al., ‘The Internal Organization of the European 
Court of Justice. Discretion, Compliance, and the Strategic Use of Chambers (DRAFT)’, Unpublished Draft, 
2 January 2020, 12–14; many thanks to Professor Gabel for letting me use this pre-release version. 
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up to the President to ensure that this role can be fulfilled. In appointing a Judge-Rapporteur, 

they can increase the likelihood that the Chamber President of a subsequent, related case sat on 

the relevant Grand Chamber decision. 

3. Conclusion 

Under the pre-Nice rules, the five-judge chamber Presidents were able to contribute to 

convergence only in a relative moderate fashion, namely by providing some consistency due 

to non-consecutive re-appointments of some judges. In the post-Nice era, the office has become 

a much larger anchor for stability, with incumbents serving for three to six years. Their 

increased presence in the Grand Chamber can help to create or block the creation of stable legal 

schemata by specifying their meaning in chamber judgments. The symbolic capital inherent in 

their position, further increased by the fact that the other Judges participate in their election, 

puts them in a good position to do so. This means that their influence is most easily seen where 

they repeatedly preside over cases concerning similar issues, particularly if they also sat on a 

Grand Chamber decision on these issues. Where, on the other hand, chambers or Chamber 

Presidents change between decisions, this should make it easier for the deciding chamber to 

diverge. 

By contrast, the office of three-judge chamber President is unlikely to contribute much to 

convergence due to the routine rotation. 

IV. The Judge-Rapporteur 

Assigned by the President, the Judge-Rapporteur is usually the member of the panel who will 

have the best knowledge of the case. They will prepare the preliminary report for the general 

meeting, presenting the case and suggesting preliminary measures, including the involvement 

of the Advocate-General, and the need for a hearing.351 The Judge-Rapporteur is thus positioned 

to set the stage for further discussions through their preliminary report. They enjoy a large 

amount of freedom to do so, as there are few regulations and Judge-Rapporteurs can leave a 

great personal imprint on them regarding style, detail, and first evaluations on how to deal with 

the case.352 Due to the limited time allotted to each case during the General Meeting, the Judge-

 

351 RoP (1997), art 44 para 1, art 44a; See also Bengoetxea, MacCormick, and Moral Soriano, ‘Integration and 
Integrity’, 51–52; and Rodríguez Iglesias and Castillo de la Torre, ‘The Procedure Before the Court of 
Justice’, 357–59. 

352 Rodríguez Iglesias and Castillo de la Torre, ‘The Procedure Before the Court of Justice’, 357. 



 

66 
 

Rapporteur’s presentation is usually authoritative, unless there is disagreement with the 

Advocate-General,353 or when the Judge from the Member State in which the case originated 

spots intricacies that the Judge-Rapporteur or Advocate-General have overlooked.354 After the 

Advocate-General has given their public opinion on the case, the Judge-Rapporteur will draft 

a note for the plenum to signal agreement or disagreement.355 The Judge-Rapporteur will then 

write the draft judgment that forms the basis for the deliberations.356 The Judge-Rapporteur is 

arguably in the strongest position to influence each individual case. Their knowledge of the 

case, their presentation of the central legal problems, and their role in writing the judgment will 

likely shape the subsequent discussion,357 particularly if there is no Advocate-General opinion 

that could provide a different perspective. However, this is naturally limited to situations in 

which the Judge-Rapporteur is hand-picked by the President and, importantly, where the 

President wishes to create convergence. The Judge-Rapporteur, by being entrusted to report on 

the case, is given a specific form of symbolic capital insofar as the other Judges must be able 

to trust that they have detailed knowledge of the case and the associated legal problems. 

Due to this central position in the deliberations, allocating the Judge-Rapporteur can be used 

to incentivise convergence, firstly, by (re-)appointing Judge-Rapporteurs, and, secondly, by 

using the position to socialise new Members of the Court. To address the second point first, 

Krenn found that newer Judges tend to first be assigned to three-judge chamber decisions.358 

While this socialisation process is difficult to observe in the case-studies (particularly since 

they do not involve many cases that have been decided by a three-judge chamber), it is worth 

bearing in mind that being appointed to a case for a Grand Chamber decision indicates a certain 

trust by the President. While it will not be clear in every individual case whether it raises issues 

that require deliberation in a Grand Chamber at the time of assignment, it confers upon the 

Judge-Rapporteur a certain form of symbolic capital that should elevate their role in these 

proceedings.  

 

353 Hermansen, ‘Building Legitimacy’, 7; but see Krenn, An Incomplete Transformation, 110–11, who points 
out that preliminary reports are ‘screened’ beforehand in the chambers. 

354 Edward, ‘How the Court of Justice Works’, 553. 
355 Edward, Interview of 21 November 2005, 8. 
356 Edward, Interview of 21 November 2005, 8. 
357 This centrality is acknowledged by the Judges themselves, see for an overview Krenn, ‘A Sense of Common 

Purpose’, 191–92; similarly, Huyue Zhang, ‘The Faceless Court’, 79, but see 114 for a counter-example; 
Frankenreiter also found that citations in decisions tend to reflect the political position of the government 
that had nominated the Judge-Rapporteur, ‘Judges, Politics, and the Law’, chaps 4, especially 121-122. 

358 Krenn, ‘A Sense of Common Purpose’, 198, 201. 
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It is easier to observe the experience of Judge-Rapporteurs in dealing with specific cases. By 

reappointing Judge-Rapporteurs, or appointing a Judge whose perception of the case is likely 

to be in line with previous decisions, the President of the Court can increase the likelihood that 

this perception will be reflected in the new case, as well. It is also possible that the President 

wishes to diverge from a previously enshrined perception and views a case differently. In this 

case, the Judge-Rapporteur can be used to create divergence.359 In the case-study, I will thus 

pay particular attention to whether a Judge-Rapporteur has reported, or sat, on one of the 

previous cases, or whether their colleagues in their chamber have done so. This last point may 

also include a form of socialisation: it is possible to appoint a Judge who is new to a specific 

subject matter as Judge-Rapporteur if they are a member of an “experienced” chamber. It will 

be interesting to see whether in such a case, the experience of the other Judges will 

counterbalance the general impact that a Judge-Rapporteur has on the deliberations. I will also 

at the end of each case-study briefly note whether the seniority of the Judge-Rapporteur 

impacted their tendency to converge or diverge. If the office is used as a carrot to socialise, 

more junior Judge-Rapporteurs should be less inclined to diverge from existing schemata.360 

Finally, it will note whether they are part of the “inner circle” of the Court, which would 

indicate the increase social capital held by the Judge-Rapporteur. This will be modelled in two 

ways: first, I will follow Krenn in using the number of Grand Chamber assignments to indicate 

proximity to the inner circle. As Krenn notes, being assigned to report on case that ultimately 

makes it to the Grand Chamber indicates that these Judges are trusted with important cases.361 

This trust varies from Judge to Judge, with some Judges “joining” this circle quicker than 

others.362 Secondly, I will look at whether the Judge held or will hold higher positions in the 

Court, such as the Five-Judge Chamber Presidency or the office of Vice-President. Similar to 

the office of President, these offices are elected, and thus reflect the connexions of and trust in 

the Judges who hold them. This is necessary to consider in addition to the Grand Chamber 

assignments noted by Krenn to take account of the fact that a) Chamber Presidencies are a rare 

good, thus not all Judges who may belong to the inner circle might eventually hold one, and b) 

 

359 For the strategic uses of the power to allocate cases, see already above, B.I., with further references. 
360 On the impact of seniority on the relationship between Judge-Rapporteur and Advocate-General, see Urška 

Šadl and Suvi Sankari, ‘The Elusive Influence of the Advocate General on the Court of Justice: The Case of 
European Citizenship’, Yearbook of European Law 36, no. 1 (2017): 433; on the impact of seniority on 
authority and identification with a court, see for the German system Werle, Justizorganisation, 88, 97. 

361 Krenn, ‘A Sense of Common Purpose’, 193. 
362 Krenn, ‘A Sense of Common Purpose’, 197. 
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not all Judges who hold one of these positions may commonly report of Grand Chamber cases. 

Both Tizzano and Silva de Lapuerta score relatively low in Krenn’s study, even though both 

would become Vice Presidents of the Court.363 This may be explained by the fact that the office 

involves much administrative tasks which may leave them with less time to report on cases.364 

If a Judge-Rapporteur belongs to this inner circle, we would assume them to hold more social 

capital and be able to influence the decision-making more effectively. In other words, when 

the President of the Court wants to secure or disrupt convergence, appointing a member of the 

inner circle to report on the case can tilt the odds in their favour. However, as this elevated 

importance of the Five-Judge Chamber Presidents is linked to the establishment of the Grand 

Chamber, this analysis will be restricted to cases that occurred thereafter. 

V. The Chamber System 

This section will deal with the Court’s system of chambers. Today, most judgments by the 

Court are made in chambers. The most common formation in which the Court decides 

judgments, even important decisions, is the five-judge-chamber.365 Even high-profile cases are 

usually decided by the Grand Chamber rather than the full Court. The effect of working 

primarily in chambers has not yet been studied extensively. While the Court both advocated 

the use of chambers to deal with its workload,366 and warned against fragmentation of case-

law,367 empirical evidence on either is scarce. I will focus primarily on the matter of 

fragmentation: if extensive use of chambers fragments case-law, then it could be a major factor 

in divergence, as it would lessen (a) the influence of socialisation at the Court – as the new 

member would be socialised as a member of their chamber rather than the Court or, if chambers 

do not present a stabilising factor either, may retain their pre-Court habitus – and (b) the 

integrating and converging pull that a coherent case-law exerts over Judges.368 In this case, the 

 

363 Krenn, ‘A Sense of Common Purpose’, Figure 8.2, 196. 
364 Note, however, that President Lenaerts continued his regular reporting on Grand Chamber decisions during 

his Vice-Presidency, Krenn, ‘A Sense of Common Purpose’, Figure 8.3, 197. 
365 Michal Bobek, ‘What Are Grand Chambers For?’, Cambridge Yearbook of European Legal Studies 23 

(December 2021): 12, 17; Krenn, ‘Self-Government’, 204 including footnote 54; O’Leary, Employment Law, 
35; Prechal, ‘The Many Formations of the Court of Justice’, 1281, 1283. 

366  Court of Justice of the European Communities, Report of the Court of Justice on Certain Aspects of the 
Application of the Treaty on European Union (Luxembourg, 1995), 3–4, (Online: European Commission, 
[Brussels, 05.10.2005], 
http://www.cvce.eu/obj/report_of_the_court_of_justice_of_the_european_communities_luxembourg_
may_1995- en-3644862f-2e8f-4170-9616-e573a41b61c5.html. 

367 Court of Justice of the European Communities, Report on Certain Aspects of the Application of the TEU, 6. 
368 See below, Second Part: C.IV.1. 
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question is whether the full Court, the Grand Chamber and the regular General Meetings of all 

Members are factors that counteract such fragmentation tendencies. 

1. Evolution and Status of the Chamber System 

Between the first case of the case-studies, Commission v Italy (1983), and today, there have 

been numerous changes to the chamber system. The ability to decide preliminary references in 

chambers was first introduced in 1974 for cases “of an essentially technical nature” and 

“matters for which there is an established body of case-law.”369 From 1979 onwards, Member 

States had to actively request a plenary session.370 By the end of the 1970s, most cases were 

decided in chambers,371 and the number of chambers was increased.372 The next step towards 

formally normalising the use of chambers came in 1991. Instead of requiring a technical nature 

or established body of case-law, it was now enough that the difficulty, importance, or particular 

circumstances did not require a full Court.373 A year later, in the Treaty of Maastricht, the 

restriction that cases submitted by a Member State or Community institution could not be 

delegated to a chamber, was removed.374 This was implemented in the Rules of Procedure 1995, 

meaning that infringement cases could also be heard in chambers.375 

The Treaty of Nice and the 2003 amendments to the Rules of Procedure brought major changes. 

Cases now shall be assigned to chambers of three and five Judges,376 where before it said may.377 

In view of the imminent 2004-enlargement and the increase in Judges, the Treaty of Nice and 

the 2003 changes to the Rules of Procedure introduced the Grand Chamber to take over the 

function of the full Court in most cases.378 The informal predecessor to this intermediate 

 

369 Article 95(1)(1) RoP (1974); Prechal, ‘The Many Formations of the Court of Justice’, 1275. 
370 Article 95(2)(2) Rules of Procedure of 28 December 1974, [1974] OJ L 350, 1 as amended by the 

Amendments to the Rules of Procedure of the Court of Justice of the European Communities of 12 
September 1979, [1979] OJ L 238, 1. Prechal, ‘The Many Formations of the Court of Justice’, 1276. 

371 Malecki, ‘Do ECJ Judges All Speak with the Same Voice?’, 63. 
372 Prechal, ‘The Many Formations of the Court of Justice’, 1275. 
373 Article 95(1) Rules of Procedure of the Court of Justice of the European Communities of 19 June 1991, 

[1991] OJ L 176/7. 
374 Article G(49) Treaty of Maastricht.. 
375 Amendments to the Rules of Procedure of the Court of Justice of the European Communities of 21 February 

1995, [1995] OJ L 44, 61. 
376 Article 221(2) Treaty Establishing the European Community, 25 March 1957, 298 UNTS 11, as amended by 

Article 2(27) Treaty of Nice amending the Treaty on European Union, the Treaties establishing the 
European Communities and Certain Related Acts, [2001] OJ C 80, 1, (subsequently “TEC (Nice)”), 
Article 44(3) RoP (Nice). 

377 Article 95(1) RoP (1997). 
378 Article 221(2) TEC (Nice), Article 11(a) RoP (Nice). 
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formation was the so-called Small Plenary of at least seven Judges, which was used liberally.379 

There appears to be no information how the Court determined who sat on it or which cases 

were decided in Small Plenary. This is different for the Grand Chamber. It effectively replaced 

the Full Court for cases of particular difficulty or importance, or where requested by a Member 

State or Community institution.380 The Grand Chamber consisted originally of the President of 

the Court, the Presidents of the Five-Judge-Chambers, and the remaining Judges in a 

predetermined rotation changing every General Meeting.381 This changed in 2012: since then, 

the Grand Chamber has consisted of the President and the Vice-President of the Court, three 

of the Presidents of the Five-Judge-Chambers in rotation and the remaining Judges of the Court 

in rotation.382 The Judge-Rapporteur sits on every case to which they are assigned.383 

The original two five-judge-chambers were increased over time to five,384 and the number of 

Judges in the Grand Chamber was increased from eleven to thirteen in 2004, and then to fifteen 

in 2012.385 

2. Allowing for Divergence 

The relationship between chambers and convergence is difficult. On the one hand, the use of 

smaller chambers may create incoherence in the case-law of the Court.386 On the other hand, 

 

379 Edward, ‘How the Court of Justice Works’, 552; Malecki, ‘Do ECJ Judges All Speak with the Same Voice?’, 
63. See further above, III.2.b. 

380 There are exception for the Full Court in Article 44(3)(2) and (3) RoP (Nice), Article 16(4) and (5) 
Statute (Nice); however, none of these procedures are relevant for this study. 

381 RoP (Nice), art 11b para 1 cl 1. 
382 Article 1(2) 2012 Amendments to the Statute, Article 27(1) RoP (2012), Prechal, ‘The Many Formations of 

the Court of Justice’, 1277. 
383 Prechal, ‘The Many Formations of the Court of Justice’, 1277. 
384 There had been four three-judge-chambers until the early 1990s; when the fifth five-judge-chamber was 

established, the number of three-judge-chambers was also increased to five. 
385 Prechal, ‘The Many Formations of the Court of Justice’, 1276–77. 
386 Liz Heffernan, ‘The Community Courts Post-Nice: A European Certiorari Revisited’, The International and 

Comparative Law Quarterly 52, no. 4 (2003): 910; R. Daniel Kelemen, ‘The Political Foundations of Judicial 
Independence in the European Union’, Journal of European Public Policy 19, no. 1 (02012): 51; Malecki, ‘Do 
ECJ Judges All Speak with the Same Voice?’, 63; Leif Sevón, ‘Experiencing the Court of Justice of the 
European Communities’, in Mélanges En Hommage à Fernand Schockweiler, ed. Fernand Schockweiler and 
Gil Carlos Rodríguez Iglesias, 1. Aufl (Baden-Baden: Nomos, 1999), 584; Woods, ‘Consistency in the 
Chambers’, 2012, 348–49. See also Court of Justice, Report on Certain Aspects of the Application of the TEU, 
6. 
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larger formations may, in an attempt to bring as many Judges on board with a judgment as 

possible, reduce the clarity of the reasoning.387 

Smaller chambers make it easier to find agreement,388 but allow Judges to adhere to their initial 

position more strongly.389 Woods suggests that each chamber could thus form “its own system 

with its own form of communication.”390 However, in a case-study on the free movement of 

goods, she found no strong evidence of individual chamber traditions, although certain 

particularities regarding citation did arise.391 This finding is not necessarily surprising, 

however, when considering that chamber composition changes quite frequently. It happens 

almost yearly due to Judges retiring or joining out of term,392 although today assignment usually 

happens every three years with the election of the Presidents for the five-judge chambers.393 

Theoretically, this could be counterbalanced by the President, who suggests the chamber 

composition.394 The President could thus ensure some stability. This appears to be the case at 

least to some degree, in that Chamber composition appears to be balanced with regard to the 

Judges’ potential stance on European integration.395 However, this of course does not mean that 

the judges will have the same perception of every issue. It may incentivise convergence around 

the broad issue of integration but would allow for divergence with regard to actual legal 

minutiae. It is simply not possible for the President of the Court to know in advance how 

members of the Court will decide in every conceivable instance. 

In the past there was also considerable rotation within each chamber. Chambers were often 

larger than necessary. Particularly after Austria, Finland, and Sweden joined in the 1990s, a 

five-judge-chamber may have up to seven members, a three-judge-chamber may have four or 

 

387 Michal Bobek, ‘The Court of Justice of the European Union’, in The Handbook of European Union Law, ed. 
Anthony Arnull and Damian Chalmers (Oxford: Oxford University Press, 2015), 171; Bobek, ‘What Are Grand 
Chambers For?’, 10; McAuliffe, ‘Precedent at the Court of Justice’, 491; O’Leary, Employment Law, 35; 
Woods, ‘Consistency in the Chambers’, 2012, 350. 

388 O’Leary, Employment Law, 42; Woods, ‘Consistency in the Chambers’, 2012, 350. 
389 Woods, ‘Consistency in the Chambers’, 2012, 345. 
390 Woods, ‘Consistency in the Chambers’, 2012, 348. 
391 Woods, ‘Consistency in the Chambers’, 2012, 360–62. 
392 Cf Malecki, ‘Do ECJ Judges All Speak with the Same Voice?’, 63. See also Annex E. for an overview of the 

compositions. 
393 Kelemen, ‘The Political Foundations of Judicial Independence in the European Union’, 51. 
394 Article 9(1) RoP (1997); Edward, ‘How the Court of Justice Works’, 542–43; Edward, Interview of 21 

November 2005, 7; Kelemen, ‘The Political Foundations of Judicial Independence in the European Union’, 
51. 

395 Frankenreiter, ‘Judges, Politics, and the Law’, 145, 147–59; Kelemen, ‘The Political Foundations of Judicial 
Independence in the European Union’, 52–54. 
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five.396 This peaked after the 2004-enlargement with the great influx of new Judges causing 

some five-judge chambers to have eight members.397 Consequently, the positions not taken up 

by the Chamber President and the Judge-Rapporteur, who sit on every case, had to be shared 

between the remaining Judges. Hence, the danger at the Court is more one of incoherent 

internal chamber compositions than divergences among different chambers, which would make 

even specialisation by reassignment of the same chamber difficult to achieve.398 This changed 

in 2012 with the introduction of the fifth five-judge chamber. This reduced the number of 

Judges per five-judge chamber to five apart from one chamber with six Judges.  

The internal rotation can negatively impact the convergent pull that chambers might otherwise 

exert. In particular, incoherent case-law lowers the potentially convergence-creating effect of 

a stable case-law.399  

3. Salvaging Convergence? 

On the other hand, there are several factors in the use of chambers that could incentivise 

convergence. Probably the most obvious is the existence of the Grand Chamber or, previously, 

the option to decide cases in the plenary. Both present the option of discussing cases with a 

larger number of judges, unifying or changing case-law, or overruling precedent.400 

Theoretically, the Court could use larger formations ex ante for decisions on new subject 

matters as difficult or important legal questions.401 However, the Court seems more commonly 

to use it ex post, by unifying the case-law that developed in the smaller chambers once 

incoherence becomes apparent.402 With regard to convergence, the ex ante approach would 

exert a stronger pull, by delimitating the scope of acceptable perceptions early on. Ex post 

unification, by contrast, allows Judges to bring in their preconceived perceptions and thus 

“make their case” before the Court chooses among them. Nonetheless, the latter may create 

 

396 Kokott and Sobotta, ‘Blick in eine Werkstatt der Integration’, 468; Woods, ‘Consistency in the Chambers’, 
2012, 348. 

397 For an overview, see Annex E. See also Malecki, ‘Do ECJ Judges All Speak with the Same Voice?’, 65, who 
found that in 1549 cases between 1970 and 1997, the same chamber composition only heard five cases 
together on average. 

398 On specialisation as a way to coherent case-law, see Hermansen, ‘Building Legitimacy’, 5; Jacobs, Munder, 
and Richter, ‘Subject Matter Specialization’, 1222. 

399 See below, C.IV.1. 
400 Bobek, ‘What Are Grand Chambers For?’, 9–10, 12; Prechal, ‘The Many Formations of the Court of Justice’, 

1280–81. 
401 Bobek, ‘What Are Grand Chambers For?’, 9, 12; Kelemen, ‘The Political Foundations of Judicial 

Independence in the European Union’, 52. 
402 Bobek, ‘What Are Grand Chambers For?’, 17–18; Krenn, ‘A Sense of Common Purpose’, 204. 
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some convergence, due to the way that case allocation works at the Court. Cases are not 

randomly assigned to chambers. The Judge-Rapporteur suggests both the chamber (although 

this will usually be their own) and its size, which is then either accepted or rejected by the other 

judges in the General Meeting.403 While this does not allow for any chamber decision to be 

modified, it may disincentivise Judges from passing outlier judgments for two reasons. The 

President could appoint a Judge-Rapporteur from a chamber from which an outlier decision is 

unlikely.404 And the majority of the Judges could identify at the General Meeting a possible 

outlier in-the-making, or the existence of divergent case-law, and delegate a case to the Grand 

Chamber for a more general discussion.405  

Of the larger formations, naturally, the Full Plenary would be most apt to create convergence, 

as all Judges sit in it. It would therefore command the most symbolic capital and also ensure 

that all Judges are privy to the deliberations and by extension, the reasons for the decision. 

They would thus, in subsequent decisions, be aware of how to best implement the ideas behind 

it. The Grand Chamber and the Small Plenary do not include all Judges. The Grand Chamber 

at least offers a relatively stable core due to the regular participation of the Chamber Presidents 

who can act as transmission belts into their chambers,406 although this effect was weakened by 

the 2012 reforms. 

This convergence creating effect of larger formations may partly be counteracted by the Court’s 

collegiate approach, which will be discussed further below.407 Essentially, however, larger 

formations make it more difficult for the Judges to find agreement and may thus lead to more 

abstract or vague reasoning.408 The more ambiguous these decisions are, the more room is there 

for Judges in smaller compositions to bring their own perception to bear. Over time, the 

 

403 Article 59(2) and (3) RoP; because they usually suggest their own chamber or a larger formation, the 
President can indirectly influence the choice of chamber by handpicking the Judge-Rapporteur. 

404 For evidence of strategic case-allocation, see Hermansen, ‘Building Legitimacy’. 
405 Bobek, ‘The Court of Justice’, 2015, 156; Krenn, ‘A Sense of Common Purpose’, 205; however, it is debated 

to what degree the General Meeting actually engages with a case, see Heffernan, ‘The Community Courts 
Post-Nice: A European Certiorari Revisited’, 911; and similarly, Hermansen, ‘Building Legitimacy’, 7; 
(former) members of the Court stress that some deliberation takes place, see particularly for the input of 
Judges of the Member State concerned, Edward, ‘How the Court of Justice Works’, 552–53; and Prechal, 
‘The Many Formations of the Court of Justice’, 1286. 

406 See already above, II.2.b., and Woods, ‘Consistency in the Chambers’, 2012, 343. For a critical perspective, 
see Rasmussen, ‘Present and Future’, 1672–74. 

407 See below, V. 
408 Bobek, ‘The Court of Justice’, 2015, 171; Bobek, ‘What Are Grand Chambers For?’, 10; Edward, ‘How the 

Court of Justice Works’, 556–57; McAuliffe, ‘Precedent at the Court of Justice’, 491; Woods, ‘Consistency 
in the Chambers’, 2012, 350.  
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perception of the Grand Chamber decision that becomes entrenched may be that held by the 

smaller chambers.409 

4. Socialisation in Chambers 

The predominant use of chambers may also lessen the convergent pull that working at the Court 

as an organisation may exert. A Judge sitting in ever changing compositions could reasonably 

hold onto their perception of a matter and renegotiate it anew in each subsequent case rather 

than adopt the perception of their colleagues when outvoted. This was particularly evident prior 

to the Treaty of Nice, when the rotation was based purely on seniority.410 This meant that in a 

chamber with seven Judges, a panel might consist of primarily junior Judges. After the Treaty 

of Nice, the rotation system was codified to use alternate seniority instead,411 thus increasing 

the likelihood that junior Judges would commonly sit with more senior ones.412  

The Grand Chamber system may have a convergence creating effect in this regard, however. 

As Krenn found in a recent study, the allocation of prestigious Grand Chamber cases tends to 

favour a small “elite” circle at the Court.413 However, this circle is not exclusive, and most 

Judges tend to join it after a longer stay at the Court.414 Judges tend to be given “easy” cases 

(cases decided by the three-judge-chambers) early after joining and work their way up this 

invisible hierarchy. He assumes that this has a socialising function, with the prospect of 

reporting on prestigious Grand Chamber cases acting as a carrot for the new judges. This would 

cause them to adopt the Court’s case-law and position, thus creating convergence.415 The 

General Meetings may fulfil a similar function as they are the one time all Judges learn of all 

cases and regularly meet all their colleagues.416 

 

409 Which might make it more burdensome to overrule, see Hermansen, ‘Building Legitimacy’, 4–5. 
410 See, for example, Decisions adopted by the Court at its meeting on 10 October 2000, 2000/C 316/03, 

[2000] OJ C 316, 1, Composition of Chambers para 3. 
411  See for the Grand Chamber, Article 11b(2) in connexion with (1) and Article 6 RoP (Nice), and for the five-

judge chambers Article 11c(2)(1) in connexion with (1) and Article 6 RoP (Nice). 
412 Woods, ‘Consistency in the Chambers’, 2012, 343. 
413 Krenn, ‘A Sense of Common Purpose’, 193–95; critical regarding the effect on the Court’s ‘democratic’ 

nature, Heffernan, ‘The Community Courts Post-Nice: A European Certiorari Revisited’, 911; Rasmussen, 
‘Present and Future’, 1672–73; this may, however be rectified by the new rotation system, Prechal, ‘The 
Many Formations of the Court of Justice’, 1277. 

414 Krenn, ‘A Sense of Common Purpose’, 190. 
415 Krenn, ‘A Sense of Common Purpose’, 201. 
416 Höpner, ‘Der Europäische Gerichtshof als Motor der Integration’, 217; Kokott and Sobotta, ‘Blick in eine 

Werkstatt der Integration’, 472; Vassilos Skouris, ‘Self-Conception, Challenges and Perspectives’, 22. 
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5. Routine 

Finally, and as far as I can tell scarcely observed, is the fact that allocating cases to smaller 

chambers, especially three-judge-chambers, marks them as “routine”.417 Art 60(1) RoP 

specifically speaks of cases in which “the difficulty or importance of the case or particular 

circumstances are not such as to require that it should be assigned to the Grand Chamber.” As 

Judges generally have a considerable workload,418 marking cases as “routine” suggests that they 

need little time investment if case-law is followed. Any change in case-law requires discussion 

among the deciding judges, increased justification for the decision, and likely debates with 

colleagues afterward – not to mention that it may all be undone (although not in that particular 

case) in future decisions by use of a larger composition. 

6. Conclusion 

The chamber system creates potential for divergence in smaller chambers. However, this is 

counteracted to a degree by the convergent pull exerted by the Grand Chamber in which a 

relatively stable core of Judges might dominate the discussion: judges who wish to report on 

prestigious Grand Chamber decisions must internalise the Court’s positions via its case-law 

and thus adapt to the predominant habitus of the Court. This allows them to rise to the more 

prestigious presidential positions - from which, in turn, they may carry this habitus into their 

chambers. This fosters a more homogeneous culture in the Court. A temporal distinction can 

be made here between cases allocated before and after the Treaty of Nice when the alternating 

system took effect. Beforehand, chambers composed primarily of junior Judges were more 

likely, whereas afterwards the rotation secured the participation of the more senior members of 

the chamber.419 The 2004 enlargement has of course created an influx of junior Judges. In this 

regard, the role of the Chamber Presidents has increased as they could take the lead in their 

 

417 With regard to three-judge-chambers, see Prechal, ‘The Many Formations of the Court of Justice’, 1281; 
Ole Due, ‘Understanding the Reasoning of the Court of Justice’, in Mélanges en hommage à Fernand 
Schockweiler, ed. Fernand Schockweiler and Gil Carlos Rodríguez Iglesias, 1. Aufl (Baden-Baden: Nomos, 
1999), 80; Sinša Rodin, ‘The Subject and Object in the Interpretation of EU Law’, in Framing the Subjects 
and Objects of Contemporary EU Law, ed. Samo Bardutzky and Elaine Fahey (Cheltenham, UK: Edward Elgar 
Publishing, 2017), 40. 

418 Heffernan, ‘The Community Courts Post-Nice: A European Certiorari Revisited’, 908; Krenn, ‘A Sense of 
Common Purpose’, 2016–17; O’Leary, Employment Law, 38, 50–51; Lorna Woods, ‘Consistency in the 
Chambers of the ECJ. A Case Study on the Free Movement of Goods’, Civil Justice Quarterly 31, no. 3 (2012): 
340, 343.  

419 Assuming, that is, that seniority is spread relatively evenly among the chambers. 
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chamber to help socialise the more junior Judges.420 The expectation would be that, where the 

same chamber decides a case, the convergence creating effect of a five-judge chamber with 

eight Judges would be lower than that of a five-judge chamber with five Judges, simply because 

the same Judges would sit together less often and the composition of the panel would be less 

predictable.  

It will thus be most important to observe where changes in the allocation of similar cases take 

place. Where cases are reassigned to the same chamber, I would expect more convergence, 

although the effect should be lower before and, due to the influx of new Judges, for some years 

after the 2004-enlargement. Secondly, where a case is assigned to smaller chambers, this can 

suggest that the case is marked as routine, which should create convergence. Where it is 

assigned to the Grand Chamber or Plenary after a topic had been discussed in chambers, this 

suggests either a potential overrule (divergence) or unification (convergence) of previous case-

law. Also be relevant, if Grand Chamber or Plenary formations were used early on, will be 

whether they used vague compromise formulae and if these were re-interpreted in later cases, 

which would be a sign that the potential for divergence in the chambers remains. 

VI. A Brief Excurse: The President’s External Power 

At this point, it may be helpful to discuss one further element of the President’s power to 

represent the Court to the outside world. As the head of the Court, they are also responsible for 

the (public) political interaction with the EU institutions. While these interactions are outside 

the scope of this study, it bears mentioning them at this point, as they connect to two major 

changes to the structural factors discussed here: the changes to the judicial system occasioned 

by the Treaty of Nice, and the 2012 reforms. While technically, it is the Court who acts in these 

instances, it acts through the President who usually dominates this process.421 This ability 

means that the President can influence convergence and divergence at the Court at a meta-level 

by affecting the structural factors used to create convergence and divergence. The Treaty of 

Nice is particularly interesting, since it not only introduced the option to dispense with the 

 

420 A brief overview of the 2004 chamber compositions seems to confirm this. The ten new Judges were 
relatively evenly distributed among the chambers (3 to 4 new Judges each). The First Chamber, which was 
on average the most junior (2.22 years on average), had the most senior Chamber President (Jann, 9 years 
and 5 months), whereas the Third Chamber, which had the most junior Chamber President (Rosas, 2 years 
and 5 months), was the most senior on average (3.68 years); see Annex E. for chamber composition. 

421 See for the reform of the General Court, Anthony Arnull, ‘The Many Ages of the Court of Justice of the 
European Union’, EUI Working Papers AEL 2020/02, 24-27; Generally: Krenn, ‘Self-Government’, 26-7. 
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Advocate-General opinion, as already mentioned, and established the Grand Chamber, 

discussed in more detail below, but also gave the Court the right to request changes to its Statue 

in the first place. Despite lacking the formal power to do so, the Court had drafted a Report in 

which it indicated several problems awaiting the Court in light of the foreseeable enlargement 

of the EU and the rising case-load of the Court. President Rodríguez Iglesias went so far as to 

advocate for reform through public media.422 While the reform suggestions were justified with 

a concern for the coherence of the case-law as well as the Court’s ability to function effectively 

with the expected increase in Judges, it bears notice that they would also increase the 

President’s ability to create or disrupt convergence through their central position in the Grand 

Chamber. However, the President’s powers should not be overstated. The President neither 

could not can change the Statute, or the Rule of Procedure, of their own accord. What this 

means in practice becomes apparent when looking at the Court’s requests and the actual content 

of the Nice reforms. The Court had, for example, suggested giving it the power to adopt its 

own Rules of Procedure “or, at the very least, […] that the Rules require Council approval by 

a qualified majority only.”423 The Treaty only provided for the latter, Article 2(29). Other 

suggestions by the Court, such as the introduction of longer, yet non-renewable terms for the 

Judges were denied outright, even though Rodríguez Iglesias personally advocated for them.424 

In fact, both the possibility to dispense with the Advocate-General opinion and the idea of a 

Grand Chamber did not originate in the Court’s paper, but rather the so-called Due Report.425 

In fact, regarding the enlargement the Court had hinted that it would favour limiting the number 

of Judges.426 The Due Report was a report by an independent expert group set up as a result of 

the Court’s Paper. The group was dominated by former und future members of the Court,427 

but, importantly, appointed by the Commission. While not explicitly suggesting establishing a 

separate chamber, this report advocated for a greater use of five-judge chambers, the small 

plenary (in a setting similar to that which ended up being the Grand Chamber), and extending 

 

422 Heffernan, ‘The Community Courts Post-Nice: A European Certiorari Revisited’, 908. 
423 Court of Justice, ‘The Future of the Judicial System of the European Union (Proposals and Reflections) (The 

Court’s Paper)’, in The Future of the Judicial System of the European Union, eds. Alan Dashwood and Angus 
Johnston (Oxford and Portland: Hart, 2001), 126. 

424 Lasser, Judicial Dis-Appointments, 44-5, 49. 
425 Lasser, Judicial Dis-Appointments, 47; Working Party for the European Commission, ‘The Report by the 

Working Party on the Future of the European Communities’ Court System (‘The Wise Persons’ Report’ or 
‘The Due Report’)’, in The Future of the Judicial System of the European Union, eds. Alan Dashwood and 
Angus Johnston (Oxford and Portland: Hart, 2001), 196-7 and 198-9. 

426 Court of Justice, ‘The Court’s Paper’, 130. 
427 Lasser, Judicial Dis-Appointments, 48-9 and Fn. 32. 
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the terms of office for the Presidents of the Five-Judge Chambers.428 It also suggested to allow 

dispensing with the Advocate-General opinion where the complexity of the case did not require 

it.429 Thus, despite their ability to represent the Court and influence the political discourse 

around it, the President was not essential in drafting the parts of the reform of particular 

relevance for this study. Likewise, the 2012 reforms originated in the Court but were severely 

altered by the Commission before being passed. The original proposal by the Court would have 

seen the position of the President strengthened even further by abolishing the Chamber 

Presidents’ permanent positions in the Grand Chamber completely.430 This would have left the 

President and the newly established Vice-President as the only permanent members. The wider 

participation of Judges from different Member States may have increased the legitimacy of the 

Grand Chamber even further, but would have decreased its potential to create convergence by 

using the Chamber Presidents as “transmission belts” to the chambers.431 It would, however, 

have  increased not only the President’s symbolic capital but also their social capital as the 

“nexus” of that chamber. It would have been the President and Vice-President alone who would 

have served as the guarantor for consistency and the holders of comprehensive knowledge of 

all Grand Chamber decisions, The Commission instead opted for a “two tier” system whereby 

the Chamber Presidents do not sit in all cases, but rotated amongst themselves rather than in 

the larger rotation with the other Judges.432 It also limited the President’s discretion in deciding 

when the Vice-President could replace them.433 Overall, then, the Presidents power to impact 

convergence and divergence at this meta-level are severely restricted due to the necessity of 

crafting political alliances and including the Member States, the Council or the Commission.  

  

 

428 Working Party, The Due Report, 196-8. 
429 Working Party, The Due Report, 198-9. 
430 Commission Opinion of 30.9.2011 on the requests for the amendment of the Statute of the Court of Justice 

of the European Union, presented by the Court, COM(2011) 596 final (subsequently “Commission 

Opinion on the Statute of the Court of Justice”), Paragraph 21. 
431 Bobek, ‘The Court of Justice’, 157 fn. 19. 
432 Commission Opinion on the Statute of the Court of Justice, Paragraphs 22-24. 
433 Commission Opinion on the Statute of the Court of Justice, Paragraph 15-16. 



 

79 
 

C. The Justification of the Decisions 

I. Introduction 

While the previous Chapter dealt with the internal organisation of the Court, this next Chapter 

will look at aspects of the legal practice itself. The following elements are closely related to 

legal argumentation, in a broad sense; they comprise factors that concern the circumstances in 

which judges deliberate on a decision. 

This Chapter will thus address the Court’s style of reasoning as the visible result of 

deliberation. Any personal perception will have to be expressed and justified in this context. A 

shared understanding of how to correctly interpret the law might create considerable 

convergence.434 However, if legal argumentation or interpretive methodology alone could 

constrain judges by binding them to the law, there would not be the need to study what else 

shapes their perception of a problem.435 That is not to deny that inculcating a legal methodology 

does not affect how judges approach and think about cases. Common modes of argumentation 

indicate what kind of arguments can be used to convince fellow judges during the deliberations 

because they relate to their expectations.436 I will therefore focus on those aspects of the Court’s 

style and method that make it distinct. The literature used is, therefore, primarily descriptive. 

The problem with analysing judgments is, of course, that the form and content of a judgment 

(its justification) do not represent the way in which a judge arrives at the decision (its 

discovery).437 Judgments are the sanctioned representations,438 or a “canonical presentation of 

the decision.”439 Why, then, focus on this representation? The force of a standardised form of 

reason-giving is more persuasive or psychological than brute and overt. Justification and 

discovery are more intertwined than it appears. Psychologically, the need to justify a decision 

shapes a judge’s professional identity.440 Bourdieu speaks of an illusio or pious hypocrisy: it is 

 

434 MacCormick, Rhetoric and the Rule of Law, 70–72, and 141–42. 
435 See above, Part 1, C.I. 
436 Morlok, Kölbel, and Launhardt, ‘Recht als Soziale Praxis’, 45 fn 94; Morlok and Kolbel, ‘Rechtspraxis und 

Habitus’, 297–98. 
437 See, instead of many, MacCormick, Rhetoric and the Rule of Law, 2005, 208–9. 
438 Bourdieu, ‘The Force of Law’, 1987, 847–48. 
439 Bengoetxea, Legal Reasoning, 116–17; similarly Seibert, ‘Grundlagen der Urteilsanalyse’, 128–36. 
440 Engel, ‘The Psychological Case for Obliging Judges to Write Reasons’, 89, 97; Vlad Perju, ‘Reason and 

Authority in the European Court of Justice’, Virginia Journal of International Law 49, no. 2 (2009): 327; 
Leonardo Pierdominici, The Mimetic Evolution of the Court of Justice of the EU: A Comparative Law 
Perspective (Cham, Switzerland: Palgrave Macmillan, 2020), 318. 
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expected that Judges believe in the representation of what they do, and thus they internalise 

these believes in order to be able to ‘play the game.’441 By considering themselves bound, they 

bind themselves. The need to justify thus structures the way that judges think and argue in a 

legal context.442 This places schemata of perception and legal argumentation in an iterative 

relationship. The decisions exhibit the schemata expressed in legal terminology, and they 

themselves shape the schemata of Judges who use the decisions and arguments contained 

therein for future legal interpretation. Legal argumentation thus still plays a role in the process 

of discovery because it shapes how judges think. 

I will now look at three elements that are typically considered to be distinct about the Court’s 

style and methods of interpretation, these being its terse style,443 its apparent preference for 

teleological and pro-integration interpretation,444 and its approach to precedent.445 I will then 

discuss the Court’s tradition of per curiam judgments.446 

II. The Court’s Terse Style 

The Court’s style of justification has been called terse and deductive,447 magisterial, impersonal, 

authoritative, of “almost imperial confidence”,448 or, simply, formulaic.449 The Court had 

originally adopted this style based on the French system,450 although it later included elements 

from the German and Common law traditions.451 While certain aspects of the judgments’ form 

 

441 Bourdieu, ‘Die Juristen’, 30–31; Pierre Bourdieu, ‘Is a Disinterested Act Possible?’, in Practical Reason, 
trans. Randal Johnson (Cambridge, UK: Polity Press, 1998), 76–77. 

442 Bengoetxea, Legal Reasoning, 230; Michal Bobek, Comparative Reasoning in European Supreme Courts 
(Oxford: Oxford University Press, 2013), 222–24; MacCormick, Rhetoric and the Rule of Law, 2005, 121; 
Extensively, Hans-Joachim Strauch, Methodenlehre des gerichtlichen Erkenntnisverfahrens. Prozesse 
richterlicher Kognition (Freiburg: Verlag Karl Alber, 2017). 

443 Below, II. 
444 Below, III. 
445 Below, IV. 
446 Below, V. 
447 Bengoetxea, Legal Reasoning, 211. 
448 Mitchel de S.-O.-l’E Lasser, Judicial Deliberations: A Comparative Analysis of Judicial Transparency and 

Legitimacy, Oxford Studies in European Law (Oxford ; New York: Oxford University Press, 2004), 107. 
449 Komárek, ‘Legal Reasoning in EU Law’, 50. 
450 Arnull, The European Union and Its Court of Justice, 622–23; Anthony Arnull, ‘The Working Language of the 

CJEU’, 910; Bobek, ‘The Court of Justice’, 2015, 169; Giuseppe Federico Mancini and David T Keeling, 
‘Language, Culture and Politics in the Life of the European Court of Justice’, Columbia Journal of European 
Law 1, no. 3 (1995): 399; although the translated versions diverged from the single sentence structure even 
then, Christoph Schönberger, ‘«Mi attendu, mi dissertation.» Le style des décisions de la Cour de justice de 
l’Union européenne’, Droit et Société 91 (2015): 511–12. 

451 Mancini and Keeling, ‘Language, Culture and Politics’, 1995, 399–402; Schönberger, ‘«Mi attendu, mi 
dissertation.»’, 513. 
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have changed, the basic structure has been set out since the late seventies or early eighties. It 

is marked by brief reasons for its interpretation, deductivism and an authoritative statement of 

the law.452 The Court at times engages with arguments by the parties,453 although this 

engagement remains brisk.454 

The effect this style potentially has on convergence is difficult to place. Generally speaking, a 

style that is more permissive to judges would allow them to reflect their individual perspective 

in the judgment, and might facilitate more divergence.455 Where judges have to keep to a strict 

style, they supposedly have less freedom to “argue their way around the law.”456 Brisk 

reasoning can lead to more clarity and technical precision.457 The style would thus create 

convergence among the judges by restricting the impact of judges’ personal experience. 

In reality, however, this “reining in” has not usually worked.458 It is easy to find at least some 

principle of law or rival interpretation on which a decision can be justified or new ones can be 

“found.”459 In fact, it may very well have had the reverse effect: a common critique of the 

 

452 Bobek, ‘The Court of Justice’, 2015, 169–70; Lasser, Judicial Deliberations, chap. 8, places the Court halfway 
between the French and American system; Schönberger, ‘«Mi attendu, mi dissertation.»’, 514–16. 

453 Arnull, The European Union and Its Court of Justice, 265. 
454 Komárek, ‘Legal Reasoning in EU Law’, 50. 
455 B. S. Markesinis, ‘Conceptualism, Pragmatism and Courage: A Common Lawyer Looks at Some Judgments 

of the German Federal Court’, The American Journal of Comparative Law 34, no. 2 (1986): 349, 357–59 and 
366–67. 

456 This is commonly seen as the reason for the strict French style Fernanda G. Nicola, ‘National Legal Traditions 
at Work in the Jurisprudence of the Court of Justice of the European Union’, American Journal of 
Comparative Law 64, no. 4 (2016): 873; Perju, ‘Reason and Authority’, 360; Norbert Röttgen, ‘Die 
Argumentation des Europäischen Gerichtshofes. Typik, Methodik, Kritik’ (Doctoral Thesis, Bonn, Rechts- 
und Staatswissenschaftliche Fakultät der Rheinischen Friedrich-Wilhelms-Universität Bonn, 2001), 17–18; 
the same goes for the German tradition, see Friedrich Müller and Ralph Christensen, Europarecht, 2nd ed., 
vol. 2, Juristische Methodik (Berlin: Duncker & Humblot, 2012), 290 paragraph 383; Stefan Vogenauer, ‘An 
Empire of Light? Learning and Lawmaking in the History of German Law’, The Cambridge Law Journal 64, 
no. 2 (2005): 491–92; Regina Ogorek, ‘Hermeneutik in der Jurisprudenz. Zum Problem des “richtigen” 
Gesetzesverständnisses’, in Aufklärung über Justiz, by Regina Ogorek, ed. Elena Barnert, 2., unveränd. Aufl, 
vol. 1 (Frankfurt am Main: Klostermann, 2008), 106–8. 

457 Michal Bobek, ‘Of Feasibility and Silent Elephants. The Legitimacy of the Court of Justice through the Eyes 
of National Courts’, in Judging Europe’s Judges. The Legitimacy of the Case Law of the European Court of 
Justice, ed. Maurice Adams, Henri de Waele, and Johan Meeusen (Oxford: Bloomsbury Publishing, 2013), 
204–6; Nicola, ‘National Legal Traditions’, 877; Schönberger, ‘«Mi attendu, mi dissertation.»’, 510. 

458 Wolfgang Gast, Juristische Rhetorik, 4th ed., C.-F.-Müller-Lehr- und Handbuch (Heidelberg: C. F. Müller, 
2006), 243–44; Ogorek, ‘Hermeneutik in der Jurisprudenz’, 109–11; Klaus F. Röhl and Hans Christian Röhl, 
Allgemeine Rechtslehre: ein Lehrbuch, 3., neu bearb. Aufl, Academia iuris Lehrbücher der 
Rechtswissenschaft (Köln München: Heymann, 2008), 111–12. 

459 Jan Komárek, ‘Precedent and Judicial Lawmaking in Supreme Courts: The Court of Justice Compared to the 
US Supreme Court and the French Cour de Cassation’, Cambridge Yearbook of European Legal Studies 11 
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Court’s style is the lack of transparency,460 of stating the premises but not how these premises 

were reached.461 This may mean that the Court does not present reasons for reasons. This is 

particularly true since the Court does not usually discuss facts or party arguments in great 

detail,462 but rather states general principles from which it then deduces the result of a 

judgment.463  

The adoption of a specific form of judgment can only exert a weak converging force, as is 

typical of formalistic restraints. Overall, form alone can thus be noted as a source of divergence, 

allowing Judges to retain their personal perspective on a legal issue by merely adopting a small 

set of diverse and fairly abstract general principles.  

III. The Methodology and the Pro-Integration Dogma 

In this Section, I will focus primarily on the question of whether there is an agreed approach to 

reasoning at the Court and what this may entail with regard to convergence. The existence of 

an agreed upon methodological approach does not necessarily imply convergence. For 

example, many scholars argue that a teleological approach allows for judicial discretion,464 

which would allow Judges to mask their personal perception as judicial.465 I will return to this 

below. 

 

(2009 2008): 427; Komárek, ‘Legal Reasoning in EU Law’, 40; Hans Kutscher, ‘Methods of Interpretation as 
Seen by a Judge at the Court of Justice’, in Court of Justice of the European Communities Reports 
(Luxembourg: Office for Official Publications of the European Communities, 1976), I–5; Ján Mazák and 
Martin K Moser, ‘Adjudication by Reference to General Principles of EU Law. A Second Look at the Mangold 
Case Law’, in Judging Europe’s Judges : The Legitimacy of the Case Law of the European Court of Justice, ed. 
Maurice Adams et al. (Oxford: Hart Publishing Limited, 2013), 65–67; Cf. also, Bengoetxea, Legal Reasoning, 
254, for the connexion between this multiplicity of aims and goals with the Court’s approach to 
proportionality. 

460 Stephen Weatherill, ‘The Court’s Case Law on the Internal Market. “A Circumloquacious Statement of the 
Result, Rather than a Reason for Arriving at It”?’, in Judging Europe’s Judges. The Legitimacy of the Case 
Law of the European Court of Justice, ed. Maurice Adams, Henri de Waele, and Johan Meeusen (Oxford: 
Bloomsbury Publishing, 2013), 87–108. 

461 Lasser, Judicial Deliberations, 233–36, and, very critical, 356-357. 
462 Arnull links this lack of engagement with the French single-sentence style of early judgments which ‘made 

it difficult for the Court to engage fully with [the party] arguments’, see Arnull, ‘The Working Language of 
the CJEU’, 908; But see, Komárek, ‘Legal Reasoning in EU Law’, 50, stating that the approach to party 
argumentation is relatively unstable. 

463 Bobek, ‘The Court of Justice’, 2015, 169–70; Bobek, Comparative Reasoning, 233–34; Lasser, Judicial 
Deliberations, 233–36, 356–57. 

464 See below, 2. 
465 I am not concerned here about the normative question of a “right” methodology. 
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1. The Court’s Methods 

There is some agreement among legal scholars that the Court applies the four traditional 

methods of judicial interpretation: literal, historical (or genealogical), systemic (or contextual), 

and teleological (sometimes called dynamic or purposive interpretation).466 Three of these 

methods were recognised by the Court in its CILFIT decision.467 The historical method was not 

mentioned. This is commonly attributed to the lack of access to many preparatory documents,468 

or a lack of a common vision of the European founding fathers on which subjective originalism 

could be based.469 Indeed, with 24 authentic language versions and vague, compromising 

formulations, it may be difficult to establish a common vision for the modern legislator as 

well.470 However, proponents point out that the Court never disavowed this method,471 and that 

the Court at times explicitly mentions the legislator’s intention or the genealogy of a norm.472  

 

466 Mariele Dederichs, Die Methodik des EuGH: Häufigkeit und Bedeutung methodischer Argumente in den 
Begründungen des Gerichtshofes der Europäischen Gemeinschaften, 1. Aufl, Schriftenreihe Europäisches 
Recht, Politik und Wirtschaft 300 (Baden-Baden: Nomos Verl.-Ges, 2004), 22; Kutscher, ‘Methods of 
Interpretation’, I–15; Bengoetxea, Legal Reasoning, 232; Müller and Christensen, Europarecht, 2:212-213 
paras 276-277. 

467 Judgment of 29 February 1984, CILFIT and others v Ministero della Sanità, 283/81, [1982] ECR 03415, paras 
18–20; Bengoetxea, Legal Reasoning, 232; Komárek, ‘Legal Reasoning in EU Law’, 41–42; Suvi Sankari, 
‘Constitutional Pluralism and Judicial Adjudication: On Legal Reasoning, Minimalism and Silence by the 
Court of Justice’, in Research Handbook on Legal Pluralism and EU Law, ed. Gareth T. Davies and Matej 
Avbelj, Research Handbooks in European Law (Cheltenham, UK Northampton, MA: Edward Elgar 
Publishing, 2018), 313. 

468 Arnull, The European Union and Its Court of Justice, 614; Bengoetxea, Legal Reasoning, 226; Kutscher, 
‘Methods of Interpretation’, I-21–22. 

469 Komárek, ‘Legal Reasoning in EU Law’, 41. 
470 Joxerramon Bengoetxea, ‘Multilingual and Multicultural Legal Reasoning: The European Court of Justice’, 

in Linguistic Diversity and European Democrarcy, ed. Anne Lise Kjær and Silvia Adamo (Farnham, Surrey, 
England ; Burlington, VT: Ashgate Pub, 2011), 103; McAuliffe, ‘Hybrid Texts and Uniform Law?’, 100; Irene 
Otero Fernández, ‘Multilingualism and the Meaning of EU Law’ (PhD Thesis, Florence, European University 
Institute, 2020), 133, http://hdl.handle.net/1814/66308; Francis G. Jacobs, ‘Approaches to the 
Interpretation in a Plurilingual Legal System’, in A True European: Essays for Judge David Edward, ed. Mark 
Hoskin and William Robinson (Oxford: Hart Publishing, 2004), 298. 

471 Walter Georg Leisner, ‘Die subjektiv-historische Auslegung des Gemeinschaftsrechts – Der „Wille des 
Gesetzgebers“ in der Judikatur des EuGH’, Europarecht 42, no. 6 (2007): 700. 

472 Leisner, ‘Die subjektiv-historische Auslegung’, 698–99, 700; Dederichs found that the Court scarcely used 
historical arguments; it referred to legislative proceedings only five times in its 1999 decisions, and to 
previous versions of a norm only 22 times, Dederichs, Die Methodik des EuGH, 113, 116; such arguments 
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There is no explicit priority among these methods.473 The Court has rather opted for a 

cumulative approach.474 It commonly recognises the boundary set by the wording as a starting 

(and end) point for interpretation.475 However, the problem in legal interpretation is precisely 

that the text is not clear and accommodates multiple readings.476 Most texts can be 

problematised when the norm is seen in context.477 The problem is exacerbated by the fact that 

in the EU, all laws are official in all official languages of the Union. Commonly, the same 

provision indicates a different meaning in different languages.478 This lessens the impact of 

linguistic interpretation in the Court’s methodology more generally. The Court gives more 

weight to teleological and systemic concerns even where the language may appear clear.479 That 

being said, scholars also point out that literal arguments tend to prevail in situations where legal 

norms are perceived as “clear and unambiguous,” especially in legal areas of a technical 

nature.480 Literal interpretation retains considerable importance, not only in solving linguistic 

conflicts among diverging language versions but also in determining what the telos of a given 

provision is.481 

 

473 Arnull, The European Union and Its Court of Justice, 616–17; Bengoetxea, Legal Reasoning, 228–33. 
474 Bengoetxea, Legal Reasoning, 262; Leisner, ‘Die subjektiv-historische Auslegung’, 699–701; Mazák and 

Moser, ‘Adjudication by Reference to General Principles’, 69; This reflects the disagreement in 
methodological scholarship, see instead of many, Komárek, ‘Legal Reasoning in EU Law’, 41–42; Sankari, 
‘Constitutional Pluralism’, 312. 

475 From the internal perspective: Kutscher, ‘Methods of Interpretation’, I–17; Thijmen Koopmans, ‘The Theory 
of Interpretation and the Court of Justice’, in Judicial Review in European Union Law, ed. Gordon Slynn of 
Hadley, David O’Keeffe, and Antonio Bavasso, Liber Amicorum in Honour of Lord Slynn of Hadley, v. 1 (The 
Hague ; Boston: Kluwer Law International, 2000), 53–54; this ritualistic reference to the wording of a 
provision may explain why Dedrichs found that literal arguments make up a majority of the Court’s 
arguments Dederichs, Die Methodik des EuGH, 24–26, 148–49. 

476 Bengoetxea, Legal Reasoning, 132–33, 221–23; Komárek, ‘Legal Reasoning in EU Law’, 41; Niklas Luhmann, 
Das Recht Der Gesellschaft, 6th ed. (Frankfurt am Main: Suhrkamp, 2013), 364; MacCormick and Summers, 
‘Interpretation and Justification’, 516–17; Sankari, Legal Reasoning in Context, 90; Sankari, ‘Constitutional 
Pluralism’, 314. 

477 Bengoetxea, Legal Reasoning, 184; Sankari, Legal Reasoning in Context, 90. 
478 Bengoetxea, Legal Reasoning, 235; Komárek, ‘Legal Reasoning in EU Law’, 45–46; Sankari, Legal Reasoning 

in Context, 101. 
479 Again from the internal perspective, Kutscher, ‘Methods of Interpretation’, I–54; See also, Arnull, The 

European Union and Its Court of Justice, 613; Bengoetxea, Legal Reasoning, 233. 
480 Arnull, The European Union and Its Court of Justice, 618–19; Koopmans, ‘The Theory of Interpretation and 

the Court of Justice’, 53; Sankari, Legal Reasoning in Context, 314; G. van Calster, ‘The EU’s Tower of Babel-
-The Interpretation by the European Court of Justice of Equally Authentic Texts Drafted in More than One 
Official Language’, Yearbook of European Law 17, no. 1 (1997): 376. 

481 Mattias Derlén, ‘Multilingualism and the European Court of Justice: Challenges, Reforms and the Position 
of English After Brexit’, in The New EU Judiciary: An Analysis of Current Judicial Reforms, ed. Emmanuel 
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and the Meaning of EU Law’, 196. 
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Finally, it is with regard to the Court not always possible to distinguish systemic and 

teleological interpretation. Theoretically, systemic arguments refer to the context of a legal rule 

within its legal framework, and teleological arguments to its ascribed objective purpose.482 In 

the Court’s practice, the two often combine into a single approach, whereby the purpose of a 

norm is found by reference to the larger legal system which is, in turn, interpreted in light of 

its ascribed purpose, found through a systemic reading of the treaties.483 Even within a directive 

or a regulation, the purpose is often found in the recitals.484 Bengoetxea has coined the terms 

“systemic-dynamic” or “teleo-systemic” for this approach,485 others prefer to speak of “meta-

teleological” arguments.486 Connected, in their meta-teleological nature, are the principles of 

Union law.487 Of particular relevance for the present study is the general principle of equality,488 

as well as the more ambiguous category of particularly important principles of EU social law489 

- the exact status of which is somewhat unclear.490 

2. The Preference for Teleo-Systemic Argumentation 

This meta-teleological approach is widely recognised as the predominant method of 

interpretation at the Court. Partly, this is seen as a result of the indeterminacy problems caused 

by EU law’s multilingualism. This is thought to lead to a preference by the Court for systemic 

 

482 Bengoetxea, Legal Reasoning, 242; Dederichs, Die Methodik des EuGH, 26–30. 
483 Hans Kutscher, ‘Der Gerichtshof der Europäischen Gemeinschaften 1952–1982: Rückblick – Ausblick’, 
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Ashgate, 2013), 30–32; Maduro, ‘Interpreting European Law’, 143–46; Oreste Pollicino, ‘Legal Reasoning 
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Restraint’, German Law Journal 5, no. 3 (2004): 289–90. 

488 See above, Part 1, D.II. 
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and teleological argumentation.491 Other explanations for this prevalence link it to the purposive 

nature of directives492 or the treaties (and the European legal system) more broadly,493 or, 

occasionally, to its civil law roots.494 It is often used as a legal (as opposed to political) 

explanation for the Court’s supposed pro-integration tendencies. The treaties, the argument 

goes, follow a structure that emphasises, and contains inherent aims, goals, and purposes that 

further, integration.495 This tendency is reinforced by the fact that much EU legislation – 

including the Treaties – exhibit an often purposive rhetoric, with broad and sweeping goals 

rather than minute and detailed rules.496 Whether this “objective purpose” of integration is 

actually required,497 it has now been canonised in the self-understanding of EU legal practice, 

along with general principles of direct effect, primacy, and unity of EU law.498 While this does 

not mean that they present irrefutable arguments, these (integrationist) principles are very much 

part of the EU legal canon and disavowing them is not likely to be a successful strategy when 

deliberating with at the Court. 

3. Consequences 

At first glance, common goals should create at least some convergence. After all, all Members 

of the Court must at least nominally subscribe to this telos and use it in legal discourse with 

their colleagues. Over time, this should cause them to internalise it.499 But this, of course, is too 

simplistic. Despite the principled reading of the Treaties, for example, the Court is not 

unabashedly integrationist. A major debate rages among political scientists as to how 

 

491 Arnull, The European Union and Its Court of Justice, 611–12; Bengoetxea, Legal Reasoning, 231; Komárek, 
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495 Arnull, The European Union and Its Court of Justice, 611–12; Bengoetxea, Legal Reasoning, 231, 252–53; 

Everling, ‘The Court of Justice as a Decisionmaking Authority’, 167–69; Koopmans, ‘The Theory of 
Interpretation and the Court of Justice’, 80–82; for the common reference to the ‘ever closer union’, see 
Komárek, ‘Legal Reasoning in EU Law’, 45–46; Maduro, ‘Interpreting European Law’, 144–45; this appears 
to be the internal perspective of Court members, too, see Solanke, ‘Stop the ECJ?’, 780. 

496 Arnull, The European Union and Its Court of Justice, 612; Bengoetxea, Legal Reasoning, 252; Lasser, Judicial 
Deliberations, 135–40; Sankari, ‘Constitutional Pluralism’, 313–14. 

497 On its evolution, see the extensive work by Antonin Cohen and Antoine Vauchez, e.g., Cohen and Vauchez, 
‘The Social Construction of Law’, December 2011; see further, Mancini and Keeling, ‘Language, Culture and 
Politics’, 1995, 403–6; William Phelan, ‘The Revolutionary Doctrines of European Law and the Legal 
Philosophy of Robert Lecourt’, European Journal of International Law 28, no. 3 (2017): 940–41. 

498 Bengoetxea, ‘Multilingual and Multicultural Legal Reasoning’, 109; Mancini and Keeling, ‘Language, Culture 
and Politics’, 1995, 403. 
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responsive the Court is to threats of override and other Member State rebellions, with statistical 

evidence frequently produced by both sides.500 So, the Court obviously finds at least occasional 

means of interpretation that allow for deference towards Member States. The (meta-

)teleological approach is commonly connected to judicial discretion.501 Judges are relatively 

free to decide which (meta-)telos is to follow, and which principle they give primacy to. Insofar 

as Judges are not compelled to converge around a narrow perception of law, they can retain 

their personal perception. A lack of constraint implies that the structure does not exhibit a 

converging force. 

However, the approach still creates accountability for value choices that would otherwise 

remain hidden.502 In other words, the Judges are constrained insofar as they must give reasons 

for their choice of meta-principle. This helps to reduce discretion: when different 

interpretations conflict, they must follow the one that best fits the telos.503 The question is 

whether the judges feel constrained by the meta-teloi, or whether discretion prevails, and the 

argumentative tools are largely just rhetoric. In this regard, a commonly accepted catalogue of 

legal sources can guide the Judges in their discovery of the judgment by identifying what is 

and what is not considered a valid argument.504 The Judges are forced to ”play the game” by 

accepting the legal argumentation that came before them as valid.505 Naturally, this does not 

 

500 See for example debate around the Court’s responsiveness to Member State governments that emerged 
around a piece by Carrubba, Gabel, and Hankla, ‘Judicial Behavior under Political Constraints’; with a sharp 
reply by Stone Sweet and Brunell, ‘The European Court of Justice, State Noncompliance, and the Politics of 
Override’. 

501 Gerard Conway, The Limits of Legal Reasoning and the European Court of Justice (Cambridge: Cambridge 
University Press, 2011), 88; Frankenreiter, ‘Judges, Politics, and the Law’, 41–42 going so far as to claim 
that this counteracts the unifying effect of certain structural features; Leisner, ‘Die subjektiv-historische 
Auslegung’, 694; finally, Mazák and Moser, ‘Adjudication by Reference to General Principles’, 65 who make 
the point more generally regarding principled interpretation; cf., similarly, Komárek, ‘Precedent and 
Judicial Lawmaking’, 418. 

502 Maduro, ‘Interpreting European Law’, 146. 
503 Maduro, ‘Interpreting European Law’, 147; Sankari, Legal Reasoning in Context, 90–91; Sankari, 

‘Constitutional Pluralism’, 316. 
504 Bengoetxea, MacCormick, and Moral Soriano, ‘Integration and Integrity’, 49–50; Joxerramon Bengoetxea, 

‘The Scope for Discretion, Coherence and Citizenship’, in Judicial Discretion in European Perspective, ed. 
Ola Wiklund and Institutet för Rättsvetenskaplig Forskning, Seminar / Institute for Legal Research 
(Stockholm: Norstedts Juridik, 2003), 68; similarly, but concerning the language used, Woods, ‘Consistency 
in the Chambers’, 2012, 348. 

505 Bourdieu, ‘The Force of Law’, 1987, 830, 845; Luhmann, Das Recht Der Gesellschaft, 2013, 349–50, and 
extensively 352-356; Schepel and Wesseling, ‘The Legal Community’, 170. 
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prevent new arguments from gaining this status, but it may make divergence more costly.506 

However, they need to interlink with previously accepted legal sources (including legal 

arguments) to show their belonging to the system. The more diverse the already accepted 

arguments are, the easier this linkage will be.507 Hence, meta-teleological reasoning lends itself 

to judicial discretion where there is either a lack or an abundance of conflicting goals or 

principles. Insofar as these purposes are established as Community goals, they still create 

convergence around une certaine idée de l’Europe.508 Hence, the convergent effect should be 

greater where an interpretation establishes goals or principles by connecting them to the 

Treaties (or other recognised constitutional elements of the Union legal order). The more 

abstract these goals are, the easier it will be to accept them, but the less binding they will be. 

In this case, they can usually only be explicitly countered by equally highly situated principles 

(or, possibly, literal interpretation).509 An interpretation should be less convergence creating, 

where it does not establish such a telos (or a telos at all). And finally, where multiple, 

conflicting teloi are recognised, their convergent pull will be reduced. 

IV. The Approach to Precedent 

1. The Convergent Effect of Precedent 

In this final Section, I will discuss the Court’s approach to precedent.510 Case-law can have a 

strong converging effect where it tells a coherent narrative. Economically, it makes deciding 

cases easier and is thus efficient,511 as it builds up principles to which later cases can refer.512 

 

506 In this sense, Hermansen considers a change in case-law as incurring transaction costs for decision makers, 
‘Building Legitimacy’, 4–5 (with further references); more generally, this can be transferred to legal 
argumentation as a change of case-law implies a re-evaluation of legal arguments. The transaction cost is 
then reflected in the increased difficulty of convincing one’s colleagues that the new arguments should be 
incorporated into the accepted canon. 

507 Morlok, Kölbel, and Launhardt, ‘Recht als Soziale Praxis’, 24–26; Woods, ‘Consistency in the Chambers’, 
2012, 348–49. 

508 Pierre Pescatore, ‘The Doctrine of “Direct Effect”. An Infant Disease of Community Law?’, European Law 
Review 40, no. 2 (2015): 137. 

509 Or, of course, ignored. 
510 The term precedent is contested: some link it inherently to the doctrine of precedent of the Common law 

system and the theory of stare decisis; I will use the term more broadly here as any comprising any 
reasoning with previous decisions, see on this discussion Jan Komárek, ‘Reasoning with Previous Decisions: 
Beyond the Docrtine of Precedent’, American Journal of Comparative Law 61, no. 1 (2013): 149–72. 

511 Zenon Bankowski et al., ‘Rationales for Precedent’, in Interpreting Precedent: A Comparative Study, ed. Neil 
MacCormick and Robert S. Summers (London ; New York: Routledge, 1997), 49. 

512 Luhmann, Recht der Gesellschaft, 349-355. 
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Normatively, it exerts a “gravitational pull” via concepts like coherence and legal certainty.513 

Coherence in particular constitutes a commonly accepted legal value.514 Reasoning with 

precedent allows judges to (rhetorically or systemically) connect a current line of argument to 

a body of text that is either accepted or constituted as authoritative.515 It thereby partakes of the 

illusio among lawyers: they must adopt this narrative, in order to “play the game,” to push their 

own narrative without it being recognised as overtly personal.516 The convergent force of 

precedent then depends heavily on the scope or space it leaves to judges when arguing with 

precedent: the larger this space, the less convergent the force.  This is visible in two ways: the 

larger the pool of precedent to choose, the more conflicting precedents will exist; the smaller 

the pool of precedent, the more likely that new distinction can easily be introduced. 

Recognition as a leading case increases the pull that a decision exerts.517 In this regard, 

inclusion into the Annual Report can potentially signify the importance of a case. Recognition 

of principles like stare decisis or equivalences (ständige Rechtsprechung, settled case-law, etc.) 

may have a similar effect.518 A lack of official acknowledgement of a binding effect may lower 

the convergent force as decisions can depart from case-law without acknowledging that they 

are doing so. The next step will therefore be to locate the Court of Justice’s approach to 

precedent by means of these factors. 

2. The Status of Case-Law at the Court. 

Statistically, reference to previous case-law is the predominant form of legal argumentation at 

the court.519 At the same time, its status is disputed. Traditionally, precedent has no recognised 

 

513 Šadl and Hink, ‘Precedent in the Sui Generis Legal Order: A Mine Run Approach’, 547. 
514 Robert Alexy and Aleksander Peczenik, ‘The Concept of Coherence and Its Significance for Discursive 

Rationality’, Ratio Juris 3, no. 1 (1990): 130–31; Bengoetxea, Legal Reasoning, 173–75; MacCormick, 
Rhetoric and the Rule of Law, 2005, 190–93. 

515 Gast, Juristische Rhetorik, 127 paras 370-371; Luhmann, Das Recht Der Gesellschaft, 2013, 263–64, 359–
61; Mirjami Paso, ‘Court of Justice of the European Union as a Rhetorical Actor’, Maastricht Journal of 
European and Comparative Law 19, no. 1 (2012): 22. 

516 Bourdieu, ‘The Force of Law’, 1987, 830, 832. 
517 Šadl and Hink, ‘Precedent in the Sui Generis Legal Order: A Mine Run Approach’, 547. 
518 Lasser, Judicial Deliberations, 108; Komárek, ‘Precedent and Judicial Lawmaking’, 431–32. 
519 Mariele Dederichs and Ralph Christensen, ‘Inhaltsanalyse als methodisches Instrument zur Untersuchung 

von Gerichtsentscheidungen, vorgeführt am Beispiel der Rechtsprechung des EuGH’, in Rechtssprache 
Europas. Reflexion der Praxis von Sprache und Mehrsprachigkeit im supranationalen Recht, ed. Friedrich 
Müller and Isolde Burr, Schriften zur Rechtstheorie 224 (Berlin: Duncker & Humblot, 2004), 323–25; Müller 
and Christensen, Europarecht, 2:305–8, especially paragraphs 382 ahd 386. 
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binding force in the Continental tradition which informs the Court.520 An implicit 

acknowledgement of such an effect may be seen in the way in which both Advocates-General 

and the Court refer to previous decisions.521 The question may be an academic one, as it is 

recognised that the Court’s case-law does not have the status of law,522 but at the very least it 

exerts a strong persuasive effect.523 It is thus “binding” in the sense that it is settled 

interpretation rather than law in and of itself.524 

The status of case-law is more openly acknowledged in the Court’s decisions since the 1980s.525 

The Court has now (albeit admittedly rarely) openly overturned previous decisions.526 

However, even when openly admitted, these divergences are not always extensively 

reasoned.527 

The question of “bindingness” is further complicated by the lack of a clear distinction between 

ratio decidendi and obiter dicta in the judgments.528 Instead of discussing what constitutes the 

ratio of a decision, the Court tends to distil abstract general principles from previous 

decisions.529 The Court does not discuss openly what does and what does not constitute the 

 

520 John J. Barceló, ‘Precedent in European Community Law’, in Interpreting Precedents: A Comparative Study, 
ed. Neil MacCormick and Robert S. Summers, Applied Legal Philosophy (Aldershot ; Brookfield, Vt: 
Ashgate/Dartmouth, 1997), 415–16, 420; Bobek, ‘The Court of Justice’, 2015, 157; Leisner, ‘Die subjektiv-
historische Auslegung’, 695. 

521 Lasser, Judicial Deliberations, 116; however, he recognises himself that the French version does not use an 
equivalent term to case-law but rather jurisprudence - this is true also for the German versions. 

522 Müller and Christensen, Europarecht, 2:306–7, para 410. 
523 Thijmen Koopmans, ‘Stare Decisis 2.0’, in Essays in European Law and Integration: To Mark the Silver Jubilee 

of the Europa Institute, Leiden, 1957-1982, ed. David O’Keeffe, Henry G. Schermers, and Rijksuniversiteit te 
Leiden (Deventer, Netherlands ; Boston: Kluwer Law and Taxation Publishers, 1982), 20; Müller and 
Christensen, Europarecht, 2:309–10, para 415. 

524 Lasser, Judicial Deliberations, 107–10; Müller and Christensen, Europarecht, 2:308 para 412. 
525 Arnull, The European Union and Its Court of Justice, 628–29; Nicola, ‘National Legal Traditions’, 886; 

Schönberger, ‘«Mi attendu, mi dissertation.»’, 515; Takis Tridimas, ‘Precedent and the Court of Justice? A 
Jurisprudence of Doubt?’, in Philosophical Foundations of European Union Law, ed. Julie Dickson and Pavlos 
Eleftheriadis (Oxford University Press, 2012), 309. 

526 Cf. Barceló, ‘Precedent in European Community Law’, 417–18, 420; Mancini and Keeling, ‘Language, Culture 
and Politics’, 1995, 402; Tridimas, ‘Precedent and the Court of Justice?’, 316–20. 

527 Mancini and Keeling, ‘Language, Culture and Politics’, 1995, 402; Pierdominici, The Mimetic Evolution of 
the Court of Justice, 328; Tridimas, ‘Precedent and the Court of Justice?’, 330. 

528 Arnull, The European Union and Its Court of Justice, 631; Komárek, ‘Precedent and Judicial Lawmaking’, 
432. 

529 Barceló, ‘Precedent in European Community Law’, 425–26; Komárek, ‘Reasoning with Previous Decisions’, 
431; Pierre Pescatore and Michael Sokolowski, ‘Zu Rechtssprache und Rechtsstil im europäischen Recht’, 
in Rechtssprache Europas. Reflexion der Praxis von Sprache und Mehrsprachigkeit im supranationalen 
Recht, ed. Friedrich Müller and Isolde Burr, Schriften zur Rechtstheorie 224 (Berlin: Duncker & Humblot, 
2004), 258; Urška Šadl, ‘Case – Case-Law – Law. Ruiz Zambrano as an Illustration of How the Court of Justice 
of the European Union Constructs Its Legal Arguments’, European Constitutional Law Review 9, no. 2 
(2013): 212. 
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ratio of a decision. That does not mean that the judgments do not contain obiter.530 In fact, 

Arnull argues that precisely due to this lack of distinction, every aspect of a decision by the 

Court can potentially be meaningful.531 

Instead of a Common law style distinction between ratio decidendi and obiter dictum, the 

relevant legal points of a judgment are found elsewhere, namely in the decision’s tenor,532 and, 

more importantly, in the formulation of legal principles that the Court reiterates and refines in 

future decisions.533 The problem is, of course, that exactly which formulation will be picked up 

on in which context and which formulations will be forgotten in time is discernible only ex 

post. This is particularly true since the Court has a very selective and formulaic approach to 

citation. There are commonly formulae extracted from previous decisions without much 

explanation or discussion, and the Court often does not quote whole paragraphs or even 

sentences but merely those parts that seem to support its new decision.534 This allows on the 

one hand for an economic approach to argumentation, as the Court can replace justification 

with past arguments.535 At the same time, it gives the Court considerable flexibility as it is not 

tightly bound to its previous arguments,536 which reduces the constraint that the case-law places 

on it. Being bound by neither the previous formulation nor the context in which it occurred, 

allows the Court to slowly change its case-law without nominally confirming that they are 

doing so.537 The Court appears to merely follow established case-law, but changes the meaning 

of the repeated formulations incrementally, in a manner that is scarcely visible and hardly 

reasoned.538 An example of this is that the Court will occasionally use concepts established for 

 

530 As confirmed in a piece by, then, Judge Mancini and Référendaire O’Leary ‘The New Frontiers of Sex 
Equality Law in the European Union’, European Law Review 24, no. 4 (1999): 345. 

531 Anthony Arnull, ‘Owning up to Fallibility: Precedent and the Court of Justice’, Common Market Law Review 
30 (1993): 249–51. 

532 Komárek, ‘Reasoning with Previous Decisions’, 156. 
533 Barceló, ‘Precedent in European Community Law’, 428–30; Komárek, ‘Reasoning with Previous Decisions’, 

157. 
534 Arnull, The European Union and Its Court of Justice, 629; Barceló, ‘Precedent in European Community Law’, 

417–18; Komárek, ‘Reasoning with Previous Decisions’, 156; Šadl, ‘Case – Case-Law – Law’, 212; 
Schönberger, ‘«Mi attendu, mi dissertation.»’, 516. 

535 Mariele Dederichs and Ralph Christensen, ‘Die Rolle der Beobachtung zweiter Ordnung in der 
Rechtsprechung des EuGH’, in Rechtssprache Europas. Reflexion der Praxis von Sprache und 
Mehrsprachigkeit im supranationalen Recht, ed. Friedrich Müller and Isolde Burr, Schriften zur 
Rechtstheorie 224 (Berlin: Duncker & Humblot, 2004), 349–50. 

536 Komárek, ‘Precedent and Judicial Lawmaking’, 431–32. 
537 Tridimas, ‘Precedent and the Court of Justice?’, 320–23; see also, Šadl and Sankari, ‘The Elusive Influence 

of the Advocate General’, 438. 
538 Dederichs and Christensen, ‘Beobachtungen zweiter Ordnung in der Rechtsprechung des EuGH’, 349–50; 

Komárek, ‘Reasoning with Previous Decisions’, 159; showing this process minutely for the realm of 
citizenship, see Šadl, ‘Case – Case-Law – Law’, 220–40. 
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one part of an analysis schema in another part thereof. For example, in equality law, it regularly 

mixes aspects of comparison, exceptions and justification.539 

Overall, this leads to the evolution of general, flexible principles - the content of which is 

developed and changed with every subsequent citation. 

3. Convergence around Case-Law? 

Broadly, the Court’s approach to case-law can be described as flexible, selective, and 

formulaic, creating topoi for abstract rules and principles. One might assume that the 

establishment of such an acquis of formulae would create convergence more easily, as it 

presents new Judges with a “package” that they can accept.540 Abstract rules may also be easier 

to accept and reconcile with individual decisions.541 While the convergence reached may be 

less constricting, reaching it is easier.  

However, this convergence is not very restrictive. Judges may easily subscribe to any number 

of such broad provisions. Though they may create a common understanding of what the Court’s 

case-law was or is about, the selection of cases is so diverse that Judges can argue with them 

relatively freely. The Court scarcely ever explains why one principle, let alone one case-law 

citation, was chosen over a competing principle in any given case. This should mean that early 

decisions in particular have the potential to create convergence by establishing a coherent 

narrative of perceptions that gets stronger the longer it is upheld.542 However, decisions can 

easily go the other way the next time: certain interpretations may over time grow more stable 

with each iteration.543 At other times this continuity may be an illusion,544 since the formulaic 

and selective approach also allows changes in case-law without recognition. Not only does it 

often remain unclear which argument was decisive in any given case, this decisiveness may 

not outlast the next case. Hence, the convergence creating effect of case-law should be 

primarily visible in routine cases, where citations provide an efficient alternative to 

comprehensive debate. Here, presenting cases as analogues to one another would create 

 

539 Prechal, ‘Equality of Treatment, Non-Discrimination and Social Policy’, 543–44; Tobler, Indirect 
Discrimination, 45, 73–75. 

540 Šadl and Madsen, ‘A “Selfie” From Luxembourg’, 332–33. 
541 See generally to this effect, Bobek, Comparative Reasoning, 233–34. 
542 Morlok, Kölbel, and Launhardt, ‘Recht als Soziale Praxis’, 31–34, particularly fn 50. 
543 See for example Antoine Vauchez, ‘EU Law Classics in the Making: Methodological Notes on Grands Arrêts 

at the European Court of Justice’, in EU Law Stories, ed. Fernanda Nicola and Bill Davies (Cambridge: 
Cambridge University Press, 2017), 21–34 on how Van Gend, was made. 

544 Šadl, ‘Case – Case-Law – Law’, 212. 
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convergence. In more contested cases, the ability to easily forego or reinterpret earlier decisions 

will make divergence easier. Where, however, a coherent narrative of case-law developed over 

time by repeated decisions sanctioning similar perceptions, the convergent effect should 

increase and be easily overcome. For each case, I will thus analyse its impact by looking at the 

how often it has been cited by subsequent cases. However, in contrast to a mere quantitative 

analysis, I will also analyse how it has been cited and where arguments pioneered by this case 

have been picked up, potentially without reference.545 

This does not mean that the application of case-law is arbitrary and has no convergent effect. 

Arguing with cases, even with mere citation blocks, requires that judges subscribe to the case-

law for the purpose of discussion. But this form of convergence by “being on board the case-

law ship” is relatively weak considering how large that ship has become. Doubtlessly, it offers 

enough room(s) for the crew to hold on to their personal belonging (i.e., their habitus). 

V. Per Curia Judgments and Collegial Decision-Making 

From the beginning, the Court has given its judgments per curia, neither allowing for 

dissenting and concurring opinions nor indicating in any way the voting patterns of the 

judges.546 Per curia judgments are seen to protect individual judges from retaliation by Member 

States in the form of non-reappointment or barriers to subsequent employment in the state.547 

As a consequence of this single-voice approach, the Court has developed what former members 

refer to as a collegial approach to decision making.548 They report that during deliberations, 

outvoted judges remain active in the process of writing the final judgment and that the Court 

attempts to reach consensus insofar as that is possible. 

 

545 It is thus closer to the “coherence analysis” of case-law chains found in Šadl, ‘Case – Case-Law – Law’, 207. 
546 This was apparently a conscious decision by the founding Member States Jeffrey L Dunoff and Mark A. 

Pollack, ‘The Judicial Trilemma’, The American Journal of International Law 111, no. 2 (2017): 244. 
547 Edward, ‘How the Court of Justice Works’, 557; Kenney, ‘The Members of the Court of Justice’, 103; 

normative critique of the approach is wiedespread, but of no concern for its convergence effect, see Joseph 
H. H. Weiler, ‘Epilogue: Judging the Judges – Apology and Critique’, in Judging Europe’s Judges. The 
Legitimacy of the Case Law of the European Court of Justice, ed. Maurice Adams et al. (Oxford: Hart 
Publishing Limited, 2013), 252; Huyue Zhang, ‘The Faceless Court’, 213–14; defending the approach, Bobek, 
‘Of Feasibility and Silent Elephants’, 204–5. 

548 Edward, ‘How the Court of Justice Works’, 556; Rodríguez Iglesias and Castillo de la Torre, ‘The Procedure 
Before the Court of Justice’, 365; Lenaerts, ‘The Court’s Inner and Outer Selves’, 46; Everling, ‘The Court of 
Justice as a Decisionmaking Authority’, 157. 
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This account has been called into question by some due to the Court’s workload. Frankenreiter 

found that the citation practices of the Judge-Rapporteurs tend to coincide with their assumed 

political position, which he takes to indicate that they remain primarily responsible for the 

decision.549 However, citations remain a relatively small part of the judgment, and something 

that might be overlooked by the Judges. Huyue Zhang argues that the lack of dissent would 

force Judges in line with the majority opinion and supress dissent internally.550 This is based on 

an anecdote of Judge O’Kelly Macken being outvoted by all her colleagues in an intellectual 

property case in which she was both Judge-Rapporteur and the only expert.551 This is difficult 

to reconcile with both Frankenreiter’s observation on the dominance of Judge-Rapporteurs, 

and her own allegation of free-riding by latching onto the Judge-Rapporteur’s draft.552 In any 

case, the existence of internal disagreement has also been confirmed by référendaires in 

anonymous interviews. They report that Judges may drop a controversial part or include an 

alternative justification to reflect different legal positions, thus causing vague or awkward 

wording.553 

At a first glance, this consensual approach may favour convergence: accommodating a wider 

range of perspectives results in judgments that create schemata of perception that are acceptable 

for and easier to transmit to a larger number of people. It may also cause an outvoted member 

in a chamber to influence the wording of a potential outlier decision in such a way that it better 

fits with the conventional perspective of the Court.554 

On the other hand, where it leads to more abstract or vaguer judgments, the effect counteracts 

the convergence creating effect of case-law. The meaning of such judgments will have to be 

(re-)determined in future decisions, while their language gives little guidance as to the intent 

of their drafters.555 In other words, the schemata created by such judgments accommodate a 

 

549 Frankenreiter, ‘Judges, Politics, and the Law’, 103–4, 121–22. 
550 Huyue Zhang, ‘The Faceless Court’, 128. 
551 Huyue Zhang, ‘The Faceless Court’, 113. 
552 Huyue Zhang, ‘The Faceless Court’, 114–16. 
553 McAuliffe, ‘Precedent at the Court of Justice’, 480, 491; Kenney, ‘Courts as Organizations’, 2000, 598; 

Schönberger, ‘«Mi attendu, mi dissertation.»’, 518; Streho, ‘The Référendaires’, 217; see further, Bobek, 
‘The Court of Justice’, 2015, 171; Edward, ‘How the Court of Justice Works’, 556–57; it is even recognised 
by avowed critics, Hjalte Rasmussen and Louise Nan Rasmussen, ‘Comment on Katalin Kelemen - Activist 
EU Court “Feeds” on the Existing Ban on Dissenting Opinions. Lifting the Ban Is Likely to Improve the Quality 
of EU Judgments’, German Law Journal 14, no. 8 (2013): 1380–81; Due, ‘Understanding the Reasoning of 
the Court of Justice’, 78, 81–82. 
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variety of perspectives. In the specific case of plenary or Grand Chamber judgments, these 

problems are amplified. First of all, the problem of finding common ground and a widely 

accepted formulation is more difficult as more judges partake in a judgment.556 Secondly, 

plenary and Grand Chamber judgments are meant to decide cases on difficult or new legal 

issues, which increases the likelihood of conflict. The single-voice approach thus actually 

allows for more divergence. The tradition of seeking broad consensus on judgments at the 

expense of clarity creates broad schemata of perceptions that accommodate a variety of 

interpretations but are prone to change. Such relatively indeterminate judgments, especially on 

high-profile cases, thus destabilise the schemata created in them. It is likely that this especially 

affects plenary and Grand Chamber judgments. 

  

 

556 Bobek, ‘The Court of Justice’, 2015, 171; Woods, ‘Consistency in the Chambers’, 2012, 350. 
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D. Concluding Observations: Interactions between the factors and a 

varying field 

The above analysis provides a complex picture that indicates that most of the structural factors 

can be used to create both convergence and divergence, depending on the setting and, 

particularly, their interaction with other factors. 

On the one hand, the structure of praxis provides the tools to create considerable convergence, 

particularly by ensuring panel consistency. The chamber system can be used to mark cases as 

routine by delegating them to smaller formations. This “routinisation” could, after the Treaty 

of Nice, be flanked by dispensing with the Advocate-General opinion. In both cases, this sends 

the signal to the deciding Judges to approach the case from a settled rather than innovative 

perspective. The President can further increase this convergent pull. They suggest the 

composition of chambers, and can thus minimise unnecessary changes in the composition. By 

reappointing Judge-Rapporteurs (or appointing Judge-Rapporteurs who sit with Judges who 

heard the cases around which they are supposed to converge), they can further increase panel 

consistency. The importance of Judge-Rapporteurs in preparing the case is likely amplified the 

more their colleagues perceive it as routine. 

In larger formations, such as the Small Plenary or Grand Chamber, achieving panel consistency 

is more difficult, due to the larger number of participants. Prior to the Treaty of Nice, the 

composition of the Small Plenary was not explicitly regulated, and thus no general comment 

can be made. However, considering the smaller size of the Court at that time, regular 

participation was more likely. With the establishment of the Grand Chamber, the “core” 

consisting of President, Presidents of the five-judge chambers, and, later, Vice-President, 

would ensure some panel consistency, although this would be lowered after 2012, when the 

Chamber Presidents had to rotate. Alongside this “core” the President could theoretically 

handpick a Judge-Rapporteur to further bolster their position. This would incentivise the other 

Judges to converge around their position, particularly if they, too, would want to be picked for 

these more prestigious cases. The larger formations could then be used particularly early on in 

a new legal field to clarify the Court’s perception and encourage convergence around it by 

subsequent chambers. This would be furthered by the President handpicking the Judge-

Rapporteur for those cases, too, and the Chamber Presidents presiding over these chamber 

cases. This effect, however, would only be likely after the Treaty of Nice, when they received 
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Table 2: Effect of Structural Factors on Convergence and Divergence, by author. 

Structural 

Factor 

Effect Convergence 

/Divergence 

President of the 

Court 

Selects Judge-Rapporteur for each case: 

- reselect Judge-Rapporteur 

- select new Judge-Rapporteur 

Appoints Judges to Chambers 

May incentivise Judges by selecting them to report on 

important/Grand Chamber decisions 

Shaping perception of decisions ex post by 

including/excluding them from Annual Report 

 

Convergence 

Divergence 

Convergence/Divergence 

 

Convergence 

 

Convergence/Divergence 

Judge-

Rapporteur 

Has greater symbolic capital due to being appointed by 

President of the Court 

Can suggest chamber size, thus signalling: 

- turn away from established case law (Grand Chamber) 

- reiteration of established case-law (smaller chambers) 

Drafts the decisions and thus can impact style of 

reasoning/case-law approach 

 

Convergence 

 

Divergence 

Convergence 

 

Convergence/Divergence 

Smaller 

Chambers 

Smaller chambers allow less contested judgments and 

indicate routine 

Coexistence of numerous smaller chambers may increase 

their autonomy and disunity in case-law 

 

Convergence 

 

Divergence 

(Small) 

Plenary/Grand 

Chamber 

Choosing a larger chamber may increase legitimacy due 

perceived authority of the Grand Chamber 

Deliberation among larger number of judges brings in greater 

risk of divergent positions 

 

Convergence 

 

Divergence 

Presidents of the 

Five-Judge 

Chambers 

Relatively stable position, elected for three years, often re-

elected 

Used to sit on all Grand Chamber cases, which created a 

„stable core“ with high levels of authority and social capital 

(2003-2009) 

Today five Presidents rotate on three positions plus President 

and Vice-President (since 2009) 

Can „carry“ the Grand Chamber decisions into their chambers 

(since 2003, lessened since 2009) 

 

Convergence 

 

 

Convergence 

 

Convergence (lessened) 

 

Convergence 

Presidents of the 

Three-Judge 

Chambers 

Elected every three years, but changing considerably more 

often than Presidents of the Five-Judge Chambers 

At no point preferential access to Grand Chamber Decisions 

 

Possibly divergence 

No distinct effect 

Advocate-

General Opinion 

Dispensing with Advicate-General opinion indicates routine 

cases. 

 

Convergence 

Terse Reasoning Makes it difficult to be precise on contextual issues, leaving 

room for future disagreement 

 

Divergence 

Use of Precedent Acknowledgement of precedent creates authority of past 

decisions 

Decontextualisation of arguments from older decisions allows 

for re-interpretation 

 

Convergence 

 

Divergence 

(Meta-

)Teleological 

Reasoning 

Use of vague or abstract principles and teloi gives Judges 

ample opportunity to fill them with reason 

Assigning precise purposes to directives can give future 

interpretations a direction 

 

Divergence 

 

Convergence 

Collegial Court / 

Single Voice 

Abstract, broad, or erratic reasoning 

Decisions open to future interpretation 

Abstract convergence 

Divergence on concrete 

issues 
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their permanent position, and its impact would be lowered after 2012, when they started to 

rotate. This would particularly be the case where early decisions by the larger formations 

created a coherent or long-standing case-law, and anchored their justification in literal or 

systemic arguments or concrete, guiding teloi that clarified the reasons for the decision and 

what could be expected in subsequent decisions. More junior Judges would thus be well 

socialised by sitting in chambers likely to converge around established perceptions and 

incentivised to adapt them, as well. 

In fact, however, such a perfectly coordinated attempt to minimise convergence is unlikely. 

First of all, the President is unlikely to handpick a Judge-Rapporteur for every case based on 

their preferred outcome. There likely to be topics that they consider of greater relevance,557 and 

thus, certain broad issues around which convergence will be created. While the President could 

use the Annual Reports to advocate for their specific understanding of a case, again, not all 

cases can be included, meaning that these reports primarily reflect the topics the President 

considers important. Additionally, the Court’s valued tradition of single-voice collegial 

decisions requires bringing as many Judges on board as possible. Especially in contested cases 

that require the use of the Grand Chamber, the larger number of Judges will make it more likely 

that the justification will include broad objectives and principles that are more easily acceptable 

to Judges who have been outvoted on the outcome. Under these conditions, a socialisation 

around minutiae is unlikely. Rather, new joiners will find it sufficient to adopt a habitus 

informed by specific broad topics. 

Because the Grand Chamber is more likely to produce abstract objectives, smaller chambers 

remain relatively free to fill these decisions with meaning - even if the Grand Chamber was the 

first formation to rule on a new issue. This may also lessen the chances of the Grand Chamber 

properly unifying case-law later on and force it to find a compromise that might allow the 

chambers to retain a degree of divergence. The use of meta-teloi, in any case a preferred method 

of interpretation by the Court, is of limited use when the second-order justifications for their 

application remain unclear because no agreement could be found. This problem is exacerbated 

by the tendency towards terseness in decisions, which may often provide solutions rather than 

arguments - particularly since the Court’s approach to its own case-law is marked by a 

ritualistic repetition of formulae that are often decontextualised and rarely discussed. Often, 

 

557 The classical example being integration. 
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they are also changed over time. Hence, even where decisions are acknowledged, which is not 

always the case, their meaning may be changed. In particular, where, over time, the case-law 

provides a diverse set of (meta-)teloi and case-law that are in part conflicting, the Judges have 

ample choice to support their divergent positions without the need to justify their approach 

deeply. 

Finally, the mechanisms to create convergence via panel consistency often require their 

strategic or at least conscious use. However, panel consistency is not the only concern for the 

President. Hence, rotation between chambers may be the result of ensuring a good mix of junior 

and senior Judges, particularly directly after the influx of Judges following the 2004-

enlargement. Rotation within a single chamber, particularly in the late 1990s and early to mid-

2000s, was also unavoidable due to the ratio of chambers to members. Only with the 

introduction of the fifth five-judge chamber in 2012 was it relatively easy to foresee which 

Judges of a chamber would sit on a case. Appointment of the Judge-Rapporteur is also unlikely 

to be guided only by concerns of consistency and outcome. Hence, even where the chambers 

are relatively stable, varying formations may rule on the same topic (and feel little need to 

converge around the abstract, tersely reasoned decision of the previous formations). 

Hence, much depends not on the factors per se, but on the way that they are used by the 

members of the Court. Convergence around broad issues that constitute the self-understanding 

of the Court, such as (market-)integration, appears to be relatively likely. The focus in the next 

Part however, the case-studies, will be the application of these factors to fields that are situated 

on the outskirts of one of these issues. Both case-studies deal with aspects of childcare and are 

thus intrinsically linked to the principle of equality. I will pay attention to the interaction of the 

various factors and how they are being used. 

At the end of each case-study, I will give a brief overview in the form of a table that visualises 

the operation of the structural factors. An example of the table can be seen in Table 1. I will 

also assess whether Chambers with female Judges tended to perceive the cases differently from 

all-male panels, the seniority of the Judges, as well as their cultural and professional 

background and their proximity to the inner circle of the Court.558 Which of these factors have 

been used over the years to either create a unified perception of childcare-related law, or 

 

558 See above, Part 1, D.III. 
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challenge the predominant one? The effect of structural changes like the Treaty of Nice and the 

2012-changes of the Rules of Procedure, will be of particular interest.  

 

Table 3: Operationalised Factors, including legend, by author. 

Case Chamber size AG 

Opinion 

JR (C)P Panel 

Consistency 

Case-Law 

Approach 

Reasoning Annual 

Report 

Impact 

          

 

Case will state the name of the case. 

Chamber Size will indicate the size of the chamber, thus reflecting the routinisation (smaller 

chambers) or importance of the case (larger chambers), as well as the legitimacy or symbolic 

power exerted by the decision (larger chambers should exert more symbolic power). It is given 

by a value of 3 (for a three-judge chamber), 5 (for a five-judge chamber), Small Plenary, or 

Grand Chamber. 

AG Opinion will indicate whether an Advocate-General Opinion has been given on the 

decision (yes) or not (no) 

JR will indicate the experience of the Judge-Rapporteur, which can be seen as a proxy for their 

technical capital in this field of law as well as the level of routine. (1) indicates the same Judge-

Rapporteur as the previous case; (2) indicates that the Judge-Rapporteur at least sat on the 

previous case; (3) indicates that the Judge-Rapporteur did not sit on the previous case, but has 

chaired, reported on, or sat on an earlier case; (4) indicates a new Judge-Rapporteur. 

(C)P  does the same for the presiding Judge of the case. It likewise reflects their experience 

and the level of routinisation. (1) indicates the same (Chamber) President as the previous case; 

(2) indicates that the (Chamber) President at least sat on the previous case; (3) indicates that 

the (Chamber) President did not sit on the previous case, but has chaired, reported on, or sat on 

an earlier case; (4) indicates a new (Chamber) President. 

Panel Consistency likewise indicate routine. It shows how many of the deciding Judges sat on 

the previous case. 

Case-Law approach shows how previous decisions of the case-study are referenced in the 

current case. It is meant to represent the diverse approaches from mere reproduction of 

arguments to detailed discussion of case-law that was uncovered in Section C. IV. While the 
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actual analysis consists of a textual and qualitative study of the approach, for purposes of 

visualisation, I classify the case-law approach as follows: Non-observance means ignoring 

previous decisions, which usually would allow for divergence. Erratic means that the Court is 

selectively citing decisions that support its current approach; this can include reinterpretation 

of a previous case by selectively only referencing parts of it or reformulating key arguments. 

This would indicate divergence. Distinction means that the case acknowledges earlier decisions 

but deems them inapplicable for factual reasons that are being pointed out. This indicates 

divergence, without necessarily disrupting an established convergence. Condensation indicates 

that previous case-law is discussed extensively and condensed into a unified approach; this can 

include a reinterpretation or decontextualisation of previous decisions to fit them into the 

purported system. This appears as an attempt by the Court to create convergence by clarifying 

its position. Reiterative similar to erratic citation, but referring to a larger and/or established 

body of case-law that is presented as a constant jurisprudence, thus creating a convergent pull 

around this case-law. Follow-up means that the Court presents the case at hand as a mere 

application of already established case-law, typically referencing one case over and over again, 

thus converging around its key arguments. 

Reasoning is similar to case-law in the sense that it is a mere superficial representation of the 

deeper analysis conducted when discussing the text of the decision. Terse reasoning, 

representing to the Court’s proverbial terse style, indicates that results are stated rather than 

arguments given. The assumption is that this will further divergence because it does not provide 

later formations with reasons for its findings. Abstract reasoning, like terse reasoning, is 

considered typical for the Court and a possible result o the Chamber System and the Single 

Voice approach that encourage to bring as many of Judges on board with a decision as possible. 

As discussed above, I expect it to create convergence around broad principle that themselves, 

however, allow for divergent interpretations of their application. Context-dependent reasoning 

can be fairly detailed by referencing specific aspects of a case. However, because of its case-

centred approach, it is difficult to transpose to new cases, thus allowing for divergence. 

Anchored reasoning means that the decision references concrete and detailed principles, 

commonly anchored in the recitals of a directive or other EU law. It should create convergence 

by giving more detailed meaning to these principles. Detailed reasoning goes a step further 

and gives specific criteria for the application of an argument or test. It thus established the test 

for future formations to adopt, creating convergence. No new arguments indicates that the 

decision only re-iterates arguments made in a previous case, similar to the follow-up category 
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of case-law. It does not in itself create convergence, but increases the convergent pull of the 

cited case-law. 

Annual report simply indicates whether the case has been reproduced in the annual report, 

whether only its tenor is reproduced, or whether it is not reproduced at all. This is a proxy for 

the relevance that the President gives the case ex post, and can be seen as part of the 

canonisation of a certain interpretation of the case. 

Impact shows the references to the case in subsequent decision in the same case-study. As 

explained above, the point is less to count the number of citations but the visualise its impact. 

The analysis will also include a study of how the case is referenced, whether central arguments 

are reproduced literally or changed, and so on. 
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A. Introduction 

So far, I have argued that Judges decide cases depending on their habitus. Their habitus informs 

the schemata of perceptions which in turn inform their understanding of the case. The habitus, 

and thus the schemata of perception, are influenced by the objectives structures under which 

the Judges practice, in this case the Court of Justice. Depending on how this objective structure 

functions, it may cause the Judges to either converge around shared schemata of perception 

(insofar as they have to adapt their habitus to this objective structure) or allow them to diverge 

from them (insofar as the Judges can retain their divergent habitus resulting from their 

divergent trajectories). In the Second Part of this thesis, I identified ten factors that form this 

objective structure and their potential effect on convergence and divergence. (1) The President 

of the Court could potentially create convergence by (re-)appointing Judge-Rapporteurs or 

Judges who sat on previous cases or who belong to a chamber where a lot of Judges did to 

create convergence (or refrain from doing so to create divergence). In general, they can 

influence the composition of chambers to create stability or disrupt it. Finally, they can shape 

the perception of cases via their representation in the annual report. (2) The Chamber Presidents 

could potentially create convergence. As (semi-)permanent members of the Grand Chamber, 

they would act as transmitters between this larger formation and subsequent smaller 

formations. However, this only applies to cases after 2004 when this mechanism was 

established. (3) The (Small) Plenary or Grand Chamber, as larger formations, can bring on 

board a larger number of Judges and, via their greater legitimacy, either impact how subsequent 

smaller formations will discuss a case (create convergence), unify incoherent case-law (create 

convergence), or overrule a (settled) case-law (create divergence). (4) The smaller chamber 

formations could create divergence. If cases go to different chambers constantly, Judges have 

less incentive to adapt the perception of any one chamber. However, sending cases to smaller 

formations can also indicate their routine nature, meaning that Judges trying to manage their 

workload would be more inclined to stick to previous cases rather than reinvent the wheel. (5) 

Likewise, the decision to omit the Advocate-General opinion, can also indicate routine. (6) The 

Judge-Rapporteur as the Judge with the deepest knowledge of the case can create convergence 

if they are reappointed regularly, but create divergence if this is not the case. (7) The terse style 

used by the Court is likely to allow for divergence where reasons for decisions are stated rather 

than explained. (8) The use of (meta-)teleological argumentation can establish shared 

objectives and purposes around which Judges can converge, but the tendency to use broad, 

sweeping principles with contested meanings, like equality, would lessen the impact that these 
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have. (9) The Court’s tendency towards its own case-law, using it as a source of arguments and 

seldomly discussing its context, would allow for divergence, as the arguments can be 

decontextualised to change their meaning. However, recognition of previous decisions should 

create a base-level of convergence, especially in situations where case-law is perceived as 

“settled.” (10) Finally, the single voice approach, or collegiate decision making, means that 

more Judges are brought on board with a decision (convergence), but can lead to less concise 

reasoning and use of more abstract concepts, which would make it easier to fit the decisions to 

their perception later on (divergence). 

As most of these factors can thus theoretically create both convergence and divergence, the 

next step will be to see how they are actually being used and which effect they create. I will do 

so in two separate case-studies, which follow the same structure. For each case-study, I will 

first identify periods of convergence or divergence. To do this, I will identify predominant 

schemata of perception for the fact-situations at hand in the case-study. I will then see which 

cases exhibit which schemata. Where these alternate between cases, divergence persisted. 

Where, however, they by-and-large exhibit the same schema or schemata, this indicates 

convergence. In a second step, I will then analyse whether for each of these periods divergence 

or convergence can be explained by reference to the structural factors from the Second Part. 

The first case-study includes cases on childcare-related benefits that are exclusive to the mother 

of the child. 13 cases from 1983 until 2020 dealt with this issue. The predominant schemata 

here are aligned around the question of whether childcare is perceived primarily as the mother’s 

domain or as a matter for both parents equally, and the question of whether childcare-related 

benefits should compensate, or help to reconciliate work and care. The second case-study 

concerns workers on parental leave and their access to (social and other) benefits. In consists 

of 20 cases from 1999 until 2021. The predominant schemata in that case-study revolve around 

whether workers on parental leave are in an advantageous position as compared to other 

workers, or should be treated as workers, and whether parental leave is a personal choice of 

those who take it, or concerns a common responsibility. 



 

 
 

 

 

B. Men and Women in Childcare 

I. What is it all about? 

The first case-study will deal with the apparent or seeming contradictions in the Court’s 

perceptions of the childcare responsibilities of mothers and fathers. The fact pattern in these 

cases is that childcare related benefits such as care-related leave, payments, social credits, or 

other advantages are reserved for women and withheld from men. The study only includes 

cases in which the Court touched upon the issue of childcare, the role the different parents play 

in it, and how the relationship between care and work should be structured. In total, it includes 

13 cases spanning from 1983 until 2020.559 

It excludes cases where the discriminatory criterion may be based on these roles but this aspect 

is ignored by the Court.560 It also does not deal with the related field of surrogate motherhood.561 

While these cases also reveal aspects of the Court’s perception of motherhood,562 they do not 

touch upon caring responsibilities. It should finally be noted that the cases do not represent the 

diversity of family life, nor is discrimination against, for example, homosexual couples or 

 

559 For an overview of all the cases contained in the study, see Annex C.I. 
560 See Judgment of 13 November 2008, Commission of the European Communities v Italian Republic, C-46/07, 

[2008] ECR I-00151 (subsequently “Commission v Italy (2008)“), where the Italian government referred 
vaguely to ‘sociocultural sources of discrimination’ as a justification for different retirement ages for female 
and male employees, which the Court did not pick up; see further, Judgment of 5 November 2019, 
European Commission v Republic of Poland, C-192/18, EU:C:2019:924 (subsequently “Commission v Poland 
(2019)”), where the early retirement for female workers depended on the number of children they have 
had, but which the Court again did not approach under the aspect of childcare at all. 

561 Judgment of 18 March 2014, Z v A Government Department and The Board of Management of a Community 
School, C-363/12, ECLI:EU:C:2014:159; Judgment of 18 March 2014, C D v S T, C-167/12, 
ECLI:EU:C:2014:169. 

562 See, e.g., Susanne Burri, ‘Care in Family Relations: The Case of Surrogacy Leave’, European Journal of Law 
Reform 17, no. 2 (2015): 279–81; Eugenia Caracciolo di Torella and Petra Foubert, ‘Surrogacy, Pregnancy 
and Maternity Rights: A Missed Opportunity for a More Coherent Regime of Parental Rights in the EU’, 
European Law Review 40, no. 1 (2015): 57–59. 
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trans* or non-binary persons addressed. The Court has not yet dealt with cases regarding their 

discrimination in childcare-related provisions.563  

In all cases in question, the relevant distinction was therefore that between women and men, 

and are thus about male discrimination with a connexion to childcare.564 However, beyond the 

apparent discrimination against fathers, scholars have also called out the stereotyping inherent 

in these approaches,565 and pointed out that this may hinder the equal participation of women 

in the labour market.566  

In the following Sections, I will first introduce the schemata of perception through which 

women and men’s roles in childcare are perceived in the Court’s case-law.567 I will then identify 

which of the introduced schemata of perception each case exhibits,568 before moving on to 

analyse whether stability and changes in the occurrence of these schemata can be explained by 

the structural factors identified in the Second Part of this thesis.569  

II. Carers and Care: The Distinctions and the Schemata 

I will analyse the Court’s case-law on women and men in childcare from two distinct 

standpoints. The first one distinguishes which of the parents is responsible for care, namely 

between equal care on the one hand, and the special relationship between mother and child on 

the other (the “carer distinction”). This distinction askes “who cares?” Case-law relating to 

this distinction is informed by assumptions about the role of parents in the upbringing of 

children. It encompasses a range of different types of family models, ranging from traditional 

 

563 See, e.g., Sagmeister, ‘Mutterschutz, Papa-Monat und heteronormative Familienorganisation’, 123–25. 
564 I am aware of the impression created by a male author picking as a first example for an equality law study 

cases related to male discrimination. I can only point out that pivotal to this decision were a number of 
texts by female scholars concerning the inherent stereotyping towards women as primary caretakers 
implicit in the disadvantaging of men in this area. 

565 Fredman, ‘EC Discrimination Law’, 126–27; Clare McGlynn, ‘Pregnancy, Parenthood and the Court of Justice 
in Abdoulaye’, European Law Review 25, no. 6 (2000): 660–61; Susanna Eneteg, ‘EC Labor Law. Do Men 
Become Fathers’, Columbia Journal of European Law 11, no. 2 (2005): 434–35; Busby, A Right to Care?, 
142–43; Grace James, ‘Forgotten Children. Work-Family Reconcilitation in the EU’, Journal of Social Welfare 
and Family Law 34, no. 3 (2012): 368–70; Timmer, ‘Gender Stereotyping in the Case Law of the EU Court 
of Justice’, 40–42. 

566 Mancini and O’Leary, ‘New Frontiers’, 336; Eneteg, ‘EC Labor Law’, 432; Timmer, ‘Gender Stereotyping in 
the Case Law of the EU Court of Justice’, 39. 

567 Below, II. 
568 Below, III. 
569 Below, IV. 
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perspectives with a male breadwinner and a female carer to those embracing full transformative 

equality.570 

Judges may read the facts of the case and assume that it will usually be the mother who raises 

the children involved (“mothers-as-carers schema”). This can be due to a normative 

perspective, that considers mothers to be natural carers,571 or an empirical perspective that 

recognises that de facto mothers are still the primary care-takers and issues that arise from this 

should be addressed by the law.572 An example of the normative position would be the 

Commission v Italy (1983) decision on a form of adoption leave reserved to women. The Court 

held that this was not discriminatory, apparently perceiving it as the natural role of the mother 

to integrate the child into the family.573 An example of the latter would be Lommers. Here, the 

Court argued that privileged access to childcare facilities could be restricted to female 

employees in order to promote their integration into the labour market.574 It argued that de facto 

it was primarily women who gave up their career due to care responsibilities.575 However, it 

was only able to establish this by taking a narrow view that excluded the effect of the measure 

on male employee’s partners.576 It implicitly worked on the assumption that they would usually 

have a partner at home who could take care of the children, instead.577 This perception can 

 

570 The literature and concepts are legion, for typologies, see e.g., Tamara Hervey, ‘Sex Equality in Social 
Protection: New Institutionalist Perspectives on Allocation of Competences’, European Law Journal 4, no. 
2 (1998): 200–203 and passim.; R. Mahon, ‘Child Care: Toward What Kind of “Social Europe”?’, Social 
Politics: International Studies in Gender, State & Society 9, no. 3 (1 December 2002): 343–79; Michelle 
Weldon-Johns, ‘EU Work-Family Policies Revisited: Finally Challenging Caring Roles?’, European Labour Law 
Journal 12, no. 3 (2021): 3–7. 

571 For a historical overview, see Busby, A Right to Care?, Chapter 2 passim; with regard to the European Union, 
see also McGlynn, ‘Ideologies of Motherhood’, 31-34 et passim; Nicole Busby, ‘The Evolution of Gender 
Equality and Related Employment Policies: The Case of Work–Family Reconciliation’, International Journal 
of Discrimination and the Law 18, no. 2–3 (2018): 110–11; James, ‘Forgotten Children’, 368–70; similar 
perspectives are also taken by some feminists advocating for a ‘difference approach’, see, e.g., McGlynn, 
‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 661; J. Kevin Mills, ‘Childcare Lewav: 
Unequal Treatment in the European Economic Community’, University of Chicago Legal Forum, 1992, 505–
7. 

572 Fredman, ‘EC Discrimination Law’, 1992, 126–28; Sabine Mair, ‘Why Less Is Not Always More. Mother’s 
Pensions and Parenthood in WA’, Common Market Law Review 58 (2021): 216–20. 

573 Commission v Italy (1983) paragraph 16. 
574 Judgment of 19 March 2002, H. Lommers v Minister van Landbouw, Natuurbeheer en Visserij, C-476/99, 

[2002] ECR I-2891 (subsequently “Lommers”), paras 32–38. 
575 Lommers paragraph 37. 
576 Lommers paragraphs 45–47. 
577 See, e.g. Sandra Fredman, ‘Reversing Roles: Bringing Men into the Frame’, International Journal of Law in 

Context 10, no. 4 (2014): 453. See further below, III.2. 
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regularly be identified in cases in which certain rights related to parenthood are reserved for 

women, despite there being no biological reason to do so. 

Conversely, the Judges may assume that men and women can or should play an equal part in 

childcare (“equal-care schema”). This is usually informed by the position that parents are 

equally capable of fulfilling caring responsibilities and should be equally able to do so.578 

However, such assumptions are potentially blind to structural discrimination. Women are 

perceived like men, denying them legal rules which would address the de facto disadvantages 

which they face in their role as carers.579 Therefore, equal-care positions can also be informed 

by more transformative ideas that aim for shared-care. An example of a case perceived through 

the equal-care schema is Griesmar. The Court rejected arguments by the French government 

regarding de facto disadvantages of mothers with regard to pensions on the assumption that 

these would equally apply to men if they took part in childcare.580 

The second distinction commonly found in the Court’s case-law on childcare concerns how 

disadvantages suffered as a result of childcare are to be offset (“work-care distinction”). It 

asks how to best offset disadvantages suffered by carers. Thus, it distinguishes perceptions 

according to what means they consider appropriate and sufficient.581  

One the one hand, it may be considered sufficient to compensate disadvantages suffered by 

carers detached from their participation in the labour market through the use of childcare 

benefits, pension credits, etc. (“compensation schema”). Positively put, these are perspectives 

 

578 Fredman, ‘Reversing Roles’, 449–51; Petra Foubert, ‘Child Care Leave 2.0 - Suggestions for the 
Improvement of the EU Maternity and Parental Leave Directives from a Rights Perspective’, Maastricht 
Journal of European and Comparative Law 24, no. 2 (2017): 259–61; Prechal, ‘Equality of Treatment, Non-
Discrimination and Social Policy’, 538–39; Prechal, ‘Equality of Treatment, Non-Discrimination and Social 
Policy’, 538–39; Timmer, ‘Gender Stereotyping in the Case Law of the EU Court of Justice’, 38–39, and 40–
42. 

579 Ayada, ‘What about Men?’, 617–20; Annick Masselot and Eugenia Caracciolo di Torella, ‘Pregnancy, 
Maternity and the Organisation of Family Life. An Attempt to Classify the Case Law of the Court of Justice’, 
European Law Review 26, no. 3 (2001): 258–59; Marie Mercat-Bruns, ‘The Coherence of EU 
Antidiscrimination Law. A Look at Its Systemic Approach in Light of Relational Grounds of Discrimination 
and Collective Norms in Employment’, in The European Union as Protector and Promoter and Equality., ed. 
Thomas Giegerich, European Union and Its Neighbours in a Globalized World (Springer, 2020), 190–91; 
Mulder, ‘Promoting Substantive Gender Equality’, 44; generally, MacKinnon, Feminism Unmodified, 33–37, 
72–73. 

580 Griesmar paragraph 56. 
581 Eugenia Caracciolo di Torella and Annick Masselot, Reconciling Work and Family Life in EU Law and Policy 

(New York, NY: Palgrave Macmillan, 2010), 11–13; Hervey, ‘Sex Equality in Social Protection’, 208–9. 



 

113 
 

according to which care should be valued monetarily.582 Negatively put, they fail to address the 

causes of disadvantages and instead pay “guilt money,”583 set monetary incentives for carers to 

stay at home,584 or increase their cost of employment to such a degree as to reduce their chances 

on the labour market.585 Here, the example would be Abdoulaye, where the Court perceived a 

payment as just compensation for disadvantages at work rather than seeking to improve the 

compatibility of work and care by questioning the disadvantages themselves, some of which 

appeared to conflict with EU equality law.586 On the other hand, there are perceptions informed 

by the idea that a measure should facilitate the compatibility of childcare and work 

(“reconciliation schema”). Such an approach does not deny the need for compensation, but 

sees it as a way to help workers remain on the labour market while taking care of family life. 

It is thus part of transforming the work-care relationship and making it more amenable to 

atypical forms of labour, which are commonly held by (female) carers.587 At the same time, 

such a reconciliation approach can be criticised as overvaluing integration into the labour 

market588 and devaluing care by treating it as merely an obstacle to productivity.589 An example 

for this would be Griesmar, which concerned a special service credit for mothers. The Court 

rejected a justification of these credits as positive action since they only compensated 

 

582 In its strongest form, this is articulated as a ‘pay for housework’ concept, see, e.g., Hervey, ‘Sex Equality in 
Social Protection’, 208. 

583 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 659. 
584 Busby, A Right to Care?, 140; Petra Foubert and Alicia Hendricks, ‘Additional (Maternity) Leave for Women 

Only? The Court of Justice Refines Its Hofmann Test in Syndicat CFTC (C-463/19) yet Forgets about the 
Children’, Maastricht Journal of European and Comparative Law 28, no. 6 (2021): 916; Fredman, ‘EC 
Discrimination Law’, 1992, 127; Mahon, ‘Child Care’, 350–52; Mills, ‘Childcare Lewav: Unequal Treatment 
in the European Economic Community’, 514; Mechthild Veil, ‘Familienpolitik ohne Gleichstellungspolitik? 
Zu einigen Paradoxien aktueller familienpolitischer Intervention in Deutschland’, Feministische Studien, no. 
2 (2010): 220–21. 

585 Sandra Fredman and Judy Fudge, ‘The Legal Construction of Personal Work Relations and Gender’, 
Jerusalem Review of Legal Studies 7, no. 1 (2013): 121. 

586 Abdoulaye paragraphs 16–20. 
587 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 112–26; Cathryn L. 

Claussen, ‘Incorporating Women’s Reality into Legal Neutrality in the European Community: The Sex 
Segregation of Labor and the Work-Family Nexus’, Lawn Policy in International Business 22, no. 4 (1991): 
800–804; Foubert, ‘Child Care Leave 2.0’, 259–61; Sabrina D’Andrea, ‘Fluctuating Concepts of Gender 
Equality in EU Law: A Conceptual, Legal and Political Analysis of EU Policy, Law and Case-Law Concerning 
Work and Care (1980-2020)’ (PhD Thesis, Florence, European University Institute, 2021), 160–61, 
https://cadmus.eui.eu/handle/1814/70998. 

588 Grace James, ‘Mothers and Fathers as Parents and Workers: Family-Friendly Employment Policies in an Era 
of Shifting Identities’, Journal of Social Welfare and Family Law 31, no. 3 (2009): 278–79. 

589 Busby, A Right to Care?, 25–26; Fredman, ‘EC Discrimination Law’, 1992, 130–32; Egan, ‘Gendered 
Integration’, 25; Masselot and Caracciolo di Torella, ‘Pregnancy, Maternity and the Organisation of Family 
Life’, 257–58. 
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disadvantages after retirement. This, the Court held, could not help carers when they actually 

needed the help – namely while they were actually working.590 

 

 

Figure 2: Parameters of childcare perspectives. The horizontal axis represents the work-care distinction with the 
compensation schema on the far left and the reconciliation schema on the far right. The vertical axis represents the carer 
distinction with the traditional mothers-as-carers schema on the top and the equal care schema on the bottom. The arrows 
indicate the temporal progression between the cases (by Author). 

As should have become apparent, these categories are not meant to indicate a normative 

preference or an idea of progression. Each perception encompasses a variety of normative 

positions, that can, in part, overlap. For example, paid maternity leave can be perceived as a 

way to reconcile work and family life, for a mother, without extending this right to fathers. It 

can also be seen as purely compensatory for either parent, if formulated gender-neutrally, even 

if this will have the de facto effect of primarily impacting women due to their prominence in 

care-work. The basic overview above in Figure 2 shows the four schemata associated with the 

two distinctions. In the subsequent Sections I will go through the various cases and analyse 

 

590 Griesmar paragraph 65. See further below, III.3.b. 



 

115 
 

which schemata they exhibit, then place them on the graph. I will begin with the upper-left 

quadrant, cases exhibiting the special-relationship and compensation schemata, and then work 

clockwise. 

III. The Schemata of Perception 

1. The Special Relationship of Mothers with their Children 

This first Subsection will deal with cases located in the 

upper-left quadrant of the graph, that is, those that 

perceive cases through the compensation and mothers-as-

carers schemata. In order to provide a better overview, I 

further subdivided this Subsection into (a) cases that deal 

with maternity and other forms of childcare-related leave, 

and (b) Abdoulaye as the only case in this quadrant that 

deals with other forms of benefits.  

a. Maternity Leave from Commission 

v Italy (1983) to Syndicat CFTC 

In the field of childcare, the Court has long been accused of promoting an image of mothers as 

primary carers. The judges, critics argue, perceive women through a traditionalist or essentialist 

perspective, in which their natural role is that of raising children.591 This is particularly reflected 

in the Court’s approach to maternity leave: such leave is permissible insofar as it serves one of 

two purposes, namely “a woman's biological condition during pregnancy and thereafter until 

such time as her physiological and mental functions have returned to normal after childbirth” 

or “the special relationship between a woman and her child over the period which follows 

pregnancy and childbirth, by preventing that relationship from being disturbed by the multiple 

burdens which would result from the simultaneous pursuit of employment.”592 While the first 

part of this formulation, the protection of a woman’s biological condition during pregnancy 

and immediately thereafter, has by and large been accepted as relatively unproblematic from 

 

591 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 660–61; Busby, A Right to Care?, 
142–43; Masselot and Caracciolo di Torella, ‘Pregnancy, Maternity and the Organisation of Family Life’, 
258; O’Leary, Employment Law, 218–19. 

592 Hofmann paragraph 25. 

Quadrant 1: Mothers-as-carers and 
Compensation (by Author) 
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the perspective of childcare,593 it is the second part of the formulation, the special relationship, 

that is usually decisive when distinguishing maternity leave from other forms of childcare-

related leave. As I will discuss below, the special relationship formulation is often employed 

in a quasi-biological or naturalistic way which leads to the sanctioning of a specific perspective 

of mothers as primary carers (that is, the mothers-as-carers schema). This perspective is evident 

in cases in which certain rights related to parenthood are reserved for women, despite there 

being no biological reason for it. 

As early as Commission v Italy (1983) the Court had held it acceptable to reserve a special 

adoption leave akin to maternity leave for women in order to approximate as closely as possible 

the entrance of the adopted child into the family to that of a new-born child.594 As pointed out 

by Masselot and Caracciolo di Torella, there is no biological reason for this right to be reserved 

to the mother.  It is instead founded on the assumption that it is for the mother of an adopted 

child, but not the father, to form a natural caring relationship to the child.595 Seeing the case 

through this schema results in a perception of adoption leave as analogous to maternity leave. 

One way in which this naturalistic view has been perpetuated is in the application of the special 

relationship formulation the Court first coined in Hofmann in 1984. The case concerned 

supplementary maternity leave after the statutory minimum period. The Court privileged 

provisions protecting this special relationship by reference to Article 2(3) Equal Treatment 

Directive (1976). That article excludes from the scope of the directive “provisions concerning 

the protection of women, particularly as regards pregnancy and maternity.”596 Since Hofmann, 

this formulation has been used to distinguish maternity protection, which is a justified 

exception to the principle of equality, from other forms of childcare protection. The latter 

cannot justifiably be made available exclusively to women. The problem is that such a 

distinction is not as clear cut as the naturalistic formulation of the “special relationship” 

indicates. The formulation is applied not only to the Equal Treatment Directive (1976) and its 

 

593 It does have some prominent critics, however; see on the position of Ginsburgh, for example, Suk, 
‘Feminism and Family Leave’, 453. 

594 Commission v Italy (1983) paragraph 16. 
595 Masselot and Caracciolo di Torella, ‘Pregnancy, Maternity and the Organisation of Family Life’, 244. 
596 Hofmann paragraphs 25–26. 
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successors, but also to determine whether provisions fall under the Pregnant Workers Directive, 

which includes provisions on maternity leave, or the Parental Leave Directive.597 

As the exact nature and content of the “special relationship” between mother and child was left 

vague in the Court’s judgments, Member States (or their courts) had broad discretion to 

determine whether a leave falls under one or the other.598 Indeed, the formula, seemingly based 

on biological necessity and women’s special relationship after childbirth, has been accused of 

serving as a vehicle for the essentialist599 and traditionalist600 perception of women as primary 

carers. For a formula that calls upon biology, the Court is reluctant to apply a hard cap. It is 

telling that the Court in Hofmann not only referred to biological circumstances and the special 

relationship but also held that the purpose of EU law was not to rewrite family organisation.601 

The Court did not discuss or contemplate any temporal limitations, despite the supplementary 

maternity leave at issue lasting up to six months after the compulsory leave.602 Hence the special 

relationship between mother and child could be extended considerably timewise. Reserving 

this leave – which the legislator considered an addition to, rather than a necessity for a mother’s 

recovery – for mothers while excluding fathers suggested that the reasoning was not based on 

biological necessity.603 

This is particularly apparent in Betriu Montull. In this case, the provisions in question allowed 

a mother with a claim to additional maternity leave to transfer this claim to the father. The 

national court had asked for a preliminary ruling based on the assumption that the leave in 

 

597 See the cases Betriu Montull; and Judgment of 18 November 2020, Syndicat CFTC du personnel de la Caisse 
primaire d’assurance maladie de la Moselle v Caisse primaire d’assurance maladie de Moselle, C-462/19, 
EU:C:2020:932, (subsequently “Syndicat CFTC”) discussed just below. 

598 Petra Foubert, ‘The Legal Protection of the Pregnant Worker in the European Community: Sex Equality, 
Thoughts of Social and Economic Policy and Comparative Leaps to the United States of America’, Studies 
in Employment and Social Policy 15 (The Hague, Kluwer law international, 2002); Foubert and Imamović, 
‘The Pregnant Workers Directive’, 312; see also Cathryn Costello and Gareth Davies, ‘The Case Law of the 
Court of Justice in the Field of Sex Equality Since 2000’, Common Market Law Review 43 (2006): 1608–9,  
arguing that lengthy maternity leave of up to two years includes an element of parental leave. 

599 Clare McGlynn, ‘Reclaiming a Feminist Vision. The Reconciliation of Paid Work and Family Life in European 
Union Law and Policy’, Columbia Journal of European Law 7, no. 2 (2001): 244; Busby, A Right to Care?, 
142. 

600 Sean Pager, ‘Strictness vs Discretion. The European Court of Justice’s Variable Vision of Gender Equality’, 
American Journal of Comparative Law 51, no. 3 (2003): 567. 

601 Hofmann paragraph 24; See also, McGlynn, ‘Ideologies of Motherhood’, 39; Timmer, ‘Gender Stereotyping 
in the Case Law of the EU Court of Justice’, 40. 

602 Hofmann paragraphs 6, 9, 27–28. 
603 Burri and Prechal, ‘Comparative Approaches to Gender Equality’, 220; Caracciolo di Torella and Foubert, 

‘Surrogacy, Pregnancy and Maternity Rights’, 244; Foubert and Imamović, ‘The Pregnant Workers 
Directive’, 312. 
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question fell under the Parental Leave Directive. The Court, however, extended its answer to 

include the Pregnant Workers Directive.604 It found that the leave in question constituted 

maternity leave under Article 8 Pregnant Workers Directive, and thus fell under the maternity 

protection exception of Article 2(3) Equal Treatment Directive (1976). It established that the 

leave in question in fact was maternity leave, mainly because it was partly compulsory and to 

be taken immediately after confinement.605 It subsequently analysed whether the Pregnant 

Worker Directive allows a construction by which the mother can transfer part of her maternity 

leave to the father.606 It found that since it is not compulsory for the mother to take additional 

maternity leave,607 there can be no problem with her transferring it to the father while it still 

being maternity leave.608 In other words, even though the mother can transfer her claim to the 

father, the father has no claim of his own. On the basis of the special relationship formula609 it 

went on to find that the provision in question falls under the maternity protection exception of 

Article 2(3) Equal Treatment Directive (1976) by laconically stating that “[a] measure such as 

that at issue in the main proceedings is, in any event, intended to protect a woman’s biological 

condition during and after pregnancy.”610 

This line of reasoning is curious: if the leave is transferrable, how special is the relationship 

between mother and child, and how does it protect a women’s biological condition if it is taken 

by the father? Of course, the argument can still be that in Betriu Montull the supplementary 

leave was very close to the statutory requirement of at least fourteen weeks,611 and, by making 

it transferrable, childcare was at least to a certain degree opened up for men.612 The Court, 

 

604 Betriu Montull paragraphs 40–47. 
605 Betriu Montull paragraphs 43–45. 
606 Betriu Montull paragraph 51. 
607 Betriu Montull paragraph 57. 
608 Betriu Montull paragraph 58. 
609 Betriu Montull paragraph 62. 
610 Betriu Montull paragraph 63. 
611 Miguel de la Corte Rodríguez, ‘Maternity Leave and Discrimination Against Fathers. Current Case Law of 

the Court of Justice of the European Union and the Way Forward’, International Comparative Jurisprudence 
4, no. 1 (2018): 34–35; Jule Mulder, Indirect Sex Discrimination in Employment: Theoretical Analysis and 
Reflections on the CJEU Case Law and National Application of the Concept of Indirect Sex Discrimination.  
(LU: European Commission, European Network of Legal Experts in Gender Equality and Non-Discrimination, 
2021), 110. In fact, the leave in question consisted of six weeks compulsory leave and ten weeks 
supplementary leave, the latter being transferable. Since Article 8 Pregnant Workers Directive requires a 
minimum of 14 weeks of maternity leave, two of which must be compulsory, considering the ten weeks 
transferrable leave as parental leave would have implied that Spain failed to implement its obligation under 
the Pregnant Workers Directive. 

612 Nicole Busby, ‘Recognition of (Some) Men’s Parental Duties under EU Law’, International Labor Rights Case 
Law 2, no. 2 (2016): 257. 
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however, did not make any of these points. Its argument rested on the contention that since 

maternity leave need not be compulsory, it can thus also be transferrable. But this misses the 

point. The German government had argued in Hofmann that supplementary maternity leave 

allows mothers some flexibility when returning to work and takes account of the unique 

character of each mother-child relationship.613 The assumption from an equality standpoint 

would then be that this allows mothers to choose to return to work, depending on their needs.614 

This would restrict supplementary leave to instances where it is needed for the mother’s sake. 

But the Court did not restrict the special relationship formula in this way as becomes clear in 

Betriu Montull. At the point where the mother does not take the maternity leave for herself, the 

justification based on a special relationship between her and her child is disrupted.615 The 

character of the leave changes once it becomes transferrable. If the special relationship 

protected by maternity leave is or can only be that between mother and child, then the mother 

cannot be substituted by the father.616 Indeed, in Roca Álvarez three years earlier, it was 

precisely the fact that both men and women had access to the leave in question that meant the 

Court rejected the applicability of the special relationship formula.617 The perspective is thus, 

despite its language, social rather than biological, and reinforces the perception of women as 

the primary caretaker.618 Subsuming transferrable leave under the special relationship formula, 

which in turn is considered as protecting a biological condition, reveals a perception of mothers 

as biologically predisposed carers. 

To this day, the Court has not found a strict limit to the (temporal) extent of a mother’s special 

relationship to her children.619 However, Syndicat CFTC might constitute a tacit shift in this 

perception of the special relationship formula. The case concerned an additional leave of up to 

two years after statutory maternity leave, provided in a collective agreement. The leave was 

 

613 Hofmann paragraph 15. 
614 On the problematic relationship between the often paternalistic nature of compulsory leave and the 

collective action problems of voluntary leave, see Sagmeister, ‘Autonomy and Equality’, 112–14; and Julie 
C. Suk, ‘From Antidiscrimination to Equality: Stereotypes and the Life Cycle in the United States and 
Europe’, American Journal of Comparative Law 60, no. 1 (2012): 78–80. 

615 Cf. Wathelet, Betriu Montull paragraph 71. 
616 Mulder, ‘Pormoting Substantive Gender Equality’, 46. 
617 Judgment of 30 September 2010, Pedro Manuel Roca Álvarez v Sesa Start España ETT SA, C-104/09, [2010] 

ECR I-8677 (subsequently “Roca Álvarez“), paras 29, 31. 
618 See esp. Hervey and Shaw, ‘Women, Work and Care’, 51, who note how easily the Court shifts from 

maternity to motherhood; see further, Fredman, ‘EC Discrimination Law’, 1992, 127; Foubert and 
Imamović, ‘The Pregnant Workers Directive’, 311–14; Foubert, ‘Child Care Leave 2.0’, 252. 

619 Foubert and Imamović, ‘The Pregnant Workers Directive’, 312; Hervey and Shaw, ‘Women, Work and Care’, 
51. 
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partly paid and partly unpaid. It was restricted to mothers (but not fathers) bringing up children 

on their own.620 The case was decided under the Gender Equality Directive; however, the 

relevant provisions on maternity protection stayed largely the same as they were in the Equal 

Treatment Directive (1976).621 The Court, following Advocate-General Bobek,622 introduced, 

for the first time, criteria or guiding principles on how to distinguish maternity leave from other 

forms of childcare leave. These went beyond merely calling upon the special relationship.623 

Most importantly, it clarified that maternity leave cannot be prolonged in perpetuity624 being 

especially sceptical of the possibility to extend the leave for up to two years and the lack of 

compensation for parts of the leave.625 

On the carer-distinction, the case thus indicates a move towards a perception of mothers and 

fathers as equal-carers. The Court in this case perceived longer periods of leave as associated 

with childcare and, critically, sees that as a shared responsibility. In other words, in Hofmann 

and Betriu Montull, the special relationship included assumptions about a (biological) 

predisposition of mothers to care that needed to be protected. Maternity leave and parental 

leave were not clearly distinguished by the special relationship formula, because maternity and 

childcare were not perceived as clearly distinguished.626 Syndicat CFTC goes a long way, in 

that regard, to reducing that scope and introducing a clearer distinction between both kinds of 

leave. The special relationship is justified by biological necessity, it can thus no longer include 

other childcare duties.627 Yet, the Court still refrained from setting clear temporal limits or even 

guidance on how to determine such a limit in an individual case - and indeed the formulation 

leaves open whether this caution is caused by the length or the lack of maternity leave 

allowance. In the end, the Court left it for the national court to determine whether under these 

 

620 Syndicat CFTC paragraph 18. 
621 Article 28(1) Gender Equality Directive corresponds to Article 2(3) Equal Treatment Directive (1976), 

Article 28(2) Gender Equality Directive now explicitly refers to the Pregnant Workers Directive and Parental 
Leave Directive. 

622 For the reasoning see Advocate-General Bobek, Opinion of 9 July 2020, Syndicat CFTC du personnel de la 
Caisse primaire d’assurance maladie de la Moselle v Caisse primaire d’assurance maladie de Moselle, C-
462/19, EU:C:2020:550 (subsequently “Bobek, Syndicat CFTC”), paras 59–68, and for the criteria 
paragraphs 69-80. 

623 Syndicat CFTC paragraphs 58, 61–65. 
624 Syndicat CFTC paragraph 64. 
625 Syndicat CFTC paragraph 73. 
626 Miguel De La Corte-Rodríguez, ‘The First Revision of the Hofmann Case Law on Maternity Leave and 

Discrimination Against Fathers: Care-Giving as the Pivot?’, Industrial Law Journal 50, no. 2 (28 June 2021): 
316–17. 

627 De La Corte-Rodríguez, ‘The First Revision of Hofmann’, 317. 
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criteria the leave in question constituted maternity leave. Hence, while the Court saw a 

distinction between the two forms of leave, how to draw said line remains ambiguous.628 

On the work-care distinction, this traditionalist perception of women as caretakers has very real 

effects for families trying to share caring responsibilities. When maternity leave can be 

extended so considerably at the expense of shared parental leave, this clearly reinforces the 

stereotype of mothers as carers.629 More than this however, the financial effects of taking paid 

maternity leave rather than parental leave, which usually is less well subsidised (if at all), can 

swing the decision between shared care (with the father taking parental leave) and maternal 

care (taking maternity leave) quite decisively. This further perpetuates a social reality in which 

women are not only seen as, but in fact are, primary caretakers, with all the consequences this 

implies for their careers.630 Hence, on the work-care distinction, extending maternity leave and 

guaranteeing a better financial compensation for it as compared to the (gender neutral) parental 

leave, establishes a perception of maternity along the compensation schema. Mothers are 

incentivised to stay at home, interrupt their careers, and be compensated for that (with 

allowance or continued pay, but also continued accrual of pension benefits, etc.), such that the 

perception of a non-working parent is also enshrined.631 This approach does little to reconcile 

care and work, however. Accordingly, the role of maternity leave in reconciling family life and 

work is not discussed by the Court in any of the three cases.632 It does not improve mothers’ 

ability to compete or participate in the labour market,633 as it reinforces the stereotype that 

women are more expensive to employ.634 

As has already been indicated, there has been some development in the Court’s case-law. 

Commission v Italy (1983), the first of the cases, embraces the mother-as-carer perspective 

 

628 Foubert and Hendricks, ‘Additional (Maternity) Leave for Women Only?’, 6–7. 
629 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 72; Eneteg, ‘EC Labor 

Law’, 434–35; Fredman, ‘EC Discrimination Law’, 1992, 126–27. 
630 Costello and Davies, ‘The Case Law of the Court of Justice in the Field of Sex Equality Since 2000’, 1608–

1608; Fredman, ‘EC Discrimination Law’, 1992, 127; O’Leary, Employment Law, 218–19; on the also 
negative impact this has on childcare itself and the wellbeing of the children, see, James, ‘Forgotten 
Children’, 369–70. 

631 There is, however, in Pregnant Workers Directive, art 11 para 2 lit (a), a guarantee for workers on maternity 
leave to ensure their rights connected to the employment contract. 

632 Although the issue was raised by the Spanish court in Betriu Montull paragraph 28; see also, Susanne Burri, 
‘Parents Who Want to Reconcile Work and Care: Which Equality under EU Law?’, in Equality and Human 
Rights: Nothing but Trouble? Liber Amicorum Titia Loenen, ed. Marjolein van den Brink, Susanne Burri, and 
Jenny Goldschmidt (Utrecht: Netherlands Institute of Human Rights, 2015), 275; and further Bobek, 
Syndicat CFTC paragraph 54. 

633 de la Corte Rodríguez, ‘Maternity Leave and Discrimination against Fathers’, 38. 
634 Mancini and O’Leary, ‘New Frontiers’, 336. 
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most clearly. This is as it did not restrict maternity and pregnancy protection to biological 

conditions or the special relationship between a mother and her child that was introduced in 

Hofmann, but went so far as to extend it to adoption leave in order to harmonise this with 

natural childbirth. The factual situation of Betriu Montull, with the supplementary leave being 

so close to the required minimum length of maternity leave, and conceding the possibility to 

transfer it to a father, moves Betriu Montull somewhat closer to the equal-care schemata. Still, 

the Court’s reasoning did not expressly consider the equal-care aspect, and indeed endorses a 

biologistic interpretation of the special relationship formula. Syndicat CFTC, on the other hand, 

is an indication that the Court has moved away from this position and considers the special 

relationship more strictly in light of an equal-care paradigm. 

 

Figure 3: Placement of the special relationship cases (by Author). The horizontal axis represents the work-care distinction 

with the compensation schema on the far left and the reconciliation schema on the far right, the vertical axis represents the 

carer distinction with the traditional mother-as-carer schema on top and the equal-care schema on the bottom. Cases are 

placed in accordance with their correspondence to these schemata. 
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b. Compensation for Mothers: Abdoulaye 

While most prominent in cases concerning fathers’ access to additional childcare leave, 

Abdoulaye presents a case in which other childcare benefits were restricted to women, but 

similarly perceived. 

At issue in Abdoulaye, decided in 1999, were lumpsum payments by a company. These were 

paid to its female employees upon taking maternity leave.635 Male employees received no such 

payment regardless of whether they took time off work for childcare. The company had a 

similar payment, available to both female and male employees when they adopted a child.636 

The Court’s decision found that no discrimination had taken place, since workers on maternity 

leave were not comparable situation to those at work. It justified this with reference to several 

work-related disadvantages suffered by women on maternity leave.637 The case falls into the 

same category as Commission v Italy (1988) and Hofmann, combining a mothers-as-carers 

with a compensation perception, due to the way in which the Court constructs this comparison 

between employees on maternity leave and other employees. This comparison is built on the 

tacit assumption that mothers remain absent from work for long periods of time and approves 

compensating women for disadvantages rather than remedying them.638 

Some scholars argue that in Abdoulaye, the Court followed the non-comparator approach from 

its pregnancy case-law.639 However, the Court in fact did choose a comparator and merely found 

the situation to be incomparable.640 This can be contrasted to pregnancy cases where such a 

comparison is considered superfluous since pregnancy is exclusive to women.641 In choosing a 

comparator, the Court picked women on maternity leave and other workers instead of women 

on maternity leave and men and women on parental leave. The Court referred to the 

“occupational disadvantages inherent in maternity leave, which arise for female workers as a 

result of being away from work.”642 However, these included disadvantages that would clearly 

 

635 Abdoulaye paragraphs 4 and 5. 
636 Abdoulaye paragraph 6. 
637 Abdoulaye paragraph 20. 
638 On the relevance of comparisons in the Court’s anti-discrimination case-law, see above Part 1, D.II.2. 
639 Burri, ‘Comparison of Legal Contexts and Some Case Law of the EU and ECHR’, 92; Cichowski, The European 

Court and Civil Society, 105–6; McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 
656. 

640 Abdoulaye paragraphs 17–20. 
641 Fredman, ‘The Poverty of Equality. Pensions and the ECJ’, 99–100; O’Leary, Employment Law, 207–8. 
642 Abdoulaye paragraph 18. 
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be prohibited under Article 119 TE(E)C or the Equal Treatment Directive 1976, such as not 

being able to be proposed for promotion, not receiving performance-related salary increases, 

or being excluded from training programmes.643 Other disadvantages were mere assumptions, 

such as that due to changing technology “the adaption of a female worker returning from 

maternity leave becomes complicated.”644 As has been pointed out, such adaption problems are 

at least not generalisable:645 the underlying assumption appears to be that women taking 

maternity leave will stay home for a long time – a perception associated with the mothers-as-

carers schema.646 This means that they either take advantage of supplementary maternity leave, 

in which case the general payment to all women taking maternity leave rather than to those 

taking supplementary maternity leave would be questionable, or take up childcare 

responsibilities in general, e.g. via the use of parental leave. By embracing the perception of 

mothers as carers, the Court does not see this distinction, neglecting differences between female 

workers (e.g. that some may wish to return to work as soon as possible).647 

On the work-care distinction, offsetting occupational disadvantages is the sole purpose of the 

payment in Abdoulaye. In no way does the payment help integration into the labour market. 

Quite the opposite: the disadvantages addressed by it are largely themselves discriminatory and 

detrimental to the combination of care and work. But instead of calling attention to their 

illegality, the Court sanctions a perception which tacitly accepts their continued existence in 

exchange for what McGlynn has called “guilt money.”648 This compensation perspective 

sanctions the non-comparability of mothers and fathers by accepting and then compensating 

disadvantages. That is, again, not to deny that such disadvantages are real and need to be 

addressed. A contractual payment to offset them, however, normalises them as an agreed part 

of the employment relationship.649 

 

643 Abdoulaye paragraph 19; see also, Eneteg, ‘EC Labor Law’, 433; McGlynn, ‘Pregnancy, Parenthood and the 
Court of Justice in Abdoulaye’, 657–58; and O’Leary, Employment Law, 202–3. 

644 Abdoulaye paragraph 19. 
645 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 658, 662. 
646 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 658, 662. 
647 Foubert, ‘Legal Protection of the Pregnant Worker’, 141. 
648 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 658–59; see also Foubert, ‘Legal 

Protection of the Pregnant Worker’, 176–77. 
649 Busby, A Right to Care?, 140; Masselot and Caracciolo di Torella, ‘Pregnancy, Maternity and the 

Organisation of Family Life’, 245; McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 
658–59. 
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Furthermore, scholars also point to the stereotype inherent in the decision. As with cases like 

Hofmann, the Court sanctions a conception of parental rights as exclusively maternal rights.650 

This suggests a perception of childcare as something inherently female as in the mothers-as-

carers schema. Male childcare is not considered (or even perceived) by the Court.651 The effect 

of this is to reaffirm stereotypes about motherhood and fatherhood.652 It also perpetuates 

perceptions of women on the labour market as more costly than men due to expected absences 

during pregnancy and maternity – and in this case, furthermore lumpsum payments.653 A 

perception based on reconciliation would have had to address such short-comings. 

Some scholars, however, point out that Abdoulaye does not have the effect of restricting fathers 

from parental rights in general, but rather draws a distinction between maternity rights in a 

narrow sense on the one hand, and the capacity of men and women as parents on the other - 

thus delineating maternity from childcare in general.654 However, I find this argument 

unconvincing. As I will discuss below,655 the Court has in its later decision of Leone and Leone 

taken a more critical stance on the neutrality of maternity leave as a criterion for parental 

benefits.656 As that case suggests, maternity leave, since it is partly compulsory, can be used as 

a proxy for motherhood by female workers. The lack of clear distinction between childbearing 

and childrearing in that leave,657 means that it can be used as a criterion that apparently 

addresses biological peculiarities while actually being based on the assumption of mothers as 

carers. 

In the present case, the plaintiffs in the national proceedings argued that childbirth was a social 

event that concerned the whole family.658 They invited to Court to see the payment as a reaction 

to childbirth, not for disadvantages suffered as a result of maternity leave. A broader view of 

 

650 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 660–61. 
651 Busby, A Right to Care?, 140; Eugenia Caracciolo di Torella, ‘Brave New Fathers for a Brave New World? 

Fathers as Caregivers in an Evolving European Union’, European Law Journal 20, no. 1 (2014): 97; McGlynn, 
‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 659. 

652 McGlynn, ‘Reclaiming a Feminist Vision’, 267. 
653 Eneteg, ‘EC Labor Law’, 432; Mancini and O’Leary, ‘New Frontiers’, 336; Pager, ‘Strictness vs Discretion’, 

588; Olivia Smith, ‘Litigating Discrimination on Grounds of Family Status’, Feminist Legal Studies 22, no. 2 
(July 2014): 180–83. 

654 Burri and Prechal, ‘Comparative Approaches to Gender Equality’, 220–21; Pager, ‘Strictness vs Discretion’, 
567–68. 

655 See below, 3.b. 
656 Judgment of 17 July 2014, Maurice Leone and Blandine Leone v Garde des Sceaux, ministre de la Justice and 

Caisse nationale de retraite des agents des collectivités locales, C-173/13, EU:C:2014:2090 (subsequently 
“Leone and Leone”), paras 45–51. 

657 Ayada, ‘What about Men?’, 612; Foubert, ‘Legal Protection of the Pregnant Worker’, 116. 
658 Abdoulaye paragraph 7. 
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the purpose of this payment could have confirmed this. When determining the purpose of the 

maternity payment, the Court paid no attention to the adoption payment. This payment was 

smaller in sum than the maternity payment, but it could be claimed by either mother or father 

and did not require that (adoption) leave was taken. As it did not require taking adoption leave, 

the payment apparently did not seek to compensate occupational disadvantages. More likely is 

that it was designed to cover disadvantages or expenses connected to childcare more generally, 

as the litigants argued.659  

 

Figure 4: Placement of Abdoulaye in relation to the special relationship cases (by Author). The horizontal axis represents the 

work-care distinction with the compensation schema on the far left and the reconciliation schema on the far right, the vertical 

axis represents the carer distinction with the traditional mother-as-carer schema on top and the equal-care schema on the 

bottom. Cases are placed in accordance with their correspondence to these schemata, Abdoulaye is highlighted as the new 

case. 

The question was then, if these more general disadvantages or expenses were also covered by 

the maternity payment. For these two payments to be coherent, the reason for the adoption 

payment could be assumed to also justify the maternity payment. The maternity payment could 

then theoretically be split up into one payment available only to mothers to account for 

 

659 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 656. 
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occupational disadvantages due to maternity leave, and one available to both mother and father 

on the same basis as the adoption payment.660 However, the Court did not question the intention 

of the maternity leave payment in this regard and in fact did not consider the adoption leave 

payment at all in its reasoning. 

On the two distinctions, Abdoulaye thus joins cases like Hofmann and Commission 

v Italy (1988). Despite being decided on the question of comparability instead of the protection 

maternity, it produces the combination of a mothers-as-carers perception, reducing childbirth 

and care to a merely female event, and compensation rather than reconciliation, sanctioning 

payments to offset disadvantages faced by working mothers. 

2. Mothers as Workers and Carers: Lommers and childcare facilities 

The next quadrant is the combination of the mothers-as-

carers schema with the reconciliation schema. The sole 

situated here is Lommers. At stake in this case was a 

nursery scheme by the Netherlands Ministry for 

Agriculture that provided subsidised nursery places for 

female workers, with the option for male workers to 

access them only in cases of emergency. One such 

emergency was a male official bringing up children on his 

own. The plaintiff in the main proceedings argued that the 

provision was discriminatory, as it disadvantaged his wife who was in full employment and 

had no such access to nursery places. The Ministry defended the provision on the basis that 

fewer women than men were employed by the Ministry and so providing subsidised nursery 

places could help to tackle access problems for female employees. The Court agreed with the 

Ministry: while recalling its decisions in Commission v France (1988) and Griesmar as to the 

equal qualification of women and men as parents,661 it found that due to the significant under-

representation of women in the Ministry662 and the fact that a lack of nursery facilities may 

cause more women to terminate their employment,663 the differential treatment actually 

 

660 Similarly, Busby, A Right to Care?, 140; See furhter, McGlynn, ‘Pregnancy, Parenthood and the Court of 
Justice in Abdoulaye’, 656. 

661 Lommers paragraph 30. 
662 Lommers paragraph 36. 
663 Lommers paragraph 37. 

Quadrant 2: Mothers-as-carers and 
Reconciliation (by Author) 
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constituted positive action under Article 2(4) Equal Treatment Directive (1976) and was thus 

not discriminatory.664 

In Lommers, the Court referred to the principle of equal care,665 and warned against perpetuating 

traditional caring roles.666 However, in its crucial proportionality assessment, it chose a narrow 

focus on the comparison between female and male workers at the Ministry and how the 

decision would affect them. It thus excluded spill over effects on male workers’ families, 

particularly the employment of their wives. From this perspective, it therefore advanced the 

female carer stereotype and restricted integration into the labour market to a small circle of 

ministry employees667. Some scholars argue that a broader vision would disproportionally 

require the employer to take into account factors beyond their control.668 However, as Thüsing 

points out, this narrow perspective does not sit well with a perception of gender equality, as it 

would end up a zero-sum game, where benefits for some women are bought by disadvantages 

for others.669 The failure to take due account of its judgment’s effects on a male employee’s 

partner can be interpreted as the Court still perceiving childcare as primarily female. The Court 

saw cases in which a father requires childcare facilities as exceptional instances that occur only 

when there is no mother.670 Critics point out that this is based on and reinforces the assumption 

that at least commonly, the mother will be able to take care of the children.671 This explains 

why the Court took a narrow view that included only the women working at the ministry. They 

fulfilled the double requirement of being women, and thus in need of childcare facilities, and 

not having a female partner who could look after the children for them. The case thus exhibits 

the mothers-as-carer schema despite references to equal care. 

 

664 Lommers paragraph 38. 
665 Lommers paragraph 30. 
666 Lommers paragraph 41. 
667 Lizzie Barmes and Sue Ashtiany, ‘The Diversity Approach to Achieving Equality. Potential and Pitfalls’, 

Industrial Law Journal 32, no. 4 (2003): 288; Busby, A Right to Care?, 142; Caracciolo di Torella and 
Masselot, Caring Responsibilities in European Law and Policy, 72; Sagmeister, ‘Autonomy and Equality’, 
107–8. 

668 Astrid Epiney, ‘Neuere Rechtsprechung des EuGH in den Bereichen institutionelles Recht, allgemeines 
Verwaltungs-recht, Grundfreiheiten, Umwelt- und Gleichstellungsrecht’, Neue Zeitschrift für 
Verwaltungsrecht 20, no. 5 (2001): 566; Sagmeister, ‘Autonomy and Equality’, 108. 

669 Gregor Thüsing, ‘Gleichbehandlung männlicher und weiblicher Arbeitnehmer: Ausnahmen bei 
Maßnahmen zur Förderung der Chancengleichheit’, Der Betrieb 55, no. 27/28 (2002): 1454. 

670 Lommers (C-476/99), paras 45-47. 
671 Caracciolo di Torella, ‘Brave New Fathers’, 99; Eneteg, ‘EC Labor Law’, 435; Fredman, ‘Reversing Roles’, 

453. 
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On the other hand, the Court’s perspective also endorsed a reconciliation of work and care. It 

assumed that childcare facilities would increase equality since they allow women to combine 

care and work.672 This makes it distinguishable from cases such as Hofmann, which were 

justified by the pregnancy and maternity protection under Article 2(3) Equal Treatment 

Directive. Lommers was justified as a positive action case under Article 2(4) Equal Treatment 

Directive. The Court argued that the primary objective of the measure was “to facilitate the 

exercise of the occupational activity of the employees concerned.”673 It also pointed out that 

positive action is to improve women’s compatibility on the labour market.674 The rhetoric of 

this paragraph is already close to that of the reconciliation schema: facilitation of work. It can, 

however, be argued that pregnancy and maternity protection may naturally correlate to the 

compensation schema, whereas any form of positive action suggests taking a reconciliation 

schema of perception. 

In reading Lommers as an equal treatment case, the Court already indicated that it did not 

consider the subsidised nursery places a compensation for disadvantages suffered by mothers 

on the employment market. This would have led the Court down a different path. They could 

have been considered “pay” under Article 119 TE(E)C,675 making the positive action exception 

less accessible.676 And even under the positive action case-law, the result was not necessarily 

predetermined. It could have been considered a measure to achieve equality of result, bringing 

the case in line with Kalanke or Abrahamson, rather than equality of opportunity, like in 

Marschall or Badeck. Since positive action only justifies equality of opportunity, this would 

have meant that the measure would have been rejected.677 

Finally, later cases that deal with periods of childcare-related leave, pregnancy and maternity 

protection, such as Roca Alvarez678 or Maïstrellis,679 were also influenced by a perception based 

 

672 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 71–72; O’Leary, 
Employment Law, 224–25. 

673 Lommers paragraph 29. 
674 Lommers paragraphs 32, 38. 
675 Franzen, ‘Art 157 TFEU’, 226 paragraph 21; Pager, ‘Strictness vs Discretion’, 586. 
676 Christian Kohler, ‘Gemeinschaftsrecht und Privatrecht: Zur Rechtsprechung des EuGH im Jahre 2002’, 

Zeitschrift für Europäisches Privatrecht 12, no. 3 (2004): 727. 
677 Pager, ‘Strictness vs Discretion’, 585–87; similarly, Uladzislau Belavusau and Kristin Henrard, ‘A Bird’s Eye 

View on EU Anti-Discrimination Law: The Impact of the 2000 Equality Directives’, German Law Journal 20, 
no. 05 (2019): 220. 

678 Roca Álvarez. 
679 Judgment of 16 July 2015, Konstantinos Maïstrellis v Ypourgos Dikaiosynis, Diafaneias kai Anthropinon 

Dikaiomaton, C-222/14, ECLI:EU:C:2015:473 (subsequently ‘Maïstrellis’). 
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on the reconciliation schema.680 There is, of course, the difference that the resource at issue in 

Lommers, places in the nurseries, was scarce,681 whereas the same is not true for the childcare-

related leave provisions at issue in Roca Álvarez and Maïstrellis. However, if one shifts the 

view from the nursery places and views scarcity as a monetary problem,682 it is questionable 

whether scarcity is a legitimate concern considering that the Court usually rejects financial 

justifications of discrimination.683  

 

Figure 5: Placement of Lommers as the Outlier (by Author). The horizontal axis represents the work-care distinction with the 

compensation schema on the far left and the reconciliation schema on the far right, the vertical axis represents the carer 

distinction with the traditional mother-as-carer schema on top and the equal-care schema on the bottom. Cases are placed in 

accordance with their correspondence to these schemata, Lommers is highlighted as the new case. 

With its combination of applying a mothers-as-carers schema, even while endorsing the 

rhetoric of equal care, and a reconciliation schema, Lommers stands alone in its quadrant. While 

legally certainly defensible (as all the decisions here are), it marks a return, just one year after 

 

680 See below, 3.c. 
681 Lommers paragraph 43. 
682 Pager, ‘Strictness vs Discretion’, 589. 
683 Mancini and O’Leary, ‘New Frontiers’, 340; Costello and Davies, ‘The Case Law of the Court of Justice in the 

Field of Sex Equality Since 2000’, 1599. 
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Griesmar,684 to a perception of women as primary carers. Hence, while clearly distinct from 

approaches such as that in Abdoulaye where the benefits in question were exclusively monetary 

and did not help to reconcile care and work, it remains distinct from cases such as Griesmar, 

where the Court adopted a broad perspective when evaluating the measures based on the ideal 

of equal care and therefore rejected such a de facto argument in favour of a strictly normative 

view. 

3. Equal Care and Work 

The final quadrant deals with cases in which the Court 

combined the equal-care schema with the reconciliation 

schema. I will start by giving a brief introduction to the 

origin of the equal-care case-law in Commission 

v France (1988), a case that is largely silent on matters of 

either compensation or reconciliation. I will then move on 

to Griesmar and its progeny, a series of cases that seem to 

indicate that – with the exception of Betriu Montull and 

Lommers – the Court has in the past 20 years turned away 

from its perception of mothers as primary carers, at least in cases of male childcare 

discrimination. The cases can further be divided into those that deal with pension benefits 

(Griesmar, Leone and Leone, and WA v INSS), and those that deal with childcare-related leave 

(Roca Álvarez, and Maïstrellis), suggesting – as I will discuss below – that this shift is neither 

based on nor restricted to differences in the applicable legal provisions, but rather straddles the 

whole of the Court’s case-law concerning male discrimination in childcare. 

a. The Origin of the Equal-Care Case-Law 

Lately, the Court appears to have shifted towards a perspective that sees men and women as 

equally capable of and responsible for childcare, choosing from variants of the formulation that 

the quality of parent is one that men and women can equally possess,685 and that provisions that 

merely seek to alleviate disadvantages suffered by mothers as carers (but not similar 

 

684 See below 3.b. 
685 Griesmar paragraph 44; Roca Álvarez paragraph 24; Leone and Leone paragraph 37; Maïstrellis paragraph 

47; Judgment of 12 December 2019, WA v Instituto Nacional de la Seguridad Social, C-450/18, 
EU:C:2019:1075 (subsequently “WA v INSS”), para. 50. 

Quadrant 3: Equal Care and Reconciliation (by 
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disadvantages of fathers) “perpetuate a traditional distribution of the roles of men and 

women.”686 Like the Court’s conception of maternity protection, this perspective actually 

preceded the introduction of parental leave at the Community level which first formally 

recognised men’s equal role in childcare. However, it had lain dormant in the case-law of the 

Court since Commission v France (1988). At issue in that judgment was a provision that 

allowed contracts to retain, after the implementation of the Equal Treatment Directive, special 

benefits for mothers, including extended maternity leave, extra days off work at the beginning 

of the school year, for Mother’s Day or in case of a child’s illness, but also extra credits towards 

pensions depending on the number of children, and extra allowances.687 The Court considered 

these benefits to constitute discrimination since “parent” is a “categor[y] to which both men 

and women may equally belong.”688 While Commission v France (1988) did not introduce a 

strict distinction as to when maternity ends and parenthood begins,689 it did establish that such 

a distinction exists and that not all rules alluding to maternity would be accepted.690 This 

represented a move away from earlier decisions such as Hofmann, in which the Court primarily 

perceived maternity leave as including both childbirth and childcare. Particularly since the case 

was the first to introduce this concept, it indicates that the Court perceived the case on the basis 

of the equal-carer schema. 

However, the case is less easy to place on the care and work distinction. As in Lommers691, the 

case was decided primarily due to a lack of argumentation on the side of the French government 

regarding the applicability of Article 2(4) Equal Treatment Directive 1976. This meant that no 

further exploration of the effects of the provisions on the integration of mothers into the labour 

market took place.692 Hence, the presence of the schemata is not too overt. 

Nonetheless, the case alluded to the idea that merely offsetting disadvantages would not suffice. 

The Court held that “some of the special rights preserved relate to the protection of women in 

their capacity as older workers […].”693 This scepticism about protecting women as older 

workers would grow into the rejection of offsetting disadvantages suffered by women during 

 

686 Roca Álvarez paragraph 36; Maïstrellis paragraph 50. 
687 Commission v France (1988) paragraph 8. 
688 Commission v France (1988) paragraph 14. 
689 Ellis and Watson, EU Anti-Discrimination Law, 399; Hervey and Shaw, ‘Women, Work and Care’, 51. 
690 de la Corte Rodríguez, ‘Maternity Leave and Discrimination against Fathers’, 32. 
691 Lommers paragraph 35; see also, O’Leary, Employment Law, 224. 
692 Commission v France (1988) paragraphs 15 and 16. 
693 Commission v France (1988) paragraph 14. 
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their career due to taking responsibility for care later in life.694 Additionally, the Court coined 

for the first time the purpose of Article 2(4) Equal Treatment Directive (1976) to combat actual 

instances of inequality in social life.695 This is a slight indication of a perception based on the 

reconciliation schema. 

 

Figure 6: Placement of Commission v France 1988 (by Author) The horizontal axis represents the work-care distinction with 

the compensation schema on the far left and the reconciliation schema on the far right, the vertical axis represents the carer 

distinction with the traditional mother-as-carer schema on top and the equal-care schema on the bottom. Cases are placed in 

accordance with their correspondence to these schemata, Commission v France 1988 is highlighted as the new case. 

b. Pension Benefits from Griesmar Onwards 

The judgment was picked up again in Griesmar, when the Court ruled that extra service credits 

for pensions granted to women, but not men, for bringing up children violated the equal pay 

principle. After it had, in Abdoulaye, found male and female employees incomparable with 

 

694 Cf Griesmar paragraph 51. 
695 Commission v France (1988) paragraph 15; see also, Raphaële Xenidis and Hélène Masse-Dessen, ‘Positive 

Action in Practice: Some Dos and Don’ts in the Field of EU Gender Equality Law’, European Equality Law 
Review 2 (2018): 40 and 52; and Olivier de Shutter, ‘Three Models of Equality and European Anti-
Discrimination Law’, Northern Ireland Legal Quarterly 57, no. 1 (2006): 45. 
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regard to maternity, the Court now reiterated the position that men and women are equal in 

care.696 Legally, the distinction can be justified by the fact that Abdoulaye concerned maternity 

in a narrower sense, namely only the (biologically justified) maternity leave,697 while Griesmar 

concerned social maternity, that is, child raising more generally.698 As has been mentioned 

above, Abdoulaye concerned payments for mothers who took maternity leave.699 In contrast, 

the Court argued in Griesmar, that the provisions did not actually require maternity leave to be 

taken.700 In particular, since women could also gain the service credits at hand for children i.a. 

brought into the marriage by their husband, so long as they were raised by the woman for a set 

number of years, the Court found that the provision dealt with childcare more generally.701 

However, this distinction blurs if one looks at how the Court establishes to which kind of 

maternity each case belongs. In Abdoulaye there was a payment upon adoption, available to 

father and mother alike, that did not require taking leave (and thus: did not presuppose that 

parents actually suffered disadvantages at work). Because the Court perceived the maternity 

leave payment through the lens of the mothers-as-carers schema, it disregarded the adoption 

payment and could construe the payment as intended for maternity only.702 In Griesmar, the 

Court focussed instead on the broader picture, also taking into account rules that cast doubt on 

the connexion of the payment with maternity is this narrow sense. This indicates that the Court 

was perceiving the case through the equal-care schema. It focussed its gaze on the distinction 

between childbirth and childcare, which allowed it to include men.703 It drew the focus away 

from the factual disadvantages suffered by the women concerned, and perceived the case 

through an idealised version of the equal-care schema, acting as though the effects of 

discrimination against carers was the same for men and women.704 Furthermore, it also 

perceived the case through the reconciliation schema. It questioned whether the way in which 

disadvantages are offset has an effect that facilitates participation in the labour market.705 This 

also sets it apart from Commission v France (1988) where such a perspective was only 

 

696 Griesmar paragraph 44. 
697 Griesmar paragraph 46. 
698 Pager, ‘Strictness vs Discretion’, 567–68 fn 78. 
699 See above, 1.b. 
700 Griesmar paragraphs 50, 52. 
701 Griesmar paragraphs 47–48. 
702 See above, 1.b. 
703 Suk, ‘Feminism and Family Leave’, 460. 
704 Ayada, ‘What about Men?’, 620–21; Burri, ‘Comparison of Legal Contexts and Some Case Law of the EU 

and ECHR’, 101. 
705 Griesmar paragraph 52 regarding maternity protection, and paragraphs 64-65 regarding positive action; 

see further Bell and Waddington, ‘Reflecting on Inequalities in European Equality Law’, 354. 
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implicit.706 This was not an inevitable reading of the positive action provisions, especially the 

Agreement on Social Policy, which explicitly mentions compensation for disadvantages as a 

legitimate measure.707 The Court chose to ignore the possibility of compensation completely in 

its reasoning. It instead put the possible intention of the measure at the centre of its analysis 

and restricted it to “eliminating and reducing,” i.e., not compensating, any “actual instance of 

inequality which result from the reality of social life and affect women in their professional 

life.”708 The perception was determined by an assumption that positive action should reconcile 

family life and work, not merely compensate for damages.709 This lead the Court to read the in 

temporally, as in “the elimination or reduction have to take effect during the professional life,” 

regardless of the fact that compensation in general is an ex post concept.710 

This new explicit approach has been reiterated in Commission v Greece (2009), on Greek 

pension provisions. The case bears similarities to Griesmar, although the provisions in question 

did not provide for additional service credits, but rather reduced the minimum period of 

employment necessary to qualify for the pension for certain female workers.711 The Greek 

government resorted to an argumentation similar to that of the French in Griesmar. It reasoned 

that the provisions were meant to offset the additional burdens that female workers face due to 

a cultural practice in which they tend to care for children.712 The Court rejected this the same 

way it did in Griesmar. Considered from the point of the reconciliation schema, such measures 

appear unfit to actually reconcile caring responsibilities and work because they only take effect 

after the end of the working life,713 even if they may offset the financial disadvantages that this 

traditional role distribution entails. And from the equal-care schema, a man taking up parental 

duties must appear to be in the same position as these female workers,714 despite the potential 

disadvantages that may result from the mere stereotype of mothers as carers. 

 

706 See above, a. 
707 Cf Mair, ‘Why Less in Not Always More’, 217. 
708 Griesmar paragraph 63, my emphasis. 
709 Marc De Vos, ‘The European Court of Justice and the March towards Substantive Equality in European 

Union Anti-Discrimination Law’, International Journal of Discrimination and the Law 20, no. 1 (2020): 74–
75; Mair, ‘Why Less in Not Always More’, 217. 

710 Cf. Mair, ‘Why Less in Not Always More’, 218–20. 
711 Judgment of 26 March 2009, Commission of the European Communities v Hellenic Republic, C-559/07, 

[2009] ECR I-00047 (subsequently “Commission v Greece (2009)“), para. 64. 
712 Commission v Greece (2009) paragraph 65. 
713 Commission v Greece (2009) paragraph 68. 
714 Commission v Greece (2009) paragraph 69. 
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It can also be found in Leone and Leone, which concerned provisions on special service credits 

for pensions passed by the French government in the wake of Griesmar.715 The most notable 

difference to Griesmar was that the case concerned indirect discrimination, as the pension 

scheme hinged on a seemingly neutral element: the service credits required the taking of two 

months of either maternity, paternity, adoption, parental, or parental care leave to bring up a 

child of less than eight years of age.716 This meant that much of the reasoning by the Court was 

less concerned with explicitly stated exceptions to the equality principle, but rather with the 

“objective justification” of indirect discrimination.717 Nonetheless, the decision followed 

similar reasoning to Griesmar.718 The Court explicitly reaffirmed a commitment to equal care 

before beginning its assessment.719 Its perception of the case through the equal-care schema 

becomes most obvious in its discussion of maternity leave as a neutral criterion. Its gaze lay on 

its difference from other types of childcare leave. Only maternity leave was compulsory, paid, 

preserved employment rights, and was available only to women.720 Fathers, who had no access 

to maternity leave, would upon taking, for example, two months of paternity leave, be faced 

with other financial and professional consequences than mothers who took maternity leave.721 

Calling upon its case-law on indirect discrimination,722 the Court argued that almost all mothers 

would be able to benefit from the rule.723 It also pointed towards the advantages entailed in 

maternity leave as compared to other forms of leave.724 It argued that, similarly to Griesmar, 

under certain conditions mothers would have access to the service credit without having taken 

maternity leave.725 In other circumstances, they were required to have taken care of the child 

for a minimum period of time.726 Thus its allusions to equal care rang hollow from a normative 

perspective.727 This critical stance towards maternity leave as an objective criterion is in stark 

 

715 In fact, the case concerned two provisions; the Court addresses them individually but largely in a parallel 
fashion; to avoid duplication, I will focus on the Court’s first answer and reference the parallel reasons 
given in the second one. 

716 Leone and Leone paragraphs 42, 82. 
717 Leone and Leone paragraphs 52, 88. 
718 Xenidis and Masse-Dessen, ‘Positive Action in Practice’, 41 footnote 36. 
719 Leone and Leone paragraph 37. 
720 Leone and Leone paragraphs 47–50, 86. 
721 Which of course ignores the structural discrimination that mothers continue to face despite the normative 

ideal set by legislation. 
722 Leone and Leone paragraphs 40–45, 86. 
723 Leone and Leone paragraphs 46 and 51, 86. 
724 Leone and Leone paragraph 65. 
725 Leone and Leone paragraphs 70–71. 
726 Leone and Leone paragraphs 72, 92. 
727 Eugenia Caracciolo di Torella, ‘Men in the Work/Family Reconciliation Discourse: The Swallows That Did 

Not Make a Summer?’, Journal of Social Welfare and Family Law 37, no. 3 (3 July 2015): 339. 
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contrast to Abdoulaye, where maternity leave and connected disadvantages were the only 

criteria that determined the legality of the maternity payment in question. Indeed, the Court in 

Leone and Leone explicitly mentioned as one benefit of maternity leave that it preserved a 

mother’s right to promotion.728 In Abdoulaye, it had still been more concerned with the de facto 

disadvantages faced by mothers, such as not being considered for promotion.729 The Court had 

restricted the comparison to women on maternity leave and other workers in general.730 In 

Leone and Leone the comparison with workers using other forms of childcare leave was 

decisive. The fact that the Court’s gaze in Leone and Leone rested on the comparison with other 

forms of childcare leave exposes the equal-care schema. It shows a perceptions of maternity 

leave as associated with childbirth, not childcare, drawing attention to its distinctiveness 

compared to other forms of leave. With regard to the reconciliation schema, the case operates 

closer to Griesmar still, by requiring that provisions offsetting disadvantages must facilitate 

participation in the labour market. With regard to positive action, by now Article 141(4) 

TEC (Amsterdam) meant the Court merely repeated its argumentation from Griesmar.731 

A similar position was taken by the Court in the case of WA v INSS, where a statutory social 

security programme allowed for a pension supplement. The case was decided under the Social 

Security Directive, but the result was the same as if it had been decided under equal pay, as the 

decision closely follows the Griesmar reasoning.732 The Court cited Griesmar to first establish 

equality in childcare.733 It rejected the maternity exception under Article 4(2) Social Security 

Directive with a similar argument as in Griesmar (without explicitly referring to that case): the 

credit in question was also awarded to women who had taken adoption leave,734 and did not 

require women to have stopped working.735 Finally, it also pointed out that regardless of its 

applicability, Article 157(4) TFEU, which corresponds to Article 6(3) Agreement on Social 

Policy, cannot justify the social credit, as pensions cannot offset occupational disadvantages.736 

 

728 Leone and Leone paragraph 49. 
729 Abdoulaye paragraph 19. 
730 McGlynn, ‘Pregnancy, Parenthood and the Court of Justice in Abdoulaye’, 656. 
731 Leone and Leone paragraph 101. 
732 D’Andrea, ‘Fluctuating Concepts of Gender Equality’, 315; Miguel De la Corte-Rodríguez, ‘Recent Cases and 

the Future of Directive 79/7 on Equal Treatment for Men and Women in Social Security: How to Realise Its 
Full Potential’, European Journal of Social Security 23, no. 1 (2021): 50. 

733 WA v INSS paragraphs 51–52. 
734 WA v INSS paragraph 58. 
735 WA v INSS paragraph 59, and similarly regarding Article 7(1)(b) Social Security Directive, paragraph 62. 
736 WA v INSS paragraph 65. 
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As these close similarities show, the Court read the case through the same schemata, equal-

care and reconciliation, as Griesmar. 

c. Equal Care and Other Benefits 

Before Leone and Leone and WA v INSS stabilised the Griesmar decision with regard to 

pension benefits, the Court had to return to both Griesmar and Lommers in a case regarding 

childcare-related leave. In Roca Álvarez, the provisions at issue allowed for a so called 

“breastfeeding break” for mothers.737 This “breastfeeding leave” had come, over time, to be 

accepted as a general daily “childcare leave,” no longer connected to actual breastfeeding.738 

The leave was also available to both mother and father provided both were employed.739 It was 

only in cases where the mother was self-employed that the leave was not granted to the father 

either. The question was whether the breaks could be justified by reference to the “biological 

condition and special relationship” formula. The Court rejected this. It took the changed nature 

of the leave and, particularly, its transferability to mean that the purposes of the leave could be 

carried out by mother and father equally, thus denying the connexion to either biological 

condition or special relation.740 In terms of perception, the Court questioned the rules through 

a lens informed by the ideal of equal care. This can be seen first of all in the way the Court 

focusses on the distinction between childbirth as a biological issue and childcare as a social 

one.741 Had it approached them through the lens of mothers-as-carers, it could certainly, as in 

Betriu Montull, have shifted its focus to the mother’s special relationship with the child – 

considering this as something which the father merely supplements if the mother is in 

employment. From this perspective, the daily leave could be seen as a sort of “maternity leave 

light.” If Article 2(3) Equal Treatment Directive 1976 allows exceptions for full maternity 

leave, then certainly, it must also cover a construction that would allow the mother to combine 

care with work. As the Court argued in Betriu Montull, to the extent that maternity leave was 

not compulsory, it could also be transferrable the father.742 The transferability, however, came 

 

737 Roca Álvarez paragraphs 9 and 10. 
738 Roca Álvarez paragraphs 28–29. 
739 Roca Álvarez paragraph 22. 
740 Roca Álvarez paragraph 31. 
741 Candida Leone, ‘Towards a More Shared Parenthood? The Case of Roca Alvarez in Context’, European 

Labour Law Journal, 2010, 515; Mulder, ‘Pormoting Substantive Gender Equality’, 43–44; Suk, ‘Feminism 
and Family Leave’, 460; Michelle Weldon-Johns, ‘EU Work-Family Policies - Challenging Parental Roles or 
Reinforcing Gendered Stereotypes’, European Law Journal 19, no. 5 (2013): 679–80. 

742 Betriu Montull paragraphs 56–58. 
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into play in reverse in Roca Álvarez. The Court clearly stated that the availability of the leave 

to the father ruptured the connexion between leave and the special relationship and made the 

provision about childcare more general.743 Secondly, the perception based on a normative 

vision of equal care is evident in its assessment of the positive action exception of Article 2(3) 

Equal Treatment Directive. In contrast to Lommers, the Court perceived any perpetuation of 

traditional role distributions as preventing the applicability of positive action rather than 

making it a matter of proportionality.744 

 

Figure 7: Placement of the Equal Care Cases: The horizontal axis represents the work-care distinction with the compensation 

schema on the far left and the reconciliation schema on the far right, the vertical axis represents the carer distinction with the 

traditional mother-as-carer schema on top and the equal-care schema on the bottom. Cases are placed in accordance with 

their correspondence to these schemata, new cases are highlighted (by Author). 

With regard to the work-care distinction, the judgment is difficult to place. The Court 

mentioned compensation as a possible goal of positive action, reading Article 2(3) Equal 

Treatment Directive in light of the positive action provisions for equal pay in Article 157(4) 

 

743 Roca Álvarez paragraph 31. 
744 Roca Álvarez paragraphs 36–39; Ayada, ‘What about Men?’, 613. 
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TFEU.745 Yet that argumentation was of no consequence for the decision. Instead, as compared 

to Lommers, the Court opened up to a broader view: whereas in Lommers it disregarded the 

possible effects of the measure on the applicant’s wife as she did not work for the Ministry, in 

Roca Álvarez it included such knock-on effects. 746 Because the availability of the measure is 

restricted to mothers in employment it, “could have as its effect that a woman […] who is self-

employed, would have to limit her self-employed activity and bear the burden resulting from 

the birth of her child alone.”747 Here, the decision exhibits the reconciliation schema more 

clearly. Through it, the Court perceived possible side- effects of the measure beyond the narrow 

employment relationship which it was unable to take into account in Lommers. 

The final decision to mention is Maïstrellis. The case was relatively straightforward, as it 

concerned provisions which did not allow parental leave available to mothers to be taken by 

fathers if their wife did not work or exercise a profession.748 

As compared to cases like Hofmann of Betriu Montull, the Greek government did not argue 

that the provisions in question constituted maternity leave. The rule itself strongly applied the 

mothers-as-carers schema. The legislator saw no need for male parental leave when a mother 

was not in employment but did not similarly restrict mothers’ parental leave if the father was 

not in employment. The Court’s decision broke with this perception and firmly endorsed equal 

care. It returned to the approach taken already in Roca Álvarez by interpreting childcare-related 

leave through the equal-care schema.749 It followed Roca Álvarez in rejecting the applicability 

of positive action exceptions to a measure that stereotypes women as mothers.750 With regard 

to the work-care distinction, the Court for the first time referred to reconciliation as an explicit 

value. It took into account both the European Charter of Fundamental Rights and the Parental 

Leave Directive (1996).751 Although the Parental Leave Directive and the Charter had both 

already been in effect at the time of the Betriu Montull decision, the Court made no mention in 

that case of the connexion between childcare leave and reconciliation of work and care, even 

 

745 Roca Álvarez paragraph 34. 
746 Fredman, ‘Reversing Roles’, 68; Sagmeister, ‘Autonomy and Equality’, 108. 
747 Roca Álvarez paragraph 37. 
748 Maïstrellis paragraphs 14–15. 
749 On the similarity between the two cases, see, e.g. Busby, ‘Recognition of (Some) Men’s Parental Duties’, 

256. 
750 Maïstrellis paragraph 50; see also, Ayada, ‘What about Men?’, 613 footnote 35; and Timmer, ‘Gender 

Stereotyping in the Case Law of the EU Court of Justice’, 42. 
751 Maïstrellis paragraphs 38–40; See also, Busby, ‘Recognition of (Some) Men’s Parental Duties’, 256. 
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if the national court had pointed directly to this goal.752 Maïstrellis can thus placed as firmly 

embracing a perception of equal care and reconciliation. 

4. Conclusion 

The results of the preceding analysis are visualised in Figure 8. The case progression is 

indicated by arrows, starting at Commission v Italy 1983). As the Figure indicates, the 

divergences are not tied to the legal provisions applicable to each of the cases. While the 

compensation and mothers-as-carers cluster in the upper left consists mostly of cases 

concerning maternity leave, this is not exclusively so. Commission v Italy (1983) dealt with 

adoption leave and Abdoulaye with payments connected to maternity leave. Furthermore, cases 

dealing with childcare-related leave can also be found in the lower right quadrant on equal-care 

and reconciliation, as in Roca Álvarez and Maïstrellis. Likewise, while most cases dealing with 

monetary benefits are clustered in the equal-care and reconicilition quadrant, Abdoulaye 

arguably concerned a similar type of situation, with a payment made to mothers only. 

I have argued that these divergences cannot be sufficiently explained by the legal 

argumentation, as that argumentation could usually also have gone the other way, with the 

Court often taking a broader or narrower view of the context or effects of a provision that 

corresponds to the outcome of the case.753 

 

752 Betriu Montull paragraph 28. 
753 See, above, Part 1 D.II.2. 
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Figure 8: Case Placement and Progression: The horizontal axis represents the work-care distinction with the compensation 

schema on the far left and the reconciliation schema on the far right, the vertical axis represents the carer distinction with the 

traditional mother-as-carer schema on top and the equal-care schema on the bottom. Cases are placed in accordance with 

their correspondence to these schemata, the arrows indicate the case progression (by Author). 

The concentration of the cases in the upper left and lower right quadrants further indicates a 

close connexion between the schemata applied there, and clearly marks Lommers as an outlier: 

where childcare is seen as primarily a female activity, this distinct role is generally accepted 

and compensated; perceptions based on equal care, on the other hand, tend to also consider 

care as something that needs to be reconcilable with work.754 There was, however, no steady 

progression, and a number of phases emerged that will be analysed in the following Section for 

the potential influence that the steadying factors discussed in the Second Part: may have had 

on them. There was, early on, a distinction in the perceptions of Commission v Italy (1983) and 

Hofmann on the one hand, and Commission v France (1988) on the other, that fully fleshed out 

the spectrum of schemata along which the later cases would be resolved. Lommers as an outlier 

following the already contradictory Abdoulaye and Griesmar, also points towards the volatility 

 

754 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 109–10; Costello 
and Davies, ‘The Case Law of the Court of Justice in the Field of Sex Equality Since 2000’, 1608–9; Fredman, 
‘EC Discrimination Law’, 1992, 127. 
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of the schemata in the late 1990s and early 2000s, which justifies a closer look. As can also 

been seen by the cluster in the lower right, the Court’s case-law over the past twenty years 

mostly applied the equal-care and reconciliation schema. This hints at a certain stabilisation in 

that period, which will have to be analysed. This new found stability is, however, interrupted 

by Betriu Montull, which therefore also deserves some special attentions. To a certain degree, 

Syndicat CFTC is also an outlier as the first case moving towards equal-care while still 

embracing the compensatory perspective – indeed a possible lack of compensation was one of 

problems the Court mentioned regarding the supplementary maternity leave; however, here 

some uncertainty is produced due to the Court leaving it to the national court to assess whether 

the rules in question adhered to the requirements set forth in the judgment. 

IV. The Structural Factors 

After identifying the development of the schemata of perception through which the case-law 

on discrimination against fathers in childcare has been perceived, this Section will analyse the 

structural factors that may explain this development. I will focus on the three periods that I 

have identified in the previous Section: firstly, I will take a look at the “early” phase in the 

1980s and analyse the introduction of the competing schemata in Commission v Italy (1983) 

and Hofmann on the one hand and Commission v France (1988) on the other, analysing why 

the latter did not follow the same approach as the former.755 I will then turn to the divergence 

between Abdoulaye, Griesmar, and Lommers, which presented three divergent perceptions of 

gender roles in childcare at the turn of the century.756 Finally, I will turn to the stabilisation 

phase, and look what may have caused the equal-care and reconciliation schemata to inculcate 

themselves in the Judges’ approach to childcare cases.757 In this final Subsection, I will pay 

particular attention to the outlier Betriu Montull, which seems to diverge quite clearly from the 

perception in Roca Álvarez, and Syndicat CFTC which appears to be the first case that perceives 

facts that concern the length of maternity leave through these schemata. For each phase, I will 

first discuss the consistency of the panels of the cases. This will include chamber size, the 

Judges that sat on each case, the Judge-Rapporteur and the Chamber President. I will then turn 

to the way that that Court reasoned. This will include the use of case-law, the reception of the 

 

755 Below, 1. 
756 Below, 2. 
757 Below, 3. 
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case itself in later case-law, the interpretative methods that were used, and the style of argument 

(concrete or abstract). 

1. The Early Years 

The first three cases, Commission v Italy (1983), Hofmann, and Commission v France (1988) 

can clearly be divided both temporally, and with regard to the schemata of perception which 

they expose. Commission v Italy (1983) and Hofmann were decided in 1983 and 1984 

respectively and were based on a perception of childcare as primarily the responsibility of the 

mother that should be compensated, rather than reconciled with the labour market.758 

Commission v France (1988), decided four years later, refuted both these perceptions and 

assessed the French provisions at issue on the assumption that parents are equal in care, and 

that carers should be enabled to reconcile care and work.759 How can this difference be 

explained? 

a. Panel Consistency 

Regarding those factors that concern the panel deciding the case, the time between two cases 

may severely impact the continuity between the deciding panels as Judges regularly join and 

leave the Court. Four years is not a tremendously long break. It is less than the six-year term 

of the Judges; yet, it was long enough to change the make-up of the Court and lead to two very 

different compositions deciding these cases.760 

All three cases were decided in plenary session: Commission v Italy (1983) and Hofmann by a 

full Court of eleven Judges, Commission v France (1988) by a small plenary of seven Judges. 

This is in line with the restrictive use of chambers during this phase.761 Here may lie a first 

reason for the divergence in the cases. Deliberations by the full plenary include more Judges 

and may thus be more prone to different perceptions of the case.762 As the collegial nature may 

often result in more abstract reasoning where the Judges disagree, such decisions are 

 

758 See above, III.1.a. 
759 See above, III.3.a. 
760 For an overview of who sat on which case, see Annex D.I. 
761 Since infringement procedures could not be ruled by chambers at that time, see above Part 2, B.IV.1. 
762 See above, Part 2, B.IV.3. 
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particularly prone to reinterpretation in later decisions.763 Hence, decisions were more 

susceptible to divergence where the panel consistency was low. 

Commission v Italy (1983) and Hofmann were decided by largely the same panel of Judges, 

with the notable difference that President Mertens de Wilmars had left the Court shortly before 

the hearing of Hofmann and was replaced by Judge Joliet. There was also a change in the Judge-

Rapporteur from O’Keeffe to Pescatore, although both sat on both cases. Considering the 

relatively high panel consistency, these changes appear of relatively small consequence. Still, 

the cases do not completely overlap, and the argumentation in Hofmann, which turned out to 

be much more influential, diverged clearly from that in Commission v Italy (1983).764 

However, only three of these Judges sat on Commission v France (1988). This was partly due 

to Portugal and Spain joining the European Union in 1986. Additionally, seven of them had 

left the Court in the meantime.765 Hence, only four of the Hofmann, that is, three of the 

Commission v Italy (1983), Judges were still at the Court when Commission v France (1988) 

was decided. Additionally, Commission v France (1988) had to be decided with a smaller 

plenary. Five of the Judges who left after Hofmann did so between the hearing in July 1988 

and the decision on 25 October 1988. Since only Judges who sat in the hearing may participate 

in the deliberations,766 their replacements could not participate in the judgment.767 Hence, of 

thirteen Judges, only eight were eligible to sit on the case, which meant that one of the Judges 

had to abstain.768 The result of this was massive changes in the make-up of the panels that 

decided the first two cases and Commission v France (1988). 

These changes were partly compensated for by the fact that newly elected President Due and 

the Judge-Rapporteur (Koopmans) had sat on both of the earlier cases. Of course, it is always 

possible that one of them, or both, had been outvoted in the previous case.769 However, 

considering that the majority of the sitting Judges were completely new to this field, and the 

 

763 See above, Part 2, C.V. 
764 See above, III.1.a., and below, b.i. and ii. 
765 Judges O’Keeffe, Pescatore, Bahlmann, Bosco, Everling, and Galmot as well as President MacKenzie Stuart; 

for an exact overview, see Annex A. 
766 Article 27(2) RoP (1974). 
767 Judges Diéz de Velasco, Grévisse, Mancini, Zuleeg and Slynn, who had been Advocate-General for the case 

before he became Judge. 
768 Articles 26(1) and 6(1) RoP (1974) required that the most junior Judge abstain in the event of an even 

number; this would have been either Moitinho de Almeida or Rodríguez Iglesias; it was, however, Judge 
Kakouris. 

769 Note, that Koopmans had not been appointed to the case by President Due, but by President MacKenzie 
Stuart 
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field was relatively young, it appears that this weak form of panel consistency was insufficient 

to create the necessary convergence. Hence, the composition of the panel deciding 

Commission v France (1988) did not help to create convergence among the new Judges around 

the schemata through which the previous cases were perceived.  

b. The (Lack of) Legal Reasoning 

In such a situation, creating a convergence around a stable schema of perception may also 

depend on whether, and how, the different perspectives were anchored in legal argumentation. 

This is particularly difficult in a field of law where there is not yet much case-law. 

Distinguishing a specific case from earlier decisions is much easier if there are fewer decisions 

from which the present case must be distinguished. At the same time, early cases are in a 

position to shape the subsequent perception as they act as reference points for later decisions. 

770 

Commission v Italy (1983) has only ever been cited in Advocate-General opinions, not in any 

of the Court’s decisions.771 In comparison, seventeen decisions refer to Hofmann, including six 

out of the eleven post-Hofmann cases in this case-study. Commission v France (1983) has eight 

decisions referring to it, including five out of the ten subsequent cases in this study.772 Hofmann 

and Commission v France (1988) thus seem to confirm the impact of early decisions, whereas 

Commission v Italy (1983) seems to contradict it. 

In this Sub-Subsection I will therefore look at possible reasons for the lack of engagement with 

Commission v Italy (1983), the apparent success of Hofmann, and, particularly, how it was 

received in Commission v France (1983) and why that case may still have diverged. 

i. Commission v Italy (1983) 

With regard to Commission v Italy (1983), possibly the greatest surprise is that there is no 

reference to it in Hofmann, which was decided only a year later, by largely the same panel. 

Granted, the early 1980s were a time where the citation of case-law was not yet completely 

 

770 Above, Part 2, C.IV.1. and 3. 
771 As a sidenote, of the Advocate-General opinions in this case-study, only one refers to this case, namely 

Bobek, Syndicat CFTC paragraph 66 footnote 36. 
772 All case citations are based on a search of the eur-lex database’s “all documents mentioning this document” 

function; an overview can be found in Annex F.I. 
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prevalent in the Court’s decisions.773 Indeed, the Court did not include any references to case-

law in either decision. However, Hofmann also does not pick up on any arguments presented 

in Commission v Italy (1983). There, the Court had held that the distinction between female 

and male workers regarding adoption leave was “justified … by the legitimate concern” of 

assimilating adoption and natural birth as far as possible,774 and “cannot be regarded as 

discrimination.”775 The Court made no reference to Article 2(3) Equal Treatment 

Directive (1976) at all, although the Italian government had done so.776 It thus appears more as 

if the Court considered social conceptions of motherhood as a justification of direct 

discrimination,777 a concept that the Court does not otherwise embrace.778 This anomaly in the 

case-law was also not explained by any further reasoning. The Court merely stated it outright.779 

Any justification based on Article 2(3) Equal Treatment Directive (1976) would have been 

difficult for the Court. This article only allows derogations for the protection of women, 

particularly as regards pregnancy and maternity. This was not even claimed by Italy, which 

argued that the adoption leave served the interests of the mother and the child.780 This vague 

terminology might hint towards disagreement as to whether the article should include 

protection of (social) motherhood more generally. Either way, it meant that the decision was 

not anchored in any legal arguments that could be picked up by subsequent decisions. It was 

also scarcely connected to any explicit exceptions of the Equal Treatment Directive (1976), 

meaning it did not clearly present itself as a precedent. Hence, it appeared as an isolated case 

to which it would be difficult to establish connexions, particularly considering that it diverges 

considerably from the Court’s general approach that direct discrimination cannot be justified 

unless there is an explicit legal provision. 

 

773 Giuseppe Federico Mancini and David T Keeling, ‘Language, Culture and Politics in the Life of the European 
Court of Justice’, Columbia Journal of European Law 1, no. 3 (1995): 402; Tridimas, ‘Precedent and the Court 
of Justice?’, 309; Nicola, ‘National Legal Traditions’, 866. 

774 Commission v Italy (1983) paragraph 16. 
775 Commission v Italy (1983) paragraph 17. 
776 Mills, ‘Childcare Lewav: Unequal Treatment in the European Economic Community’, 511. 
777 McGlynn, ‘Reclaiming a Feminist Vision’, 264; Caracciolo di Torella, ‘Brave New Fathers’, 96. 
778 Catherine Barnard, EU Employment Law, Fourth Edition, Oxford European Union Law Library (Oxford, 

United Kingdom: Oxford University Press, 2012), 287; Ellis and Watson, EU Anti-Discrimination Law, 172–
73. 

779 Masselot and Caracciolo di Torella, ‘Pregnancy, Maternity and the Organisation of Family Life’, 244; Eneteg, 
‘EC Labor Law’, 423. 

780 Commission v Italy (1983) at 3281. 
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ii. Hofmann 

In Hofmann, the Court chose a different approach, this time explicitly tackling Article 2(3) 

Equal Treatment Directive (1976). The solution suggested itself much more easily than in 

Commission v Italy (1983),781 since the German government actually claimed that the 

provisions were intended to protect the health of female workers after giving birth.782 Hence, 

the Court could discuss the concept of maternity mentioned in that article. In this context, it 

first came up with the “special relationship” formula as a definition of “pregnancy and 

maternity protection” for Article 2(3) Equal Treatment Directive (1976). This definition has 

become widely successful. The formulation is widely used, appearing in some variation in 29 

decisions.783 The Court does not appear to differentiate strictly between the different 

formulations. Hofmann is cited as a source for these in no less than fifteen of these decisions, 

six of which are part of this case-study.784 This makes it one of the most common formulations 

in this case-study, only surpassed by comparability of women and men with regard to childcare 

(which is referenced seven times).785 

Interesting then, is that the Court did not explain how it got to this definition. It is presented as 

if it were a natural conclusion from the use of the terms “pregnancy and maternity.”786 It has 

been criticised for appearing to import a dual purpose: protecting a woman’s condition during 

pregnancy and after giving birth on the one hand, and the special relationship on the other, 

therein acknowledging protection of maternity in a biological as well as a social sense.787 In 

fact, the terminology is relatively ambiguous. It leaves open what this “special relationship” is, 

and how long the “period which follows pregnancy and childbirth” continues. The definition 

is abstract, but also vague and lacking criteria for its application. While abstractness means that 

it is easily adaptable to different cases, the vagueness and lack of criteria meant that its 

convergent pull was not necessarily strong. Subsequent formations could apply the formula but 

 

781 Which is not to say, that it cannot be criticised, see, e.g., McGlynn, ‘Ideologies of Motherhood’, 37–39; and 
Timmer, ‘Gender Stereotyping in the Case Law of the EU Court of Justice’, 40. 

782 Hofmann at 3058–59. 
783 See Annex F.I. 
784 See Annex F.I.2. 
785 This does not include references outside this case-study, where certain formulations are also very 

prevalent, such as the criteria for when a pension scheme falls is considered to constitute “pay,” given in 
Griesmar paragraphs 27–31., which are cited in seven decisions. 

786 Weldon-Johns, ‘EU Work-Family Policies’, 667. 
787 Ellis and Watson, EU Anti-Discrimination Law, 397–98; Prechal, ‘Equality of Treatment, Non-Discrimination 

and Social Policy’, 539. 
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reinterpret it. This becomes particularly evident in the comparison of Roca Álvarez and Betriu 

Montull,788 both of which refer to it to establish that a certain form of leave protects or does not 

protect this special relationship.789 It was not until Syndicat CFTC that the Court presented 

criteria to establish such a distinction, and even then, it still has not drawn a clear line.  

The special relationship formula is, however, is not the only argument made. One of the most 

heavily criticised arguments by the Court was its assertion that the Equal Treatment 

Directive (1976) was not meant to “settle questions concerned with the organization of the 

family, or to alter the division of responsibility between parents.”790 This argument has not been 

picked up again by the Court at all except in Stoeckel, where its meaning is somewhat turned 

upside down. The Court ruled that a general prohibition of night-time work for women 

constituted direct discrimination, and could not be justified, i.a., by reference to “the heavier 

domestic workload borne by women.”791 In contrast to Hofmann, the argument served here not 

to uphold a provision that was based on social constructions of motherhood, but rather to strike 

it down. Hence, traditional organisation of family life could apparently justify derogations from 

equality and be a reason for striking them down. This contradictory meaning made the 

argument arbitrary, which likely nullified any convergence creating effect it may have had. 

After Stoeckel, this line of reasoning was abandoned.792 

iii. Commission v France (1988) 

In the Commission v France (1988), the Court diverged from the perception perpetuated in 

Hofmann. For the first time, the Court recognised that women and men belong equally to the 

category of parents, and that the maternity exception in Article 2(3) Equal Treatment 

Directive (1976) was inapplicable.793 This argument has been referenced in some way by eight 

 

788 Below, 3.ii and iii. 
789 Roca Álvarez paragraphs 27 and 31; Betriu Montull paragraphs 50 and 62. 
790 Hofmann paragraph 24; from the extensive criticism, see, e.g. Busby, A Right to Care?, 143; Caracciolo di 

Torella and Masselot, Reconciling Work and Family Life in EU Law and Policy, 11–13; James, ‘Forgotten 
Children’, 369; McGlynn, ‘Ideologies of Motherhood’, 37–38. 

791 Judgment of 1 April 2008, Criminal Proceedings against Alfred Stoeckel C-345/89, [1991] ECR I-4062, 
(subsequently “Stoeckel”), paras 14 and 17. 

792 This may have further been helped by decisions like Hill and Stapleton, which explicitly recognised the 
connexions between equality in family life, reconciliation of family responsibilities and work, and equality 
between men and women in general, Judgment of 17 June 1998, Kathleen Hill and Ann Stapleton v the 
Revenue Commissioner and the Departement of Financy, C-243/97, [1998] ECR I-3759 (subsequently ‘Hill 
and Stapleton’), para. 42. This was also legally recognised in the Pregnant Workers Directive and the 
Parental Leave Directive. 

793 Commission v France (1988) paragraph 14. 
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of the decisions in this case-study, with five of them referencing Commission v France (1988) 

directly. 794 There are no references to it outside this case-study. The Court references the 

argument without making a strict distinction both to establish the inapplicability of the 

maternity exception,795 and to argue that the situation of mothers and fathers is comparable in 

the first place.796 

Hofmann is in fact the only case cited in that decision.797 Yet, the Court was able to circumvent 

any deeper discussion of the scope of “protection” or whether this could also include 

compensation for (financial) effects on their careers.798 It merely held that “from the generality 

of the terms used in the French legislation” it could not fall under Article 2(3) Equal Treatment 

Directive (1976).799 In this context the Court pointed out that “some of the special rights 

preserved related to the protection of women in their capacity as older workers or parents, 

categories to which both men and women equally belong.”800 The Court did not distinguish 

between maternity and parenthood any further. It was able to content itself with references to 

the generality of the French legal provision. This lack of engagement with its previous 

decisions is in line with the Court’s approach to case-law in general.801 It shows how the 

convergent effect of earlier decisions is reduced due to the lack of engagement with them. 

Additionally, the “equal capacity as parents” argument remained abstract and vague, similar to 

the “special relationship” in Hofmann. Hence, the “equal capacity” argument anchored the 

contrasting perception of equal care in a similar manner to the “special relationship” argument. 

The unclear delineation between the two allowed for the persistence of divergent perceptions 

of parental leave. The effect of these cases was that future formations of the Court were 

presented with two arguments, the special relationship and the equal capacity, with neither of 

them offering criteria that would allow for a distinction between maternity and parenthood. 

The longevity of both formulations may well be because of this vagueness, as it allows a 

 

794 See Annex F.I.3. 
795 Griesmar paragraph 44; Commission v Greece (2009) paragraph 69. 
796 Lommers paragraph 30; Maïstrellis paragraph 47. 
797 Commission v France (1988) paragraph 13. 
798 The Court hinted at this in Hofmann paragraph 27. 
799 Commission v France (1988) paragraph 14. 
800 Commission v France (1988) paragraph 14. 
801 See above, Part 2, C.IV.3. 
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ritualistic recitation of both of them before subsuming the case at hand under whichever one is 

decisive.802 

There is another argument made by the Court in Commission v France (1988) that gained some 

traction outside of this case-study. The Court held with regard to Article 2(4) Equal Treatment 

Directive (1976), that the provision “is specifically and exclusively designed to allow measures 

which, although discriminatory in appearance, are in fact intended to eliminate or reduce actual 

instances of inequality which may exist in the reality of social life.”803 This was picked up in 

the Court’s jurisprudence on positive discrimination beginning with Kalanke,804 but 

Commission v France (1988) is seldomly referenced. Of the subsequent cases in this study, 

only three pick up the argument, and none of them refer to Commission v France (1988).805 

This may be the result of it being concretised by two more specific versions of the argument. 

Firstly, Griesmar introduced the topos that positive action must help women during their 

professional career, and not merely mitigate the disadvantages afterwards.806 This would 

become one of the central anchors for the reconciliation schema. Secondly, Lommers held that 

such actions must not perpetuate traditional stereotypes about women and men in childcare,807 

which would in later decisions become an anchor for the equal-care schema. I will discuss both 

arguments in the next Subsection, as they originate there. 

c. Summary and Further Considerations 

Despite all being plenary decisions and the first decisions to explicitly tackle discrimination in 

care-relationships, none of the three decisions made it into their respective annual report. This 

may indicate a lack of consideration for these care-related discrimination issues or, at least, an 

assumption that these were not among the most important cases of the respective year. 

 

802 For example, Roca Álvarez recognises both the legitimacy of protecting the special relationship, para 31, 
and the equality of women and men as parents, para 24. 

803 Commission v France (1988) paragraph 15. 
804 Judgment of 17 October 1995, Eckhard Kalanke v Freie Hansestadt Bremen, C-450/93, [1995] ECR I-3069 

(subsequently “Kalanke”), para. 18. 
805 See Annex F.1.3. Griesmar paragraph 64, transposes the argument to Article 6(3) Agreement on Social 

Policy, which has almost the same wording as Article 3(2) Equal Treatment Directive (1976); Lommers 
paragraph 32; and Roca Álvarez concern Article 3(2) Equal Treatment Directive, but reference cases like 
Kalanke instead. 

806 Griesmar paragraph 65; Commission v Greece (2009) paragraphs 67–67; Leone and Leone paragraph 101; 
WA v INSS paragraph 65. 

807 Lommers paragraph 41; Roca Álvarez paragraph 36; Maïstrellis paragraph 50. 
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Overall, the early phase indicates that the scarcely reasoned justification in Commission v 

Italy (1983) was less easily transposable to subsequent decisions than Hofmann or 

Commission v France (1988). Hofmann’s argument that the Equal Treatment Directive (1976) 

was not meant to affect the organisation of family life may have anchored the mothers-as-carers 

perspective, but it was made meaningless by its reverse application in Stoeckel. The 

interpretation of Article 2(4) Equal Treatment Directive (1976) in Commission v 

France (1988), on the other hand, shows how arguments can be overridden by more specific 

arguments later on. 

Most importantly, however, it appears that the reasoning of the Court is most effective where 

it is abstract enough to be transposable, while also being anchored in legal provisions, such as 

Hofmann’s special relationship formula and Commission v France (1988)’s equal capacity 

argument. Both cases also indicate that where this abstraction is vague, the convergence 

creating effect may be relatively weak. The lack of explicit criteria means that the boundaries 

between the two topoi can be redrawn in each subsequent decision while formally 

accommodating both. Combined with the rather selective approach to case-law by the Court, 

such arguments can thus be picked up sporadically in later cases which will then give them 

meaning by the way they apply it. Inevitably, this means they will only gain contour over time.  

The early stages also show that where there is not a steady flow of cases, panel consistency is 

more difficult to achieve. This increases the likelihood of divergence during a phase where the 

institutional memory via case-law is not yet built. Since case-law in particular builds meaning 

over time, the early phase is particularly volatile and susceptible to divergence. The lack of 

references to Commission v Italy (1983) in Hofmann by a largely similar panel may also 

indicate the importance of the Judge-Rapporteur and/or President, two positions that changed 

between the two cases. Since the Judge-Rapporteur writes the draft decision, this change may 

have been of particular importance. 

2. Times of Conflict 

In this Subsection, I will focus on the case-progression Abdoulaye – Griesmar – Lommers. The 

three cases are a good example due to their divergent results but close temporal proximity. I 

will focus in particular on the changing Court composition, and the legal argumentation used 

by the Court. 
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Though all decided between September 1999 and March 2003, the three judgments fall into 

three different quadrants on the graph.808 During this time, no new laws regarding gender 

equality, maternity or parental leave were passed. However, between the last case of the 

previous period, Commission v France (1988), and the first case of this period, Abdoulaye, the 

1995-enlargement led to Austria, Finland, and Sweden joining the EU. Considering that two 

of the new joiners are commonly considered to be more “progressive” in matters of childcare 

and gender equality and were a driving force behind changes to the Union’s social policy,809 

could this enlargement have caused a shift in perception? Enlargements generally cause a 

disruption for convergence at the Court as new Judges must be integrated and socialised. As a 

consequence, if convergence is meant to be upheld, the structural factors would have to be 

employed strategically to prevent divergence. The question would be, however, which 

convergence would have to be upheld here, as none had been established in the 1980s, and 

none would be established in this period either. However, the role of the Scandinavian Judges 

during this period deserves particular attention in the following analysis. 

Lommers is of particular interest due to its combination of the “care and work” and “mothers 

as carers” approach. Its rhetoric is that of equal care, but the underlying assumption is that 

fathers’ need for childcare facilities is reduced if they have a wife who could take care of a 

child.810 It seeks to further representation of women in the employment market by facilitating 

access for working mothers, but by tacitly accepting as justification the financial hurdles 

involved in providing childcare facilities for fathers and mothers, it is effectively merely 

offsetting an occupational disadvantage rather than transforming the care – work relationship. 

It would be some years until Roca Álvarez would provide a re-interpretation of Lommers, 

integrating itself fully into the equal care narrative by selectively citing its predecessor on only 

its equal care rhetoric. 

a. Panel Composition 

The first element I will look at, is the panel composition during the cases. The formations in 

which the Court sat changed considerably, as did the Judge-Rapporteur. Abdoulaye was 

decided by a five-judge chamber, indicating that “the difficulty or importance of the case or 

 

808 See above, Figure 8. 
809 Bart Vanhercke, Dalila Ghailani, and Slavina Spasova with Phillippe Pochet, Social Policy in the European 

Union 1999-2019: The Long and Winding Road,  (Brussels: ETUI and OSE, 2020), 129 and 184. 
810 See above, II.2. 
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particular circumstances are not such as to require that the Court decide it in plenary 

session.”811 Both subsequent cases, Griesmar and Lommers, were decided by the small 

plenary. Griesmar with eleven Judges and Lommers with nine. 

i. Abdoulaye 

Judge Moitinho de Almeida was appointed Judge-Rapporteur for the Abdoulaye case. As it was 

eleven years since the Commission v France (1988), it may not be surprising that he was the 

only Judge at the Court who had already sat on that case.812 The other members were President 

of the Chamber Puissochet, and Judges Jann, Gulmann, and Edward. The case had been 

received at the Court on 15 June 1998 and was decided without a hearing on 16 September 

1999. In this time, the presidency of the chamber changed from Gulmann to Puissochet in 

October 1998.813 As presidential terms for the chambers were annual during this time, changes 

routinely occurred, which likely meant that the symbolic capital of chamber presidents was 

lower than it would be post-Nice.814 No other significant changes to the composition of the 

chamber took place.815 However, due to the rotation in the oversized five-judge chambers, no 

Judge from the two new Scandinavian Member States sat on this case, although Sevón was part 

of the Fifth Chamber during that time. 

This composition meant that there was a very loose connexion with Commission v 

France (1988), with just one Judge having any experience in such cases. However, that Judge 

was the Judge-Rapporteur, which may have increased the likelihood of some form of 

convergence. And yet, Abdoulaye diverges from Commission v France (1988) in that it evokes 

a perception of mothers-as-carers and, particularly, compensation as the correct way to address 

professional disadvantages.816 

 

811 Article 95(1) RoP (1997). 
812 President Rodríguez Iglesias joined the Court just before Commission v France (1988) was decided and did 

not sit on that case; Judge Mancini, who had joined the Court at the same time, passed away 21 July 1999, 
a few months before Abdoulaye could be decided. 

813 See Annex E.I.5. 
814 Above, Part 2, B.III.1. 
815 Judge Ioannou passed away in March 1999 and was replaced by Judge Skouris in June 1999; he was, 

however, not a member of the chamber so this could not have had an effect on the decision. 
816 See above, III.1.b. 
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ii. Griesmar 

Despite being closer in temporal proximity, the changes in panel composition between 

Abdoulaye and Griesmar were significant. There were in total eight Judges sitting on Griesmar 

who did not sit on any of the previous cases on discrimination against men in childcare. This 

was only partly due to turnover: only one of the Abdoulaye Judges left the Court.817 As there 

were not many Judges experienced in cases on childcare discrimination, changes in the Court 

composition did not have a major effect.818 Rather the main reason was that Griesmar, in 

contrast to Abdoulaye, was a plenary decision. The Court sat with eleven of its then fifteen 

judges. This resulted in a large influx of Judges, yet, as the Court did not sit in full plenary, 

some Judges would not partake. It is unclear how the Court decided who sat on these cases, as 

formalised rules were only introduced when the Grand Chamber was established.819 In contrast 

to Aboudlaye, both Finish Judge Sevón and Swedish Judge von Bahr were part of the panel. 

Still, President Rodríguez Iglesias, who had sat on Commission v France (1988), and Judges 

Puissochet, who had presided over Abdoulaye, and Jann, who also sat on that case, also sat on 

Griesmar. Some further panel consistency could have been achieved by appointing as Judge-

Rapporteur one of the Judges who had already sat on Abdoulaye. Both Judges Edward and 

Puissochet were, at that time, regularly reporting on cases on gender equality, with Judge 

Edward in particular also having experience with cases concerning pensions, the second big 

 

817 Moitinho de Almeida left the Court in October 2000, so that he could not be reappointed as Judge-
Rapporteur 

818 Four more Judges left, although neither of them sat on Abdoulaye, see the overview of the Judges terms in 
Annex A. 

819 Above, Part 2, B.V.1. 
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issue in Griesmar.820 While Skouris was not without experience in this field,821 he had the 

drawback of not having sat on Abdoulaye. 

Deliberating the case in the plenary suggests that there was need for discussion and possible 

clarification of the way forward. This may have indicated that the Court contemplated turning 

away from Abdoulaye. Alternatively, it may have been because the case also addressed whether 

the social credits afforded to civil servants constituted pay in the sense of Article 119 TE(E)C, 

or even a combination of the two. The Court had dealt with this issue in several cases since the 

very first Defrenne case,822 and Griesmar largely followed Beune on this matter.823 However, 

Griesmar is commonly cited as the origin of the Court finding that civil servants constitute a 

particular category of workers.824 Either way, the fact that Griesmar was decided by a small 

plenary reduced the panel consistency even further. This, together with the reappointment of a 

“new” Judge-Rapporteur, would have amplified the likelihood of divergence. 

iii. Lommers 

The changes were considerably less severe between Griesmar and Lommers. Lommers was 

received at the Court shortly after Griesmar on 16 December 1999. Like Griesmar, the case 

was decided by a small plenary and most of the Abdoulaye and Griesmar Judges were still at 

the Court when it was decided. However, only seven of the Griesmar Judges sat on Lommers. 

Sevón left the Court in January 2002 and was replaced by Rosas. Cunha Rodrigues, von Bahr, 

and Wathelet rotated out in favour of Judges Schintgen and Gulmann – the latter had already 

 

820 See, for example, Judgment of 5 October 1994, Simon J. M. van Munster v Rijksdienst voor Pensioenen, C-
165/91, [1994] ECR I-4661; or Judgment of 8 July 1999, Commission of the European Communities v French 
Republic, C-354/98, [1998] ECR I-4933; he also reported on cases concerning prohibition of nightwork, such 
as Judgment of 1 April 2008, Criminal Proceedings against Jean-Claude Levy C-185/91, [1993] ECR I-4287; 
and Judgment of 4 December 1997, Commission of the European Communities v Italian Republic, C-207/96, 
[1997] ECR I-6869; Puissochet had mostly dealt with cases concerning the military, such as Judgment of 26 
October 1999, Angela Maria Sirdar v The Army Board and Secretary of State for Defence, C-273/97, [1999] 
ECR I-7403; but also some cases on equal pay, such as Judgment of 11 May 1999, Angestelltenbetriebsrat 
der Wiener Gebietskrankenkasse v Wiener Gebietskrankenkasse, C-309/97, [1999] ECR I-2865; Edward also 
sat as a regular Judge on central cases on occupational pensions, such as Judgment of 28 September 1994, 
Bestuur van het Algemeen Burgerlijk Pensioenfonds v G. A. Beune, C-7/93, [1994] ECR I-4502 (subsequently 
“Beune”); and Judgment of 6 October 1993, Gerardus Cornelis Ten Oever v Stichting Bedrijfspensioenfonds 
voor het Glazenwassers-.en Schoonmaakbedrijf, C-109/91, [1993] ECR I-4939. 

821 See, Judgment of 9 October 2001, Pensionskasse für die Angestellten der Barmer Ersatzkasse VVaG v Hans 
Menauer, C-379/99, [2001] ECR I-7275 (subsequently “Menauer”). 

822 Defrenne I. 
823 Griesmar paragraphs 27–31, 35–37. 
824 See Annex F.I.5. see, however, Klaus Mayr, ‘Pensionsleistungen an Beamte’, European Law Reporter, no. 

12 (2001): 410, arguing that the case was mainly about the delineation of pensions and pay. 
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sat on Abdoulaye. This meant that only nine Judges sat on the case and none from either Sweden 

or Finland. It is possible that this was a reaction to Sevón leaving the Court after the hearing 

was held in September 2001, but this is difficult to establish since the size of the small plenary 

was not regulated. The remaining seven Griesmar Judges made up the bulk of the Lommers 

panel. 

Still, it is notable that President Rodríguez Iglesias switched out the Judge-Rapporteur by 

appointing La Pergola. While La Pergola had sat as a Judge on Griesmar, it would have been 

possible to simply appoint Skouris to both decisions, particularly since he was reporting on 

other equality law cases at that time.825 Notably, La Pergola had just recently switched from his 

position as Advocate-General to that of a Judge in December 1999. He had given opinions on 

several equality law cases in his former role. However, as an Advocate-General, the pressure 

on him to converge around the Court’s schemata of perception had likely been lower.826 Various 

factors made him an atypical Judge-Rapporteur: he was someone who had experience, but 

whose experience was likely to be more individualistic and less group-oriented, as well as 

someone who was already well known at the Court, but still relatively junior as a Judge. 

b. Legal Argumentation and Case-Law 

i. Abdoulaye 

Abdoulaye’s justification relies on the incomparability of women on maternity leave with other 

workers. The non-comparability was based on the disadvantages suffered. This was the 

gateway for both the mothers-as-carers schema, insofar as it failed to delineate between 

maternity and parenthood, and the comparability schema, as it perceived the disadvantages as 

something to be compensated.827 In contrast to Hofmann, Abdoulaye does not even provide an 

abstract formula. The argument is made with regard to specific disadvantages presented by 

Renault.828 This made it difficult to transpose: it was context-specific to the disadvantages 

named, even if these were generalisable disadvantages. The transposability of the argument 

was further reduced since it did not explain how the purpose of the maternity leave (i.e. 

compensating for disadvantages) was established, and it remained unclear why these 

 

825 Such as, Menauer; Judgment of 13 December 2001, Henri Mouflin v Recteur de l’académie de Reims, C-
206/00, [2001] ECR I-10201 (subsequently “Mouflin”). 

826 Above, Part 2, A.IV. 
827 Above, III.1.b. 
828 Abdoulaye paragraph 13. 
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disadvantages should be compensated rather than abolished. As already mentioned above,829 

part of the payment may, as the adoption payment suggests, be meant to compensate the cost 

of childcare, but the “disadvantages” that Renault claims to offset are themselves 

discriminatory against women on maternity leave. 

The decision does not quote or reference in any way any of the three previous decisions, thus 

apparently treating the problem of benefits exclusively available to mothers as something new. 

In contrast, both the defendant in the main proceedings and the United Kingdom government 

referred to Hofmann to support their arguments that the payment in question fell under one of 

the exceptions of the Equal Treatment Directive (1976).830 Even Advocate-General Alber refers 

to it to establish the incomparability of women and men with regard to maternity-related 

disadvantages.831 The Court did not address this matter as it considered the payment as “pay” 

under Article 119 TE(E)C instead, which did not provide a similar exception.  

This highlights another aspect of the Court’s approach to legal reasoning, particularly in anti-

discrimination law: the schema of analysis in which the Court approaches anti-discrimination 

cases is relatively fluid.832 The same argument may be made in relation to the comparability of 

two situations, the objective justification of indirect discrimination, or the applicability of an 

explicit exception. Hence, introducing an argument at a certain point of the legal justification 

does not confine the argument to this point. This lessens its convergent effect, because by 

addressing it in different legal contexts, its scope and meaning can be altered. In this case, 

moving the discussion of maternity from the exception under Article 2(3) Equal Treatment 

Directive (1976), where it would have to be construed strictly and which had no equivalent in 

Article 119 TE(E)C, to the issue of comparability, broadens its scope and prevents discussion 

of the limits of the exception.833 

It also shows a general problem with the Court’s approach to case-law, namely its tendency to 

ignore (or at least: not reference) previous case-law when this may cause it argumentative 

 

829 Above, III.1.b. 
830 Alber, Abdoulaye paragraphs 17 and 21. 
831 Alber, Abdoulaye paragraph 56. 
832 Above, Part 1,D.II.2. 
833 The Court could have addressed Article 6(3) Social Policy Agreement, as it would do in Griesmar. But this 

would have required it to discuss the scope of that exception, which only explicitly refers to the equal pay 
principle enshrined in the Social Policy Agreement, not the one in the Treaty. The Court even avoided 
making a clear statement on this in the plenary decision Griesmar, where the Court found that the measure 
in question could not fall under that exception in any case. Kohler, ‘Gemeinschaftsrecht und Privatrecht’, 
727. 
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problems. By ignoring the previous case-law, the Court isolated Abdoulaye. The lack of 

engagement with previous decisions meant that Abdoulaye did not partake in the creation of a 

coherent narrative that includes Commission v Italy (1983) and Hofmann, to which later 

formations could easily refer. It thus reduced the chance of creating convergence through the 

use of stable case-law. 

Abdoulaye itself has scarcely been quoted at all in future judgments. Its only larger impact 

came in Griesmar, in which the Court tried to distinguish the two cases. There, Abdoulaye is 

quoted as “settled case-law,” holding that women and men are not in a comparable situation 

when the measure in question merely aims to offset occupational disadvantages female workers 

suffer for being away on maternity leave.834 The Court then goes on to refer to its case-law i.a. 

in Hofmann and Commission v France (1988) to determine under which conditions that would 

be the case, although the delineation remains unclear even in that case,835 showing how little 

Abdoulaye actually settled in this regard. 

Eur-lex.eu produces only three citations in judgments other than Griesmar. All of them refer 

to it regarding the need for men and women to be in comparable positions for there to be 

discrimination.836 This formulation did not originate in Abdoulaye, where the Court cites 

Gillespie837 as its origin,838 although the actual formulation in Abdoulaye is closer to that in 

Birds Eye Walls,839 made in respect to the principle of equal treatment. 

ii. Griesmar 

Griesmar has produced by far the most citations of the three core-cases.840 It is also frequently 

quoted to support the idea that women and men are in a comparable situation with regard to 

childcare. This point is made twice in Griesmar, first in reference to Commission v 

 

834 Griesmar paragraph 41. 
835 Griesmar paragraphs 42–43. See further the unresolved tension between the two arguments in IV.1.c. and 

immediately below. 
836 Griesmar paragraph 39; Mouflin paragraph 28; Judgment of 9 December 2004, Viktor Hlozek v Roche 

Austria Gesellschaft mbH, C-19/02, [2004] ECR I-11491, para. 44; Judgment of 8 June 2004, Österreichischer 
Gewerkschaftsbund, Gewerkschaft der Privatangestellten v Wirtschaftskammer Österreich, C-220/02, 
[2004] ECR I-5937 (subsequently “Österreichischer Gewerkschaftsbund“), para. 59. 

837 Judgment of 13 February 1996, Joan Gillespie and Others v Northern Health and Social Services Board and 
others, C-342/93, [1996] ECR I-492 (subsequently “Gillespie“), para. 16. 

838 Abdoulaye paragraph 16. 
839 Judgment of 9 November 1993, Birds Eye Walls Limited v Friedel M. Roberts, C-132/92, [1993] ECR I-5599, 

para. 17. 
840 Although a number of them are on the distinction between occupational pensions and social security 

schemes and the possibility of limiting the temporal effect of a judgment, see Annex F.I.5. 
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France (1988) in order to set up the parameters under which women and men can be in a 

comparable situation,841 and then again in establishing that they are in fact in a comparable 

situation where a man has assumed the task of bringing-up the children and been exposed to 

career-related disadvantages.842 It is the latter that is commonly cited by subsequent 

judgments.843 All of them – with the possible exception of Syndicat CFTC – reflect the equal-

care schema. Syndicat CFTC remained ambiguous in its outcome; but it is noteworthy that 

Griesmar was cited at all, as the Court had refrained from doing so in Betriu Montull, an 

indicator that the equal carer perception is now more embedded in the Court.  

The equality argument was actually a transposition from Commission v France (1988). 

Griesmar introduced it to determine the comparability of female and male workers regarding 

the pension benefit in question. It used an analogous application of its case-law on the maternity 

protection exception of Art 2(3) Equal Treatment Directive844 to incorporate the reasoning 

developed in Hofmann and Commission v France (1988) into Article 119 TE(E)C, which at 

the relevant time did not yet include an exception to equal pay for maternity protection.845  

By shifting the focus on the comparability of women and men, the Court circumvented the lack 

of an express exception. This is remarkable, since it would indicate that the exception in 

Article 2(3) Equal Treatment Directive (1976) is superfluous: if the situation of a female 

worker during pregnancy and maternity is incomparable to that of a man in any case, it would 

mean that no exception is necessary. This did not, however, keep the Court from also adopting 

this comparison approach in equal treatment cases where the pregnancy and maternity 

exception would be applicable.846 The main effect of it is to override the finding of “non-

comparability” in Abdoulaye in a way that is consistent with that decision – in that it leaves 

open the possibility of non-comparability, but restricted it to the special relationship schema. 

Two observations can be made from this. The first one regards the Court’s approach to case-

law: while the Court remains faithful to the finding in Abdoulaye, the way it addresses it in 

 

841 Griesmar paragraph 44. 
842 Griesmar paragraph 56. 
843 Lommers paragraph 30; Commission v Greece (2009) paragraph 69; Roca Álvarez paragraph 24; Leone and 

Leone paragraph 37; and WA v INSS paragraph 47; however, Syndicat CFTC paragraph 55 cites paragraph 
44 instead. 

844 Griesmar paragraph 42. 
845 Griesmar paragraphs 43–44. 
846 With regard to Article 2(3) Equal Treatment Directive (1976) and its successors, see Lommers paragraph 

30; Roca Álvarez paragraph 24; Maïstrellis paragraph 47; and Syndicat CFTC paragraph 55; With regard to 
Article 4(2) Social Security Equality Directive, see WA v INSS paragraph 47. 
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Griesmar changes its meaning. That is, by synthesising Hofmann, Commission v 

France (1988) and Abdoulaye, it presents them as expressing a unified approach, although it 

acknowledges that Hofmann and Commission v France (1988) addressed a different provision, 

and explicit exception. However, it does not discuss any of the cases in greater detail, thus 

solving the problem of applying the reasoning from the earlier two cases to the comparison 

raised in Abdoulaye by simply not addressing it.847 This reflects the Court’s case-law approach 

in general, where decisions are sources of authority from which arguments can be borrowed, 

rather than cases to be discussed in order to distil their ratio.848 It thus allowed the Court to 

easily diverge from Abdoulaye (and Hofmann), while incorporating the perception of 

Commission v France (1988) without any extensive discussion of the relationship between the 

three. While the distinction established therein is also vague, it at least provides a way to 

distinguish comparable from incomparable situations. In a way, then, the plenary decision in 

Griesmar overrides the chamber decision in Abdoulaye via a reference to its previous (plenary) 

case-law. This way, Griesmar enshrines the equal-care schema in the argument made in 

Hofmann and Abdoulaye, made on the basis of the mothers-as-carers schema. After Griesmar, 

the special relationship formula, as well as the general incomparability, carry with them their 

own limitations. The problem is, that the convergent pull of this form of argumentation is 

limited. In recognising the arguments from the other two cases, the Court also incorporated the 

same limitation into the “equal capacity” argument from Commission v France (1988). This 

tenuous relationship between the two perceptions, anchored so clearly in two complementary 

topoi, meant that either perception could tip the balance in its favour in each subsequent case. 

The second observation concerns the success of this style of reasoning. By providing a simple, 

yet abstract category of comparison (women and men are comparable in their capacity as 

parents), the Court created a topos that could easily be transplanted to a variety of other 

decisions. This does not predetermine the way a new case is seen, as by upholding the special 

relationship formula it contains its own limitation. However, in stating that both women and 

men are comparable in their capacity as parents, it requires any subsequent formation of the 

Court that, no matter how ritualistically, repeats this topos to reaffirm that perception of parents 

and calcify it - even if it diverges from it in the specific case. This is not a bullet proof approach, 

as can be seen by the Betriu Montull decision,849 where the Court did not include this topos. 

 

847 Griesmar paragraph 45. 
848 Above, Part 2, C.IV.3. 
849 Discussed below, 3.c.iii. 
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But it does provide an anchor for the equal-care schema that can be easily applied without 

needing a strong commitment. In this regard, it is noteworthy that the Court, as in the previous 

decisions, does not develop any additional criteria by which to delineate between maternity 

and parental protection beyond the fact that the upbringing of children, not the special 

relationship, was concerned. In the present case, it found the provisions to relate to the 

upbringing of children because they did not require the mother to have taken time-off of work 

in order to be eligible to receive the service credit (for example in case the child was born 

before the mother was employed in the civil service).850 Such a specific argument was not easily 

transposable to other cases and was thus hardly referenced.851  

The other commonly cited point established by Griesmar is that positive action measures must 

“contribute to helping women conduct their professional life on an equal footing with men,”852 

and that may not be limited to granting them service credits “at the date of their retirement, 

without providing a remedy for the problems which they may encounter in the course of their 

professional career.”853 This point, also, builds upon Commission v France (1988), although 

without explicit reference. In both cases, the Court had held that positive action measures must 

eliminate or reduce actual instances of inequality in social life.854 Griesmar specified how and 

when this elimination or reduction would have to occur by introducing the “providing remedies 

during working life” criterion. The Court gave a relatively clear definition, pointing out 

specifically that such a measure has to take effect during the working life, not thereafter, and 

remedy the disadvantages female workers face. In this definition, it provided one relatively 

clear, but non-exhaustive criterion - that a benefit taking effect after employment life cannot 

constitute positive action. It thus anchored the reconciliation schema over the compensation 

schema. However, it did not give any justification for this interpretation. This meant that it 

provided no telos that could be applied in subsequent cases beyond the scope of the norm itself. 

It thus provided a clear and easily transposable criterion for positive action, but the application 

of this is restricted to cases that concern measures that seek to remedy disadvantages monetarily 

 

850 Griesmar paragraphs 52–53. 
851 With the exception of Leone and Leone paragraph 36, which references the decision more extensively as 

part of the background of the legal framework with which it dealt. 
852 Griesmar paragraph 64; cited in Commission v Italy (2008) paragraph 57; Commission v Greece (2009) 

paragraph 67; and Commission v Poland (2019) paragraph 80. 
853 Griesmar paragraph 65; cited in Commission v Greece (2009) paragraph 68; Leone and Leone paragraph 

101; and WA v INSS paragraph 65; without explicit reference in Commission v Italy (2008) paragraph 58; 
and Commission v Poland (2019) paragraph 81. 

854 Commission v France (1988) paragraph 15; Griesmar paragraph 64. 
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or after the end of working life. This may be the reason why Lommers, which deals with 

positive action extensively, does not refer to Griesmar in any way, and why the definition given 

in Griesmar is scarcely referred to outside the scope of this case-study.855 

iii. Lommers 

The first thing to note is that the ambiguous stand in Lommers towards the carer distinction is 

reflected in the way it approaches the previous case-law. This ambiguity can be attributed to 

two stylistic elements: first of all, the Court confirmed the general equality of women and men 

with regard to childcare, citing both Commission v France (1988) and Griesmar.856 It merely 

curtailed it for the specific case at hand through the use of Article 2(4) Equal Treatment 

Directive (1976).857 This is something that neither the previous nor the subsequent cases did. 

Only Syndicat CFTC did so, and it moved the perception of maternity leave considerably 

towards embracing the equal-care schema. Hence, the rhetorical elements that might create 

convergence around the equal-carer schema were also present in Lommers. And yet, while 

rhetorically adopting this equality, it did curtail it for the specific case. The equality argument 

was presented but did not factor into the Court’s assessment of either the applicability of the 

positive action exception, or its proportionality. 

In this context, the Court secondly picked up the argument that positive action should help 

women compete in the labour market.858 This formulation, which serves as an anchor for the 

reconciliation schema, originated in Kalanke,859 but had been used in a similar form in Griesmar 

as well.860 Similarly to the “actual instances” of Commission v France,861 the formulation 

appears to have been overridden by arguments more specifically connected to a certain 

perception. It is referenced in Roca Álvarez,862 but is lacking in the other two positive action 

cases. Maïstrellis used the “perpetuation of stereotypes” criterion associated with the equal-

 

855 The two exceptions, Commission v Italy (2008) paragraphs 57–58; and Commission v Poland (2019) 
paragraphs 80–81, both concern pension schemes that differentiate between men and women, but where 
the Court does not address the childcare aspect in its decision. 

856 Lommers paragraph 30. 
857 Lommers paragraph 31. 
858 Lommers paragraph 32. 
859 Kalanke paragraph 19. 
860 Griesmar paragraph 64. 
861 Commission v France (1988) paragraph 15. 
862 Roca Álvarez paragraph 33. 
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care schema that Lommers introduced.863 Leone and Leone, adopted Griesmar’s “providing 

remedies during working life” criterion associated with the reconciliation schema.864 

Thirdly, when addressing the risk of perpetuating traditional gender divisions,865 it did so in the 

proportionality analysis. Thus, it did not dismiss this danger out of hand, but merely addressed 

it in the specific situation of the case.866 It thus recognised the equality of care as a legitimate 

interest. The counter-arguments consisted primarily of applying previously accepted criteria 

for positive action to the specific context of the case.867 The only new abstract principle included 

in Lommers concerned the fact that an individual employer did not have to take into account 

knock-on effects the positive action measure may have on spouses.868 

The Court’s own reasoning in Lommers is, within this case-study, primarily quoted regarding 

the risk that positive action measures “might nevertheless also help to perpetuate a traditional 

division of roles between men and women.”869 This was one of the elements of the case that 

enshrined a perception of women and men as equal carers. When considering why it was 

precisely this part of the Lommers judgment that left a legacy in childcare-related cases, it may 

be compared to the Griesmar finding on helping women to conduct their professional life rather 

than compensating them after retirement:870 like that topos, it provided a clear definition of 

measures that are excluded from the scope of positive action, which is thus transposable to 

other cases but also specific to childcare. 

The way that Lommers is referred to in subsequent decision also merits observation. In 

Lommers, the Court used this argument as part of its proportionality test. When it was cited in 

Roca Álvarez, however, the Court added that such a perpetuation of traditional roles happened 

where men were kept in a role subsidiary to that of women in relation to the exercise of their 

parental duties.”871 It then rejected the applicability of Article 2(4) Equal Treatment 

 

863 Maïstrellis paragraph 50. 
864 Leone and Leone paragraph 101. 
865 Lommers paragraph 41. 
866 ‘[...] in the case now under consideration [...]’, Lommers paragraph 43. 
867 Such as the availability of nursery places on the private market Lommers paragraphs 43–44; which recalls 

the ruling in Judgment of 28 March 2000, Georg Badeck et al. v Landesanwalt beim Staatsgerichtshof des 
Landes Hessen, C-158/97, [2000] ECR I-1902, para. 53; and the emergency provisions for single-parent 
fathers, Lommers paragraphs 45–47; which recalls the judgments Kalanke paragraph 22; Judgment of 11 
November 1997, Hellmut Marschall v Land Nordrhein Westfalen, C-409/95, [1997] ECR I-6383, para. 33. 

868 Lommers part 49; the Court did take knock-on effects into account in Roca Álvarez, see below, III.c.ii. 
869 Lommers paragraph 41; see Roca Álvarez paragraph 37; and Maïstrellis paragraph 50. 
870 Griesmar paragraphs 64–65. 
871 Roca Álvarez paragraph 37. 
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Directive (1976) outright, rather than entering a proportionality test. The Court thus 

decontextualised the argument from Lommers, turning it from a discussion of proportionality 

into one of applicability. It omitted that the cited paragraph was part of the proportionality test 

in Lommers, and that the subsequent paragraphs relativised it, by referring, inter alia, to the 

scarcity of childcare places. Likewise, in Maïstrellis, it dismissed the application of the positive 

action clause in a single paragraph by reference to Lommers. 872 This, again, points towards the 

already mentioned fluid schema of analysis through which the Court approaches anti-

discrimination cases, the tendency to consider arguments at varying points of its justification. 

It also again shows that the Court’s use of case-law creates the possibility of divergence: it 

opened up the chance to decontextualise the Lommers reasoning in such a way that the case 

could, in retrospect, be seen as embracing a perception of equal care. This new interpretation 

of the case was then calcified by repeated citation, so that the context of the original quote has 

been forgotten. 

c. Summary and Further Considerations 

Interestingly, President Rodríguez Iglesias considered all three cases, including the chamber 

decision Abdoulaye, as important enough to appear in the annual report. However, whereas the 

Annual Report 1999 merely restates the tenor of Abdoulaye,873 both Griesmar and Lommers 

receive slightly more attention. For Griesmar, the Annual Report 2001 focusses on the question 

of pensions as pay, and, crucially, on the comparability of women and men with regard to the 

upbringing of children. It also mentions that positive action measures must provide a remedy 

for problems women encounter during their career.874 These latter two provisions of Griesmar 

are most commonly picked up in subsequent childcare-related decisions. The Annual Report 

omits any reference to the special relationship formula. Annual Report 2002, on the other hand, 

focusses heavily on the context of Lommers, detailing the situation of extensive 

underrepresentation of women, an insufficiency of proper, affordable care facilities, and the 

availability of these facilities for men in cases of emergency, particularly fathers who take care 

 

872 Maïstrellis paragraph 50. 
873 CJEU, Annual Report 1999: Proceedings of the Court of Justice in 1999 (Luxembourg: Publications Office, 

1999), sec. 21.1., https://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/cj1999_2008-09-
30_16-09-48_277.pdf. 

874 CJEU, Annual Report 2001: Proceedings of the Court of Justice in 2001 (Luxembourg: Publications Office, 
2001), sec. 11.3., https://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/tp2001_2008-09-
30_16-44-29_27.pdf. 
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of their children alone.875 It thus reflects the contextualised nature of that judgment, albeit 

omitting the Court’s reference to the danger of perpetuating role stereotypes. 

The three cases could have presented a crucial point in the Court’s case-law on discrimination 

against men in childcare. They fell during a period where the European Union had readjusted 

its approach towards gender equality - recognising the impact that childcare has on women’s 

positions on the labour market, with the Parental Leave Directive just passed in 1996. The 

divergent approaches in the early phase meant that the different ways to perceive childcare 

were already established, and a convergent approach could have been developed for either one. 

Griesmar and Lommers in particular, as two plenary decisions, would have granted the 

opportunity for a broader discussion of the role of childcare. However, this did not happen 

despite a certain overlap in the deciding Judges, and Presidential consistency. The reasons for 

this may be primarily related to the Court’s approach towards case-law, and the abstract and 

unspecific nature of the definitions and topoi with which the Court works. The Judges deciding 

the cases were scarcely connected to those of the early years, simply because of the time gap 

between them and the changing composition of the Court. This is a problem that the Court does 

not have the power to address, as it can only react to the cases it is presented with. 

At the same time, Griesmar is the only decision in which Swedish and Finish Judges 

participated, and it is the one that also clearly leans towards a perception of equal care and 

reconciliation of care and work. It could thus be assumed that the emergence of these schemata 

is related to their divergent perception of equality and childcare issues due to their legal cultural 

background. However, both schemata find their earliest expression already in Commission v 

France (1988), before Sweden and Finland joined the EU and Griesmar argumentation builds 

and expands on this case. Hence, while their involvement may have caused a move away from 

Abdoulaye, they were able to make use of existing argumentative structures. They would also 

have profited from the effect of moving the case to the Small Plenary, which disrupted the 

panel consistency and routine that would have been the result of discussing Griesmar in a five-

judge chamber. 

The overlap between Abdoulaye on the one hand, and Griesmar and Lommers on the other, 

could have been slightly improved by reappointing the Judge-Rapporteur. This is particularly 

 

875 CJEU, Annual Report 2002: Proceedings of the Court of Justice in 2002 (Luxembourg: Publications Office, 
2001), sec. 13.2., https://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/cj2002_2008-09-
30_10-04-33_121.pdf. 
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the case for Griesmar and Lommers, which share more of the same Judges, and overlap more, 

but still had different Judge-Rapporteurs. This apparent need to discuss Griesmar and Lommers 

in a larger setting resulted in an influx of Judges that made it difficult to create panel 

consistency between these cases and Abdoulaye. 

This already negatively impacted the chance of creating convergence, which was exacerbated 

by the fact that the Judge-Rapporteur from Abdoulaye could not be reappointed. However, 

choosing different Judge-Rapporteurs for both Griesmar and Lommers that also did not sit on 

Abdoulaye further distanced the cases from one another. 

While the small changes in the panel composition between Griesmar and Lommers may have 

caused those two cases to go in different directions, considering the overlap in the panels, it is 

not surprising that there are traces of the same perceptions in both judgments. This might 

explain why Lommers exhibits such a strong equal care rhetoric despite, ultimately, remaining 

closer to the mothers as primary carers approach. The Court’s single voice and collegiate 

approach allows outvoted judges to still partake in the writing of the judgment. Such a division 

is also more likely in larger formations (such as the small plenary) as compared to smaller 

chambers.876 

Secondly, the way that all three cases treat the previous decisions is reflective of the Court’s 

approach towards case-law and the effect this has on the possibility of creating convergence. 

The cases do not reference case-law to critically discuss it. Abdoulaye does not acknowledge 

any of the three cases that came before it, and Lommers offers only a passing remark on the 

comparability of women and men regarding the upbringing of children. Griesmar, on the other 

hand, does refer to three previous decisions, but does not discuss them in any meaningful way. 

It gives no reasons for why it transplants the interpretations of the maternity exception given 

in Hofmann and Commission v France (1988) to its assessment of the comparability of women 

and men with regard to childcare. Instead, these decisions are taken out of context and 

transformed into topoi that can be recited without determining which direction the decision will 

go. This tendency to ignore or scarcely discuss previous decisions considerably lessens the 

convergent impact that case-law could have, since any transplantable abstract ratio will not be 

considered in subsequent decisions. 

 

876 See above, Part 2, B.V.3. 
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Thirdly, considering this approach towards case-law, and also which parts of Griesmar and 

Lommers themselves are most regularly quoted in this case-study, it appears that abstract or 

even vague arguments create some level of convergence as they are easier to transplant to 

subsequent decisions. Insofar as a certain schema of perception is anchored in one of these 

topoi, this means that some convergence around it may be created even by decisions that refer 

to it rhetorically or ritually, but offer a different perception. However, this also means that the 

convergence created by them is limited. Their conflicting nature means that they do not 

strongly predetermine the perception of childcare in subsequent cases. A second result is that 

where the Court diverges in its perception, its approach to case-law means that such topoi can 

be ignored. Thirdly, even if they are not ignored, the Court may move them from the 

proportionality test to an applicability test, or from the maternity protection exception to 

comparability, and thus widen or tighten their scope. 

3. The Stabilising Phase 

After the divergent approaches of the core-cases, it was another seven years until the Court 

dealt with the specific issue of men’s role in childcare again in Commission v Greece (2009). 

While this case was not considered important enough to be fully translated, it did set off a 

period of relative stability, and a fairly constant trickle of cases until Syndicat CFTC in 2020. 

All in all, this phase encompasses seven cases over a period of eleven years.877 In contrast to 

the other two phases, this period is characterised by a relatively stable perception of childcare 

– albeit with two exceptions. Betriu Montull exhibits the mothers-as-carers schema and the 

compensation schema clearly. Syndicat CFTC also includes traces of these schemata, but 

appears to initiate a more explicit turn away from them. This Subsection will thus focus 

primarily on Commission v Greece (2009) and Roca Álvarez as the two cases that set the tone 

for the stabilising phase, as well as the two derogations in Betriu Montull and Syndicat CFTC. 

This stabilisation period came after the 2005 and 2007 enlargements. Hence, like the effects of 

the 1995 enlargements, attention should be paid to the influence that this enlargement could 

have had on the Court culture. The so called “Eastern enlargements” included primarily post-

communist countries,878 as well as Malta and Cyprus. The latter two could be regarded as 

socially conservative,879 and one would expect that the Judges would be more inclined towards 

 

877 For comparison, the two previous phases combined encompassed six cases over a period of 20 years. 
878 From Central and South Eastern Europe as well as the Baltic. 
879 Belavusau and Henrard, A Bird’s Eye View, 621. 
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the mothers-as-carers and compensation schema. The situation is more complex with the post-

communist countries. The post-communist legacy of these countries actually included strong 

protection for mothers at work, higher employment among women, and a lower motherhood 

pay penalty than the Western countries.880 However, this greater economic parity did not go 

hand in hand with greater social equality.881 Additionally, part of the backlash against the 

communist past also included a rejection of equality law among the political and judicial elite 

in these countries.882 Here, too, one might expect a greater push towards mothers-as-carers as 

well as compensation schemata. While these are merely broad heuristics, to incorporate legal 

culture, particular attention should therefore be paid in this section to the mechanism by which 

convergence around the equal-care and reconciliation schemata was created. 

a. Routinisation 

The first thing to note regarding the stabilising phase is the use of chambers. While of the six 

previous cases only Abdoulaye was discussed in a chamber, all of the cases in the stabilising 

phase are five judge-chamber cases. This is partly a result of the increased use of chambers.883 

But it also indicates, first of all, that the Court did not consider them legally difficult or 

important enough to warrant discussion in the Grand Chamber.884 And, secondly, it marks them 

as more routine cases, thus encouraging the Judges partaking in the decisions to perceive the 

decisions through existing schemata of perception rather than approach them from new angles. 

In this sense, it would be sufficient for the Judge-Rapporteur, who suggests the chamber-size, 

to perceive a case through one of the established schemata in order to incentivise their fellow 

judges to do so as well. Leone and Leone merits a separate mention here, as in that case, the 

applicants in the main proceedings requested a Grand Chamber decision, which was denied.885 

As the Court followed their arguments, this was without consequence for them. However, 

 

880 Barbara Havelková, Resistance to Anti-Discrimination Law in Central and Eastern Europe – A Post-
Communist Legacy?, German Law Journal 14, no. 4 (2016), 643; see also Michelle J. Budig, Joya Misra, and 
Irene Boekmann, The Motherhood Penalty in Cross-National Perspective: The Importance of Work-Family 
Policies and Cultural Attitudes, Social Politics 19 no. 2 (2012), 177. 

881 Havelková, Resistance to Anti-Discrimination Law, 650-652. 
882 Havelková, Resistance to Anti-Discrimination Law, 629, incl. Fn. 1, 630-632; Michal Bobek, ‘Fundamental 

Rights and Fundamental Values in Old and New Europe,’ in Research Handbook on EU Law and Human 
Rights, ed Sionaidh Douglas-Scott and Nicholas Hatzis (Cheltenham, UK, and Northampton, MA: Edward 
Elgar Publishing, 2019), 319. 

883 See on the increasing use of chambers, Gabel et al., ‘The Internal Organization of the European Court of 
Justice (Draft)’. 

884 Article 44(3) RoP (2003), Article 60(1) RoP (2012). 
885 Leone and Leone paragraphs 16–27. 
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considering that the Court diverged from the Advocate-General, and that the case followed the 

contradictory cases Roca Álvarez and Betriu Montull, it is interesting that the Court nonetheless 

viewed the case as routine enough for a chamber decision. 

However, all cases except for Commission v Greece (2009) include an Advocate-General 

opinion, which indicates that they raised at least some new points of law.886 In most of the cases, 

the Court and the Advocate-General reached the same conclusion. There are two exceptions to 

this. In Betriu Montull, the Advocate-General suggested a decision along the lines of Roca 

Álvarez.887 And in Leone and Leone, the Advocate-General was of the opinion that there was 

no discrimination to begin with, as the position of a worker on maternity leave was not 

comparable to that of workers on other forms of childcare leave.888 This persistence of divergent 

perceptions may explain the continued need for subsequent Advocate-General opinions. It 

could hardly be argued that the cases were routine if they raised new points of law. Hence, the 

cases are marked as raising new points of law while, at the same time, not being so difficult or 

important as to require a Grand Chamber decision. This would invite Judges to approach these 

“new points of law” from established schemata of perception. 

b. Panel Consistency 

Another element that distinguishes this phase from the previous one is a higher level of 

consistency in the panel compositions. Commission v Greece (2009) and Roca Álvarez were 

decided by the same panel. There was only one change between Betriu Montull and Leone and 

Leone. The latter had the same panel as Maïstrellis. And there was only one change between 

WA v INSS and Syndicat CFTC. However, only one Judge from Griesmar and Lommers sat on 

Commission v Greece (2009). The changes between Roca Álvarez and Betriu Montull, and 

Maïstrellis and WA v INSS were more substantive. 

Table 4: Overview over Judges during Stabilising Phase. VP = Vice-President of the Court, CP = Chamber President, JR = Judge-
Rapporteur, J = Judge. 

 Comission v 

Greece (2009) 

Roca 

Álvarez 

Betriu 

Montull 

Leone and 

Leone 

Maïstrellis WA 

v INSS 

Syndicat 

CFTC 

Cunha 

Rodrigues 

J CP      

 

886 Article 20(4) Statute (Lisbon). 
887 Wathelet, Betriu Montull paragraph in particular 67-73. 
888 Advocate-General Jääskinen, Opinion of 27 February 2014, Maurice Leone and Blandine Leone v Garde des 

Sceaux, Ministre de la Justice, Caisse nationale de retraites des agents des collectivités locales, C-173/13, 
ECLI:EU:C:2014:117, 34–37 and 44–45. 



 

171 
 

 Comission v 

Greece (2009) 

Roca 

Álvarez 

Betriu 

Montull 

Leone and 

Leone 

Maïstrellis WA 

v INSS 

Syndicat 

CFTC 

Lindh J JR      

Rosas CP J      

Lõhmus J J J     

Ó Caoimh JR J      

Bay Larsen   CP CP CP J J 

Malenovský   J J J   

Safjan   JR J JR JR JR 

Prechal   J JR J   

Jürimäe    J J   

Jääskinen       J 

Bonichot      CP CP 

Silva de 

Lapuerta 

     VP  

Toader      J J 

 

Due to the substantive temporal gap between Lommers and Commission v Greece (2009), all 

but three of the Judges that sat on Lommers had left the Court. Skouris had been elected 

President of the Court, so that he did not sit on chamber decisions. Jann and Cunha Rodrigues 

were in different chambers.889 It was thus not possible to establish a meaningful level of panel 

consistency. In any case, President Skouris did not pick either of them as Judge-Rapporteur, 

further limiting continuity. Only a minimal level of consistency was established as the Judge-

Rapporteur sat in the same chamber as Cunha Rodrigues. 

Essentially, the panel composition in Commission v Greece (2009) could thus scarcely 

contribute to any form of convergence. At that point, the new Judges would find themselves in 

a situation where the established case-law of the Court presented them with conflicting 

perceptions of childcare. The same formation came together again, however, in Roca 

Álvarez.890 By that time, Cunha Rodrigues was Chamber President. While the Judge-

Rapporteur was changed again, Lindh had sat with her colleagues on 

Commission  v Greece (2009) and thus had a specific experience in the field. 

This was not the case in Betriu Montull. Although it had only been three years, it was almost 

impossible to establish any meaningful continuity via the chamber. Cunha Rodrigues and Lindh 

had left the Court. The three remaining Judges from Roca Álvarez were dispersed in three 

 

889 Jann was assigned to the First Chamber, Cunha Rodrigues to the Third, see Annex E.I. 
890 Now in the Third, instead of the Second Chamber. 
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different chambers.891 Additionally, President Skouris assigned none of them as Judge-

Rapporteur,892 choosing Judge Safjan instead. Safjan, who had joined the Court in October 

2009, had at this point reported i.a. on Riežniece, and had thus some experience with cases on 

parental leave,893 but not with cases on other forms of childcare, especially maternity leave. 

This left Judge Lõhmus, who shared a chamber with Safjan, as the only tether to the previous 

two cases. This meant that once again the panel consistency was ruptured despite the potential 

availability of consistency via the Judge-Rapporteur. This increased the likelihood of 

divergence. 

Note also, with regard to legal culture, that Commission v Greece (2009) and Roca Álvarez 

only included one Judge from the new Member States, who may have been expected to be more 

socially conservative and could have continued case-law of Hofmann, Abdoulaye or Lommers. 

At the same time, they included two Scandinavian judges, Lindh and Rosas, who could be 

expected to be more inclined towards the Griesmar and Commission v France (1988) case-

law. In contrast, Betriu Montull included three Judges from the new Member States. This may 

help to explain why Betriu Montull diverged from Roca Álvarez. 

With the exception of Lõhmus, who left the Court in 2013 and was replaced by Jürimäe, the 

Betriu Montull panel stayed together for both Leone and Leone and Maïstrellis. There were 

some other changes, however. The Judge-Rapporteur changed between Betriu Montull and 

Leone and Leone, which was reported by Judge Prechal. Like Safjan, Betriu Montull had been 

her first case on discrimination of men with regard to childcare at the Court of Justice. But she 

had already reported on other gender equality cases like Moreno and Brachner. She also had 

considerable experience as an academic working on anti-discrimination law. In particular, she 

had in the past argued in favour of a narrow construction of the pregnancy and maternity 

protection.894 She had criticised Hofmann as “well-meaning” but “reinforcing gender 

discrimination,”895 and called out the risk of stereotyping implied in Lommers.896 The change 

of the Judge-Rapporteur may have thus amplified the rather small change in the chamber 

composition. On the other hand, Safjan returned as Judge-Rapporteur for the next three cases, 

 

891 Rosas was in the newly established Fifth Chamber, Ó Caoimh was in the Third Chamber, and Lõhmus in the 
Fourth Chamber, which would end up deciding Betriu Montull. 

892 Including Ó Caoimh, who had reported on Commission v Greece (2009). 
893 See Case-Study 2, below. 
894 Burri and Prechal, ‘Comparative Approaches to Gender Equality’, 220. 
895 Prechal, ‘Equality of Treatment, Non-Discrimination and Social Policy’, 539. 
896 Burri and Prechal, EU Gender Equality Law, 17. 
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Maïstrellis, WA v INSS, and Syndicat CFTC. Maïstrellis and WA v INSS were decided on the 

same lines as Leone and Leone. Syndicat CFTC suggested at least a clear move towards equal-

care of perception, without embracing it outright. This may indicate that not too much emphasis 

should be put on the change of Judge-Rapporteur. And, of course, it is always possible that a 

three-to-two decision was flipped when one member changed. For now, however, it must 

suffice to note that despite considerable overlap in the composition of the chamber, Leone and 

Leone and Maïstrellis diverged from Betriu Montull. I will address below whether this 

peculiarity may be explained by the legal reasoning exhibited in either decision, which may 

have convinced a previously split chamber to converge around the equal-care and 

reconciliation schemata.  

When the panel composition changed again in WA v INSS, this was the result of a change in 

the chamber compositions. When that case was received at the Court in July 2018, Safjan 

shared a chamber with Bay Larsen and Malenovský, with whom he sat on the previous three 

cases as well. A subsequent change in the chambers in October 2018, however, moved Safjan 

and Bay Larsen to First Chamber.897 There, they sat together with Judge Rosas, who had already 

sat on Commission v Greece (2009) and Roca Álvarez. However, Rosas left the Court in the 

time between the hearing in June 2019, and the decision in December 2019. He was replaced 

for that decision by then Vice-President Silva de Lapuerta. As such, while Judge-Rapporteur 

Safjan and former Chamber President Bay Larsen provided some consistency, the regular 

changes that occur at the Court meant that merely “choosing” a chamber via the Judge-

Rapporteur does not always secure this consistency. Hence, the panel consistency between 

Maïstrellis and WA v INSS was relatively low. Still, with two out of five Judges having sat on 

the previous cases, including a reappointment of the Judge-Rapporteur, there was more 

continuity in the deciding Judges than, for example, between Roca Álvarez and Betriu Montull. 

This may have helped considerably in maintaining the perception of Leone and Leone and 

Maïstrellis, and thus created a convergent pull on the Judges who were new to this case-law. 

In the subsequent Syndicat CFTC decision, Silva de Lapuerta was replaced by Rosas’s regular 

successor Jääskinen, while the rest of the chamber stayed consistent, including the Judge-

Rapporteur and Chamber President. This may explain why Syndicat CFTC moves so clearly 

towards the equal-care schema. 

 

897 Judge Rosas, who sat on Commission v Greece (2009) and Roca Álvarez,  
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c. Legal Argumentation and Case-Law 

i. Commission v Greece (2009) 

While the case concerned a difference in pensionable age, rather than service credits as had 

been the case in Griesmar¸ it follows a very similar line of argument. Griesmar is quoted twelve 

times, more than any other case in the decision.898 Three of these quotes concern the 

examination of Article 141(4) TEC (Amsterdam), picking up the “providing remedies during 

working life” argument.899 The Court subsequently also refers to the comparability of women 

and men as parents, as the Greek government had specifically referred to childcare as one of 

the disadvantages to be remedied.900 Considering that the different schemata of perception were 

already established, and that the deciding panel did not have a strong connection to either 

Griesmar or Lommers, the question is why the Judges in Commission v Greece (2009) oriented 

themselves more towards the former.  

Given the similarities between the two cases, both concerning pensions for civil servants (and, 

in the case of Greece, military personnel), both being justified by reference to disadvantages 

associated with childcare, Griesmar likely presented itself as the obvious point of reference. 

Perceiving Commission v Greece through Griesmar would have meant seeing it through the 

equal-care and reconciliation schemata. This would have suggested a greater convergence 

creating effect by the Court’s case-law; one that, however, would require a high level of 

similarity across the relevant fact situations. In such a situation, perceiving a case through 

another case is an economic decision that would reduce workload.901 The routinisation 

mentioned above, already indicates this. The Court also scarcely spent any time discussing the 

childcare-related arguments offered by the Greek government, but rather used the formulas 

available from Griesmar. Hofmann and Lommers did not offer arguments that were similarly 

easily adoptable in Commission v Greece (2009). Hofmann’s special relationship formula 

would have begged questions, since, as in Griesmar, it would have had to be delineated from 

the “equal capacity as parents” formula. The “perpetuation of stereotypes” approach of 

Lommers would not have fit the retirement ages without adaptation. In any case, it would have 

caused an equal-care perception. The mothers-as-carers perception in Lommers was, after all, 

 

898 Beune and Niemi are both quoted eleven times. 
899 Griesmar paragraphs 64–65; Commission v Greece (2009) paragraphs 67–68. 
900 Commission v Greece (2009) paragraph 69. 
901 Above, Part 2, C.IV.1. 
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mired in the proportionality test. This would have required a more detailed discussion and 

balancing of the different interests.902 

By closely following Griesmar, Commission v Greece (2009) helped to calcify the equal-care 

and reconciliation schemata. But it did not add to the justification. It is thus commonly cited 

together with Griesmar either regarding the “equal capacity as parents,”903 or the “providing 

remedies during working life” argument.904 

This is thus an example where the Court’s approach to case-law incentivised convergence. In 

this situation, the Court used citations to create additional routinisation and equate the two 

cases to one another, foregoing any discussion of possible differences. 

ii. Roca Álvarez 

Considering that Roca Álvarez was decided shortly after Commission v Greece (2009) and by 

the same panel, it seems surprising that neither that decision nor Griesmar feature prominently 

in its reasoning. Commission v Greece (2009) was not cited at all, while Griesmar was cited 

only once, arguing that fathers and mothers are comparable in their need for time off-work for 

childcare purposes.905 Roca Álvarez dealt more with Lommers and, in fact, Hofmann. This is 

likely because Griesmar’s “providing remedies during working-life” criterion is easily 

transposable to other cases on measures after retirement, but did not provide reasons for this 

that would allow it to be transposed to other situations.906 As Roca Álvarez concerned benefits 

during working-life, Hofmann and Lommers were the more accessible cases. 

With regard to Hofmann, Roca Álvarez refers to the special relationship formula,907 but 

distinguishes the two cases.908 It argues that the special relationship cannot apply since the leave 

is transposable, as this indicates that both are equally apt for the purpose.909 By juxtaposing 

Hofmann and Griesmar, the Judges were able to accept Hofmann as a source without adopting 

its perception.910 However, this is the first time that the Court indicated a criterion 

 

902 See above, 2.b.iii. 
903 Maïstrellis paragraph 47; WA v INSS paragraph 51. 
904 Leone and Leone paragraph 101. 
905 Roca Álvarez paragraph 24. 
906 See above, IV.2.b.iii. 
907 Roca Álvarez paragraph 27. 
908 Roca Álvarez paragraph 30. 
909 Roca Álvarez paragraph 31. 
910 See already above, IV.1.b.iii. 
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(transferability) by which to distinguish maternity from parenthood more generally.911 This 

point has subsequently been picked up by Advocate-General Bobek in his attempt to establish 

criteria for this distinction,912 but not as of yet by the Court. Part of the reason for this may be 

related to Betriu Montull, which I will discuss presently. 

With regard to Lommers, I already mentioned that Roca Álvarez re-interpreted the decision on 

the basis of the equal-care schema. It referred to the “perpetuation of stereotypes” argument 

and applied it to a situation where men could only enjoy this right if the mother was in 

employment.913 In doing so, it moved the argument from the proportionality test to the 

applicability of Article 2(4) Equal Treatment Directive (1976). This underlines the fluid 

approach towards applying arguments at different points of analysis schemes and how this can 

be used to adapt an argument to fit the Judges’ perception, rather than influencing the latter. 

Finally, Roca Álvarez also provides an example of the Court’s more selective reading of its 

own case-law, which allows for more divergence. It took into account potential knock-on 

effects that may cause a self-employed mother, whose husband cannot take the leave, to limit 

her self-employed activity in favour of childcare.914 The Court thus took a different approach 

than in Lommers, where it had disregarded such knock-on effects.915 

iii. Betriu Montull 

Betriu Montull can most clearly be distinguished from Roca Álvarez, a decision with which it 

- at first glance - appears to have much in common. I will first look at the way in which the 

divergence from that decision was justified. Secondly, I will analyse why the argumentation in 

Betriu Montull apparently failed to create a convergent pull towards the mothers-as-carers and 

compensation schema in subsequent decisions. 

With regard to Roca Álvarez, there are some obvious parallels between the cases: both 

concerned a form of leave available to mothers in employment; in both cases, only mothers 

were the primary rights-holders; but in both cases, the leave could be transferred to fathers. 

Hence, the fact-situations were at least similar. Yet, in contrast to Commission v 

Greece (2009), where the Court strictly followed the similarly situated Griesmar, the Court 

 

911 Leone, ‘Towards Shared Parenthood?’, 515–16. 
912 Bobek, Syndicat CFTC paragraph 35. 
913 Lommers paragraph 36. 
914 Roca Álvarez paragraph 38. 
915 Lommers paragraph 49. 
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hardly dealt with Roca Álvarez. Specifically, it did not refer to the argument that leave can 

scarcely protect the special relationship if it is transferrable to the father.916 Nor did the Court 

consider that traditional divisions of roles may be perpetuated if the father is not entitled to 

such leave, because the self-employed mother may be forced to reduce her working time.917 

However, the fact-situations in Roca Álvarez and Betriu Montull can be distinguished: the leave 

in Roca Álvarez concerned one hour each day until the child reached nine months of age, 

whereas in Betriu Montull, it concerned ten weeks immediately after the six weeks mandatory 

leave after confinement. This may have been perceived as a more major difference than 

switching the service credits from Griesmar for an early retirement age in Commission v 

Greece (2009). 

This distinction is reflected in the way the Court reinterpreted the preliminary questions. 

Originally, the national court had asked whether the provision in question would contravene 

the Equal Treatment Directive (1976) and the Parental Leave Directive.918 The Court 

reinterpreted these questions to include the Pregnant Workers Directive.919 As a consequence, 

the Court began by questioning the nature of the leave in question.920 It established that it was 

in fact maternity leave. The Court compared the leave with the minimum requirements for 

maternity leave. From this angle, the six weeks compulsory leave satisfy the at least four weeks 

compulsory leave under Article 8(2) Pregnant Workers Directive, and together with the ten 

transferrable weeks satisfy the minimum sixteen continuous weeks maternity leave under 

Article 8(1) Pregnant Workers Directive.921  

This twist in the analysis changed the perspective. The Court could now content itself with 

holding that the measure is intended to protect the biological condition during and after 

pregnancy under the maternity exception of Article 2(3) Equal Treatment Directive (1976).922 

Since the Court was more concerned with the minimum requirements of maternity leave, the 

transferability became an extension of the mother’s right to waive parts of her leave. The Court 

held, a fortiori, that if the mother can waive her right to maternity leave beyond the minimum 

 

916 Roca Álvarez paragraph 31. 
917 Roca Álvarez paragraphs 36–37. 
918 The national court posed two questions in this regard, one focussing on the directives, the other on the 

general principle of equality. 
919 Betriu Montull paragraph 40. 
920 Betriu Montull paragraphs 41–46. 
921 Betriu Montull paragraphs 43–45 and 52–55. 
922 Betriu Montull paragraph 63. 
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compulsory period, then she can also transfer it to her husband.923 As the self-employed mother 

had no such right, the knock-on effects that this may have on her own working life did not 

come into play. This is difficult to square with Roca Álvarez; however, as the Court did not 

discuss that case in detail, the problem of how leave transferred to the father would protect 

either the biological condition or the special relationship of the mother never arose. 

Besides this superficial engagement with Roca Álvarez, the only case from this study 

referenced by the Court is Hofmann. The equal capacity as parents and the reconciliation of 

family life and work for the self-employed mother did not arise at all in the case. It focussed 

instead on cases that explicitly deal with the Pregnant Workers Directive.924 This selective 

reading of Roca Álvarez, combined with the omission of other cases, is another demonstration 

of the divergence-enabling effect of the Court’s case-law approach. The possibility of 

reinterpreting the questions referred further facilitated this divergence. It allowed the Court to 

shift the focus away from the problem of equality and reconciliation towards the temporal 

similarities with maternity leave under Pregnant Workers Directive. 

However, this shift in perception may also explain the lack of convergence-creating effect that 

Betriu Montull has had on the subsequent decisions. The decision is premised on the measure 

in question being identified as maternity leave. It can thus only be transferred to cases that 

concern a leave that was considered maternity leave. In a sense, it brought back the status after 

the conflicting decisions in Hofmann and Commission v France (1988). Without expressly 

overruling Roca Álvarez, it removed the relevance of transferability as a criterion for distinction 

with the systematic argument that the legislator recognises explicitly the optional nature of 

some forms of maternity leave. But Betriu Montull did not provide any new criteria or higher-

order reasons to replace this criterion. It was, largely, based on the similarities between the 

temporal scope of the leave in question and the minimum standards for maternity leave set out 

in the Pregnant Workers Directive. 

A look at the subsequent decisions reflects this. Leone and Leone and WA v INSS both 

concerned various pensions-related provisions. Since Betriu Montull presupposed maternity 

leave, its reasoning was not relevant to these decisions. Like Commission v Greece (2009), 

 

923 Betriu Montull paragraphs 57–58; Of course, the intention behind the leave could be called into question 
due to its transferrability, see, e.g. Wathelet, Betriu Montull paragraphs 60–66, 71. 

924 E.g. Judgment of 18 November 2004, Land Brandenburg v  Ursula Sass, C-284/02, [2004] ECR I-11157; 
Judgment of 20 September 2007, Sari Kiiski v Tampereen kaupunki, C-116/06, [2007] ECR I-7665 
(subsequently “Kiiski“). 
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both cases had a relatively obvious link to Griesmar. This is particularly true for Leone and 

Leone, which concerned French pension provisions that had been introduced as a consequence 

of the Griesmar decision.925 As already mentioned, Leone and Leone, despite being an indirect 

discrimination case, drew consistently from Griesmar’s justification.926 It also highlighted 

similarities and continuities between the schemes when trying to establish whether the 

objective of the new pension credits is unrelated to any discrimination on the grounds of sex.927 

Despite shifting the legal framework from direct to indirect discrimination, it thus perceived 

the whole case through the schemata established by Griesmar. 

Similarly, WA v INSS concerned the Social Security Directive, rather than Article 157 TFEU; 

yet, the Court simply transplanted its reasoning from Griesmar to this case, as well. It used the 

same arguments to establish the comparability of women and men regarding childcare,928 and 

to dismiss the applicability of positive action measures to justify a maternity supplement in a 

pension.929 The Court also criticised the fact that the supplement in question did not depend on 

the mother actually taking time off work.930 

In both of these cases, thus, Griesmar clearly presented itself as a decision that could be 

followed with regard to reasoning. Thus, it is a situation in which the case-law of the Court did 

create convergence that served not only as a source for arguments, but also as a prototype for 

the types of childcare-related discrimination in question. 

Maïstrellis, on the other hand, was closer in topic to Betriu Montull. It concerned a form of 

childcare leave that was only available to fathers if their wife was in employment. However, 

there was a major difference to Betriu Montull, as the national government did not claim that 

the leave in question constituted maternity leave. Hence, the Court merely found the maternity 

leave exception of Article 28(2) Gender Equality Directive inapplicable.931 Consequently, as 

the reasoning of Betriu Montull was based on the Pregnant Workers Directive, it was simply 

not relevant for this case. Of course, the Court would have been able to reinterpret the leave as 

constituting maternity leave as it had done in Betriu Montull. But, first of all, the leave in 

 

925 Leone and Leone paragraphs 36, 60, 81. 
926 See above, III.3.b. 
927 Leone and Leone paragraphs 58–60, 67–68, and 74-76 regarding the first question, and 96-97 regarding the 

second question. 
928 WA v INSS paragraphs 51–52. 
929 WA v INSS paragraph 65. 
930 WA v INSS paragraph 59. Although no explicit reference is made to Griesmar. 
931 Maïstrellis paragraph 51. 
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question was much longer, namely nine months instead of 16 weeks.932 Hence, a leave like that 

in Roca Álvarez - which also was available for nine months - presented a viable alternative 

blueprint. And indeed, the Court drew an analogy to the situation of a father who was only 

allowed to take the breastfeeding leave if the mother was in employment.933 It dismissed the 

applicability of the positive action exception on the basis of the “perpetuation of stereotypes” 

argument. 934 Secondly, this would have meant that Greece failed to meet its obligations under 

the Parental Leave Directive. In other words, perceiving Maïstrellis through the schemata of 

Betriu Montull would have created problems that would have required additional justification. 

This would have defeated the usefulness of modelling a subsequent decision on a previous one 

in the first place; rather than calcifying the schemata, the discussion of these problems would 

have reopened criticisms. Hence, alternative perceptions would have re-entered the 

deliberations, and divergence would have been possible. 

Thus, while there was a certain continuity in the panel composition from Betriu Montull 

onwards, its argumentation was simply too contextualised. While it undercut the Roca Álvarez 

“transferrable leave” criterion, it provided arguments that were directly applicable only to 

purported maternity leave. In contrast, the subsequent cases could easily be seen as either 

successors to Griesmar, or to Roca Álvarez, helping to enshrine these cases in the bulk of the 

case-law and thus creating a convergent pull towards their perception of childcare. 

iv. Syndicat CFTC 

The stabilising period, and this case-study, ended with Syndicat CFTC. For the first time, the 

Court addressed the criteria that must be met for a leave to be considered maternity leave. Its 

argumentation was informed by the mothers-as-carers and compensation schemata, but 

restricted the scope in a way that suggests a certain departure from this perception.935 In order 

to contextualise this, it may be recalled that there was relatively unstable case-law on this 

distinction, with cases like Commission v Italy (1983), Hofmann, and Betriu Montull being 

contrasted by cases like Roca Álvarez or Maïstrellis. 

 

932 Or, for that matter, the six months in Hofmann. 
933 Maïstrellis paragraph 49. 
934 Maïstrellis paragraph 50. 
935 See above, III.1.a. 
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Of these cases, the Court referenced only Hofmann directly.936 It did, however, refer to 

Commission v France (1988), Griesmar, and WA v INSS, all of which concerned other forms 

of childcare benefits.937 This again confirms the Court’s tendency towards selective citation of 

case-law. While ready to adopt the basic distinction between the special relationship and 

equality as parents, as was first established in Commission v France (1988), the Court was able 

to ignore the subsequent development of this distinction. This also allowed it to create its 

criteria from a clean slate. 

However, this also meant that the criteria it does develop were not drawn from its case-law. 

There was no discussion of the rationes of the earlier cases to infer the criteria from them, nor 

were contradictions like that between Roca Álvarez and Betriu Montull addressed. It is thus 

difficult to say that any of the arguments presented in these cases successfully created 

convergence among the Judges deciding Syndicat CFTC. 

In the case, the Court suggested three criteria which correspond largely to those proposed by 

Advocate-General Bobek in his opinion. These are “the conditions for entitlement of the leave, 

its length and modalities, and the legal protection that attaches to the leave.”938 The most 

decisive criterion for the present case was likely the legal protection, as the leave in question 

offered periods of maternity leave that neither were paid nor provided for an allowance in line 

with the Pregnant Workers Directive.939 

However, the Court did not include the Advocate’s-General argument that the special 

relationship should be viewed in connexion to protecting a mother’s biological condition.940 

The Advocate-General had based this i.a. on the decisions Roca Álvarez and D, neither of which 

the Court cites in the judgment. It did, however, refer “in essence”941 to paragraph 61 of the 

Advocate’s-General opinion, which formed part of this argument. As a result, the Court 

included the idea that “the aim of protecting the special relationship between a woman and her 

child is not […] sufficient in itself to exclude fathers from the benefit of a period of additional 

 

936 Syndicat CFTC paragraphs 52, 54. 
937 Syndicat CFTC paragraph 54. 
938 Syndicat CFTC paragraphs 58, 70; Bobek, Syndicat CFTC paragraph 70. 
939 Syndicat CFTC paragraph 73. 
940 Bobek, Syndicat CFTC paragraphs 59–68. 
941 Syndicat CFTC paragraph 58. 
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leave.”942 Still, it kept ambiguous the nature of the special relationship as it relates to biological 

necessity and social expectations. 

The Court also kept the criteria more open than the Advocate-General did. The Advocate-

General found that flexibility, the possibility to opt for periods of leave of different durations 

and the leave considerably exceeding the statutory period were indicators that the leave in 

question is not meant to protect the special relationship.943 The Court only explicitly adopted 

the excessive length,944 although it indicated that the flexible duration of the leave in question 

would suggest that it did not protect the special relationship.945 Here, too, then, despite creating 

criteria to facilitate the distinction, the Court remained ambiguous. 

Finally, the Court did not include an examination of the positive action exception, which the 

Advocate-General had included but quickly dismissed on the basis of the perpetuation of 

stereotypes argument.946 

Whether these criteria will be able to create convergence around either of the schemata remains 

to be seen. They are abstract enough to incorporate numerous different cases and should thus 

help to provide a distinction between maternity leave and other forms of childcare leave. As 

such, they should thus be easily transposable to other cases that concern childcare leave. 

There appears to be some tendency towards a perception of equal care and reconciliation, as 

the criteria effectively restrict the application of the special relationship formula. However, 

criterion two in particular is still somewhat agnostic towards the schemata of perception. The 

Court did not provide more context on when a certain form of leave will exceed the statutory 

leave considerably. In contrast to the Advocate-General, it also did not anchor this argument 

in the minimum requirements of the Pregnant Workers Directive,947 but referred to the national 

statutory leave.948 It therefore remained unclear on whether the transferability of the leave can 

be taken into account as in Roca Álvarez. Hence, the criteria are unlikely to create strong 

convergence around any specific schemata of perception but rather leave this open for 

establishment via future decisions. Such decisions may concretise the meaning of the criteria, 

 

942 Syndicat CFTC paragraph 58. 
943 Bobek, Syndicat CFTC paragraph 72. 
944 Syndicat CFTC paragraph 64. 
945 Syndicat CFTC paragraph 73. 
946 Bobek, Syndicat CFTC paragraph 79. 
947 Bobek, Syndicat CFTC paragraphs 73–74. 
948 Syndicat CFTC paragraph 73. 
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but could also reference previous decisions such as Roca Álvarez or, conversely, Betriu Montull 

in order to shift that meaning or circumvent the criteria. 

d. Summary and Further Considerations 

Most of the cases were not reported in the Court’s annual reports, with the notable exceptions 

of Roca Álvarez and Betriu Montull. The report on Roca Álvarez mentions both the 

transferability of the leave and the risk of perpetuating stereotypical roles in childcare as the 

reason for the decision.949 The Betriu Montull report, on the other hand, placed the emphasis 

almost exclusively on the Pregnant Workers Directive, not mentioning the transferability at all. 

The report presupposes that the leave in question is maternity leave and mentions that such 

leave can be limited to “parents who are both employed,” as the situation of a self-employed 

woman does not fall under the Pregnant Workers Directive. It also notes that such maternity 

leave falls under the maternity protection exception.950 This means that from the annual reports 

alone, the contradiction between the two decisions is not apparent. Mostly, Betriu Montull is 

framed as a decision that concerned maternity leave, ignoring that the character of this leave 

was in question. It is thus not read as a decision that established criteria to distinguish between 

the two kinds of leave or dismissed the criterion that Roca Álvarez had established. It appears 

that the annual report did not influence the reception of these two cases very strongly. Neither 

of them appears in the Syndicat CFTC discussion of the criteria by which to distinguish 

maternity leave from other forms of childcare leave. Nor are the arguments highlighted in the 

annual reports picked-up by any other decision, with the exception of Maïstrellis, which refers 

to both Lommers and Roca Álvarez regarding the risk of perpetuating stereotypical roles in 

childcare. With regard to the other cases, it is probably most surprising that Syndicat CFTC 

was not picked-up in the Annual Report. It remains to be seen whether this in any way hampers 

the potential effect of the criteria it sought to establish. 

The stabilisation of the equal-care and reconciliation schemata as the dominant perception of 

women and men’s roles in childcare appears to be the product of increased routinisation, a 

moderate level of panel consistency, and an approach to case-law which treated certain cases 

as reiterations of previous ones. The latter factor in particular is noteworthy as it stands in 

 

949 CJEU, Annual Report 2010: Synopsis of the Work of the Court of Justice, the General Court and the Civil 
Service Tribunal (Luxembourg: Publications Office, 2011), 41, https://data.europa.eu/doi/10.2862/4869. 

950 CJEU, Annual Report 2013: Synopsis of the Work of the Court of Justice, the General Court and the Civil 
Service Tribunal. (Luxembourg: Publications Office, 2014), 43, https://data.europa.eu/doi/10.2862/5295. 
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contrast to the hitherto observed tendency of selective application of case-law – a tendency that 

persisted even during this period. There are, however, notable exceptions to this. 

The Court achieved a relatively high level of routinisation by consistently relegating the cases 

in this phase to chambers. Overall, routinisation should increase the likelihood of convergence 

over established schemata. As there were no schemata dominant at the beginning of the phase, 

the early decisions Commission v Greece (2009) and Roca Álvarez could be expected to be 

influential in the subsequent decisions. As discussed, this was only partially the case. The 

discontinuity between the chambers created a rift between Roca Álvarez and Betriu Montull. 

However, this was to partly outside the Court’s control with the addition of the Fifth Chamber. 

The second big rift in the panel composition between Maïstrellis and WA v INSS likewise 

correlated to external effects. In contrast, however, between Maïstrellis and WA v INSS, the 

Judge-Rapporteur remained the same, whereas Betriu Montull had Judge-Rapporteur who did 

not sit on any of the previous cases. Combined with the changes in the panel composition, this 

may have thus contributed to reducing the convergence - creating pull between the two 

previous decisions. On the other hand, Leone and Leone was decided by largely the same panel 

as Betriu Montull and had the same Judge-Rapporteur, but diverged from it. Thus, while small 

changes in the panel or a new Judge-Rapporteur may cause a change in perception, panel 

consistency alone cannot establish convergence. 

This draws attention towards the mode of reasoning. Cases like Commission v Greece (2009), 

Leone and Leone and WA v INSS indicate that where the facts of two cases appear to largely 

parallel or are follow-up cases to previous decisions, this incentivises convergence around the 

schema of perception of these earlier decisions. In this case, Griesmar served as the basis for a 

relatively steady trickle of cases, which meant that the equal care and reconciliation perception 

became a routine perspective for the Court’s case-law in this field. 

A second observation is the application of arguments in a way that replaces the reasoning and 

often the application of the relevant provision in the case at hand. This happened both with 

Griesmar’s “providing remedies during working-life,” and with Lommers’ “perpetuation of 

stereotypes” argument. Both of these arguments were abstract enough to be transplanted to 

other cases. The Griesmar argument was, additionally, specific enough to provide a criterion 

(end of working life) that limited its application to specific cases. Lommers, on the other hand, 

did not provide any criteria as to when a measure would perpetuate a stereotype. 
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The cases did not provide many new arguments, but largely relied on the previous cases. There 

were three exceptions to this. Roca Álvarez used the transferability of leave as a criterion to 

distinguish maternity from other childcare leave. However, despite the clarity of the criterion, 

it has been counteracted by Betriu Montull. Betriu Montull’s attempt at systematic reasoning 

that gave a priority to maternity protection due to its recognition in the Pregnant Workers 

Directive was also not picked up subsequently. Both cases thus present another example of the 

more erratic use of the Court’s case-law. Syndicat CFTC introduced specific criteria to 

distinguish maternity protection from parental protection. It remains to be seen how this case 

will be received. 

The stabilisation phase shows once again that the tendency of the Court to treat its previous 

reasoning like topoi or outright ignoring it lessens the convergent pull of previous cases and 

arguments. While Betriu Montull’s silence on the Roca Álvarez transferability argument is the 

most obvious example of this, Roca Álvarez itself had been a reinterpretation of Lommers. It 

transposed the “perpetuation of stereotypes” argument from the proportionality test to 

applicability. Hofmann’s special relationship formula and Griesmar’s “equal capacity as 

parents” argument in particular are routinely recited without necessarily affecting the outcome 

of the case or the argument that the Court is making. 

Overall, then, panel consistency and routinisation appear to be the primary, although far from 

sufficient, factors that explain the convergence around the equal-care and reconciliation 

schema. This was aided by a reception of Griesmar as a leading case around which many of 

the subsequent decisions oriented themselves. This could not prevent divergence completely 

due to the possibility of simply ignoring case-law. But it can explain why, despite only small 

changes in the panel composition and a change in the Judge-Rapporteur, Leone and Leone 

diverged from Betriu Montull.  

V. Conclusion 

In this case-study, I have identified three distinct periods in the Court’s case-law on childcare-

benefits exclusive to mothers. In the first, early period, I found two clashing perceptions of 

mothers-as-carers and compensation, in Commission v Italy (1983) and Hofmann, and of 

equal-care and reconciliation in Commission v France (1988). In the second period, around the 

turn of the century, I observed a similar clash between Abdoulaye and Griesmar, however with 

the difference that Abdoulaye was a chamber decision, whereas Griesmar was a plenary 

decision. This period also involved a third perspective in Lommers, which combined the 
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understanding of mothers-as-carers with a focus on reconciliation. In the final period, 

beginning with Commission v Greece (2009) and Roca Álvarez, the Court’s case-law 

converged decisively around a perception of equal care and reconciliation, with Betriu Montull 

as an outlier and Syndicat CFTC as an ambiguous case. 

I then tried to identify for each period, how the divergence or convergence could be understood 

in light of the structural factors identified in the Second Part: of this thesis. I found that in the 

first period both Hofmann and Commission v France (1988) established a long-lasting topos 

(the special relationship formula and the equal capacity argument), however, due to the 

terseness of the decisions in both cases, these remained abstract and were subsequently 

expanded on in different ways. Commission v France (1988) provided an example of the 

Court’s use of its case-law, when it reduced Hoffman largely to the special relationship formula, 

which it then reinterpreted. The divergence between the cases also showed the impact of a 

changing panel composition, as they had different Judge-Rapporteurs, resulting from the 

turnover at the Court between the cases. These divergent plenary decisions meant that 

subsequent cases already had a point of reference regarding equal legitimacy to which they 

could refer. 

The second period, however, shows that even where two similar panels decide a case, as in 

Griesmar and Lommers, divergence is possible, possibly due to the change in the Judge-

Rapporteur. This can lead to two equally legitimate sources for subsequent formations. This 

largely similarly constituted panel can also explain the “third position” in Lommers if seen in 

the light of the Court’s collegiate decision-making: the reasoning incorporating parts of 

Griesmar, possibly as a concession to the outvoted Judges, but finally taking a different 

position. Notably, both Griesmar and Lommers establish more impactful topoi which share in 

common that they provide some criteria for their own application (the “remedies during 

working-life” and the “perpetuation of stereotypes” argument respectively). Both of these topoi 

served as concretisations of arguments made in Commission v France (1988). The more 

contextual reasoning in Abdoulaye and some parts of Lommers that referred to the 

circumstances of the specific case, were, however, scarcely picked up at all. Abdoulaye also 

indicates a connexion between divergence and the Court’s tendency to switch its examination 

schemata, in this case using arguments related to the maternity protection exception when 

discussing the comparability of women who have recently given birth to other workers. All 

three cases, however, showed the Court’s erratic approach towards case-law, with Abdoulaye 

in particular citing none of the cases from the early phase and both Griesmar and Lommers  
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engaging only superficially with these cases. For example, Griesmar could refer to the special 

relationship formula but interpret it based on a different perception. This divergence between 

Griesmar and Lommers meant that, despite being discussed in Small Plenary formations, these 

cases could not increase convergence. 

Notably, however, the final period, that was marked by greater convergence, began with a 

chamber decision in Commission v Greece (2009) clearly relating to Griesmar, rather than 

Lommers. This panel also did not feature any of the Judges who sat on Lommers. Nonetheless, 

this final period was marked by higher levels of panel consistency in general, with the second 

case in this period, Roca Álvarez, being decided by the same panel as Commission v 

Greece (2009). The period was also marked by increased routinisation through the use of 

chambers rather than larger formations. However, only the role of legal argumentation and the 

use of case-law could adequately explain the divergence in Betriu Montull. Most of the cases 

in this period referred to the more concrete topoi established in Griemsar and Lommers, 

although the latter was moved from an interest considered during the proportionality test to an 

application criterion. In contrast, the divergence in Betriu Montull relied on a reinterpretation 

of the preliminary question and a superficial reading of Roca Álvarez. This indicates that the 

effect of reformulating the preliminary question can be considerable. 

The case-study shows a relatively low impact of the Annual Report in whether and how cases 

are seen as precedent in subsequent decisions. Cases like Hofmann and Commission v 

France (1988) are regularly cited despite not appearing in the annual report, whereas 

Abdoulaye, which was picked up, was scarcely cited at all. Lommers appeared in the Annual 

Report, but the perpetuation of stereotypes argument did not. Still, this aspect was the main 

feature picked up by other cases in this case-study. Only Griesmar was cited regularly and in 

the same tone as its representation in the Annual Report. 

Initially, it is also notable that Griesmar, the case that attempted to synthetise the reasoning 

from both Hofmann and Commission v France (1988), was reported by Skouris, who had an 

academic background that would lend itself to such a systematisation approach. Lommers, on 

the other hand, was reported on by La Pergola, a former Judge, which fits the decision’ 

argumentation, which remained closely connected to the facts of the case. If we look at the 

more central cases that established convergence around the Griesmar argumentation, however, 

this trend does not continue. Both Commission v Greece (2009) and Roca Álvarez, the two 

cases that initiated this trend, were reported on by former Judges (Ó Caoimh, who was also a 
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practitioner, and Lindh, who was also a civil servant).951 Ó Caoimh also never joined the Court’s 

“inner circle.”952 This is more difficult to say for Lindh, who only stayed at the Court for five 

years. However, she had also been a Judge at the General Court for eleven years before that 

and was presented with a Festschrift when her mandate at the Court ended.953 The subsequent 

cases were all reported on by Safjan, a former judge at the Polish Constitutional Court and 

before that a law professor for private and medical law,954 with the exception of Leone and 

Leone, which was reported by Prechal, an academic. Safjan, despite serving at the Court since 

2009, was never elected Chamber President for one of the five-judge chambers. He also did 

not report quite as regularly on Grand Chamber decisions as the “inner circle” Judges.955 

Prechal, on the other hand, is used by Krenn as the example of a “typical” rise to the inner 

circle with the number of Grand Chamber assignments slowly increasing over time. She was 

also elected to two Chamber Presidencies. Noteworthy here is that Safjan’s first case, Betriu 

Montull, diverged from Roca Álvarez. After Leone and Leone, however, the cases on which he 

reported, converged with the Griesmar and Roca Álvarez line of reasoning. It thus appears as 

though the assignment of inner circle member Prechal brought the case-law back on the Roca 

Álvarez track. It is also in keeping with the idea of the type of legal knowledge of a former 

judge that they would be inclined towards following established case-law that Safjan, once the 

Court’s position had been clarified, did not diverge from it further. Looking at the Chamber 

Presidencies during this time, it will be no surprise that all of them were held by members of 

the inner circle. Nevertheless, however, despite the increased “professorial turn” of the Court,956 

we do not find much academic capital in these presidencies. Only Rosas, who presided over 

Commission v Greece (2009) has some academic background. The subsequent cases were 

 

951 In the following, the classification of the professional background of the Judges is taken from Chalmers, 
‘Judicial Performance’. 

952 He had, on average, 1,47 Grand Chamber appointments/year and was never elected as a President of a 
five-judge chamber. In the following, all average Grand Chamber assignments are taken from Krenn, A 
Sense of Common Purpose. 

953 See on the importance of these Festschriften, Vauchez, ‘Keeping the Dream Alive’. 
954 Chalmers categorises Safjan only as a senior judge; however, in the 1990s he taught as a law professor at 

the Uniwersytet Warszawski and represented Poland in the Bioethics and the Personal Data Protection 
Committee before the Council of Europe, adding academia to his portfolio.  

955 He had, on average, 1,48 Grand Chamber appointments/year. 
956 Lasser, Judicial Dis-Appointments, 379; Cohen, ‘The European Court of Justice in the Emergent European 

Field of Power’, 246. 
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presided over by Cunha Rodrigues,957 Bay Larsen,958 a former judge and civil servant, and 

Bonichot,959 all of whom had at one point been civil servants, although Bay Larsen was also a 

Judge and Bonichot had worked in the EU institutions. Hence, during the stabilising phase 

there is a curious juxtaposition of Judges with academic capital working as Judge-Rapporteurs, 

and Chamber Presidents with a civil servant background, making it difficult to establish the 

relevancy of this background. However, the impact of the academic and social capital of 

Skouris might be felt by the prominence of Griesmar in the argumentation during this time. 

There is also a further hint of the inner circle membership’s effect. While Commission v 

Greece (2009) kicked off the period of convergence, the more influential case was Roca 

Álvarez on which Lindh reported, and the case-law was brought back on this track by Prechal. 

Three factors external to the structural factors mentioned above bear mentioning briefly. First 

of all, the panels with female Judges do not appear to have had a greater preference for a 

specific schemata of perception than those without.960 The convergence around the equal-care 

and reconciliation schemata occurred during a time in which there were at least some female 

Judges at the Court and, in fact, each of these cases was heard by at least one woman. However, 

this was also the case for the outlier Betriu Montull on which Judge Prechal sat. Likewise, the 

inclusion of the Court’s two first women Judges, O’Kelly Macken and Colneric, in both 

Griesmar and Lommers should not be overstated, as those two cases espoused divergent 

schemata of perception. Griesmar, in particular, also built upon the perception in Commission v 

France (1988), which was decided by an all-male panel (as there were no female Judges at the 

Court at this time). The Court did not show a tendency to appoint women Judges as Judge-

Rapporteur in these cases. In fact, only two cases were reported upon by women, namely Roca 

Álvarez by Lindh, and Leone and Leone, by Prechal.961 Beyond this, general remarks on the 

effect are difficult to make, considering that the Court is still overwhelmingly male. 

 

957 He had, on average, 2,83 Grand Chamber appointments/year and was elected once as a President of a five-
judge chamber 

958 He had, on average, 3,45 Grand Chamber appointments/year and was elected twice as a President of a 
five-judge chamber, and is now Vice-President of the Court. 

959 He had, on average, 2,13 Grand Chamber appointments and was elected twice as a President of a five-
judge chamber. 

960 The overview in Annex D.I. also indicates the gender of each Judge. 
961 Anecdotally, the very first case in this study, Commission v Italy (1983) had the Court’s first female member, 

Advocate-General Rozés, assigned to it. She presented an opinion from which the Court diverged both in 
substance and conclusion, Advocate-General Rozès, Opinion of 7 June 1983, Commission of the European 
Communities v Italian Republic, 163/82, [1983] ECR 3291. 
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Secondly, the seniority of the Judge-Rapporteur also does not seem to have affected the 

tendency to converge or diverge from previous decisions.962 Divergence from previous cases 

happened whether the Judge-Rapporteur was relatively junior, as with Skouris in Griesmar, La 

Pergola in Lommers, or Safjan in Betriu Montull, or senior, as with Koopmans in Commission v 

France (1988) or Moitinho de Almeida in Abdoulaye. 

Finally, the impact of the different enlargements on the development of the schemata is difficult 

to assess. While there is an indication that Griesmar may have been affected by the “Nordic” 

enlargement, with Judges from Sweden and Finland sitting on that case that were absent in 

Abdoulaye and Lommers, Griesmar was not the first case to embrace the equal-care and 

reconciliation perception. If the involvement of these Judges indeed did impact the decision, 

they were certainly helped by the fact that they could connect their perception to an already 

established case. Additionally, the fact that they did not sit on Abdoulaye and Lommers also 

highlights the problems for convergence created by the rotation caused by the oversized five-

judge chambers and the unclear composition of the Small Plenary. The third phase seems to 

confirm this initial indication, with both Commission v Greece (2009) and Roca Álvarez 

including Nordic judges, and Betriu Montull being dominated by Judges from the new Member 

States. It must be stressed however, that this is not meant to indicate any particular stances 

taken by any of these Judges. It does highlight, however, that external events, such as 

enlargements, can be a catalyst to create divergence and introduce new or reactivate old 

schemata. In such situations, making use of the available structural factors, such as 

reappointing Judge-Rapporteurs or choosing formations with or without experience in the 

specific field has increase relevance and can help to either secure convergence or break it up. 

Overall, this case-study showed the centrality of panel consistency to creating convergence, 

while also revealing that neither the reappointment of a Judge-Rapporteur nor decisions being 

taken by a largely similar panel are alone enough to create convergence. Only where coupled 

with legal argumentation that provides criteria for its application, and an increased level of 

routinisation was convergence achieved. Likewise, it indicated that consecutive decisions made 

in larger formations carry an increased risk of creating opposing schemata of perception that, 

if anchored in legal arguments like the special relationship formula, can be picked up in later 

 

962 The overview in Annex C.I.2. includes the seniority of the Judge-Rapporteur at the date of decision. 
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cases. This is made possible by the Court’s general approach to case-law, both due to seldomly 

explicitly abandoning earlier decisions and by often ignoring or reinterpreting conflicting ones. 
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C. Responsible for Work and Care 

I. What is it all about? 

For this case-study, I will look at different perceptions of parental leave more generally. Similar 

to the role of men in childcare that was discussed in the first case-study, the Court’s case-law 

on parental leave has, over the years, exhibited different perceptions of the nature of parental 

leave. The study includes all cases which touch upon the Parental Leave Directive and its 

successor, the Revised Parental Leave Directive.963 Both directives have a framework 

agreement concluded by the cross-industry groups attached to them which contains most of the 

material provisions, the Framework Agreement and Revised Framework Agreement 

respectively.964 When not referring to a specific provision, a reference to the Directives includes 

the annexed Framework Agreements. For the purposes of this study, parental leave is thus 

understood as “an individual right […] on the grounds of the birth of a child to enable them to 

take care of that child, for at least three months, until a given age up to 8 years to be defined 

by Member States and/or management and labour” that is “in principle[…] granted on a non-

transferrable basis.”965 Beyond these very minimum standards, the “conditions of access and 

detailed rules for applying parental leave” are largely left to the Member States and/or 

management and labour, so that a broad scope is covered.966 In total, it includes 20 cases ranging 

from 1999 until 2021.967 

I include all cases in which the Court either referred to one of the Parental Leave Directives as 

the basis of its decision, or where the Court could have done so after the Parental Leave 

Directive had to be transposed in 1998. This means that the case-study will also include cases 

like Lewen,968 that mention the Parental Leave Directive, even if much of the decision is based 

 

963 Council Directive 2010/18/EU of 8 March 2010 implementing the Revised Framework Agreement on 
Parental Leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive 96/34/EC 
(subsequently “Revised Parental Leave Directive”). There has since been a new rework of the parental 
leave legislation with the so-called Work-Life-Balance Directive (Directive (EU) 2019/1158). However, in 
relation to this directive, there are not yet any CJEU decisions relevant for this case-study. 

964  Revised Framework Agreement on parental leave concluded on 18 June 2009 by BUSINESSEUROPE, 
UEAPME, CEEP and ETUC (subsequently “Revised Framework Agreement”). 

965 Clause 2(1) and (2) Framework Agreement; Clause 2(2) Revised Framework Agreement increased the 
minimum length to four months, with at least one month being non-transferrable. 

966 Clause 2(3) Framework Agreement; Clause 3(1) Revised Framework Agreement. 
967 For an overview and short description of the cases, see Annex C.II. 
968 Judgment of 21 October 1999, Susanne Lewen v Lothar Denda, C-333/97, [1999] ECR I-7266 (subsequently 

"Lewen“). 
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upon indirect discrimination (of workers on parental leave), or even Österreichischer 

Gewerkschaftsbund where the Directive is only mentioned by the Advocate-General.969 The 

only case in the study that does not relate to parental leave as such is Hliddal and Bornand.970 

This case concerned parental leave benefits rather than parental leave. However, the Court did 

deliberate on the nature of parental leave in general in this case, which warrants its inclusion. 

Excluded are cases which concern other absences under the Parental Leave Directive,971 and 

cases where the Court finds that it is unclear whether parental leave has been taken at all.972 I 

also will not include case-law that only distinguishes parental leave from maternity leave. In 

these cases, the Court generally remains silent about the nature of parental leave.973 

Finally, I exclude case-law on childcare-related leave prior to the Parental Leave Directive. 

This is due to the lack of a (legal) frame of reference at EU level. It is difficult in these cases 

to distinguish parental leave from other forms of childcare leave. If it is mentioned at all, the 

Court often merely refers to “childcare leave” more generally. There are also numerous cases 

on part-time work or social security benefits occasioned by female workers more commonly 

than men taking time-off in order to care for their children. In these, it remains unclear whether 

this is done as a form of childcare leave or outside such a legal frame.974 Only the Parental 

Leave Directive provided a common frame of reference for EU legislation. This can be 

exemplified by the cases Krüger and Lewen.975 Both concerned the same German childcare 

leave. However, at the material time of Krüger, the Parental Leave Directive had not yet been 

 

969 Österreichischer Gewerkschaftsbund; Advocate-General Kokott, Opinion of 12 February 2004, 
Österreichischer Gewerkschaftsbund, Gewerkschaft der Privatangestellten v Wirtschaftskammer 
Österreich, C-220/02, [2004] ECR I-5909 (subsequently “Kokott, Österreichischer Gewerkschaftsbund“), 
para. 96; The Parental Leave Directive 1996 was also considered by the Austrian Oberster Gerichtshof in its 
referral, see Oberster Gerichtshof, Decision to Refer of 22 May 2002, 9 ObA 178/01v, 
ECLI:AT:OGH0002:2002:009OBA00178.01V.0522.000, accessed 9 April 2022. 

970 Judgment of 19 September 2013, Caisse nationale des prestations familiales v Fjola Hliddal and Pierre-Louis 
Bornand, C-216/12 and C-217/12, ECLI:EU:C:2013:568 (subsequently ‘Hliddal and Bornand’). 

971 E.g., breast feeding leave which the Court merely found not to be maternity leave, Roca Álvarez paragraph 
43. Cases on force majeure, Clause 7 Revised Framework Agreement, such as Judgment of 4 June 2020, 
Federación de Trabajadores Independientes de Comercio (Fetico) and others v Grupo de Empresas DIA SA 
and Twins Alimentación SA, C-588/18, ECLI:EU:C:2020:420. 

972 Judgment of 18 September 2019, José Manuel Ortiz Mesonero v UTE Luz Madrid Centro, C-366/18, 
ECLI:EU:C:2019:757 1, para. 47. 

973 For example, in Betriu Montull paragraph 45; or Leone and Leone paragraph 49. The Court merely held that 
maternity alone requires compensation and continued accrual of pension rights. 

974 Regarding pension rights and time-off work for reasons of childcare, see Judgment of 13.12.1994, Rita 
Grau-Hupka v Rijksdienst voor Pensioenen, C-297/93, [1995] ECR I-5544; for part-time work, see Hill and 
Stapleton.  

975 Judgment of 21 October 1999, Andrea Krüger v Kreiskrankenhaus Ebersberg, C-281/97, [1999] ECR I-5141 
(subsequently "Krüger“). 
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passed, so the Court did not reference it at all. At the material time of Lewen, the directive had 

been passed, but did not yet have to be transposed. Still, the Court interpreted the national 

provisions in light of the directive. 

I will first give an overview of the four common perceptions of parental leave and where they 

emerge in the Court’s case-law.976 As in the first case-study, these are presented along the 

spectra of two distinctions. The Court can consider parental leave by comparing it to other 

forms of leave or to those in active employment. It can also consider who bears the 

responsibility for childcare - the parents alone or the community as a whole. I will then 

categorise the cases on the basis of the schemata of perception they exhibit. This will show 

where subsequent decisions perceive parental leave differently, where they converge around 

common schemata of perception, and where they may have diverged from established 

schemata.977 Finally, I will discuss how the structural factors of practice at the Court of Justice 

may help to explain these convergences and divergences.978 

II. The Public-Private Divide: The Schemata 

As in the first case-study, I will analyse the cases according to which perception of the subject 

matter, here parental leave, they reveal. In order to do so, I will focus on four divergent 

perceptions of parental leave. Two of these make up the schemata that sit at each end of the 

spectrum. 

The first distinction concerns the way in which the situation of workers on parental leave is 

perceived as compared to the situation of other workers (“comparability distinction”). This 

distinction asks about the situation in which these workers find themselves. On the one hand, 

they can be seen as receiving the protection and advantages that they are awarded by legislation. 

This can be compared to workers in active employment, on a different form of leave (such as 

sick leave or maternity leave), or who have had their ability to work compromised in some 

other way (“special-advantage schema”). This schema reflects the perceived non-identity of 

 

976 Below, II. 
977 Below, III. 
978 Below, IV. 
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care and work.979 Care is seen as not-work, leisure time,980 or a private task that is privileged 

due to being supported by the state.981 In such instances, the Court will focus on the distinctness 

of care and work. Besides outright framing childcare as free time, the Court may stress the 

apparent advantages that a worker on parental leave has over a group of comparators, which 

may include other groups of workers who are absent from work for a “public” reason.982 The 

Court might interpret legal regulations as an indicator that workers on parental leave are already 

sufficiently protected or focus on the potential length of parental leave. It might also frame 

workers on parental leave as less committed to the employment market.983 An example of this 

is Lewen. The Court dismissed the comparability of workers on parental leave and those “at 

work.” While this was primarily based on the suspension of the contract of employment, the 

Court felt obliged to point out that a worker on parental leave “exercises a statutory right […] 

which carries with it a parenting allowance,” stressing the advantages such a worker 

supposedly already has.984 

Instead of searching for such differences, however, workers on parental leave can also be 

viewed in their capacity as workers, something which connects them with those in active 

employment (“parents-as-workers schema”). It reflects the recognition of care as work that 

has to be done.985 In these cases, the Court will generally focus more on similarities than 

differences. It may stress workers’ continued integration into the labour market,986 or recognise 

the value of the work they are doing at home or the burdens with which they are faced.987 It 

 

979 See generally on this version of the public-private divide Caracciolo di Torella and Masselot, Reconciling 
Work and Family Life in EU Law and Policy, 7–8; Petra Foubert, ‘Does EC Pregnancy and Maternity 
Legislation Create Equal Opportunities for Women in the EC Labor Market. The European Court of Justice’s 
Interpretation of the EC Pregnancy Directive in Boyle and Lewen’, Michigan Journal of Gender & Law 8, no. 
2 (2002): 226–27; Kirsten Scheiwe, ‘EC Law’s Unequal Treatment of the Family: The Case Law of the 
European Court of Justice on Rules Prohibiting Discrimination on Grounds of Sex and Nationality’, Social & 
Legal Studies 3 (1994): 253. 

980 Busby, ‘The Evolution of Gender Equality and Related Employment Policies’, 109; Caracciolo di Torella and 
Masselot, Caring Responsibilities in European Law and Policy, 30–31; Eugenia Caracciolo di Torella, ‘Here 
We Go Again: The Court, the Value of Care and Traditional Roles within the Family: Dicu’, Common Market 
Law Review 57 (2020): 833. 

981 Caracciolo di Torella and Masselot, Reconciling Work and Family Life in EU Law and Policy, 85. 
982 E.g. military service, see Burri, ‘Parents Who Want to Reconcile Work and Care’, 268. 
983 Mulder, ‘Pormoting Substantive Gender Equality’, 41; Timmer, ‘Gender Stereotyping in the Case Law of the 

EU Court of Justice’, 45; see generally for this attitude Francine D. Blau and Lawrence M. Kahn, ‘The Gender 
Wage Gap: Extent, Trends, and Explanations’, Journal of Economic Literature 55, no. 3 (2017): 823. 

984 Lewen paragraph 37. 
985 Caracciolo di Torella and Masselot, Reconciling Work and Family Life in EU Law and Policy, 72–73. 
986 Mulder, Indirect Sex Discrimination in Employment, 107. 
987 Isabella Moebius and Erika Szyszczak, ‘Of Raising Pigs and Children’, Yearbook of European Law 8, no. 1 

(1998): 152–53 and passim. 
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may even acknowledge that the specific vulnerabilities they face with regard to their position 

on the labour market requires parental leave to make them equal to those in active employment 

or on other forms of leave.988 For example, the Court held in Kiiski, that, for a mother in the 

final stages of her pregnancy, providing care for another child while on parental leave presented 

a burden that was similar to full active employment.989 

The second distinction concerns different assumptions about the role of childcare in society, 

especially to whom the responsibility of childcare is attributed (“responsibility distinction”). 

It distinguishes the way in which the decision to take parental leave is interpreted and who has 

the responsibility for childcare in a societal setting. On the one hand, parental leave can be seen 

as something private, an individual choice taken by the parent in order to better care for their 

family members (“voluntary-choice schema”). Similar to the special advantage schema, this 

schema reflects the public-private divide and places care-work on the private side.990 It sees the 

choice between work and care as unburdened and free.991 It incorporates a “Hayekian” model 

of choice.992 Such a perception maybe implicit in the Court’s reasoning, where parental leave 

is contrasted to something compulsory, over which the worker is said to have no control, or it 

can be made explicit where the Court stresses the voluntary character or private interest of the 

worker. This perception is most clearly expressed in the Court’s statement in Österreichischer 

Gewerkschaftsbund that the voluntary nature of choosing parental leave “is not lost because of 

difficulties in finding appropriate structures for looking after a very young child, however 

regrettable such a situation may be.”993 

This can be contrasted with a perception of the requirement to take care of one’s children as a 

factor constraining a person’s options, and thus their ability to choose freely. It is seen as a 

common responsibility to create a situation where the needs of one’s children are not a limiting 

factor, and thus to create the freedom to choose between parental leave and work (“common-

 

988 On the connexion between parental leave and substantive equality, see, e.g. Mulder, ‘Promoting 
Substantive Gender Equality’. 

989 Kiiski paragraph 50. 
990 Burri, ‘Parents Who Want to Reconcile Work and Care’, 268; Kirsten Schweie, ‘EC Law’s Unequal Treatment 

of the Family: The Case Law of the European Court of Justice on Rules Prohibiting Discrimination on 
Grounds of Sex and Nationality’, Social & Legal Studies 3 (1994): 253. 

991 Burri, ‘Parents Who Want to Reconcile Work and Care’, 268; Busby, A Right to Care?, 45; Caracciolo di 
Torella and Masselot, Reconciling Work and Family Life in EU Law and Policy, 7–8; Fredman, Women and 
the Law, 288–89. 

992 Alexander Somek, The Legal Relation: Legal Theory after Legal Positivism (Cambridge: Cambridge 
University Press, 2017), 137–38. 

993 Österreichischer Gewerkschaftsbund paragraph 60. 
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responsibility schema”). Parental leave, according to this perspective, is a communal answer 

to a situation in which a workers’ options do not have value for them because one of the choices 

is practically not feasible.994 It reflects the fact that commonly, the choice a worker has is to 

take care of the child and therefore suffer career disadvantages,995 or let the child perish.996 

Parental leave is then seen as a way to create the possibility of making a free choice.997 This 

perception is most strongly indicated where parental leave is considered a public good or value 

in itself, protected by law for this reason.998 However, it can also be connected with other 

objectives that are recognised as values towards which the EU strives as a community, such as 

equality.999 It can also be found where parental leave is presented as (part of) the answer to a 

specific need of the parent,1000 or more liberally to secure the continued employability of 

working parents.1001 Such a perception is exhibited in Meerts, where the Court’s reasoning 

partly rested on the view that the ability of a parent to choose to go on parental leave needs to 

be protected against the employer’s economic considerations.1002 

III. The Schemata of Perception 

In this Section, I will now examine the cases in order to determine which schemata they exhibit. 

In contrast to the first case-study, this Section is not structured along the lines of typical 

combinations of schemata. Instead, it will address each schema in turn. I will begin with the 

two schemata at the opposite ends of the responsibility distinction, the voluntary-choice 

 

994 Annick Masselot, Family Leave :Enforcement of the Protection against Dismissal and Unfavourable 
Treatment. (LU: European Commission, European Network of Legal Experts in Gender Equality and Non-
Discrimination, 2018), 132; Suk, ‘From Antidiscrimination to Equality’, 79–80; Cf. also Somek, The Legal 
Relation, 138–40. 

995 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 148; Sagmeister, 
‘Autonomy and Equality’, 110–14; this typically also increases the carer’s dependency on their partner, 
Fredman and Fudge, ‘Personal Work Relations and Gender’, 116–18. 

996 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 9. 
997 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 41–43; Sagmeister, 

‘Autonomy and Equality’, 110–14. 
998 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 12; Foubert, ‘Child 

Care Leave 2.0’, 261–63. 
999 Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 16; Foubert, ‘Child 

Care Leave 2.0’, 253. 
1000 Sagmeister, ‘Autonomy and Equality’, 105; Sagmeister, ‘Mutterschutz, Papa-Monat und heteronormative 

Familienorganisation’, 127. 
1001 M. J. Budig, J. Misra, and I. Boeckmann, ‘The Motherhood Penalty’, 168; Mulder, Indirect Sex Discrimination 

in Employment, 37; Sagmeister, ‘Autonomy and Equality’, 107. 
1002 Judgment of 22 October 2009, Christel Meerts v Proost NV, C-116/08, [2009] ECR I-10079 (subsequently 

“Meerts“), para. 47. 
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schema,1003 and the common-responsibility schema.1004 I will then move to the opposite ends of 

the comparability distinction, the special-advantage schema,1005 and the parents-as-workers 

schema.1006 The reason for this schema-by-schema approach is that there are also a number of 

cases that exhibit only one, or none of the relevant schemata. Such a lack of engagement can 

also be seen as a specific form of perception, whether it was caused by the Court not wanting 

to address parental leave or not needing to do so. I will discuss this perception in its own 

Subsection.1007 

1. The Responsibility Distinction 

a. The Voluntary Choice Schema 

In the 1999 case Lewen, the first case in this study, the tendency to perceive childcare as a 

personal decision was mostly implicit. The Court examined whether periods of maternity and 

parental leave must be taken into account when calculating a (voluntarily paid) Christmas 

bonus. As the Court did not dive deep into the objectives of parental leave, this becomes mostly 

visible in its juxtaposition to maternity leave. The Court persistently described the latter as 

“periods for the protection of mothers (in which they were prohibited from working),”1008 

placing the emphasis on the involuntary character. This justified their assimilation to periods 

of work.1009 This logic was not applied to parental leave, which created a contrast between 

compulsory maternity leave and voluntary parental leave that, to a degree, oversimplified the 

situation.1010 With regard to maternity protection, only the eight weeks after confinement were 

compulsory, with the option to continue work for the six weeks before confinement by 

explicitly declaring her will to continue in employment.1011 There was, thus, an element of 

“choice” present in the maternity regulation, too. Likewise, the choice of a worker to take 

 

1003 Below, 1.a. 
1004 Below, 1.b. 
1005 Below, 2.a. 
1006 Below, 2.b. 
1007  Below, 3. 
1008 See, e.g., Lewen paragraphs 41, 43, 47 or 51. The Court did not establish whether a worker in maternity 

protection is in a comparable situation to a worker in active employment. Through its case-law, the Court 
has variously assumed or rejected such a comparison, see Hervey and Shaw, ‘Women, Work and Care’, 51–
52; Costello and Davies, ‘The Case Law of the Court of Justice in the Field of Sex Equality Since 2000’, 1602–
3. 

1009 Lewen paragraph 42. 
1010 See with regard to Gruber, Petra Smutny and Klaus Mayr, ‘Beendigung eines Dienstverhältnisses wegen 

Fehlens eines Kinderbetreuungsplatzes’, European Law Reporter, no. 10 (1999): 459–560. 
1011 Lewen paragraph 9. 
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parental leave may be severely reduced by economic pressures or lack of childcare facilities. 

In such a situation, taking parental leave is not so much voluntary, but rather compulsory, for 

the worker.1012 The juxtaposition of parental leave with “periods for the protection of mothers 

(in which they were prohibited from working)” thus creates a dichotomy based on the 

perception that parental leave is a voluntary choice. 

This implicit perception became explicit in Österreichischer Gewerkschaftsbund. The Court 

had to decide whether periods of parental leave, like periods of military service leave, would 

count towards the years of service. The Court distinguished parental leave from military leave 

on the basis that the former was voluntary, even if there were “difficulties in finding appropriate 

structures,”1013 whereas the latter is “dictated by the satisfaction of a requirement of a public 

nature,” even where it included voluntary periods.1014 The fact that the Court still stressed the 

voluntary nature of parental leave shows how central it is to the Court’s perception of parental 

leave as a voluntary choice made in the private interest of the parent,1015 particularly since the 

Court also did not address the fact that under the applicable Austrian law, childcare is 

considered a public duty.1016 

In Gómez-Limón Sánchez-Camacho the perception of parental leave as a voluntary choice is 

again more implicit. The case concerned the calculation of an invalidity pension. The worker 

had paid reduced contributions during a period of parental leave, and thus received reduced 

benefits. The Court found that this did not constitute indirect discrimination. The Court referred 

explicitly to its case-law on part-time work, arguing that a pro rata temporis reduction does 

not constitute sex discrimination.1017 This line of case-law has long been criticised for 

disregarding the reasons why women, more often than men, are in part-time employment and 

 

1012 Forcefully, Caracciolo di Torella and Masselot, Caring Responsibilities in European Law and Policy, 9. See 
also the discussion above, II. 

1013 Österreichischer Gewerkschaftsbund paragraph 60. 
1014 Österreichischer Gewerkschaftsbund paragraph 64. 
1015 Mark Bell and Lisa Waddington, ‘Similar, Yet Different: The Work-Life Balance Directive and the Expanding 

Frontiers of EU Non-Discrimination Law’, Common Market Law Review 58 (2021): 1412; Síofra O’Leary, 
‘Defrenne II Revisited’, in Past and Future of EU Law. The Classics of EU Law Revisited on the 50th 
Anniversary of the Rome Treaty, by Miguel Maduro and Loïc Azoulai (Oxford: Bloomsbury Publishing, 2010), 
284. 

1016 Klaus Mayr, ‘Ruhen des Arbeitsverhältnisses: Karenzurlaub ist nicht Militär-/Zivildienst’, European Law 
Reporter, no. 10 (2004): 385. 

1017 Judgment of 16 July 2009, Evangelina Gómez-Limón Sánchez-Camacho v Instituto Nacional de la Seguridad 
Social (INSS) and others, C-537/07, [2009] ECR I-6545 (subsequently “Gómez-Limón Sánchez-Camacho“), 
para. 59; referring to Judgment of 23 October 2003, Hilde Schönheit v Stadt Frankfurt am Main and Silvia 
Becker v Land Hessen, C-3/02 and C-5/02, [2003] ECR I-12507(subsequently “Schönheit und Becker“), para. 
90. 
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indicating that part-time work is an unburdened choice.1018 In this case, there was the additional 

element that the part-time work was due to parental leave. While the national court raised the 

purpose of parental leave as furthering equality,1019 the Court did not even consider that this 

goal may be jeopardised or in any way mention these objectives. 1020 The lack of concern shows 

that the Court worked on the assumption that the part-time work represented a free choice and 

did not consider the constraints that parenthood places on a worker,1021 which gave rise to the 

Parental Leave Directive in the first place. 

The Court retained this perception in Dicu. Here, the question was whether periods of parental 

leave could give rise to entitlements to annual leave (as was the case for sick leave and 

maternity leave). The Court rejected this, partially based on the incomparability of parental 

leave and these other kinds of leave. It described parental leave as “foreseeable and, in most 

cases, […] a reflection of the worker’s wish to take care of his or her child.”1022 It thus put it in 

juxtaposition to sick leave, which it characterised as “unforeseeable […] and beyond the 

worker’s control.”1023 The Court thus appears to hold in Dicu, that any leave that can be planned 

ahead, like parental leave which is flexible, must be based purely on a free decision by the 

worker concerned. This conjures up the picture of an unrestrained choice that neglects the 

societal responsibilities of the worker. Caracciolo di Torella points out that this choice is often 

illusionary, considering that the worker may lack the financial resources not to take care of the 

children themselves.1024 

 

1018 Busby, A Right to Care?, 163–64; Hervey and Shaw, ‘Women, Work and Care’, 56; Note that originally, the 
pro-rata-temporis principle was introduced to prevent lowered pay for part-time workers in recognition of 
the structural discrimination against them, see Tobler, Indirect Discrimination, 144–45; however, its rigid 
application caused the Court to later on ignore the reasons for part-time work, Tobler, Indirect 
Discrimination, 266–69. 

1019 Gómez-Limón Sánchez-Camacho paragraph 21. 
1020 The Advocate-General, who comes to the same conclusion as the Court, did however include this 

perspective, Advocate-General Sharpston, Opinion of 4 December 2008, Evangelina Gómez-Limón 
Sánchez-Camacho v Instituto Nacional de la Seguridad Social (INSS) and others, C-537/07, [2009] ECR I-
6528, paras 54–55. 

1021 See, e.g., James, ‘Mothers and Fathers as Parents and Workers’, 278–79. 
1022 Judgment of 4 October 2018, Tribunalu Botoşani and Ministerul Justiției v Maria Dicu, C-12/17, 

ECLI:EU:C:2018:799 (subsequently “Dicu“), para. 32; see also, Jan Alexander Daum, ‘Elternzeit ist Freizeit: 
Das Urteil des EuGH in der Rechtssache Dicu’, Recht der Arbeit (DE), no. 1 (2019): 38‘a special manifestation 
of the worker’s self-realisation,’ my translation. 

1023 Dicu paragraph 32. 
1024 Caracciolo di Torella, ‘Here We Go Again’, 884–85. 
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This schema-by-schema approach does not lend itself to representation on a graph like the 

quadrant-by-quadrant approach of the first case-study. It can, however, still be visualised like 

this: 

 

Figure 9: Distribution of “voluntary choice” cases an axis representing the responsibility distinction, by author. 

b. Common-Responsibility Schema 

Commission v Luxembourg (2005) was the first case exhibiting the common-responsibility 

schema, although in a very moderate form. The case concerned a provision according to which 

parental leave came to an end automatically when a new period of maternity leave began. The 

Court found this to be in breach of the Parental Leave Directive. The reasoning of the Court 

relied primarily on the purpose of the parental leave in contrast to that of maternity leave. In 

discussing if parental leave taken by the mother could be overridden by a subsequent maternity 

leave, the Court first clarified that parental leave was meant to “enable [workers] to take care 

of their child.”1025 For the first time, the Court placed the emphasis on parental leave as 

responding to a necessity rather than a choice.1026 It focussed on the role it plays in enabling 

workers to attend to family responsibilities rather than painting it as facilitating a lifestyle 

decision. The Court was still relatively restrained in its references to the purposes of parental 

leave, not including, for example, the numerous other objectives mentioned in the Parental 

Leave Directive, but the decision indicated a first shift in the way parental leave was perceived. 

This new perception was confirmed in Kiiski. The Court found that a worker must have the 

ability to alter her parental leave to return to work early (and claim higher maternity benefits) 

if she becomes pregnant during parental leave. As in Commission v Luxembourg (2005), the 

Court focussed less on the personal interest in parental leave but rather on the problems that a 

worker may face: it reaffirmed the purpose of parental leave as enabling workers to take care 

 

1025 Judgment of 14 April 2005, Commission of the European Communities v Grand Dutchy of Luxembourg, C-
519/03, [2005] ECR I-3086 (subsequently “Commission v Luxembourg 2005“), para. 32. 

1026 Commission v Luxembourg (2005) paragraph 46. 
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of their child.1027 It went so far as to hold that if this purpose would be frustrated by events that 

occurred after the worker had taken parental leave, the worker must be able to alter the period 

of parental leave.1028 It described this purpose quite decisively as “the generous care which has 

to be given to the first child.”1029 This framed parental leave much more in terms of the worker’s 

duties and responsibilities towards their child than their personal interest. 

In Meerts, the recognition that parental leave serves recognised objectives of European Union 

policy and legislation played an even more central role. The case concerned the calculation of 

termination payments for workers on part-time parental leave. The Court found that these must 

be calculated based on the worker’s regular pay, not their reduced pay during their part-time 

leave. It specified the purposes of parental leave as promoting equal opportunities and 

reconciliation of “work responsibilities and family obligations,”1030 taking the needs of both 

employers and workers into account.1031 It also connected them to wider, recognised EU 

objectives enshrined in the Community Charter of the Fundamental Social Rights of 

Workers,1032 such as equal treatment for men and women, improvement of living and working 

conditions, and guaranteeing social protection of workers.1033 It must be stressed that all these 

purposes and objectives did not change in the few months following Gómez-Limón Sánchez-

Camacho, where they had played no role.1034 The fact that the Court picked them up in Meerts 

indicates that it saw parental leave generally as a communal answer to a societal problem in 

line with the common-responsibility schema. The objectives thus served as a prism through 

which Clause 2(6) Framework Agreement appeared as “a particularly important principle of 

[EU] social law which cannot therefore be interpreted restrictively.”1035 It also held that it could 

discourage people from taking parental leave (the discouraging-parents argument) or 

 

1027 Kiiski paragraphs 38, 43. 
1028 Kiiski paragraph 38; Karl Riesenhuber, ‘The Parental and Carers’ Leave Directive’, in European Employment 

Law, 2nd ed., Ius Communitatis, IV (Cambridge, UK: Intersentia, 2021), para. 17. 
1029 Kiiski paragraph 50. 
1030 Meerts paragraph 35. 
1031 Meerts paragraph 36. 
1032 Commission of the European Communities, ed., Community Charter of the Fundamental Social Rights of 

Workers (Subsequently ‘[b]Community Charter[/b]’) (Luxembourg: Office for Official Publications of the 
European Communities, 1990), para. 16. The Community Charter itself is not binding, see, e.g., Vanhercke, 
Social Policy in the European Union 1999-2019, 17. The Court, however, used it as an interpretative aid as 
both the Framework Agreement and Article 136 TEC (Amsterdam) refer to it. 

1033 Meerts paragraph 37. 
1034 Linneweber goes so far as to call it an inconsistency, Axel Linneweber, ‘Aktuelle Entwicklungen im 

Europäischen Arbeitsrecht 2009/2010’, Zeitschrift für europäisches Sozial- und Arbeitsrecht, no. 11–12 
(2010): 460. 

1035 Meerts paragraph 42; see also the references in Meerts paragraphs 43 and 45. 
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incentivise employers to dismiss workers on parental leave if their termination payments were 

to be calculated on their reduced income (the incentivising-dismissal argument). This would 

“run directly counter” to the goal “to make it easier to reconcile working and family life.”1036 It 

thus recognised that parental leave can only be a free choice insofar as the worker does not face 

additional negative financial effects. 

This perception would subsequently become largely standardised until the 2018 Dicu 

judgment. It is particularly evident in Lyreco and Praxair, which can be seen as successor cases 

to Meerts due to their similar fact-situations. Despite minor differences,1037 the Court confirmed 

that termination payments must be based entirely on a worker’s unreduced income prior to 

taking parental leave. It used both the discouraging-parents argument,1038 and the incentivising-

dismissal argument from Meerts.1039 As a result, both cases are informed, just as Meerts before 

them, by the common-responsibility schema. 

Parts of Meerts were also very influential in large parts of Zentralbetriebsrat der 

Landeskrankenhäuser Tirols. This case concerned several provisions on the calculation of 

annual leave. One of them caused workers to potentially lose their left-over annual leave while 

on parental leave. The Court found this to be in conflict with the Parental Leave Directive. 

While it did not repeat the discouragement and incentivising-dismissal argument, it did stress 

the objectives pursued by parental leave as recognised in the Community Charter.1040 

Additionally, while the national court had requested a ruling on the basis of the Equal 

Treatment Directive (2006),1041 the Court preferred to protect parental leave as an objective in 

its own right. Finally, in the later Dicu decision, the Court heavily stressed the control a worker 

had over when to take parental leave, a perception typical of the voluntary-choice schema.1042 

In contrast, in Zentralbetriebsrat der Landeskrankenhäuser Tirols, the Court paid no attention 

to the argument that due to this control the worker would have been able to use up their annual 

 

1036 Meerts paragraph 47. 
1037 Lyreco concerned a fixed-sum protective award for terminating a worker’s contract while on parental leave, 

Praxair concerned a regular termination payment and a so-called redeployment allowance, see also 
Annex C.II.2.o. and s. 

1038 Judgment of 27 February 2013, Lyreco Belgium NV v Sophie Rogiers, C-588/12,ECLI:EU:C:2014:99 
(subsequently Lyreco, para. 40; Judgment of 8 May 2019, RE v Praxair MRC SAS, C-486/18, 
ECLI:EU:C:2019:379 (subsequently “Praxair“), para. 57. 

1039 Lyreco paragraph 38; Praxair paragraph 57. 
1040 Judgment of 22 April 2010, Zentralbetriebsrat der Landeskrankenhäuser Tirols v Land Tirol, C-486/08, 

[2010] ECR I-3530 (subsequently “Zentralbetriebsrat der Landeskrankenhäuser Tirols“), para. 52. 
1041 Which the Court rejected, Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraphs 48–50. 
1042 Dicu paragraph 32. 
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leave before taking parental leave.1043 This further underlines that the Court perceived the case 

through the common-responsibility schema on the assumption that parental leave is a value in 

itself that should be protected. 

Chatzi added its own spin to this canon of arguments, again confirming the perception of 

parental leave as a common responsibility. In this case, the Court ultimately rejected the claim 

that parents of twins should receive two separate periods of parental leave, but argued that their 

specific position must be taken into account in the national legislation. This perception was 

heavily based on the common-responsibility schema. The Court repeated the importance of 

creating equal opportunities and reconciling family and working responsibilities.1044 It held that 

“[t]o this end, the Framework Agreement enables new parents to take a break from work to 

devote themselves to their family responsibilities […].”1045 It also mentioned that these 

objectives are enshrined in the Charter of Fundamental Rights,1046 further cementing the 

perception that parental leave serves recognised objectives of EU social policy. Koldinská 

notes that the Court focussed more on the needs of the parents than on those of the children 

involved.1047 And indeed, while the Court rejected any individual right of the children,1048 it 

acknowledged that the parents have “both the right and the duty to bring up their children.”1049 

As a consequence, the Court pursued what D’Andrea calls a “genuine discussion” of the needs 

and challenges faced by parents of twins.1050 This presents a rare occasion where the equality 

principle required differential treatment due to the differences in situations.1051 It held, for 

example, that differences faced by parents of twins and other parents are of a quantitative, 

simultaneous, and not subsequent nature.1052 It thus analysed the case through the prism of the 

objectives of parental leave, regarding both other Community objectives and the value of care 

itself. 

 

1043 Domenico Rief, ‘Anmerkungen zum Urteil des EuGH vom 22.4.2010 - Rs. C-486/08 Zentralbetriebsrat der 
Landeskrankenhäuser Tirols ./. Tirol’, Zeitschrift für europäisches Sozial- und Arbeitsrecht, no. 10 (2010): 
430. 

1044 Chatzi paragraphs 52, 56, and, 57, see also 36 and 37. 
1045 Chatzi paragraph 57. 
1046 Chatzi paragraph 37. 
1047 Kristina Koldinská, ‘Case Law of the European Court of Justice on Sex Discrimination 2006-2011’, Common 

Market Law Review 48 (2011): 1630–31. 
1048 Chatzi paragraph 40. 
1049 Chatzi paragraph 39. 
1050 D’Andrea, ‘Fluctuating Concepts of Gender Equality’, 291. 
1051 Busby, A Right to Care?, 174; Koldinská, ‘Sex Discrimination Case Law 2006-2011’, 1630–31; Muir, ‘Pursuing 

Equality in the EU’, 920 footnote 10; D’Andrea, ‘Fluctuating Concepts of Gender Equality’, 291. 
1052 Chatzi paragraphs 58–59.  
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A combination of the Meerts and Chatzi objective-based argumentation subsequently 

dominated the perception of parental leave. It can be found in in Riežniece, which concerned 

an evaluation to determine which worker was to be dismissed after a workplace was abolished. 

The Court found that such an evaluation may not place workers on parental leave in a worse 

position by including criteria that they cannot fulfil. The Court also perceived this through the 

objectives pursued by parental leave, but recognised that it may be based on an earlier 

assessment if the criteria remained the same. The Court argued once again by relying on the 

objectives of parental leave, which it defined as the reconciliation of working obligations and 

family responsibilities and equal opportunities for women and men.1053 It stressed that the goal 

is to enable parents to devote themselves to family responsibilities and that this answers to a 

requirement place upon the workers by their children’s needs.1054 

The Court did the same in TSN and YTN,1055 and in H,1056 where it also picked up the Meerts 

argument that workers must not be dissuaded from taking parental leave again.1057 TSN and 

YTN concerned the calculation of maternity leave benefits for workers who transition directly 

from parental leave to maternity leave. H concerned a public servant who entered parental leave 

during a probationary period for a higher administrative position. This left her unable to fulfil 

the working hours required to successfully complete the probationary period. The Court found 

this contradicted the Parental Leave Directive. In both cases, the Court analysed most of the 

problems based on a perception informed by these objectives.1058 Both cases also picked up the 

discouraging-parents argument from Meerts.1059 

Chatzi or Meerts were also to a large degree the basis of the 2015 Maïstrellis decision, at least 

insofar as that decision concerned the Parental Leave Directive.1060 The Court found a provision 

that restricted parental leave to fathers whose wives were in employment to violate the Parental 

Leave Directive. Again, the Court drew heavily on the purposes associated with parental 

 

1053 Judgment of 20 June 2013, Nadežda Riežniece v Zemkopības ministrija and Lauku atbalsta dienests, C-7/12, 
[13] ECLI:EU:C:2013:410 (subsequently “Riežniece“), para. 31. 

1054 Riežniece paragraph 32. 
1055 Judgment of 13 February 2014, Terveys-ja sosiaalialan neuvottelujärjestö TSN ry v Terveyspalvelualan Liitto 

ry and Ylemmät Toimihenkilöt YTN ry v Teknologiateollisuus ry, Nokia Siemens Networks Oy, C-512/11 and 
C-512/11, ECLI:EU:C:2014:73 (subsequently “TSN and YTN“), paras 38–39. 

1056 Judgment of 7 September 2017, H. v Land Berlin, C-174/16, ECLI:EU:C:2017:637 (subsequently “H.“), 29–
31. 

1057 TSN and YTN paragraphs 49–51; H. paragraphs 41, 46, and 54. 
1058 TSN and YTN paragraph 51; H. paragraphs 36, 44–46, 55–57. 
1059 TSN and YTN paragraph 51; H. paragraphs 41, 46 and 54. 
1060 The decision was discussed above as part of the first case-study B.III.3.c. and B.IV.3. 
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leave.1061 All of these references indicate that the Court considered parental leave a common 

responsibility to ensure that parents can make a free choice, rather than presupposing that they 

have one. 

Hliddal and Bornand is less clear, as the Court did not directly rule on parental leave. It 

concerned whether parental leave benefits have to be paid to foreign nationals under 

Regulation 1408/71.1062 The Court ruled that, since they are meant to meet family expenses, 

they constituted family benefits under Regulation 1408/71.1063 The Court characterised parental 

leave benefits as helping to “enable one of the parents to devote himself or herself to the raising 

of a young child.”1064 These formulations recognise the fact that parental leave (and as a 

consequence: parental leave benefits) answer to a specific need and requirement of workers, 

rather than being an unconstrained choice. 

The final case in this Sub-Subsection is the recent 2021 Caisse pour l’avenvir des enfants. It 

concerned a provision that required a worker to be employed at the time of birth and having 

been continually in employment for 12 months immediately prior to taking parental leave. The 

Court decided that while the 12 months requirement was acceptable, the additional requirement 

of employment at the time of birth was incompatible with the Revised Parental Leave Directive. 

With regard to the 12 months requirement, the Court presented a perception of parental leave 

that shows hints of the voluntary-choice schema. It based its decision primarily on the wording 

and context of Clause 3(1)(b) Revised Framework Agreement.1065 As de la Corte Rodríguez 

points out, the Court did not go into any of the other purposes associated with the Revised 

Parental Leave Directive, as it had done in most cases since Meerts and Chatzi.1066 This is 

surprising as it did so with regard to the employment at the time of birth requirement. Here it 

did follow the Meerts and Chatzi approach outlined above, including the discouraging-parents 

 

1061 D’Andrea, ‘Fluctuating Concepts of Gender Equality’, 333; Maïstrellis paragraphs 31, 38, and 39. 
1062 Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application of social security schemes 

to employed persons, to self-employed persons and to members of their families moving within the 
Community, as amended and updated by Council Regulation (EC) No 118/97 of 2 December 1996 (OJ 1997 
L 28, p. 1) and as amended by Council Regulation (EC) No 1606/98 of 29 June 1998 (OJ 1998 L 209, p. 1). 

1063 Hliddal and Bornand paragraph 56. 
1064 Hliddal and Bornand paragraph 56. 
1065 Judgment of 25 February 2021, XI v Caisse pour l’avenir des enfants, C-129/20, ECLI:EU:C:2021:140  

(subsequently "Caisse pour l’avenir des enfants“), para. 35. 
1066 Miguel De la Corte-Rodríguez, ‘The Conditions of Access to Parental Leave in the EU: An Adequate 

Delimitation of Qualifying Periods by the Court of Justice?’, European Labour Law Journal 12, no. 4 (2021): 
567–68; see Hliddal and Bornand paragraphs 41–45. 
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argument.1067 In light of this, one could question whether the 12 months period in question 

might not also frustrate these objectives. Disregarding these objectives is typical of decisions 

based on the voluntary-choice schema. However, the focus rested very heavily on the second 

question. In fact, the reasoning on the first question was restricted to a single (albeit long) 

paragraph.1068 For the second question, under reference to the objectives, the Court stressed the 

connexion between parental leave and the needs and requirements of working parents also 

fulfilling family obligations. This purpose-oriented reasoning indicates, in contrast to the 

answer to the first question, an understanding of parental leave based on the common objectives 

enshrined in the directive, hence parental leave as a common responsibility. This justifies 

placing the decision further towards that end of the spectrum. 

This gives me the following picture: 

 

Figure 10: Distribution of “common-responsibility” cases on an axis representing the responsibility distinction, highlighted in 
grey, by author. 

2. The Comparability Distinction 

a. The Special-Advantage Schema 

In Lewen, the Court had rejected the comparison of workers on parental leave with those in 

active employment because the former were said to be in a special situation (“special situation” 

argument). Its perception of workers on parental leave is visible in the way that this comparison 

was framed. The Court causally connected incomparability to the suspension of the 

employment contract and mutual obligations during the leave. However, it also brought into 

focus the perceived advantages of workers on parental leave by stressing that in Germany they 

are subsidised, since the “right to take parental leave carries with it a parenting allowance paid 

by the State.”1069 While it does not make an explicit necessary connexion between 

 

1067 Caisse pour l’avenir des enfants paragraph 44. 
1068 Caisse pour l’avenir des enfants paragraph 35. 
1069 Lewen paragraph 37. 
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incomparability and the payment of the allowance, the way that this piece of information is 

posited as an attribute for the worker on parental leave, suggests it was relevant to the 

outcome.1070 In any case, the focus on this supposedly sufficient protection indicates a 

perception that was primarily concerned with the apparent advantages attributed to parental 

leave. 

The same reasoning can be found in Hliddal and Bornand when deciding whether parental 

leave benefits were family benefits under Regulation 1408/71.1071 In that case, the Court was 

slightly more moderate in its perception, clarifying that workers on parental leave remain in 

employment despite the suspension of contract.1072 However, it also negatively distinguished 

parental leave benefits from pay, an argument brought by the Caisse nationale des prestations 

familiales, by citing its case-law on the equal pay principle under Article 157 TFEU.1073 In this 

context it quoted the “special situation” argument from Lewen. Considering that “pay” under 

Article 157 TFEU regularly also includes occupational  pensions and other benefits that the 

worker receives while not in employment, it is unclear what purpose this insight serves.1074 First 

of all, the Court also found that the benefits do not constitute pay because they were not “even 

indirectly” paid by the employer.1075 Secondly, the Court had already decided that such benefits 

were to be considered family benefits.1076 And thirdly, it applied a positive definition of family 

benefits later on in the decision.1077 From this perspective, the Court, by stressing – without 

cause – the special situation in which workers on parental leave find themselves, reenforced its 

perception in Lewen, although it does not completely call into question the worker’s 

commitment to the labour market. 

A slightly adapted version of this sort of reasoning can be found in Gómez-Limón Sánchez-

Camacho. As in Lewen, the Court referred to workers “benefitting from parental leave” as 

 

1070 Evelyn Ellis, ‘The Recent Jurisprudence of the Court of Justice in the Field of Sex Equality’, Common Market 
Law Review 37 (2000): 1422 footnote 87. 

1071 Hliddal and Bornand paragraph 42. 
1072 Hliddal and Bornand paragraph 53. 
1073 Hliddal and Bornand paragraphs 40–41. 
1074 See, e.g., Beune; and generally, Ellis and Watson, EU Anti-Discrimination Law, 192–94. 
1075 Hliddal and Bornand paragraph 43. 
1076 Bettina Kahil-Wolff, ‘Wohnort/Familienleistung, Anmerkung zum Urteil des EuGH vom 19.9.2013, 

verbundene Rechtssachen C-216/12 Caisse nationale des prestations familiales ./. Fjola Hliddal und C-
217/12 Pierre-Louis Bornand’, Zeitschrift für europäisches Sozial- und Arbeitsrecht 13, no. 8 (2014): 341–
42. 

1077 Hliddal and Bornand paragraphs 45, 48; Kahil-Wolff, ‘Wohnort/Familienleistung’, 342. 
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being in a special situation.1078 The Court thus rhetorically framed it as a comparative advantage 

that such a worker has, rather than, for example, a necessary concession to the requirements 

that arise from the combination of parenthood and working life. This is even more striking, as 

the argument appeared obiter dicens: the comparison is made as part of the assessment of the 

Social Security Directive. However, the Court later dismissed the applicability of the Social 

Security Directive completely, arguing that Article 7(1)(c) of that Directive allows Member 

States to exclude from its scope the acquisition of entitlements to social security benefits during 

parental leave.1079 Stressing the incomparability of a worker on parental leave with those in 

active employment, framing them as being in a special situation and benefitting from parental 

leave, thus appears somewhat superfluous. It perpetuates the perception of such workers as 

being in an advantageous position that does not require additional protection. 

Jumping ahead a bit, the special-advantage schema is also evident in the 2018 Dicu decision. 

The Court held in order to accrue annual leave it was necessary that “the worker has been 

engaged in activities which justify […] his being given a period of rest, relaxation, and 

leisure.”1080 This diverges from its position in Kiiski, where it had recognised that for a pregnant 

mother, childcare during parental leave constitutes a burden akin to active employment.1081 In 

Dicu, the Court referred to Kiiski to indicate that maternity leave was meant to avoid multiple 

burdens, but it left out the part of the judgment where it then equated childcare with work for 

this purpose.1082 This already implied a perception of parental leave as leisure time which does 

not justify such rest periods, drawing a distinction between workers on parental leave and in 

active employment.1083 

It further distinguished parental leave from sick leave and maternity leave, for which the Court 

had recognised continued accrual of annual leave.1084 As is typical for a perception based on 

the special-advantage schema, the Court stressed the differences between the comparators 

rather than the similarities. While indeed parental duties, illness and maternity are 

incomparable by their very natures, the Court focussed more on the circumstances and causes 

of the leave than on whether the worker actually has the option to relax and rest. Hence, it 

 

1078 Gómez-Limón Sánchez-Camacho paragraph 57. 
1079 Gómez-Limón Sánchez-Camacho paragraph 60. 
1080 Dicu paragraph 28. 
1081 Kiiski paragraph 50. 
1082 Dicu paragraph 34; citing Kiiski paragraph 46. 
1083 Caracciolo di Torella, ‘Here We Go Again’, 884. 
1084 Dicu paragraphs 29–30. 
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pointed out that sick leave, but not parental leave, was unforeseeable and beyond a worker’s 

control,1085 and referred to the “physical and psychological constraints caused by an illness”. 

1086 However, as Caracciolo di Torella points out, care-work is not only exhausting work for the 

parent, it is also not entirely in the worker’s control: the worker has to take parental leave 

themselves, or acquire the services of someone else to do it for them.1087 With regard to 

maternity leave, the Court did not even determine the differences, merely stating maternity 

leave’s purpose and holding that it was distinct from that of parental leave.1088 

 

Figure 11: Distribution of “special advantage” cases on an axis representing the comparability distinction, by author. 

 

Österreichischer Gewerkschaftsbund included a similarly brief dismissal of the comparability 

of maternity leave and parental leave.1089 There, it distinguished parental leave from leave for 

military service and maternity leave.1090 While the distinction to military service was largely 

based on the supposed voluntary nature of parental leave,1091 the distinction to maternity leave 

was not further expanded upon. The Court pointed out that both leaves have a different purpose, 

but did not indicate what this purpose was nor how it affected the comparability. There is 

merely a vague indication as to the periods at which parental leave may be taken. This suggests 

that the distinction here lies between the fixed nature of maternity leave and the more flexible 

nature of parental leave that would later become an explicit argument in Dicu.1092 This does not 

only reproduce the public-private divide typical of the special-advantage schema.1093 It also 

 

1085 Dicu paragraph 32. 
1086 Dicu paragraph 33. 
1087 Caracciolo di Torella, ‘Here We Go Again’, 883–84; See already Smutny and Mayr, ‘Beendingug eines 

Dienstverhältnisses’, 459–60. 
1088 Dicu paragraph 34. 
1089 Österreichischer Gewerkschaftsbund paragraph 60. 
1090 The national provisions also treated annual leave and illness as periods of work, but the Court did not pick 

up on this, see Kokott, Österreichischer Gewerkschaftsbund paragraph 62. 
1091 See above, 1.a. 
1092 Dicu paragraph 32. 
1093 Burri, ‘Parents Who Want to Reconcile Work and Care’, 268; Mulder, Indirect Sex Discrimination in 

Employment, 118; D’Andrea, ‘Fluctuating Concepts of Gender Equality’, 214. 
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indicates how the Court continues to perceive workers on parental leave as being in a special 

situation that grants them personal advantages as compared to workers on other forms of leave.  

b. Parents-As-Workers Schema 

The parents-as-workers schema appeared for the first time in Kiiski. Here, the Court first of all 

stated that the parents remain workers under EU law during parental leave despite the 

suspension of their employment contract.1094 It also compared them to other workers in relation 

to maternity leave. Having found that parental leave serves the worker’s need to take care of 

their children,1095 it went on to consider whether a new pregnancy would frustrate this 

purpose.1096 The Court argued that since the purpose of maternity leave was to avoid multiple 

burdens for the pregnant worker,1097 caring for the first child during a pregnancy “constitutes 

for the mother a multiple burden of comparable kind and degree” to that of active 

employment.1098 In contrast to the Advocate-General and some scholars,1099 the Court thus did 

not consider parental leave alone as sufficient to accommodate the multiple burdens of 

childcare, pregnancy and maternity. It recognised the work and effort faced by a parent on 

parental leave as part of their childcare duties, and put it, at least in relation to maternity leave, 

on an equal footing with paid work. This argument is thus based on the perception of parental 

duties as comparable to active employment, or parents as workers. 

A similar, though less explicit, variant of this perception can be found in TSN and YTN, 

particularly when contrasted with the approach of Advocate-General Kokott. In her opinion, 

she argued that workers on parental leave are in an incomparable situation to other workers 

since, from her perspective, they had less need for “financial cushioning” as they had already 

prepared themselves “for being without income for a certain period of time.”1100 The Court’s 

reasoning, in contrast, was based on the underlying assumption that workers on parental leave 

should be treated as other workers when taking maternity leave. They, like other workers, 

 

1094 Kiiski paragraph 32. 
1095 Kiiski paragraph 44. 
1096 Kiiski paragraphs 39–41. 
1097 Kiiski paragraph 46. 
1098 Kiiski paragraph 50. 
1099 Jacob Joussen, ‘Die vorzeitige Beendigung des Elternurlaubs bei erneuter Schwangerschaft’, Europäische 

Zeitschrift für Arbeitsrecht 1, no. 3 (2008): 383–84; Advocate-General Kokott, Opinion of 15 March 2007, 
Sari Kiiski v Tampereen kaupunki, C-116/06, [2007] ECR I-7645, paras 37–39, 57. 

1100 Advocate-General Kokott, Opinion of 21 February 2013, Terveys-ja sosiaalialan neuvottelujärjestö TSN ry v 
Terveyspalvelualan Liitto ry and Ylemmät Toimihenkilöt YTN ry v Teknologiateollisuus ry, Nokia Siemens 
Networks Oy, C-512/11 and C-512/11, ECLI:EU:C:2013:89 (subsequently “Kokott, TSN and YTN“), para. 80. 
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should not be denied access to these maternity benefits. Hence, the case also reflects the 

parents-as-workers schema, although this appears mostly implicitly in the ruling. 

Though through a different line of reasoning, this perception is also exhibited in Meerts and its 

successor cases. The Court dismissed concerns raised by the Belgian government that workers 

on part-time parental leave may be treated advantageously compared to workers who work full-

time. 1101 Since under national law workers continued to accrue years of service for the purposes 

of calculating their statutory period of notice,1102 the Court found them in a comparable situation 

to those in full-time employment. It added that the terminated contract was their full-time 

contract, just as for other workers.1103 It thus shifted the view away from the de facto time spent 

at work (as was the case in Gómez-Limón Sánchez-Camacho),1104 towards elements that they 

had in common with other workers. Of course, in Meerts, this came with a caveat, since the 

argument was tied to national legislation, not principles of EU law. However, the change of 

perspective still seems inspired by what workers have in common, rather than focussing on the 

de facto differences.  

In Lyreco, this was more implicit. While the Court did not engage in an explicit comparison of 

workers on parental leave and other workers, the perception becomes apparent in what the 

Court did not say. The protective award in Lyreco was available only to workers on parental 

leave, which could have been considered an inherent advantage for those workers as compared 

to others.1105 However, the Court did not address this point. In fact, while even a reduced 

protective award would be an additional protection compared to other workers, the Court still 

repeated Meerts’ discouraging-parents argument.1106 This indicates a perception of parental 

leave as a mechanism to keep workers connected to the labour market, recognising their fragile 

position in this regard and their need for protection.1107 While not as clearly based on the 

 

1101 Meerts paragraph 49; Like the Belgian government, Linneweber, ‘Aktuelle Entwicklungen im Europäischen 
Arbeitsrecht 2009/2010’, 460. 

1102 Meerts paragraph 52. 
1103 Meerts paragraph 55. 
1104 Gómez-Limón Sánchez-Camacho paragraphs 57–59; similarly D’Andrea, ‘Fluctuating Concepts of Gender 

Equality’, 216. 
1105 Daniela Krömer, ‘Acquired Rights and Parental Leave: The Devil Is in the Details’, European Law Reporter, 

no. 4 (2010): 138. 
1106 Lyreco paragraph 40. 
1107 Daniel Kiesow, Die Rückkehr an den früheren Arbeitsplatz und Arbeitsarrangements: Beiträge der Richtlinie 

2010/18/EU zu einer benachteiligungsfreien Rückkehr aus dem Elternurlaub, 1. Auflage, Studien zum 
ausländischen, vergleichenden und internationalen Arbeitsrecht, Band 36 (Baden-Baden: Nomos, 2018), 
130–31. 
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perception of parents-as-workers as Meerts, it still suggests that the Court primarily perceives 

them through their capacity as workers. 

In Praxair, the Court directly based its reasoning on the perception in Meerts that was 

concerned with the termination of the full-time employment contract.1108 Praxair, however, 

decontextualised this argument completely from the national legal provisions that informed it 

in Meerts. The Court rejected the application of the pro rata temporis principle for part-time 

workers,1109 arguing simply that at least regarding termination payments, workers on parental 

leave and other workers are in comparable circumstances.1110 What was still mediated through 

national law in Meerts, in Praxair became an abstract perception of workers on parental leave 

in their capacity as workers.  

Another case where the Court acknowledged parents as workers with a special need for 

protection is Riežniece. In finding that the worker was discriminated against by an assessment 

procedure which presupposed her comparability to other workers, the Court acknowledged 

differences between her and those in active employment. However, it discussed these in terms 

of the special vulnerability of workers on parental leave with regard to their position on the 

labour market. It thus presented parental leave as a disadvantage that had to be overcome to 

make the workers equal. It stressed that assessment criteria must not be such that a worker on 

parental leave cannot fulfil them due to being physically absent from the workplace. The lack 

of primary obligation between the worker and the employer, which in Lewen was considered 

enough to establish their distinct situation, was here seen as a reason to make them equal. The 

only exception to this that the Court noted was the opportunity for workers in active 

employment to gather additional experience in the workplace.1111 The Court described the 

chance to gain additional experience as a mere possibility.1112 However, this is merely a small 

element of the decision that cannot negate the fact that the underlying tone was one that 

embraced the same perception it had espoused in Meerts. 

With regard to the comparability distinction, Caisse pour l’avenir des enfants appears to be in-

between, just as it was regarding the responsibility distinction. On the one hand, it refers back 

to Hliddal and Bornand to claim that the central characteristic of parental leave was the 

 

1108 Praxair paragraphs 77–78. 
1109 Praxair paragraphs 74–75. 
1110 Praxair paragraph 78. 
1111 Riežniece paragraph 46. 
1112 Riežniece paragraph 47. 
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suspension of the employment contract.1113 Here, the reasoning exhibits signs of a perception 

of the special-advantage schema, seeing parental leave primarily through its aspect as time 

away from work. On the other hand, most of the reasoning seems closer to Praxair. For 

example, the Court rejected the idea that making parental leave available for workers who were 

unemployed at the time of birth would discriminate against those in work.1114 The Court stressed 

that parental leave does not only concern the care of the child at the time of birth, but also up 

until the age of eight.1115 In this context, it also held that even if parents may be able to arrange 

care at one point, for example because they are unemployed at that moment, that does not mean 

that they do not require parental leave later on.1116 This acknowledges not only the flexibility 

and adaptability of parental leave to individual needs, but also that parental leave is not the 

same as being unemployed. Taking up caring responsibilities while unemployed does not create 

a “surcharge” of free time that can be “tapped” later on when in employment. Workers on 

parental leave remain on the labour market, and thus workers. This reinforces the perception 

of parents as workers. 

Adding these cases to the comparability distinction provides this picture: 

 

Figure 12: Distribution of “parents-as-workers” cases on an axis representing the comparability distinction, highlighted in 
grey, by author. 

c. Avoiding the Comparison 

In contrast to the first case-study, this case-study includes a number of cases which were 

perceived only through one of the two distinctions. These do not reveal any particular 

perspective on the comparability distinction. Usually in these cases, the Court did not draw a 

comparison at all between workers on parental leave and other workers, nor comment on their 

comparability. As parental leave is predominantly taken by women, it is usually possible for 

 

1113 Caisse pour l’avenir des enfants paragraph 35. 
1114 Caisse pour l’avenir des enfants paragraph 49. 
1115 Caisse pour l’avenir des enfants paragraph 50. 
1116 Caisse pour l’avenir des enfants paragraph 50. 
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the Court to assess these cases as indirect discrimination cases, thus drawing a comparison. 

However, first of all, the Court is not always consistent in its approach towards comparisons, 

sometimes forfeiting them completely even in discrimination cases.1117 And secondly, the Court 

can often choose which legal provisions it wishes to assess a case on the basis of, as was the 

case Zentralbetriebsrat der Landeskrankenhäuser Tirols which will be discussed presently. 

In Commission v Luxembourg (2005), the Court made a comparison between parental leave 

and maternity leave. It decided that a worker must not lose her parental leave if she becomes 

pregnant and switches to maternity leave. But it did not consider parental leave as advantageous 

in the sense that it did in Lewen or Österreichischer Gewerkschaftsbund. Nor did it focus on 

maternity leave as answering a biological necessity and parental leave as a personal preference 

akin to free time. However, the Court did not go so far as it would in Kiiski, equating childcare 

as a similar burden to work. This may have been different, had the legislation also been 

reviewed under the equal treatment norm. This would have directed the Court’s gaze towards 

the gendered assumptions underlying the Luxembourg legislation, that it would normally be 

mothers taking the “first” period of parental leave directly following maternity leave. In that 

case, it would be biologically impossible for them to be on another maternity leave before 

parental leave ended.1118 However, in an infringement procedure, the Court is bound to discuss 

the points brought by the Commission. Hence, the decision does not clearly take a position on 

the comparability distinction, as there was no need to discuss it. 

As mentioned, in Zentralbetriebsrat der Landeskrankenhäuser Tirols the Court did not feel 

similarly bound to the preliminary questions. It refused to rule on the basis of the Equal 

Treatment Directive (2006).1119 The Court reasoned that since the national law deprived both 

male and female workers on parental leave of their annual leave, no ruling on the basis of sex 

discrimination needed to be made.1120 But that was unlikely to have been the comparison that 

the national court had in mind. The Court did not even consider whether (predominantly 

female) workers on parental leave were in a position comparable to those in active employment. 

It could also have drawn a comparison between workers on parental leave and those on 

maternity leave. The latter, it had already ruled, preserved their right to annual leave if they 

were on maternity leave during their company’s fixed period for the workforce’s annual 

 

1117 See above, Part 1, D.III.2. 
1118 Commission v Luxembourg (2005) paragraph 28. 
1119 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraphs 49–50. 
1120 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraphs 54–55. 
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leave.1121 Such a comparison could have recognised that parental leave, like maternity leave, is 

not a period of leisure. Or, it could have argued that workers on parental leave have no need 

for a rest period since the leave already provides sufficient rest.1122 In choosing to address the 

problem solely as a problem of the Parental Leave Directive, the Court’s gaze was led away 

from these issues. 

As with these cases, the Court also decided in H not to rule on the national court’s questions 

regarding the Equal Treatment Directive (2006).1123 The Advocate-General, who did address 

the issue, confirmed without much reasoning that workers on parental leave during their 

probationary period are comparable to other workers on a probationary period.1124 It is also 

difficult to establish an implicit position taken by the Court on the issue. Certainly, its refusal 

to rule on the Equal Treatment Directive (2006) could be interpreted as implying that the Court 

did not consider the workers to be discriminated against, but it seems more likely that the Court 

did not feel it necessary to address the issue and considered the gender-neutral Revised Parental 

Leave Directive to be a preferrable framework for its decision.1125 

In Chatzi, the Court also did not perceive parental leave through a comparison with other 

workers, although it did compare parents of twins with parents of just one child. This 

comparison was based on the needs of parents of twins, and only in relation to this did the 

Court refer to the special situation that parents of twins are in.1126 But it said nothing about how 

the Court views workers on parental leave in general when compared to other workers. The 

focus on the work that parents face while on parental leave may suggest that the Court saw the 

case through the parents-as-workers schema. The Court clearly does not consider parental leave 

as a benefit or advantage, nor suggest that it represents leisure time. But at the same time, the 

Court was not concerned with parents’ relationship to their employment. In contrast, Advocate-

General Kokott, focussed her gaze on the reintegration of workers on parental leave into the 

 

1121 Judgment of 18 March 2004,María Paz Merino Gómez v Continental Industrias del Caucho SA, C-342/01, 
[2004] ECR I-2621. 

1122 As it would in Dicu paragraph 28; See also, Lena Rudkowski, ‘§ 13 Urlaub’, in Europäisches Arbeits- und 
Sozialrecht, ed. Monika Schlachter-Voll and Hans Michael Heinig, 2nd ed., Enzyklopädie Europarecht 7 
(Baden-Baden: Nomos, 2021), paras 30, 32, and 38. 

1123 H. paragraph 64; D’Andrea, ‘Fluctuating Concepts of Gender Equality’, 290 argues that this elevanted the 
Parental Leave Directive. 

1124 H. paragraph 33. 
1125 Eva Kocher, ‘Benachteiligung wegen Elternzeit: Leitende Beamtin auf Probe’, Neue Juristische 

Wochenschrift, no. 46 (2017): 3357. 
1126 Chatzi paragraphs 66–68. 
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labour market. She argued that in order to ensure that parents of twins did not leave the 

employment market, they should receive at least double the minimum period envisioned in the 

Framework Agreement.1127 But she also stressed that this need not be the case with longer 

periods of parental leave as the doubling of already long periods of leave may risk 

disconnection from the labour market.1128 In the Court’s decision, the connexion between the 

worker on parental leave and the labour market largely disappears. As a result of the Court’s 

focus on the needs of parents of twins, the issue of reintegration into the labour market does 

not even arise.1129 

Another case where the Court did not consider the comparability distinction is Maïstrellis. As 

in Chatzi, any issues of comparability between workers on parental leave and other workers 

were covered by a comparison between different workers on parental leave. In this case, it was 

the discrimination of male judges, that is, the comparison between male and female. Given the 

discourse on discrimination with regard to care work, not merely parental leave, Maïstrellis, 

while exposing a clear perception of parental leave as a common responsibility, overall 

subjugates this perception to the wider perception of parental leave as a means to further equal 

care. 

Including these cases on the axis representing the comparability distinction provides the 

following: 

 

Figure 13: Distribution of cases with an indifferent perspective on an axis representing the comparability distinction, 
highlighted in grey, by author. 

3. Cases in which the Court Circumvented both Distinctions 

There are some cases in which the Court’s perception did not relate to problems of parental 

leave at all. However, it does not mean that these cases say nothing about parental leave. Rather, 

 

1127 Advocate-General Kokott, View of 7 July 2010, Zoi Chatzi v Ipourgos Ikonomikon, C-149/10, [2010] ECR I-
8492 (subsequently ‘Kokott, Chatzi’), para. 37. 

1128 Kokott, Chatzi paragraphs 56–59. 
1129 Chatzi paragraphs 72–74. 
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they can indicate under which conditions parental leave moves out of focus and the Court’s 

gaze rests on other issues. 

Early on in Busch, the Court held that it constituted sex discrimination to refuse a worker early 

return from parental leave to an open position just because she was pregnant again and planned 

on taking maternity leave.1130 The case is to a degree a predecessor to 

Commission v Luxembourg (2005), Kiiski and TSN and YTN. It also concerned the return from 

parental leave in order to have more favourable access to maternity leave. However, any 

perception of parental leave was overshadowed by the Court’s case-law on pregnancy and 

maternity protection. It had consistently held that any consideration based on the pregnancy of 

a worker, whether refusal to hire, dismissal, or refusal to renew a contract, constitutes direct 

discrimination.1131 The German government had argued that workers on parental leave are 

already under an employment contract and thus not comparable to a situation concerning the 

hiring or dismissal of a worker.1132 Advocate-General Ruiz-Jarabo Colomer, on the other hand, 

considered workers on parental leave as part of the “inactive population,” who regain their 

working status by (briefly) returning to work before maternity leave.1133 The Court, however, 

implicitly consolidates workers on parental leave, workers in active employment that are being 

dismissed or do not have their contract renewed, and workers who are not being hired because 

of their pregnancy into one category.1134 Hence, there is a perception of workers on parental 

leave as both workers and non-workers who are seeking employment. This perspective 

dominates the Court’s reasoning. As a result, the comparability of a worker on parental leave 

with other workers did not arise. Likewise, the responsibility distinction is completely lacking. 

Advocate-General Ruiz-Jarabo Colomer addressed whether the Parental Leave Directive gave 

rise to a self-standing right to return from parental leave early.1135 Yet, the Court did not engage 

at all with that Directive. It left open whether a worker could be denied early return in order to 

take maternity leave if the refusal was not based on their pregnancy but rather operational 

 

1130 Judgment of 27 February 2003, Wiebke Busch v Klinikum Neustadt GmbH & Co. Betriebs-KG, C-320/01, 
[2003] ECR I-2059 (subsequently “Busch“), paras 28, 30. 

1131 Busch paragraph 39, with further sources. 
1132 Busch paragraph 32. 
1133 Advocate-General Ruiz-Jarabo Colomer, Opinion of 21 November 2002, Wiebke Busch v Klinikum Neustadt 

GmbH & Co. Betriebs-KG, C-320/01, [2002] ECR I-2044 (subsequently “Ruiz-Jarabo Colomer, Busch“), para. 
30. 

1134 Klaus Mayr, ‘Keine Pflicht zur Bekanntgabe einer Schwangerschaft’, European Law Reporter, no. 7–8 (2003): 
292. 

1135 Ruiz-Jarabo Colomer, Busch paragraphs 20–22. 
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reasons.1136 Such an engagement was not necessary, due to the Court’s clear position regarding 

pregnancy discrimination. It also meant that the Court was unable to see parental leave as a 

specific element of this case. 

Shortly after Busch, the Court decided the Mau case on the calculation of an insolvency benefit 

for a worker who, during part of the insolvency procedure, was on parental leave. The Court 

found that the expression “employment relationship” in the Insolvency Protection Directive 

excluded “periods in which that relationship was suspended by reason of child raising leave,” 

so that these periods did not count as periods of work. It took a perspective based on the “social 

purpose” of the Insolvency Protection Directive.1137 Since this aimed to protect the worker from 

the employer’s insolvency, they would be “reduced to nothing”1138 if the guarantee period 

coincided with a period that could not give rise to outstanding claims for salary.1139 It seems 

possible to argue that the Court considered parental leave here under the special-advantage 

schema, since it held, effectively, that workers on parental leave were not in an employment 

relationship.1140 However, this would overestimate the relevance of parental leave to the 

decision. The Court did not consider parental leave from the perspective of its advantageous or 

special character. Nor did it perceive the case on the basis of the responsibility distinction, 

wondering whether workers were free in their decision to take parental leave. From its 

perspective informed by insolvency protection, these issues were not visible to the Court. It 

simply stated that the relevant criterion was whether the situation could give rise to an 

outstanding salary.1141 That could well include periods of, for example, part-time parental leave. 

Brandes warrants a separate mention here. The case was a successor to Zentralbetriebsrat der 

Landeskrankenkassen Tirols. The Court decided that the calculation of the left-over annual 

leave of a worker who switched from full-time employment to part-time parental leave could 

not be reduced pro rata temporis even if the leave was calculated in weeks rather than days. 

Although the reduction in working time was the consequence of part-time parental leave, the 

Court ruled solely on the basis of the Part-Time Work Directive and the Working Time 

 

1136 Mayr, ‘Keine Pflicht zur Bekanntgabe einer Schwangerschaft’, 292. 
1137 Judgment of 15 May 2003, Karin Mau v Bundesanstalt für Arbeit, C-160/01, [2003] ECR I-4813 

(subsequently “Mau“), para. 42. 
1138 Mau paragraph 42. 
1139 Mau paragraphs 43–44. 
1140 For example, Mayr argues that parental leave had to be treated distinctly here to avoid discrimination, 

Klaus Mayr, ‘Einbezug des Erziehungsurlaubs in den Mindestschutz der Insolvenzentgeltsicherung?’, 
European Law Reporter, no. 6 (2003): 261. 

1141 Mau paragraph 44. 
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Directive. The Court decided the case by reasoned order, arguing that it was identical to a 

question on which the Court had already ruled.1142 It pointed out that it had already established 

in Zentralbetriebsrat der Krankenhäuser Tirols, that a reduction in working time can have no 

ex-post influence on the hours worked and, thus, the number of working days of annual leave 

acquired before the reduction,1143 and that this applied likewise to the case at hand.1144 This 

draws attention away from their position during part-time work and thus makes the reason for 

that work (in this case parental leave) negligible. 

Including these cases completes the visualisation as follows: 

 

Figure 14: Distribution of cases with an indifferent perspective on an axis representing the responsibility distinction, 
highlighted in grey, by author. 

 

 

 

Figure 15: Distribution of cases with an indifferent perspective on an axis representing the comparability distinction, 
highlighted in grey, by author. 

4. Conclusion 

A look at Figure 16 and Figure 17 reveals the allocation of the schemata over the years. The 

Court early on perceived parental leave as either constituting a voluntary choice and a special 

advantage, or it did not perceive cases as related to parental leave at all. When this perception 

 

1142 Judgment of 13 June 2013, Bianca Brandes v Land Niedersachsen, C-415/12, ECLI:EU:C:2013:398 
(subsequently “Brandes“), paras 22–23. 

1143 Brandes paragraphs 30–31. 
1144 Brandes paragraph 36. 
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began to be contested, the Court quickly appears to have converged around the common-

responsibility schema, with only Gómez-Limón Sánchez-Camacho diverging (Figure 16). 

However, this convergence is called into question by the recent Dicu decision. 

On the other hand, there appears to be relatively little convergence with regard to the 

comparability distinction (Figure 18). Although there was a period in which it appeared that 

the Court perceived parents-as-workers, there is no similarly clear development as regards the 

responsibility distinction. There is, on the one hand, Hliddal and Bornand, where the Court 

perceived parental leave as a common responsibility but still perceived the issue in question 

through the assumption that workers on parental leave enjoy a special advantage. There are 

also numerous cases where the Court’s perception was not informed by the comparability of 

workers on parental leave with other workers at all. Any semblance of convergence is, once 

again, called into question by Dicu. 
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Figure 16: Distribution of Responsibility Distinction over Time (by author) 

 

 

 

Figure 17: Distribution of Comparability Distinction over time (by Author) 
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Figure 18: Overview of Schemata by Applicable Legal Framework (by author) 

 

The cases post-Dicu indicate that the decision may have been less disruptive to the perception 

of parental leave than its status as a Grand Chamber decision might indicate. Both of them are 

perceived on the basis of an understanding of parental leave as a common responsibility and 

parents as workers. However, the mixed rhetoric in Caisse pour l’avenir des enfants indicates 

an inclination to abandon this dominant perception and converge around the schemata through 

which Dicu was perceived. 

This case-study, in contrast to the first case-study, contains cases in which the Court took a 

completely different perspective to begin with. In these cases, it did not reveal any particular 

perception of parental leave in general. The fact that many of these cases involve legal 

frameworks that overlap with that regulating parental leave, for example insolvency protection 

or annual leave, regularly allowed the Court to take an approach that ignored matters related to 

parental leave. The Court can, and often does, address matters of parental leave (whether with 

reference to one of the Parental Leave Directives or otherwise) within discussions of other legal 

provisions.1145 This lack of engagement could be because it did not want, or because it did not 

need to address matters of parental leave. Although in the latter case, too, the Court would 

always have the option to address it obiter dicens or as part of a double line of reasoning. 

 

1145 See, e.g. the nestled argumentation in Kiiski paragraphs 34–50. 
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The differences in the perception of parental leave can only partly be explained by the diverse 

legal frameworks that apply to the various cases (Figure 18).1146 Cases that concern the 

Working Time Directive exhibit multiple schemata of perception, as do cases dealing with 

Article 157 TFEU or its predecessors, and cases involving the Pregnant Workers Directive. 

There is more consistency in cases that are decided under one of the Parental Leave Directives 

alone. They clearly adopt a perception of parental leave as a common responsibility. However, 

Caisse pour l’avenir des enfants indicates that this perception is by no means secure or 

unassailable. They are divided as to how they perceive the comparability of workers on parental 

leave, often avoiding perceiving the case on the basis of comparability. 

The three cases involving one of the Equal Treatment Directives are divided with regard to 

comparability, with two of them embracing the parents-as-workers schema. Additionally, the 

Court sometimes ignore the Equal Treatment Directives if it wants to and avoids a 

comparability-based perception. This can most obviously be seen in H, where the national court 

explicitly requested a ruling on the Gender Equality Directive, which the Court ignored. 

However, all three cases are dominated by the common-responsibility schema. This is a marked 

difference to cases involving the Equal Pay principle founded in the Treaties. It can also be 

contrasted to the similarly structured Social Security Directive that governed Gómez-Limón 

Sánchez-Camacho. In this regard, the argument could be made that the Court is more lenient 

towards Member States in matters of social policy, although that would not explain the 

divergent approach with regard to Equal Pay cases. Still, this argument cannot be rejected out 

of hand, though its explanatory value is slightly curtailed by the fact that, first of all, the Court 

in other cases regularly interferes with the social policy of the Member States. Prominent 

examples include the restrictive application of the Social Security Directive and a restrictive 

interpretation of its exceptions. An example of the former example is the Barber judgment, 

where the Court decided that the United Kingdom’s system of contracted-out private 

occupational pension schemes fell under Article 119 TE(E)C and was thus not exempt from 

the equal pay principle. An example of the second can be WA v INSS which was discussed in 

the first case-study, and concerned pension credits that fell under the Social Security Directive. 

Here, the Court provided a restrictive interpretation of Article 7(1) Social Security Directive, 

 

1146 The Insolvency Protection Directive and Regulation 1408/71 can be ignored, since both only affect one case 
each, so trends cannot be determined. I will, however, briefly address the Social Security Directive, due to 
its similarity to the equal treatment directives. 



 

226 
 

which was also at stake in Gómez-Limón Sánchez-Camacho. It appears surprising that the 

Court would tackle inequality in pension schemes themselves, yet show restraint when a social 

policy undermines the effectiveness of parental leave. As mentioned, women’s 

overrepresentation in childcare is a major cause for the disparities in the pension schemes,1147 

and one of the purposes of parental leave is to address this precise problem by making parental 

leave more secure (and thus also more attractive for men).1148 On the other hand, it is true that 

Article 7(1)(b) Social Security Directive explicitly includes exceptions to the acquisition of 

entitlement of benefits following periods of interruption due to childcare. However, this 

exception was not central in the Court’s argumentation, which had at that point already 

established that the pro rata temporis argument applied to workers on part-time parental leave 

in the same way it did to workers who (voluntarily) worked part-time for other reasons. Still, 

overall, I cannot completely dismiss the possibility that Gómez-Limón Sánchez Camacho can 

also be explained on the basis that it fell under the Social Security Directive. 

Considering, however, that overall, the legal framework applied does not explain the 

differences in perception, and there is not a clear constant flow from one schemata of perception 

to another, I will try to explain the differences in perception by looking at the structural factors 

that determine the Court’s practice. This analysis will focus on five apparent key moments: 

The first question is why Lewen, as the first decision on the Parental Leave Directive, did not 

set the tone for subsequent decisions.1149 Both Mau and Busch were decided from a different 

perspective, avoiding the issue of parental leave altogether. Österreichischer 

Gewerkschaftsbund perceives parental leave along the same lines as Lewen, but does not refer 

to it at all. 

This raises the second question: Österreichischer Gewerkschaftsbund was one of the two 

Grand Chamber decisions.1150 Why did it not make an impact on cases such as 

Commission v Luxembourg (2005) or Kiiski? With the exception of a couple of Advocate-

General opinions, the case is not referenced in any subsequent case-law, whether regarding 

parental leave or not. 

 

1147 Ayada, ‘What about Men?’, 617–20; Masselot and Caracciolo di Torella, ‘Pregnancy, Maternity and the 
Organisation of Family Life’, 258–59; Mulder, ‘Promoting Substantive Gender Equality’, 44. 

1148 See, for example, the Court’s reasoning in Meerts, paragraph 35 or Roca Álvarez, paragraph 37. 
1149 See below, IV.1. 
1150 Below, IV.2. 
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Thirdly, I will take a closer look at the distinction between Gómez-Limón Sánchez-Camacho 

and Meerts, two cases decided in close temporal proximity by the same chamber but in different 

compositions and with different schemata applied.1151 This will include considering how they 

have been received and re-interpreted in later decisions. 

That leads to the fourth point of interest: the relative stability during the time that the Ilešič 

chamber decided cases on parental leave.1152 This will include a look at the possible reasons 

why this stability did not apparently include the comparability distinction, which remained 

absent in a number of cases, including H. I will also discuss the divergence in Hliddal and 

Bornand, as well the special case of Brandes. 

As the fifth point, the Dicu decision put an end to this coherence and marked a return to the 

schemata through which Lewen and Österreichischer Gewerkschaftsbund were perceived.1153 

What were the possible reasons for this turnaround after almost 10 years of perceiving parental 

leave as a common responsibility? And does the fact that the decision was made by the Grand 

Chamber mean that it will create a new convergence around these schemata? In this context, I 

will also take a look at the two subsequent cases, Praxair and Caisse pour l’avenir des enfants 

which both were decided based on a perception of parental leave as a common responsibility 

and parents as workers. 

IV. Structural Factors 

In this Section, I will analyse some of the key moments in the Court’s case-law on parental 

leave to determine where and why the perception has changed or been consolidated. The 

moments on which I focus are those cases identified in the previous Section as relevant turning 

points: Lewen as the first case; Österreichischer Gewerkschaftsbund as the first, and for a long 

time only, Grand Chamber decision; Gómez-Limón Sánchez-Camacho and Meerts as two cases 

in close temporal proximity and decided by similar panels that nonetheless exhibit divergent 

perceptions of parental leave; the phase of relative stability that began with Zentralbetriebsrat 

der Landeskrankenhäuser Tirols, firstly, to analyse how this stability was achieved, and, 

secondly, to analyse the context of those cases that nonetheless exhibit divergent perceptions 

of parental leave; and, finally, Dicu, as the second Grand Chamber decision, to analyse why it 

 

1151 Below, IV.3. 
1152 Below, IV.4. 
1153 Below, IV.5. 
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diverged, and what the effects of this new legitimacy for a divergent perception of parental 

leave are.  

1. Off to a Bad Start? Lewen and the Three Judges 

The first question to address is why Lewen, despite being the first case to deal with the Parental 

Leave Directive, did not seem to have a great impact on subsequent decisions. It did not 

establish a durable perception, with only one of the five subsequent decisions, Österreichischer 

Gewerkschaftsbund, exhibiting the same schemata. 

a. Bad Luck for the Chamber 

A look at the specific setting in which Lewen was decided may help to explain this lack of 

impact. Despite being the first case to deal with the new Parental Leave Directive, Lewen was 

dealt with by a five-judge chamber, and only three judges decided the case: Judges Kapteyn, 

Hirsch and Schintgen. Likely, this is because three of the seven Judges assigned to the Sixth 

Chamber died or left the Court between the hearing of the case on 28 January 1999 and its 

decision on 28 October 1999. Ioannu passed away on 10 March 1999, Mancini on 21 July 1999. 

Murray left the Court on 7 October 1999. Since only those Judges present at the hearing are 

allowed to sit on the judgment,1154 one Judge had to abstain.1155 

Lewen being decided by a five-judge chamber (with only three judges sitting) downplayed its 

importance for future decisions. In the logic of the chamber system, allocating the case to a 

five-judge chamber marked Lewen as a “regular” case without great difficulty or importance. 

It meant that Lewen did not immediately lend itself to being a leading case. It is not uncommon 

that five-judge chamber decisions become quite important,1156 or cases on new issues are 

assigned to a smaller formation before unifying them with a Grand Chamber decision. 1157 But 

the lack of a Grand Chamber decision clarifying the approach and perception of parental leave 

 

1154 Article 27 Paragraph 2 RoP (1997). 
1155 This should have been the most junior Judge, Schintgen, who joined 12 July 1996; Article 26 Paragraph 1 

Clause 1 RoP (1997). However, Ragnemalm, who joined 19 January 1995 abstained. This might be as 
Ragnemalm was not present at the hearing. Two further curiosities were that Kapteyn acted as Chamber 
President although he had just moved from the Sixth to the Fifth Chamber. He also acted as Judge-
Rapporteur. For an overview of the participating Judges, see Annex D.II. and on the chamber compositions 
in general, see Annex E. 

1156 Bobek, ‘The Court of Justice’, 156; O’Leary, Employment Law, 35; Prechal, ‘The Many Formations of the 
Court of Justice’, 1283. 

1157 Bobek, ‘What Are Grand Chambers For?’, 12, 17. 
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may also lower the legitimacy of the decision that a larger panel may have created. Judges in 

future decisions may feel less compelled to deal with it than if it had been decided by a larger 

formation.1158 This reduced the aptness of Lewen to serve as a guide for future decisions. It left 

questions about the objectives of this new Directive undiscussed by a larger formation of 

Judges. 

Having only three Judges sitting on the case also meant that the chance that they would sit on 

subsequent decisions were low. What made it even more difficult was that two of the three 

Judges, left before the next case featuring matters of parental leave, Busch, was decided in 

2003.1159 Only Schintgen remained at the Court for longer, until 2008. However, he was not 

assigned Judge-Rapporteur for Bush, Mau, or Österreichischer Gewerkschaftsbund. He was 

also not in the same Chamber as the Judge-Rapporteurs for Busch and Mau, but he did sit on 

Österreichischer Gewerkschaftsbund. Busch and Mau could have reflected upon the Directive 

or at least referred to its reasoning, but ended up scarcely touching on parental leave at all. One 

can only speculate why the only Judge still present at the Court who had any experience with 

the Parental Leave Directive was not picked to report on any of the subsequent cases touching 

upon this subject matter. The reasons why a certain judge is picked to report on a case are not 

known.1160 But it meant that there was no personal experience with parental leave related cases 

in the subsequent decisions. This lowered the chance that the schemata established in Lewen 

would be “handed on” to subsequent cases or that subsequent panels would adopt the same 

perception. 

b. An Argument without Reason 

The argumentation used also did not helped to anchor the perception of parental leave in any 

of the legal provisions. On the occasions the Court addressed the Parental Leave Directive, it 

did not interpret clauses, but rather matter-of-factly states whether or not they are applicable.1161 

For example, it is not entirely clear what the reason for the incomparability of workers on 

parental leave is. The Court’s “special situation” argument consists of three factors, the 

relationship of which is not explicated: the exercise of a statutory right to leave, the fact that it 

also carried a parenting allowance, and that it carries with it a suspension of the contract of 

 

1158 Bobek, ‘What Are Grand Chambers For?’, 10. See also above, Part 2, B.V. 3. 
1159 Kapteyn and Hirsch left the Court in 2000, see Annex A. 
1160 See above, Part I, B.I. 
1161 Lewen paragraphs 32, 46. 



 

230 
 

employment and the respective obligations of employer and worker. This is reflected in how 

the “special situation” argument is received in subsequent decisions. In Gómez-Limón Sánchez-

Camacho, a case concerning part-time parental leave, the Court mentions the statutory right to 

parental leave, but not the suspension of contract.1162 In Hliddal and Bornand, on the other 

hand, it refers to the suspension of contract as “characterising” parental leave.1163 

Nor does the Court refer to its decisions on childcare that pre-date the Directive. Both the 

distinction between childcare and employment, and the idea that childcare was a voluntary 

choice were already present in cases such as Johnson and Gruber.1164 Gruber, for example, was 

decided shortly before Lewen by a small plenary which included all three of the Lewen judges 

- with Kapteyn even being Judge-Rapporteur. Still, Lewen did not add to this case law or 

present itself as its consequence. This may be as the Parental Leave Directive changed the legal 

landscape of childcare leave, making these decisions obsolete. However, as the Court primarily 

discussed parental leave without reference to the Directive, it was not presented as a new 

relevant element of EU law either. Lewen’s brisk and scarcely reasoned finding of 

“incomparability” did not create sufficient redundancies that could have helped to connect 

subsequent decisions to it.1165 Any future formations of the Court could pick-up (parts of) the 

“special situation” argument, which was at the very least clear in its statement of non-

comparability. To this degree it could be said that Lewen did in fact, and despite the lack of 

panel consistency, create some convergence through its argumentation. But the terseness of the 

reasoning meant that the reasons behind that argument remained unknown and could not be 

transposed. As will be discussed below, the Court’s general approach to case-law also meant 

that even the “special situation” argument was not commonly addressed in parental leave cases. 

c. Summary and Further Considerations 

The case itself was not presented as concerned with a fundamentally new topic, despite being 

the first to address the Parental Leave Directive. This is underlined by the fact that Lewen did 

not make it into that year’s Annual Report.  

 

1162 Gómez-Limón Sánchez-Camacho paragraph 57. 
1163 Hliddal and Bornand paragraph 42. 
1164 Judgment of 11 July 1991, Elsie Rita Johnson v Chief Adjudication Officer, C-31/90, [1991] ECR I-3744; 

Judgment of 14 September 1999, Gabriele Gruber v Silhouette International Schmied GmbH & Co. KG, C-
249/97, [1999] ECR I-5315 (subsequently ‘Gruber’). 

1165 On Lewen’s brisk incomparability ruling, see already above, III.1.a. 
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All things considered, the lack of convergence created by Lewen can thus be related to the 

absence of certain structural factors that usually incentivise the creation of convergence, such 

as the reappointment of judges who sat on this case as Judge-Rapporteurs to later cases. This 

is exacerbated by the unmitigated presence of structural factors that allow for persistence of 

divergence, primarily the use of smaller chambers that led to a lack of consistency in the 

deciding judges. The style of reasoning by the Court, particularly its terseness, provided little 

guidance for future decisions. Finally, the use of precedent allowed subsequent formations of 

the Court to largely ignore Lewen rather than discuss it more deeply in order to try to assess its 

logic.  

Hence, when Busch and Mau were decided, it was easier for the Judges to address these from 

the perspective of pregnancy discrimination or insolvency protection than from that of parental 

leave. They relegated parental leave to an afterthought. Since Lewen did not clearly define the 

scope of the conversation regarding rights during parental leave in Clause 2(6) Framework 

Agreement, the Court, in Busch as well as Mau, had no point of reference from the parental 

leave perspective. It would have had to create one in a situation where this must have appeared 

superfluous. Perceiving the cases through the unrelated lenses of its pregnancy and insolvency 

case-law was thus more economic and reduced the workload. 

2. The First Grand Chamber Decision: Österreichischer Gewerkschaftsbund 

While Lewen and its immediate successors Busch and Mau were all five-judge chamber 

decisions, Österreichischer Gewerkschaftsbund gave the Court the chance to address parental 

leave for the first time with the larger panel of the Grand Chamber. The case thus provided a 

chance to give a certain reading of parental leave greater legitimacy around which other judges 

could later converge. However, as with Lewen, the impact of the decision has been limited. In 

fact, Österreichischer Gewerkschaftsbund is not cited in any of the Court’s case-law. Critically, 

the two subsequent parental leave cases, Commission v Luxembourg (2005) and Kiiski neither 

referenced Österreichischer Gewerkschaftsbund, nor did they share its perception of parental 

leave.  

The potential reasons for the lack of impact of this Grand Chamber decision on the immediately 

subsequent case law are once again sought in the assignment of Judge-Rapporteurs (and, as a 

consequence, the Chamber Presidents) for these cases, as well as in the reasoning applied in 

Österreichischer Gewerkschaftsbund. 
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a. Keeping the Panel Together? 

I already remarked that Österreichischer Gewerkschaftsbund only included one member from 

the Lewen panel, namely Schintgen. There were three further Judges who sat on Mau and 

Busch.1166 However, as neither of these cases actually addressed parental leave, those Judges 

did not have relevant experience from these cases. In any case, neither of these Judges reported 

on Österreichischer Gewerkschaftsbund. 

Puissochet, who reported on Österreichischer Gewerkschaftsbund, did not report on 

Commission v Luxembourg (2005), although he actually sat on that case. He then left the Court 

in 2006, meaning that he was not available to report on Kiiski. However, of the eleven Judges 

sitting on Österreichischer Gewerkschaftsbund, only one, Macken, had left the Court at the 

time Commission v Luxembourg (2005) was decided. Only three more (Colneric, Puissochet, 

von Bahr) had left by the time of Kiiski. Hence, it would have been possible to appoint 

somebody who sat on Österreichischer Gewerkschaftsbund for either case. Instead, the Judge-

Rapporteurs for both cases, Borg Barthet for Commission v Luxembourg (2005), and 

Malenovský for Kiiski, were “new” to the field of parental leave. In fact, six of the eleven 

Judges would not sit on any subsequent parental leave cases, among them two out of the three 

Presidents of Five-Judge Chambers. The third one, Rosas, did not sit on the two subsequent 

cases, but would return for Gómez-Limón Sánchez-Camacho. Considering that 

Commission v Luxembourg (2005) and Kiiski were over two years apart, it makes sense to look 

at them separately. 

i. Commission v Luxembourg (2005) 

In Commission v Luxembourg (2005), there is a temporal dimension to address. The case was 

brought on 12 December 2003, two months before the hearing was held for Österreichischer 

Gewerkschaftsbund. However, Borg Barthet, who reported on the case, joined the Court on 

11 May 2004. This was three months after the hearing was held and the Advocate-General 

opinion was given in Österreichischer Gewerkschaftsbund. It is thus likely that there was 

already an indication of possible connexions between the two cases. Appointing a Judge-

Rapporteur who had no connection with the previous cases, however, did not help to increase 

convergence. 

 

1166 Judges Jann, Timmermans, and von Bahr. 
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The assignment of a “new” Judge-Rapporteur could have been mitigated if the Chamber 

President had been more experienced in parental leave cases or if the chamber had largely been 

made-up by Judges who sat on Österreichischer Gewerkschaftsbund. But this was not the case 

as Borg Barthet also presided over the decision. The majority of judges on this case, Borg 

Barthet, Lõhmus, and Ó Caoimh, had just recently joined the Court. 

The reason for the turnover in the chamber make-up lies partly outside of the Court’s control. 

Today each five-judge chamber is made-up of five to six judges, making chamber composition 

relatively predictable. However, after the 2004 enlargement, the five-judge chambers grew to 

eight members each.1167 This meant that the judges rotated considerably, making it difficult to 

predict who would be sitting on any given case. While this was not entirely new (these 

chambers had had up to seven members in the past), it also coincided timewise with a great 

influx of new judges. The panel that decided Österreichischer Gewerkschaftsbund consisted 

entirely of “old” Member State judges, as the hearing had been held before the enlargement.1168 

The Third Chamber, to which Borg Barthet belonged, had three members from new Member 

States – two of whom ended up sitting on Commission v Luxembourg (2005). 

At the same time, the Chamber Presidency would, after a Grand Chamber decision, usually 

increase the panel consistency at least to a degree, since at that time, all Presidents of five-

judge chambers had a permanent seat in the Grand Chamber. All three Presidents of five-judge 

chambers in Österreichischer Gewerkschaftsbund, Jann, Rosas, and Timmerman, were freshly 

elected and remained in their position for quite some time.1169 The Third Chamber, of which 

Borg Barthet was a part, was presided over by Rosas. It is unclear why Rosas did not preside 

over the case, as he did preside over other cases during this time.1170 Whatever the reason, it 

essentially nullified the convergent effect of the “core” of the Grand Chamber. Hence, it may 

not have been predictable that picking Borg Barthet as Judge-Rapporteur would lead to a 

situation in which the majority of the Judges, the Judge-Rapporteur and Chamber President 

included, had no specific Court experience with parental leave. Additionally, neither of the 

 

1167 See already above, Part 1, B.V.3. for the chamber compositions see Annex E. 
1168 Article 27(2) RoP (Nice). 
1169 See Annex B. 
1170 See, e.g. Judgment of 17 March 2005, Criminal proceedings against Annic Andréa Raemdonck and 

Raemdonck-Janssens BVBA, C-128/04, [2005] ECR I-2445. 
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other two chambers would have appeared as the better choice, as each of them also only 

included three members who had sat on Österreichischer Gewerkschaftsbund.1171 

ii. Kiiski 

Kiiski draws attention to a problem created by the relatively regular changes to chamber 

compositions. The case was received at the Court on 28 February 2006, the hearing was held 

on 8 February 2007, a year later. At the time the case was received, Judge-Rapporteur 

Malenovský was still part of the Third Chamber which had decided 

Commission v Luxembourg (2005), and which included a number of Judges who also sat on 

Österreichischer Gewerkschaftsbund.1172 Malenovský himself however did not sit on either 

case. By the time of the hearing, he had moved to the newly created Forth Chamber,1173 in which 

only two Judges had sat on any previous parental leave decision.1174 Due to the internal rotation 

of the chamber, only one of them had sat on Kiiski.1175 The President of the Chamber, Lenaerts, 

also had no experience of this type of case. 

Effectively, then, the assignment of Judge-Rapporteurs who had not previously sat on parental 

leave cases coincided more by chance with a situation that suspended other mechanisms such 

as the Chamber Presidencies that would have ensured a stronger panel consistency that might 

have incentivised convergence. In part, this was due to the restructuring of the Court as a result 

of the enlargement, such as the rearrangement of chambers in 2004 and the introduction of an 

additional Grand Chamber in 2006. This means that Österreichischer Gewerkschaftsbund was 

temporally unfavourably placed to create convergence by way of the Judges deciding it. 

iii. Legal Culture 

With regard to legal culture, the second case-study presents fewer clear results compared to the 

first. Österreichischer Gewerkschaftsbund was decided by a Grand Chamber composed 

entirely of “old” Member State Judges. While both Nordic Judges participated in the case, they 

do not seem to have had a comparable impact to Griesmar, with the case following in the 

 

1171 Jann, Cunha Rodrigues and Colneric in the First, Timmermans, Schintgen and Silva de Lapuerta in the 
Second Chamber, see Annex E. 

1172 Six out of the eight Judges had sat on one of the two cases. 
1173 The Fourth Chamber had existed previously, but it was turned into a five-judge chamber only in October 

2007. 
1174 Silva de Lapuerta and von Bahr. 
1175 Silva de Lapuerta. 
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footsteps of Lewen, on which no Nordic Judges participated. This may be because, as compared 

to Griesmar, in Österreichischer Gewerkschaftsbund there was no established case-law that 

would have helped justify a divergent perception. Notably, this alternative perception was 

introduced in the much smaller formations of the two subsequent cases, Commission v 

Luxemburg (2005) and Kiiski.  Here, however, in contrast to the first case-study, there is no 

indication that representation of the Nordic countries would make the more “progressive” 

perspectives of parents-as-workers and common-responsibility more likely or that presence of  

new Member State Judges would increase the likelihood of more socially conservative 

perceptions. Commission v Luxembourg (2005) included only one Nordic Judge, von Bahr, but 

two from the new Member States, Borg Barthet and Lõhmus. Kiiski included no Judges from 

the Nordic countries, but Malenovský from Czechia and Arestis from Cyprus. 

b. Stating Results Instead of Reasons 

As with Lewen, a problem with the perception advanced in Österreichischer 

Gewerkschaftsbund seems to be that the legal argument around which it is built is presented 

forcefully, but without much justification. That is to say that the presentation of parental leave 

as essentially voluntary is not elaborated upon. It is briefly distinguished from maternity leave 

by reason of its purpose. The implication is that this purpose is in the interest of the parents as 

contrasted to the biological necessity of maternity leave.1176 However, without any further 

elaboration, it remained unclear how this purpose was attributed to parental leave. It was not 

underlined with any reference to the Parental Leave Directive or any case-law that would 

support this justification. Additionally, the Court immediately relativised its own argument by 

accepting that the voluntary nature of some military service did not impact its public nature.1177 

This shifted the argument away from nature of parental leave to the special position given to 

military service.1178 That is not to say that Österreichischer Gewerkschaftsbund could not have 

served as a precedent for subsequent cases. Advocate-General Sharpston referred to it explicitly 

in her opinion on Gómez-Limón Sánchez-Camacho.1179 She used it as an example to show that 

the Parental Leave Directive had no effect on the Court’s case-law regarding sex 

discrimination,1180 although the Court had not made any reference to that Directive. This 

 

1176 Österreichischer Gewerkschaftsbund paragraph 60. 
1177 Österreichischer Gewerkschaftsbund paragraph 63. 
1178 Österreichischer Gewerkschaftsbund paragraph 61. 
1179 Gómez-Limón Sánchez-Camacho paragraph 49. 
1180 Österreichischer Gewerkschaftsbund paragraph 47. 
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indicates that the usefulness of Österreichischer Gewerkschaftsbund as a precedent was 

severely diminished by this lack of contextualisation within the parental leave framework. The 

argument was forceful and unambiguous, but it was very context specific, concerned more with 

the stylisation of military service as a distinct form of public interest. Its characterisation of 

parental leave thus lacked any anchor that could have been used to transpose it to different 

contexts. Additionally, the lack of engagement with this Grand Chamber decision in later cases 

also highlights the Court’s selective approach to case-law. Österreichischer 

Gewerkschaftsbund offered no justification for its depiction of parental leave and subsequent 

cases that diverged from it did not acknowledge this divergence. For example, where 

Commission v Luxembourg (2005) introduced the distinct purpose of parental leave,1181 it also 

distinguished it from maternity leave as in Österreichischer Gewerkschaftsbund.1182 But instead 

of basing this distinction on the voluntary character of the leave, it pointed to the necessities to 

which it responds. It did not refer to Österreichischer Gewerkschaftsbund nor acknowledge the 

difference.1183 

c. Summary and Further Considerations 

From this period, Kiiski was the only decision to be picked up in the annual report,1184 although 

the relevance of parental leave as a double burden is not mentioned. The Grand Chamber 

decision Österreichischer Gewerkschaftsbund was not picked up in the annual report. And 

more than Lewen, its legacy remains relatively confined, the case not being cited in any 

subsequent case-law. 

Similarly to Lewen, the panel inconsistencies seem to be less a planned feature than an 

unfortunate result of the circumstances. In Österreichischer Gewerkschaftsbund, the effect was 

largely a by-product of the enlargement. As a consequence of the enlargement, the chamber 

compositions changed, making it less likely that Judges from Österreichischer 

Gewerkschaftsbund would sit together in subsequent cases. Still, both 

Commission v Luxembourg (2005) and Kiiski could have potentially been heard by a chamber 

presided over by Rosas. Commission v Luxembourg (2005), was decided by the Chamber of 

 

1181 Commission v Luxembourg (2005) paragraph 32. 
1182 Österreichischer Gewerkschaftsbund paragraph 60. 
1183 See also the overview in Annex F.II.4. 
1184 CJEU, Annual Report 2007: Proceedings of the Court of Justice in 2007 (Luxembourg: Publications Office, 

2007), 42, https://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/07_cour_activ_2008-09-
29_13-38-27_174.pdf. 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/07_cour_activ_2008-09-29_13-38-27_174.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/07_cour_activ_2008-09-29_13-38-27_174.pdf
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which Rosas was the President; however, he did not sit on the case for unknown reasons. In 

Kiiski, the introduction of the fourth five-judge chamber, also a consequence of the 

enlargement, led to Judge-Rapporteur Malenovský leaving Rosas’s chamber after Kiiski had 

been lodged. The enlargement thus served as a rupture after Österreichischer 

Gewerkschaftsbund that caused the conditions for convergence to become less than optimal. 

These coincidences served to counteract the converging potential that a decision of the Grand 

Chamber could have had. 

However, this panel inconsistency could still have been prevented if President Skouris had 

decided to appoint a Judge-Rapporteur that had either reported or at least sat on 

Österreichischer Gewerkschaftsbund. It may have also helped to frame the case 

argumentatively in the wider context, referring to the Parental Leave Directive or at least 

elaborating on the purpose of parental leave rather than just forcefully stating the latter’s nature. 

By compartmentalising the reasoning, and combined with the lack of panel consistency, 

Commission v Luxembourg (2005) and Kiiski were left in a position that made a divergent 

perception of parental leave relatively easy. 

3. Head-to-Head in Gómez-Limón Sánchez-Camacho and Meerts 

Perhaps the first cases that were, due to their temporal proximity and panel consistency, in a 

good position to establish some durable schemata of perception were Gómez-Limón Sánchez-

Camacho and Meerts. However, somewhat surprisingly, these cases perceived parental leave 

in opposite ways. Gómez-Limón Sánchez-Camacho diverged from the previous two decisions, 

Commission v Luxembourg (2005) and Kiiski, and is closer to Österreichischer 

Gewerkschaftsbund and Lewen. This raises the question why, despite being decided first, the 

schemata exhibited in Gómez-Limón Sánchez-Camacho did not prevail in Meerts. In fact, it 

seems that Meerts initiated a turning point that lasted for several years in the Court’s perception 

– at least with regard to the responsibility distinction. With the exception of Brandes, all 

subsequent decisions embraced a perception of parental leave as a common responsibility. It 

was not until Dicu that a perception through the voluntary-choice schema was clearly visible 

again. On the comparability distinction, Meerts appears much less decisive. While it embraced 

a perception of parents as workers, this distinction was not a relevant aspect in four out of the 

eight subsequent decisions until Dicu (Zentralbetriebsrat der Landeskrankenhäuser Tirols, 

Chatzi, Brandes, and H). In Hliddal and Bornand the Court even embraced the perception of 

workers on parental leave as having special advantages. 
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a. Small Changes, Big Effects? 

Gómez-Limón Sánchez-Camacho and Meerts were decided by a fairly similar panel. The 

Judge-Rapporteur for both cases was Lõhmus who was joined by Rosas and Cunha Rodriguez 

in both cases. Rosas presided over Gómez-Limón Sánchez-Camacho, Cunha Rodriguez over 

Meerts, although he was at that time President of the Second Chamber, not the Third that 

decided this case.1185 The other two positions were taken up by Klučka and Arabadjiev in 

Gómez-Limón Sánchez-Camacho, and Ó Caoimh and Lindh in Meerts. From this perspective, 

the Court seems to have made use of the some of the central techniques available to create 

convergence. Not only was the same Judge-Rapporteur appointed, the chamber was also 

presided over by somebody who was already a Chamber President sitting on Österreichischer 

Gewerkschaftsbund. In light of this, how can the difference in perception be explained? 

The panel for Gómez-Limón Sánchez-Camacho was relatively mixed. It included Rosas, 

Chamber President, and Cunha Rodrigues, who sat on Österreichischer Gewerkschaftsbund,1186 

and Lõhmus, Judge-Rapporteur, who sat on Commission v Luxembourg (2005). Neither of 

them had presided over or reported on any of these cases, although the Fourth Chamber that 

had decided Kiiski remained unchanged at this point, so that a reappointment of Malenovský 

as Judge-Rapporteur would have resulted in a (largely) identical panel.1187 

Their experience was also as divergent as the perception of parental leave in those cases. The 

different possible perceptions of parental leave were already on the table. The experience of 

Judges Rosas and Cunha Rodriguez in Österreichischer Gewerkschaftsbund was a different 

one to that of Lõhmus in Commission v Luxembourg (2005). This set-up reflects a slightly 

closer proximity of Gómez-Limón Sánchez-Camacho to Österreichischer Gewerkschaftsbund. 

In Meerts, the addition of Ó Caoimh, who also sat on Commission v Luxembourg (2005), may 

have changed this balance. While the same Judge-Rapporteur was reappointed, and the same 

chamber decided both cases, two of the Judges were rotated out. At this time, the five-judge 

chambers consisted of up to seven Judges. The reduction from eight Judges in the mid-2000s 

was a result of introducing a fourth five-judge chamber. It was an improvement insofar as only 

 

1185 Likely because of a routine change in the Chamber composition in October 2009. Rosas’s second term as 
Chamber President expired and Cunha Rodriguez was elected as new Chamber President. Most of the 
chamber moved to the Second Chamber. 

1186 Rosas also sat on Busch. 
1187 The chamber consisted of six Judges so that only one Judge would have possibly rotated, see Annex E.I. 
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two positions rotated for any given decision; however, it still allowed for minor differences in 

the panel composition between the two cases. Hence, while a core of the chamber remained, 

even forming a majority, there were still potentially different perspectives represented in the 

panel. In particular Ó Caoimh joining the case may have changed the balance. He, like Lõhmus, 

already had some experience from Commission v Luxembourg (2005), but none from 

Österreichischer Gewerkschaftsbund. The increased likelihood of convergence from reusing 

the same Judge-Rapporteur and, thus, chamber for both cases was, as such, somewhat 

undermined by the turnover in the chamber. With regard to the Judges’ legal culture the results 

are more in line with the first case-study. Gómez-Limón Sánchez-Camacho was dominated by 

Judges from the new Member States, with Lõhmus, Klučka and Arabadjiev, and one Nordic 

Judges, Rosas. Meerts changed the balance, with Klučka and Arabadjiev out, and Swedish 

Judge Lindh joining. 

b. Addressing the Objectives of Parental Leave 

While some Judges may have had some experience from the previous cases, neither Gómez-

Limón Sánchez-Camacho nor Meerts refer to any of the cases on which they sat. Indeed, the 

only case in this study to which Gómez-Limón Sánchez-Camacho refers is Lewen. Meerts only 

refers to Gómez-Limón Sánchez-Camacho. I will first of all take a look at the reasoning in 

Gómez-Limón Sánchez-Camacho and consider whether it lent itself more than previous 

decisions to subsequent reference, before looking at its reception in Meerts, and the reasoning 

in the latter more generally. 

i. Gómez-Limón Sánchez-Camacho 

As noted above, the Court’s decisions in Lewen and Österreichischer Gewerkschaftsbund did 

not really lend themselves to transposition to other decisions. Lewen did not clarify what 

constitutes the special situation of workers on parental leave, while Österreichischer 

Gewerkschaftsbund did not give any reasons for its perception of parental leave at all. In 

particular, neither established any explicit purpose or telos with which the Parental Leave 

Directive could be associated. The absence of more abstract values with which parental leave 

could be associated made it difficult to transpose the decisions into different contexts. Hence, 

the perception evident in these decisions remained detached from the legal provisions 

themselves and closely attached to the cases at hand. 
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Gómez-Limón Sánchez-Camacho improved this to some degree. It did not determine an 

overarching objective associated with parental leave in general, although the national court had 

assumed that “the granting of parental leave must be a measure intended to promote 

equality.”1188 However, it did discuss the intention behind Clause 2(6) Framework Directive. It 

argued firstly, that it was intended to avoid any detriment to the rights of employees who have 

opted to take parental leave;”1189 secondly, it was meant to avoid the loss of any rights acquired 

or being acquired to which they were already entitled; thirdly, it was to ensure that, in this 

regard, they would find themselves in the same position as before the leave.1190 While the Court 

merely stated the first intention without further justification, the second and third were justified 

by both the wording and the context of the provision. And indeed, the second and third 

intentions were repeated in cases like Meerts, Zentralbetriebsrat der Landeskrankenhäuser 

Tirols, H, Lyreco and Praxair.1191 It was upon this provision that most of the later cases built 

their more purpose oriented perception of parental leave. In Gómez-Limón Sánchez-Camacho, 

this was curtailed by a distinguishing “entitlements derived from an employment relationship, 

acquired or being acquired, which the employee already has when he starts parental leave,” 

which must be protected under Clause 2(6) Framework Agreement (“protected rights”),1192 

and “entitlements and obligations derived from an employment relationship during parental 

leave,” which may be defined by the Member States or management and labour under 

Clauses 2(7) and (8) Framework Agreement (“entitlements arising during parental 

leave”).1193 In contrast to protected rights, the Court did not offer any intention or purpose for 

the entitlements arising during parental leave. On the contrary, it mentioned considerations laid 

down in Recitals 10 and 11 Framework Agreement, but then immediately pointed out that 

“although [they] refer to maintenance of social security benefits […], without imposing a 

specific obligation […], acquisition of entitlements to future social security benefits […] is not 

mentioned in the framework again.”1194 While the reasoning regarding Clause 2(6) Framework 

Agreement is cited numerous times,1195 this part of the decision is not cited at all. It seems, 

 

1188 Gómez-Limón Sánchez-Camacho paragraphs 21, Question 1. 
1189 Gómez-Limón Sánchez-Camacho paragraph 36. 
1190 Gómez-Limón Sánchez-Camacho paragraph 39. 
1191 Meerts paragraph 39; Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraph 51; Lyreco paragraph 

43; H. paragraph 37; Praxair paragraph 48. 
1192 Gómez-Limón Sánchez-Camacho paragraphs 39–40. 
1193 Gómez-Limón Sánchez-Camacho paragraph 40. 
1194 Gómez-Limón Sánchez-Camacho paragraph 42. 
1195 See Annex F.II.7. 
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therefore, that anchoring the intention of Clause 2(6) Framework Agreement in the wording 

and context of the provision made it more easily transmittable to other decisions. 

In contrast, the delineation between this Clause and Clauses 2(7) and (8) Framework 

Agreement was postulated rather than justified. Similarly it argued, by reference to Schönheit 

and Becker, that the pro rata temporis principle can be applied to workers on part-time parental 

leave as to other part-time workers as it was an objective criterion unconnected to the worker’s 

sex.1196 It did not address whether this assessment may be called into question by the objectives 

of the Parental Leave Directive, as stated in Commission v Luxembourg (2005) or Kiiski. These 

cases were simply ignored. While Gómez-Limón Sánchez-Camacho is quoted regularly on the 

pro rata temporis principle, none of these references come from parental leave cases, although 

several cases such as Meerts or Lyreco deal with part-time parental leave.1197 In fact, when the 

argument was brought up in Praxair,1198 the Court simply stated that a distinction must be drawn 

between “the rights which take into account specifically the circumstances of part-time parental 

leave and […] the rights which do not specifically arise from those circumstances.”1199 How this 

distinction is to be drawn remained unsaid, and the Court did not discuss Gómez-Limón 

Sánchez-Camacho any further.1200 

The same is true for its arguments regarding the incomparability of workers on part-time 

parental leave and those in active employment. It justified this position by reference to Lewen’s 

special situation argument, but did not built on the argument any further.1201 Here, then, as in 

Lewen itself, it remained unclear which aspects of the “special situation” argument were meant 

to be decisive. 

The fate of these arguments thus point again to the double problem of terse reasoning and the 

Court’s approach to case-law. While the Court made quite a number of arguments in Gómez-

Limón Sánchez-Camacho, at the critical moments it did not justify its distinctions from the 

Parental Leave Directive at all. It thus created distinctions that could be easily redrawn in 

subsequent decisions. The erratic approach to case law had the additional effect that generally, 

 

1196 Gómez-Limón Sánchez-Camacho paragraph 59. 
1197 See Annex F.II.7. 
1198 Praxair paragraphs 74–75. 
1199 Praxair paragraph 76. 
1200 Anne Christin Wietfeld, ‘Berechnung einer Entlassungsentschädigung nach einem Elternurlaub in Teilzeit, 

Urteil des Europäischen Gerichtshofs vom 8.5.2019 - Rechtssache Praxair MRC’, Europäische Zeitschrift für 
Arbeitsrecht 20, no. 2 (2020): 251–52. 

1201 Gómez-Limón Sánchez-Camacho paragraph 57. 
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Gómez-Limón Sánchez-Camacho was ignored rather than contradicted. Hence, the borders 

between, for example, the protected rights and the entitlements arising during parental leave, 

have still not been clarified explicitly. 

ii. Meerts 

As already mentioned, Meerts referenced the finding of Gómez-Limón Sánchez-Camacho 

regarding the intention of Clause 2(6) Framework Agreement, but did not address the 

restriction the Court had based on Clause 2(7) and (8) Framework Agreement.1202 There may 

have been good reasons to consider the kind of termination payments at stake in Meerts as 

entitlements arising during parental leave, since their calculation depended on the years of 

service which continued to accrue during parental leave.1203 However, the Court explicitly 

rejected limiting this scope via Clause 2(7) Framework Agreement.1204 Instead, it tried to 

establish criteria for a uniform application of Clause 2(6) Framework Agreement. 1205 In order 

to do so, it extensively referenced the objectives pursued by the Parental Leave Directive more 

generally. While the Court had already mentioned the purpose of parental leave in 

Commission v Luxembourg (2005) and Kiiski,1206 Meerts was the first time the Court anchored 

this reasoning in objectives stated in the Parental Leave Directive. Among the objectives stated 

were the equal treatment of men and women,1207 reconciliation of work and family life, the 

introduction of a flexible way of organising working time,1208 and the improvement of living 

and working conditions with proper protection for workers who have applied for parental 

leave.1209 On the basis of this “canon” of objectives, the Court reasoned that it would “run 

directly counter to the aims” of the directive if the effect of the calculation of termination 

payments was to discourage workers from taking parental leave or encourage employers to 

dismiss workers on parental leave rather than other workers. Notably, these objectives were 

further associated with the discouraging-parents and incentivising-dismissal arguments, where 

 

1202 Krömer, ‘Acquired Rights and Parental Leave’, 138. 
1203 Miriam Kullmann and Marta J. Glowacka, ‘Calculating Compensation Payments for Dismissal and 

Redeployment’, International Labor Rights Case Law 6, no. 1 (5 March 2020): 65; and with regard to Lyreco, 
Daniel Kiesow, ‘Anmerkungen zum Urteil des EuGH vom 27.2.2014, Rs. C-588/12 Lyreco Belgium NV ./. 
Sophie Rogiers’, Zeitschrift für europäisches Sozial- und Arbeitsrecht, no. 8 (2014): 348. 

1204 Meerts paragraph 45. 
1205 Meerts paragraphs 40–41. 
1206 Commission v Luxembourg (2005) paragraphs 31–32; Kiiski paragraphs 35, 38, and 50–51. 
1207 Preamble and Recital 5 Framework Agreement, Meerts paragraphs 35 and 42. 
1208 Recital 6 Framework Agreement, Meerts paragraphs 36, 43. 
1209 Recital 16 Framework Agreement in connexion with Paragraph 16 Community Charter of the Fundamental 

Social Rights of Workers, Article 136 TEC (Nice), Meerts paragraphs 37, 43. 
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the Court argued that interpretations that would discourage parents from taking parental leave 

or incentivise employers to dismiss workers on parental leave would undercut these 

objectives.1210 Both arguments introduced criteria that were easily applicable. This allowed 

them to become prominent topoi in the subsequent case law.1211 However, and reflecting again 

how the Court’s case-law approach facilitates divergence, in Dicu, the discouraging-parents 

argument was neither mentioned nor discussed, though losing annual leave may influence a 

worker’s decision about whether to take parental leave. 

With regard to the comparability, however, things were different. The Belgian government 

argued that it would constitute discrimination if a worker on part-time parental leave received 

the same termination payment as a worker in active full-time employment.1212 This 

argumentation bears some similarity with the pro rata temporis argument, and suggests a 

“special-advantage” perception. However, the Court did not address Gómez-Limón Sánchez-

Camacho in this regard. Instead, the Court justified the comparability specifically in the context 

of Belgian law. It argued that in this specific situation, workers on parental leave were in a 

comparable situation to those in full-time active employment. It referred to the national law, 

according to which they continued to acquire years of service at the same rate as those in active 

full-time employment and were compensated for the reduced salary by a fixed allowance.1213 It 

finally, on a more general note, argued, without much justification, that the workers are 

comparable because in both cases the unilateral termination related to the full-time employment 

contract.1214 

With regard to the definition of Clause 2(6) Framework Directive, the Court reasoned on the 

basis of abstract objectives connected to the directive. By contrast, with regard to 

comparability, it went in exactly in the opposite direction, nestling its argumentation in the 

details of the case. Both techniques allowed it to diverge from Gómez-Limón Sánchez-

Camacho. However, each had a different effect. The first had a greater convergent effect, 

creating a canon of objectives for the future that deeply enshrined a perception of parental leave 

as a common responsibility. The other remained closely connected to the case at hand and until 

 

1210 Meerts paragraph 47. 
1211 TSN and YTN paragraph 51 (only discouraging-parents argument, no reference to Meerts); Lyreco 

paragraph 40; H. paragraphs 41, 46, 54 (only discouraging-parents argument, reference to Meerts via 
Lyreco); Praxair paragraph 57. 

1212 Gómez-Limón Sánchez-Camacho paragraph 49. 
1213 Gómez-Limón Sánchez-Camacho paragraphs 53–54. 
1214 Gómez-Limón Sánchez-Camacho paragraph 55. 
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it was de-contextualised later on in Praxair, where the Court referred only to the argument that 

the contract being terminated is the full-time contract, disregarded the specific context of the 

national legislation.1215 For both arguments, however, the Court’s approach to case-law was 

decisive: it did not engage deeply with the reasons advanced in Gómez-Limón Sánchez-

Camacho. With regard to Clause 2(6) Framework Directive, it cherrypicked the grammatical 

and systemic interpretation of that judgment, while ignoring the distinction drawn afterwards. 

With regard to the comparability, it did not engage with its previous case-law at all. This 

approach to precedent, whereby previous cases are considered to be a trove for arguments 

rather than a source of law, thus allowed it to avoid engaging with the logic of the decision as 

a whole. 

c. The Legacy of Gómez-Limón Sánchez-Camacho and Meerts 

As already mentioned, where it anchored its reasoning in the wording and context of a 

paragraph, Gómez-Limón Sánchez-Camacho was successful in creating at least some 

convergent pull regarding the “intention” of Clause 2(6) Framework Directive. However, this 

“intention” is now commonly attributed to Meerts, as well, and usually made in connection 

with the objectives of parental leave.1216 Meerts’ use of objectives and purposes proved much 

more successful in anchoring its perception of parental leave as a common responsibility.1217  

This can be seen in particular in H.1218 In this decision, the Court cited Gómez-Limón Sánchez-

Camacho together with Meerts to support its argument that the right of a Member State to 

define the status of the employment contract or employment relationship during parental 

leave,1219 cannot affect the protected rights under Clause 5(1) and (2) Revised Framework 

Agreement.1220 This turns the distinction drawn in Gómez-Limón Sánchez-Camacho upside-

down. There, the rights of the Member State had limited the protected rights of the Directive. 

The argument was that while the rights guaranteed to the worker cannot be restricted through 

 

1215 Meerts paragraph 55; Praxair paragraphs 77–78. 
1216 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraphs 51–53; Lyreco paragraphs 43–44; H. 

paragraphs 37–38; Praxair paragraphs 48–50. Notably, neither Lyreco nor Praxair acknowledge Gómez-
Limón Sánchez-Camacho as the source of this argument. 

1217 See, Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraphs 52–53; Chatzi paragraph 52; Riežniece 
paragraph 31; TSN and YTN paragraph 38; Lyreco paragraphs 31–33, 36, and 43–45; H. paragraphs 33, 44, 
and 51; Praxair paragraphs 41, 49–51, 57. 

1218 H. paragraph 35. For an overview of where these cases have been cited, see Annex F.II.7. for Gómez-Limón 
Sánchez-Camacho and Annex F.II.8. for Meerts. 

1219 Clause 5(3) Revised Framework Agreement , formerly Clause 2(7) Framework Agreement. 
1220 Formerly Clause 2(6) Framework Agreement. 
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the rules governing access to and application of parental leave, the scope of the workers’ rights 

was defined by reference to Member State rights.1221 It was only in Meerts that this latter right 

of the Member States was also restricted, justified by the purpose and structure of the 

Framework Agreement.1222 The reference made in H thus reinterprets Gómez-Limón Sánchez-

Camacho, giving it the same meaning as Meerts. This is an example of how the meaning of a 

case can change in subsequent decisions. Since the Court scarcely discusses the ratio of its 

previous decisions, case-law references can reinterpret older decisions and override their 

meaning by, or absorb them into, other case-law references.1223 

d. Summary and Further Considerations  

Meerts was in the Court’s annual report.1224 It was only the second parental leave decision to 

be included in the annual reports.1225 The Annual Report included the core of the reasoning on 

the basis of the objectives associated with parental leave, as well as the discouraging-parents 

and incentivising-dismissal arguments. This may have further increased its prominence and 

helped to establish this specific reading of parental leave in general, especially compared to 

Gómez-Limón Sánchez-Camacho, which did not make it into the annual report. 

Gómez-Limón Sánchez-Camacho and Meerts, two cases concerning parental leave, decided in 

relatively close temporal proximity, and by a similar panel, should have provided a good 

opportunity to establish durable schemata of perception around which judges could later 

converge. However, it appears that they further entrenched divergent views. This may partly 

be explained by the fact that the judges deciding the cases already had divergent experiences 

with parental leave cases, sitting on cases that established different schemata, so that small 

changes in the panel may have had significant effects. These changes occurred due to the 

rotation system of seven judges in a five-judge chamber, leading to a turnover of two judges. 

 

1221 Clause 2(3) Framework Agreement, Clause 3(1) Revised Framework Agreement; Gómez-Limón Sánchez-
Camacho paragraph 46. 

1222 Meerts paragraph 45. 
1223 Above, Part 2, C.IV.2. 
1224 CJEU, Annual Report 2009: Proceedings of the Court of Justice in 2009. (Luxembourg: Publications Office, 

2009), 42–43, https://curia.europa.eu/jcms/upload/docs/application/pdf/2010-
05/ra09_activite_cour_final_en.pdf. 

1225 The first one was Kiiski. However, the reference in the annual report only considered the case from the 
perspective of the Pregnant Workers Directive, not mentioning the Parental Leave Directive and the role it 
played in the reasoning of the Court at all, see CJEU, Proceedings (2007), 42. 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2010-05/ra09_activite_cour_final_en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2010-05/ra09_activite_cour_final_en.pdf


 

246 
 

Additionally, it appears that the reasoning used in Gómez-Limón Sánchez-Camacho did not 

create a strong convergent effect where the Court failed to anchor it specifically in the 

objectives, wording or context of the Parental Leave Directive. This made it easier to diverge 

from it in Meerts and establish a new distinction anchored in the objectives of the Parental 

Leave Directive. Teleological argumentation seems to be, at least in this instance, a stronger 

convergence creating factor than the establishment of case-law. The case also provided criteria 

in the discouraging-parents and incentivising-employers arguments that were easily applicable 

to other cases. Again, this may very well be due to the Court’s approach to case-law which 

appears to easily allow for divergent views to persist. Because the Court uses reference to case-

law as a substitute for justifications, arguments that are not anchored in the directive, like the 

incomparability of workers on parental leave with those in active employment, can lie dormant 

and be picked up later on. This will be discussed below regarding the divergent approach in 

Hliddal and Bornand,1226 which refers back to Gómez-Limón Sánchez-Camacho but does not 

deal with the arguments made in Meerts. 

4. A Time of Relative Stability? Zentralbetriebsrat der Landeskrankenhäuser Tirols 

until Dicu 

Following Meerts, there was a stabilisation of common-responsibility as the predominant 

schema through which to consider parental leave cases. This stability ended with the 2018 

Grand Chamber decision Dicu, but until then, the only case not exhibiting this schema was the 

three-judge chamber decision Brandes. The same cannot be said, however, about the 

comparability distinction. No dominant schema emerged, and in fact, most decisions do not 

perceive parental leave on the basis of this distinction at all. Of the nine cases, only three 

perceive parents as workers,1227 and one sees them as having special advantages.1228  

a. Routinisation 

As during the stabilisation period in the first case-study, the relative stability in the second 

case-study is also marked by increased routinisation. However, where in the first case-study 

this was visible in the increased use of five-judge chambers, these were prevalent in the second 

case-study from the beginning. In this phase however, more and more of the cases were decided 

 

1226 See below, 4.c.ii. 
1227 Lyreco; Riežniece; TSN and YTN. 
1228 Hliddal and Bornand. 
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without an Advocate-General opinion. The option to decide a case without an Advocate-

General opinion was made possible in the Treaty of Nice and has been used increasingly.1229 In 

the stabilisation period, five out of nine decisions did not include an opinion. In fact, the first 

case not to include an Advocate-General opinion in this study was Zentralbetriebsrat der 

Landeskrankenhäuser Tirols. If cases are marked “routine” in this way, it makes it more likely 

that Judges will follow established perspectives to manage their workload, unless they have a 

very strong opinion on the case.1230 It indicates a growing familiarity of Judges with the subject 

matter and a calcification of their perception of it, such that greater discussion seems less 

necessary. This was probably more prevalent with regard to the common-responsibility 

schema, since this was already anchored in the repertoire of justifications derived from the 

purpose of the Parental Leave Directives. This was not the case for any of the other schemata. 

Routinisation of the cases meant that, unless it was specifically inappropriate to do so, it was 

easier and less divisive to take only one, undisputed, angle to resolve a case and not include 

additional perspectives, thus preventing divergence on the other issue while strengthening 

further the convergence around the already established schema. 

b. Panel Consistency Achieved? 

The stabilisation period was also characterised by a marked increase in panel consistency. But 

it did not start out that way. The first case in this period, Zentralbetriebsrat der 

Landeskrankenhäuser Tirols, was in fact decided by a five-judge chamber in which four judges, 

including the Judge-Rapporteur and Chamber President, had not previously sat on any parental 

leave cases. After this, however, Chatzi was decided by almost the same panel as 

Zentralbetriebsrat der Landeskrankenhäuser Tirols, Maïstrellis by almost the same panel as 

Riežniece, and TSN and YTN, Lyreco, and H were also decided by almost the same panels. This 

leaves Brandes and Hliddal and Bornand as the outliers, although for different reasons. 

There are two structural features that helped this increased panel consistency. Firstly, there was 

a tendency to appoint Judges as Judge-Rapporteurs who had either reported on, or at least 

recently sat on, a parental leave case.1231 Secondly, the chambers themselves were smaller than 

in the mid-2000s, which meant that the same chamber sitting on subsequent cases was less 

 

1229 Above, Part 2, A.IV. 
1230 Above, Part 2, A.IV. 
1231 Below, i. 
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likely to rotate. This was particularly true after 2012, when the fifth five-judge chamber was 

introduced.1232 

i. (Re-)Appointing Judge-Rapporteurs 

During this period of stabilisation, almost all cases were reported by Judges who had sat on at 

least one parental leave case previously. Usually, but not always, they were also members of 

chambers in which at least some of the other Judges had experience with parental leave 

cases.1233 

  

 

1232 See above, Part 2, B.V.1 and for an overview, below, Annex .E. 
1233 For a complete overview, see Annex D.II. 
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Judges Commission v 

Luxembourg 

Kiiski Gómez-

Limón 

Sánchez-

Camacho 

Meerts Zentralbetriebsrat der 

Landeskrankenhäuser 

Tirols 

Chatzi Brandes Riežniece Hliddal 

and 

Bornand 

TSN & 

YTN 

Lyreco Maïstrellis H 

von Bahr J             

Rosas   CP J     JR    J 

Puissochet J             

Cunha 

Rodrigues 

  J CP          

Silva de La 

Puerta 

 J            

Borg 

Barthet 

CP (acting) 

and JR 

   J         

Lõhmus J  JR JR    J      

Ó Caoimh J   J      JR JR   

Lenaerts  CP        
J
1234

 
   

Malenovský  JR     CP J    J  

Arestis  J            

von Danwitz  J       CP     

Klučka   J           

Arabadjiev   J           

Lindh    J          

Tizzano     CP CP        

Levits     JR J        

Ilešič     J J    CP CP  CP 

Berger     J JR        

Safjan      J J JR    JR  

Prechal       JR J    J JR 

Bay Larsen        CP    CP  

Juhász         J     

Vajda         J     

Šváby         J     

Toader          J J  J 

Jarašiūnas          J J  J 

Fernlund           J   

Jürimäe            J  

Table 6: Judges of the Stabilising Phase and the Cases on which some of them previously sat (highlighted in blue); note that 
Rosas further sat on Busch and Österreichischer Gewerkschaftsbund, not depicted. (By Author) 

The Judge-Rapporteur for Chatzi, Berger, the first woman to report on a parental leave case at 

the Court, also sat on Zentralbetriebsrat der Landeskrankenhäuser Tirols, meaning the case 

was decided by the same chamber in an almost identical composition. 

Safjan, who reported on Riežniece, sat on Chatzi. He was still a member of that chamber when 

the case arrived at the Court. By the time of the decision, he was, however, in the Fourth 

Chamber. That chamber also included two Judges with experience of parental leave cases, 

Lõhmus and Malenovský. The same chamber decided Maïstrellis, again with Safjan as a Judge-

Rapporteur. 

Finally, there is the “Ilešič” chamber. Ilešič was Chamber President for the TSN and YTN, 

Lyreco, and H. He had previous experience from Zentralbetriebsrat der Landeskrankenhäuser 

Tirols. During this time, the chamber composition mostly stayed the same, although there were 

small changes. Ó Caoimh reported on TSN and YTN and Lyreco. He had experience from 

Commission v Luxembourg (2005) and Meerts. He was joined by Vice-President Lenaerts, who 

 

1234  Was Vice-President at the time, but partook as regular Judge. 
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had previously sat on Kiiski, and two “new” Judges, Šváby and Toader. The same chamber 

decided Lyreco shortly afterwards, with only Lenaerts being replaced by Fernlund, for whom 

this was the first parental leave case. During the regular turnover in 2015, Ó Caoimh left the 

Court.1235 Ilešič, Toader, and Jarašiūnas, who had sat on both decisions with him, moved to the 

Second Chamber, where they were joined by Rosas and Prechal, both of whom had 

considerable experience with parental leave cases.1236 

There are only two cases where the Judge-Rapporteur did not at least have some experience in 

parental leave cases. In Zentralbetriebsrat der Landeskrankenhäuser Tirols, the Judge-

Rapporteur was Levits. However, Levits had already reported on annual leave related cases, 

which was the main focus of most questions in that case.1237 He was thus an obvious candidate 

to report on the case. However, the chamber also included Borg Barthet, who was Chamber 

President and Judge-Rapporteur in Commission v Luxembourg (2005). Brandes, on the other 

hand, was reported on by Judge Prechal, for whom it was the first case touching upon parental 

leave at the Court.1238 The other two judges of the case, however, were Safjan who had sat on 

Chatzi, and Malenovský as Chamber President who had reported on Kiiski.1239 I will discuss 

the case separately below, as the decision ultimately did not consider the case from a parental 

leave perspective.1240 

Finally, Hliddal and Bornand was, beside Zentralbetriebsrat der Landeskrankenhäuser Tirols, 

the case that introduced the most new Judges. This is noteworthy as it was the only case that 

exhibited the “special advantage” schema during this phase, although it also saw parental leave 

as a common-responsibility. The case was reported on by Rosas, one of the most experienced 

Judges on parental leave cases at that time. However, that experience was somewhat mixed, as 

he sat on Österreichischer Gewerkschaftsbund and Gómez-Limón Sánchez-Camacho (over 

which he presided) on the one hand, and Meerts on the other. Hliddal and Bornand was also 

 

1235 See Annex A. 
1236 See Table 7. 
1237 He had reported on the Grand Chamber case Schultz-Hoff and others (C-350/06 and C-520/06), and in 

Pereda (C-277/08), a five-judge chamber case discussed by a similar chamber composition as 
Zentralbetriebsrat der Landeskrankenhäuser Tirols 

1238 Although as an academic, she had a lot of experience particularly in equality law, see, e.g. Prechal, ‘Equality 
of Treatment, Non-Discrimination and Social Policy’; Burri and Prechal, EU Gender Equality Law. 

1239 Had it been decided in a five-judge chamber, it would likely also have included Lõhmus, who had reported 
on Gómez-Limón Sánchez-Camacho and Meerts and also sat on Commission v Luxembourg (2005). 

1240 Below, d. 
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presided over by von Danwitz, who had sat on Kiiski. Hence, the experiences of the Judges 

who had sat on parental leave cases differed. 

What can already be gleamed from this is that the Judge-Rapporteurs, the Chamber Presidents, 

and the experienced judges usually had experience with cases in which the common-

responsibility schema dominated.1241 The exception is Rosas with his mixed experience, 

however he was joined by a Chamber President with experience from a case based on the 

common-responsibility schema. The reappointment of Judge-Rapporteurs increased the panel 

consistency, also with regard to Chamber Presidents, and may thus have further increased the 

likelihood of convergence. 

ii. Rotation in the Chambers 

Another factor that may have influenced the panel consistency is the introduction of a fourth, 

and subsequently fifth, five-judge chamber. This reduced the rotation that was common in the 

chambers comprised of seven or eight Judges, even if the Judge-Rapporteur was reappointed. 

With the introduction of the Fifth Chamber as a five-judge chamber the Court “settled” down. 

The period before was characterised by the EU enlargements, which meant new Judges joining 

the Court. This necessitated the establishment of new chambers in anticipation: the Third 

Chamber in May 2003, the Fourth Chamber in October 2006, and, before Croatia joined in 

2013, the Fifth Chamber in October 2012. The introduction of these chambers led to an 

increased rearrangement of the chambers, which made it more likely that a Judge-Rapporteur 

changed chamber in the time between the assignment and the hearing of a case. The 

introduction of the Fifth Grand Chamber in October 2012 alleviated this. The 26 “regular” 

Judges now shared five chambers (as the President was not assigned to any chamber, and the 

Vice-President only for cases in which they are Judge-Rapporteur).1242 This meant that only one 

chamber routinely had to rotate at all.1243 This is visible in Riežniece and Maïstrellis, which 

retained almost the same panel, with only Lõhmus, who had left the Court in the meantime, 

being replaced by Jürimäe. TSN and YTN and Lyreco also kept almost an identical panel, with 

 

1241 With regard to the Comparability Distinction, see below, iii. 
1242 Above, Part 2, B.V.1. 
1243 After Brexit, it is 25 Judges sharing the chambers; hence, commonly there is not rotation at all. 
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only Lenaerts, who was at that time Vice-President of the Court, being replaced by Fernlund, 

who was a regular member of the Third Chamber.1244 

However, rotations still routinely happened due to chamber reassignments. In Riežniece, Judge-

Rapporteur Safjan rotated out of the First Chamber, which had decided both Zentralbetriebsrat 

der Landeskrankenhäuser Tirols and Chatzi, into the newly established Fifth Chamber after 

the case had been received at the Court.1245 And in TSN and YTN, Ó Caoimh joined the Fourth 

Chamber a mere month before the hearing. Here, it was very likely that this happened after 

being appointed Judge-Rapporteur. He had been a member of the Second Chamber, in which 

only one member, Fernlund, did not have experience in parental leave cases. He moved into 

the Third Chamber, where only he and Chamber President Ilešič had such experience.1246 It also 

highlights another potential problem in the duration of the proceedings. While these have 

decreased considerably since the early-2000s, occasionally cases may take longer, as in TSN 

and YTN, which was lodged in October 2011 but was only decided in February 2014. This 

increases the risk of a change in chamber composition, particularly considering that there is a 

regular turn-over at the Court, and thus the chambers, every three years. 

iii. Legal Culture 

As with already established with Commission v Luxemburg and Kiiski, there was no clear 

impact of legal culture during this phase. In comparison to those cases, this may be more 

expected during a time when the big 2004-enlargement was already eight years in the past. 

The two first cases of this phase, Zentralbetriebsrat der Landeskrankenhäuser Tirols and 

Chatzi both had numerous New Member State Judges, with Levits, Ilešič, and Borg Barthet 

sitting on the former, and Levits, Ilešič and Safjan on the latter. The most stable composition 

during this time, the Ilešič chamber, also had a core of three New Member State Judges, 

including Ilešič, Toader and Jarašiūnas. 

 

1244 I have been unable to establish why Lenaerts sat on TSN and YTN. As Vice-President, he would commonly 
only sit on Grand Chamber cases, Article 27(1) RoP (2012), and cases on which he reported. For the latter 
purposes, Lenaerts had been assigned to the First Chamber, Decision adopted by the Court in its General 
Meeting on 24 September 2013 (2013/C 336/06), [2013] OJ C 366, 3, 4. 

1245 As there was no hearing, it is not possible to establish whether this was before or after his appointment to 
that case. 

1246 For unclear reasons, they were joined by Vice-President Lenaerts, who was not a member of the chamber 
at this point, but did add to the experience, having been Chamber President in Kiiski. 
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iv. Panel Consistency and the Comparability Distinction 

While the increased stability in panel consistency and routinisation led to stronger convergence 

around the common-responsibility schema, the same cannot be said of the comparability 

distinction. Here, the decisions alternate between perceiving parents as workers, and not 

perceiving cases on the basis of this distinction at all. There is also the notable case of Hliddal 

and Bornand, which the Court saw through the special-advantage schema. This difference is 

difficult to explain by reference to the panels deciding the cases, considering that they were the 

same. There are small differences with regard to the Judges’ experience. For example, the first 

case in this period, Zentralbetriebsrat der Landeskrankenhäuser Tirols was the first case on 

parental leave for four of the five Judges. Borg Barthet brought experience from Commission v 

Luxembourg (2005), where he was Chamber President and Judge-Rapporteur. In that case, the 

comparability distinction was not exhibited. Zentralbetriebsrat der Landeskrankenhäuser 

Tirols, as well as its immediate successor Chatzi, which was decided by largely the same 

panel,1247 likewise do not exhibit the distinction. This could indicate that Borg Barthet’s 

presence in Zentralbetriebsrat der Landeskrankenhäuser Tirols incentivised convergence in 

that case around the “common-responsibility” schema, but not around any comparability 

perception. The four Judges for whom this was their first experience then carried this 

perception into Chatzi. And indeed, all cases in which the Court perceived parents as workers 

included one or more Judges who sat on Meerts or Kiiski.1248 But then again, Maïstrellis and 

H,1249 had strong overlaps in their panels with cases that exhibited the parents-as-workers 

schema but did not include that perception. 

In the next two Sub-Subsections, I will therefore take a look at two possible reasons why the 

divergence remained regarding one of the distinctions, while there is so much convergence 

around the other. 

c. Objectives and Comparisons 

If panel consistency cannot explain the difference in divergence and convergence regarding the 

responsibility distinction and comparability distinction, the next place to look is the legal 

 

1247 Safjan rotated in for Borg Barthet. 
1248 In Riežniece, there were Lõhmus and Malenovský, in TSN and YTN, there were Ó Caoimh and Lenaerts, and 

Lyreco again included Ó Caoimh. 
1249 Malenovský sat on Maïstrellis, Rosas sat on H. 
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reasoning. Again, there are two aspects of legal reasoning in this regard, namely the 

interpretation of legal provisions by use of legal methodology, and the way previous decisions 

are referenced. Additionally, due to the terse style of reasoning and the single-voice approach, 

the Court will occasionally state the results of an interpretation with little to no justification 

given. 

i. Anchors for Responsibility 

With regard to the common-responsibility schema, referencing the objectives of the (Revised) 

Parental Leave Directive, along with other legislative material as established by the Court in 

Meerts, was very prevalent in this period. With the exception of Hliddal and Bornand and 

Brandes, all of the decisions referenced one or more objectives associated with parental leave. 

Most of the decisions, with the exception of Chatzi, did so by referencing previous decisions. 

The distinction between “original” interpretation based on wording, context, and objectives, 

and justification by reference to case-law was thus somewhat blurred. As noted above, Meerts 

is much more prevalent in this respect than Gómez-Limón Sánchez-Camacho. It had anchored 

the common-responsibility distinction in the objective of the directive “to promote equal 

opportunities and treatment between men and women, by offering them an opportunity to 

reconcile their work responsibilities with family obligations.”1250 The Court also tied these 

objectives to EU policy and primary EU law. Again by reference to Meerts, three of the 

decisions pointed out that the objectives of the equal treatment of men and women, the 

improvement of living and working conditions, and proper social protection for workers who 

have taken parental leave are set-out in Point 16 Community Charter of the Fundamental Rights 

of Workers and Article 136 TEC (Nice) or Article 151 TFEU (Lisbon).1251 Three decisions also 

included the discouraging-parents argument, although not always with reference to Meerts.1252 

This argument is the most commonly used in this period, being quoted almost verbatim in five 

out of the nine decisions of this period.1253 By contrast, the argument from Gómez-Limón 

Sánchez-Camacho on the intent of Clause 2(6) Framework Agreement,1254 was referenced by 

 

1250 Meerts paragraph 35. 
1251 Originally Meerts paragraph 37; Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraph 52; Lyreco 

paragraph 32; H. paragraph 33. 
1252 TSN and YTN paragraph 51; Lyreco paragraph 40; H. paragraphs 41, 46, and 54. 
1253 Chatzi paragraph 56; Riežniece paragraph 31; TSN and YTN paragraph 38; Lyreco paragraph 30; H. 

paragraphs 28–30; this is the only decision that does not quote Meerts directly. 
1254 Originally in Gómez-Limón Sánchez-Camacho paragraph 39; Zentralbetriebsrat der Landeskrankenhäuser 

Tirols paragraph 51; Lyreco paragraph 43; H. paragraph 37. 
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three decisions and always followed by a definition of the scope of those rights originating 

from Meerts.1255 

Chatzi was perhaps the most “original” decision of this period. It anchored the reconciliation 

purpose for the first time in Article 33(2) CFR.1256 This was picked up by two subsequent 

decisions in this period.1257 Chatzi also expanded on the purpose of parental leave as stated in 

Meerts. It specified the way in which parental leave is meant to achieve the objectives of equal 

treatment and reconciliation as allowing workers to take a break from work to devote 

themselves to their family responsibilities while securing their professional position.1258 In 

addition to the purposes connected with parental leave, this also established a means by which 

to achieve these objectives. This means was subsequently cited by all decisions of this period 

except Hliddal and Bornand.1259. These ends and means are also connected to the perception of 

parental leave as a common responsibility: parental leave is not merely in the interest of the 

parents who freely choose whether or not to take it; instead, childcare is recognised as affecting 

equal opportunities, a goal recognised not only by the Parental Leave Directive, but also by 

primary EU law as a common concern. Reconciliation of family life and work are also directly 

recognised as such. As a result, the ability to freely take parental leave must also be of common 

concern. This is particularly evident in the argument that a measure must not dissuade workers 

from making use of their rights. Hliddal and Bornand even includes a similar argument with 

regard to parental leave allowances as enabling a parent to devote themselves to the upbringing 

of their child.1260 This is notable since parental leave allowance was not at that time required by 

EU law, and thus could not be so easily connected to a common interest. The Court, 

consequently, does not cite any of the other cases, nor does it refer to the Parental Leave 

Directive or primary EU law. The objective of parental leave is, however, extended to parental 

leave allowances. 

 

1255 Originally in Meerts paragraph 43; Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraph 53; Lyreco 
paragraph 44; H. paragraph 51. 

1256 Chatzi paragraphs 37–38; Burri, ‘Parents Who Want to Reconcile Work and Care’, 265; Busby, A Right to 
Care?, 174–75; Koldinská, ‘Sex Discrimination Case Law 2006-2011’, 1630–31. Burri, Parents who want to, 
265;Busby, 174-175Koldinska, 1630-1631 

1257 Maïstrellis paragraphs 38–39; H. paragraphs 31–32; the decision does not reference Chatzi, but especially 
at paragraph 32 quotes it almost verbatim. On these references see Annex F.II.10. 

1258 Chatzi paragraph 57. 
1259 Riežniece paragraph 32; TSN and YTN paragraph 39; although only referencing Riežniece; Lyreco paragraph 

33; Maïstrellis paragraph 45; H. paragraph 36; referencing only TSN and YTN. On these references see 
Annex F.II.10. 

1260 Hliddal and Bornand paragraph 33. 
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These ends and means are formulated in a relatively abstract manner that makes them easily 

transposable to subsequent decisions. This allowed them to endure, rather than become 

isolated, context specific arguments of a single case. The more the Judges converge around the 

schema anchored in these arguments, the more they also standardise their perception of parental 

leave cases. The arguments are decontextualised more and more, because cases are seen in their 

likeness to previous cases, with differences becoming more nebulous or fading away 

completely. This is particularly evident with Lyreco: the case is largely presented as a successor 

case to Meerts, with the decision heavily copying its arguments from that case. Indeed, this 

goes so far that the justification that was given in Meerts with regard to the interpretation of 

Clause 2(6) Framework Agreement is transplanted almost exactly to Clause 2(4) Framework 

Agreement. The fact that this is a different provision is not even acknowledged.1261 Moreover, 

differences in the factual situation are also glossed over. The Court copies the argument from 

Meerts, that a calculation of the termination payment on the basis of the reduced part-time 

parental leave income may dissuade workers from taking parental leave.1262 However, these are 

two different termination payments. Meerts concerned a payment in lieu of notice to which 

every worker had a right. Hence, reducing it for workers on parental leave would put them in 

an unfavourable position. Lyreco, on the other hand, concerned a fixed-sum protective award 

for workers on parental leave, meaning it was only available to those workers in the first place. 

They would thus receive a protective award in any event, the question was only the amount.1263 

The Court does not even address this difference. Other cases also take up these arguments and 

objectives regardless of the norms to which they are applied. For example, in TSN and YTN, 

the Court hardly connected the argument to any specific legal provision at all,1264 relying merely 

on the fact that it undermined the objectives of the Parental Leave Directive.1265 

ii. Comparisons without Purpose? 

All of the objectives discussed are connected to the responsibility distinction, not the 

comparability distinction. Here, none of the schemata of perception were anchored in any way 

 

1261 See, e.g. Lyreco paragraph 36. 
1262 Lyreco paragraphs 38 and 40. 
1263 Kiesow, ‘Anmerkungen Lyreco’, 348; similarly, Krömer, ‘Acquired Rights and Parental Leave’, 138. 
1264 Riesenhuber, ‘The Parental and Carers’ Leave Directive’, para. 38. The Court does not quote any specific 

legal provisions throughout most of the decision, merely noting at one point that Clause 2(5) Framework 
Agreement required that the worker may return to their post on the same conditions on which they had 
left it; TSN and YTN paragraph 39. 

1265 TSN and YTN paragraph 51. 
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by reference to the text, context, or objectives of the case-law. Such a connexion has so far 

only been made in Kiiski, but was immediately limited to the specific context of a worker in 

the last stage of pregnancy. Only “[d]uring the final stages of her pregnancy” does the care for 

another child constitute a burden comparable to active employment.1266 Neither Lewen, 

Österreichischer Gewerkschaftsbund nor Gómez-Limón Sánchez-Camacho based their finding 

of incomparability on any provision of the Parental Leave Directive or other legal instrument 

but rather stipulate it. Meerts, on the other hand, did base the comparability assessment on legal 

provisions, but used the laws of the Member State, not the Parental Leave Directive. The 

reasoning was thus mostly specific to that national context and not easily transferrable to other 

situations. 

Legally, this could be constructed as the Parental Leave Directive being lex specialis to equal 

pay or equal treatment in such cases.1267 However, as the scope of such protection differs,1268 

such a lex specialis construction has not prevented the Court from regularly referring to both 

concepts in parallel. Yet, when the Court was confronted with a case concerning parental leave, 

the solution presented itself through the common-responsibility schema, which was already 

anchored in the objectives of the directive. The case could clearly be seen through the 

established objectives of parental leave, whereas it would be cloudy if considered on the basis 

of the common responsibility distinction. For example, the question in Zentralbetriebsrat der 

Landeskrankenhäuser Tirols, namely whether a worker on parental leave would lose parts of 

their left-over annual leave, could have raised the issue of to what degree workers on parental 

leave are comparable to those at work. It could have also raised a similar issue to that in Kiiski 

and Dicu where the different purposes of the leaves were compared. Indeed, that was how the 

question was phrased by the national court, which referred to the Equal Treatment Directive.1269 

But it was much easier to consider this through the common-responsibility schema: from this 

perspective, the loss of leave affected recognised communal goals, namely equal treatment, 

improvement of living and working conditions, and social protection of workers taking parental 

leave.1270 This presented a solution on the basis of Clause 2(6) Framework Directive, the 

 

1266 Kiiski paragraph 50. 
1267 See, for example, Kocher, ‘Benachteiligung wegen Elternzeit’, 3363; similarly on the problems of treating 

parental leave cases as equal treatment cases, see McGlynn, ‘Reclaiming a Feminist Vision’, 268–69. 
1268 See in particular with regard to equal pay, which is protected in the Treaties, Praxair. 
1269 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraph 48. 
1270 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraph 52; Rief, ‘Anmerkungen zu Zentralbetriebsrat 

der Landeskrankenhäuser Tirols’, 429–30. 
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preservation of rights. This not only created convergence around the already established 

common-responsibility schema, it also prevented divergence on the unresolved issue of 

comparability, where disputes among the Judges would have been more likely. 

The cases which the Court did perceive through the comparability distinction were then cases 

where this seemed to either form part of a routine or had to be addressed. Lyreco, for example, 

presented itself as a routine follow-up to the Meerts decision. The Court’s reasoning remained 

very closely connected to the reasoning from Meerts in most regards. The decision thus simply 

“adopts” the schemata present in Meerts without much discussion. Riežniece, on the other hand, 

concerned precisely the comparison between the assessment of a worker in active employment 

and one on parental leave. Hence, the Court had to address the issue. It did so without explicitly 

explaining why the workers are comparable in this situation. It could have referred to the 

finding in Meerts, that the contract that would be terminated would be the full-time 

employment contract, as it would later do in Praxair.1271 The comparability could also be 

normatively established through Clauses 2(4) and (5) Framework Agreement. The protection 

from dismissal on the grounds of parental leave and the guarantee to return to the same job at 

the end of parental leave would be undermined if the worker on parental leave were treated 

unfavourably with regard to the assessment, for example by including criteria they cannot 

fulfil.1272 Parents must be seen as workers, because otherwise their position as workers is 

jeopardised. But the Court never made this statement, which means that the argument, too, 

remains implicit and not easily transferrable to later cases. Instead it remained silent, as the 

Court often does in regard to comparability. It thus did not help to create further convergence 

around the parents-as-workers schema. 

Similarly, in TSN and YTN the Court had to at least address the issue of comparability, because 

workers on parental leave sought access to maternity benefits of the same level to which they 

would have been entitled had they not taken parental leave. Again, the national court had 

explicitly raised the issue of discrimination.1273 Similarly to Zentralbetriebsrat der 

Landeskrankenhäuser Tirols, the Court extended this to the Parental Leave Directive.1274 The 

reasoning of this decision was strongly detached from the actual content of that Directive. It 

only mentioned one provision, the right to return to the same job, in passing, and otherwise 

 

1271 Meerts paragraph 55; Praxair paragraph 53. 
1272 Hill and Stapleton paragraph 43. 
1273 TSN and YTN paragraph 30. 
1274 TSN and YTN paragraphs 33–35. 
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argued almost exclusively by relying on the objectives.1275 As mentioned above, the parents-as-

workers schema revealed itself rather implicitly when compared to the Advocate-General 

opinion.1276 While the latter insisted on incomparability,1277 the Court simply treated workers on 

parental leave as comparable through its reasoning. Naturally, this did not produce any anchor 

in the directive through which the parents-as-workers schema could persist. 

Somewhat different to these cases is Hliddal and Bornand, and not just because it exhibited 

the special-advantage schema. The Court’s perception revealed itself when it held obiter dicens 

that workers on parental leave were incomparable to those at work (and that, therefore, parental 

leave benefits did not constitute pay under Article 157(2) TFEU).1278 In order to justify this 

finding, it simply referred to Lewen and Gómez-Limón Sánchez-Camacho. This raises the 

question of why, when the Court decided to address the issue of comparability, it chose to refer 

to the reasoning of these two cases, without further discussion, when other cases, such as 

Meerts, may suggest comparability. As already discussed, the reasoning of cases like Meerts 

and Kiiski was too contextualised to be easily transferrable. That does not mean that they cannot 

be transferred to other cases. But they did not immediately lend themselves to do so. On the 

other hand, Lewen and Gómez-Limón Sánchez-Camacho were not lacking in generalisability. 

They were merely lacking in clarity with regard to their reasons for the lack of comparability. 

This meant that while the reasoning behind the finding of incomparability was not easily 

transferrable to other situations, the finding itself could be applied whenever workers on 

parental leave and other workers were being compared. This highlights the Court’s use of case-

law to facilitate divergence: since it does not generally try to establish a ratio decidendi, but 

rather uses older decision as sources for arguments, schemata of perception can lie dormant 

even if they are unused or even contradicted by subsequent decisions. The Court was in need 

of a handy argument to distinguish parental leave benefits from pay, and found it. 

The reasons for the continued divergence with regard to the comparability distinction can be 

summed up as such: on the one hand, neither schema was anchored in the Parental Leave 

Directive through grammatical, systemic, or teleological arguments. This meant that where the 

Court was able to find a better anchored perception, around which Judges had already started 

to converge, they tended to avoid addressing the potentially divisive issue. This can likely also 

 

1275 TSN and YTN paragraph 39. 
1276 Above, III.2.b. 
1277 Kokott, TSN and YTN paragraph 80. 
1278 Hliddal and Bornand paragraph 42. 
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be related to the Court’s tradition of collegiate judgments: discussion of potentially divisive 

issues, a clash of perceptions, is avoided to bring more Judges on board.1279 However, where a 

decision simply routinely adopts the reasoning of a previous decision, the perception may be 

adopted as well. In other cases, the problem was that two possible perceptions presented 

themselves, and neither was anchored deeply in the applicable legal provisions. Since the Court 

retains broad discretion over its use of its own case-law, this meant that any schema found in a 

previous decision could be applied, even if it had lain dormant for a while. This appears to be 

particularly true of the comparison distinction, as the Court seldomly goes into detail about 

why it holds two situations to be comparable or not.1280 Hence, these often produce situation-

types that are more restricted in their transposability than abstract arguments. 

d. Brandes 

Before moving on to the Dicu years, there remains one final case to be addressed, namely 

Brandes. Unlike all the other cases in this Subsection, Brandes does not exhibit any perception 

of parental leave at all, although the worker in question had her left-over annual leave 

proportionally reduced due to being on part-time parental leave. There was, therefore, parental 

leave specific experience on the panel. It would also have easily been possible to address the 

case from a parental leave perspective, considering that Zentralbetriebsrat der 

Landeskrankenhäuser Tirols had clarified that annual leave was one of the rights protected 

under Clause 2(6) Framework Agreement.1281 Clearly, therefore, it was not a lack of readily 

available legal arguments that prevented perceiving the case through a parental leave schema. 

What makes Brandes stand out in this period is that it is the only case that was decided by a 

three-judge chamber, and the only case in this study that was decided by reasoned order. I 

already mentioned how routinisation may lead Judges to converge around certain schemata of 

perception, and indicated how this may have affected the schemata present in Lyreco which 

was handled as a successor case to Meerts. In the case of Brandes, this is amplified. The Court 

clearly treated the case as a clarification of the Zentralbetriebsrat der Landeskrankenhäuser 

 

1279 Above, Part 2, C.V. 
1280 Above, Part 1, D.III.2. 
1281 See, Jens M. Schubert, ‘Der Beschluss des EuGH in Sachen Brandes (EUGH Aktenzeichen C-415/12) – ein 

Lehrstück des unionalen Arbeitsrechts’, Recht der Arbeit (DE), no. 6 (2013): 373–74, who also point out that 
the case could have been addressed under the Equal Treatment Directive. 
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Tirols case.1282 Under Article 99 RoP (2012), it can reply by reasoned order where the answer 

can “clearly be deduced from existing case-law.”1283 It accordingly based its substantive 

reasoning on its answer to Question 2 of Zentralbetriebsrat der Landeskrankenhäuser Tirols, 

as can be seen in formulations such as the Court had “already held at paragraph 32 of [that 

decision],”1284 or that “[i]n those circumstances, as in apparent inter alia from [that 

decision].”1285 In essence, then, the case presented itself to the Court as a follow-up not to 

Zentralbetriebsrat der Landeskrankenhäuser Tirols as a whole, but specifically to 

Question 2.1286 Although the circumstances were different insofar as here the reason for the 

reduction in working time was connected to parental leave, the case was perceived through the 

schemata prevalent in that question, which were connected to part-time work and annual leave. 

This is an aspect of routinisation that should also be noted: not only does it help to create 

convergence around already established schemata (here connected to part-time work and 

annual leave), but it also shuts out other perspectives. As such, the problem is not perceived 

through other schemata. It blurs differences between the cases that are marked as irrelevant 

(such as the reason for the reduction in working time) and prevents new schemata from 

emerging. 

e. Summary and Further Considerations 

The aspect of routinisation, which permeates this period of parental leave case-law, is further 

underlined by the fact that of these cases, only Chatzi made it into the annual report. This 

corresponds to the novelty in the argumentation of the case, as compared to other parental leave 

cases of this time, and to its pervasiveness as a source for references in subsequent cases. 

However, the annual report primarily reports its outcome and makes no mention of the 

objectives and means that Chatzi established.1287 

 

1282 Similarly, Schubert, ‘Der Beschluss des EuGH in Sachen Brandes’, 367; Tom Stiebert and Shirin Imani, 
‘Magische Vermehrung von Urlaubsansprüchen?’, Neue Zeitschrift für Arbeitsrecht, no. 23 (2013): 1339. 

1283 Brandes paragraph 22. 
1284 Brandes paragraph 30. 
1285 Brandes paragraph 36. 
1286 This may partly have been influenced by the fact that in Germany, where Brandes originated, the legal 

debate saw cases like Zentralbetriebsrat der Landeskrankenhäuser Tirols as inapplicable to workers 
switching to part-time work in general when the leave was calculated by working days, see, e.g., Christian 
Fieberg, ‘Urlaubsanspruch bie Übergang in Teilzeit: Neues aus Luxemburg’, Neue Zeitschrift für 
Arbeitsrecht, 2010, 927–28. 

1287 CJEU, Annual Report 2010, 42–43. 
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Overall, during the period from 2010 until 2018, the common-responsibility schema appears 

to have been stabilised by a mix of reoccurring chamber compositions and a strong anchoring 

in the objectives of the (Revised) Parental Leave Directive, as well as EU policy and primary 

law in general. It appears that the objective-oriented approach, a consequence of the Court’s 

tendency towards telos-based argumentation, fit the common-responsibility schema well. Once 

the existence of these objectives was recognised and made into a legal category, they 

automatically elevated parental leave to something which fulfilled common objectives. This 

meant that it was no longer relegated as a purely private concern. Besides this, there appears to 

have been a considerable routinisation of parental leave cases, with most of them being decided 

without an Advocate-General opinion. 

The same stability was not achieved with regard to the comparability distinction. The reasons 

for this appear lie in the fact that, in contrast to the common-responsibility schema, no 

perception of comparability is anchored in any form of abstract reasoning or objectives 

associated with parental leave. In general, the Court has a tendency to make comparisons very 

context dependent, which resonates with its argument that any comparability must be assessed 

in a concrete, not global, manner.1288 As such, they create situation-types that can be transposed 

as topoi to cases seen as similar. The non-comparability of workers on parental leave with those 

in active employment may have become such a topos, and thus anchored the special-advantage 

schema; however, the divergent perceptions in cases such as Meerts or Riežniece prevented 

this schema from becoming calcified. It is now clear that in certain ways, workers on parental 

leave are comparable to those in active employment. But neither case created a general telos in 

which the parents-as-workers schema could have been anchored. The closest is the Meerts 

argument that a dismissal affects the initial employment contract of a worker on parental leave, 

which is the same as that of a worker in active employment. This argument was later de-

contextualised in Praxair from the legal specificities of Meerts so that it is now transposable 

to all cases concerning dismissal. It remains, however, context-dependent in the sense that it 

can only be easily applied to other dismissal cases. The effect of this is that now, divergent 

perceptions of comparability co-exist in the case-law of the Court and may lie dormant - to be 

picked up again in later cases as long as their relationship is not clarified. Such a clarification 

however may be circumvented in any individual case by selective application of the case-law. 

 

1288 WA v INSS paragraph 45. 
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The stabilisation period thus draws attention to the relevance of legal arguments in creating 

convergence, and indicates that teleological arguments appear to be particularly well suited to 

inducing a perception based on these objectives. On the other hand, context-dependent 

argumentation is less likely to create convergence because it makes it easy for subsequent 

panels to distinguish their case from the previous one and argue for their initial perception, 

rather than seeing the new case through the old one. 

Brandes draws attention to a further point, which can already be seen in Busch and Mau. Where 

the Court handles a case routinely, it may neglect to perceive the issues at hand through all 

available schemata, opting for a relatively quick glance that still authoritatively, and usually on 

the basis of established positions, decides the issue. 

5. The Dicu Years 

After the relative stability of the years following Zentralbetriebsrat der Landeskrankenhäuser 

Tirols, the Grand Chamber decision Dicu shook things up quite a bit, exhibiting both the 

voluntary-choice and the special-advantage schemata. Being the first Grand Chamber decision 

on parental leave in twelve years and the second one to embrace these schemata, it had the 

potential to disrupt the convergence around the common-responsibility schema,1289 and indicate 

a push towards a convergence around the voluntary-choice and special-advantage schemata. 

However, as discussed, while Caisse pour l’avenir des enfants appears to shift slightly towards 

these schemata, it does not seem to have “caught” on at all in the Praxair decision. The primary 

purpose of this Subsection is, therefore, to examine how the Dicu judgment may have disrupted 

the previous convergence,1290 but appears to have failed, for now, to create a different 

convergence.1291 As before, each of these Sub-Subsections will be divided between factors 

related to the panel, and factors related to the legal reasoning and use of case-law, followed by 

other considerations. 

 

1289 There had not yet been an established convergence around any of the schemata on the comparability 
distinction. 

1290 Below, a.  
1291 Below, b. 
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a. Disrupting Convergence 

i. The Impact of the Grand Chamber 

As discussed, Grand Chambers present the opportunity to disrupt a previously established 

convergence.1292 Since there are more Judges sitting on the panel, there are more likely to be 

clashing perceptions among them, which makes a conflict more likely. As the Grand Chamber 

also marks a case as particularly important, it is also less likely that Judges who adopted a 

previously dominant schema, although their personal perception was otherwise, will remain 

silent on their divergent views. The Dicu panel was therefore in a good position to do so by 

virtue of being the first Grand Chamber to discuss a parental leave case since the convergence 

around the common-responsibility schema began. Many of the Judges had sat on parental leave 

cases before,1293 but only one Judge came with experience exclusively from a case that 

perceived parental leave as a voluntary choice. As the perception of the comparability of 

workers on parental leave had never been clarified in the same way, the situation is less clear 

here. Still, four Judges sat on cases that embraced parents as workers, while only two sat on 

cases that saw them has having a special advantage. However, while this experience would 

suggest a convergence at least around the common-responsibility schema, the larger setting 

meant that dormant conflicts were able to arise again. 

Judges in 

Dicu 

“Common-Responsibility” Schema “Voluntary Choice” 

Schema 

“Parents-as-

Workers” Schema 

“Special Advantage” 

Schema 

Lenaerts (P) Kiiski (CP); TSN and YTN None Kiiski (CP); TSN and 

YTN 

None 

Tizzano (VP) Zentralbetriebsrat der Landeskrankenhäuser Tirols (CP); 

Chatzi (CP) 

None None None 

Bay Larsen 

(CP) 

Riežniece (CP); Maïstrellis (CP) None Riežniece (CP) None 

Ilešič (CP) Zentralbetriebsrat der Landeskrankenhäuser Tirols; Chatzi; 

TSN and YTN (CP); Lyreco (CP); H (CP) 

None TSN and YTN (CP); 

Lyreco (CP) 

None 

von Danwitz 

(CP) 

Hliddal and Bornand (CP) None None Hliddal and Bornand 

(CP) 

Levits (JR) Zentralbetriebsrat der Landeskrankenhäuser Tirols (JR); 

Chatzi 

None None None 

Arabadjiev None Gómez-Limón 

Sánchez-Camacho 

None Gómez-Limón 

Sánchez-Camacho 

Biltgen None None None None 

Borg Barthet Commission v Luxembourg (2005) (acting CP and JR); 

Zentralbetriebsrat der Landeskrankenhäuser Tirols 

None None None 

Jürimäe Maïstrellis None None None 

 

1292 Above, Part 2, B.III.3. 
1293 Below, Annex D.II. 
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Lycourgas None None None None 

Table 7: Experience of Dicu Judges in previous cases; (P = President of the Court; VP = Vice-President of the Court; CP = 
President of a Five-Judge Chamber; JR = Judge-Rapporteur), by author 

ii. Avoiding the Case-Law 

The second element that facilitated disruption of the previous convergence is again the use of 

case-law by the Court. In Dicu, the Court ignored almost the entirety of its previous case-law 

on parental leave. There are three points to discuss in relation to this: first of all, the 

conspicuous absence of cases like Lewen, Österreichischer Gewerkschaftsbund, and Gómez-

Limón Sánchez-Camacho that would have supported its argumentation; secondly, the re-

interpretation of Kiiski; thirdly, the absence of cases such as Meerts and Chatzi, that would 

have forced the Court to discuss objectives related to parental leave that may (or may not) have 

shifted the perspective to a degree. 

The first notable point is that the Court, while holding that parental leave cannot be “treated as 

a period of actual work,” did not refer in this context to its case-law which held that the situation 

of workers on parental leave cannot be compared to that of “a man or woman at work.”1294 The 

Court appeared to shift its emphasis in this respect, no longer including the “special situation” 

argument. Rather, it stressed that it is the suspension of the employment contract that marks 

the difference between parental leave and active employment.1295 This point was already part 

of the “special situation” argument, but by isolating it from other considerations, it at last 

clarified what the reason for the incomparability is. It also for the first time connected this to 

the (Revised) Framework Agreement, which explicitly allows Member States to determine the 

status of the employment contract during parental leave in Clause 5(3). This means that where 

a Member State does not stipulate such a suspension but opts for a different model, the 

comparison between workers on parental leave and those in active employment may still be 

viable. It could thus be seen as a minor departure from the Lewen formula towards a more 

focussed scope of comparison, as it goes away from the fundamental claim of incomparability. 

However, since the “special situation” argument is neither mentioned nor referenced, this 

clarification may be called into question in subsequent decisions. 

Secondly, the only case-law on parental leave to which the Court referred was the Kiiski 

decision. It referred to the decision thrice. First of all, it made a reference regarding the “special 

 

1294 Lewen paragraph 37; Gómez-Limón Sánchez-Camacho paragraph 57. 
1295 Dicu paragraph 35; note, that this argument was absent in Gómez-Limón Sánchez-Camacho. 
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relationship formula” establishing the purpose of maternity leave.1296 Secondly, it also cited a 

part of that decision where it found that workers on parental leave remained workers for the 

purposes of EU law.1297 Here, it immediately relativised that argument, pointing out that this 

relationship is suspended during parental leave. Thirdly, and most interestingly, it found that 

parental leave “is not unforeseeable and, in most cases, is a reflection of the worker’s wish to 

take care of his or her child,” referring “to that effect” to Kiiski.1298 While it is true that Kiiski 

found maternity leave to be unforeseeable,1299 it never argued that parental leave was 

foreseeable. In fact, the paragraph cited by the Court held that parental leave is a) an individual 

right, b) granted to parents to enable them to take care of their child, and c) may be taken until 

the child has reached a given age of up to eight years.1300 This last aspect indicated that there is 

a flexible element in parental leave, since it does not necessarily have to be taken at a certain 

time. But it did not coin it as a reflection of the wish to take care of one’s child. It rather 

recognised that parental leave responds to a specific need of working parents, namely the need 

to take care of their child. Dicu reinterpreted this as reflecting a mere wish, disregarding the 

social reality that working parents find themselves in.1301 This helped the Court to bring Kiiski 

in line with its decision without actually discussing the case. Likewise, the central finding of 

Kiiski, that parental leave can present a burden akin to active employment, is neither mentioned 

nor discussed in Dicu.1302 This allowed the Court to present Kiiski as a case that saw parental 

leave primarily by contrast to maternity leave, rather than in its relationship to active 

employment. 

Finally, the Court did not discuss any aspect of its case-law on parental leave from cases such 

as Meerts or Chatzi. Since this case-law was largely based on the objectives connected to 

parental leave, the Court would have had to acknowledge the social reality that gave rise to the 

need for parental leave.1303 By ignoring this case-law, the Court was able to distance itself from 

the perception of parental leave based on these objectives, that recognised parental leave as a 

 

1296 Dicu paragraph 34. On this argument, see also the first case-study. 
1297 Dicu paragraph 35. 
1298 Dicu paragraph 32. 
1299 Kiiski paragraphs 41–43. 
1300 Kiiski paragraph 35. 
1301 See already above, II.1.a. 
1302 Kiiski paragraph 50. 
1303 Caracciolo di Torella, ‘Here We Go Again’, 883–84. 
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common-responsibility, without a difficult discussion about how these objectives would 

correspond with a perception of parental leave as a voluntary choice. 

iii. Avoiding the Discussion 

The disruption is, finally, helped by the terse reasoning of the Court which, similar to its use 

of case-law, allows it to stipulate an interpretation rather than justify it. While the Court did 

justify parts of its interpretation regarding the requirements for and exceptions to the 

accumulation of annual leave, its subsumption regarding periods of parental leave is at times 

very brief. I will discuss this further below as one of the reasons why the reasoning failed to 

establish a new convergence.1304 But I already want to point out that it also helped the Court to 

circumvent a discussion of the established objectives of parental leave and thus diverge from 

the perception that these would have implied. 

b. Converging Anew? 

The divergence from a previously established schema of perception does not, however, mean 

that the decision also created a new convergence around different schemata of perception. With 

regard to creating a new convergence around the preferred schemata of perception, the Court 

did not manage to establish panel consistency for the subsequent decisions,1305 nor anchor its 

reasoning in such a way that it would be easily transposable to other decisions.1306 

i. Where Did All the Judges Go? 

As seen in Österreichischer Gewerkschaftsbund, Grand Chamber decisions are very 

ambiguous when it comes to creating convergence in subsequent decisions. On the one hand, 

they carry a greater de facto legitimacy, since they come from a larger part of the Court. This 

gives them the chance to create convergence when there has previously been divergence. It is 

also more likely that the Judges deciding subsequent decisions, particularly the Chamber 

President, will have sat on the case. On the other hand, the larger number of Judges 

participating, combined with the single-voice approach and the collegiality of decision-making, 

may cause the decisions to be more ambiguous or terse in their reasoning where the Judges 

cannot agree on a common approach. 

 

1304 Below, b.ii. 
1305 Below, i. 
1306 Below, ii. 
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One of the reasons why Dicu may not have (immediately) created a new convergence is a lack 

of panel consistency. In both subsequent cases, neither the Chamber President nor Judge-

Rapporteur, and only one of the other Judges, had sat on Dicu. This is the manifestation of the 

latent problem that due to the sheer size of the Court panel consistency is not at all guaranteed. 

First of all, neither Praxair nor Caisse pour l’avenir des enfants were assigned to a Judge-

Rapporteur that also sat on Dicu. This would not in-and-of itself have been a problem if they 

were part of a chamber that included judges who had. However, this was not the case. Praxair 

was lodged at the Court on 23 July 2018. Safjan, who reported on it, was at the time of his 

appointment either in the Third Chamber,1307 or, due to regular rotation, already in the First 

Chamber. In either one, Bay Larsen would have been the only Judge who sat on Dicu. In Caisse 

pour l’avenir des enfants, Judge-Rapporteur Prechal was Chamber President for the Third 

(five-judge) Chamber and, as such, not assigned to any three-judge chamber. However, de facto 

each of the three-judge chambers consists of the Judges of a five-judge chamber without their 

President. The case was discussed by the Eighth Chamber, which corresponds to the Third 

Chamber. In either one, the only Judge who sat on Dicu was Biltgen. Hence, the assignment of 

Judge-Rapporteurs in both cases was unlikely to establish panel consistency. 

Usually, a degree of panel consistency should be created by the Presidents of the Five-Judge 

Chambers, since the five of them rotate on three permanent positions in the Grand Chamber. 

However, Dicu was decided shortly before a number of the Chamber Presidents finished their 

second term, meaning they were not eligible for re-election.1308 The only one who would have 

been eligible for re-election, Chamber President da Cruz Vilaça, did not remain at the Court 

and, in any case, had not sat on Dicu. Generally speaking, the tendency to re-elect Chamber 

Presidents increases consistency, since it reduces the turn-over in presidencies.1309 In this 

specific case, the problem was that most of them ended their second term at the same time. 

This is not a common occurrence. With the exception of 2018, when four out of five Chamber 

Presidents were not eligible for re-election, the only other time where a majority of Chamber 

Presidents were not eligible for re-election was in 2009, when three out of four finished their 

second term.1310 In 2024, it will be three out of five, which seems like a more manageable mix. 

 

1307 Where he remained until 09./10. October 2018. 
1308 Ilešič, Bay Larsen, von Danwitz, and Silva de Lapuerta, see Annex B. 
1309 Since the new system of three-year terms with the possibility of one re-election was introduced in 2003, 

only Bonichot was elected for two non-consecutive terms. All other Chamber Presidents were either re-
elected or were not re-appointed to the Court, see Annex B. 

1310 Jann, Timmermans, and Rosas, see Annex B. 
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Praxair included a former Chamber President, Bay Larsen, who sat on Dicu. In this sense, 

some stability was still created. However, due to no longer being Chamber President, his 

symbolic capital would have been reduced, and his connexion to the core of the Grand Chamber 

severed. 

Similar to Österreichischer Gewerkschaftsbund, then, the lack of panel consistency was caused 

by a combination of the assignment of Judges-Rapporteur who did not sit on the case and who 

were assigned to chambers where few Judges did, and simply timing, with the change in 

Chamber Presidencies. While the appointment of Judge-Rapporteurs, and indirectly the 

chambers, is in the President’s hands, the “exodus” of Chamber Presidents could have been 

influenced only to a small degree by “off-setting” the terms of the Chamber Presidents, which 

is usually the case. 

ii. Still a Schema without an Anchor 

An aspect over which the Court has greater influence than the subsequent panel consistency is 

the legal reasoning used in the case. An important point for convergence around the common-

responsibility schema had been the fact that the reasoning in Meerts, and later in Chatzi, 

anchored it in the objectives associated with parental leave via the directive and other legal 

instruments. The reasoning in Dicu seems, at least with regard to parental leave cases, not to 

have had a similar effect. Neither Praxair nor Caisse per l’avenir des enfants referred to Dicu 

in any way.1311 Praxair did also not pick up on any of its substantive arguments, whereas there 

seems to have been at least some effect in Caisse pour l’avenir des enfants. 

The reasoning in Dicu was primarily developed from the perspective of annual leave, not 

parental leave. The Court thus cited a lot of annual leave related case-law to establish the 

criteria by which it judged whether periods of parental leave are to be treated as periods of 

work. The Court also brought in one specific new argument, namely, that “[t]he objective of 

allowing the worker to rest presupposes that the worker has been engaged in activities which 

justify, for the protection of his safety and health […] his been given a period of rest, relaxation 

and leisure.”1312 This argument formed the core of Dicu, as it is the only part of the substantive 

 

1311 On this, see Annex F.II.18. 
1312 Dicu paragraph 28. 
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reasoning that had not been made in a previous case1313 and has been cited by subsequent 

decisions.1314 The effect of this was to draw attention away from parental leave and its 

objectives and towards annual leave and its objective by determining the criteria that must be 

fulfilled for a period of non-active employment to count as a period of work. But in contrast to 

cases such as Brandes, the Court was not able to ignore parental leave completely, and to the 

extent that it did engage with it, it revealed a perception of parental leave that stands in contrast 

to most of the case-law of the past eight years. 

The Court established, for example, that sick leave counts as a period of working time since it 

is unforeseeable and beyond the worker’s control, referring, i.a., to Article 5(4) of the Annual 

Holidays with Pay Convention.1315 That provision stipulates that “absence from work for such 

reasons beyond the control of the employed person concerned” shall be counted as periods of 

service. But the Court never established under which conditions a reason is beyond a worker’s 

control. Nor did it discuss why parental leave is not beyond a worker’s control. It merely 

stipulated that it reflects a worker’s wish to take care of their children. Had it taken into account 

the objectives which it had identified with parental leave, it may still have reached the same 

conclusion,1316 but it would have had to address the fact that parental leave responds to a need 

as much as to a wish, and may have thus characterised parental leave differently. The 

characterisation of parental leave as a “wish” thus did not anchor the voluntary-choice schema 

in any grammatical, systemic, or teleological way. 

Nor did it anchor the special-advantage schema. It stipulated an analogy between parental leave 

and the so-called “Kurzarbeit Null,”1317 as being different from sick leave due to the worker not 

being subject to physical or psychological constraints caused by illness.1318 It did not, however, 

actually compare “Kurzarbeit Null” with parental leave to see if this analogy made sense. It 

 

1313 As, for example, its argument based on Article 5(4) of the Annual Holidays with Pay Convention (ILO 
Convention No 132 of 24 June 1970), that periods of sick leave must count as periods of work since they 
are unforeseeable and beyond a worker’s control, Dicu paragraph 32. 

1314 Hein, C-385/17, paragraph 27, Verhoven Kasatsionen sad na Republika Bulgaria and Iccrea Banca, C-762/18 
and C-37/19, paragraph 58, job-medium, C-233/20, paragraph 28. 

1315 ILO Convention No 132 of 24 June 1970 
1316 This is, in fact, what happened in the Advocate’s General opinion, where the Advocate-General does take 

into account the objectives associated with parental leave only to find that with regard to the specific 
aspect of what happens to the employment contract, the Revised Framework Agreement leaves it to the 
Member States to determine its status, Advocate-General Mengozzi, Opinion of 20 March 2018, Tribunalu 
Botoşani and Ministerul Justiției v Maria Dicu, C-12/17, ECLI:EU:C:2018:195, paras 23–29. 

1317 A government-subsidised reduction of working hours down to zero in times of economic crisis. 
1318 Dicu paragraph 33. 
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did not discuss what possible constraint workers on parental leave may be facing – constraints 

which the Court in Kiiski had compared to being in active employment.1319 

Finally, the Court pointed out that “[t]he situation of a worker on parental leave is equally 

different to that of a worker who has exercised her right to maternity leave.”1320 It then went on 

to define the purpose of maternity leave, but did not compare this in any way to whatever 

objectives parental leave may have.  

Those parts of the justification that relate to parental leave remain relatively terse and without 

deeper argumentation. This makes it difficult to transpose their logic to subsequent decisions, 

although, just as in Lewen or Gómez-Limón Sánchez-Camacho, the specific result, for example 

that parental leave reflects a worker’s wish to take care of their child, may be picked up 

subsequently to replace such reasoning. 

One exception to this is the already mentioned clarification regarding the status of an 

employment contract during parental leave, where the Court built on Clause 5(3) Revised 

Framework Agreement. And this seems to be a clarification which may have been picked up 

in Caisse pour l’avenir des enfants. In that case, similarly to Dicu, the Court points out that a 

worker applying for parental leave seeks to suspend their employment relationship. The Court, 

however, referred to Hliddal and Bornand, rather than Dicu, as a source for this position. In 

contrast to Dicu, it also did not point towards Clause 5(3) Revised Framework Agreement, 

according to which the exact status of the employment contract is left for the Member States 

to decide. At the same time, the focus on the suspension as the aim of parental leave is closer 

to Dicu than the ambiguous formulation used in Lewen, Gómez-Limón Sánchez-Camacho or 

Hliddal and Bornand, where it remained open whether suspension of the contract, reception of 

parental leave benefits, or other factors were the reason for the incomparability. Hence, in this 

regard, Dicu may have created a minor anchor for the “special advantage” schema. The 

suggestion would then be that workers on parental leave are incomparable with workers in 

active employment insofar as their employment relationship is suspended according to national 

law. 

 

1319 Kiiski paragraph 50. 
1320 Dicu paragraph 34. 
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c. Back in the Routine 

Particularly with regard to Praxair, a reason for the lack of impact of Dicu may simply have 

been that the Judges concerned saw the case as a routine successor to Meerts, similar to 

Lyreco.1321 As a consequence, they may have stayed in the routine rather than disrupting what 

was established by those cases by overriding the already consecrated schemata. Praxair, like 

Lyreco, was dealt with in a five-judge chamber without an Advocate-General opinion. Like 

Lyreco, it drew in its reasoning mostly on Meerts (and Lyreco) and does not shy away from 

transposing that reasoning to a different situation: Meerts had found the comparability between 

workers on parental leave and those in active employment in the context of Belgian legislation 

which stipulated that the former continued to accrue.1322 Praxair generalises one of the 

arguments made in this context, that the termination of an employment contract relates to the 

full-time contract even where the worker is on part-time parental leave,1323 and transposes it to 

the French system without establishing whether workers continued to accrue years of 

service.1324 No mention was made of the suspension of the employment contract during this 

time, as was central to Dicu. 

d. Summary and Further Considerations 

In contrast to Österreichischer Gewerkschaftsbund, Dicu was given symbolic capital by being 

included in the “most important judgments of the year” section of the annual report and in the 

Judicial Activity Report which the Court has issued separately since 2014.1325 The judicial 

activity report refers not only to the characterisation of annual leave, but also repeats key 

formulations about the characterisation of parental leave – including that it reflects a worker’s 

wish to take care of their child. Hence, its legacy may not yet have been decided and may well 

end-up impacting parental leave as well as annual leave. This makes it more surprising in any 

case that the judgment is not acknowledged at all in Praxiair and Caisse pour l’avenir des 

 

1321 See, for example, Kullmann and Glowacka, ‘Calculating Compensation Payments’, 64; Daniel Hlava, 
‘Anmerkungen zu EuGH, Urt v 8.5.2019, Rs. C-486/18 (RE ./. Praxair MRC SAS) ECLI:EU:C:2019:379’, 
Zeitschrift für europäisches Sozial- und Arbeitsrecht, 2020, 34; Sagan, ‘Aktuelle Rechtsprechung’, 59.  

1322 Meerts paragraphs 51–55. 
1323 Meerts paragraph 55. 
1324 Praxair paragraph 53. 
1325 CJEU, Annual Report 2018: The Year in Review. (Luxembourg: Publications Office, 2019), 25, 

https://data.europa.eu/doi/10.2862/588940; CJEU, Annual Report 2018: Judicial Activity: Synopsis of the 
Judicial Activity of the Court of Justice and the General Court. (Luxembourg: Publications Office, 2019), 99–
100, https://data.europa.eu/doi/10.2862/900014. 
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enfants. Both of those cases made it into their respective “most important judgments of the 

year” section but not into the judicial activity report, which usually has a longer summary of 

them.1326 In both cases, the annual report merely mentions their result rather than their 

reasoning. In Praxair in particular, the report merely mentions the equal pay dimension of the 

case. It is far too early to see if and how this may influence subsequent case-law on parental 

leave, considering that one of them presents itself as a spiritual successor to the already deeply 

anchored Meerts decision and the other is a decision by a three-judge chamber.  

It is also too early to judge whether Dicu managed to disrupt the convergence established in 

the years before it or whether it merely diverged from it without lasting effects on the 

perception of parental leave. For now, the centrality of ensuring some form of panel 

consistency through the appointment of Judge-Rapporteurs is confirmed. The same holds true 

of the usefulness of anchoring the reasoning with regard to parental leave itself in the directive 

or other legal provisions. The Court appears to have attempted to make the decision primarily 

about annual leave, but in doing so had to take a perception of parental leave that remained 

largely unjustified. This seems at first sight to be confirmed by the way the decision has been 

cited in subsequent cases. As before, another visible element was the strong pull towards 

routinisation, which was evident in Praxair. 

V. Conclusion 

In many ways, this case-study presented more puzzles than the first one. The development of 

the case-law appears more erratic. In analysing the cases for the dominant schemata of 

perception, I have identified five questions. First of all, I wondered about the apparent lack of 

impact of perceiving parental leave as a voluntary choice and a special advantage in the early 

Lewen case, as subsequent cases avoided the discussion completely. I then asked the same 

about Österreichischer Gewerkschaftsbund. This decision followed the same perception as 

Lewen; yet, despite being the first, and for a long time the only, Grand Chamber decision it was 

almost completely ignored by subsequent decisions. I thirdly, looked at the two clashing cases 

of Gómez-Limón Sánchez-Camacho, which followed the schemata enshrined in Lewen, and 

Meerts, which instead perceived parental leave as a common responsibility and parents as 

 

1326 For Praxair, see CJEU, Annual Report 2019: The Year in Review. (Luxembourg: Publications Office, 2020), 
41, https://data.europa.eu/doi/10.2862/123709; For Caisse pour l’avenir des enfants CJEU, Annual Report 
2021: The Year in Review (Luxembourg: Publications Office, 2022), 66, 
https://data.europa.eu/doi/10.2862/876841. 
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workers. I then looked at the period of relative stability following Meerts, during which the 

Judges appeared to converge around the “common responsibility” schema, but, notably, not 

around the “parents-as-workers” or “special advantage” schema. Finally, I looked at the Grand 

Chamber decision of Dicu, which interrupted this stable period with a perception built on the 

“voluntary choice” and “special advantage” schemata, but was not reflected in the two cases 

that followed it. 

The low impact of Lewen was easily explained by the fact that it was a chamber decision, 

despite the novelty of the legal regulations involved. Additionally, only three Judges of the 

five-judge chamber sat, and, consequently, the likelihood that subsequent cases would be heard 

by the same panel was low. It was further lowered as none of these Judges were appointed 

Judge-Rapporteur. This coincided with a terse, scarcely reasoned argument about the special 

situation of workers on parental leave to establish their incomparability to other workers to 

create a decision that had no personal connexion to the two subsequent cases and also provided 

little in the way of legal argumentation for them to connect with, making convergence more 

difficult than simply choosing to avoid the issue. 

Österreichischer Gewerkschaftsbund was more difficult to explain. However, a combination 

of the influx of Judges due to the enlargement that led to oversized five-judge Chambers and 

the President appointing a relatively new Judge-Rapporteur for both Commission v 

Luxembourg (2005) and Kiiski led to low panel consistency. As Österreichischer 

Gewerkschaftsbund also provided very compartmentalised reasoning that did not lend itself 

easily to generalisation, it also failed to create convergence through legal reasoning. Finally, 

the Court’s approach to case-law meant that subsequent cases were able to simply ignore the 

decision. 

The divergence between Gómez-Limón Sánchez-Camacho and Meerts can be explained 

similarly: the same chamber decided both cases but its size led to the rotation of two Judges. 

The core insight here was that the teleological reasoning in Meerts, that anchored its legal 

arguments in objectives connected to primary and secondary EU law and policy, proved much 

more successful in creating convergence than the contextual reasoning in Gómez-Limón 

Sánchez-Camacho. Importantly, compared to broader terminology like gender equality, it 

presented relatively concrete objectives and purposes through which parental leave cases could 

be perceived as a common responsibility. 
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The convergent effect of these objectives was particularly observable throughout the stabilising 

period, especially after Chatzi expanded on them. This period also indicated how reappointing 

Judge-Rapporteurs to create panel consistency (which was lacking in the outlier decision 

Hliddal and Bornand) and dispensing with the Advocate-General opinion to create 

routinisation further incentivise convergence (with routinisation in a different direction, 

namely annual leave, being the main explanation for the outlier decision Brandes). However, 

the period also showed that this required a dominant schema, which did not exist on the 

comparability distinction between the “parents-as-workers” and “special-advantage” schemata. 

Here, the routinisation rather had the effect of pushing matters of comparability aside. The fact 

that no dominant schema was established could also be linked to the fact that the Court seldom 

explains why a comparison is made, with which comparators, and what is to be considered 

relevant about it. Panel consistency was insufficient to make up for this lack of convergence 

creating arguments. 

While the stabilisation period showed the potential to create continuity as regards the purposes 

of parental leave, the disruption brought by Dicu showed that the case-law approach allows for 

divergences even where schemata seem to be strongly embedded. In that case, the Judges did 

not only ignore most of the previous case-law. The terse style of argumentation also allowed 

them forego any discussion of the purposes of parental leave, presenting it instead as a 

voluntary choice and special advantage. It also showed that Grand Chamber decisions always 

hold the potential for divergence with more Judges deliberating on more fundamental 

questions. Its failure to create convergence around its schemata of perception can not only be 

linked to its terse argumentation, but also the fact that once again, there was a lack of panel 

consistency as a consequence of the appointed Judge-Rapporteur, this time accompanied by 

the end of term for all Chamber Presidents who sat on Dicu. 

With regard to the annual report, the findings are similar to the first case-study. Over the years, 

some cases have had a considerable impact without appearing in the Annual Report, such as 

Commission v Luxembourg (2005) or, to a lesser degree, Lewen, while Dicu which appeared 

in the Annual Report and specifically referenced the argument that parental leave is a reflection 

of a worker’s wish to take care of their child, did not impact the two subsequent decisions. 

The same is true with regard to gender, seniority, and legal culture. Österreichischer 

Gewerkschaftsbund, which included three women Judges, was decided similarly to Lewen and 
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Gómez-Limón Sánchez-Camacho, which included none.1327 At the same time, all-male panels 

in Zentralbetriebsrat der Landeskrankenhäuser Tirols and Chatzi did not diverge from the 

perception of other panels during the stabilisation period that included women Judges. With 

regard to seniority,1328 there were, once again, very junior Judge-Rapporteurs like Borg Barthet 

in Commission v Luxembourg (2005) and Malenovský in Kiiski who diverged from the Grand 

Chamber decision Österreichischer Gewerkschaftsbund, and very senior ones as Levits in 

Dicu. On legal culture, the second case-study contradicts the findings of the first .While the 

first one indicated that the Nordic enlargement may have helped establish the equal-carers and 

reconciliation schemata, there is no correlation between schemata and legal culture in the 

second case study. Commission v Luxembourg (2005) and Griesmar confirm, however, that 

enlargements, particularly the large 2004-enlargements, can help to disrupt established 

schemata, It also show that that divergence may be created in those instances particularly if 

there is a change in the panel size and composition, with Österreichischer Gewerkschaftsbund, 

a Grand Chamber decision, being followed by two five-judge panel compositions with little 

panel consistency. 

Looking at the Judges involved, it is also notable predominancy of academics among the Judge-

Rapporteurs during the stabilisation period. Most of the cases are reported on by Prechal and 

Safjan, with Rosas and Malenovský reporting on one case.1329 This means that of the three 

turning points in this case-study, Kiiski, Meerts, and Chatzi, two were reported on by Judges 

with a mixed background in academia and the senior judiciary. Meerts, however, perhaps the 

most central one, was reported on by Lõhmus whose background is also in the senior judiciary. 

Notably, however, the one Grand Chamber decision occurring during the stabilisation period, 

Dicu. The case was reported by Levits, a former judge and politician from Latvia (who would 

go on to be President of that country). The fact that Levits did not appear to belong to the “inner 

circle”1330 may help to explain the lack of impact that this decision had, and indicate why it 

diverged from a previously stable case-law. However, Levits is not alone in this: 

 

1327 Annex D.II. indicates the gender of each Judge 
1328 Annex C.II.2. contains an overview of the cases which includes the years the Judge-Rapporteur had been at 

the Court. 
1329 Again, if not noted differently, the professional background of each Judge is taken from Chalmers, ‘Judicial 

Performance’; for Malenovský, however, Chalmers does not report an academic background despite his 
years at Masaryk University, Brno. 

1330 He had, on average, 1,33 Grand Chamber appointments/years and was never elected as a President of a 
five-judge chamber. All averages for Grand Chamber assignment are taken from Krenn, ‘A Common Sense 
of Purpose’. 
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Malenovský,1331 Ó Caoimh,1332 and Safjan1333 also do not appear to belong to this inner circle. It 

is also noteworthy that Caisse pour l’avenir des enfants, which did not follow the Grand 

Chamber decision, was reported on by Prechal, who, at this point, was President of a five-judge 

chamber. With regard to chamber presidencies, it is no surprise that these were held by Judges 

of the inner circle. With the exception of Commission v Luxembourg (2007), to which I will 

return momentarily, and the reasoned order in Brandes, which was chaired by Malenovský, all 

decisions were chaired by Judges that can be considered part of the inner circle, like future 

President Lenaerts,1334 future Vice Presidents Tizzano1335 and Bay Larsen,1336 and the prominent 

Ilešič chamber that was central during the stabilisation period.1337 The professional background 

of the (Chamber) Presidents is very diverse. Looking at the central cases, it is notable that 

Kiiski, and Chatzi, were chaired by Judges with at least an academic background (Lenaerts and 

Tizzano), whereas Meerts, probably the turning point in the study, was chaired by Cunha 

Rodrigues, whose background is in the civil service. If we look at the divergent decision of 

Gómez-Limón Sánchez-Camacho, however, we find also an academic, Rosas, as Chamber 

President. Considering that this decision came after Commission v Luxembourg (2005) and 

Kiiski, but before Meerts, the parents-as-workers and common-responsibility schemata were 

not yet fully entrenched. The decision could be seen in the tradition of Lewen and 

Österreichischer Gewerkschaftsbund. After all, Commission v Luxembourg (2004), the case 

that first created divergence from the early case-law, was both chaired and reported on by Borg 

Barthet. Borg Barthet, a civil servant, is used by Krenn as the example of a Judge who despite 

long years of service never made it to the inner circle of the Court.1338 He also was never elected 

as President for a five-judge chamber and only chaired this case because Rosas, President of 

his chamber, did not participate. 

 

1331 He had, on average, 1,67 Grand Chamber appointments/year and was never elected as a President of a 
five-judge chamber. 

1332 He had, on average, 1,47 Grand Chamber appointments/year and was never elected as a President of a 
five-judge chamber. 

1333 He had, on average, 1,48 Grand Chamber appointments/year and was never elected as a President of a 
five-judge chamber. 

1334 Lenaerts also leads Krenn’s statistic with 4 Grand Chamber appointments/year. 
1335 Tizzano was elected Chamber President twice, but was only rarely appointed Judge-Rapporteur for Grand 

Chamber cases, 1,45 appointments/year on average. 
1336 He had, on average, 3,45 Grand Chamber appointments/year and was elected twice as a President of a 

five-judge chamber. 
1337 He had, on average, 3,34 Grand Chamber appointments/year and was elected twice as a President of a 

five-judge chamber. 
1338 Krenn, ‘A Sense of Common Purpose’, 198; Borg Barthet has an average of 0,98 Grand Chamber 

appointments/year. 
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This leaves us with a mixed image: on the one hand, we can see a tendency in which academic 

capital correlates with increased convergence both for the Judge-Rapporteurs and the Chamber 

Presidents. However, we also see academic capital as important instances of divergence. 

Likewise, the most central case that established the arguments that anchored the schemata 

around which the convergence was created did not have academics in the two most important 

decisions. The case study also indicates that the position of Judge-Rapporteur in this legal field 

was not commonly given to members of the Court’s inner circle, which suggests a certain 

distance between the topic and the centres of power in the Court. Levits engagement as Judge-

Rapporteur for the only Grand Chamber decision can more easily be explained by his 

experience in cases involving the intersection of annual leave and parental leave than with his 

proximity or distance to Court President Lenaerts. The relative lack of durability of Dicu also 

shows a clear connexion to Judges Safjan and Prechal already being experienced in matters of 

parental leave, considering that both of them had already reported on multiple cases. It is 

possible, however, that either may have been more open to the Dicu perception had that 

judgment been drafted by a member of the inner circle. 

Overall, the second case-study confirms many of the results of the first, including the fact that 

panel consistency and reappointment of Judge-Rapporteurs is not enough in itself to create 

convergence, and that divergence cannot be prevented completely, even where case-law 

appears stabilised, as the Court can easily ignore or reinterpret earlier decisions. It adds to this 

an indication that teleological argumentation appears most successful in creating convergence 

where it focusses on more concrete objectives and connects them with the legal acts to be 

interpreted or recognised policies. Finally, there is a strong indication that dispensing with the 

Advocate-General opinion furthers routinisation, however this does not necessarily mean 

convergence around specific schemata of perception. It requires a dominant schema of 

perception and the lack of alternative, equally or more established schemata of perception that 

can more easily be accessed. 
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D. Conclusion 

In this thesis, I have tried to understand how different aspects of the Court’s working process 

influence the stability of decision-making by its Judges by analysing their relationship with the 

continuity and discontinuity of the Court’s case-law. Following Bourdieu, I understood 

decision-making to be informed by the Judges’ habitus, inculcated schemata of perception used 

to make sense of the world. In relation to law, this means that Judges perceive the fact-situation 

that makes up the case through such schemata. In a study that was not purely doctrinal, but 

rather combined doctrinal aspects with socio-legal methods, I investigated how these schemata 

are stabilised at the Court in a three-step process: I first identified structural factors of decision-

making at the Court. I then unpacked and examined them in two case-studies where the 

perception on related cases converged or diverged. And finally, I drew qualitative inferences 

on the impact that the structural factors had on this convergence or divergence. 

In contrast to much of the existing literature, I drew the focus away from individual factors, 

and considered instead their mutual interaction. This allowed me to avoid a skewed perspective 

that overemphasises individual roles, such as that of the Judge-Rapporteur. Focussing on this 

interaction also allowed me to combine internal perspectives to law, such as methodology 

considerations, with external ones, as is common in political science and sociology. Herein lie 

the main contributions of this thesis. First of all, it increases our understanding of judicial 

decision-making by bridging internal and external perspectives. In combining legal with extra-

legal elements, taking seriously the internal perspective of law without succumbing to legal 

formalism, it shows that legal decision-making cannot be reduced to a simple game in which 

Judges position themselves based on political preferences. Judges take law and legal arguments 

seriously and can be convinced by them. While the thesis confirmed that aspects like panel 

consistency increase the chances of convergence, this alone was not enough. It would not be 

surprising to find the same Judges passing decisions that reveal the same schemata of 

perception. But panel compositions regularly change, so that majorities in the deciding panel 

can shift. Certainly, socialisation plays a role in getting new joiners to converge around 

established concepts, and the thesis confirms that routinisation plays a major part in creating 

convergence. However, throughout the case-studies, it was easier to create convergence around 

schemata of perception that were anchored in legal reasoning with clear objectives or criteria. 

Even so, it also showed how Judges do perceive cases differently and, if given the opportunity 

by sloppy reasoning, may try to diverge from earlier decisions, for example by reinterpreting 
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them. This should inform our thinking about the nature of legal decision-making. In this sense, 

it presents a nuanced and comprehensive picture of the process of decision-making. It further 

contributes to many normative discussions about the Court’s decision making process. The 

focus was on the impact of the factors, not their desirability. It was an exercise in understanding 

the process of decision-making as a whole, rather than the acceptability of individual aspects 

of it. While the thesis itself is not normative, it helps to inform numerous normative debates. 

Debates about individual aspects of the Court’s decision-making, such as the single voice 

approach, may favour convergence, stabilising the case-law and increasing legal certainty, or 

divergence, allowing for more representativeness and adaptability. This thesis helps to better 

understand the impact of such factors and provides more context, particularly by calling 

attention to the potential knock-on effects of changing individual factors. Finally, the thesis 

contributes to the growing methodological arsenal for analysing the Court of Justice. It presents 

a workable mix of socio-legal and legal analysis that allows judgments to be connected to 

external factors without reducing them to a win/lose dichotomy. Using schemata of perception 

as a middle way between doctrinal legal discourse and assigning political positions to legal 

solutions (along the integration/counter-integration spectrum) allows both sides to be taken 

seriously. It requires a deep analysis of the case-law and a solid socio-theoretical framework, 

but it manages to bridge the gap between the two and allows for the actual integration of 

insights between legal and socio-legal discourse. 

I began the thesis by looking at the working culture and decision-making process at the Court, 

factors such as the chamber system or the accepted methodology. Under this objective structure 

the Judges struggle to impose their perception of the case. I identified a set of ten structural 

factors: (1) The President’s role in appointing the Judge-Rapporteur, suggesting the chamber 

composition, and shaping the perception of a decision through their representative function; 

(2) the Chamber Presidents, particularly as the connexion between Grand Chamber and smaller 

formations; (3) the Judge-Rapporteur as the Judge most familiar with the case; (4) the larger 

chamber formations as sites of more fundamental struggles about perception; (5) the smaller 

formations as indicating routinisation; (6) the dispensation of the Advocate-General opinion as 

an indication of routinisation; (7) the single voice approach or collegiate decision-making, as 

allowing outvoted Judges to shape the resulting perception; (8) the focus on (meta-)teleological 

reasoning as incentivising convergence on abstract concepts; (9) the approach to case-law as 

allowing both to build a connexion to previous decisions and to reinterpret them; (10) the 

terseness of the argumentation as a cause of ambiguity. 
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I then then analysed the effect of these factors in two case-studies. The first case-study 

concerned cases of men trying to access childcare-benefits reserved for the mother of the child. 

The case-law, which spanned from 1983 until 2020, showed an unstable perception until the 

end of the 2000s, when convergence began around a perception of parents as equal carers and 

a reconciliation of care and work. The second case-study looked at cases concerning the access 

of workers on parental leave to certain benefits, from 1999 until 2021. Here, too, convergence 

began at the end of the 2000s, particularly around a perception of parental leave as a common 

responsibility; however, in contrast to the first cast-study, this schema remained more volatile, 

with a prominent Grand Chamber decision diverging from it. 

The final step was the qualitative analysis of how the structural factors of decision-making 

contributed to convergence or divergence during these different periods. I assessed in particular 

the iterative interactions of the factors. The main finding of this thesis highlighted how the 

same factors that can be used strategically to create convergence, can also cause divergence to 

persist when combined with other factors. In creating convergence, the socialisation of Judges, 

whether they are new to the Court or to the specific legal field, is of particular relevance. The 

case-studies indicate that this socialisation is indeed, as has been theorised before, the product 

of routinisation in smaller chambers and without Advocate-General opinions, as well as the 

position of the President of the Court with their organisational authority.1339 However, the 

studies indicate that certain elements implicitly limit the likelihood of convergence at the Court, 

and thus may lessen the usefulness of the convergence-creating factors, if they are not 

combined with other factors. This was particularly the case with the terse reasoning, 

particularly in larger formations, that is a probable result of the collegial approach to decision-

making.1340 Other factors, such as the regular turnover and approach to case-law, create a greater 

level of basic flexibility in its case-law.1341 

I. How and Where was Convergence Achieved? 

An expected result of this thesis is the fact that there is no single factor that can be used to 

create convergence among the Judges. Convergence was created as a result of panel 

consistency, routinisation, and certain forms of (meta-)teleological argumentation. This 

 

1339 Below, I. 
1340 Below, II. 
1341 Below, III. 
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combination of factors created and enshrined schemata of perception that were anchored in 

legal arguments, thus incentivising Judges to adopt them as their own, or aligning their habitus 

with them. However, this depended heavily on the context, as routinisation and (meta-

)teleological argumentation in particular did, when interacting with other factors, also lessen 

the convergent pull.1342 There is an indication in the case-studies, that increase routinisation can 

be (negatively) related to the emergence of an inner circle at the Court. In both studies, most 

Judge-Rapporteurs during the stabilising periods were not part of the Court’s inner circle. This 

should come as no surprise, considering that those Judges are distinguished partly due to their 

reporting on none-routine cases in the Grand Chamber. The routine cases, in contrast, should 

be given to “newer” Judges who can thus be socialised and prove that they understand and 

incorporate the Court’s legal culture. Notably, however, Prechal’s reporting in Leone and 

Leone in the first case-study suggests that members of the inner circle could be strategically 

employed to “correct” the case-law when the routine is interrupted. It should be remembered 

that the mechanism to increase routinisation, the establishment of the Grand Chamber with its 

core of the President, Vice President and Chamber Presidents, not only created or 

institutionalised the “inner circle.” It also outfitted the Chamber Presidents with the necessary 

social and symbolic capital to fulfil the function off overseeing the more routine cases and 

ensure that they do not diverge from established perceptions. In this sense, routinisation goes 

hand in hand with both decreasing the symbolic capital of the appointment as Judge-Rapporteur 

to these cases, and increases the social capital of those who monitor them. On the other hand, 

there is no strong indication in the case-studies that the increased academisation of the Court’s 

membership led to the increase routinisation. Judges with academic backgrounds appear in 

central positions both during the stabilisation periods and before. They often follow the 

convergent path set out before hand, but at times also diverged from it (prominently Safjan as 

Judge-Rapporteur in Betriu Montull and Rosas as Chamber President in Gómez-Limón 

Sánchez-Camacho). Likewise, there are hugely influential decisions, such as Griesmar, that 

were drafted by Judges with and academic background, but also Meerts, where no central 

position was occupied by holders of academic capital.  

Panel consistency, that is, the same or a similar panel deciding successive cases, can be 

observed as a likely cause of the increased convergence during the stabilising periods in both 

the first and the second case-study. Commission v Greece (2009) and Roca Álvarez were even 

 

1342 See below, II.. 
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decided by the exact same panel, although the roles of Chamber President and Judge-

Rapporteur were changed. In some cases, the consistency was a result of the reappointment of 

the Judges-Rapporteur of the previous case, as in TSN and YTN and Lyreco in the second case-

study. Usually, however, it was sufficient to appoint a Judge-Rapporteur who either sat on the 

previous case or sat on a panel with many colleagues that did so. The result of a high level of 

panel consistency is commonly that the Chamber President was also the same, so that even 

where the Judge-Rapporteur changed, the Chamber President could possibly use their symbolic 

capital to uphold convergence. However, in this regard, Judge-Rapporteurs are a much easier 

way to increase convergence, as they can be continuously reappointed, whereas Chamber 

Presidents have limits to their terms of office.  

This draws attention to the office of the President. Since the President appoints the Judge-

Rapporteur and suggests the panel composition, it is in their hand to create these levels of panel 

consistency. While a certain specialisation in expertise seems achievable, panel compositions 

can hardly take into account all subfields of European Union law, particularly relatively small 

field such as childcare law. The appointment of Judge-Rapporteurs is a much finer tool, that 

can secure a certain base-level of panel consistency. This requires a President to be not only an 

administrator of the Court but also an administrator of its case-law. That is not to say that they 

would take an interest in each individual outcome and try to predetermine it, but that they have 

an awareness of particular subfields or issues of the law. Considering the complexity and 

breadth to which European Union law has grown, as well as the workload of the Court, this is 

not likely to be the case for every particular issue in any field, or even all fields. Additionally, 

panel consistency is not the only issue that a President has to worry about. Workload of 

individual Judges, socialisation of new members, and ensuring that there is not just one 

specialist for each field are all possibly competing values. Hence, there is always likely to be 

room for divergence at least on certain issues. Besides, a President can also use the appointment 

and the panel composition to disrupt a dominant schema of perception. Hence, changes in the 

presidency always bear the chance or risk of divergence in certain fields. The recent tendency 

to re-elect Presidents, however, indicates that consistency is currently valued by the Court’s 

members. Finally, regular turnover at the Court can occasionally lead to changes in a panel 

between the appointment of the Judge-Rapporteur and the hearing, or the hearing and the 

decision, and thus make it more difficult for the President to predict which chamber will in fact 

decide a case. 
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However, panel consistency, except where perfect, is not a guarantee of convergence around 

the same perception. Cases like Griesmar and Lommers and Betriu Montull and Leone and 

Leone in the first case-study, and Gómez-Limon Sánchez-Camacho and Meerts in the second 

show that small changes in the panels can lead to divergent perceptions. This is particularly the 

case where the Judge-Rapporteur changed, as the Judge-Rapporteur’s symbolic capital 

positions them well to present their potentially divergent view, as in Leone and Leone, where 

Prechal as the new Judge-Rapporteur had extensive experience with the Court’s equality and 

childcare law, which she had studied and critiqued during her academic career. On the other 

hand, contrary to my expectations, reappointing Judge-Rapporteurs, or Judges who had sat on 

previous cases, did not in itself create convergence where it did not also lead to higher levels 

of panel consistency. For example, the Judge-Rapporteur in Abdoulaye previously sat on 

Commission v France (1988), whose Judge-Rapporteur in turn had been on both Commission v 

Italy (1983) and Hofmann. In these cases, panel consistency was relatively low, and it is 

entirely possible that the Judge-Rapporteur was outvoted in either of the cases. However, 

Gómez-Limon Sánchez-Camacho and Meerts show that even the cases with the same Judge-

Rapporteur can diverge. This indicates that the role of the Judge-Rapporteur should perhaps 

not be overstated. While being the first Judge to present the case to their colleagues places them 

in a good position to encourage convergence around their perception, their fellow Judges are 

also experienced lawyers who will critically assess their presentations and drafts. It also points 

out a second element, namely that these divergences, despite high levels of panel consistency 

or experienced Judge-Rapporteurs, usually occurred when there was not yet a clearly 

established dominant perception. Panel consistency thus appears to be particularly effective 

where it happens repeatedly enough that a dominant schema emerges – so that some stability 

exists around which Judges can converge. 

Routinisation thus interacts with panel consistency to create a greater convergent pull. It 

incentivises Judges to reduce their workload by perceiving cases marked as “settled” through 

established schemata. In both case-studies, there were periods of stabilisation that were marked 

by increased routinisation. In the first case-study, where most of the early cases were discussed 

in Small Plenary formations, this occurred when the Court started using a five-judge chamber 

more regularly. In the second-case study, where larger formations had scarcely been used, with 

the exception of Österreichischer Gewerkschaftsbund, the stabilisation period was marked by 

an increase in decisions with no Advocate-General opinion. The second case-study also 

indicates that where a case is presented as a follow-up to a previous case, convergence was 
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more likely. Lyreco and Praxair in particular largely followed the reasoning in Meerts despite 

partly applying different legal provisions. However, using chambers early on can also cause a 

“false” routine: despite being the first case to interpret the Parental Leave Directive, Lewen was 

decided by a chamber, which would indicate to the Judges that it was not all that new. And 

indeed, the perception in that case largely resembled the Court’s perception of childcare in 

general prior to that Directive. In contrast to the first case-study, then, there was no “switching” 

to chambers to indicate that the matter was now settled. The use of chambers in particular 

seems to indicate routine only where there was previously a Grand Chamber decision that could 

be perceived as an example. 

The final element during the stabilisation periods in both case studies, that may explain the 

increased convergence, is the legal argumentation. Particularly the second case-study shows 

that the arguments of Meerts and Chatzi were quite successful in creating convergence where 

anchored teleologically in concrete aspects of the Parental Leave Directive, primary European 

Union law, or policy goals as expressed in the Community Charter. This is a marked difference 

to other teleological reasoning, as in Gómez-Limón Sánchez-Camacho, where the Court argued 

negatively that a certain purpose was not expressly stated in the general considerations. This 

worked on two levels, by first determining the relevant objectives of a Directive and secondly 

providing concrete arguments that could be transplanted to subsequent cases. This concreteness 

meant that convergence stabilised perceptions around them more strongly than convergence 

around abstract principles such as equality, the meaning and application of which are often 

contested, or undefined legal arguments such as the special relationship in the first case-study 

- the meaning of which remained ill-defined until Syndicat CFTC some 36 years after it was 

originally formulated. The first case-study also showed the relevance of establishing concrete 

criteria. In this case, both Griesmar and Lommers provided concrete criteria under which the 

positive action exception was inapplicable. These proved decisive in many of the decisions in 

the stabilisation period. In the case of Lommers, this criterion was originally only one aspect 

of the proportionality test that was even outweighed; yet it was reinterpreted later on as decisive 

on its own. 

While these factors were all expected to create convergence and largely functioned as 

anticipated, this was not the case for all. 

First of all, the President’s symbolic power to frame the interpretation of previous decisions 

through their inclusion in the Annual Reports did not take effect in most cases. Certain cases 
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that made it into the Annual Reports were commonly cited. In the first case-study, Griesmar 

was one of the most widely cited cases, particularly with regard to the comparability of mothers 

and fathers when bringing up children. In the second case-study, Meerts or Chatzi were both 

often cited with regard to the objectives they established for parental leave. In all three cases, 

this was an aspect highlighted by the Annual Report. However, the same is true for cases that 

did not make it into the Annual Report such as, in particular, Hofmann and the special 

relationship formula, or Commission v Luxembourg (2004) with regard to the purpose of 

parental leave. Likewise, some cases that did make it into the Annual Report were scarcely 

referred to at all in later decisions, such as Abdoulaye, or were referenced but did not commonly 

engage with the arguments emphasised in the Annual Report, as in the case of Betriu Montull 

- where only three out of eleven citations addressed the special relationship and the 

fundamental changes around childbirth on which the Annual Report centred. 

Secondly, the Small Plenary and the Grand Chamber proved largely ineffective in creating 

convergence. The expectation was that especially an early use of these larger formations would 

be helpful in creating convergence since they would be able to set the parameters on how 

subsequent cases should be perceived. But particularly in the first case-study, the successive 

use of larger formations in Commission v Italy (1983), Hoffmann and Commission v 

France (1988) instead created divergence. This was partly to be expected as the composition 

of the Small Plenary was not regulated and panel consistency thus more difficult to achieve. 

The successive use of larger formations also means that the legitimacy of each subsequent 

formation is equal to that of the one before, so that they are less likely to feel compelled to 

converge around the previous decision. However, Österreichischer Gewerkschaftsbund in the 

second case-study was also unable to create any meaningful convergence, and in fact was 

largely forgotten by the subsequent parental leave case-law. This was despite the case being 

discussed in the Grand Chamber and being followed by five-judge chamber decisions. The 

greater legitimacy of the larger formation still did not come to fruition. Nor did the Grand 

Chamber system, by which the Presidents of the Five-Judge Chambers were permanent 

members of the Grand Chamber, create stability: due to the great influx in Judges after the 

enlargement and the oversized chambers, none of the Chamber Presidents that sat on 

Österreichischer Gewerkschaftsbund sat on the next two cases. When the chambers were cut 

down to size with the introduction of the fifth five-judge chamber in 2012, this was 

counterbalanced by making the Chamber Presidents rotate in the Grand Chamber. Thus, the 

stability that Chamber Presidents could create is dependent once again upon the President of 
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the Court picking a Judge-Rapporteur who is assigned to a chamber whose President sat on the 

Grand Chamber decision.1343 

II. The Limits of Convergence 

While certain factors could actively be used to incentivise convergence, others appear to limit 

the likelihood of this happening. These are not necessarily factors that can be actively used to 

break open dominant schemata of perception, as those discussed below under III. But they 

allow a level of divergence to persist, preventing schemata from becoming calcified and thus 

allowing some openness in the perception of new cases. 

A major limiting effect appears to be connected to the collegial approach. I assumed the 

collegial approach to decision making to lead to vaguer and more abstract judgments, or 

conflicting arguments, particularly in larger formations, as it allows outvoted Judges to have a 

role in the shaping of a decision. And indeed Lommers, despite an underlying perception of 

mothers as carers, prominently appealed to equal care as well, which was likely the result of a 

split panel trying to incorporate both perspectives. The collegial approach also interacts with 

the accepted terseness of argumentation. While teleological arguments anchored in the 

objectives of a directive or policy or providing criteria for their application managed to create 

convergence, oftentimes decisions would simply not give such detailed reasons. I already 

addressed the problem with using abstract concepts with regard to the special-relationship 

formula and the equal care principle from Hofmann and Commission v France (1988) 

respectively. Neither were well reasoned and as such remained indeterminate throughout the 

first case-study (with the exception of the concretisations by Griesmar and Lommers regarding 

positive action measures). The problem of a lack of reasoning was particularly visible where 

the Court established the (non-)comparability of two situations, for example in Riežniece or 

Dicu. In the latter in particular, the Court did not explain at all why parental leave would be 

similar to Kurzarbeit-Null, the German mechanism to avoid layoffs by which working time is 

reduced to zero with the state stepping in to cover part of the wages. Other cases, such as Lewen 

or Österreichischer Gewerkschaftsbund simply stated conclusions matter-of-factly without 

giving reasons (or reasons for reasons) for them. Due to the secrecy of the deliberations, it is 

impossible to establish for these cases whether the inclusion of multiple concepts, or the lack 

 

1343 Although this had no effect after Dicu, since all Chamber Presidents who sat on that case either ended their 
term or left the Court before Praxair was decided. 
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of clear criteria or anchored reasoning, was a consequence of disagreement among the Judges, 

simply a consequence of the cultural embeddedness of the terse argumentation style, or perhaps 

an interplay of both. 

The case-study shows that larger panel formations were also prone to this style of reasoning, 

which makes sense as a greater number of Judges is more likely to give rise to disagreement. 

Commission v Italy (1983), Hofmann, Commission v France (1988), Österreichischer 

Gewerkschaftsbund and Dicu all suffered from this. Only Griesmar and Lommers provided 

more detailed criteria, but not for all the arguments made in these cases. Lommers, as already 

mentioned, also included two conflicting perspectives. This severely reduced these larger 

formations’ ability to incentivise convergence. I expected that their greater legitimacy would 

mean that early use of larger formations could establish a schema of perception around which 

later formations would then converge. But this did not come to pass since these decisions 

regularly left enough room for subsequent divergence. Nor did the use of the Grand Chamber 

in Dicu serve to unify previously divergent case-law as expected. For one, the case occurred at 

a point where convergence around the common-responsibility schema had already progressed. 

The case could thus simply have broken up this convergence – another purpose I expected for 

the use of the Grand Chamber. But the parental leave cases following Dicu scarcely took note 

of its arguments. It thus also failed to provide arguments regarding the nature of parental leave 

around which subsequent decisions could converge. 

This means that in the case-study, as discussed, convergence was created primarily through the 

use of chambers and routinisation. However, panel consistency is less likely in the regularly 

changing small chamber formations, which places, again, a greater emphasis on the President 

of the Court to ensure it. Additionally, the use of smaller chambers that signify routine also 

means that convergence is likely to occur later. In particular, cases like Busch, Mau, and 

Brandes show that where a case is perceived as routine, the Judges are less likely to adopt a 

recently established schema of perception, as for example that in Lewen. Instead, in these cases, 

the Judges circumvented the issue of the nature of parental leave as far as possible. This is 

likely also the cause of the lack of convergence around “parents-as-workers” in the second 

case-study, as it was never established as a dominant schema of perception. Hence, a routine 

decision would be less likely to adopt a stance on that issue. 
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III. How to create divergence 

Finally, certain elements of the Court’s structure allow the Judges to actively create divergence 

or prevent the establishment of convergence. Partly, this is the flip side of the factors that create 

convergence: if panel consistency and reappointment of Judge-Rapporteurs is a key element in 

creating convergence, appointing a Judge-Rapporteur who did not sit on any of the previous 

cases and who is part of a chamber where none or few of their colleagues did, can be used to 

create divergence. These Judges are less likely to have adopted the perception enshrined in the 

previous case (particularly, if it was not anchored in legal reasoning). Commission v 

Greece (2009), for example, included none of the Lommers Judges, Betriu Montull included 

just one of those from Roca Álvarez. Generally, low panel consistency was regularly observable 

where there was divergence.  

But even where several Judges did sit on previous cases, this may lead to struggle and 

divergence rather than convergence if their experience itself is divergent. For example, Ó 

Caoimh joined the panel in Meerts after he sat on Commission v Luxembourg (2005) some 

years earlier. His experience was different from those who joined the Meerts panel after having 

sat on Gómez-Limón Sánchez-Camacho, as both cases exhibited different schemata of 

perception. This may sometimes affect key players. In Hliddal and Bornand, Chamber 

President von Danwitz had experience from Kiiski, a parents-as-workers and common-

responsibility case, whereas Judge-Rapporteur Rosas had previously sat on Busch, 

Österreichischer Gewerkschaftsbund, Gómez-Limón Sánchez-Camacho and Meerts, and thus 

brought a very diverse set of experiences with him. 

Like the Judge-Rapporteur, the composition of chambers, and the election of Chamber 

Presidents, can be used to create divergence. With regard to the former, the President of the 

Court is, once again, in a central position. The mere fact that chambers are regularly rearranged 

makes it harder to establish convergence on individual issues. This is partly by design as there 

is a culture at the Court of avoiding the creation of specialised chambers.1344 Where the focus 

is more on general socialisation of the Judges, for example by ensuring a mix of junior and 

senior Judges in the same chamber, chamber formations will have to be broken up regularly. 

Hence, while the President could theoretically try to ensure higher levels of panel consistency 

by suggesting more consistent chamber compositions, this would increase the risk of a 

 

1344 Jacobs, Munder, and Richter, ‘Subject Matter Specialization’. 
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“rupture” in individual chambers when multiple Judges resign or fail to be reappointed to the 

Court at the end of their terms. However, a common cause of panel inconsistency was the 

internal rotation within chambers prior to the establishment of the fifth five-judge chamber in 

2012. This caused, for example, the different composition between Gómez-Limón Sánchez-

Camacho and Meerts despite their temporal proximity. This was also partly due to the 

enlargement, which was outside of the Court’s control. However, neither the TFEU (or its 

predecessors) nor the Statute or Rules of Procedure determine how many chambers the Court 

ought to have.1345 Hence, the Court would have been free to increase the number of chambers 

before 2012 to avoid rotation, although this would have made it more difficult to balance 

seniority considering the number of new Judges. With regard to chamber presidencies, the 

problem of discontinuity became apparent primarily after Dicu, where the terms of four out of 

five Chamber Presidents ended, and another one resigned. Such occurrences are theoretically 

made more likely by the tendency to re-elect Chamber Presidents. In 2018, after Dicu, four out 

of five Chamber Presidents were in their first term. Only Bonichot, who had been Chamber 

President from 2009 until 2012, was in his second term. However, as the Court has no direct 

influence on which Judges are reappointed after their term is up, chamber presidencies are, in 

practice, regularly “offset” in any case. For example, while in 2021, all Chamber Presidents 

who were eligible were re-elected for a second term, Vilaras left the Court. As a consequence, 

there are now two Chamber Presidents in their first term, and three in their third.  

Changing panel majorities could then easily diverge from previous decisions by making use of 

certain aspects of the Court’s method of reasoning. For one, the Court has on occasion adapted 

the preliminary question to their perception of the case. Betriu Montull, for example, first 

discussed the similarities of the leave in question with maternity leave although the national 

court had asked about parental leave. Only then did it address the fact that the leave was 

transferrable. By establishing the leave in question as maternity leave first, the Judges could 

read the transferability as being inclusive towards fathers, rather than reading the leave itself 

as exclusive. 

Another methodological aspect regularly used to create divergence was to transpose certain 

arguments from one part of the legal analysis to another. As the Court does not follow a strict 

 

1345 The last version of the Rules of Procedure that limited the number of chambers (to two) was Article 9(1) 
RoP (1974), which was changed by Article 1(1) Court of Justice, Amendments to the Rules of Procedure of 
the Court of Justice of the European Communities of 12 September 1979, [1979] OJ L 238, 1. 
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schema of analysis, particularly regarding comparability, arguments made in one context were 

often shifted to another, which may increase their impact. For example, in Abdoulaye the Court 

ruled on the incomparability of a women who had recently given birth with other workers. This 

allowed it to introduce an explicit exception in the Equal Treatment Directive to a case 

concerning equal pay under Article 157 TFEU, which did not at that time recognise such an 

exception. Similarly, the risk of perpetuating gender stereotypes was mentioned as an aspect 

of proportionality of positive action measures in Lommers and was outweighed in that case. 

Since Roca Álvarez, it has a become a general criterion that prevents the applicability of 

positive action outright. This ability to change the impact of an argument by recontextualising 

it in the analysis means that Judges can more easily justify their divergent perception. 

However, the most common factor used to create divergence was the Court’s approach to case-

law. I expected the approach to case-law to have the potential to create divergence, but also 

assumed that it could cause convergence around more abstract principles. This potential for 

abstract convergence is severely undercut, however, by the three ways in which the case-law 

approach can be used to create divergence. 

First of all, the fact that the Court is very erratic in the way that it approaches its own case law 

meant that often the Court would not discuss or recognise earlier decisions. Abdoulaye did not 

reference any of the three previous decisions on childcare benefits exclusive to mothers; in fact, 

Commission v Italy (1983) was completely ignored by all subsequent cases in the first case-

study. The same is true for Österreichischer Gewerkschaftsbund in the second case-study. Even 

where previous cases are mentioned, this does not mean that this will include contested issues. 

Betriu Montull referred to Roca Álvarez but only regarding the special relationship formula, 

which was not decisive in that case. It did not discuss Roca Álvarez’s arguments regarding 

transferrable leave at all. Dicu scarcely included any parental leave decisions except for Kiiski. 

Hence, where a previous decision diverges from a Judge’s perception of the case at hand, they 

can simply ignore it, or at least the divergent parts of it. This may be simply because they do 

not see the similarity. However, even where the Advocate-General opinion would hint towards 

such a similarity, the option to ignore the case-law means that there is less pressure on Judges 

to second guess their perception if they disagree. 

The second aspect is the re-interpretation of previous decisions. That was the case, for example, 

in H with regard to Gómez-Limón Sánchez-Camacho and in Dicu with regard to Kiiski.  In that 

case, the Court referred to Kiiski to support its argument that parental leave differed from 
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maternity leave because it was foreseeable. In both cases, the Court referenced a paragraph 

from a previous case, but decontextualised it in a way that changed its meaning: in Dicu in 

particular, the Court referred to Kiiski to establish that parental leave was distinct from 

maternity leave because it was not unforeseeable and a reflection of the worker’s wishes. In 

that case, however, the Court had primarily stressed the parental duties connected with parental 

leave and the fact that such duties could not be fulfilled during maternity leave. The 

foreseeability of parental leave was not an issue. In fact, the leave was compared to work, 

something the Court does not mention in Dicu. These kinds of reinterpretations are partly a 

result of treating previous decisions as a source of individual arguments rather than discussing 

them holistically with regard to their purpose and direction. Hence, where a case offers a quote 

that can be used to support a later perspective, it is of no concern if the case itself would 

contradict it. 

Finally, because cases are used as reservoirs for arguments, and because they are not usually 

explicitly overruled, contradicting perceptions are calcified in these judgments and lie dormant. 

Hence, even where convergence appears to have been achieved, as in the stabilisation phase of 

the second case-study, a case like Hliddal and Bornand can easily diverge by referencing the 

special situation argument from Lewen and Gómez-Limón Sánchez-Camacho. Contradictory 

positions are enshrined in the body of case-law, so that the conflict between them is never really 

settled. This arsenal of arguments thus provides Judges with divergent perceptions the legal 

tools to support their perception. 

The consequence of this approach towards case-law is most obvious in the second case-study. 

Despite the convergent effect of routinisation, and despite the arguments provided by Meerts 

and Chatzi that anchored the common-responsibility schema in a growing body of case-law, 

divergence remained possible and easy to (not) justify. This undercuts the convergence creating 

effect of case-law and legal argumentation considerably and places a greater emphasis on 

elements like panel consistency and socialisation to achieve convergence.  

IV. Closing Remarks 

This presents a picture of the Court in which both convergence and divergence can be achieved 

by the factors that determine practice at the Court. Certain combinations of factors incentivise 

Judges to converge, while others create the room for divergence. Convergence is perhaps more 

difficult to achieve, as it requires some conscious effort and has to overcome hurdles such as 

the collegial approach to decision-making. Judges with a divergent perception can more easily 
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ensure that their divergent perception is included and can thus be reintroduced at a later state. 

Additionally, there are factors that facilitate divergence over which the Judges have little 

influence. The turnover at the Court is out of their control, and so is the flow of case-law. The 

latter should be noted in particular, since long periods between cases make achieving panel 

consistency more difficult (particularly due to the regular turnover). The changes at the Court 

over time made incentivising convergence somewhat easier. While the increase in Judges 

would theoretically make divergence more likely, both case-studies show more convergence 

after 2008/2009. From this time onwards, the Court made more regular use of methods of 

routinisation, such as using chambers and dispensing with the Advocate-General opinion. The 

reduction in chamber size in 2012 led to smaller chambers and less rotation, which also 

facilitated panel consistency as an important convergence-creating factor. While this case-

study does not include cases from the time before the Court began to recognise its own case-

law in its decisions, it shows that the style of the case-law still leaves plenty of room to diverge 

from previous decisions. That being said, convergence and divergence should not be 

understood as normative categories, with one of them being desirable and the other one 

problematic. While the former creates a level of coherence in the case-law, the latter allows for 

the assessment of a greater variety of social-situations, and makes the nomination of Judges 

more impactful. On the other hand, convergence can be seen as limiting access to justice, if it 

excludes certain problems from being seen, or even reducing the functionality of European 

Union law by reducing its adaptability to the 26 different legal systems. Yet, divergence runs 

the risk of damaging the legitimacy of European Union law. Decisions may become 

meaningless if there were no expectation that they would turn out the same at a later date. It 

may even destroy law’s illusion, allowing the Judges to give up their role as pious sinners and 

decide on preference alone. Hence, a balance must be struck, and the preferred balance will 

depend on what one expects of a legal system with regard to legitimacy, functionality, and so 

on. While this thesis has bracketed such concerns about legitimacy, it provides them with more 

context. Discussions about changing the single voice approach that is associated with collegial 

decision-making should clearly address that this can lead to greater convergence through more 

rigorous judgments (despite allowing for dissenting opinions); creating more representation in 

the Grand Chamber, but on the other hand, also facilitate divergence and make decisions less 

clear. Finally, the thesis warns against overstating individual factors. Most of these elements 

are effective where combined with additional factors, and limited by others. The focus should 

be on the legal practice at the Court as a whole in order to understand the effect of isolated 

elements better: the central position of the Judge-Rapporteur can be explained more robustly if 
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the focus is not only on their initial impact as a reporter, but also on their function as a 

determiner of the chamber that decides a case. That being said, while numerous factors were 

included, the thesis did not purport to address them all. Many elements, such as the 

référendaires and language system of the Court are already being studied extensively.1346 The 

next step would be to also relate them to other elements of the Court’s working culture. 

  

 

1346 See, for example, for référendaires Cahill, ‘The Référendaire as Unseen Actor’; and from her extensive work 
on the language, McAuliffe, ‘Hybrid Texts and Uniform Law?’ 
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A. Judges’ Years of Service 

This Annex includes all Judges that were active at the Court during the years covered by the 

two case-studies. All dates are taken from curia.europa.eu. Where Judges are labelled as “still 

active,” this is as of 6 March 2023. 

Name Nationality Date of Appointment Date of Retirement 

Pierre Pescatore Luxembourg 9 October 1967 7 October 1985 

Hans Kutscher Germany 28 October 1970 31 October 1980 

Andreas O'Keeffe Ireland 12 December 1975 16 January 1985 

Giacinto Bosco Italy 7 October 1976 6 October 1988 

Thijmen Koopmans Netherlands 29 March 1979 29 March 1990 

Ole Due Denmark 7 October 1979 6 October 1988 

Ulrich Everling Germany 6 October 1980 6 October 1988 

Josse Mertens de Wilmars Belgium 9 October 1980 10 April 1984 

Yves Galmot France 7 October 1982 6 October 1988 

Kai Bahlmann Germany 7 October 1982 6 October 1988 

Alexander MacKenzie Stuart United 

Kingdom 

9 January 1983 6 October 1988 

Constantino Kakouris Greece 14 March 1983 6 October 1997 

René Joliet Belgium 10 April 1984 15 July 1995 

Thomas Francis O'Higgins Ireland 16 January 1985 6 October 1991 

Fernand Schockweiler Luxembourg 7 October 1985 1 June 1996 

José Carlos de Carvalho 

Moitinho de Almeida 

Portugal 31 January 1986 6 October 2000 

Gil Carlos Rodriguez Iglesias Spain 31 January 1986 6 October 2003 

G. Federico Mancini Italy 26 September 1988 21 July 1999 

Gordon Slynn United 

Kingdom 

7 October 1988 10 March 1992 

Fernand Grévisse France 7 October 1988 6 October 1994 

Manfred Zuleeg Germany 7 October 1988 6 October 1994 

https://curia.europa.eu/
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Name Nationality Date of Appointment Date of Retirement 

Manuel Díez de Velasco Spain 7 October 1988 6 October 1994 

Paul Joan George Kapteyn Netherlands 29 March 1990 6 October 2000 

John L. Murray Ireland 7 October 1991 5 October 1999 

David Edward United 

Kingdom 

10 March 1992 7 January 2004 

Antonio Mario La Pergola Italy 7 October 1994 31 December 1994 

Günter Hirsch Germany 7 October 1994 14 July 2000 

Claus Christian Gulmann Denmark 7 October 1994 10 January 2006 

Jean-Pierre Puissochet France 7 October 1994 6 October 2006 

Hans Ragnemalm Sweden 19 January 1995 6 October 2000 

Leif Sevón Finland 19 January 1995 16 January 2002 

Peter Jann Austria 19 January 1995 6 October 2009 

Melchior Wathelet Belgium 19 September 1995 6 October 2003 

Romain Schintgen Luxembourg 12 July 1996 14 January 2008 

Krateros Ioannou Greece 7 October 1997 10 March 1999 

Vassilios Skouris Greece 8 June 1999 8 October 2015 

Fidelma O’Kelly Macken Ireland 6 October 1999 13 October 2004 

Antonio Mario La Pergola Italy 15 December 1999 3 May 2006 

Ninon Colneric Germany 15 July 2000 6 October 2006 

Stig von Bahr Sweden 7 October 2000 6 October 2006 

Christiaan Timmermans Netherlands 7 October 2000 7 June 2010 

José Narciso da Cunha 

Rodrigues 

Portugal 7 October 2000 8 October 2012 

Allan Rosas Finland 17 January 2002 7 October 2019 

Rosario Silva de Lapuerta Spain 7 October 2003 7 October 2021 

Koen Lenaerts Belgium 7 October 2003 Still active 

Hermann Theodor Schiemann United 

Kingdom 

8 January 2004 8 October 2012 



 

323 
 

Name Nationality Date of Appointment Date of Retirement 

Jerzy Makarczyk Poland 11 May 2004 6 October 2009 

Ján Klučka Slovakia 11 May 2004 6 October 2009 

Pranas Kūris Lithuania 11 May 2004 6 October 2010 

Uno Lõhmus Estonia 11 May 2004 23 October 2013 

George Arestis Cyprus 11 May 2004 6 October 2014 

Anthony Borg Barthet Malta 11 May 2004 8 October 2018 

Egils Levits Latvia 11 May 2004 17 June 2019 

Jiří Malenovský Czech 

Republic 

11 May 2004 6 October 2020 

Endre Juhàsz Hungary 11 May 2004 7 October 2021 

Marko Ilešič Slovenia 11 May 2004 Still active 

Aindrias Ó Caoimh Ireland 13 October 2004 7 October 2015 

Lars Bay Larsen Denmark 11 January 2006 Still active 

Antonio Tizzano Italy 4 May 2006 8 October 2018 

Pernilla Lindh Sweden 7 October 2006 6 October 2011 

Jean-Claude Bonichot France 7 October 2006 Still active 

Thomas von Danwitz Germany 7 October 2006 Still active 

Camelia Toader Romania 12 January 2007 7 October 2021 

Alexander Arabadjiev Bulgaria 12 January 2007 Still active 

Jean-Jacques Kasel Luxembourg 15 January 2008 7 October 2013 

Maria Berger Austria 7 October 2009 20 March 2019 

Daniel Šváby Slovakia 7 October 2009 7 October 2021 

Marek Safjan Poland 7 October 2009 Still active 

Sacha Prechal Netherlands 10 June 2010 Still active 

Egidijus Jarašiūnas Lithuania 6 October 2010 8 October 2018 

Carl Gustav Fernlund Sweden 6 October 2011 7 October 2019 

José Luís da Cruz Vilaça Portugal 8 October 2012 8 October 2018 

Christopher Vajda United 

Kingdom 

8 October 2012 31 January 2020 

Siniša Rodin Croatia 4 July 2013 Still active 
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Name Nationality Date of Appointment Date of Retirement 

François Biltgen Luxembourg 7 October 2013 Still active 

Küllike Jürimäe Estonia 23 October 2013 Still active 

Constantino Lycourgos Cyprus 8 October 2014 Still active 

Michail Vilaras Greece 7 October 2015 7 October 2021 

Eugene Regan Ireland 7 October 2015 Still active 

Lucia Serena Rossi Italy 8 October 2018 Still active 

Irmantas Jarukaitis Lithuania 8 October 2018 Still active 

Peter George Xuereb Malta 8 October 2018 Still active 

Cardoso da Silva Piçarra  Portugal 8 October 2018 Still active 

Andreas Kumin Austria 20 March 2019 Still active 

Niilo Jääskinen Finland 7 October 2019 Still active 

Nils Wahl Sweden 7 October 2019 Still active 

Ineta Ziemele Latvia 6 October 2020 Still active 

Jan Passer Czechia 6 October 2020 Still active 

Dimitrios Gratsias Greece 7 October 2021 Still active 

Zoltán Csehi Hungary 7 October 2021 Still active 

Octavia Spineanu-Matei Romania 7 October 2021 Still active 

Miroslav Gavalec Slovakia 7 October 2021 Still active 

Maria Lourdes Arastey Sahún Spain 7 October 2021 Still active 
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B. Overview of Chamber Presidents 

This Annex contains an overview of all Presidents of Five-Judge Chambers after the length of 

their terms had been increased to three years and the number of their terms limited to two by 

the changes brought by the Treaty of Nice. All dates are based on the Decisions of the Court 

of Justice available on eur-lex.. 

Chamber 

President 

First Term Second Term 

 Chamber Begin End Chamber Begin End 

Jann First 

Chamber 

9 October 

2003 

6 October 

2006 

First 

Chamber 

7 October 

2006 

6 October 

2009 

Timmermans Second 

Chamber 

09 October 

2003 

6 October 

2006 

Second 

Chamber 

7 October 

2006 

6 October 

2009 

Rosas Third 

Chamber 

13 May 2004 6 October 

2006 

Third 

Chamber 

7 October 

2006 

6 October 

2009 

Lenaerts Fourth 

Chamber 

7 October 

2006 

6 October 

2009 

Third 

Chamber 

7 October 

2009 

10 October 

2012 

Bonichot Fourth 

Chamber 

7 October 

2009 

10 October 

2012 

First 

Chamber 

9 October 

2018 

10 October 

2021 

Tizzano First 

Chamber 

7 October 

2009 

10 October 

2012 

First 

Chamber 

11 October 

2012 

11 October 

2015 

Cunha 

Rodrigues 

Second 

Chamber 

7 October 

2010 

10 October 

2012 

Left the Court 

Bay Larsen Fourth 

Chamber 

11 October 

2012 

11 October 

2015 

Third 

Chamber 

12 October 

2015 

9 October 

2018 

Ilešič Third 

Chamber 

11 October 

2012 

11 October 

2015 

Second 

Chamber 

12 October 

2015 

9 October 

2018 

Silva de 

Lapuerta 

Second 

Chamber 

11 October 

2012 

11 October 

2012 

First 

Chamber 

12 October 

2015 

8 October 

2018 

von Danwitz Fifth 

Chamber 

11 October 

2012 

11 October 

2015 

Fourth 

Chamber 

12 October 

2015 

9 October 

2018 

da Cruz 

Vilaça 

Fifth 

Chamber 

12 October 

2015 

9 October 

2018 

Left the Court 

Arabadjiev Second 

Chamber 

10 October 

2018 

10 October 

2021 

First 

Chamber 

11 October 

2021 

10 October 

2024 
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Prechal Third 

Chamber 

10 October 

2018 

10 October 

2021 

Second 

Chamber 

11 October 

2021 

10 October 

2024 

Regan Fifth 

Chamber 

10 October 

2018 

10 October 

2021 

Fifth 

Chamber 

11 October 

2021 

12 October 

2024 

Vilaras Fourth 

Chamber 

10 October 

2018 

10 October 

2021 

Left the Court 

Jürimäe Third 

Chamber 

11 October 

2021 

10 October 

2024 

First term not yet finished 
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C. Overview of the Cases 

I. Case-Study 1 

1. Overview 

Year Case Concerned Decision 

1983 Commission v Italy 

(1983), 163/82 

Adoption leave restricted to 

women 

Permissible as maternity protection 

1984 Hofmann, 184/83 Supplementary maternity leave 

restricted to women 

Permissible as maternity protection 

1988 Commission v 

France (1988), 312/86 

Diverse set of benefits for 

mothers (incl. leave and social 

credits) 

Impermissible as women and men are 

equal in care 

1999 Abdoulaye, C-218/98 Lumpsum payment by employer 

to women on maternity leave 

Permissible as women on maternity 

leave are not comparable to other 

workers 

2001 Griesmar, C-366/99 Special service credits for 

mothers 

Impermissible as credits lack connexion 

to maternity leave; no positive action 

since effect takes place after 

employment 

2002 Lommers, C-476/99 Subsidised nursery places for 

female employees 

Permissible; constitutes positive action 

as it facilitates access to labour market 

for mothers 

2009 Commission v 

Greece (2009), C-

559/07 

Exceptions to minimum period of 

service for retirement pension 

for female employees 

Impermissible as women and men are 

equal in care; no positive action since 

effect takes place after employment 

2010 Roca Álvarez, C-

104/09 

Special daily childcare leave only 

available to men if their (female) 

partner is employed 

Impermissible as women and men are 

equal in care; no positive action due to 

reinforcing stereotypes 

2013 Betriu Montull, C-

5/12 

Supplementary maternity leave 

can be transferred to the father 

only if mother is in employment 

Permissible as maternity protection 

2014 Leone and Leone, C-

173/13 

Special service credits for 

mothers and fathers require 

taking childcare-related leave, i.a. 

maternity or paternity leave 

Impermissible as women have easier 

access by taking shorter, advantageous 

maternity leave 

2015 Maïstrellis, C-222/14 Parental leave available to men 

only if (female) partner is 

working or exercising a 

profession 

Impermissible as women and men are 

equal in care; no positive action due to 

reinforcing stereotypes 

2019 WA v INSS, C-450/18 Supplementary pension 

depending on number of children 

for mothers only 

Impermissible as women and men are 

equal in care 

2020 Syndicat CFTC, C-

463/10 

Collective agreement including 

supplementary maternity leave 

National court has to determine 

intention of leave; potentially 

permissible as maternity protection, but 
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Year Case Concerned Decision 

for up to two years and partly 

unpaid 

likely impermissible as women and men 

are equal in care 
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2. Cases 

All information is taken from eur-lex database, except for seniority of Judge-Rapporteur. The 

latter is calculated according to the date they joined the Court as reported in the Official Journal. 

Chamber/Size reports the formation decided the case and how many of its members sat (x/5 

for five-judge chambers, x/3 for three-judge chambers, and so on). For a Small Plenary, this 

indicates how many Judges were at the Court at that time. Seniority indicates the seniority of 

the Judge-Rapporteur in years and months at the time of the decision, calculated based on the 

dates in Annex A. Reception states the date that the case was received by the Court’s registry. 

Hearing is the date of the oral hearing, if one was held. Opinion is the date of the Advocate-

General Opinion was given if one was given. Judgment is the date of the decision. 

a. Commision v Italy (1983), 163/82 

Judges: Mertens de Wilmars (President of the Court), Koopmans (Five-Judge Chamber 

President), Bahlmann (Three-Judge Chamber President), Galmot (Five-Judge Chamber 

President), Pescatore, Mackenzie Stuart, O'Keeffe (Judge-Rapporteur), Bosco, Due, 

Everling, Kakouris 

Chamber/Size: Plenary, 11/11 Seniority: 7 Years 10 Months 

Reception: 1 June 1982 Opinion: 7 June 1983 

Hearing: 22 March 1983 Judgment: 26 October 1983 

Summary: At stake were provisions that restricted leave upon adopting a child to the new 

mother. The Court did not consider it to be discriminatory since it intended “to assimilate as 

far as possible the conditions of entry of the child into the adoptive family […].”1347 

  

 

1347 Commission v Italy (1983) paragraph 16. 
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b. Hofmann, 184/83 

Judges: Mackenzie Stuart (President of the Court), Koopmans (Five-Judge Chamber 

President), Bahlmann (Three-Judge Chamber President), Galmot (Five-Judge Chamber 

President), Pescatore (Judge-Rapporteur), O'Keeffe, Bosco, Due, Everling, Kakouris, Joliet 

Chamber/Size: Plenary, 11/11 Seniority: 8 Years 8 Months 

Reception: 29 August 1983 Opinion: 27 June 1984 

Hearing: 22 May 1984 Judgment: 12 July 1984 

Summary: The case concerned a supplementary maternity leave of up to six months after the 

statutory minimum period of eight weeks reserved for the mother of the child. The Court argued 

that EU equality legislation did not aim to settle questions of family law.1348 It also found that 

the pregnancy and maternity protection in Article 2(3) Equal Treatment Directive “recognises 

the legitimacy […] of protecting […] a woman’s biological conditions during pregnancy and 

thereafter until such time as her physiological and mental functions have returned to normal 

after childbirth” and “the special relationship between a woman and her child over the period 

that follows childbirth by preventing that relationship from being disturbed by the multiple 

burdens which would result from the simultaneous pursuit of employment.”1349 

c. Commission v France (1988), 312/86 

Judges: Due (President of the Court), Koopmans (Five-Judge Chamber President and 

Judge-Rapporteur), Joliet (Five-Judge Chamber President), O'Higgins (Three-Judge 

Chamber President), Schockweiler, Moitinho de Almeida, Rodríguez Iglesias 

Chamber/Size: Small Plenary, 7/13 Seniority: 8 Years 7 Months 

Reception: 12 December 1986 Opinion: 21 September 1988 

Hearing: 22 June 1988 Judgment: 25 October 1988 

Summary: The case concerned a number of French benefits for mothers in employment 

contracts and collective agreements that were grandfathered when a new French anti-

discrimination law was passed, including additional leave on mother’s day or for the first day 

of school for each child, but also extra pension credits and allowances depending on the number 

 

1348 Hofmann paragraph 24. 
1349 Hofmann paragraph 25. 
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of children. The Court found this provision to be discriminatory under the Equal Treatment 

Directive. While the French government referred to Hofmann as ruling that the Equal 

Treatment Directive should not impact matters of family life,1350 but the Court did not respond 

to this argument. It held that the maternity protection exception of Article 2(3) Equal Treatment 

Directive (1976) did not apply since the benefits “relate to the protection of women in their 

capacity as older workers or parents – categories to which both men and women may equally 

belong.”1351 With regard to the positive action exception of Article 2(4) Equal Treatment 

Directive (1976), the Court simply pointed out that the provisions were to generalised to 

conclude whether the exception would apply.1352 

d. Abdoulaye, C-218/98 

Judges: Puissochet (Chamber President), Jann, Moitinho de Almeida (Judge-Rapporteur), 

Gulmann, Edward 

Chamber/Size: Fifth Chamber, 5/5  Seniority: 13 Years 8 Months 

Reception: 15 June 1998 Opinion: 3 June 1999 

Hearing: n./a. Judgment: 16 September 1999 

Summary: The case concerned a lumpsum payment made by an employer to women on 

maternity leave, but not to men. A similar, yet smaller, payment was made to either mother or 

father in the case of adoption. The Court found that this payment did not violate the Equal Pay 

Principle of Article 119 TE(E)C. The employer had referred to certain occupational 

disadvantages women suffered due to maternity leave, such as reduced period of service and 

non-consideration for promotion.1353 Under reference to these disadvantages, the Court found 

women on maternity leave to be in an incomparable situation to other workers.1354 Abdoulaye 

more than ten years after Commission v France (1988), in 1999, seemed to reaffirm the legality 

of privileges for mothers, in this case lumpsum payments made by the employer to women on 

maternity leave. 

 

 

1350 Commission v France (1988) paragraph 11. 
1351 Commission v France (1988) paragraph 14. 
1352 Commission v France (1988) paragraph 15. 
1353 Abdoulaye paragraphs 18–19. 
1354 Abdoulaye paragraph 20. 
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e. Griesmar, C-366/99 

Judges: Rodríguez Iglesias (President of the Court), Jann (Five-Judge Chamber President), 

O’Kelly Macken (Five-Judge Chamber President), Colneric (Three-Judge Chamber President), 

von Bahr (Three-Judge Chamber President), La Pergola, Puissochet, Sevón, Wathelet, Skouris 

(Judge-Rapporteur), Cunha Rodrigues 

Chamber/Size: Small Plenary, 11/15 Seniority: 2 Years 5 Months 

Reception: 4 October 1999 Opinion: 22 February 2001 

Hearing: 9 January 2001 Judgment: 29 November 2001 

Summary: The case concerned the allocation of additional service credits to mothers. The 

provision made a distinction between certain children (i.a. those a husband brought into the 

marriage) for whom the mother would receive the credit only if she had raised them for nine 

years before their twenty-first birthday, and other children for whom this condition did not 

apply.1355 The Court found first of all, that the provisions in question fell under the Equal Pay 

Principle of Article 119 TE(E)C, not the Equal Treatment Directive.1356 It then argued that the 

mothers receiving the pension were in a comparable position to fathers, as the payment was 

not linked to maternity leave, citing in particular the payment also in respect of adopted children 

and in cases where children had been born before the mother entered the civil service.1357 The 

Court found that this distinction implied that “in the case of legitimate, natural or adopted 

children, [the legislator] simply took it for granted that they were brought up at the home of 

their mother.”1358 According to the Court, this is an unacceptable assumption since – in 

childcare – men and women are to be regarded as in a comparable position.1359 As the Court 

found no justification for the differential treatment, it found the provisions to be discriminatory 

It particularly rejected applying Article 6(3) Agreement on Social Policy, since that would 

require it to offset disadvantages to which the careers of women are exposed by heling them in 

their professional life. It held that this was not the case since the pension credit was only granted 

 

1355 Griesmar paragraphs 11–13. 
1356 Griesmar paragraphs 25–38. 
1357 Griesmar paragraphs 41, 52. 
1358 Griesmar paragraph 55. 
1359 Griesmar paragraphs 44 and 56. 
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at the time of retirement and would not remedy problems which they may encounter during 

professional careers.1360 

f. Lommers, C-476/99 

Judges: Rodríguez Iglesias (President of the Court), Jann (Five-Judge Chamber President), 

O’Kelly Macken (Five-Judge Chamber President), Colneric (Three-Judge Chamber President), 

Gulmann, La Pergola (Judge-Rapporteur), Puissochet, Schintgen, Skouris 

Chamber/Size: Small Plenary, 9/15 Seniority: 2 Years 3 Months 

Reception: 16 December 1999 Opinion: 6 November 2001 

Hearing: 11 September 2001 Judgment: 9 March 2002 

Summary: The case concerned access to subsidised nursery places for employees at the 

Netherlands Ministry for Agriculture to which only women had access.1361 Men only were 

eligible for this access only if they were in an emergency situation, for example, if they were 

brining up children on their own, but not if their partner was also working and they acted as 

primary carer.1362 The Court found that access to subsidised nursery places fell under the Equal 

Treatment Directive (1976), as it was not “pay” under Article 119 TE(E)C.1363 It reaffirmed the 

comparability between men and women in childcare “as regards the possible needs for them to 

use nursery facilities because they are in employment.”1364 However, it went on to find the 

differential treatment to constitute positive action under Article 2(4) Equal Treatment 

Directive (1976), since women are more likely than men to interrupt their career where nursery 

places are lacking.1365 It held that this was proportional even where it risked to perpetuate 

traditional divisions of roles,1366 primarily because even with the subsidy, there were not enough 

nursery places for all female workers with children, and fathers had access to these schemes if 

they brought up children by themselves.1367 It finally found that the possible knock-on effects 

this may have for the wife of a male worker could not be attributed to the employer.1368 

 

1360 Griesmar paragraph 65. 
1361 Lommers paragraph 9. 
1362 Lommers paragraphs 11, 46. 
1363 Lommers paragraphs 27–29. 
1364  Lommers paragraph 30. 
1365 Lommers paragraphs 35–36. 
1366 Lommers paragraph 41. 
1367 Lommers paragraphs 46–48. 
1368 Lommers paragraph 49. 
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g. Commission v Greece (2009), C-559/07 

Judges: Rosas (Chamber President), Ó Caoimh (Judge-Rapporteur), Cunha Rodrigues, 

Lõhmus, Lindh 

Chamber/Size: Third Chamber, 5/5 Seniority: 4 Years 5 Months 

Reception: 17 December 2007 Opinion: N./A. 

Hearing: 17 December 2008 Judgment: 26 March 2009 

Summary: The case closely resembled Griesmar, as it concerned certain provisions of a Greek 

pension scheme for public officials that included exceptions from the minimum period of 

employment for certain categories of female employees, such as wives and widows with 

children. The Court followed its reasoning in Griesmar both by classifying the provisions as 

concerning “pay” under Article 141 TEC (Amsterdam),1369 and that such provisions cannot be 

justified as positive action under Article 141(4) TEC (Amsterdam), since they are only granted 

at the date of retirement and thus do not remedy problems encountered during working life.1370 

In it, the Court struck down certain provisions of a Greek pension schema for public officials 

that included exceptions from the minimum period of employment for certain categories of 

female employees, such as wives and widows with children. 

h. Roca Álvarez, C-104/09 

Judges: Cunha Rodrigues (Chamber President), Lindh (Judge-Rapporteur) , Rosas, 

Lõhmus, Ó Caoimh 

Chamber/Size: Second Chamber, 5/5 Seniority: 3 Years 11 Months 

Reception: 19 March 2009 Opinion: 6 May 2010 

Hearing: N./A. Judgment: 30 September 2010 

Summary: The Court dealt with a daily “breastfeeding leave” in Spain. The leave had by this 

point become a leave for general childcare duties and was available to both female and male 

employees, however, for men only if their mother was also employed. In this case, the mother 

was self-employed. The Court found this to be a violation of the principle of equality as 

enshrined in the Equal Treatment Directive (1976). The Court distinguished between the 

 

1369 Commission v Greece (2009) paragraphs 52–60. 
1370 Commission v Greece (2009) paragraphs 68–69. 
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special relationship formula and parents equal capacity as parents.1371 It found that because the 

leave was principally available to both women and men, it cannot be said to protect a mother’s 

biological condition after childbirth or their special relationship to their child, and could thus 

not fall under Article 2(3) Equal Treatment Directive (1976).1372 It then held, referring to 

Lommers, that a provision that risks to perpetuate traditional distributions of roles could not 

fall under the positive action exception of Article 2(3) Equal Treatment Directive (1976).1373  

i. Betriu Montull, C-5/12 

Judges: Bay Larsen (Camber President), Malenovský, Lõhmus, Safjan (Judge-Rapporteur), 

Prechal 

Chamber/Size: Fourth Chamber, 5/5 Seniority: 3 Years 11 Months 

Reception: 3 January 2012 Opinion: 11 April 2013 

Hearing: 21 February 2013 Judgment: 19 September 2013 

Summary: The case concerned a supplementary maternity leave of ten weeks following a six 

week compulsory maternity leave. The leave was transferrable to the father only if the mother 

was in employment, since only employment could give rise to an entitlement for the mother. 

The national court had characterised the leave as parental leave under the Parental Leave 

Directive, but the Court disagreed. It held, under reference to its lengths and the fact that it had 

to be taken subsequent to childbirth, that the leave actually constituted maternity leave under 

the Pregnant Workers Directive.1374 It held that since the Pregnant Workers Directive allowed 

for non-compulsory leave that the mother could refuse to take, it would also allow for this leave 

to be transferrable.1375 Based on this, it argued that it fell under the maternity exception of 

Article 2(3) Equal Treatment Directive under the special relationship formula.1376 

  

 

1371 Roca Álvarez paragraphs 24 and 27. 
1372 Roca Álvarez paragraphs 27–31. 
1373 Roca Álvarez paragraph 36. 
1374 Betriu Montull paragraphs 45–47. 
1375 Betriu Montull paragraphs 56–57. 
1376 Betriu Montull paragraphs 62–63. 



 

336 
 

 

j. Leone and Leone, C-173/13 

Judges: Bay Larsen, Safjan, Malenovský, Prechal (4y 1m), Jürimäe 

Chamber/Size: Fourth Chamber, 5/5 Seniority: 4 Years 1 Month 

Reception: 9 April 2013 Opinion: 27 February 2014 

Hearing: N./A. Judgment: 17 July 2014 

Summary: The case concerned French provisions that were the result of the Griesmar 

judgment, and the Court closely followed that decision. This time, the service credits were 

available for both women and men depending on whether they took one of a number of 

childcare related leaves, including, i.a., maternity leave, parental leave, and adoption leave. 

The Court considered this indirect pay discrimination under Article 141 TEC (Amsterdam).1377 

The Court began by restating its Griesmar decision.1378It found that the provisions de facto still 

privileged mothers as they had access to the service credits more easily as maternity leave was 

both compulsory and more advantageous than other forms of leave.1379 This meant that almost 

all mothers would automatically profit from the provisions, but fathers had to take less 

advantageous forms of leave in order to quality.1380 It also pointed towards the advantages 

entailed in maternity leave as compared to other forms of leave.1381 Additionally, under certain 

conditions mothers would have access to the service credit without having taken maternity 

leave.1382 In other circumstances, they were required to have taken care of the child for a 

minimum period of time.1383  

  

 

1377 Leone and Leone paragraphs 52, 88. 
1378 Leone and Leone paragraph 37. 
1379 Leone and Leone paragraphs 47–50, 65, 86. 
1380 Leone and Leone paragraphs 46 and 51, 86. 
1381 Leone and Leone paragraph 65. 
1382 Leone and Leone paragraphs 70–71. 
1383 Leone and Leone paragraphs 72, 92. 
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k. Maïstrellis, C-222/14 

Judges: Bay Larsen (Chamber President) Jürimäe, Malenovský, Safjan (5y 9m), Prechal 

Chamber/Size: Fourth Chamber, 5/5 Seniority: 5 Years 9 Months 

Reception: 7 May 2014 Opinion: 15 April 2015 

Hearing: N./A. Judgment: 16 July 2015 

Summary: The case concerned a form of parental leave for judges that was not available to 

men unless their (female) partner was in employment or unable to care for the child. This time, 

the Court followed Roca Álvarez and rejected such a restriction to parental leave. The Court 

held first of all that this violated the Parental Leave Directive and Clause 2(1) and (2) 

Framework Agreement as these guaranteed a principally gender-neutral right to parental 

leave.1384 This right could not be made conditional on the employment status of the partner,1385 

as this would violate the objectives of parental leave as facilitation reconciliation parental and 

professional responsibilities and the promotion of women’s participation in the labour market 

as laid down in the Framework Agreement, Article 16 Community Charter and 33(2) CFR.1386 

It also found a violation of the Gender Equality Directive, as both women and men were 

comparable in their capacity as parents.1387 It rejected the application of the positive action 

exception under Article 3 Gender Equality Directive since the rule risked perpetuating 

traditional distributions of roles,1388 and of the maternity exception under Article 28(2) Gender 

Equality Directive, as it did in no way improve the safety and health at work of pregnant 

workers.1389 

  

 

1384 Maïstrellis paragraphs 33–34. 
1385 Maïstrellis paragraph 36. 
1386 Maïstrellis paragraphs 38–40. 
1387 Maïstrellis paragraph 47. 
1388 Maïstrellis paragraph 50. 
1389 Maïstrellis paragraph 51. 
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l. WA v INSS, C-450/18 

Judges: Bonichot (Chamber President), Silva de Lapuerta, Safjan (Judge-Rapporteur), Bay 

Larsen, Toades 

Chamber/Size: First Chamber, 5/5 Seniority: 10 Years 2 Months 

Reception: 9 July 2018 Opinion: 10 September 2019 

Hearing: 13 June 2019 Judgment: 12 December 2019 

Summary: The case concerned a pension supplement under a general pension scheme, that 

was based on the number of children brought, that was paid to mothers, but not fathers. The 

Court held that this scheme fell under the Social Security Directive.1390 The Court still largely 

followed its reasoning in Griesmar, arguing first of all that women and men are comparable in 

their capacity as parents and regarding the bringing up of children, regardless of whether 

women are affected more by occupational disadvantages.1391 On this basis, it rejected the 

application of the maternity protection exception of Article 4(2) Social Security Directive, as 

the decision did not require the taking of maternity leave and also included to adopted 

children.1392 It also rejected the application of Article 7(1)(b) Social Security Directive, which 

allowed for derogations for persons who have brought up children, since no connexion existed 

with the bringing up of children either.1393 Finally, it left open whether a derogation could be 

based on the positive action exception in Article 157(4) TFEU directly, since in any case the 

provisions did not help the worker during their working life.1394 

m. Syndicat CFTC, C-463/10 

Judges: Bonichot (Chamber President), Bay Larsen, Toader, Safjan (11y 1m), Jääskinen 

Chamber/Size: First Chamber, 5/5 Seniority: 11 Years 1 Month 

Reception: 18 June 2019 Opinion: 9 July 2020 

Hearing: N./A. Judgment: 18 November 2020 

 

1390 WA v INSS paragraphs 28–33. 
1391 WA v INSS paragraphs 51–52. 
1392 WA v INSS paragraphs 56–58. 
1393 WA v INSS paragraphs 61–62. 
1394 WA v INSS paragraphs 64–65. 
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Summary: The case concerned a French collective agreement that allowed for maternity leave 

of up to one and a half years. The length depending on whether the worker choses to reduce or 

even relinquish their pay. The leave could be extended on an unpaid basis for another year in 

exceptional circumstance. The Court held that this might violate the equal treatment principle 

under the Gender Equality Directive. It established criteria by which to determine whether such 

a leave falls under the maternity protection exception under Article 28 Gender Equality 

Directive, taking account of the special relationship formula,1395 and the equal capacity of 

women and men as parents.1396 The name that such a leave had under national law could not be 

an indicator of its nature.1397 The leave must be directly linked to the protection of the mothers 

biological condition after childbirth or her special relationship to the child.1398 It held that 

maternity leave could not be prolonged in perpetuity,1399 pointing to the minimum length of 

sixteen weeks guaranteed under the Pregnant Workers Directive as a possible comparator.1400 

And it finally held that the leave must conform to the minimum standards set by the Pregnant 

Workers Directive which include, i.a. protection of dismissal and maintenance of a payment or 

an adequate allowance.1401 

  

 

1395 Syndicat CFTC paragraph 52. 
1396 Syndicat CFTC paragraph 55. 
1397 Syndicat CFTC paragraph 70. 
1398 Syndicat CFTC paragraph 63. 
1399 Syndicat CFTC paragraph 64. 
1400 Syndicat CFTC paragraphs 64, 73. 
1401 Syndicat CFTC paragraphs 65, 73. 
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II. Case-Study 2 

1. Overview 

Year Case Concerned Decision 

1999 Lewen, C-333/97 Christmas bonus Need not necessarily be paid to 
worker on parental leave 

2003 Busch, C-320/01 Right to return to work 
early from parental leave 
and take maternity leave 

Denying this would constitute 
pregnancy-based discrimination 

2003 Mau, C-160/01 Calculation of period of 
insolvency protection 
(wage guarantee) 

Parental leave is to be treated 
as a period of non-employment 
initiating the period of 
insolvency protection 

2004 Österreichischer Gewerkschaftsbund, 
C-220/02 

Calculation of seniority for 
termination payments 

Parental leave is incomparable 
even to voluntary periods of 
military service 

2005 Commission v Luxembourg (2005), 
C-519/03 

Relation of Parental Leave 
and Maternity Leave 

Entering maternity leave must 
not cause parental leave to 
automatically end without the 
possibility of deferral 

2007 Kiiski, C-116/06 Right to return to work 
early from parental leave 
and take maternity leave 

Even when not based on 
pregnancy, workers must not be 
denied access to maternity 
leave 

2009 Gómez-Limón Sánchez-Camacho, C-
537/07 

Basis for calculation for 
invalidity pension while on 
part-time parental leave 

Lowered part-time pay is used 
as basis due to incomparability 
to other workers 

2009 Meerts, C-116/08 Basis for calculation of 
termination payment while 
on part-time parental 
leave 

Full time pay is to be used due 
to comparability to other 
workers and taking parental 
leave must not be dissuaded 

2010 Zentralbetriebsrat der Landes-
krankenhäuser Tirols, C-486/08 

Leftover annual leave 
when returning from 
parental leave 

Annual leave already accrued 
must not be lost due to parental 
leave 

2010 Chatzi, C-149/10 Access to a second period 
of parental leave due to 
birth of twins 

Parental Leave Directive only 
grants access to one period of 
parental leave, but Member 
States have to take account of 
increased burden 

2013 Brandes, C-415/12 Leftover annual leave 
when taking part-time 
parental leave 

Annual leave must not be 
reduced proportionally to new 
working time 

2013 Riežniece, C-7/12 Evaluation of workers to 
determine who is made 
redundant 

Evaluation must not include 
criteria worker on parental 
leave cannot fulfil, but may be 
conducted on basis of old 
assessment and take into 
account improved qualifications 
of other workers 

2013 Hliddal and Bornand, C-216/12 and 
C-217/12 

Access to parental leave 
benefits for non-residents 

Parental leave benefits are not 
“pay” under Article 157 TFEU 
but “social security benefits” 



 

341 
 

Year Case Concerned Decision 

and specifically “family 
benefits” 

2014 TSN and YTN, C-512 and 513/11 Basis for calculation of 
maternity benefits when 
already on parental leave 

Must be based on regular pay, 
since elsewise workers may be 
dissuaded from taking parental 
leave 

2014 Lyreco, C-588/12 Basis for calculation of 
termination payment while 
eon part-time parental 
leave 

Full time pay is to be used due 
to comparability to other 
workers and taking parental 
leave must not be dissuaded 

2015 Maïstrellis, C-222/14 Access to parental leave 
restricted for fathers 

Member States cannot limit 
access to parental leave to 
mothers and fathers whose 
wives are working und elsewise 
unable to provide care 

2017 H., C-174/16 Extension of probationary 
period after taking 
parental leave 

Probationary period must not 
automatically fail if worker had 
been unable to pick up new job 
due to parental leave 

2018 Dicu, C-12/17 Accrual of annual leave 
during parental leave 

No accrual, since annual leave 
corresponds to time actually 
worked 

2019 Praxair, C-486/18 Basis for calculation of 
termination payment while 
on part-time parental 
leave 

Full time pay is to be used due 
to comparability to other 
workers and taking parental 
leave must not be dissuaded 

2021 Caisse pour l’avenir des enfants, C-
129/20 

Double requirement to be 
employed uninterrupted 
for 12 months immediately 
before taking parental as 
well as being employed at 
the time of birth 

The first requirement of 
uninterrupted 12 months 
employment is compatible with 
the Parental Leave Directive 
while employed at the time of 
the birth of the child is not. 

 

 

2. Cases 

All information is taken from eur-lex database, except for seniority of Judge-Rapporteur. The 

latter is calculated according to the date they joined the Court as reported in the Official Journal. 

Chamber/Size reports the formation decided the case and how many of its members sat (x/5 

for five-judge chambers, x/3 for three-judge chambers, and so on). Seniority indicates the 

seniority of the Judge-Rapporteur in years and months in years and months at the time of the 

decision, calculated based on the dates in Annex A. Reception states the date that the case was 

received by the Court’s registry. Hearing is the date of the oral hearing, if one was held. Opinion 

is the date of the Advocate-General Opinion was given if one was given. This states “View” if 
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a view rather than an opinion was given. Judgment is the date of the decision. This states 

“Order” if the Court decided by order. 

a. Lewen, C-333/97 

Judges: Kapteyn (Chamber President and Judge-Rapporteur), Hirsch, Schintgen 

Chamber/Size: Sixth Chamber, 3/5 Seniority: 9 Years 7 Months 

Reception: 23 September 1997 Opinion: 4 March 1999 

Hearing: 28 January 1999 Judgment: 21 October 1999 

Summary: The case concerned the payment of a Christmas bonus from which a worker on 

parental leave was excluded. The Court found that a voluntary bonus payment still constituted 

pay under Article 119 TE(E)C, but could not be considered a payment protected under 

Article 11(2)(b) Pregnant Workers Directive.1402 It also argued that the Christmas bonus could 

not considered a “right” under the Parental Leave Directive.1403 It went on to assess whether 

excluding workers on parental leave could be considered discrimination under Article 119 

TE(E)C. It reasoned that if the bonus was paid on the sole condition that the worker was in 

active employment at the time of payment, it could also not constitute discrimination, since 

workers on parental leave were in a “special situation” as compared to workers in active 

employment.1404 However, if it was paid as a retroactive award for work in the previous year, 

it could constitute indirect sex-discrimination unless the bonus was only reduced 

proportionally.1405 In contrast, for periods of maternity leave the bonus could not be reduced if 

it constituted a retroactive award.1406 

  

 

1402 Lewen paragraphs 21, 23. 
1403 Lewen paragraph 32. 
1404 Lewen paragraphs 37–38. 
1405 Lewen paragraphs 39–40. 
1406 Lewen paragraphs 41–42. 



 

343 
 

 

b. Busch, C-320/01 

Judges: Wathelet (Chamber President and Judge-Rapporteur), Timmermans, Jann, von 

Bahr, Rosas 

Chamber/Size: Fifth Chamber, 5/5 Seniority: 7 Years 5 Months 

Reception: 20 August 2000 Opinion: 21 November 2002 

Hearing: 23 October 2002 Judgment: 27 February 2003 

Summary: Busch concerned a worker who became pregnant during her parental leave. She 

applied for an open position with her employer to return from her parental leave early., 

presumably so that she could claim maternity benefits. She did not reveal her pregnancy. The 

employer subsequently annulled the contract as claiming to have been misled. The Court ruled 

that refusing her to return to work because of her pregnancy amounted to direct sex 

discrimination.1407 Consequently, she also did not have to reveal her pregnancy.1408 It stressed 

that the intentions of the worker did not in any way impact this ruling.1409 

c. Mau, C-160/01 

Judges: Wathelet (Chamber President), Timmermans, Edward (Judge-Rapporteur), Jann, 

von Bahr 

Chamber/Size: Fifth Chamber, 5/5 Seniority: 11 Years 2 Months 

Reception: 12 April 2001 Opinion: 21 November 2002 

Hearing: 2 May 2002 Judgment: 15 May 2003 

Summary: The concerned numerous questions relating to insolvency. For the purposes of this 

thesis, the only relevant question is the point in time whether an employment contract could be 

considered “terminated” with the beginning of her parental leave. This would have started the 

period of insolvency protection earlier and thus resulted in the applicant still falling under that 

protection. The Court ruled that since only employment relationships that could give rise to 

 

1407 Busch paragraph 39. 
1408 Busch paragraph 40. 
1409 Busch paragraph 46. 
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outstanding periods of pay, parental leave cannot be considered to constitute an employment 

relationship in the sense of the Insolvency Protection Directive.1410 

d. Österreichischer Gewerkschaftsbund, C-220/02 

Judges: Skouris (Chamber President), Jann (Five-Judge Chamber President), Timmermans 

(Five-Judge Chamber President), Rosas (Five-Judge Chamber President), Puissochet (Three-

Judge Chamber President and Judge-Rapporteur), Cunha Rodrigues (Three-Judge 

Chamber President), Schintgen, Macken, Colneric, von Bahr, Silva de Lapuerta 

Chamber/Size: Grand Chamber, 11/11 Seniority: 9 Years 8 Months 

Reception: 14 June 2002 Opinion: 12 February 2004 

Hearing: 3 February 2007 Judgment: 8 June 2004 

Summary: The case concerned the question whether it constitutes pay discrimination under 

Article 141 TEC (Amsterdam) not to consider periods of parental leave as periods of work for 

the purposes of calculating termination payments that were based on years of service. Military 

service, largely compulsory but also including certain voluntary forms, did count as seniority 

for this purpose. The Court held that it did not constitute indirect sex discrimination if national 

law stipulated the continued accrual of years of service for periods of military service (even 

where it was not compulsory), but did not do so for periods of parental leave. It argued that 

parental leave was essentially of a voluntary nature,1411 whereas military leave is of a civic 

nature even if extended voluntarily.1412 Thus, the two situations were incomparable and thus 

and could not give rise to any discrimination claim.1413 

e. Commission v Luxembourg (2005), C-519/03 

Judges: Borg Barthet (Judge-Rapporteur also acting for the Chamber President), 

Puissochet, von Bahr, Lõhmus, Ó Caoimh 

Chamber/Size: Third Chamber, 5/5 Seniority: 11 Months 

Reception: 12 December 2003 Opinion: 18 January 2005 

Hearing: 24 November 2004 Judgment: 14 April 2004 

 

1410 Mau paragraph 44. 
1411 Österreichischer Gewerkschaftsbund paragraph 60. 
1412 Österreichischer Gewerkschaftsbund paragraphs 61–63. 
1413 Österreichischer Gewerkschaftsbund paragraph 64. 
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Summary: The Commission had challenged the Luxembourg implementation of the Parental 

Leave Directive on two points: firstly, where a worker on parental leave became pregnant, her 

parental leave would end (without compensation or deferral) at the time her maternity leave 

began. Secondly, it only applied to workers whose children had been born after the day that the 

Directive had to be implemented. The Court agreed with the Commission on both points, ruling 

that since maternity leave and parental leave served different purposes, ending parental leave 

automatically when maternity leave starts without the option of deferring it to a later date would 

deprive the workers of their right to parental leave.1414 It also held that while the leave was 

granted subject to the condition that a child had been born or adopted, this birth or adoption 

did not have to take place before the deadline for transposition of the directive.1415 

f. Kiiski, C-116/06 

Judges: Lenaerts (Chamber President), Silva de Lapuerta, Arestis, Malenovský (Judge-

Rapporteur), von Danwitz 

Chamber/Size: Fourth Chamber, 5/5 Seniority: 3 Years 4 Months 

Reception: 28 February 2006 Opinion: 15 March 2007 

Hearing: 8 February 2006 Judgment: 20 September 2007 

Summary: The case concerned a teacher who took parental leave. When she became pregnant 

again during that parental leave, she requested, multiple times, a change to the length of her 

parental leave, but was denied for various reasons all connected to the fact that her pregnancy 

under the relevant implementation guidelines to the national collective agreement did not 

constitute an unforeseeable and justified ground for alteration. Basing the decision on Article 2 

Equal Treatment Directive (2002) and Articles 8 and 11 Pregnant Workers Directive, the Court 

still found that this denied the worker their right to maternity leave and constituted direct 

discrimination on the basis of sex. I considered whether or not “the conditions under which the 

duration of [parental] leave can be altered, were capable of depriving Ms Kiiski of the rights 

inherent in maternity leave.”1416 It held that the right to parental leave should enable workers to 

take care of their child and that they must therefore be able to alter the period of leave for 

reasons which “make it impossible for him to look after the child under the conditions 

 

1414 Commission v Luxembourg (2005) paragraphs 32–34. 
1415 Commission v Luxembourg (2005) paragraphs 47–48. 
1416 Kiiski paragraph 34. 
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originally foreseen.”1417 It found that a new pregnancy is “essentially unforeseeable” and thus 

“comparable rather to events such as the serious illness or death of the child or of the other 

parent, and to divorce,” reasons recognised under national law for altering parent leave.1418 It 

held that “[t]hose [recognised] events therefore prevent the child from being cared for under 

the conditions of child-care foreseen at the time when child-care leave was requested.”1419 It 

concluded that since maternity leave aims at helping mothers to avoid multiple burdens, and 

“the generous care which has to be given to the first child in accordance with the objective of 

the parental leave provided for under the framework agreement, constitutes for the mother a 

multiple burden of comparable kind and degree” taking parental leave must not prevent a 

mother from taking maternity leave and thus, it must be allowed to her to alter the period of 

parental leave.1420 Hence, pregnancy is comparable to other situations under which periods of 

parental leave can be altered and treating it differently would constitute direct discrimination 

of the basis of pregnancy.1421 

g. Gómez-Limón Sánchez-Camacho, C-537/07 

Judges: Rosas (Chamber President), Cunha Rodrigues, Klučka, Lõhmus (Judge-

Rapporteur), Arabadjiev 

Chamber/Size: Third Chamber (5/5) Seniority: 5 Years 2 Months 

Reception: 3 December 2007 Opinion: 4 December 2008 

Hearing: N./A. Judgment: 16 July 2009 

Summary: At issue was the calculation of an invalidity pension for a worker on part-time 

parental leave. Since contributions paid to the social security schemes were based on income, 

she had paid reduced contributions during parental leave and received a lower invalidity 

pension than would have otherwise been the case. The Court first held that pension entitlements 

that arise during parental leave were not protected as “rights” under the Parental Leave 

Directive, as Clause 2(6) Framework Agreement only included those entitlements that the 

worker held when they began parental leave.1422 Rights and entitlements arising during parental 

 

1417 Kiiski paragraph 38. 
1418 Kiiski paragraph 42. 
1419 Kiiski paragraph 43. 
1420 Kiiski paragraph 50. 
1421 Kiiski paragraphs 51–55. 
1422 Gómez-Limón Sánchez-Camacho paragraph 39. 



 

347 
 

leave fell under Clause 2(7) Framework Agreement and thus for the Member States to 

decide.1423 Clause 2(8) Framework Agreement did not require Member States to secure 

continued acquisition of such entitlement.1424 As the pension rights did not continue to accrue 

during parental leave, it also held that  pro rata temporis reduction was not discriminatory 

under the Social Security Directive.1425 

h. Meerts, C-116/08 

Judges: Cunha Rodrigues (President of the Second Chamber acting as President of the Third 

Chamber), Lindh, Rosas, Lõhmus (Judge-Rapporteur), Ó Caoimh 

Chamber/Size: Third Chamber, 5/5 Seniority: 5 Years 5 Months 

Reception: 17 March 2008 Opinion: 14 May 2009 

Hearing: 11 March 2009 Judgment: 22 October 2009 

Summary: The case concerned the calculation of a termination payment for a worker who had 

been made redundant while on part-time parental leave. The question was where the 

termination payment would be calculated based on their full contractual salary or their reduced 

salary during part-time parental leave. The Court based its reasoning on the objectives pursued 

by the Parental Leave Directive, namely the promotion of equal treatment and the 

reconciliation of family life and work, which it based on the General Considerations of the 

Framework Agreement and Article 16 Community Charter.1426 It found that the calculation of 

termination payments to be protected under Clause 2(6) Framework Agreement.1427 It argued 

that elsewise an employer might be incentivised to prioritise workers on parental leave when 

deciding whose contract to terminate, and it may discourage workers from taking parental 

leave.1428 It also held that workers on parental leave are comparable to other workers in this 

regard as the termination concerns their initial employment contract1429 and Belgian law 

 

1423 Gómez-Limón Sánchez-Camacho paragraph 40. 
1424 Gómez-Limón Sánchez-Camacho paragraphs 47–50. 
1425 Gómez-Limón Sánchez-Camacho paragraphs 55–58. 
1426 Meerts paragraphs 35–37. 
1427 Meerts paragraphs 42–44. 
1428 Meerts paragraph 47. 
1429 Meerts paragraph 51. 
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considered periods of parental leave as periods of service, is paid a fixed allowance, and the 

leave is of limited duration.1430  

i. Zentralbetriebsrat der Landes-krankenhäuser Tirols, C-486/08 

Judges: Tizzano (Chamber President), Levits (Judge-Rapporteur), Borg Barthet, Ilešic, 

Berger 

Chamber/Size: First Chamber, 5/5 Seniority: 5 Years 11 Months 

Reception: 12 November 2008 Opinion: N./A. 

Hearing: 21 January 2010 Judgment: 22 April 2010 

Summary: The case concerned, i.a., a regulation according to which any annual leave gained 

expired on 31 December of the following year, meaning that workers taking full advantage of 

their two years parental leave would lose left over annual leave from the year their parental 

leave started. While the Court had asked about the compatibility with the Gender Equlity 

Directive, the Court based its decision on Clause 2(6) Framework Agreement.1431 It reasoned 

that the objectives of parental leave were to promote equal treatment as expressed in Article 16 

Community Charter1432 It concluded that this protection included acquired periods of annual.1433 

j. Chatzi, C-149/10 

Judges: Tizzano (Chamber President), Levits, Ilesic, Safjan (Judge-Rapporteur), Berger 

Chamber/Size: First Chamber, 5/5 Seniority: 11 Months 

Reception: 29 March 2010 View: 7 July 2010 

Hearing: 7 July 2010 Judgment: 12 September 2010 

Summary: The case concerned the calculation of the length of parental leave when giving 

birth. The question was whether the length of the leave should be doubled. The Court first held 

that the children themselves did not have a right to parental leave.1434 It then restated the 

objectives of parental leave as reconciling family and professional life.1435 It argued that the 

 

1430 Meerts paragraphs 52–54. 
1431 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraph 52. 
1432 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraph 52. 
1433 Zentralbetriebsrat der Landeskrankenhäuser Tirols paragraphs 53–54. 
1434 Chatzi paragraph 40. 
1435 Meerts paragraph 56. 
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purpose of parental leave as expressed in the Framework Directive was to provide their child 

with the required assistance,1436 but that their needs of twins only differ in intensity not time.1437 

However, referring, i.a., to the recognition of parental leave as furthering the general principle 

of equality in Article 33(2) CFR, it did point out that national legislation must take the needs 

of parents in account under the equal treatment principle.1438 

k. Brandes, C-415/12 

Judges: Malenovský, Safjan, Prechal (Judge-Rapporteur) 

Chamber/Size: Ninth Chamber, 3/3 Seniority: 2 Years 11 Months 

Reception: 13 September 2012 Opinion: N./A. 

Hearing: N./A. Reasoned Order: 13 June 2013 

Summary: At issue was the left-over annual leave of a worker who, as a result of parental 

leave, switched from fulltime to part-time work. Her already required leave was reduced 

proportionally. The Court found that it violated the Part-Time Work Directive if the left-over 

annual leave of a worker on part-time parental leave was reduced pro rata temporis to their 

working time.1439 

l. Riežniece, C-7/12 

Judges: Bay Larsen (Chamber), Malenovský, Lõhmus, Safjan (Judge-Rapporteur), Prechal 

Chamber/Size: Fourth Chamber, 5/5 Seniority: 3 Years 8 Months 

Reception: 4 January 2012 Opinion: N./A. 

Hearing: N./A. Judgment: 20 January 2013 

Summary: Concerned a worker an evaluation to determine which worker to dismiss after a 

workplace was to be abolished. While the worker was offered a differ position, that position 

was also soon abolished. The Court restated the objectives associated with parental leave as 

reconciling family life and work,1440 and to grant parents the opportunity to adequately take 

 

1436 Chatzi paragraph 57. 
1437 Chatzi paragraph 58. 
1438 Chatzi paragraph 68. 
1439 Brandes paragraph 31. 
1440 Riežniece paragraph 31. 
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care of their children.1441 and  reasoned on the basis of the Equal Treatment Directive (2002) 

and the Parental Leave Directive that where a worker was at that time on parental leave, the 

evaluation can be based on a previous assessment,1442 but must include the same criteria for all 

workers, and must not discriminated those on parental leave by, for example, required them to 

be present at work.1443 It also held that the employers must in any case try to find a different 

post for the worker.1444 

m. Hliddal and Bornand, C-216/12 and C-217/12 

Judges: von Danwitz (Chamber President), Rosas (Judge-Rapporteur), Juhász, Šváby, Vajda 

Chamber/Size: Fifth Chamber, 5/5 Seniority: 11 Years 8 Months 

Reception: 26 April 2012 Opinion: N./A. 

Hearing: N./A. Judgment: 19 September 2013 

Summary: The case concerned the legal nature of parental leave benefits. Two Swiss nationals 

who worked for a Luxembourg airline but resided, with their families, in Switzerland had 

applied for parental leave benefits on the basis of the EC-Swiss Agreement and 

Regulation 1408/71.1445 The Court ruled that such benefits were neither “pay,” since workers 

on parental leave were in a special situation in which their employment contract was 

suspended,1446 nor “unemployment benefits,” since the worker had not lost their employment 

permanently.1447 Instead, since they are meant to meet family expenses, they constituted family 

benefits which fall under Regulation 1408/71.1448 

  

 

1441 Riežniece paragraph 32. 
1442 Riežniece paragraph 42. 
1443 Riežniece paragraphs 43–44. 
1444 Riežniece paragraphs 50–51. 
1445 Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application of social security schemes 

to employed persons, to self-employed persons and to members of their families moving within the 
Community, as amended and updated by Council Regulation (EC) No 118/97 of 2 December 1996, [1997] OJ 
1997 L 28, 1, and as amended by Council Regulation (EC) No 1606/98 of 29 June 1998 [1998] OJ L 209, 1. 

1446 Hliddal and Bornand paragraph 42. 
1447 Hliddal and Bornand paragraph 53. 
1448 Hliddal and Bornand paragraph 56. 
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n. TSN and YTN, C-512 and 513/11 

Judges: Ilešič (Chamber President), Lenaerts, Ó Caoimh (Judge-Rapporteur), Toader, 

Jarašiūnas 

Chamber/Size: Third Chamber, 5/5 Seniority: 9 Years 4 Months 

Reception: 3 October 2011 Opinion: 8 November2012 

Hearing: 21 February 2013 Judgment: 13 February 2014 

Summary: The case concerned the calculation of maternity leave benefits for workers who 

transition directly from parental leave to maternity leave. The benefits were calculated on the 

basis of income which was lower during the leave. While the national court asked for a ruling 

based on the Pregnant Workers Directive and the Gender Equality Directive, the Court ruled 

on the basis of the Parental Leave Directive.1449 It referred to the purposes associated with 

parental leave, reconciliation and providing adequate care for their children, as established in 

its previous case-law.1450 The Court reasoned that they needed to receive maternity leave 

benefits at the same level as if they had not taken parental leave, so that they would not be 

dissuaded from taking parental leave.1451  

o. Lyreco, C-588/12 

Judges: Ilešič (Chamber President), Fernlund, Ó Caoimh (Judge-Rapporteur), Toader, 

Jarašiūnas 

Chamber/Size: Third Chamber, 5/5 Seniority: 9 Years 4 Months 

Reception: 14 December2012 Opinion: N./A. 

Hearing: N./A. Judgment: 27 February 2014 

Summary: The case concerned the calculation of a fixed-sum protective award reserved for 

workers dismissed during parental leave. As in Meerts, the question was whether the 

calculation should occur on the basis of their full pay or their reduced pay during part-time 

parental leave. Although it based the decision primarily on Clause 2(4) Framework Agreement, 

 

1449 TSN and YTN paragraph 33. 
1450 TSN and YTN paragraphs 38–39. 
1451 TSN and YTN paragraphs 49–51. 
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mentioning Clause 2(6) Framework Agreement only additionally, the Court closely followed 

its reasoning in Meerts, citing the same purposes of parental leave and referring to it as a 

particularly important principle of EU social law.1452 It argued that workers on parental leave 

must not be discouraged from taking it.1453 It concluded that a fixed-sum protective award for 

workers dismissed during parental leave must also be calculated on the basis of their regular 

full-time pay.1454 

p. Maïstrellis, C-222/14 

Judges: Bay Larsen, Jürimäe, Malenovský, Safjan (5y 8m), Prechal 

Chamber/Size: Fourth Chamber, 5/5 Seniority: 5 Years 8 Month 

Reception: 7 May 2014 Opinion: N./A. 

Hearing: 16 April 2015 Judgment: 16 July 2015 

Summary: The case concerned a form of parental leave for judges that was not available to 

men unless their (female) partner was in employment or unable to care for the child. This time, 

the Court followed Roca Álvarez and rejected such a restriction to parental leave. The Court 

held first of all that this violated the Parental Leave Directive and Clause 2(1) and (2) 

Framework Agreement as these guaranteed a principally gender-neutral right to parental 

leave.1455 This right could not be made conditional on the employment status of the partner,1456 

as this would violate the objectives of parental leave as facilitation reconciliation parental and 

professional responsibilities and the promotion of women’s participation in the labour market 

as laid down in the Framework Agreement, Article 16 Community Charter and 33(2) CFR.1457 

It also found a violation of the Gender Equality Directive, as both women and men were 

comparable in their capacity as parents.1458 It rejected the application of the positive action 

exception under Article 3 Gender Equality Directive since the rule risked perpetuating 

traditional distributions of roles,1459 and of the maternity exception under Article 28(2) Gender 

 

1452 Lyreco paragraphs 30–32, 36. 
1453 Lyreco paragraph 40. 
1454 Lyreco paragraph 48. 
1455 Maïstrellis paragraphs 33–34. 
1456 Maïstrellis paragraph 36. 
1457 Maïstrellis paragraphs 38–40. 
1458 Maïstrellis paragraph 47. 
1459 Maïstrellis paragraph 50. 



 

353 
 

Equality Directive, as it did in no way improve the safety and health at work of pregnant 

workers.1460 

q. H., C-174/16 

Judges: Ilešič (Chamber President), Prechal (Judge-Rapporteur), Rosas, Toader, Jarašiūnas 

Chamber/Size: Second Chamber, 5/5 Seniority: 7 Years 3 Months 

Reception: 24 March 2016 Opinion: N./A. 

Hearing: 26 April 2017 Judgment: 7 September 2017 

Summary: The case concerned a situation of a public servant who applied for a higher position 

in the administration. They were placed on this position for a probationary period at the end of 

which it would be decided whether they could remain there. This evaluation included the 

requirement for fulfil certain working hours, which they were unable to fulfil due to being on 

parental leave. There was no possibility to extend or restart the probationary period.  

The Court began by establishing the purpose of parental leave protection as reconciliation of 

family life and work according to the Revised Parental Leave Directive and Revised 

Framework Agreement, as well as Article 23 and 33(2) Charter of Fundamental Rights and 

Article 151 TFEU.1461 It continued arguing that Clause 5(1) and (2) Revised Framework 

Directive guarantee the worker to return to the same job they occupied before taking parental 

leave ensuring that they return in the same position in which they left.1462 The Court thus found 

that a worker on parental leave must be given the possibility to extend the probationary period, 

as it may otherwise dissuade them from taking parental leave.1463 

r. Dicu, C-12/17 

Judges: Lenaerts (President of the Court), Tizzano (Vice-President), Ilešič (Five-Judge 

Chamber President), Bay Larsen (Five-Judge Chamber President), Danwitz (Five-Judge 

Chamber President), Levits (Three-Judge Chamber President and Judge-Rapporteur), 

Borg Barthet, Arabadjiev, Biltgen, Jürimäe, Lycourgos 

 

1460 Maïstrellis paragraph 51. 
1461 H. paragraphs 30–33. 
1462 H. paragraphs 36–37. 
1463 H. paragraph 41. 
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Chamber/Size: Grand Chamber, 11/15 Seniority: 14 Years 5 Months 

Reception: 10 January 2017 Opinion: 20 March 2018 

Hearing: 15 January 2018 Judgment: 4 October 2018 

Summary: The case concerned the question whether workers on parental leave continue to 

accrue annual leave. The Court approached the question from the perspective of the annual 

leave directive. It assessed whether parental leave must be treated as a period of work as it had 

established for maternity leave and sick leave.1464 It established that entitlements to annual leave 

can only arise during periods in which the worker had been engaged in activities that justify a 

period of rest, relaxation, and leisure.1465 It held that in contrast to incapacity due to sickness, 

parental leave is not unforeseeable and in most cases a reflection of the workers wish to take 

care of their child.1466 Additionally, the Court argued that they were not under the same physical 

and psychological strains as a worker who is sick,1467 nor does parental leave protect the same 

biological conditions and the special relationship that maternity leave does.1468 It concludes that 

workers on parental leave do not continue to accrue entitlements for annual leave.1469 

s. Praxair, C-486/18 

Judges: Bonichot (Chamber President), Toader, Rosas, Bay Larsen, Safjan (Judge-

Rapporteur) 

Chamber/Size: First Chamber, 5/5 Seniority: 9 Years 7 Months 

Reception: 23 July 2018 Opinion: N./A. 

Hearing: N./A. Judgment: 8 May 2019 

Summary: The case concerned, i.a., a so-called redeployment allowance which the workers 

received if they were dismissed and their right to a redeployment leave exceeded their period 

of notice. The Court held that Clause 2.6 Framework requires that the redeployment allowance 

for a worker on part-time parental leave must be calculated on the basis of their full-time 

contract even in case of a collective redundancy,1470 With regard to the Parental Leave 

 

1464 Dicu paragraphs 26, 29 and 30. 
1465 Dicu paragraph 28. 
1466 Dicu paragraph 32. 
1467 Dicu paragraph 33. 
1468 Dicu paragraph 34. 
1469 Dicu paragraph 38. 
1470 Praxair paragraphs 63–64. 
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Directive, it largely followed its reasoning in Meerts, including references to the purpose of 

parental leave as reconciling family life and work,1471 and its status as a particularly important 

principle of EU social law.1472 It also referred to the risk of encouraging employers to preferably 

dismiss workers on parental leave and discourage workers from taking such leave.1473 It also 

referred to its reasoning in Meerts that workers on parental leave were comparable to other 

workers since the dismissal concerned their employment contract, but did not refer to the 

context of national law as in that case.1474 IT also found that it would constitute indirect sex 

discrimination contrary to Article 157 TFEU not to do so.1475 

t. Caisse pour l’avenir des enfants, C-129/20 

Judges: Wahl (Chamber President), Prechal (Judge-Rapporteur, also President of the 

associated Third Chamber, not a Member of the deciding chamber), Biltgen 

Chamber/Size: Eighth Chamber, 3/3 Seniority: 11 Years 8 Months 

Reception: 9 March 2020 Opinion: N./A. 

Hearing: N./A. Judgment: 25 February 2021 

Summary: The case concerned access to parental leave for a worker who was unemployed at 

the time of birth. Since parental leave need not be taken at the time of birth, she eventually 

fulfilled the requirement of having been in employment for 12 months when she applied for 

parental leave. National law, however, required that the worker was in employment at the time 

of birth. The Court decided that the additional requirement that she also had to be employed at 

the time of birth was incompatible with the Revised Parental Leave Directive. The Court drew 

on its reasoning in Commission v Luxembourg (2005) to argue that the granting of parental 

leave is “not linked to the date on which the child was born.”1476 As parental leave aims to 

reconcile family and working life, requiring parents to be in employment at birth as well as at 

the time that the take parental leave would not be in line with this objective (para 46).1477 

 

1471 Praxair paragraph 41. 
1472 Praxair paragraph 49. 
1473 Praxair paragraph 57. 
1474 Praxair paragraph 52. 
1475 Praxair paragraph 87. 
1476 Caisse pour l’avenir des enfants paragraph 45. 
1477 Caisse pour l’avenir des enfants paragraph 46. 
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D. Overview of Judges Sitting on the Cases 

This Annex gives an overview of which Judges sat on which cases in the case-studies. It identifies for each case who was the President (marked 

as “P” and highlighted yellow, only for Plenary and Grand Chamber decisions), the Vice-President (marked as “VP” and highlighted red), the 

Chamber President(s) (marked as “CP” and highlighted orange; in Plenary and Grand Chamber decisions, 5CP stands for a President of a Five-

Judge Chamber, 3CP for a President of a Three-Judge Chamber), the Judge-Rapporteur (marked as “JR” and highlighted violet, in cases where the 

Judge-Rapporteur was also a Chamber President, the violet highlight takes precedent), and the regular Judges (marked as “J” and highlighted 

green). For each Judge, I also marked whether they are male (m) or female (f). 
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I. Case-Study 1 
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II. Case-Study 2 
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E. Chamber Compositions 

The following is an overview of all chamber compositions from October 1982 until October 2021, thus covering all compositions relevant in the 

case-studies of this thesis. It has been compiled using the various Decisions adopted by the Court at its General Meeting by the Court of Justice 

available via the eur-lex database. I have included all chamber compositions that occurred in between these regular changes also. The Court 

usually decides on its chamber compositions in October. From 2004 onwards, Five-Judge Chamber compositions were only regularly changed 

every three years. Out-of-turn changes often do not affect all chambers; hence, the dates vary. Occasionally a Judge may join the Court out of 

turn and not be official assigned to a chamber until later. This will be pointed out by a footnote . Major events that affected the chamber in 

question, such as enlargements or introduction of new chambers, are also marked. 

I. Five-Judge Chambers 

1. First Chamber 

1st Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

09.10.2003 Jann Edward La Pergola von Bahr Rosas Silva de 

Lapuerta 

Lenaerts  

13.01.2004 Jann Rosas La Pergola von Bahr Silva de 

Lapuerta 

Lenaerts Schiemann  

 2004-Enlargement and Introduction of Third Five-Judge Chamber 
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1st Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

13.05.20041478 Jann Cunha 

Rodrigues 

Colneric Lenaerts Schiemann Juhást Ilešič Levits 

07.10.2005 Jann Schiemann Colneric Cunha 

Rodrigues 

Lenaerts Juhász Ilešič Levits 

 Introduction of the Fourth Five-Judge Chamber 

07.10.2006 Jann Schintgen Tizzano Borg Barthet Ilešič Levits   

 Bulgaria and Romania Enlargement 

15.01.2008 Jann Tizzano Borg Barthet Ilešič Levits Kasel   

07.10.2009 Tizzano Borg Barthet Ilešič Levits Kasel Safjan Berger  

 Introduction of the Fifth Five-Judge Chamber 

11.10.2012 Tizzano Borg Barthet Levits Kasel Berger    

 Croatia Enlargement 

09.07.2013 Tizzano Berger Borg Barthet Levits Kasel Rodin   

08.10.2013 Tizzano Borg Barthet Levits Berger Rodin Biltgen   

12.10.2015 Silva de 

Lapuerta 

Bonichot Arabadjiev Fernlund Rodin Regan   

09.10.2018 Bonichot Toader Rosas Bay Larsen Safjan    

 

1478 In October 2004, the Court did not publish a renewed “composition of the chamber” overview for the large chambers, merely for the small ones, where the presidency 
changed. 
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1st Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

08.10.2019 Bonichot Toader Jääskinen Bay Larsen Safjan    

 Brexit 

11.10.2021 Arabadjiev Von Danwitz Xuereb Kumin Ziemele    

 

2. Second Chamber 

2nd Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

09.10.2003 Timmermans Gulmann Puissochet Schintgen O’Kelly 

Macken 

Colneric Cunha 

Rodrigues 

 

 2004-Enlargement and Introduction of Third Five-Judge Chamber 

13.05.20041479 Timmermans Gulmann Schintgen Silva de 

Lapuerta 

Makarczyk Kūris Arestis Klučka 

07.10.2005 Timmermans Makarczyk Gulmann Schintgen Silva de 

Lapuerta 

Kūris Arestis Klučka 

17.01.2006 Timmermans Makarczyk Schintgen Silva de 

Lapuerta 

Kūris Arestis Klučka Bay 

Larsen 

 Introduction of the Fourth Five-Judge Chamber 

 

1479 In October 2004, the Court did not publish a renewed “composition of the chamber” overview for the large chambers, merely for the small ones, where the presidency 
changed. 
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2nd Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

07.10.2006 Timmermans Kūris Schiemann Makarczyk Bay Larsen Bonichot   

 Bulgaria and Romania Enlargement 

16.01.2007 Timmermans Kūris Schiemann Makarczyk Bay Larsen Bonichot Toader  

07.10.2009 Cunha 

Rodrigues 

Rosas Lõhmus Ó Caoimh Lindh Arabadjiev   

07.10.2011 Cunha 

Rodrigues 

Rosas Lõhmus Ó Caoimh Arabadjiev Fernlund   

 Introduction of the Fifth Five-Judge Chamber 

11.10.2012 Silva de 

Lapuerta 

Arestis Bonichot Arabadjiev da Cruz 

Vilaça 

Lenaerts1480   

 Croatia Enlargement 

07./14.10.2014 Silva de 

Lapuerta 

Bonichot Arabadjiev Da Cruz 

Vilaça 

Lycourgos Lenaerts1481   

12.10.2015 Ilešič Rosas Toader Prechal Jarašiūnas Lenaerts1482   

09./10.10.2018 Arabadjiev von Danwitz Levits Berger Vajda Xuereb   

20.03.2019 Arabadjiev von Danwitz Levits Vajda Xuereb Kumin   

 Brexit 

 

1480 At that time Vice-President of the Court; assigned only to a large chamber for cases in which he is Judge-Rapporteur. 
1481 At that time Vice-President of the Court; assigned only to a large chamber for cases in which he is Judge-Rapporteur. 
1482 At that time Vice-President of the Court; assigned only to a large chamber for cases in which he is Judge-Rapporteur. 
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2nd Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

01.02.2020 Arabadjiev von Danwitz Levits Xuereb Kumin    

06.10.2020 Arabadjiev von Danwitz Xuereb Kumin Ziemele    

11.10.2021 Prechal Biltgen Wahl Passer Arastey 

Sahún 

   

 

3. Third Chamber 

3rd Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

 2004-Enlargement and Introduction of Third Five-Judge Chamber 

13.05.2004 Rosas La Pergola Puissochet O’Kelly 

Macken 

von Bahr Borg Barthet Malenovský Lõhmus 

19.10.2004 Rosas Borg Barthet La Pergola Puissochet von Bahr Malenovský Lõhmus Ó Caoimh 

07.10.2005 Rosas Malenovský La Pergola Puissochet von Bahr Borg Barthet Lõhmus Ó Caoimh 

16.05.2006 Rosas Malenovský Puissochet von Bahr Tizzano Borg Barthet Lõhmus Ó Caoimh 

 Introduction of the Fourth Five-Judge Chamber 

07.10.2006 Rosas Klučka Cunha 

Rodrigues 

Lõhmus Ó Caoimh Lindh   

 Bulgaria and Romania Enlargement 

16.01.2007 Rosas Klučka Cunha 

Rodrigues 

Lõhmus Ó Caoimh Lindh Arabadjiev  
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3rd Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 Judge 8 

07.10.2009 Lenaerts Silva de 

Lapuerta 

Juhász Arestis Malenovský von Danwitz Šváby  

 Introduction of the Fifth Five-Judge Chamber 

11.10.2012 Ilešič Ó Caoimh Toader Jarašiūnas Fernlund    

 Croatia Enlargement 

12.10.2015 Bay Larsen Malenovský Safjan Šváby Vilaras    

09./10.10.2018 Prechal Biltgen Malenovský Fernlund Rossi    

08.10.2019 Prechal Biltgen Malenovský Wahl Rossi    

 Brexit 

06.10.2020 Prechal Biltgen Wahl Rossi Passer    

11.10.2021 Jürimäe Safjan Piçarra Jääskinen Gavalec    

 

4. Fourth Chamber 

4th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 

07.10.1982 Ó Caoimh Pescatore Bosco Koopmans Bahlmann  

07.10.1983 Koopmans Bahlmann Pescatore Ó Caoimh Bosco  

07.10.1984 Bosco Pescatore Ó Caoimh Koopmans Bahlmann  

30.01.1985 Bosco Pescatore Koopmans Bahlmann O’Higgins  

07.10.1984 Bahlmann Bosco Koopmans O’Higgins Schockweiler  
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4th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 

 With the Spain and Portugal Enlargement and the Introduction of the Sixth Chamber in March 1986, the Fourth 

Chamber was transformed into a Three-Judge Chamber, until it became resurrected as the Fourth Five-Judge. 

07.10.2006 Lenaerts Juhász Silva de Lapuerta Arestis Malenovský von Danwitz 

 Bulgaria and Romania Enlargement 

07.10.2009 Bonichot Timmermans Schiemann Kūris Bay Larsen Toader 

10.06.2010 Bonichot Schiemann Kūris Bay Larsen Toader Prechal1483 

07.10.2010 Bonichot Schiemann Bay Larsen Toader Prechal Jarašiūnas 

 Introduction of the Fifth Five-Judge Chamber 

11.10.2012 Bay Larsen Malenovský Lõhmus Safjan Prechal  

 Croatia Enlargement 

05.11.2013 Bay Larsen Malenovský Jürimäe Safjan Prechal  

12.10.2015 von Danwitz Juhász Vajda Jürimäe Lycourgos  

09./10.10.2018 Vilaras Jürimäe Šváby Rodin Piçarra  

 Brexit 

11.10.2021 Lycourgos Bonichot Rodin Rossi Spineau-Matei  

 

 

1483 I was unable to find the document whereby the Court appointed Judge Prechal to a chamber, and she took the oath; she was appointed by the Member States on 10 
June 2010 (2010/206/EU) and immediately participated in decisions of the Fourth Chamber, see, for example, Judgment of 30 September 2010, (C-133/09), in which 
the hearing was held on 8 July 2010. 
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5. Fifth Chamber 

5th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

07.10.1982 Everling Mackenzie 

Stuart 

Due Chloros1484 Galmot   

14.03.1983 Everling Mackenzie Stuart Due Galmot Kakouris   

07.10.1983 Galmot Mackenzie 

Stuart 

Due Everling Kakouris   

11.04.1984 Galmot Due Everling Kakouris Joliet   

07.10.1984 Due Kakouris Everling Galmot Joliet   

07.10.1985 Everling Joliet Due Galmot Kakouris   

 Spain and Portugal Enlargement 

01.03.1986 Everling Joliet Bosco Galmot Schockweiler Moitinho de 

Almeida 

 

07.10.1986 Galmot Schockweiler Bosco Everling Joliet Moitinho de 

Almeida 

 

07.10.1987 Bosco Moitinho de 

Almeida 

Everling Galmot Joliet Schockweiler  

 

1484 Judge Chloros passed away 15 November; no new judge was assigned to the chamber. 
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5th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

07.10.1988 Joliet Grévisse Slynn Moitinho de 

Almeida 

Rodríguez 

Iglesias 

Zuleeg  

07.10.1989 Slynn Zuleeg Joliet Moitinho de 

Almeida 

Rodríguez 

Iglesias 

Grévisse  

07.10.1990 Moitinho de 

Almeida 

Rodríguez 

Iglesias 

Slynn Joliet Grévisse Zuleeg  

07.10.1991 Joliet Slynn Grévisse Moitinho de 

Almeida 

Rodríguez 

Iglesias 

Zuleeg  

10.03.1992 Joliet Grévisse Moitinho de 

Aleida 

Rodríguez 

Iglesias 

Zuleeg Edward  

07.10.1992 Rodríguez 

Iglesias 

Zuleeg Joliet Moitinho de 

Almeida 

Grévisse Edward  

07.10.1993 Moitinho de 

Almeida 

Edward Joliet Rodríguez 

Iglesias 

Grévisse Zuleeg  

07.10.1994 Joliet Gulmann Moitinho de 

Almeida 

Edward La Pergola Puissochet  

 Austria, Finland and Sweden Enlargement 

25.01.1995 Gulmann Jann Joliet Moitinho de 

Almeida 

Edward Puissochet Sevón 
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5th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

19.09.1995 Gulmann Jann Wathelet Moitinho de 

Almeida 

Edward Puissochet Sevón 

07.10.1995 Edward Puissochet Moitinho de 

Almeida 

Gulmann Jann Sevón Wathelet 

07.10.1996 Moitinho de 

Almeida 

Sevón Gulmann Edward Puissochet Jann Wathelet 

07.10.1997 Gulmann Wathelet Moitinho de 

Almeida 

Edward Puissochet Jann Sevón 

07.10.1998 Puissochet Jann Moitinho de 

Almeida 

Gulmann Edward Sevón Wathelet 

07.10.1999 Edward Sevón Kapteyn Jann Ragnemalm Wathelet  

15.12.1999 Edward Kapteyn La Pergola Ragnemalm Jann Sevón Wathelet 

07.10.2000 La Pergola Wathelet Edward Jann Sevón von Bahr Timmermans 

07.10.2001 Jann von Bahr Edward La Pergola Sevón Wathelet Timmermans 

22.01.2002 Jann Edward La Pergola von Bahr Timmermans Wathelet Rosas 

07.10.2002 Wathelet Timmermans Edward La Pergola Jann von Bahr Rosas 

 With the restructuring of the chamber system following the Treaty of Nice, the Fifth Chamber became a Three-Judge 

Chamber before being resurrected as the Fifth Five-Judge Chamber in October 2012 

11.10.2012 von Danwitz Rosas Juhász Šváby Vajda   

 Croatia Enlargement 
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5th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

12.10.2015 da Cruz Vilaça Borg Barthet Levits Berger Biltgen Tizzano1485  

09./10.10.2018 Regan Lycourgos Juhász Ilešič Jarukaitis   

 Brexit 

11.10.2021 Regan Ilešič Jarukaitis Gratsias Csehi   

 

6. Sixth Chamber 

6th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

01.03.1986 Koopmans Bahlmann Due Kakouris O’Higgins Rodríguez 

Iglesias 

 

07.10.1986 Kakouris O’Higgins Koopmans Due Bahlmann Rodríguez 

Iglesias 

 

07.10.1987 Due Rodríguez 

Iglesias 

Koopmans Bahlmann Kakouris O’Higgins  

07.10.1988 Koopmans O’Higgins Mancini Kakouris Schockweiler Díez de 

Velasco 

 

07.10.1989 Kakouris Schockweiler Koopmans Mancini O’Higgins Díez de 

Velasco 

 

 

1485 At that time Vice-President of the Court; assigned only to a large chamber for cases in which he is Judge-Rapporteur. 
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6th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

04.04.1990 Kakouris Schockweiler Mancini O’Higgins Díez de Velasco Kapteyn  

07.10.1990 Mancini O’Higgins Díez de 

Velasco 

Kakouris Schockweiler Kapteyn  

07.10.1991 Schockweiler Kapteyn Mancini Kakouris Díez de Velasco Murray  

07.10.1992 Kakouris Murray Mancini Schockweiler Díez de Velasco Kapteyn  

07.10.1993 Mancini Díez de Velasco Kakouris Schockweiler Kapteyn Murray  

07.10.1994 Schockweiler Kapteyn Mancini Kakouris Murray Hirsch  

 Austria, Finland, and Sweden Enlargement 

25.01.1995 Schockweiler Kapteyn Mancini Kakouris Murray Hirsch Ragnemalm 

07.10.1995 Kakouris Hirsch Mancini Schockweiler Kapteyn Murray Ragnemalm 

12.07.1996 Kakouris Hirsch Mancini Kapteyn Murray Ragnemalm Schintgen 

07.10.1996 Mancini Murray Kakouris Kapteyn Hirsch Ragnemalm Schintgen 

07.10.1997 Ragnemalm Schintgen Mancini Kapteyn Murray Hirsch Ioannou 

07.10.1998 Kapteyn Hirsch Mancini Murray Ragnemalm Schintgen Ioannou 

08.06.1999 Kapteyn Hirsch Mancini1486 Murray Ragnemalm Schintgen Skouris 

07.10.1999 Moitinho de 

Almeida 

Schintgen Gulmann Puissochet Hirsch Skouris O’Kelly 

Macken 

 

1486 Passed on 21 July 1999. 
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6th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

15.07.2000 Moitinho de 

Almeida 

Schintgen Gulmann Puissochet Skouris O’Kelly 

Macken 

Colneric 

07.10.2000 Gulmann Skouris Puissochet Schintgen O’Kelly 

Macken 

Colneric da Cunha 

Rodrigues 

07.10.2001 O’Kelly 

Macken 

Gulmann Puissochet Schintgen Skouris da Cunha 

Rodrigues 

 

07.10.2002 Puissochet Schintgen Gulmann Skouris O’Kelly 

Macken 

Colneric da Cunha 

Rodrigues 

09.10.2003 With the restructuring of the chamber system following the Treaty of Nice, the Sixth Chamber became a Three-Judge 

Chamber 

 

II. Three-Judge Chambers 

1. First Chamber 

1st Chamber Judge 1 Judge 2 Judge 3 Judge 4 

07.10.1982 Ó Caoimh Bosco Koopmans  

07.10.1983 Koopmans Mackenzie Stuart Bosco (Ó Caoimh)1487 

 

1487 Only for cases on which he sat and which were heard before 7 October 1983. 
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1st Chamber Judge 1 Judge 2 Judge 3 Judge 4 

11.04.1984 Koopmans Bosco Joliet  

07.10.1984 Bosco Ó Caoimh Joliet (Koopmans)1488 

30.01.1985 Bosco Joliet O’Higgins  

07.10.1985 Joliet Bosco O’Higgins (Koopmans)1489 

 Spain and Portugal Enlargement 

01.03.1986 Joliet Bosco Schockweiler  

07.10.1986 Schockweiler Bosco Joliet  

07.10.1987 Bosco Joliet Schockweiler  

07.10.1988 Joliet Slynn Rodríguez Iglesias  

07.10.1989 Slynn Joliet Rodríguez Iglesias  

07.10.1990 Rodríguez Iglesias Slynn Joliet  

07.10.1991 Slynn Joliet Rodríguez Iglesias  

10.03.1992 Joliet Rodríguez Iglesias Edward  

07.10.1992 Rodríguez Iglesias Joliet Edward  

07.10.1993 Edward Joliet Rodríguez Iglesias  

07.10.1994 Joliet Edward La Pergola  

 Austria, Finland, and Sweden Enlargement 

 

1488 Only for cases on which he sat and which were heard before 7 October 1984. 
1489 Only for cases on which he sat and which were heard before 7 October 1985. 
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1st Chamber Judge 1 Judge 2 Judge 3 Judge 4 

25.01.1995 Jann Joliet Edward Sevón 

19.09.1995 Jann Wathelet Edward Sevón 

07.10.1995 Edward Jann Sevón Wathelet 

07.10.1996 Sevón Edward Jann Wathelet 

07.10.1997 Wathelet Edward Jann Sevón 

07.10.1998 Jann Edward Sevón Wathelet 

07.10.1999 Sevón Jann Wathelet  

07.10.2000 Wathelet Jann Sevón  

07.10.2001 Jann Sevón Wathelet  

16.01.2002 Jann Wathelet   

22.01.2002 Jann Wathelet Rosas  

07.10.2002 Wathelet Jann Rosas  

 

2. Second Chamber 

2nd Chamber Judge 1 Judge 2 Judge 3 Judge 4 

07.10.1982 Chloros Due Bahlmann (Pescatore)1490 

17.11.1982 Pescatore Due Bahlmann  

 

1490  Only for cases on which he sat and which were heard before 6 October 1982. 
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2nd Chamber Judge 1 Judge 2 Judge 3 Judge 4 

07.10.1983 Bahlmann Pescatore Due  

07.10.1984 Due Pescatore Bahlmann  

07.10.1985 Bahlmann Due Schockweiler  

 Spain and Portugal Enlargement 

01.03.1986 Bahlmann Due O’Higgins  

07.10.1986 O’Higgins Due Bahlmann  

07.10.1987 Due Bahlmann O’Higgins  

07.10.1988 O’Higgins Mancini Schockweiler  

07.10.1989 Schockweiler Mancini O’Higgins  

07.10.1990 O’Higgins Mancini Schockweiler  

07.10.1991 Schockweiler Mancini Murray  

07.10.1992 Murray Mancini Schockweiler  

07.10.1993 Mancini Schockweiler Murray  

07.10.1994 Schockweiler Mancini Hirsch  

 Austria, Finland, and Sweden Enlargement 

25.01.1995 Schockweiler Mancini Hirsch  

07.10.1995 Hirsch Mancini Schockweiler  

12.07.1996 Hirsch Mancini Schintgen  

07.10.1996 Mancini Hirsch Schintgen  

07.10.1997 Schintgen Mancini Hirsch  
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2nd Chamber Judge 1 Judge 2 Judge 3 Judge 4 

07.10.1998 Hirsch Mancini Schintgen  

08.06.1999 Hirsch Mancini1491 Schintgen Skouris 

07.10.1999 Schintgen Hirsch Skouris  

15.7.2000 Schintgen Skouris Colneric  

07.10.2000 Skouris Schintgen Colneric  

07.10.2001 Colneric Schintgen Skouris  

07.10.2002 Schintgen Skouris Colneric  

 

3. Third Chamber 

3rd Chamber Judge 1 Judge 2 Judge 3 Judge 4 

07.10.1982 Everling Pescatore Galmot (Mackenzie Stuart)1492 

17.11.1982 Everling Mackenzie Stuart Galmot  

14.03.1983 Everling Galmot Kakouris  

07.10.1983 Galmot Everling Kakouris (Mackenzie Stuart) 1493 

07.10.1984 Kakouris Everling Galmot  

07.10.1985 Everling Galmot Kakouris  

 

1491 Passed on 21 July 1999. 
1492  Only for cases on which he sat and which were heard before 6 October 1982. 
1493  Only for cases on which he sat and which were heard before 7 October 1983. 
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3rd Chamber Judge 1 Judge 2 Judge 3 Judge 4 

01.03.1986 Everling Galmot Moitinho de Almeida  

07.10.1986 Galmot Everling Moitinho de Almeida  

07.10.1987 Moitinho de Almeida Everling Galmot  

07.10.1988 Grévisse Moitinho de Almeida Zuleeg  

07.10.1989 Zuleeg Moitinho de Almeida Grévisse  

07.10.1990 Moitinho de Almeida Grévisse Zuleeg  

07.10.1991 Grévisse Moitinho de Almeida Zuleeg  

07.10.1992 Zuleeg Moitinho de Almeida Grévisse  

07.10.1993 Moitinho de Almeida Grévisse Zuleeg  

07.10.1994 Gulmann Moitinho de Almeida Puissochet  

 Austria, Finland, and Sweden Enlargement 

25.01.1995 Gulmann Moitinho de Almeida Puissochet  

07.10.1995 Puissochet Moitinho de Almeida Gulmann  

07.10.1996 Moitinho de Almeida Gulmann Puissochet  

07.10.1997 Gulmann Moitinho de Almeida Puissochet  

07.10.1998 Puissochet Moitinho de Almeida Gulmann  

05./06.10.1999 Puissochet Moitinho de Almeida Gulmann O’Kelly Macken 

07.10.1999 Moitinho de Almeida Gulmann Puissochet O’Kelly Macken 

07.10.2000 Gulmann Puissochet O’Kelly Macken da Cunha Rodrigues 

07.10.2001 O’Kelly Macken Gulmann Puissochet da Cunha Rodrigues 
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3rd Chamber Judge 1 Judge 2 Judge 3 Judge 4 

07.10.2002 Puissochet Gulmann O’Kelly Macken da Cunha Rodrigues 

 Restructuring of the chamber system following the Treaty of Nice 

09.10.2003 Rosas Edward Schintgen Colneric 

13.01.2004 Rosas Schintgen Colneric Schiemann 

 With the 2004-Enlargement, became the third Five-Judge Chamber 

 

4. Fourth Chamber 

4th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

01.03.1986 Koopmans Kakouris Rodríguez 

Iglesias 

    

07.10.1986 Kakouris Koopmans Rodríguez 

Iglesias 

    

07.10.1987 Rodríguez 

Iglesias 

Koopmans Kakouris     

07.10.1988 Koopmans Kakouris Díez de Velasco     

07.10.1989 Kakouris Koopmans Díez de Velasco     

04.04.1990 Kakouris Díez de Velasco Kapteyn     

07.10.1990 Díez de Velasco Kakouris Kapteyn     

07.10.1991 Kapteyn Kakouris Díez de Velasco     
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07.10.1992 Kakouris Díez de Velasco Kapteyn     

07.10.1993 Díez de Velasco Kakouris Kapteyn     

07.10.1994 Kapteyn Kakouris Murray     

 Austria, Finland, and Sweden Enlargement 

25.01.1995 Kapteyn Kakouris Murray Ragnemalm    

07.10.1995 Kakouris Kapteyn Murray Ragnemalm    

07.10.1996 Murray Kakouris Kapteyn Ragnemalm    

07.10.1997 Ragnemalm Kapteyn Murray Ioannou    

07.10.1998 Kapteyn Murray Ragnemalm Ioannou    

08.06.1999 Kapteyn Murray Ragnemalm     

05./06.10.1999 Kapteyn Ragnemalm      

07.10.1999 Edward Kapteyn Ragnemalm     

15.12.1999 Edward Kapteyn La Pergola Ragnemalm    

07.10.2000 La Pergola Edward von Bahr Timmermans    

07.10.2001 von Bahr Edward La Pergola Timmermans    

07.10.2002 Timmermans Edward La Pergola von Bahr    

 Restructuring of the chamber system following the Treaty of Nice 

09.10.2003 Cunha 

Rodrigues 

Puissochet O’Kelly 

Macken 

Lenaerts    

 2004-Enlargement and Introduction of third Five-Judge Chamber reduced number of Three-Judge Chambers to three. 
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13.05.2004 Cunha 

Rodrigues 

Colneric Lenaerts Schiemann Juhász Ilešič Levits 

07.10.2004 Lenaerts Colneric Cunha 

Rodrigues 

Schiemann Juhász Ilešič Levits 

07.10.2005 Schiemann Colneric Cunha 

Rodrigues 

Lenaerts Juhász Ilešič Levits 

 Turned into a Five-Judge Chamber 

 

5. Fifth Chamber 

5th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

09.10.2003 Gulmann La Pergola von Bahr Silva de 

Lapuerta 

   

 2004-Enlargement and Introduction of third Five-Judge Chamber reduced number of Three-Judge Chambers to three. 

13.05.2004 Gulmann Schintgen Silva de 

Lapuerta 

Makarczyk Kūris Arestis Klučka 

07.10.2004 Silva de 

Lapuerta 

Gulmann Schintgen Makarczyk Kūris Arestis Klučka 

09.10.2005 Makarczyk Gulmann Schintgen Silva de 

Lapuerta 

Kūris Arestis Klučka 
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5th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

17.01.2006 Makarczyk Schintgen Silva de 

Lapuerta 

Kūris Arestis Klučka Bay Larsen 

 Reintroduction of a Fourth Three-Judge Chamber 

07.10.2006 Schintgen Tizzano Borg Barthet Ilešič Levits   

 Bulgaria and Romania Enlargement 

07.10.2007 Tizzano Schintgen Borg Barthet Ilešič Levits   

15.01.2008 Tizzano Borg Barthet Ilešič Levits Kasel   

07.10.2008 Ilešič Tizzano Borg Barthet Levits Kasel   

07.10.2009 Levits Borg Barthet Ilešič Kasel Safjan Berger  

07.10.2010 Kasel Borg Barthet Ilešič Levits Safjan Berger  

07.10.2011 Safjan Borg Barthet Ilešič Levits Kasel Berger  

 Turned into a Five-Judge Chamber 

 

6. Sixth Chamber 

6th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

13.05.2004 Puissochet La Pergola O’Kelly 

Macken 

von Bahr Borg-Barthet Malenovský Lõhmus 

06./07.10.2004 Borg Barthet La Pergola Puissochet O’Kelly 

Macken 

von Bahr Malenovský Lõhmus 
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6th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

19.10.2004 Borg Barthet La Pergola Puissochet von Bahr Malenovský Lõhmus Ó Caoimh 

06./07.10.2005 Malenovský La Pergola Puissochet von Bahr Borg Barthet Lõhmus Ó Caoimh 

16.05.2006 Malenovský Puissochet von Bahr Tizzano Borg Barthet Lõhmus Ó Caoimh 

07.10.2006 Kūris Schiemann Makarczyk Bay Larsen Bonichot   

16.01.2007 Kūris Schiemann Makarczyk Bay Larsen Bonichot Toader  

07.10.2007 Bay Larsen Schiemann Makarczyk Kūris Bonichot Toader  

07.10.2008 Bonichot Schiemann Makarczyk Kūris Bay Larsen Toader  

07.10.2009 Lindh Rosas Lõhmus Ó Caoimh Arabadjiev   

07.10.2010 Arabadjiev Rosas Lõhmus Ó Caoimh Lindh   

07.10.2011 Lõhmus Rosas Ó Caoimh Arabadjiev Fernlund   

12.10.2012 Berger Borg Barthet Levits Kasel    

09.07.2013 Berger Borg Barthet Levits Kasel Rodin   

08.10.2013 Borg Barthet Berger Levits Rodin Biltgen   

7.10.2014 Rodin Borg Barthet Berger Levits Biltgen   

12.10.2015 Arabadjiev Bonichot Fernlund Rodin Regan   

04./07.10.2016 Regan Bonichot Arabadjiev Fernlund Rodin   

03./07.10.2017 Fernlund Bonichot Arabadjiev Rodin Regan   

10.10.2018 Toader Rosas Bay Larsen Safjan    

07./08.10.2019 Safjan Toader Bay Larsen Jääskinen    

07.10.2020 Bay Larsen Safjan Toader Jääskinen    
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6th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 Judge 7 

11.10.2021 Ziemele Von Danwitz Xuereb Kumin    

7. Seventh Chamber 

7th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 

07.10.2006 Klučka Cunha Rodrigues Lõhmus Ó Caoimh Lindh  

 Bulgaria and Romania Enlargement 

16.01.2007 Klučka Cunha Rodrigues Lõhmus Ó Caoimh Lindh Arabadjiev 

07.10.2007 Lõhmus Cunha Rodrigues Klučka Ó Caoimh Lindh Arabadjiev 

07.10.2008 Ó Caoimh Cunha Rodrigues Klučka Lõhmus Lindh Arabadjiev 

07.10.2009 Silva de Lapuerta Juhász Arestis Malenovský von Danwitz Šváby 

07.10.2010 Šváby Silva de Lapuerta Juhász Arestis Malenovský von Danwitz 

11.10.2011 Malenovský Silva de Lapuerta Juhász Arestis von Danwitz Šváby 

 Introduction of a fifth Three-Judge Chamber 

12.10.2012 Arestis Bonichot Arabadjiev da Cruz Vilaça   

 Croatia Enlargement 

08.10.2013 Da Cruz Vilaça Bonichot Arestis Arabadjiev   

07./14.10.2014 Bonichot Arabadjiev Da Cruz Vilaça Lycargos   

12.10.2015 Toader Rosas Prechal Jarašiūnas   

04./07.10.2016 Prechal Rosas Toader Jarašiūnas   

03./07.10.2017 Rosas Toader Prechal Jarašiūnas   
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7th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 

10.10.2018 von Danwitz Levits Berger Vajda Xuereb  

20.03.20191494 von Danwitz Levits Vajda Xuereb Kumin  

07.10.2019 Xuereb von Danwitz Levits Vajda Kumin  

 Brexit 

01.02.2020 Xuereb von Danwitz Levits Kumin   

06./.07.10.2020 Kumin Xuereb von Danwitz Ziemle   

11.10.2021 Passer Biltgen Wahl Arastey Sahún   

 

8. Eighth Chamber 

8th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 

11./13.10.2006 Juhász Silva de Lapuerta Arestis Malenovský von Danwitz 

 Bulgaria and Romania Enlargement 

09.10.2007 Arestis Silva de Lapuerta Juhász Malenovský von Danwitz 

30.09./7.10.2008 von Danwitz Silva de Lapuerta Juhász Arestis Malenovský 

08./09.10.2009 Toader Timmermans Schiemann Kūris Bay Larsen 

 

1494 Judge Kumin took the oath on that day – there is no document assigning him to a chamber prior to October 2019. He appears as a member of this chamber as early as 
20 June 2019, C-795/18 O, for which he was Judge-Rapporteur. 
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8th Chamber Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 

10.06.2010 Toader Schiemann Kūris Bay Larsen Prechal1495 

12.10.2010 Schiemann Bay Larsen Toader Prechal Jarašiūnas 

11.10.2011 Prechal Schiemann Bay Larsen Toader Jarašiūnas 

 Introduction of a fifth Three-Judge Chamber 

12.10.2012 Jarašiūnas Ó Caoimh Toader Fernlund  

 Croatia Enlargement 

08.10.2013 Fernlund Jarašiūnas Ó Caoimh Toader  

07.10.2014 Ó Caoimh Fernlund Jarašiūnas Toader  

12.10.2015 Šváby Malenovský Safjan Vilaras  

04./07.10.2016 Vilaras Malenovský Safjan Šváby  

03./07.10.2017 Malenovský Safjan Šváby Vilaras  

10.10.2018 Biltgen Malenovský Fernlund Rossi  

07./08.10.2019 Rossi Biltgen Malenovský Wahl  

 Brexit 

06./07.10.2020 Wahl Rossi Biltgen Passer  

11.10.2021 Jääskinen Safjan Piçarra Gavalec  

 

 

1495 I was unable to find the document whereby the Court appointed Judge Prechal to a chamber and she took the oath; she was appointed by the Member States on 10 
June 2010 (2010/206/EU) and immediately participated in decisions: Order of 6 October 2010, C-487/09, for which she was Judge-Rapporteur. 
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9. Nineth Chamber 

9th Chamber Judge 1 Judge 2 Judge 3 Judge 4 

12.10.2012 Malenovský Lõhmus Safjan Prechal 

 Croatia Enlargement 

08.10.2013 Safjan Malenovský Lõhmus Prechal 

05.11.2013 Safjan Malenovský Jürimäe Prechal 

07.10.2014 Jürimäe Safjan Malenovský Prechal 

12.10.2015 Lycourgos Juhász Vajda Jürimäe 

04./07.10.2016 Juhász Vajda Jürimäe Lycourgos 

03./07.10.2017 Vajda Juhász Jürimäe Lycourgos 

10.10.2018 Jürimäe Šváby Rodin Piçarra 

07.10.2019 Rodin Jürimäe Šváby Piçarra 

 Brexit 

07.10.2020 Piçarra Rodin Jürimäe Šváby 

11.10.2021 Rodin Bonichot Rossi Spineanu-Matei 

 

10. Tenth Chamber 

10th Chamber Judge 1 Judge 2 Judge 3 Judge 4 

12.10.2012 Rosas Juhász Šváby Vajda 
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10th Chamber Judge 1 Judge 2 Judge 3 Judge 4 

 Croatia Enlargement 

08.10.2013 Juhász Rosas Šváby Vajda 

07.10.2014 Vajda Juhász Rosas Šváby 

12.10.2015 Biltgen Borg Barthet Levits Berger 

04./07./10.2016 Berger Borg Barthet Levits Biltgen 

03./07.10.2017 Levits Borg Barthet Berger Biltgen 

10.10.2018 Lycourgos Juhász Ilešič Jarukaitis 

07.10.2019 Jarukaitis Juhász Ilešič Lycourgos 

 Brexit 

07.10.2020 Ilešič Jarukaitis Juhász Lycourgos 

11.10.2021 Jarukaitis Ilešič Gratsias Csehi 

 

 



 

 
 

 

 

F. List of Where Cases are Cited 

The Annex contains an overview of the cases contained in this case-study. For each case, I indicated which cases cited it, and which argument they 

picked up. I also indicated which of these cases are themselves included in the case-study of the case that is being cited. All citations were found 

via the “Select all documents mentioning this document” function on the eur-lex Database. Data as of August 2022. 

I. Case-Study 1 

1. Commission v Italy (1983) 

No citations. 
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2. Hofmann 

Total citations: 17 by cases in this study: 6 

Case In Case-Study Concerned 

Commission v Germany, 248/83 No Notes that Commission withdrew a complaint after the Hofmann decision (para 4) 

Commission v France, 312/86 Yes Special relationship formula (para 13) 

Commission v Belgium, C-229/89 No Member States enjoy reasonable discretion regarding matters of social protection (para 22) 

Stoeckek, C-345/89 No Equal Treatment Directive is not designed to settle questions of family organisation or 
parental responsibility (para 17) 

Habermann-Beltermann, C-421/92 No Special relationship formula (para 21) 
Member States enjoy reasonable discretion regarding matters of social protection (para 22) 

Webb, C-32/93 No Special relationship formula (para 20) 

Thibault, C-138/95 No Special Relationship formula (para 25) 
Member States enjoy reasonable discretion regarding matters of social protection (para 30) 

Høj Pedersen, C-66/96 No Special Relationship formula (para 41) 

Griesmar, C-366/99 Yes Special Relationship formula (para 43) 
Supplementary maternity leave falls under Article 2(3) Equal Treatment Directive  

Merino Gómez, C-342/01 No Special Relationship formula (para 32) 

Sass, C-284/02 No Special Relationship formula (para 32) 

Roca Álvarez, C-104/09 Yes Special Relationship formula (para 27) 
Situation can be distinguished because the leave in question was available only to the 
mother (para 30) 

Gassmayr, C-194/08 No Special Relationship formula (para 81) 

Betriu Montull, C-5/12 Yes Special Relationship formula (para 50 and 62) 

D, C-167/12 No Special Relationship formula applies only for the period after childbirth hence only to the 
birthing mother (para 34-36) 

WA v INSS, C-450/18 Yes Special Relationship formula (para 56) 

Syndicat CFTC, C-463/19 Yes Special Relationship formula (para 52) 
Measures that protect women regarding pregnancy or maternity to the exclusion of any 
other person fall under Article 28(1) Equal Treatment Directive (2006) (para 54) 
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3. Commission v France (1988) 

Total citations: 8 By cases in this study: 5 

Case In Case-Study Concerned 

Stoeckel, C-345/89 No Defendant refers to the case to argue that national law was contrary to EU law (para 8) 

Kalanke, C-450/93 No Article 2(4) Equal Treatment Directive specifically and exclusively designed for measures to 

be intended to eliminate or reduce actual instances of inequalities in social life (para 18) 

Marschall, C-409/95 No Article 2(4) Equal Treatment Directive specifically and exclusively designed for measures to 

be intended to eliminate or reduce actual instances of inequalities in social life (para 18) 

Griesmar, C-366/99 Yes Special Relationship formula (para 43) 

Women and men equally belong to category of parents (paras 44) 

Lommers, C-476/99 Yes Women and men equally belong to category of parents (paras 30) 

Contrary to Commission, case merely was decided by a lack of proof (para 35) 

Commission v Greece, C-559/07 Yes Women and men equally belong to category of parents (paras 69) 

Maïstrellis, C-222/14 Yes Women and men equally belong to category of parents (paras 47) 

Syndicat CFTC, C-463/19 Yes Women and men equally belong to category of parents (paras 55) 

 

  



 

391 
 

 

4. Abdoulaye 

Total citations: 4 By cases in this study: 1 

Case In Case-Study Concerned 

Griesmar, C-366/99 Yes Principle of equality requires comparable situation (para 39) 

Male and female workers are not in a comparable situation when a measure is meant to 

offset occupational disadvantages which arise only for female workers (para 41) 

French government refers to it to argue that it caused it to misinterpret Article 119 TE(E)C 

(para 71) 

Mouflin, C-206/00 No Principle of equality requires comparable situation (para 28) 

Österreichischer Gewerkschaftsbund, C-

220/02 

No Principle of equality requires comparable situation (para 59) 

Hlozek, C-19/02 No Pay includes such consideration that may be paid by employer to ensure worker’s income 

even when they are not working (para 39) 

Principle of equality requires comparable situation (para 44) 
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5. Griesmar 

Total citations: 18 By cases in this study: 7 

Case In Case-Study Concerned 

Mouflin, C-206/00 No Pensions provided under a scheme such as the French fall under equal pay (para 21) 

Niemi, C-351/00 No Article 119 TE(E)C does not require a pension to be supplementary to statutory social 

security benefit (para 42) nor whether it is based on statute (para 43) 

The only decisive criterion for Article 119 TE(E)C is whether the pension is paid by reason of 

the employment relationship (para 44) 

This does not necessarily include social security schemes (para 46) 

A pension is paid by reason of the employment relationship if it is paid for a particular 

category of workers, directly related to the period of employment and calculated on the 

basis of the last income (para 47, 51-52) 

Civil servants constitute a particular category of workers (para 48) 

Lommers, C-476/99 Yes Women and men equally belong to category of parents (paras 30) 

Schönheit and Becker, C-4/02 and 5/02 No The only decisive criterion for Article 141 TEC is whether the pension is paid by reason of 

the employment relationship (para 56) 

This does not necessarily include social security schemes (para 57) 

A pension is paid by reason of the employment relationship if it is paid for a particular 

category of workers, directly related to the period of employment and calculated on the 

basis of the last income (para 58) 

Civil servants constitute a particular category of workers (para 60) 

Öaterreichischer Gewerkschaftsbund, C-

220/02 

No Principle of equality requires comparable situation (para 59) 

Commission v Luxembourg, C-519/03 No Special Relationship formula (para 32) 

MyTravel, C-291/03 No Exceptionally, Court may place temporal restrictions on its interpretation (para 16) 
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Maruko, C-267/06 No The only decisive criterion for Article 141 TEC is whether the pension is paid by reason of 

the employment relationship (para 46) 

This does not necessarily include social security schemes (para 47) 

A pension is paid by reason of the employment relationship if it is paid for a particular 

category of workers, directly related to the period of employment and calculated on the 

basis of the last income (para 48) 

Kiiski, C-116/06 No Special Relationship formula (para 46) 

Commission v Italy, C-46/07 No Commission refers to it to argue that pensions paid to civil servants can constitute pay 

under Article 141 TEC (para 16) 

Commission refers to it to argue that a pension paid by the state as an employer falls under 

Article 141 TEC (para 21) 

The only decisive criterion for Article 141 TEC is whether the pension is paid by reason of 

the employment relationship (para 35) 

This does not necessarily include social security schemes (para 36) 

A pension is paid by reason of the employment relationship if it is paid for a particular 

category of workers, directly related to the period of employment and calculated on the 

basis of the last income (para 37) 

Civil servants constitute a particular category of workers (para 40) 

A pension calculated on the basis of the income of the prior six months constitutes pay 

under Article 141 (para 51) 

The calculation of the pension in the current case is similar to Griesmar (para 53) 

A positive action measure requires that the measure helps women overcome disadvantages 

during their working life, not thereafter (para 57) 

Commission v Greece, C-559/07 Yes Commission refers to it to argue that pensions paid to civil servants can constitute pay 

under Article 141 TEC (para 31) 

Article 119 TE(E)C does not require a pension to be supplementary to statutory social 

security benefit (para 42) nor whether it is based on statute (para 44) 

Arrangements of funding and managing are not decisive in determining whether pension 

falls under Article 141 TEC (para 46) 
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The only decisive criterion for Article 141 TEC is whether the pension is paid by reason of 

the employment relationship (para 47) 

This does not necessarily include social security schemes (para 49) 

A pension is paid by reason of the employment relationship if it is paid for a particular 

category of workers, directly related to the period of employment and calculated on the 

basis of the last income (para 50) 

Civil servants constitute a particular category of workers (para 52) 

A pension calculated on the basis of the income of the prior six months constitutes pay 

under Article 141 (para 58) 

The calculation of the pension in the current case is similar to Griesmar (para 60) 

A positive action measure requires that the measure helps women overcome disadvantages 

during their working life, not thereafter (paras 67-68) 

Women and men equally belong to category of parents (para 69) 

Roca Álvarez, C-104/09 Yes Women and men equally belong to category of parents (para 24) 

Leone and Leone, C-173/13 Yes Refers to the judgment as part of the background (para 36-37) 

Pensions such as those in question fall under Article 141 TEC (para 39) 

Amount of service credited has remained unchanged since Griesmar (para 67) 

Service credit scheme at issue is a consequence of the Griesmar judgment finding previous 

scheme to be discriminatory (para 74, 81) 

It was discriminatory to exclude male civil servants from such credits even if they proved 

that they assumed the task of bringing up children (para 76) 

A positive action measure requires that the measure helps women overcome disadvantages 

during their working life, not thereafter (para 101) 

Maïstrellis, C-222/14 Yes Women and men equally belong to category of parents (para 47) 

Parris, C-433/15 No Arrangements of funding and managing are not decisive in determining whether pension 

falls under Article 141 TEC (para 41) 

Commission v Poland, C-192/18 No Civil servants constitute a particular category of workers (para 61) 
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The only decisive criterion for Article 157 TFEU is whether the pension is paid by reason of 

the employment relationship (para 67) 

A positive action measure requires that the measure helps women overcome disadvantages 

during their working life, not thereafter (para 80) 

WA v INSS, C-450/18 Yes Women and men equally belong to category of parents (para 51) 

Women are comparable to men in childcare regarding disadvantages if the latter bring up 

children and suffer these disadvantages, too (para 52) 

A positive action measure requires that the measure helps women overcome disadvantages 

during their working life, not thereafter (para 65) 

Syndicat CFTC, C-463/19 Yes Measure designed to protect women in their capacity as parents do not fall under 

Article 28(1) Directive 2006/54 (para 55) 
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6. Lommers 

Total citations: 7 By cases in this study: 2 

Case In Case-Study Concerned 

Steinicke, C-77/02 No Conditions under which a worker may join a social security scheme do not constitute pay 

under Article 141 TEC merely because they have pecuniary consequences (para 51) 

Briheche, C-319/03 No Equal Treatment Directive applies to employment in public service (para 18) 

Exceptions to the principle of equality must satisfy the principle of proportionality and 

reconciliation of the aim pursued with the principle of equality as far as possible (para 24) 

Mangold, C-144/04 No Exceptions to the principle of equality must satisfy the principle of proportionality and 

reconciliation of the aim pursued with the principle of equality as far as possible (para 65) 

Roca Álvarez, C-104/09 Yes Women and men equally belong to category of parents (para 24) 

Article 2(4) Equal Treatment Directive specifically and exclusively designed for measures to 

be intended to eliminate or reduce actual instances of inequalities in social life (para 33) 

Measures that allow time off work only for mothers, whereas fathers are only eligible if the 

mother is in employment, may perpetuate traditional role distribution (para 36) 

Prete, C-367/11 No It is for the national court to ensure that the principle of equality is observed (para 42) 

Court may provide national court with an interpretation that enables it to carry out this 

assessment (para 43) 

Maïstrellis, C-222/14 Yes Measures that allow time off work only for mothers, whereas fathers are only eligible if the 

mother is in employment, may perpetuate traditional role distribution (para 50) 

Cresco Investigation, C-193/17 No Exceptions to the principle of equality must satisfy the principle of proportionality and 

reconciliation of the aim pursued with the principle of equality as far as possible (para 65) 
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7. Commission v Greece (2009) 

Total citations: 9 By cases in this study: 5 

Case In Case-Study Concerned 

Commission v Italy, C-239/06 No Possibility to limit temporal effect of Judgments, (para 59) 

Commission v Finland, C-284/05 No Possibility to limit temporal effect of Judgments, (para 58) 

Commission v Italy, C-387/05 No Possibility to limit temporal effect of Judgments, (para 59) 

Commission v Portugal, C-458/08 No Commission does not have to indicate how infringement should be eliminated, (para 51) 

Leone and Leone, C-173/13 Yes A positive action measure requires that the measure helps women overcome disadvantages 

during their working life, not thereafter (para 101 

Maïstrellis, C-222/14 Yes Women and men equally belong to category of parents (para 47) 

Parris v Trinity College Dublin, C-443/15 Yes Arrangements of funding and managing are not decisive in determining whether pension 

falls under Article 141 TEC (para 41) 

Commission v Poland, C-192/18 Yes Benefits under a pension schemes which essentially relates to the employment of the 

person, constitute pay, (para 59) 

Civil servants constitute a particular category of workers (para 61) 

WA v INSS, C-450/18 Yes Women and men equally belong to category of parents (para 51) 
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8. Roca Álvarez 

Total citations: 6 By cases in this study: 2 

Case In Case-Study Concerned 

Betriu Montull, C-5/12 Yes Article 2(3) Equal Treatment Directive allows protection of women particularly regarding 

pregnancy and maternity (para 61) 

Special relationship formula (para 62) 

Maïstrellis, C-222/14 Yes Measures that allow time off work only for mothers, whereas fathers are only eligible if the 

mother is in employment, may perpetuate traditional role distribution (para 49-50) 

Otero Ramos, C-513/15 No Special relationship formula (para 61) 

Vadillo González, C-252/17 No In Roca Álvarez, the information by the national court on the national measures were 

insufficient to rule on the basis of the Parental Leave Directive (para 26) 

 

Distinguishes present case because the national provision in question does not privilege any 

sex (para 33) 

Cresco Investigations, C-193/17 No Article 7(1) Equality Framework Directive specifically and exclusively designed for measures 

to be intended to eliminate or reduce actual instances of inequalities in social life (para 64) 

Ortiz Mesonero, C-366/18 No Cited by national court regarding childcare-based discrimination without specification 

(para 24) 

Spanish government refers to it to argue that not enough information has been given to 

determine whether leave in question is parental leave (para 27) 

Distinguishes the cases because the provision at issue does not differentiate between 

women and men (para 38) 
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9. Betriu Montull 

Total citations: 11 By cases in this study: 1 

Case In Case-Study Concerned 

D, C-167/12 No Fundamental changes to living conditions in the 14 weeks preceding and after childbirth 
justify legitimate ground to suspend employment (para 32) 
With regard to maternity, mothers and fathers are not in a comparable situation (para 33) 
Special relationship formula (para 34) 

T-Mobile Austria, C-616/11 No Court may refuse to rule on a question under certain circumstances (para 20) 

Dano and Dano, C-333/13 No Court is only called upon to interpret EU law within the powers conferred upon European 
Union (para 86) 

Rosselle, C-65/14 No Fundamental changes to living conditions in the 14 weeks preceding and after childbirth 
justify legitimate ground to suspend employment (para 30) 

Rendón Marín, C-165/14 No Court has a duty to interpret all relevant provisions of EU law which the national court 
requires to decide the case before them (para 33-34) 

Rodríguez Sánchez, C-351/14 No Court has already classified the leave in question as maternity leave (para 45) 
Childcare leave is not necessarily parental leave and can be maternity leave even if part of it 
is voluntary or transferrable (para 46) 
The Revised Parental Leave Directive has not changed this assessment (para 47) 

Chavez-Vilchez and Others, C-133/15 No Court may reformulate the question in order to be able to give a useful answer (para 48) 

Freitag, C-541/15 No Court may reformulate the question in order to be able to give a useful answer (para 29) 

Otero Ramos, C-531/15 No Court has a duty to interpret all relevant provisions of EU law which the national court 
requires to decide the case before them (para 39-40) 

WA v INSS, C-450/18 Yes Special Relationship formula (para 56) 

UF, C-105/20 No Not enough information has been given to determine whether provision in question falls 
under Pregnant Workers Directive (para 27) 
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10. Leone and Leone 

Total citations: 6 By cases in this study: 1 

Case In Case-Study Concerned 

Popławski, C-579/15 No Court is called upon to give a useful reply that can be based on all the documentation and 

observation submitted in writing and orally (para 40) 

SERGO and Horváth, C-52/16 and C-113/16 No Court is called upon to give a useful reply that can be based on all the documentation and 

observation submitted in writing and orally (para 79) 

Praxair, C-486/18 No Article 157 TFEU also prohibits indirect discrimination (para 79) 

Definition of indirect discrimination (para 80) 

WA v INSS, C-450/18 Yes A positive action measure requires that the measure helps women overcome disadvantages 

during their working life, not thereafter (para 65) 

YS v NK, C-223/19 No Justification by objective factors for derogation from equality exist particularly where they 

reflect a legitimate social policy objective, are appropriate and necessary and genuinely 

reflect concern to achieve the aim in consistent and systemic manner (para 56) 

Whether objective justification exists is for the national court to establish (para 58) 

CJ, C-389/20 No Whether objective justification exists is for the Member State to proof (para 52) 
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11. Maïstrellis 

Total citations: 2 By cases in this study: 0 

Case In Case-Study Concerned 

Ortiz Mesonero, C-366/18 No Referred to by the national court regarding its finding of direct discrimination (para 24) 

Referred to by the Court regarding its finding of direct discrimination (para 38) 

Caisse pour l’avenir des enfants, C-129/20 No Provisions must be interpreted according to wording, context and objectives (para 34) 

 

12. WA v INSS 

Total citations: 8 By cases in this study: 1 

Case In Case-Study Concerned 

PARKING and Interplastics, C-267/19 and C-

323/19 

No Court may reformulate the question in order to be able to give a useful answer (para 40) 

Syndicat CFTC, C-463/19 Yes Women and men equally belong to category of parents (paras 55) 

Commission v Portugal, C-49/19 No Definition of discrimination (para 66) 

YJ v INSS, C-130/20 No Referring court notes that according to that decision the relevant provision does not fall 

under the derogation of Article 4(2) Equal Treatment Directive (para 11) 

Court holds that the case is not applicable here, because applicant in main proceedings is a 

women who cannot be discriminated by the provision in question (para 25) 

F.C.I., C-244/20 No Article 157 TFEU does not apply to social security schemes or benefits directly governed by 

statute to the exclusion of any element of negotiation which are obligatory applicable to 

general categories of employment (para 38, 43) 

Skarb Państwa, C-428/20 No Court may reformulate the question in order to be able to give a useful answer (para 24) 
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KM v INSS, C-625/20 No Article 157 TFEU does not apply to social security schemes or benefits directly governed by 

statute to the exclusion of any element of negotiation which are obligatory applicable to 

general categories of employment (para 27) 

Equal Treatment Directive (2006) does not apply to cases under the Social Security Equality 

Directive (para 28) 

PJ, C-452/20 No Court has a duty to interpret all relevant provisions of EU law which the national court 

requires to decide the case before them (para 18) 

Court has a duty to interpret all relevant provisions of EU law which the national court 

requires to decide the case before them (para 19) 
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13. Syndicat CFTC 

Total citations: 1 By cases in this study: 0 

Case In Case-Study Concerned 

VI, C-247/20 No Court does not have jurisdiction to interpret national provisions, but may provide all the 

required guidance (para 47) 
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II. Case-Study 2 

1. Lewen 

Total citations: 6 By cases in this study: 3 

Case In Case-Study Concerned 

Jämställdhetsombudsmannen, C-236/98 No National court must determine whether a measure affects considerably more women than 

men (para 51) 

Sass, C-284/02 No Equal pay principle is mandatory and applies to public authorities, collective agreements, 

and contracts between individuals (para 25) 

Gómez-Limón Sánchez-Camacho, C-537/07 Yes Definition of indirect discrimination (para 54) 

Definition of discrimination (para 56) 

Workers on part-time parental leave are in a special situation (para 57) 

Gassmayr, C-194/08 No Defendant refers to case to distinguish it from on call-allowances which are tied to hours 

actually worked (para 25) 

Article 11(2)(b) Pregnant Workers Directive requires an adequate level of income regardless 

of how it is paid (para 84) 

Riežniece, C-7/12 Yes National court must establish whether a measure affects a significantly greater number of 

women (para 29) 

Hliddal and Bornand, C-216/12 and C-

217/12 

Yes Parental Leave is characterised by suspension of contract (para 42) 
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2. Busch 

Total citations: 2 By cases in this study: 0 

Case In Case-Study Concerned 

Gassmayr, C-194/08 No Pregnant Workers Directive seeks protection of pregnant workers from specific risks to 

health or safety or negative effects on pregnancy and breastfeeding (para 34) 

Riežniece, C-7/12 Yes Definition of working conditions (para 38) 

 

3. Mau 

Total Citations: 5 By cases in this study: 0 

Case In Case-Study Concerned 

Pfeifer and others, C-397/01 to 403/01 No National law must be interpreted in conformity with EU law to ensure full effectiveness of 

EU law (para 114) 

Seydaland Vereinigte Agrarbetriebe, C-

239/09 

No National law must be interpreted in conformity with EU law to ensure full effectiveness of 

EU law (para 50) 

Defossez, C-477/09 No Directive 80/987 is intended to provide minimum guarantees which may be extended 

(para 32) 

Franz Mücksch, C-53/10 No National law must be interpreted in conformity with EU law to ensure full effectiveness of 

EU law (para 32) 

Mustafa, C-247/12 No Article 11 of Directive 2008/94 does not affect Member States ability to introduce more 

favourable measures (para 42) 
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4. Österreichischer Gewerkschaftsbund 

No citations 
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5. Commission v Luxembourg (2005) 

Total citations: 14 By cases in this study: 5 

Case In Case-Study Concerned 

Federatie Nederlandse Vakbeweging, C-

124/05 

No A period of leave guaranteed by Community law cannot affect another such period of leave 

of different purpose (para 24) 

Kiiski, C-116/06 Yes Purpose of parental leave is to enable parents to take care of their child (para 35) 

Purpose of maternity leave (para 46) 

A period of leave guaranteed by Community law cannot affect another such period of leave 

of different purpose (para 56) 

Commission v Ireland, C-148/05 No Not available 

Gerhard Schultz-Hoff, C-350/06; Stringer 

and Others, C-520/06 

No A period of leave guaranteed by Community law cannot affect another such period of leave 

of different purpose (para 26) 

Commissions v Italy, C-442/06 No Inadmissibility of infringement cases (para 42) 

Commission v Spain, C-527/07 No Relevant period of time for finding a failure to fulfil obligations (para 23) 

Commission v Spain, C-487/08 No Relevant period of time for finding a failure to fulfil obligations (para 34) 

Chatzi, C-149/10 Yes Cypriot government refers to relevant criterion for parental leave being the fact that a child 

had been born (rejected by Court) (para 48-50) 

TSN and YTN, C-512/11 and C-513/11 Yes Relevant period of time for finding a failure to fulfil obligations (para 42) 

Maïstrellis, C-222/14 Yes Parental Leave is an individual entitlement (para 33) 

Commission v Slovakia, C-433/13 No Inadmissibility of infringement cases (para 35) 

Rodríguez Sánchez, C-351/14 No Purpose of Maternity Leave (para 44) 

Commission v Germany, C-620/16 No Inadmissibility of infringement cases (para 55-56) 

Caisse pour l’avenir des enfants, C-129/20 Yes Relevant criterion for parental leave is not childbirth but the fact that children were born 

(para 45) 
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6. Kiiski 

Total citations: 14 By cases in this study: 3 

Case In Case-Study Concerned 

Gerhard Schultz-Hoff, C-350/06; Stringer 

and Others, C-520/06 

No A period of leave guaranteed by Community law cannot affect another such period of leave 

of different purpose (para 26) 

Union syndicale Solidaires Isère, C-428/09 No Sui generis character of an employment relationship does not affect  applicability of EU law 

(para 30) 

Danosa, C-232/09 No Concept of worker must have an EU meaning (para 39) 

Sui generis character of an employment relationship does not affect  applicability of EU law 

(para 40) 

Concept of “pregnant worker” (para 53) 

Betriu Montull, C-5/12 Yes Purpose of maternity leave (paras 48-50) 

TSN and YTN, C-512/11 and 513/11 Yes A period of leave guaranteed by Community law cannot affect another such period of leave 

of different purpose (para 42) 

Unforeseeablility of pregnancy (para 50) 

D, C-167/12 No Purpose of maternity leave (paras 32-34) 

Fenoll, C-316/13 No Sui generis character of an employment relationship does not affect  applicability of EU law 

(para 31) 

Rosellle, C-65/14 No Purpose of maternity leave (para 30) 

Balakaya, C-229/14 No Character of an employment relationship does not affect  applicability of EU law (para 35) 

Holterman Ferho Exploitatie BV and Others, 

C-47/14 

No Character of an employment relationship does not affect  applicability of EU law (para 36) 

Matzak, C-518/15 No Character of an employment relationship does not affect  applicability of EU law (para 29) 

Dicu, C-12/17 Yes Foreseeable character of parental leave (para 32) 
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Purpose of maternity leave (para 34) 

Worker remains worker during parental leave (para 35) 

Bosworth and Hurley, C-604/17 No Definition of ‘employment’ (para 25) 

Syndicate CFTC, C-463/19 No Purpose of maternity leave (para 50) 

 

7. Gómez-Limón Sánchez-Camacho 

Total citations: 11 By cases in this study: 6 

Case In Case-

Study 

Concerned 

Garcia, C-261/08 and Cabrera, C-348/08 No Court in principle bound to give a ruling and may only refuse in certain circumstances (para 34-

35) 

Meerts, C-226/08 Yes Wording of Clause 2.6 Framework Agreement intended to avoid loss of rights & returning in 

same situation (para 39) 

Bruno and Pettini, C-395/08 and C-396/08 No Framework Agreement on Part Time Work is not meant to regulate matters of social security 

(para 44) 

Pro Rata Temporis applies to part-time work, (para 65) 

Zentralbetriebsrat der 

Landeskrankenhäuser Tirols, C-486/08 

Yes Direct Effect (para 22) 

Wording and context of Clause 2.6 Framework Agreement intended to avoid loss of rights & 

returning in same situation (para 51) 

Clause 2(6) Framework Agreement has direct effect (para 50) 

Chatzi, C-149/10 Yes The Framework Agreement, as adopted by the Parental Leave Directive, has direct effect 

(para 25) 

Brachner, C-123/10 No Definition of indirect discrimination (para 56) 

Moreno v INSS and TGSS, C-386/11 No Reference made by the Spanish government, but dismissed by the Court since the cases did not 

concern Article 7(1)(b) of Directive 79/7 (para 37) 
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Hliddal and Bornand, C-216/12 and C-217/12 Yes Parental Leave is characterised by suspension of contract (para 42) 

H, C-174/16 Yes Wording of Clause 5(2) Revised Framework Agreement intended to avoid loss of rights & 

returning in same situation (para 37) 

Clause 5(3) Revised Framework Agreement does not affect the minimum requirements laid 

down in Clause 5(1) and (2) Revised Framework Agreement (para 38) 

Direct applicability of Clause 5(1) and (2) Revised Framework Agreement (para 69) 

Praxair, C-486/18 Yes French Government and Praxair rely on it to argue for pro rata temporis and incomparability 

(para 75), rejected by the Court 

Stavros Arnaoutakis and Others, C-240/20 No Not available 

 

8. Meerts 

Total citations: 7 By cases in this study: 7 

Case In Case-Study Concerned 

Zentralbetriebsrat der 

Landeskrankenhäuser Tirols, C-486/08 

Yes Particularly important principles must not be interpreted restrictively (para 29) 

Wording and context of Clause 2.6 Framework Agreement intended to avoid loss of rights & 

returning in same situation (para 51) 

Objectives of Framework Agreement (para 52) 

Scope of rights protected by Clause 2(6) Framework Agreement (para 53) 

Chatzi, C-149/10 Yes Objective of Framework Agreement is to promote equal opportunity and reconciliation of 

family life and work (para 52) 

Riežniece, C-7/12 Yes Objective of Framework Agreement is to promote equal opportunity and reconciliation of 

family life and work (para 31),  

TSN and YTN, C-512/11 and C-513/11 Yes Objective of Framework Agreement is to promote equal opportunity and reconciliation of 

family life and work (para 38) 
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Lyreco, C-588/12 Yes Objective of Framework Agreement is to promote reconciliation of family life and work 

(para 30) DOES NOT REFER TO EQUAL OPPORTUNITIES HERE 

Framework Agreement aims for flexible way to organise working time taking different 

interests into account (para 31) 

Framework Agreement is in line with social rights (equal treatment, improving living and 

working conditions, proper social protection (para 32) 

Wording of Clause 2(4) Framework Agreement is to protect against dismissal due to 

application for parental leave (para 35) 

Clause 2(4) Framework Agreement is a particularly important social right that must not be 

interpreted restrictively (para 36) 

 

Calculation based on reduced income bears of reducing the deterrent effect (para 38) 

Reduction of rights may dissuade workers (para 40) 

Intended to avoid loss of rights & returning in same situation (para 43) 

Scope of rights protected by Clause 2(6) Framework Agreement (para 44-45) 

 

H, C-174/16 Yes Framework Agreement is in line with social policy (equal treatment, improving living and 

working conditions, proper social protection (para 33) 

Intended to avoid loss of rights & returning in same situation (para 37) 

Clause 5(3) Revised Framework Agreement does not affect the minimum requirements laid 

down in Clause 5(1) and (2) Revised Framework Agreement (para 38) 

Autonomous meaning for concepts ‘jobs’ and ‘rights acquired or in the process of being 

required’ (para 43) 

Clause 2(6) Framework Agreement is a particularly important principle of EU law that must 

not be interpreted restrictively (para 44) 

scope of rights protected by Clause 5(2) Revised Framework Agreement (para 51) 

Praxair, C- 486/18 Yes Objective of Framework Agreement is to promote reconciliation of family life and work 

(para 41, 57) 

Intended to avoid loss of rights & returning in same situation (para 48) 
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Clause 2(6) Framework Agreement is a particularly important principle of EU law that must 

not be interpreted restrictively (para 49) 

scope of rights protected by Clause 2(6) Framework Agreement (para 50-51) 

Comparable positions of workers on part-time parental leave and full time work with regard 

to full-time contract (para 52-53, 78) 

Must not be calculated based on reduced income (para 54) 

Calculation based on reduced income bears of reducing the deterrent effect (para 57) 

Reduction of rights may dissuade workers (para 57) 
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9. Zentralbetriebsrat der Landeskrankenhäuser Tirols 

Total citations: 14 By cases in this study: 3 

Case In Case-Study Concerned 

Poste Italiane, C-20/10 No Unpublished 

Gavieiro Gavieiro and Iglesias Torres, C-

444/09 and C-456/09 

No Clause 4(1) Part-Time Framework Agreement has direct effect (para 78) 

O’Brien, C-393/10 No Budgetary considerations cannot justify unequal treatment (para 66) 

ANGED, C-78/11 No Right to Annual Leave cannot be interpreted restrictively (para 18) 

Heimann and Toltschin, C-229/11 and C-

230/11 

No Pro rata temporis applies to part-time workers but cannot be applied ex post to 

accumulated annual leave (para 34-36) 

Brandes, C-415/12 Yes Court is not bound by reference to a specific legal provision (para 25) 

Right to annual leave is particularly important principle (para 27) 

Right to annual leave cannot be interpreted restrictively (para 29) 

Accumulated annual leave not affected by hours worked afterwards (para 30) 

Pro rata temporis applies to part-time workers but cannot be applied ex post to 

accumulated annual leave (para 31-33, 36) 

Lyreco, C-588/12 Yes Framework Agreement is in line with social rights (equal treatment, improving living and 

working conditions, proper social protection (para 32) 

Clause 2(4) Framework Agreement is a particularly important social right that must not be 

interpreted restrictively (para 36) 

Intended to avoid loss of rights & returning in same situation (para 43) 

Scope of rights protected by Clause 2(6) Framework Agreement (para 44) 

Greenfield, C-219/14 No Right to annual leave is particularly important principle (para 26) 

Right to Annual Leave cannot be interpreted restrictively (para 28) 

Accumulated annual leave not affected by hours worked afterwards (para 30) 

Rights already acquired cannot be diminished ex post due to part-time work (para 33) 
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Accumulated annual leave not affected by hours worked afterwards (para 34) 

Soczysyzyn, C-178/15 No Right to Annual Leave cannot be interpreted restrictively (para 21) 

Rodrigo Sanz, C-442/16 No Budgetary considerations cannot justify unequal treatment (para 52) 

H, C-174/16 Yes The Framework Agreement, as adopted by the Parental Leave Directive, has direct effect 

(para 68) 

King, C-214/16 No Right to annual leave cannot be interpreted restrictively (para 58) 

FT, C-644/10 No Budgetary consideration cannot justify unequal treatment (para 52) 

JL, C-841/19 No Pro rata temporis applies to part-time workers (para 44) 
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10. Chatzi 

Total citations: 11 By cases in this study: 6 

Case In Case-Study Concerned 

Poste Italiane, C-161/11 No Not Published 

McDonagh, C-12/11 No EU acts must be interpreted in such a way as not to affect its validity (para 44) 

Riežniece, C-7/12 Yes Objective of Framework Agreement is to promote equal opportunity and reconciliation of 

family life and work (para 31) 

Purpose is for new parents to be able to devote themselves to their family responsibility 

with guarantee of return (para 32) 

TSN and YTN, C-512/11 and 513/11 Yes Objective of Framework Agreement is to promote equal opportunity and reconciliation of 

family life and work (para 38) 

Lyreco, C-588/12 Yes Objective of Framework Agreement is to promote reconciliation of family life and work 

(para 30) 

Framework Agreement is in line with social rights (equal treatment, improving living and 

working conditions, proper social protection (para 32) 

Purpose is for new parents to be able to devote themselves to their family responsibility 

with guarantee of return (para 33) 

Feakins, C-335/13 No Provisions must be interpreted according to wording, context and objectives (para 35) 

Maïstrellis, C-222/14 Yes Parental Leave Directive applies to public officials (para 29) 

Objective of Framework Agreement is to promote reconciliation of family life and work 

(para 38) 
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Objective of Article 33(2) CFR is to reconcile family life and work (para 39) 

C & J Clark International, C-659/13 and C-

34/14 

No EU law must be interpreted in conformity with principle of equal treatment (para 133) 

H, C-174/16 Yes Clause 5 Revised Framework Agreement is applicable to public officials (para 34) 

National provisions must be interpreted in line with the Framework Agreement, as adopted 

by the Parental Leave Directive (para 66) 

Caisse pour l’avenir des enfants, C-129/20 Yes Relevant criterion for parental leave is not childbirth but the fact that children were born 

(para 45) 

Hungary v European Parliament, C-650/18 No Definition of direct discrimination (para 98) 

 

11. Brandes 

Total citations: 1 By cases in this study: 0 

Case In Case-Study Concerned 

Greenfield, C-219/14 No Accumulated annual leave not affected by hours worked afterwards (para 34) 
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12. Riežniece 

Total citations: 7 By cases in this study: 3 

Case In Case-Study Concerned 

TSN and YTN, C-512/11 and 513/11 Yes Purpose is for new parents to be able to devote themselves to their family responsibility 

with guarantee of return (para 39) 

Lyreco, C-588/12 Yes Objective of Framework Agreement is to promote reconciliation of family life and work 

(para 30)  

Purpose is for new parents to be able to devote themselves to their family responsibility 

with guarantee of return (para 33) 

Wording of Clause 2(4) Framework Agreement is to protect against dismissal due to 

application for parental leave (para 35) 

D, C-167/12 No Definition of indirect discrimination (para 48) 

Z, C-363/12 No Definition of indirect discrimination (para 53) 

H, C-174/16 Yes Protection of workers on parental leave does not end with end of minimum period of 

parental leave prescribed in EU law (para 20, 27) 

National court must establish whether national provisions could be interpreted in such a 

way as to accommodate EU law (para 71) 

Employer may reorganise services for efficient management only in compliance with EU law 

(para 73) 

Right to be transferred to another post under Clause 5(1) Revised Framework Agreement 

must not be made subject to a new selection procedure (para 79) 

Kalliri, C-409/16 No Definition of indirect discrimination 

Ortiz Mesonero, C-366/18 No National court refers to the decision with regard to indirect discrimination (para 24) 
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13. Hliddal and Bornand 

Total citations: 9 By cases in this study: 1 

Case In Case-Study Concerned 

Lachheb, C-177/12 No Family benefits are intended to provide social assistance for workers with dependent 

families (para 34) 

Verband Österreichischer Banken, C-476/12 No Definition of pay under EU law (para 16) 

Commission v Malta, C-12/14 No No making a declaration under Article 5 Regulation No 1408/71 is not proof that an 

allowance does not fall under that regulation (para 42) 

Czerwiński, C-517/16 No No making a declaration under Article 5 Regulation No 1408/71 is not proof that an 

allowance does not fall under that regulation (para 32) 

Distinction between different categories of social security benefits is made according to the 

risk covered (para 44) 

A, C-679/16 No No making a declaration under Article 5 Regulation No 1408/71 is not proof that an 

allowance does not fall under that regulation (para 30) 

Gradbeništvo Korana, C-579/17 No Definition of social security benefits (para 68) 

Pensionsversicherungsanstalt, C-135/19 No Definition of unemployment benefits (para 34) 

Caisse pour l’avenir des enfants, C-129/20 Yes Parental leave leads to suspension of the employment relationship (para 35) 

 

  



 

419 
 

14. TSN and YTN 

Total citations: 4 By cases in this study: 1 

Case In Case-Study Concerned 

Ornano, C-335/15 No Pregnant Workers Directive seeks to ensure an income during maternity leave at least 

equivalent to sickness allowance (para 33) 

Pregnant Workers Directive sets minimum requirements that can be exceeded (para 35) 

Otero Ramos, C-531/15 No Court may reformulate a preliminary question in order to provide a useful answer (para 39-

40) 

H, C-174/16 Yes Purpose is for new parents to be able to devote themselves to their family responsibility 

with guarantee of return (para 36) 

Risk of discouraging worker from taking parental leave is contrary to the aim of the Revise 

Framework Agreement (para 40) 

Syndicat CFTC, C-463/19 No Pregnant Workers Directive sets minimum requirements that can be exceeded (para 53) 
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15. Lyreco 

Total citations: 3 By cases in this study: 3 

Case In Case-Study Concerned 

H, C-174/16 Yes Dissuading workers from taking parental leave would frustrate the objective of reconciling 

family life and work (para 41) 

Clause 2(6) Framework Agreement is a particularly important principle of EU law that must 

not be interpreted restrictively (para 44) 

Praxair, C-486/18 Yes National court references it regarding the calculation of a fixed-sum protective award on the 

basis of the full salary (para 25) 

Objective of Framework Agreement is to promote reconciliation of family life and work 

(para 41)  

Intended to avoid loss of rights & returning in same situation (para 48) 

Caisse pour l’avenir des enfants, C-129/20 Yes Clause 2(6) Framework Agreement is a particularly important principle of EU law that must 

not be interpreted restrictively (para 44) 
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16. Maïstrellis 

Total citations: 2 By cases in this study: 1 

Case In Case-Study Concerned 

Ortiz Mesonero, C-366/18 No Referred to by the national court regarding its finding of direct discrimination (para 24) 

Referred to by the Court regarding its finding of direct discrimination (para 38) 

Caisse pour l’avenir des enfants, C-129/20 Yes Provisions must be interpreted according to wording, context and objectives (para 34) 

 

17. H 

Total citations: 1 By cases in this study: 0 

Case In Case-Study Concerned 

Shah Ayubi, C-713/17 No National courts must apply EU law in its entirety and protect rights conferred by it (para 40) 
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18. Dicu 

Total Citations: 7 By cases in this study: 0 

Case In Case-Study Concerned 

Hein, C-385/17 No CFR has the same legal value as the Treaties (para 23) 

Purpose of annual leave is to enable rest and relaxation and leisure (para 26) 

Entitlement to annual leave must be calculated by reference to periods which justify a 

period of rest, relaxation and leisure (para 27) 

Fetico, C-588/18 No A period of leave guaranteed by Community law cannot affect another such period of leave 

of different purpose (para 40) 

Verhoven Kasatsionen sad na Republika 

Bulgaria and Iccrea Banca, C-762/18 and C-

37/19 

No Entitlement to annual leave must be calculated by reference to periods which justify a 

period of rest, relaxation and leisure (para 58) 

Right to annual leave unaffected by sickness (para 60) 

Absences which must be counted as working time are characterised by being unforeseeable 

and beyond the worker’s control (para 66) 

Syndicat CFTC, C-463/19 No Purpose of maternity leave (special relationship formula) (para 52) 

Commission and Council v Carreras 

Sequeros and Others, C-119/19 P and C-

126/19 P 

No Article 7(1) Working Time Directive reflects the fundamental right to annual leave of 

Article 31(2) CFR (para 115) 

job-medium, C-233/20 No Purpose of annual leave is to enable rest and relaxation and leisure (para 28) 

Entitlement to annual leave must be calculated by reference to periods which justify a 

period of rest, relaxation and leisure (para 28) 

REASON IS PURPOSE! (Was that in before?) 

Staatssecretaris van Financiën No Under Article 5(4) Convention No 132 of the ILO, absences due to illness are unforeseeable 

and beyond a workers control (para 31) 
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19. Praxair 

Total Citations: 5 By cases in this study: 0 

Case In Case-Study Concerned 

Romano and Romano, C-143/18 No National courts must ensure that EU law is fully effective and the outcome is consistent with 

its objectives (para 37) 

Criminal Proceedings against EP, C-467/18 No National courts must ensure that EU law is fully effective and the outcome is consistent with 

its objectives (para ??) 

JH, C-681/18 No Court in principle bound to give a ruling and may only refuse in certain circumstances 

(para 33-34) 

Court may give preliminary ruling regardless of whether provision has direct effect (para 36) 

Fondo de Garantía Salarial, C-841/19 No Wages guaranteed by Fogosa constitute pay under Directive 2006/54 and Article 33(2) 

Workers’ Statute (para 32) 

Tesco Stores, C-624/19 No Article 157 TFEU is mandatory and has direct effect (para 21) 

 

20. Caisse pour l’avenir des enfants 

Total Citations: 1 By cases in this study: 0 

Case In Case-Study Concerned 

Facebook Ireland Ltd and Others, C-645/19 No Relevant date for application of new rules of law (para 100) 

 




