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I. Introduction 

Deans Knight1 is the latest and much-
anticipated decision of the Supreme Court of 
Canada (SCC) on the general antiavoidance rule. 
The decision applied the GAAR to a loss-trading 
arrangement. The transaction steps were designed 
to avoid the application of rules that limit a 
corporation’s ability to deduct losses after an 

acquisition of control, specifically the rules in 
subsection 111(5) of the Income Tax Act (Canada).2 

Deans Knight is the first GAAR case heard by 
the SCC in which the lower court judges 
disagreed with one another. Moreover, in the 
Federal Court of Appeal (FCA) decision, the court 
articulated the “object, spirit and purpose” (OSP) 
of subsection 111(5) with reference to the novel 
standard of “actual control”; this unprecedented 
development surprised many tax practitioners.3 

Deans Knight is also the first SCC decision 
following Alta Energy, 4 in which a 6-3 majority of 
the Court rejected the application of GAAR to a 
treaty-shopping situation. Adding to the context 
was the recent release of legislative proposals5 to 
modernize GAAR by, among other things, adding 
a new interpretive provision related to “economic 
substance” and a penalty on taxpayers when 
GAAR applies, unless the transaction was 
disclosed to the Canada Revenue Agency under 
new disclosure rules. 

Loss-trading transactions are hardly novel. 
Legislation aimed at limiting the ability of 
taxpayers to transfer tax losses or other attributes 
to third parties has a long history. Through several 
decades, the principal test for determining when a 
corporation may become subject to these 
limitation rules was the relatively bright-line test 
of de jure control of the corporation. Deans Knight 
squarely raises the issue of whether a transaction 
engineered to fall just barely on the right side of a 
bright-line test like de jure control might 
nonetheless be treated as abusive tax avoidance. 

What was the thought process behind the SCC 
decision? What did the SCC actually say in its 
decision? Has the decision changed GAAR 
jurisprudence? How will the decision affect tax 
planning, GAAR litigation, and the GAAR reform 
proposals? Time will tell. Meanwhile, we present 
our views. 

1
Deans Knight Income Corp. v. Canada, 2023 SCC 16. The SCC upheld 

the decision of the FCA in The Queen v. Deans Knight Income Corp., 2021 
FCA 160, which had overturned the decision of the Tax Court of Canada 
(TCC), Deans Knight Income Corp. v. The Queen, 2019 TCC 76. For prior 
coverage, see Amanda Athanasiou, “Canada’s Supreme Court Upholds 
GAAR Application in Deans Knight,” Tax Notes Int’l, June 5, 2023, p. 1374. 
See also Josh Kumar, “A New Limitation on Corporate Loss Utilization 
Plans,” Tax Notes Int’l, July 24, 2023, p. 379. 

2
Income Tax Act, R.S.C., 1985, c.1 (5th Supp.), as amended. In this 

case, in addition to business losses, the corporation also had unused tax 
credits to which rules corresponding to those in subsection 111(5) 
applied. 

3
See Steve Suarez, “Taxpayer Seeks to Appeal Antiavoidance Case to 

Supreme Court of Canada,” Tax Notes Int’l, Sept. 27, 2021, p. 1713. 
4
Canada v. Alta Energy Luxembourg S.A.R.L., 2021 SCC 49. 

5
See Department of Finance Canada, “Government Consults 

Canadians on Budget 2023 Measures to Grow the Clean Economy, Close 
Tax Loopholes, and Deliver Tax Relief for Canadians” (Aug. 4, 2023). 
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II. Before Deans Knight 

A. Corporate Control and Loss Trading 

Subsection 111(5) is a long-standing corporate 
loss restriction rule. In one form or another, it’s 
been in the ITA for decades, although the test used 
for when it applies has varied over the years. Its 
application depends on there being an acquisition 
of control of a corporation by a person or group of 
persons. When the rule applies, it generally 
disentitles the corporation from deducting 
unused business losses otherwise available to be 
deducted in computing taxable income in later 
years under the general loss carryover rule in 
subsection 111(1) unless the business that 
produced the losses continues to be carried on in 
the year of application, and limits the income 
against which such losses may be used to income 
from the loss business or another similar business. 

The ITA does not comprehensively define 
“control” although it contains deeming rules in 
subsections 256(6)-(9) and section 256.1 that 
expand or contract the scope of control for 
purposes of the acquisition-of-control rules. The 
ordinary meaning of control is derived from case 
law. 

In Buckerfield’s,6 the Exchequer Court of 
Canada said that the word “controlled” as used in 
the ITA “contemplates the right of control that 
rests in ownership of such a number of shares as 
carries with it the right to a majority of the votes 
in the election of the Board of Directors.”7 This 
concept of control — which focuses on the legal 
ability to elect the board — is referred to as de jure 
control. Implicitly, the court referred to corporate 
law regarding the election of the board of 
directors and the powers of the board in making 
decisions that affect the economic interests of the 
shareholders.8 In Duha Printers, the SCC reiterated 
that control means de jure control and elaborated 

by saying that the following factors should be 
considered: 

(a) the corporation’s governing statute; 

(b) the share register of the corporation; 
and 

(c) any specific or unique limitation on 
either the majority shareholder’s power to 
control the election of the board or the 
board’s power to manage the business and 
affairs of the company, as manifested in 
either: 

(i) the constating documents of the 
corporation; or 

(ii) any unanimous shareholder 
agreement.9 

A unanimous shareholder agreement may be 
viewed as a quasi-constitutional document in 
circumstances where such an agreement limits the 
board’s power under applicable corporate law. 

Apart from reviewing the share register, 
unanimous shareholder agreements, and any 
other constitutional or quasi-constitutional 
documents, de jure control does not consider the 
impact of other contractual arrangements or 
documents. Even legally enforceable agreements 
among shareholders that fall short of being 
unanimous shareholder agreements may not be 
considered; nor does de jure control consider any 
other arrangements or circumstances giving rise 
to influence that might give a person or group the 
practical ability to control actions of the 
corporation. 

The concept of “control in fact” or “de facto 
control” is used in other provisions of the ITA and 
is given meaning through the expression 
“controlled, directly or indirectly in any manner 
whatever” as elaborated upon in subsections 
256(5.1) and (5.11). This notion, unlike de jure 
control, takes into account any direct or indirect 
influence that, if exercised, would result in control 
in fact; indeed, it is not limited to the ability to 
change or influence the board. Subsection 111(5) 
plainly and deliberately does not adopt a de facto 
control test. As such, it is beyond debate that 
control for purposes of the loss restriction rules in 
subsection 111(5) means de jure control, and this in 

6
Buckerfield’s Ltd. v. Minister of National Revenue, 1964 CanLII 1187, 

[1964] C.T.C. 504 (Can. Ex. Ct.). 
7 
Id. at 507. 

8
For example, section 3 of Canada Business Corporations Act, R.S., 

1985, c.C-44, s.1; 1994, c.24, s.1(F), defines control by reference to the 
control of more than 50 percent of the votes attached to securities that, if 
exercised, would elect a majority of the directors of the corporation. For 
further discussion of the assumptions underlying the Buckerfield’s test, 
see Roger Taylor and Marie-Claude Marcil, “Duha Printers Revisited: 
Issues Regarding Corporate Control,” 70(3) Can. Tax J. 495, 505-507 
(2022). 

9
Duha Printers (Western) Ltd. v. Canada, [1998] 1 SCR 795, at para. 85. 
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turn is determined solely with reference to a 
corporation’s constitutional or quasi-constitutional 
documents. In many cases, one can determine de 
jure control simply by ascertaining who owns a 
sufficient number of outstanding voting shares to 
elect the board. 

For further context, it is worth noting that tax-
motivated transactions involving corporations 
with unusable losses became increasingly 
common in the 2000s, as some technology 
companies incurred losses giving rise to so-called 
tech-wrecks. In its 2013 budget, the Canadian 
federal government announced its intention to 
enact a new section 256.1, which would 
supplement the long-standing loss restriction rule 
in subsection 111(5) with an additional loss 
restriction trigger based on the value of shares 
acquired, not voting rights. This new rule catches 
many types of tax-motivated transactions similar 
to those in Deans Knight. However, the new rule 
applied only prospectively (effective March 21, 
2013), and therefore did not apply to the earlier 
tax years at issue in Deans Knight. 

In Deans Knight, the SCC considered whether 
transactions on the right side of the relatively 
bright line drawn by the relatively narrow de jure 
control test (the government conceded that no 
acquisition of de jure control had occurred) could 
nonetheless be found to give rise to abusive tax 
avoidance for purposes of the GAAR. 

B. The SCC GAAR Jurisprudence 

The government’s reasons for enacting the 
GAAR in 1988 centered on the concern that the 
proliferation of more specific antiavoidance rules 
(SAARs) was not an effective answer to the 
problem of aggressive tax avoidance.10 

Proponents of the GAAR thought that it might 
attenuate the need for an ever-increasing arsenal 
of SAARs. While Canada’s GAAR has been quite 
effective in deterring and in some cases striking 
down overly aggressive tax avoidance, the hoped-
for reduction in the number and complexity of 
SAARs has not in fact materialized. 

Very generally, the GAAR authorizes the 
minister of national revenue to deny a tax benefit 

resulting from avoidance transactions that are 
considered abusive. Although it took more than 
15 years after enactment of the GAAR for the first 
case to land in the SCC, the approaches 
articulated at the SCC in the five cases 11 preceding 
Deans Knight (three of which the government 
won) have generally proven effective and 
durable. 

The SCC has formulated a clear analytical 
framework for applying the GAAR: 

(1) Determine whether there is a tax 
benefit; 

(2) Determine if the transaction giving rise 
to the tax benefit is an avoidance 
transaction. It is an avoidance transaction 
if the primary purpose12 of any 
transactional step in the overall series of 
transactions that includes the transaction 
is to obtain the tax benefit; 

(3) Determine if the avoidance transaction 
is abusive. This requires the determination 
of the OSP of the pertinent provisions and 
an analysis of whether the result of the 
transaction frustrated that OSP.13 It is this 
last step — the application of the abuse 
standard — on which the vast majority of 
GAAR cases have been decided, and this 
was the only matter at issue in Deans 
Knight. 

The SCC has said consistently that the OSP is 
determined by conducting a textual, contextual, 
and purposive interpretation of the provisions in 
question. But what constitutes context and what 
kind of extrinsic materials are relevant remain 
uncertain. The SCC has also said that the Crown 
bears the burden of proving that the avoidance 
transaction results in an abuse. The abuse must be 
clear for the GAAR to apply. 

In Canada Trustco and Alta Energy, the GAAR 
was found not to deny the benefit of taking 

10
Robert Couzin and Michael Wilson, “Perspective of a Former 

Finance Minister” in Income Tax at 100 Years: Essays and Reflections on the 
Income War Tax Act 21:1-12 (2017). 

11
Alta Energy, 2021 SCC 49; Copthorne Holdings Ltd. v. Canada, 2011 

SCC 63; Lipson v. Canada, 2009 SCC 1; Canada Trustco Mortgage Co. v. 
Canada, 2005 SCC 54; and Mathew v. Canada, 2005 SCC 55. 

12
The 2023 federal budget proposals would change phrase “the 

primary purpose” to “one of the main purposes.” See supra note 5. 
13

This analytical framework was created in Canada Trustco and 
refined in subsequent cases, especially Copthorne. For further discussion, 
see Marshall Rothstein, “A Judge’s Perspective on the General Anti-
Avoidance Rule” in The General Anti-Avoidance Rule: Past, Present and 
Future 551-574 (2021). 
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advantage of a carveout in a SAAR (specified 
financing leasing rules considered in Canada 
Trustco) or of a specific provision of a negotiated 
tax treaty (Canada-Luxembourg tax treaty in Alta 
Energy). In Mathew and Lipson, the Court found 
that the GAAR applied when the pertinent SAAR 
was flipped on its head and used to achieve 
results that could not have been intended by 
Parliament. In Copthorne, the GAAR applied when 
the avoidance transactions were designed to 
avoid the application of a rule that limits the paid-
up capital of amalgamating corporations. 

None of the cases was concerned with 
transactions designed to (just barely) fall on the 
right side of a bright-line test. At least in some fact 
patterns, one could logically infer that a bright-
line test — such as a quantitative test — might be 
a proverbial no-fly zone for the notion of abuse; if 
Parliament really meant that a particular benefit 
(such as foreign affiliate status) requires, for 
example, 10 percent or greater ownership 
position, it seems difficult to imagine that a 
taxpayer who satisfies the test has somehow 
frustrated Parliament’s will. 

Thus one question raised in Deans Knight is 
this: When the GAAR is applied to a transaction 
carefully designed to stay on the right side of a 
bright-line test (that is, inside the line for 
qualifying for a tax incentive or outside the line to 
avoid a SAAR), can the GAAR be used to 
somehow treat the taxpayer as if it were on the 
wrong side of the line? Does the abuse test include 
an analysis of whether the taxpayer’s situation is 
tantamount, or functionally equivalent, to being 
on the wrong side? This is not a question 
addressed in prior SCC GAAR cases. 

III. The Deans Knight Case 

A. Facts and Issue 

Deans Knight Income Corp. (DKIC), formerly 
known as Forbes, was a publicly listed company 
carrying on a drug research and food additives 
business. The company encountered financial 
difficulty, and by the time the relevant 
transactions came to be considered, it had C $90 
million of unused tax attributes (business losses 
and tax credits) that it could not use itself. A series 
of transaction steps was devised to monetize the 
tax attributes. The plan included a reorganization 

in which DKIC became a wholly owned 
subsidiary of a new company (NewCo). 

NewCo and DKIC entered into an investment 
agreement with Matco, an unrelated third party 
that effectively was the arranger of the tax loss 
monetization. The terms and conditions of the 
investment agreement included the following: 

• In exchange for C $3 million, DKIC issued a 
debenture to Matco convertible into 35 
percent of its voting shares plus nonvoting 
shares that collectively represented 79 
percent of DKIC’s equity. 

• DKIC transferred its business assets and the 
C $3 million cash to NewCo. After this 
transfer, DKIC retained its tax attributes and 
had the obligation to pay principal and 
interest to Matco under the convertible 
debenture, but the historical business was 
gone. 

• Matco agreed to use its expertise to find a 
loss utilization opportunity. 

• Matco committed to pay a guaranteed 
amount of C $800,000 to NewCo (through 
purchasing NewCo’s DKIC shares or 
otherwise) within a year. 14 

A key part of the arrangement was the 
investment agreement, under which, without the 
consent of Matco, DKIC agreed, among other 
things, not to: issue equity, change its corporate 
charter, split, reclassify or redeem its shares, 
reorganize, amalgamate or merge, declare or pay 
any dividends or other distributions, take any 
action that might give rise to a change of control, 
enter into any contract, make any loans, or engage 
in any other activity whatsoever except 
pursuance of the “corporate opportunity” that 
Matco sought to find. In other words, the 
investment agreement essentially froze DKIC 
from doing anything not approved by Matco. 
DKIC’s board was effectively neutralized. 

The investment agreement was carefully 
structured not to be a unanimous shareholder 
agreement; had it been, the Court would likely 
have found it to have given rise to an acquisition 
of de jure control by Matco. This was done by 
having a holding company — controlled by an 

14
For more details on the transaction steps, see Suarez, supra note 3; 

and Kumar, supra note 1. 
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individual (who, not coincidentally, was also 
appointed to DKIC’s board by Matco) — subscribe 
for a relatively nominal number of DKIC shares. 
The holding company was not a party to the 
investment agreement, rendering the agreement 
not to be a unanimous shareholder agreement, 
and thus, one would have expected, not to be 
taken into account in ascertaining de jure control 
of DKIC. This share subscription by an entity that 
would not be a party to the investment agreement 
is referred to by the SCC as a circuit breaker. 

After the execution of the investment 
agreement, Matco arranged a C $100 million 
initial public offering of DKIC, whereby the new 
widely dispersed shareholders invested C $100 
million for new DKIC shares, diluting the existing 
shareholder base. Immediately before the closing 
of the IPO on March 18, 2009, Matco converted its 
debenture into 35 percent of DKIC’s voting shares 
and 100 percent of DKIC’s nonvoting shares. 
Matco also obtained an exception to the post-IPO 
lockup period to allow it to purchase the 
remaining shares from NewCo. In April 2009 
(after the closing of the IPO), Matco purchased the 
remaining shares for the option price of 
C $800,000; not surprisingly, the market value of 
those shares was considerably higher after the 
IPO. 

During the relevant tax years, DKIC earned 
income from investing the funds raised. In 
computing taxable income, it deducted C $65 
million of its pre-transaction tax attributes against 
post-IPO investment income, all of which arose 
before the transaction steps. Had the transaction 
steps effected an acquisition of control, those 
attributes would not have been available because 
the historical loss business was no longer carried 
on by DKIC. 

It was agreed by both parties in the SCC that 
control of DKIC was not acquired by Matco for 
purposes of the loss restriction rules in subsection 
111(5). The only question before the Court was 
whether the nonapplication of the loss restriction 
rules in the context of this transaction gave rise to 
abusive tax avoidance such that the resulting tax 
benefit — deduction of the relevant pre-
transaction losses against post-IPO investment 
income — should be denied under the GAAR. 

B. The Lower Court Decisions 

In the Tax Court of Canada (TCC), Justice 
Paris held that the transactions were not abusive 
because the OSP of subsection 111(5) was “to 
target manipulation of losses of a corporation by a 
new person or group of persons, through effective 
control over the corporation’s actions”; Matco did 
not have “effective control” — whatever exactly 
that means — of DKIC under the Duha Printers 
test and so the taxpayer prevailed.15 

The FCA reversed. The FCA essentially 
accepted the TCC’s articulation of the OSP of 
subsection 111(5) but reformulated it by referring 
to “actual control over the corporation’s actions, 
whether by way of de jure control or otherwise”16 

instead of “effective control.” Unlike the TCC, the 
FCA concluded that the terms of the investment 
agreement gave Matco actual control over the 
actions of DKIC, both in general and in approving 
the corporate opportunity. The transactions thus 
frustrated the OSP of subsection 111(5) and were 
abusive. 

The meaning and scope of the actual control 
standard were left unclear by the FCA. It seemed 
that this novel formulation would apply only in a 
GAAR context, but the use of such a secondary or 
substitute test as part of the articulation of the 
OSP gave rise to considerable confusion among 
tax practitioners. 

Leave to appeal to the SCC was granted, and 
the SCC decision was released May 26. 

C. The SCC Decision 

The only issue before the SCC was whether 
the transactions were abusive. It was accepted 
that subsection 111(5) did not apply on its terms 
because there was not an acquisition of de jure 
control. 

In a 7-1 judgment, the SCC found the 
transactions abusive and applied the GAAR to 
disallow the application of the C $65 million of tax 
attributes. However, the majority did not endorse 
the FCA’s reasoning. The SCC was particularly 
critical of the FCA’s articulation of the OSP with 
reference to the secondary test of actual control. 

15
Deans Knight, 2019 TCC 76, at para. 134. 

16
Deans Knight, 2021 FCA 160, at para. 72. 
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Justice Rowe, writing for the majority, 
provided a detailed outline of the background to 
the GAAR; he noted that GAAR strikes a balance 
between limiting abusive tax avoidance and 
systemic fairness. Consistent with prior case law, 
Justice Rowe described the GAAR as attenuating 
taxpayers’ right to arrange their affairs to 
minimize tax under the Duke of Westminster 
principle.17 He made numerous references to 
earlier GAAR cases, especially Canada Trustco and 
Alta Energy, in which the GAAR was found not to 
apply. It is open to debate whether Justice Rowe in 
fact followed or perhaps slightly altered the 
principles articulated in the prior cases; either 
way, it is clear that the majority meant to convey 
its intended adherence to the orthodox approach 
enunciated in prior SCC GAAR cases. 

1. Rationale 
On the first part of the abuse analysis, Justice 

Rowe emphasized the importance of determining 
the OSP — which “reflects the rationale of the 
provision”18 — and distinguishing that rationale 
(the why) from the means chosen by Parliament to 
give effect to the rationale (the how). Articulation 
of the rationale should focus on the why rather 
than the how. The description of the rationale 
should not merely repeat the provision, nor 
should the court craft a new, secondary test that 
differs from that in the legislative text itself. The 
text of the provision reflects the means to give 
effect to the rationale. There may be 
circumstances when the text fully explains the 
underlying rationale, but a court must not lose 
sight of the goal of the exercise: to discern the 
underlying rationale.19 

What is the underlying rationale of subsection 
111(5)? Justice Rowe wrote: 

I would formulate the object, spirit and 
purpose of [subsection] 111(5) as follows: 
to prevent corporations from being 

acquired by unrelated parties in order to 
deduct their unused losses against income 
from another business for the benefit of 
new shareholders.20 

The text of subsection 111(5) says that it 
applies when “control of a corporation has been 
acquired by a person or group of persons”; when 
it applies, pre-transaction losses may be used only 
if they arose from a business and only if that loss-
generating business continues to be carried on by 
the corporation in the year the losses are sought to 
be applied. In the absence of a statutory 
definition, “control” has the general legal 
meaning — de jure control as stated in Duha 
Printers. The text says that the loss restriction rules 
apply only when control of the corporation has 
been “acquired,” as opposed to merely a 
“change” in control resulting from, for example, 
high turnover in the shares of a publicly traded 
company. The text also focuses on the lack of 
continuity within the corporation, as measured by 
both the identity of its controlling shareholders 
and its business activity. 

The context of the provision includes related 
provisions such as the loss carryover rule in 
paragraph 111(1)(a) (which reflects “sound 
logic”21) and related provisions, including the rule 
that deems a corporation’s tax year to end 
immediately before an acquisition of control 
(subsection 249(4)). Justice Rowe found that 
subsection “111(5) serves to delineate the 
boundaries of [section] 111(1)(a) and to promote 
consistency with other provisions which treat the 
corporation as, effectively, a new taxpayer 
following an acquisition of control.”22 Parliament 
chose to use de jure control as opposed to de facto 
control as the standard to be used for application 
of subsection 111(5) to provide “a clearer 
benchmark,” meaning greater certainty for the 
majority of transactions that are not tax-
motivated.23 

Justice Rowe alluded to statutory rules that 
modify the common law analysis. The deeming 
rule in subsection 256(8) expands upon the 17

See Commissioners of Inland Revenue v. Duke of Westminster, [1936] 
A.C. 1 (U.K. H.L.), at 9 (“Every man is entitled if he can to order his 
affairs so as that the tax attaching under the appropriate Acts is less than 
it otherwise would be. If he succeeds in ordering them so as to secure 
this result, then, however unappreciative the Commissioners of Inland 
Revenue or his fellow taxpayers may be of his ingenuity, he cannot be 
compelled to pay an increased tax.”). 

18
Deans Knight, 2023 SCC 16, at para. 57. 

19 
Id. 

20
Id. at para. 78. 

21
Id. at para 87. 

22
Id. at para 90. 

23
Id. at paras. 91-93. 

©
 2023 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content. 

For more Tax Notes® International content, please visit www.taxnotes.com. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



COMMENTARY & ANALYSIS 

1646  TAX NOTES INTERNATIONAL, VOLUME 111, SEPTEMBER 25, 2023 

common law analysis of de jure control by 
deeming rights to acquire shares (and certain 
other rights) to have been exercised if one of the 
main purposes of the acquisition of those rights 
was to avoid the loss restriction rules. He briefly 
mentioned section 256.1 — the subsequent 
addition to the ITA noted above, which would 
likely have deemed control of DKIC to have been 
acquired — but declined to analyze whether that 
contextual element affected his analysis, merely 
saying that consideration of subsequently enacted 
provisions is “neither necessary nor warranted in 
this case.”24 

Justice Rowe found that the contextual 
interpretation suggests that the de jure control test 
“does not, on its own, capture the full range of 
situations that Parliament sought to target; rather, 
the test in [subsection] 111(5) is better understood 
as a rough proxy that seeks to give effect to 
Parliament’s broader aims, while offering a 
degree of clarity and stability in most cases.”25 He 
did not specify precisely what the statutory test is 
a rough proxy for. 

In discussing the purpose of the provision, 
Justice Rowe engaged in a detailed and somewhat 
unprecedented review of legislative history and 
other extrinsic evidence. He quoted extensively 
from over 60 years’ worth of materials, including 
statements made by finance ministers, 
Parliamentary debates, and textbooks and articles 
by eminent Canadian scholars and practitioners. 
The legislative history, which begins in 1958, 
“illustrates that Parliament’s intended purpose 
was to address a specific mischief. While the 
means Parliament has chosen to address these 
concerns have evolved over time, the rationale for 
including the loss carryover restriction in the Act 
has remained consistent.”26 Indeed, it is difficult to 
imagine many other issues for which such a 
wealth of secondary materials, spanning so many 
decades, could be found. 

Justice Rowe concluded that Parliament has 
clearly chosen the de jure control test as the 
general standard. However, this test is only the 
means, not the rationale. Within the GAAR 

analysis, it is the OSP — which reflects the 
underlying rationale — that is the basis for 
assessing abuse. The rationale of subsection 111(5) 
is broader than the text, which contemplates a de 
jure control test. “Parliament intended to deny 
unused losses to unrelated third parties who take the 
reins of a corporation and change its business” 
(emphasis added).27 

In a nod to the concerns expressed after the 
lower court decisions, Justice Rowe added that 
“respectfully,” the lower courts erred by defining 
the OSP of subsection 111(5) as a “legal test” — 
“effective” control, or “actual” control — rather 
than focusing on “why Parliament was concerned 
about an acquisition of control and the mischief it 
sought to address” (emphasis in original).28 He 
also reiterated that the standard under subsection 
111(5) is and remains de jure control. The OSP of 
a provision is not a new or different test to be 
applied; rather, in a GAAR analysis, courts seek to 
capture a provision’s rationale, “thereby 
providing a synthesis of what the provision was 
designed to achieve.”29 

2. Results in Abuse 
On the second part of the abuse analysis, 

Justice Rowe wrote: 

Courts must go beyond the legal form and 
technical compliance of the transactions; 
they must compare the result of the 
transactions to the underlying rationale of 
the provision and determine whether that 
rationale has been frustrated.30 

Justice Rowe’s broad articulation of the OSP of 
subsection 111(5) almost inevitably led him to 
find the transactions to be abusive. The results of 
the transactions “served to frustrate” the OSP of 
subsection 111(5): “Considering the 
circumstances as a whole, they achieved the 
outcome that Parliament sought to prevent”; the 
transactions “provided Matco with the benefits of 
an acquisition of control, all while narrowly 
circumventing” the loss restriction rules.31 The 

24
Id. at para. 98. 

25
Id. at para. 96. 

26
Id. at para. 112. 

27
Id. at para. 118. 

28
Id. at para. 115. 

29
Id. at para. 117. 

30
Id. at para. 69. 

31
Id. at para. 122. 
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corporation’s business, assets, and liabilities were 
stripped out, and it was gutted of any vestiges 
from its prior corporate life, leaving it as an 
“empty vessel” with nothing remaining but its tax 
attributes; likewise, the shareholder base 
“underwent a fundamental shift.”32 The company 
had new assets and liabilities, new shareholders, 
and a new business; this severed the continuity of 
tax treatment that is at the heart of subsection 
111(5), in the majority’s view. 

The analysis repeatedly referred to the 
“circumstances as a whole,” including Matco’s 
rights under the investment agreement that 
effectively neutralized the power of the majority 
shareholder under corporate law and enabled 
Matco to obtain the “core benefits of share 
ownership” and “reap significant financial 
benefits.”33 The restrictions on the power of 
Newco and the directors of DKIC in favor of 
Matco “resemble the fettering of discretion that 
would normally occur through a unanimous 
shareholder agreement.”34 It was only because of 
the maneuver of the “circuit-breaker transaction” 
that an acquisition of de jure control was narrowly 
circumvented: 

Rather than merely purchasing a majority 
of the voting shares, [Matco] used a 
separate contractual agreement to gain the 
functional equivalent of majority voting 
power prior to the fulfilment of the 
corporate opportunity.35 [Emphasis 
added.] 

Justice Rowe emphasized that his conclusion 
that the rationale of the loss restriction rules was 
frustrated flowed from all of the circumstances as 
a whole. This suggests that the result of the abuse 
analysis may have been different if any one of the 
key features of the transaction — including the 
company’s status as an empty vessel, the narrow 
circumvention of the statutory rule, and the 
circuit-breaker — had been different. 

3. The Dissent 
Justice Côté, who wrote the majority decision 

in Alta Energy, held that the transactions in Dean’s 
Knight were not abusive. She took the view that 
the OSP of subsection 111(5) is to restrict the use 
of tax attributes if accessed through an acquisition 
of de jure control; de jure control is determined 
based on share registry and the constating 
documents. She characterized Justice Rowe’s 
approach as ad hoc, inviting the exercise of 
unbounded judicial discretion and apt to result in 
the loss-trading restrictions being applied to 
transactions on a circumstantial basis. Justice Côté 
wrote: 

The GAAR was intended to catch 
unforeseen tax strategies[,] but if 
Parliament drafts a specific anti-avoidance 
provision [such as subsection 111(5)] in a 
way that keeps a highly foreseeable gap 
open, the gap is more likely to be 
intentional, and relying on it should not be 
considered abusive.36 

Justice Côté wrote that the majority’s 
introduction of the concept of “functional 
equivalence” ignores the “radically different” 
ways these share voting rights and contractual 
agreements are enforced and results in the Court’s 
overriding Parliament’s clear intent and 
articulation of a de jure control test.37 

IV. Contribution to GAAR Jurisprudence? 

A. Old Frame, Slightly Changed Picture? 

The majority of the Court referred extensively 
to earlier GAAR cases: Alta Energy 20 times, 
Canada Trustco 18 times, Lipson 11 times, Copthorne 
six times, and Mathew four times. It adhered to the 
same two-part framework for the abuse analysis 
and added (arguably) some nuances to the 
method articulated in Copthorne. 

For the first part — determining the OSP of the 
provisions in question through a textual, 
contextual, and purposive interpretation — the 
Court considered extrinsic evidence, such as 
legislative history, under the purpose segment of 

32
Id. at paras. 124, 126. 

33
Id. at paras. 122, 133, 139. 

34
Id. at para. 132. 

35
Id. at paras. 132, 133. 

36
Id. at paras. 153-154. 

37
Id. at para. 178. 
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the analysis. One significant takeaway from the 
decision is the SCC’s willingness to refer 
extensively to legislative history, Parliamentary 
debates, textbooks, and other extrinsic evidence, 
much of which addressed the loss-trading 
restrictions at a very high level. This approach 
seemingly departs from prior GAAR decisions. 

The Canada Trustco Court emphatically said 
that a unified textual, contextual, and purposive 
approach is required. The emphasis is on the 
provisions themselves, and not an open-ended 
search for overarching tax policies. Yet the 
exercise undertaken by Justice Rowe in Deans 
Knight arguably resembled just such a search. 
There was no real debate that subsection 111(5) 
restricts loss trading between arm’s-length 
taxpayers as a general principle. What is actually 
added by the vague legislative history that 
affirmed the government’s general opposition to 
loss trading? The real question before the Court is 
what constitutes loss trading, and where the line 
is to be drawn between acceptable and 
unacceptable loss trading when the losses in 
question remain within the same entity. At best, 
the extrinsic materials demonstrate the longevity 
of corporate loss trading as a matter of 
governmental concern and illustrate how the 
trigger for restricting a corporation’s losses has 
evolved over the decades during which the rules 
have existed in one form or another. The majority 
seemed to infer that the line drawn by the 
legislative text might not hold when the facts, 
taken as a whole, are such that the legislative 
prohibition was only narrowly circumvented. 
This seems to reflect a judicial approach that is 
more receptive to notions of overarching policy, as 
opposed to being focused on the provisions 
themselves. 

It is arguable that the Court broke new ground 
in its analysis of whether the OSP was frustrated. 
The Court’s focus on overall results suggests that 
a wider perspective may be taken than that 
reflected in some prior cases. Perhaps one key 
factor for the Court was the aggressive approach 
taken in the structuring of the investment 
agreement. The board of DKIC was effectively 
handcuffed from doing anything without Matco’s 
consent, and the only reason this did not give rise 
to an acquisition of de jure control was because of 
the nominal share subscription by a holding 

company of a Matco-affiliated individual, that is, 
the so-called circuit-breaker. Interestingly, the 
Court refrained from resorting to the notion of 
“window dressing,” (a concept articulated in 
prior cases)38 though arguably the acquisition of a 
nominal share position for the purpose of causing 
the investment agreement to not be a unanimous 
shareholder agreement could be understood as a 
form of window dressing. One wonders whether 
the result might have been different had the 
investment agreement left a greater degree of 
autonomy to DKIC’s board or had there been a 
more convincing rationale for the acquisition of 
shares of DKIC by a non-signatory to the 
investment agreement. 

Respectfully, Justice Rowe’s approach is less 
than entirely clear. Let’s face facts. This was a tax-
driven scheme that was obvious as to its intent. 
The planners read the loss restriction rules and 
Duha Printers very precisely and kept within the 
Duha Printers fences. It wasn’t even subtle. The 
majority at the SCC did not like what was done 
and wanted to make a finding of abuse. The 
problem was how to get there. 

The SCC in Duha Printers explained quite 
extensively the distinction between de jure and de 
facto control and why if there was to be a change 
to the de jure standard used in subsection 111(5), 
it was up to Parliament to do it (a statement 
reiterated by Justice Rowe). Therefore, it was 
difficult, without saying that Duha Printers was 
wrong, to say that the plan in the present case was 
abusive. The majority seemingly threaded the 
needle by accepting not only Duha Printers but 
also the prior SCC GAAR jurisprudence; 
however, the Court then engaged in an exercise 
that pivoted on an articulation of what could be 
described as an overarching policy underlying the 
loss restriction rules. This involved a somewhat 
complex analysis that introduced new notions — 
such as “rough proxy” and “functional 
equivalence” — to reach its conclusion. 

Will Deans Knight ultimately have broader 
implications? Certainly, one can imagine future 
litigants being more likely to build their cases on 
a more high-level articulation of OSP based on a 
review of legislative history and other extrinsic 

38
E.g., Ludco Enterprises Ltd. v. Canada, 2001 SCC 62. 
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materials where they exist. One may also expect 
litigants to invoke the new phraseology of rough 
proxy or functional equivalence. Perhaps lower 
courts will be more inclined to find abuse based 
on arguments that paint with a broader brush. But 
this is far from clear. Future cases that do not 
involve tax planning clearly designed to come 
very close to the limits of a provision without 
quite touching them may well be viewed 
differently by the courts than Deans Knight was, a 
situation in which the majority was clearly 
troubled by the results achieved (and consciously 
intended to be achieved) by the taxpayer. 

Loss trading is an issue that — perhaps more 
than any other issue — stretches back decades as 
a consistent governmental concern. It is not an 
issue that arose only recently or only as a reaction 
to certain types of transactions. Nor is it a matter 
toward which the government’s overall approach 
has changed, even if the definition of what 
constitutes loss trading has evolved over time. It is 
unclear whether the depth of available secondary 
materials or the long-standing record of 
consistent governmental concern can be found 
regarding any other issue. Moreover, the Deans 
Knight majority itself acknowledged that the OSP 
of some provisions can be fully determined based 
on their text. It isn’t always necessary to engage in 
a wide-ranging search for some underlying 
policy. Nor are provisions always part of a 
“coherent scheme.”39 Sometimes a provision just 
means what it says. 

As such, it is a stretch to read into the Deans 
Knight analysis a significantly altered analytical 
approach to GAAR cases. Fundamentally, Deans 
Knight is a decision of a majority that went to some 
length to make its reasoning appear consistent 
with the SCC jurisprudence that preceded it, 
albeit while in fact placing much greater reliance 
on general statements of legislative purpose than 
has previously occurred. The decision is very 
much a product of the facts and the tax-driven 
nature of the scheme, the results of which the 
majority was clearly uncomfortable with. 

B. The GAAR and Bright-Line Tests 

One issue in Deans Knight was whether the 
nebulous notion of abuse could or should play a 
role when a taxpayer has come close to — but not 
quite tripped — a bright-line rule. The abuse 
analysis is focused on whether Parliament’s intent 
has been frustrated. Yet when Parliament has 
enacted an objective test, how can one say its 
intent was undermined by a transaction that falls 
squarely — even if barely — on one side or the 
other? 

The majority did an end run around this issue 
by articulating the OSP of subsection 111(5) at a 
high level of generality and treating the 
admittedly bright-line test of de jure control as 
nothing more than a rough proxy for some larger, 
unarticulated objective. According to the 
majority: “Simply put, specific and carefully 
drafted provisions are not immune from abuse.”40 

This is not to suggest that all SAARs can be 
expanded without limit any time a taxpayer 
narrowly circumvents them. It was only because 
of the high-level way in which the OSP of the loss 
restriction rules was articulated that the relatively 
bright-line test could seemingly be expanded in 
Deans Knight. Moreover, the Court repeatedly 
emphasized the overall facts and outcome, and 
reiterated that the test in subsection 111(5) 
remains unchanged. Furthermore, not all bright-
line tests are created equal. The de jure control 
test’s features actually come from the case law, 
rather than the ITA itself. 

In numerous other situations, the ITA posits 
statutory bright-line tests, often based on 
quantitative computations. Examples include the 
test for connected corporations (more than 10 
percent ownership), foreign affiliates (10 percent 
or greater ownership) and specified shareholders 
under the thin capitalization rules (25 percent or 
more of votes or value). Each of the tests in turn 
contains a series of prescriptive rules addressing 
ownership attribution and other highly context-
specific measures. The notion that abuse should 
be found any time a taxpayer approaches but does 
not quite cross one of the quantitative lines is not, 
in our view, necessarily supported by the majority 
decision in Deans Knight. Although the majority 

39
Deans Knight, 2023 SCC 16, at para. 73. 

40
Id. at para. 72. 
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noted that an acquisition of de jure control was 
only narrowly avoided, this was by no means the 
entirety of the analysis, which focused more 
heavily on other features of the facts and 
circumstances, such as DKIC’s near-total 
transformation and the impact of the circuit-
breaker transaction. 

C. ‘Rough Proxy,’ ‘Functionally Equivalent’ 

“Rough proxy” and “functionally equivalent” 
are new terms introduced by the Court into the 
GAAR parlance. Justice Rowe uses the former as a 
way of navigating from the how to the why. The 
latter is used by Justice Rowe,41 and then by Justice 
Côté in describing how Justice Rowe reached his 
conclusion about abuse.42 Justice Rowe’s view that 
the statutory de jure control test is a rough proxy 
emerged from his review of the legislative history, 
which demonstrated a consistent policy objective 
of limiting the use of corporate losses when there 
is a break in continuity of ownership and business 
activity. 

Justice Côté responded by stating that the 
novel concept of functional equivalence ignores 
an important nuance — specifically that ordinary 
contracts (such as the investment agreement) on 
the one hand and constating documents (such as 
articles or unanimous shareholder agreements) 
on the other hand are enforced “in radically 
different ways.”43 On this basis, Justice Côté 
rejected the majority’s approach as insufficiently 
rigorous by introducing “the novel and 
unprecedented concept of functional equivalence, 
which has no known boundaries.”44 

The majority said that the statutory context 
“demonstrates that the de jure control test in 
[subsection] 111(5) does not, on its own, capture 
the full range of situations that Parliament sought 
to target; rather, the test in [subsection] 111(5) is 
better understood as a rough proxy that seeks to 
give effect to Parliament’s broader aims, while 
offering a degree of clarity and stability in most 
cases” (emphasis in original).45 This statement can 

be interpreted to say that the line targeted by 
Parliament is, at least in some circumstances, 
fuzzier than the bright line drawn by the test of de 
jure control. 

When it comes to evaluating whether the 
outcomes of the transaction are abusive, Justice 
Rowe took a pragmatic view of the investment 
agreement and considered it to functionally give 
control to Matco: 

The complex series of transactions and the 
flexibility built into the Investment 
Agreement were necessary only because 
the contracting parties sought to achieve 
the very mischief that [subsection] 111(5) 
was intended to prevent.46 

This rough proxy approach is ambiguous. A 
proxy connotes one thing standing in for another, 
or even one idea or expression for another. But 
that’s not the way it is used in Deans Knight. Justice 
Rowe seemed to say that subsection 111(5) was a 
general provision that was malleable. Citing 
subsection 256(8), he said that subsection 111(5) 
cannot be interpreted restrictively. With respect, 
this is backward. When other provisions expand 
or contract the application of subsection 111(5) 
(that is, to go beyond or pull back from the line 
established by the de jure control test), this signals 
that Parliament has consciously chosen de jure 
control as the basis for applying those rules and 
carefully considered the circumstances in which it 
is appropriate to depart from that test, and that 
any departure should be made by Parliament. 
Again, what the Court was saying in Deans Knight, 
at least in the GAAR context, was that it was not 
constrained by the Duha Printers test; the 
expressions “rough proxy” and “functional 
equivalent” were the means of getting to the 
desired result on the facts. 

In Justice Côté’s view, however, “the 
Investment Agreement is of no relevance to de jure 
control”; “contrary to unanimous shareholder 
agreements, voting agreements give rise to 
contractual obligations that are neither legal nor 
constitutional in nature,” and, despite this, Justice 
Rowe “treats the Investment Agreement as 
sufficient for establishing de jure control” or 

41
Id. at para. 128. 

42
Id. at para. 177. 

43
Id. at para. 178. 

44
Id. at para. 179. 

45
Id. at para. 96. 

46
Id. at para. 139. 
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“functionally equivalent to constating 
documents.”47 According to Justice Côté, the 
introduction of functional equivalence ignores the 
radically different ways the share voting rights 
and contractual agreements are enforced and 
results in the Court overriding Parliament’s clear 
intent and articulation of a de jure control test in 
subsection 111(5). 

Justice Côté defined functionally equivalent 
differently than the majority. She said that what is 
required is de jure control and that the majority’s 
approach doesn’t meet that test, so it’s not 
functionally equivalent. Justice Rowe said that 
when you see a plan that gives rise to almost, but 
not quite, de jure control, you can say that what 
was achieved was not actually, but almost, 
equivalent to de jure control. He used the term 
functional equivalence, which lawyers can argue 
is not quite right unless you say that control (as 
opposed to de jure control) is what is at stake, in 
which case the plan was functionally equivalent 
to what subsection 111(5) prohibits. 

V. GAAR Litigation and Tax Planning 

A. GAAR Litigation: Much Ado About Nothing? 

Overall, Deans Knight represents an 
endorsement of the continued application of long-
established legal principles and a refinement of 
the approach to GAAR analysis without 
purporting to disturb prior GAAR jurisprudence. 
As such, Deans Knight does not significantly 
change the legal framework of GAAR because the 
Court’s reasoning is rightfully tethered to the de 
jure standard used in the corporate loss restriction 
rules and does not establish new legal principles. 
Furthermore, the result of the case itself is largely 
fact-specific, pivoting on the facts and 
circumstances taken as a whole. From a practical 
perspective, however, Deans Knight illustrates that 
if a taxpayer achieves an outcome very similar to 
(or in this case, functionally equivalent to) that at 
which a particular provision is directed, there is 
arguably now a more significant risk that it will be 
found to have come within the legislative 
rationale of that provision with the result that 
GAAR applies. 

From the perspective of GAAR litigation, 
Deans Knight is unlikely to change how a GAAR 
case is argued. Since the Canada Trustco decision in 
2005, taxpayers have often opted to focus on the 
abuse analysis while ceding on the first two steps: 
existence of a tax benefit and avoidance 
transaction. The abuse analysis has been centered 
on determining the OSP or rationale of the 
provisions. How such determination is made 
depends on the nature, text, and context of the 
provisions. 

For example, in Copthorne, the SCC relied on 
the text, context, and purpose of subsection 87(3) 
to determine that the rationale of the parenthetical 
portion of subsection 87(3) was to preclude 
preservation of paid-up capital of the shares of a 
subsidiary corporation upon amalgamation of the 
parent and subsidiary when such preservation 
would permit shareholders, on a redemption of 
shares by the amalgamated corporation, to be 
paid amounts as a return of capital without 
liability for tax, exceeding the amounts invested 
in the amalgamating corporations with tax-paid 
funds. 

In Alta Energy, which involved tax treaty 
interpretation, the SCC relied on contextual 
materials and the absence of specific 
antiavoidance rules about treaty shopping to 
conclude that the provision in question was 
intended by the treaty negotiators (and 
Parliament) to encourage foreign investment in 
Canada. 

The Deans Knight decision was decided 
similarly to Copthorne insofar as both decisions 
rely on the text, context, and purpose of the 
provision to determine the underlying rationale. 
However, Deans Knight may signal a shift toward 
a more purposive consideration of transactions at 
the abuse stage of the analysis, with a potentially 
greater emphasis on purpose relative to statutory 
text, as well as a more purposive construction of 
the legal documents effecting the relevant 
transactions. Even without the proposed GAAR 
amendments, courts may be more inclined to 
focus on purpose because of the SCC’s approach 
in Deans Knight. 

B. Tax Planning 

Unlike the tax-driven scheme in Deans Knight, 
the vast majority of tax planning involves 47

Id. at para. 188. 
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ensuring that commercial transactions are 
undertaken as tax-efficiently as possible. Quite 
often, there is more than one way in which to 
achieve a particular commercial result, and the tax 
planner’s role is to choose the alternative that 
achieves the desired commercial result in a tax-
optimal way. There is nothing improper or 
nefarious in so doing, as evidenced by the SCC’s 
invocation of the Duke of Westminster principle in 
many cases. 

Tax planning is all about achieving 
functionally equivalent business or economic 
results without the same tax liability. So will the 
introduction of functional equivalence adversely 
affect tax planning? The answer is yes and no. Yes, 
if the ultimate outcome is offensive from the 
perspective of policy or legislative rationale. 
Courts may start using functional equivalence to 
examine avoidance transactions. No, if the 
ultimate outcome is not offensive. But the mere 
fact that a particular transaction — even one 
designed to achieve a tax benefit — is functionally 
equivalent to an alternative transaction that does 
not achieve the tax benefit tells us nothing about 
whether there is abusive tax avoidance. 

This may be illustrated by the example of 
cross-border exchangeable share transactions, 
which are commonly implemented in share-for-
share deals involving a foreign acquirer. 

In a cross-border acquisition of Canadian 
corporations, an exchangeable share structure is 
frequently used. The economic objective is to give 
Canadian shareholders of a Canadian target 
company (Target) shares of a Canadian company 
(ExchangeCo) that are economically equivalent to 
shares of the foreign parent company (ForCo) that 
has become the controlling shareholder of Target. 
A series of transactional steps is implemented 
involving both changes to the target company’s 
corporate charter and a series of ancillary 
arrangements involving contracts and sometimes 
trust arrangements. 

The purpose of those seemingly convoluted 
arrangements (in lieu of a simple share-for-share 
exchange) is to overcome a defect in the ITA — 
namely, the absence of a rollover rule for 
exchanges of shares of a Canadian corporation for 
shares of a nonresident corporation. Back in 
October 2000, the minister of finance announced 
that a new domestic-for-foreign share-for-share 

rollover rule would be developed.48 However, 
after many years of effort, the Department of 
Finance concluded that such a rule would not be 
enacted, and instead effectively endorsed the 
continued use of exchangeable share structures, 
which are widely accepted by the CRA. 

In an exchangeable share structure, ForCo 
holds shares of ExchangeCo, which owns shares 
of Target. The former shareholders of Target can 
take advantage of tax-free rollover rules in 
subsection 85(1) by transferring their Target 
shares in return for shares of ExchangeCo, whose 
terms essentially provide that they may be 
exchanged for ForCo shares. The exchangeable 
share structure fits the existing domestic-for-
domestic share rollover rule, though it is clear that 
the exchangeable shares are designed to be 
economically equivalent to the ForCo shares. To 
achieve this economic equivalence, the 
exchangeable share terms and conditions, as well 
as several supplementary agreements, are 
designed to ensure that all economic rights (and 
sometimes voting rights) of the exchangeable 
share holders — including the dividend and 
liquidation entitlements — are equivalent to the 
corresponding entitlements of holders of ForCo 
shares.49 

But there is nothing abusive here. The 
ultimate outcome of the arrangements is to 
achieve a tax benefit — tax deferral — but this 
outcome is consistent with the general policy 
objective of subsection 85(1): no taxation without 
economic realization of the gain accrued on the 
shares. The fact that the exchangeable shares are a 
proxy for the ForCo shares is irrelevant; they are 
still shares of a Canadian resident corporation 
(with whatever legal implications that accompany 
this fact), and thus qualify for a rollover. It is 
widely accepted that exchangeable share 
transactions are not considered to be abusive, 
despite the fact that the exchangeable shares 
themselves are obviously functionally equivalent 
to the ForCo shares to the greatest degree possible 
within the constraint of being shares of a 

48
Department of Finance Canada, “Economic Statement and Budget 

Update” (Oct. 18, 2000), at annex 2 (“Tax Measures: Supplementary 
Information and Notice of Ways and Means Motion”). 

49
For more on exchangeable shares, see Suarez and Pooja Samtani, 

“Using Exchangeable Shares in Inbound Canadian Transactions,” Tax 
Notes Int’l, Dec. 24, 2007, p. 1281. 
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Canadian corporation. This suggests that the 
concept of functional equivalence is of limited (if 
any) value as a predictive tool in assessing abuse, 
and that the fact that a particular transaction may 
be functionally equivalent to another does not 
mean that the tax consequences are or should be 
the same. 

As a practical matter, there are tax-
optimization transactions and tax-driven 
transactions. The latter are much more susceptible 
to GAAR, before and after Deans Knight. 

VI. Implications for GAAR Reform 

What inferences can be drawn from the Deans 
Knight decision about the need for, and content of, 
statutory amendments to Canada’s GAAR? 

A. Is Reform Necessary? 

Three years ago, the government suggested 
that the GAAR requires modernization. This 
assertion presupposed that the statutory text fails 
to sufficiently curtail abusive tax avoidance. This 
concern predates (though may have been 
reinforced by) the majority reasons in the Alta 
Energy decision.50 

In 2022 the government’s GAAR consultation 
paper 51 focused almost exclusively on the 
instances when the CRA has not prevailed in 
GAAR cases. Little, if anything, was said about 
the deterrent effects of the GAAR (namely, the fact 
that some potentially abusive transactions were 
simply not implemented because of the GAAR 
risk) or of the government’s generally strong 
record in winning cases in which the OSP of the 
relevant provisions was clearly and convincingly 
articulated. The paper discussed, among other 
things, the “avoidance transaction” threshold, the 
judicial approach to the “misuse or abuse” test 
(including the government’s intention to add text 

focused on “economic substance”), and the 
absence of a GAAR penalty under current law. 

In the 2023 federal budget,52 introduced March 
28, the government proposed a series of 
amendments to the GAAR. Draft legislation53 was 
released for consultation, with a submission 
deadline of May 31, which turned out to be just a 
few days after the release of the SCC’s decision in 
Deans Knight. Insightful submissions on the 
legislative proposals were made by the Joint 
Committee on Taxation of the Canadian Bar 
Association and Chartered Professional 
Accountants of Canada54 and the Canadian 
Chamber of Commerce.55 On August 4 revised 
legislative proposals56 were released for 
consultation, with a deadline of September 8. 

The revised legislative proposals include (1) 
the addition of a preamble describing what the 
GAAR is intended to do, (2) a reduced threshold 
for avoidance transactions (obtaining a tax benefit 
need be only “one of the main purposes” of a 
transactional step instead of the primary 
purpose),57 (3) a subsection (slightly revised from 
the version accompanying the 2023 budget) 
stating that “it is presumed” that a transaction is 
abusive if it is significantly lacking in economic 
substance, and, for this purpose, specific factors 
are listed that “depending on the particular 
circumstances,” establish that a transaction lacks 
substance, and (4) the addition of a new GAAR 
penalty.58 

Directionally, there is little doubt that the 
Deans Knight decision lessens the need for GAAR 
reform. The existing legislation was clearly 

50
The assertion that GAAR requires modernization first appeared in 

the 2020 fall economic update, in which the government said: “It is 
essential to the integrity of the tax system that our anti-avoidance rules 
be updated so they are sufficiently robust for tax authorities and courts 
to address this sophisticated and aggressive tax planning.” See 
Government of Canada, “2020 Fall Economic Outlook,” at Chapter 4.8: 
A Fair Tax System (Nov. 30, 2020). 

51
Proposed changes to the GAAR were initially proposed in Budget 

2023, after a public consultation. See Department of Finance Canada, 
“Modernizing and Strengthening the General Anti-Avoidance Rule: 
Consultation Paper” (Aug. 9, 2022). 

52
Department of Finance Canada, Budget 2023 at “General Anti-

Avoidance Rule” (Mar. 28, 2023). 
53

See Department of Finance Canada, “Notice of Ways and Means 
Motion to Amend the Income Tax Act and the Income Tax Regulations” 
(Mar. 28, 2023). 

54
See Joint Committee on Taxation, “Summary of Comments and 

Recommendations Provided to the Department of Finance on the 
General Anti-Avoidance Rule Proposals Released on March 28, 2023” 
(June 7, 2023). 

55
See Canadian Chamber of Commerce, “Canadian Chamber Shares 

Post-Budget Comments on the General Anti-Avoidance Rule (GAAR)” 
(May 4, 2023). 

56
See Department of Finance Canada, “Legislative Proposals Relating 

to the Income Tax Act and the Income Tax Regulations.” 
57

Interestingly, the majority’s reasons in Deans Knight mention the 
current standard of “primary purpose” as partial justification for their 
analytical approach. 2023 SCC 16, at para. 117. 

58
Supra note 5. 
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sufficient for a strong majority of the SCC to 
conclude that the transactions under review were 
abusive. Nothing in the majority’s analysis 
suggests any element of judicial frustration with 
the current legislative text. That said, it is evident 
that the government remains determined to 
proceed with amendments to the GAAR. 

B. The Preamble 

The proposed preamble announces that 
section 245 contains the GAAR, which applies to 
deny the tax benefits from abusive avoidance 
transactions and strikes a balance between 
competing objectives of certainty and systemic 
fairness. The proposed preamble also states that 
GAAR is intended to deny taxpayers any benefits 
otherwise flowing from abusive tax avoidance, 
while not preventing taxpayers from obtaining 
tax benefits “contemplated by Parliament.” An 
additional paragraph — stating that GAAR can 
apply to foreseen tax strategies — was included in 
the Budget 2023 version but was dropped in the 
latest proposals because of comments in the 
majority decision in Deans Knight (discussed 
below). 

The preamble appears to be intended to guide 
courts in their application of the rule. Yet it seems 
that the somewhat awkward wording actually 
does little, if anything to alter the approach 
already taken by the courts. 

Would the analysis of the majority in Deans 
Knight have been any different with the 
preamble? The answer is clearly no. As noted, the 
majority — no doubt aware of the government’s 
original proposals — held specifically that “the 
GAAR is not limited to unforeseen situations.”59 

One could argue that this finding is at odds with 
the comment in the majority reasons in Alta 
Energy that “the GAAR was enacted to catch 
unforeseen tax strategies,”60 though the comments 
in that case should be properly contextualized, 
bearing in mind that in Alta Energy, the SCC was 
focused on a specific exemption in a negotiated 
tax treaty rather than long-standing statutory 
provisions such as those designed to curtail loss 
trading. 

Overall, the preamble can at most be viewed 
as declarative of what the case law already 
provides. At most, it seems to codify the courts’ 
general approach to GAAR, as reflected in a long 
line of cases, including Deans Knight. It is difficult 
to imagine circumstances in which the preamble 
would affect the outcome of a GAAR case. 

That said, there could be unexpected 
consequences of adding the preamble. Long-
standing principles of statutory construction 
suggest that Parliament does not “speak in vain.”61 

There is a presumption that statutory text is not 
superfluous, and Crown counsel arguing a GAAR 
case should be expected to advance the argument 
that legislative amendments to GAAR 
substantively change the law in the government’s 
favor. This means that without some clarification, 
it is conceivable (though admittedly not very 
likely) that a court may draw the inference that 
the preamble is intended to actually alter 
established GAAR case law. 

This would be unfortunate because it could 
potentially threaten the reliability of established 
precedents and the meaningful certainty they 
provide to taxpayers, tax authorities, and courts. 
If established case law is called into doubt, it 
could impair the ability of taxpayers and the 
Crown to accurately predict outcomes, and this in 
turn could further clog the already-overwhelmed 
CRA appeals branch and the courts. One way of 
mitigating this concern would be to modify the 
statutory text to specifically provide that the 
preamble is enacted merely for greater certainty, 
thereby rebutting the presumption that the 
preamble has a substantive effect. 

Although the preamble is not the most serious 
issue with the proposed GAAR amendments, it is 
at best unnecessary. 

C. Economic Substance 

More substantive concerns may arise 
regarding the somewhat confusing new economic 
substance provisions in proposed subsections 
245(4.1) and (4.2). 

The directive to explicitly introduce the 
concept of economic substance into the GAAR 

59
Deans Knight, 2023 SCC 16, at para. 45. 

60
Alta Energy, 2021 SCC 49, at para. 80. 

61
See Attorney General of Québec v. Carrières Ste-Thérèse Ltée, 1985 

CanLII 35 (SCC). 
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appears to have originated in the prime minister’s 
office rather than the Finance Department. In the 
finance minister’s 2021 mandate letter,62 she was 
instructed by the prime minister to ensure that 
changes be made to ensure that all taxpayers pay 
their fair share of tax, including by “modernizing 
the general anti-avoidance rule regime to focus on 
economic substance.” This instruction seems 
motivated by high-minded, superficially attractive 
concepts without regard to long-standing judicial 
approaches in Canada, including the ways in 
which principles relating to economic substance 
are already embedded in some courts’ analyses of 
the nebulous concept of abuse. 

One of the perils of the introduction of a 
statutory economic substance test is that it could 
foster doubt about the reliability of pre-
amendment jurisprudence. A significant body of 
case law has developed since GAAR’s enactment 
in 1988, giving taxpayers and tax authorities alike 
important tools to assist in predicting the outcome 
of potential disputes, including what constitutes 
abuse. It would be unfortunate if amendments 
gave rise to doubts about the pedigree of prior 
cases, thereby deterring out-of-court settlements 
and clogging the already overwhelmed CRA 
appeals branch and courts with more disputes. 

Officials at the Finance Department are no 
doubt cognizant of those risks. The Budget 2023 
version of the legislative proposals appeared to 
have been designed to satisfy the mandate letter’s 
political imperative while minimizing the extent 
to which prior case law may be called into 
question. However, the August 4 proposals, 
which were accompanied by explanatory notes,63 

may go slightly further. The explanatory notes 
suggest that the new wording might have 
produced a different analysis in the leading case 
of Canada Trustco, and one of the examples 
suggests a different approach to surplus stripping 
from that articulated in at least some cases;64 in the 
context of the new factors noted below, there is 
also a reference to year-end straddles being 
abusive, though they were already considered 

abusive under the existing GAAR in a recent case 
won by the Crown at the FCA.65 

Overall, the new subsections appear to be 
aimed at moving the goal posts to make it easier 
for the Crown to prevail on the “misuse or abuse” 
test, but in an obtuse and opaque manner. The 
statutory language differs markedly from the 
more tentative wording proposed in the Budget 
2023 version. Most ominously, the proposals, 
especially when read with the explanatory notes, 
risk undermining the reliability of established 
precedents, thereby impairing the ability of 
litigants to predict outcomes. If this is what 
Finance intends (and it is difficult to be sure), it 
would be a regrettable development: A vague 
legislative change that calls established 
jurisprudence into question is certain to foster 
more disputes, impede settlements, and further 
strain the already-stretched dispute resolution 
system. 

Proposed subsection 245(4.1) states that if a 
transaction is “significantly lacking in economic 
substance, it is presumed” that the transaction is 
abusive. This language seems designed to shift 
the onus of persuasion (if and to the extent such 
an onus currently exists) from the Crown to the 
taxpayer when the provision is engaged. The 
presumption of abuse arises only when the 
“transaction is significantly lacking in economic 
substance.” And the presumption may be 
rebutted, presumably using constructs familiar in 
the GAAR jurisprudence. 

What is meant by a significant lack of 
economic substance? Proposed subsection 
245(4.2) seems intended to partially answer this 
question: “depending on the particular 
circumstances” (a critical, but ambiguous phrase), 
a list of enumerated factors establish that a 
transaction is significantly lacking in economic 
substance. The factors are (1) no change in the 
taxpayer’s (or the taxpayer’s group’s) opportunity 
for profit or risk of loss because of a circular flow 
of funds, offsetting financial positions, timing 
between steps, or use of an accommodation party; 
(2) the expected value of the tax benefit exceeding 
the expected value of the nontax economic return; 
or (3) it being reasonable to conclude that the 62

Letter from Justin Trudeau, prime minister, to Chrystia Freeland, 
deputy prime minister and minister of finance (Dec. 16, 2021). 

63
See Freeland, “Explanatory Notes to Legislative Proposals Relating 

to the Income Tax Act and Regulations” (Aug. 4, 2023). 
64

See, e.g., Evans v. The Queen, 2005 TCC 684. 

65
See Canada v. Estate of Paletta, 2022 FCA 86, rev’g Paletta Estate v. The 

Queen, 2021 TCC 11. 
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entire (or almost entire) purpose of the transaction 
was to obtain a tax benefit. 

It is difficult to predict how much, if any, 
impact the new provisions would have in 
practice. The core abuse test appears to have been 
left intact, and even the new, seemingly specific 
factors may or may not establish presumed abuse 
— that depends on the circumstances. One would 
expect that the circumstances to be considered are 
the same ones already considered in the GAAR 
jurisprudence. That said, it is conceivable that 
some judges may latch on to an enumerated factor 
to bolster a finding of abuse. 

Particularly in light of Deans Knight, the 
necessity for the new provision (leaving aside 
political imperatives) is highly questionable. The 
government states in the explanatory notes that 
the “appropriate role of economic substance” in 
courts’ GAAR analyses “has been unclear,” but 
there are no examples to support this assertion.66 

In appropriate fact patterns — such as when a loss 
arises from vacuous, artificial, or self-canceling 
transactions that lack any real substance — courts 
do already cite those factors as evidence of 
abuse.67 

Furthermore, many transactions lacking 
economic substance are manifestly not abusive 
and are widely accepted (including by the CRA) 
as appropriate. They include long-standing loss 
consolidation transactions designed to overcome 
a major and unusual defect in Canadian tax law, 
namely, the lack of tax consolidation or group 
relief. Although this particular example (and 
another extremely obvious example involving 
contributions to a registered plan) is cited in the 
explanatory notes as an example of circumstances 
in which the presence of an enumerated factor 
should not give rise to an inference that the 
transaction is significantly lacking in economic 
substance, nothing is said about a wide range of 
other equally benign circumstances (such as 
within-the-group rollovers, reorganizations, 
estate freezes, creditor-proofing transactions, 
certain accepted transactions designed to avoid 

debt forgiveness,68 and a multitude of other 
benign transactions that lack economic substance) 
in which taxpayers engage in transactions that are 
accepted as inoffensive, but that appear to trip an 
enumerated factor. The prospect of a proliferation 
of new disputes regarding which circumstances 
effectively nullify an enumerated factor does not 
seem completely fanciful even if, in the end, 
judges tend to apply established tests. 

Similarly, no abuse should be found for 
transactions that respond to tax incentives, such 
as investment tax credits for green energy 
investments or carbon capture, even if (for 
example) the tax benefit exceeds the expected 
economic return. Tax benefits often operate as 
effective subsidies designed by the government to 
foster socially desirable behavior. Extreme care 
should be taken to avoid any invitation to tax 
authorities to assert that a transaction is abusive 
when the transaction simply responds to a 
conscious policy designed to encourage a certain 
type of behavior. The absence of any commentary 
in the explanatory notes on this circumstance is 
unfortunate. This is hardly a novel issue. Indeed, 
as Graeme S. Cooper, an eminent Australian tax 
academic, has noted, taxpayers should not be in 
jeopardy under the GAAR if they “pursue the 
carrot dangled in front of them.”69 Cooper has also 
noted that enumerated factors in Australia’s 
GAAR legislation have proven ineffective, with 
courts tending to “dwell on one colourable 
circumstance” and dismiss all other factors.70 

Would the analysis or outcome in Deans 
Knight have been affected had this new economic 
substance provision been in effect? In our view, 
the answer is no. The majority’s analysis focused 
on the substantive effects of the investment 
agreement and other arrangements which, the 
majority held, amounted to the functional 
equivalent of an acquisition of de jure control, and 
severed the continuity that is at the heart of the 
OSP of subsection 111(5). Far from being vacuous 

66
Explanatory notes, supra note 63. 

67
“The vacuity and artificiality of transactions may confirm their 

abusive nature.” Canada v. Global Equity Fund Ltd., 2012 FCA 272, at para. 
67 (citing Mathew, 2005 SCC 55, at para. 62). 

68
Those transactional steps are described in former CRA, Income Tax 

Ruling ATR-66, “Non-Arm’s Length Transfer of Debt Followed by a 
Winding-up and a Sale of Shares” (Apr. 20, 1995), and have been 
affirmatively ruled upon many times by the CRA. 

69
See Cooper, “Australia’s Income Tax General Anti-Avoidance Rule” 

in The General Anti-Avoidance Rule: Past, Present, and Future 625, 634 
(2021). 

70 
Id. at 643. 
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or self-canceling transactions that lack substance, 
the transactions gave rise to something all too 
real: a situation akin to an acquisition of de jure 
control. 

The Deans Knight decision may also show the 
limitations of the economic substance provision. 
Justice Rowe noted that DKIC was left as an 
empty shell, its assets and liabilities stripped out, 
and with nothing left but its tax attributes; this 
contributed to his conclusion that the corporation 
should no longer be viewed as the same “person” 
from a loss transfer perspective. This reference to 
the corporation being viewed as a different 
person from itself might seem to verge on a new 
development because it is plain and obvious that 
the corporation is the same person as itself. But 
this portion of the analysis was nothing more than 
a device to help understand why loss-trading 
restrictions exist. Nothing in the reasons suggests 
a broader economic substance inquiry. Nor do the 
proposed amendments in any way open the door 
to wide-ranging, impressionistic 
recharacterizations of transactions to impose 
taxation based on economically equivalent 
transactions that might hypothetically have been 
consummated. Such an approach would be 
utterly foreign to the generally accepted approach 
in Canada: “absent a specific provision of the Act 
to the contrary or a finding that they are a sham, 
the taxpayer’s legal relationships must be 
respected in tax cases.”71 The Deans Knight 
decision underlines the absence of any need for 
such a seismic change. 

Instead, the focus of the proposed measure 
appears to be on transactions that significantly 
lack any substance, or in other words, that involve 
a mere shuffling of paper as opposed to real 
transactions that effect real changes in legal 
relationships. Whether the proposed language is 
necessary or even helpful to the government is an 
open question. 

Defenders of the proposed amendments may 
argue that Deans Knight simply is not the kind of 
case in which lack of economic substance is 
relevant to the abuse analysis, but that the concept 
is appropriate in other cases. They may add that 
this case supports the somewhat tentative 

wording of the provision, with enumerated 
factors establishing (or not establishing) abuse 
“depending on the particular circumstances.” 

The proposed economic substance provision 
does not change the core abuse analysis, which 
should remain anchored in a focus on the OSP 
(which reflects the underlying rationale) of the 
relevant provisions. In some fact patterns, a 
significant absence of economic substance could 
already factor into the abuse analysis. While the 
suggestive indicators may provide some specific 
hooks on which to hang the proverbial hats of 
abuse analysis, they may also be confusing, 
leaving courts and litigants wondering whether 
and to what extent they affect the traditional and 
well-developed guidelines for ascertaining abuse. 

Finance should think carefully about the 
potential downsides of enacting the proposed 
economic substance provisions. At best they are 
unnecessary; courts have already held that a lack 
of substance can be an indicator of abuse, so the 
proposed statutory assertion seems unlikely to 
improve the Crown’s odds of winning cases in 
which there is a glaring lack of economic 
substance. At worst, the new provisions, if not 
administered with restraint, could undermine 
well-accepted artificial transactions (beyond 
those referred to in the explanatory notes) or 
subsidies delivered through the tax system. 

The new provisions may also sow confusion 
and may foster new disputes about which 
circumstances militate against a finding that an 
enumerated factor establishes that a transaction is 
significantly lacking in economic substance. The 
Crown may overreach in some cases, asserting 
abuse merely because one of the enumerated 
factors is present. Taxpayers may make an 
implied exclusion argument, asserting that the 
absence of any enumerated factors indicates an 
absence of abuse. Of course, there are answers to 
those potential positions, but they are at least 
plausible. The enumeration of factors should be 
carefully reconsidered. At the very least, it would 
be helpful if the government were to articulate 
more precisely what it seeks to achieve with the 
amendments beyond the vague mantra of 
modernization. 

Deans Knight serves as a reminder of how 
courts may determine a transaction is abusive 
when a long-standing and well-documented 71

Shell Canada Ltd. v. The Queen, [1999] 3 SCR 622, at para. 19. 
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policy is undermined by a transaction that 
narrowly avoids tripping a specific antiavoidance 
rule without needing to resort to a purported lack 
of economic substance or to refer to any 
statutorily enumerated factors. 

D. Articulation of ‘Underlying Rationale’ 

Much of the majority’s reasoning in Deans 
Knight describes (and applies) the process of 
ascertaining the OSP of relevant provisions. 
Courts must articulate a provision’s OSP as a 
description of its underlying rationale, rather than 
simply repeating or rewriting the provision or 
crafting a new or secondary test. The focus is on 
the why rather than the how. Sometimes a 
provision’s underlying rationale is no broader 
than its text, but not always. The fact pattern in 
Deans Knight involved narrow circumvention of 
long-standing rules aimed at curtailing loss 
trading. The majority ascertained the OSP, and 
succinctly articulated the underlying rationale, 
having regard to a wealth of available extrinsic 
materials. 

But what about GAAR cases that have nothing 
to do with loss trading? Neither the proposed 
GAAR amendments nor the Deans Knight decision 
appears to affect situations where the OSP is less 
apparent. Take the example of a transaction that 
may be seen to circumvent statutory surplus 
stripping rules. As articulated by then Chief 
Justice Bowman of the TCC in the Evans case, 72 

there is no overarching principle that requires all 
corporate distributions to shareholders to be 
taxed as dividends, allowing CRA to “ignore half 
a dozen specific sections of the Act” on the basis 
that a transaction is considered abusive. What is 
the OSP of the foreign affiliate property income 
rules that were the subject matter of Loblaw?73 Can 
it appropriately be said to be any different from its 
highly detailed and carefully calibrated text? 
Whether one agrees with the majority in Deans 
Knight, it is beyond debate that the OSP of loss-
trading provisions is much easier to discern than 
the OSP of many other provisions. Sometimes 

rules that are drafted with great precision simply 
say what they say.74 

One problem faced by the Crown is that its 
position on abuse is sometimes built on unstated 
premises.75 This is exemplified by the comments 
of Justice Boyle in Collins & Aikman when he said 
that the Crown based its abuse argument on a 
premise not “vocalized” in the ITA that corporate 
distributions are income.76 As noted by the SCC in 
Copthorne, the CRA cannot base its abuse theory 
on “some broad statement of policy, such as anti-
surplus stripping, which is not attached to the 
provisions at issue.”77 Nothing in Deans Knight 
contradicts those holdings. 

Instead of tinkering with GAAR, Finance 
would be better served by focusing on ensuring 
that legislative provisions (or at least the 
accompanying explanatory notes) reasonably 
articulate the true underlying rationale of specific 
provisions, especially specific antiavoidance 
rules. Instead of adding a preamble to GAAR, 
perhaps it would be more effective to add 
preambles to specific antiavoidance rules. 

However, this must be done in an evenhanded 
and fair way. Legislative statements of underlying 
rationale should be balanced and credible, not 
one-sided or self-serving. The FCA in Oxford 
Properties Group rejected self-serving statements in 
budget documents, saying that the 2012 budget 
statement regarding certain amendments: 

was issued at a time when officials of the 
Department of Finance were aware that 
structures like the one here in issue were 
being challenged by the Minister. This 
raises the obvious concern that the 
publication may be self-serving, particularly 
in a GAAR context, where the object, spirit 
and purpose of the pre-amendment law is the 
matter in issue. As such, the opinion expressed 
in this publication must be disregarded.78 

[Emphasis added.] 

72
Evans, 2005 TCC 684, at para. 30. 

73
Canada v. Loblaw Financial Holdings Inc., 2021 SCC 51. 

74
See Geoffrey Loomer, “The Inevitability of Tax Avoidance,” 3(2) 

Perspectives on Tax Law & Policy 1 (June 2022). 
75 

Id. 
76 

Collins & Aikman Products Co. v. The Queen, 2009 TCC 299, at para. 
60. 

77
Copthorne, 2011 SCC 63, at para. 118. 

78
Canada v. Oxford Properties Group Inc., 2018 FCA 30, at para. 93. 

©
 2023 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content. 

For more Tax Notes® International content, please visit www.taxnotes.com. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



COMMENTARY & ANALYSIS 

TAX NOTES INTERNATIONAL, VOLUME 111, SEPTEMBER 25, 2023   1659 

A focused effort to adopt more principles-
based legislation, adding greater clarity of 
purpose to specific rules, would be more likely to 
aid courts and potential litigants in more reliably 
predicting the outcome of GAAR cases.79 This 
approach, while admittedly much more 
challenging and not likely to be achieved 
overnight, is ultimately likely to prove more 
productive. 

E. The GAAR Penalty 

The legislative proposals would add a new 
penalty of 25 percent of the tax that would have 
been saved for any year had GAAR not applied.80 

The penalty is no doubt aimed at altering the cost-
benefit analysis of taxpayers considering 
potential avoidance transactions, and ultimately 
further deterring aggressive transactions. This 
legislative purpose is understandable and, in 
some respects, consistent with the overarching 
purpose of GAAR, which inevitably deters certain 
taxpayers from testing the limits of the law. 

At the same time, fundamental principles of 
fairness should be maintained. Would it have 
been fair for the taxpayer in Deans Knight to have 
suffered a 25 percent penalty? The decision at the 
SCC was not unanimous; Justice Côté’s dissent 
reflects a thoughtful, though clearly now 
minority, viewpoint. Furthermore, at the TCC, 
Justice Paris concluded that the transaction was 

not abusive,81 and in the similar MMV Capital 
Partners decision,82 Justice Bocock of the TCC also 
held that there was no abuse. Evidently the 
Crown did not think that the taxpayer’s conduct 
came within the scope of the existing gross 
negligence penalty in subsection 163(2). 

One could reasonably argue that there should 
be a mechanism under which the statutory 
penalty would not be applied when it is 
demonstrable that reasonable people could 
disagree on the outcome of the nebulous test of 
abuse. Evidence of the abuse analysis being a 
close call could include the existence of contrary 
decisions in the same or a similar case at a lower 
court, or dissenting opinions. 

Instead of this approach, the legislative 
proposals provide taxpayers with the ability to 
avoid a penalty by making a voluntary disclosure 
of the transaction in a manner similar to that 
applicable under the new mandatory disclosure 
rules. Defenders of the current version may argue 
that the penalty should not be waived merely 
because abuse was a close call, because the 
taxpayer always has the ability to protect itself by 
making a timely disclosure. 

In a nod to fairness, the legislative proposals 
include an exception to the penalty when a 
taxpayer can show it implemented a transaction 
in reliance on administrative guidance or court 
decisions that applied to identical or almost 
identical fact patterns. While very narrowly 
drafted (and almost certainly of no help in a 
situation resembling Deans Knight), this 
reasonable reliance defense appropriately avoids 
penalizing taxpayers who follow established 
guidance or precedents.  

79
See Loomer, supra note 74; and Shawn Porter, “The Relationship 

Between the General Anti-Avoidance Rule and Specific Anti-Avoidance 
Rules” in The General Anti-Avoidance Rule: Past, Present and Future 437-448 
(2021). 

80
Where the benefit is mere deferral (as opposed to avoidance) of tax, 

it seems the penalty calculation fails to reduce the penalty to take 
account of the higher tax liability that may arise in a later year. This 
appears to penalize a taxpayer that deferred tax (perhaps only for one 
year) in the same manner as a taxpayer that permanently avoided the 
same amount of tax. It seems clear that a more nuanced approach would 
be appropriate. 

81
Deans Knight, 2019 TCC 76. 

82
MMV Capital Partners Inc. v. The Queen, 2020 TCC 82. 
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