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Abstract
The vulnerability turn has contributed to the concept of vulnerability becoming an 
established part of the legal lexicon. By adopting a legal-philosophical perspec-
tive, this paper will explore what might be considered the most interesting theoreti-
cal outcome of the vulnerability paradigm: the concept of universal legal capacity, 
enshrined in Article 12 of the Convention on the Rights of Persons with Disabilities. 
The reasoning will focus on two main areas. First, the theoretical background of this 
reflection will be clarified, by investigating the main arguments of the current debate 
on vulnerability. Such a reflection will provide the necessary background to explore 
the relationship between autonomy and vulnerability. The second part of this paper 
specifically aims to analyse the content and legal implications of Article 12 CRPD. 
The exegesis of Article 12 will attempt to show that said Article is theoretically 
founded on the paradigm of vulnerability. Following that, a ‘reality test’ will give 
the opportunity to discuss some of the main positions that are present in the exist-
ing literature on the topic, with particular attention to the relationship between sup-
port and substitution. The expression vulnerable capacity has been used in order to 
emphasise the complex analysis required to adequately address the issue of capacity 
from a theoretical perspective. It will be argued that legal capacity can be considered 
vulnerable because it characterises a (universally) vulnerable subject.

Keywords  Universal legal capacity · Vulnerable subject · Legal subject · CRPD · 
Capacity · Incapacity

1  Introduction

The vulnerability turn ([1] p. 241) has contributed to the concept of vulnerability 
becoming an established part of the legal lexicon, where the interest in the notion 
is still growing, ranging across the different fields of law. By adopting a legal-phil-
osophical perspective, this paper will explore what might be considered the most 
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interesting theoretical outcome of the vulnerability paradigm: the concept of univer-
sal legal capacity, enshrined in Article 12 of the Convention on the Rights of Persons 
with Disabilities (hereinafter CRPD).

Unlike in other contexts, in the Italian legal culture, the innovative scope of this 
concept still has not been fully understood, mainly for two reasons: the scant atten-
tion paid to capacity as a relevant notion in general theory, and the too-specific 
nature of disability law studies.

The situation, however, is constantly evolving. As this paper will try to demon-
strate, the critical potential that must be acknowledged to the notion of universal 
legal capacity (elaborated from the point of view of some non-paradigmatic sub-
jects) might produce a significant transformation in both the theory of law and 
legal practice, where it is necessary to ensure that the formal recognition of rights 
does not remain only ‘in books’. The most relevant aspects of this process will be 
highlighted.

The present reasoning will focus on two main areas. First, the theoretical back-
ground of this reflection will be clarified, by investigating the main arguments of 
the current debate on vulnerability. Since these aspects are well-known – especially 
thanks to the extraordinary diffusion of Martha Fineman’s vulnerability theory 
– some of the criticism that has been raised within the European debate (with spe-
cial attention to the Italian context) will be analysed, in order to point out analogies 
and differences with the American debate on the matter.

Such a reflection will provide the necessary background to explore another major 
theme in feminist (legal) theory: the relationship between autonomy and vulnerabil-
ity. The radical change in perspective produced on a theoretical level by the debate 
on vulnerability and relational autonomy seems to have created the cultural terrain 
for the profound legal transformation that has led to the concept of legal capacity 
becoming a universal/inclusive notion. When reconstructing the debate, in which 
political and legal philosophy end up converging, the American context will mainly 
be mentioned, as it has proven to be an undisputed point of reference for Italian 
scholars.

The second part of this paper specifically aims to analyse the content and legal 
implications of Article 12 CRPD. As it has already been pointed out, the reasons 
for the interest in this paradigm are manifold, ranging from theory to legal practice. 
On the one hand, they unhinge the dichotomies on which modern law is based (such 
as those concerning capacity/incapacity and vulnerability/invulnerability). On the 
other hand, they open up a ‘space of presence’ for persons with disabilities (and not 
only), allowing them to be recognised as proper legal subjects. The exegesis of Arti-
cle 12 will attempt to show that said Article is theoretically founded on the paradigm 
of vulnerability. Following that, a ‘reality test’ will give the opportunity to discuss 
some of the main positions that are present in the existing literature on the topic, 
with particular attention to the relationship between support and substitution.

Elsewhere [2], the expression vulnerable capacity has been used in order to 
emphasise the complex analysis required to adequately address the issue of capacity 
from a theoretical perspective. It will be argued that legal capacity can be considered 
vulnerable by following two different paths. Firstly, by using metonymy: capacity 
is vulnerable because it characterises a (universally) vulnerable subject. Secondly, 
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capacity can be considered vulnerable due to it being always liable to being lim-
ited and restricted (i.e. ‘vulnerated’), especially when reference is made to persons 
depicted as (particularly) ‘vulnerable’, or being in a ‘vulnerable condition’, accord-
ing to the approach that is preferred today. Although the second meaning of ‘vulner-
able capacity’ raises urgent issues that need to be addressed (especially in relation to 
cases of intersectional discrimination, such as those concerning migrants with dis-
abilities, women with disabilities or dependent elderly people), due to space con-
straints, this paper will focus only on the first meaning of the concept, i.e. the capac-
ity of the vulnerable subject.

1.1 � Vulnerability in Current Times

Over the past few years, in line with a broader trend, the western legal-philosophical 
reflection has tried to define the meaning of vulnerability.

Such an issue has proven to be difficult to resolve, for at least two reasons. The 
first one is the undeniable semantic richness of the term, which has led to it being 
associated with multiple – sometimes even contradictory – meanings, so much as it 
is reasonable to include it among the most contested contemporary legal concepts, 
together with dignity, equality and autonomy. Not only is vulnerability currently 
used in relation to markedly different sources and situations, but it is also ascribed to 
several subjects, from the environment (including the IT one) to things, from coun-
tries to institutions and people, with them being interrelated or independent from 
one another. Adopting a sceptical approach, one may even argue that vulnerability 
has become a kind of contemporary buzzword [3].

Furthermore, the definition issue is difficult to solve due to the little attention paid 
to the individual’s vulnerability in the Western modern political and legal-philo-
sophical reflection, which has long been characterised by a deep-rooted tendency 
to keep vulnerability in the background. This trend is in turn a consequence of the 
wider adherence to the individualistic ontology that has long defined the liberal tra-
dition and that is still present nowadays, although somewhat ‘reframed’ in neoliberal 
terms.1

Historically, the need to establish what Martha Fineman successfully called the 
“autonomy myth” [4] required the person’s exposure to injury (i.e. their vulnerabil-
ity) to remain latent, despite being crucial, in order to ensure the success of what has 
been known as the liberal model of subjectivity. Not coincidentally, modern legal 
and political philosophy welcomed an image of the subject with precise, although 
usually implicit, features: an autonomous, self-sufficient, free, and independent indi-
vidual who established preferentially symmetrical and competitive relationships. 
Not by chance, the contract underlay both the foundation of the modern State and 
the exchanges regulating intersubjective relations. It also was an apparently ‘dispas-
sionate’ individual, despite being actually moved by acquisitive and identity-based 
passions, rather than emotions [5]6. This subject had normative power, which was 

1  While in the Eighteenth century liberalism became the advocate of a logic based on rights and free-
doms, tolerance and legality as limits to power, neoliberalism – despite maintaining the same lexicon – 
aimed at overcoming those limits ([8] p. 8).
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the parameter to aspire to in order to achieve full recognition and inclusion: to 
be considered ‘real’ subjects – people with equal rights and duties before the law 
– individuals had to show the above-mentioned characteristics.

One of the almost inevitable side-effects of this conception was a downgrading of 
vulnerability, given its inextricable association with a condition of deficiency, which 
characterised (only) dependent subjects, deemed incapable of caring for themselves. 
In the liberal thought, vulnerability was mostly related to weakness and fragility, fre-
quently ending up describing the condition of specific (groups of) individuals. The 
more vulnerable they were, the further away from the norm they were, and hence the 
more protection they needed.

The recent, widespread rediscovery of vulnerability has completely reframed the 
debate, to the point that current times might be considered the age of vulnerability. 
The vulnerability turn has led to vulnerability becoming decoupled from exclusive 
susceptibility to injury, harm or misfortune, evolving into a productive concept. A 
number of scholars have started to explore its undeniable semantic richness, gener-
ally showing genuine confidence in its high transformative potential and capacity to 
build a new cultural, social, political and legal order. To that aim, particular atten-
tion is currently being paid to the subject’s vulnerability, intended as a criticism to 
both liberal ontology and the (neo) liberal legal and political paradigm.

As it has been extensively observed, acknowledging universal vulnerability does 
not mean affirming that everyone is vulnerable in the same way: although all the 
people are inescapably open to the world, every individual can experience that open-
ness differently, being exposed to particular cultural, social, political and environ-
mental forces. Suffice it to say that one’s social and geographical background impact 
their access to various resources, thus influencing their degree of vulnerability. In 
essence, “[u]ndeniably universal, human vulnerability is also particular: it is experi-
enced uniquely by each of us” ([7] p. 10). As Judith Butler has pointed out, ‘precari-
ousness’ and ‘precarity’ are closely intertwined. On one hand, due to our bodily and 
fleshy nature, we are all (universally) vulnerable to violence, injury and care (here, 
vulnerability reveals its profound ambiguity: it may lead to care and compassion, 
but also to abuse and violence). On the other hand, we are always exposed to dif-
ferential power distribution; in this politically induced condition, certain populations 
or social groups suffer from failing networks of socio-economic support, becoming 
increasingly confronted with the risk of injury, violence and death [9].

The dialectics between universal and particular vulnerability has been the object 
of deep and complex analysis in various fields, including the legal one [10]. In the 
following paragraphs, some of the main criticism that has been raised in the Euro-
pean legal debate will be recalled, with specific attention to the Italian context, 
where the reflection on vulnerability is particularly lively [11]12, 13. As it will be 
seen, some of the arguments echo those characterising the American debate, while 
others seem to show greater originality.

In Europe, two different approaches to vulnerability may be identified. Some legal 
scholars look with curiosity and confidence at a concept that, especially following 
the recent process of ‘resemantization’, remains unexplored in its specifically legal 
implications, as the recent debates in various fields of law have revealed [13]14, 15). 
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Since these positions generally adhere to Fineman’s theory (or are consonant with 
it), this aspect of the debate will not be analysed further.

Despite not denying the transformative importance of the vulnerability turn, 
other scholars remark the need to be cautious with regard to certain aspects, the 
most important two of which will now be mentioned. The first concerns the possible 
side-effects of the increasing appeal to vulnerability that is shaping legal practice. 
The second, generally remarked by feminist legal philosophers (see [16] 8 17) con-
cerns what could be lost in translation when applying a theory conceived to rem-
edy the shortcomings of the American legal context to the European one, like Fine-
man’s vulnerability theory.

In relation to the first point, raised also within the American debate on vulner-
ability [18], the main criticism is directed to the notions of ‘vulnerable group(s)’ 
and ‘vulnerable individual(s)’, which are still the most widespread in legal practice, 
although the tendency to refer to a ‘condition of vulnerability’ of the person is now 
growing, as the jurisprudence of the European Court of Human Rights (ECtHR) has 
shown [19].

According to the taxonomy proposed by Mackenzie, Rogers and Dodds [20] (p. 
7–10), such criticism is directed to the relational/particular notion of vulnerability. 
In this regard, legal scholars tend to remark how, since the identification of vulner-
able individuals or groups is generally carried out to justify a treatment which is 
derogatory compared to the usual (i.e. normal) one, special protection may end up 
having discriminatory effects, as it generally takes the form of a paternalistic inter-
vention restricting individual agency. Not coincidentally, the exercise of a choice 
often ends up excluding the presence of a condition of vulnerability.

A paradox thus arises: those who need special protection are given attention by 
the State (which is the positive side of the paradox), but they are generally exposed 
to severe limitations of their legal capacity that may even result in it being denied. 
This is clearly the negative side of the paradox, as a limitation of legal capacity 
means that those who are deemed as vulnerable are not recognised as proper legal 
subjects. In this way, the normativity of the legal subject is uncovered.

As it can be easily noticed, criticism shows how vulnerability may lend itself to 
maintaining legal hierarchies rather than overcoming them as promised. When this 
happens, vulnerability proves to be one of the strategies through which the status 
quo is maintained, instead of becoming a tool for reforming the existing order. For 
this reason, it has been argued that the practical outcomes of at least certain uses 
of vulnerability (not to say the entire concept of vulnerability itself) require a criti-
cal examination, aimed at preventing discrimination practices against those who are 
considered vulnerable.

The second criticism concerns the relationship between vulnerability and equal-
ity. Although this tension is disputed also in the American legal context [20], the 
specificity of the European debate seems to offer new insights for discussion. This is 
also due to the particular attention paid to the risks arising from the lack of contex-
tualization of Martha Fineman’s proposal, which may be said to have been adopted 
uncritically.

As it is well known, the American legal philosopher formulated her vulnerability 
theory in order to remedy the inability of the American legal system (and of the 
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American legal culture) to ensure the protection of social rights, thus fostering the 
principle of substantive equality, whose meaning and place in the legal hierarchy 
remain deeply contested. In Fineman’s perspective, the recognition of both a shared 
condition of vulnerability and particular forms of vulnerability might reshape the 
relationship between citizens and the State, in order for the latter to take positive 
measures and introduce social welfare programmes.

Without disregarding the (theoretical and practical) importance of this work, 
some scholars ([16]8) have observed that the specificity of the European legal con-
text raises issues about the establishment of this paradigm.

First, most continental European States are well acquainted with the principle of 
substantive equality, which is firmly established in their material and often even for-
mal2 Constitutions. Thus, it must be ensured that reference to vulnerability does not 
lead to weakening, rather than strengthening, the protection that is already present 
thanks to the equality paradigm, according to Fineman’s original proposal.

On closer inspection, such a possibility is far from being theoretical. The current 
practical impossibility to draw a clear distinction between the various sources of vul-
nerability, distinguishing those related to individual specificity from the ones caused 
by, or linked to, inequalities, raises a significant legal issue that still has not been 
resolved satisfactorily: that of differentiating legal interventions aimed at tackling 
vulnerability (which are required in the first case) from those attempting to remove 
circumstances of disadvantage related to a condition of vulnerability (necessary in 
the second one). For this reason, reference to the ‘lexicon of equality’, i.e. to con-
cepts that already have a clear legal meaning and are present in legal practice (‘dif-
ference’, ‘discrimination’ and ‘inequality’), seems to be preferred, since this enables 
to identify adequate legal strategies more clearly.

Arguing for the effectiveness of an (already existing) equality paradigm where 
formal and substantive equality are closely and necessarily intertwined, this line of 
criticism raises a further critical point. While the equality paradigm benefits from 
the reference to a precise standard to be respected (i.e. fundamental rights), in the 
case of vulnerability any ‘anchorage’ seems somehow to be lost or, at least, remains 
unexpressed. Hence, this circumstance reinforces scepticism over the promises of 
the vulnerability paradigm, leading to prefer the reassuring and more definite cat-
egories of the equality one.

By focusing on the centrality of the principle of both formal and substantive 
equality, these criticisms certainly hit the mark. However, they seem to go too far 
in assuming that, at least in Fineman’s work, equality and (universal and relational) 
vulnerability are mutually exclusive. Conversely, the ‘vulnerability turn’ may be 
interpreted as vulnerability and equality being closely intertwined, thus rejecting any 
paradigm that advocates the hierarchisation of the two terms or the exclusion of one 

2  This is the case of the Italian legal system, where Art. 3 states that: “All citizens have equal social 
dignity and are equal before the law, without distinction of sex, race, language, religion, political opin-
ion, personal and social conditions. It is the duty of the Republic to remove those obstacles of an eco-
nomic and social nature which constrain the freedom and equality of citizens, thereby impeding the full 
development of the human person and the effective participation of all workers in the political, economic 
and social organisation of the country.” (The Senate of the Italian Republic, Constitution of the Italian 
Republic, https://​www.​senato.​it/​docum​enti/​repos​itory/​istit​uzione/​costi​tuzio​ne_​ingle​se.​pdf).

https://www.senato.it/documenti/repository/istituzione/costituzione_inglese.pdf
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in favour of the other. Therefore, at least in relation to this aspect, the scepticism 
over vulnerability may be considered excessive.

Nonetheless, a critical point remains. The symbolic advantages of the vulner-
ability paradigm seem to be clear, in terms of both the legal visibility of invisible 
and undervalued subjects and their legal recognition. However, it seems difficult to 
understand what practical advantages vulnerability might bring within legal sys-
tems, including most European ones, that already include – possibly in their Consti-
tutions – the principle of formal and substantive equality. In other words, how does 
the vulnerability paradigm work with the equality one, how does it effectively raise 
the existing standards of protection of rights and how does it offer a more effective 
protection (to those who are deemed as vulnerable)?

This aspect is related to the one concerning the role of the State in protecting the 
individual’s rights and fulfilling their needs: the promotion of substantive equality is 
inextricably tied to social rights and requires the recognition of an active role of the 
State (which, in Fineman’s words, has to be responsive). Although the advantages of 
Fineman’s theory are clear, the well-known theoretical differences between Europe 
and the United States that have emerged historically, and which derive primarily 
from different ideologies (in the broadest sense of the term), cannot be overlooked.3

Contrary to what happens in the US context, most European States are already 
responsive, not least because of the above-mentioned constitutional nature of the 
principle of formal and substantive equality. In this case, it is not so much a mat-
ter of fostering the establishment of a strong Welfare State model, as that has gen-
erally long occurred, in various forms ([21]22). The real problem is rather that of 
relaunching its effectiveness, overcoming the crisis it has experienced for decades, 
mainly due to a ‘neo-liberal drift’ which has led to detrimental consequences. Pro-
cesses such as the retrenchment of the Welfare State, the dismantling of social 
programs, the privatisation of public assets and services and the expansion of the 
market and voluntary sector to take over many State functions – all attributable to 
neo-liberalism – are having dramatic repercussions on the protection of individual 
rights and on the relationship between the state and citizens [23].

Most of the outcomes of the neo-liberal management have been particularly evi-
dent during the recent pandemic crisis. Not coincidentally, over the past few months, 
care (which is closely related to vulnerability) has been brought back to the centre 
of legal and political debate(s), due to its transformative power. Likewise, there has 
been a growing interest in state remodelling, which might help to cope with new 
political and social dynamics. In relation to the latter point, not only has the Welfare 
State been considered the framework for ‘caring democracies’, but these have also 
been regarded as a constructive agenda where different models of welfare state play 
an active role in safeguarding the conditions for a decent and fulfilling life [24]25, 
26, 27. The anthropological paradigm shift that the theory of vulnerability and the 
ethics of care (together with the criticism of the Capitalocene) have long been call-
ing for has thus clearly revealed its salience.

3  However, it should also be admitted that this theoretical difference is counterbalanced by a progressive 
convergence with public policies, so that, even as a result of globalisation, the distance between the two 
realities is more blurred than it appears prima facie.
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Finally, the perplexities of the European legal doctrine concerning the relational 
or group-specific notion of vulnerability seem to be even more insidious. As it has 
been previously observed, when resorting to the semantics of vulnerability, those 
who belong (or are – more problematically – presumed to belong) to ‘vulnerable 
groups’ become visible, their visibility being an important precondition for their 
full recognition as equals. Nevertheless, this visibility generally occurs within an 
unchanged cultural and legal framework where the conceptual distinction between 
the (implicitly) strong subject and the weak, fragile and vulnerable ones, which char-
acterised liberalism, remains unchallenged. Therefore, in this state of things being 
recognised as vulnerable usually implies having only certain, limited entitlements. 
Furthermore, referring to vulnerability can also result in the identification of hier-
archies even within the different groups of vulnerable subjects. This might lead 
to either the enhanced legal protection only of those who are the most vulnerable 
among the vulnerable (such as in emergency situations) or to their invisibility and 
inadequate protection. For all these reasons, the particular/relational conception of 
vulnerability reveals some difficulties which may suggest abandoning the concept 
and perhaps returning to the (sole) equality paradigm.

In the light of what has been observed, it seems that these (discriminatory) 
approaches to the concept of vulnerability should be considered more carefully than 
hitherto. However, since this is a problem related to the use of the concept and not 
to the concept itself, we believe that within legal practice it is possible to implement 
corrective measures (which still largely need to be identified) and that there is no 
need to draw such sweeping conclusions regarding the abandoning of the concept. 
Rather, it might be more fruitful to explore other aspects of the vulnerability para-
digm. In our opinion, the most promising and innovative characteristic of the vul-
nerability paradigm might be found in one aspect which is becoming increasingly 
important in the international debate, despite being rarely the object of Italian legal 
analyses: the attitude to reframe legal capacity inclusively, by referring to universal 
legal capacity.

1.2 � Legal Capacity and Vulnerability: Uneasy Encounters

As it has been previously mentioned, the relationship between legal capacity and 
vulnerability is currently undergoing a radical transformation, which might have an 
increasing impact on legal theory and practice. This transformation should in turn be 
ascribed to the relationship between autonomy and vulnerability, since autonomy is 
the (legal-) philosophical reference for legal capacity.

Feminist theory has thoroughly investigated how classical liberalism has long 
considered vulnerability – intimately connected with dependence – to be the very 
opposite of individual autonomy, analysing the liberal attempts to put it aside by rel-
egating it to the rank of the implicit, of presupposition, of something to be removed. 
This tendency is easily explained by the importance that, in the history of philoso-
phy, the liberal thought has attributed to autonomy, owing to its connection with 
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the right to make decisions for oneself. Although over time many interpretations of 
autonomy have been proposed,4 it has usually been considered as

“[acting] as a sword to enable one to make one’s own choices (e.g., where to 
live, with whom to live) and have those choices respected by others. It also acts as 
a shield fending off others when they purport to make decisions for us – even when 
well intentioned.” [29]

For the purposes of this reflection, referring to autonomy contributes to both iden-
tifying the features of the individual that classical liberalism considers a real sub-
ject and setting the normative ideal to strive for. Simplifying a centuries-old debate, 
it can be argued that classical liberalism considers people to be autonomous when 
they sustain themselves and pursue their interests without having to depend on other 
people, unless via contractual relations based on mutual advantage [30]. Rational-
ity, independence, self-interest, objectivity, assertiveness, self-sufficiency and self-
possession end up being possible characteristics of an impossible subject [31] (i.e. 
a myth) that, over time, has revealed its anthropological features and deployed its 
regulatory power. As critical theory has widely shown, the further one moves away 
from the norm, the less one is recognised as an (autonomous) subject, being rather 
considered vulnerable. As a consequence of being qualified as vulnerable, denial of 
agency, disempowerment and paternalism are thus fully allowed (if not required).

The same tension between autonomy and vulnerability can be identified also in 
relation to the concept of the liberal legal subject. Developed in the second half of 
the nineteenth century, it remained almost unchanged for a few decades, until the 
crisis of the liberal subject of law was shown by critical theory. Today, the concept 
of the liberal legal subject is no longer regarded as universal and is undergoing a 
deep transformation of scope and meaning. At times, it is ‘fragmented’ into multiple 
identities, according to a process aimed at guaranteeing its greater inclusiveness; at 
times, it is even said to ‘disappear’. Finally, sometimes its abandonment is proposed, 
following approaches that go from a focus on the ‘common goods’ instead to the 
subject of law to the possibility of theorising a ‘non-subject’ as the apex of the criti-
cism of identity-politics, according to French Theory.

What such approaches have in common is the criticism of the false neutrality of 
the subject of law [32], which aims at giving visibility to those who do not fit in 
the norm and are therefore considered vulnerable, outliers, non-paradigmatic. In the 
wake of the convergence of the Lockean and Kantian thoughts, in the legal field, the 
paradigmatic subject is only the autonomous individual, the rational and independ-
ent legal subject who can freely act in the legal domain, relying on the non-interfer-
ence of the State. By contrast, Western legal systems have been not only allowed, 
but even required to interfere in the personal sphere of vulnerable persons, given 

4  In this regard, Gerald Dworkin ([28] p. 54–55) has observed that “[autonomy] is used sometimes as 
an equivalent of liberty (positive or negative in Berlin’s terminology), sometimes as equivalent to self-
rule or sovereignty, sometimes as identical with freedom of the will. It is equated with dignity, integ-
rity, individuality, independence, responsibility, and self-knowledge. It is identified with qualities of self-
assertion, with critical reflection, with freedom from obligation, with absence of external causation, with 
knowledge of one’s own interests. It is related to actions, to beliefs, to reasons for acting, to rules, to the 
will of other persons, to thoughts and to principles.”
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their duty to protect them from the unwanted and/or negative consequences arising 
from the performance of legally relevant acts.

One of the key strategies adopted to achieve such an aim has been the limitation 
of the vulnerable person’s legal capacity, to the point of it being denied to the indi-
vidual. Historically, capacity has worked as a tool through which legal hierarchies 
have been created among subjects, according to their (in)capacity to fit into the para-
digm of the liberal subject. By reflecting the socially existing hierarchies, the legal 
ones ended up transposing existing power relations into the legal context. After all, 
if no legally relevant activities were carried out, law would be pretty much indif-
ferent towards vulnerability: unlike what happened with other legal concepts, such 
as that of the owner or the creditor, the vulnerable subject has not been considered 
theoretically until the vulnerability turn.

For the most part, these are well-known notions that belong to the history of 
the legal thought. However, mentioning them does not seem to be useless when con-
sidering that the aforementioned approach still appears to be the most widespread, 
as the introduction of Western Constitutions contributed to only partially changing 
the situation. On the one hand, it is true that, nowadays, individuals who are in a 
vulnerable condition have gained visibility, being the main recipients of the removal 
of obstacles that might prevent their full flourishing (cf., e.g., the principle of formal 
and substantive equality enshrined in Art. 3 of the Italian Constitution). On the other 
hand, the paternalistic approach to vulnerable persons has remained nearly unques-
tioned until recently, when a different approach to vulnerability has matured follow-
ing the vulnerability turn.

Even in the ongoing process aimed at questioning what can be considered an 
anthropological model for recognition as equals and for inclusion, the philosophical, 
political and legal reflections have proceeded following a very similar path, both in 
the American and continental European contexts.

On the theoretical level, things began to change in the 1980s, with the introduc-
tion of the concept of ‘relational autonomy’, which resonated with, and stemmed 
from, the literature on the ethics of care, and it is now commonly considered an 
umbrella term encompassing various approaches [33–35]. Its emphasis on relation-
ality and interdependence in decision-making and agency, coupled with a criticism 
of abstraction and rationality, has facilitated the development of alternative concepts 
of autonomy, frequently characterised by a minimalist account of understanding and 
considered a gradual achievement to be fostered by guaranteeing the conditions of 
its exercise, rather than an ‘inherent characteristic’ to be respected and defended 
from interference. These conditions consist primarily in networks of beneficial rela-
tions with others, aimed at fostering autonomy and protecting against abuse that may 
be detrimental to the individual’s autonomy.

Although the various theories of relational autonomy may differ, they all describe 
autonomy as an individual condition which results from the material, social, and 
relational circumstances a person experiences. Considering autonomy a relational, 
social or intersubjective phenomenon means regarding it as being “ineluctably 
entwined” ([36] p. 135) with (some kinds of) vulnerability, with the presence of the 
latter being vital in – and often ineradicable from – specific social practices and 
interpersonal relationships.



1425

1 3

Vulnerable Capacity. Notes on a Quiet Legal Revolution﻿	

The transformative understanding of vulnerability proposed by vulnerability the-
ory can be considered another attempt to reframe the relationship between autonomy 
and vulnerability in a non-binary and non-mutually exclusive way. The point is con-
troversial, at least in relation to the work of Martha Fineman, whose fierce criticism 
of the ‘autonomy myth’ has led some commentators to assume that she had rejected 
the concept of autonomy in its entirety [20]. If this interpretation of the feminist 
philosopher’s reflection was well-founded, then it would be difficult not to regard the 
relationship between vulnerability and autonomy as a mutually exclusive one even 
within vulnerability theory. However, when focusing on the constructivist approach 
to autonomy adopted therein, it is easy to understand how she leaves open the pos-
sibility of reconciling the two terms by interpreting autonomy as an aspiration that 
has to be “cultivated by a society that pays attention to the need of its members, the 
operation of institutions, and the implications of human fragility and vulnerability” 
([37] p. 260). Thus, autonomous actions are possible if the conditions for their exer-
cise are created and guaranteed (by responsive social and institutional contexts). The 
same idea is shared by other scholars in the field, who equally consider vulnerability 
and autonomy strongly intertwined. The reason for that is twofold. Firstly, vulner-
ability constitutively contributes to autonomy, as agency is dependent on mutual rec-
ognition and participation in autonomy-oriented social practices that are contingent 
on the co-participants’ attribution of competence to one another. Secondly, social 
and political arrangements can either facilitate richer forms of autonomy or gen-
erate higher levels of vulnerability, thus exacerbating it [36]. For the purposes of 
this reflection, it will not be necessary to explore the debate on the point further. 
Conversely, analysing some of its consequences on legal theory and practice would 
prove extremely useful.

Fostered especially (although not exclusively5) by the vulnerability turn, the 
reformulation of the dialectic between vulnerability and autonomy – coupled with 
that between vulnerability and capacity – is still challenging for the current Western 
legal systems. This is true for a number of reasons, including the establishment or 
strengthening of the Welfare State and the related reformulation of the perceived 
hierarchies between civil and social rights, or the analysis of the exclusionary, dis-
criminatory and oppressive effects produced by the mythical and mythologised lib-
eral subject. Other reasons still need to be widely discussed, such as the insufficient 
traditional legal categories and the possibility of reframing them or creating new 
ones.

The point is particularly clear in relation to legal capacity, as the debate on the 
Convention on the Rights of Persons with Disabilities (CRPD) has revealed. Legal 
scholars studying disability increasingly agree on considering the CRPD incompat-
ible with the traditional image of the liberal subject and, conversely, regard it as 

5  On this point, one has to mention at least some of the most innovative attempts to investigate the con-
crete legal application of relational autonomy that have offered new insights into the latter. See, in par-
ticular, some of the attempts to apply Jennifer Nedelsky’s theory [38] to family law [39] and to the rights 
of persons with dementia [40].
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being based on the vulnerability paradigm [41] 42, 43.6 This belief stems primarily 
from the analysis of one of the key principles on which the Convention is based, that 
of ‘universal legal capacity’ (Art. 12). As it will be explained in the following para-
graphs, by welcoming the ‘support paradigm’ (Art. 12(3)), universal legal capac-
ity challenges the capacity/incapacity dichotomy, thus revealing how the theoretical 
debates (especially that concerning vulnerability, but also the one focused on rela-
tional autonomy) may impact the framing of legal concepts, raising various relevant 
issues. Therefore, a more thorough analysis of universal legal capacity seems to be 
appropriate.

1.3 � Universal Legal Capacity: Pride and Prejudice

The disability law doctrine regards universal legal capacity as the core of the CRPD, 
the lynchpin of the recognition of the human rights and subjectivity of persons 
with disabilities. Not coincidentally, interest in Art. 12 CRPD (where the prin-
ciple is enshrined) is growing, so much so that universal legal capacity is now an 
autonomous area of scholarly inquiry, particularly among disability rights scholars 
and activists [45]. With the entry into force of the CRPD, persons with disabilities 
have moved (echoing bell hooks’ words [46]) “from the margins to the center” of 
the legal discourse, becoming subjects of law, rather than its objects. The CRPD 
is unanimously considered one of the most relevant outcomes of the struggle for 
rights of persons with disabilities, due to the socio-constructivist concept of disabil-
ity embraced therein.7

By stating the fundamental right of persons with disabilities to make their own 
decisions on all aspects of their lives (i.e. by affirming their right to be equal before 
the law), universal legal capacity is significant in overtly challenging the medical 
model of disability. Never explicitly theorised – even within Disability Studies, so 
much that Tom Shakespeare and other prominent scholars refer to it as a “straw 
man” created by its opponents [49] – and no longer hegemonic, the medical model 
still produces relevant discriminatory effects, by presenting disability as a pure med-
ical condition to be cured and by seeing persons with disabilities as unavoidably 
“unfortunate, useless, different, oppressed and sick” ([50], p. 146).

In the legal sphere, the medical model has long remained almost unchallenged, 
justifying the presence and the legitimacy of de jure presumptions concerning the 
incompetency of persons with disabilities and, in turn, allowing for the presence 
of laws, policies and practices where their incapacity was considered the (unques-
tioned) norm. In this respect, one may think of full guardianship, compulsory 

6  Among the first attempts to apply Fineman’s vulnerability theory to (American) disability law, see Ani 
Satz’s [44], whose work focuses on antidiscrimination law.
7  The extent to which the CRPD reflects any particular model of disability is debated [47] [48]. Some 
scholars think the CRPD is influenced by the social model of disability, others have focused on the 
biopsychosocial one, others believe that the Convention has led to the human rights model of disability 
receiving legal recognition. Finally, some commentators argue complex constructions, where the above-
mentioned models are combined with each other or with Nussbaum’s capabilities approach.
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treatments, and the categorical attribution of a disability status based on impairment 
diagnosis or individual functioning alone [51].

With the entry into force of the CRPD and the subsequent legal development of 
the socio-constructivist concept of disability accepted therein, the situation has radi-
cally changed, at least theoretically. Presumptions of competency and legal capacity 
have become a matter of human rights law, along with the right to support, required 
by the concept of legal capacity as reframed in Art. 12 [52]52.

This principle is likely to have significant legal outcomes, some of which are 
already being produced. For instance, States Parties are required to adopt a disabil-
ity-neutral approach to disability, which means that persons with disabilities must 
not be discriminated against by resorting to legal capacity, and the latter should not 
be conflated with the mental one. On this basis, guardianship and mental health laws 
allowing for forced treatment have to be abolished, with substitute decision-making 
always being discouraged.

In some legal systems, the debate on such aspects has been raging for decades. In 
Italy, the call for ending full guardianship in favour of a less intrusive restriction of 
the individual’s legal capacity dates back at least to the 1980s, when jurists began 
to invoke ‘another law’ [54] for persons with cognitive disabilities (‘the mentally 
ill’, to use an expression that was common at the time). The entry into force of the 
CRPD has shed new light on the various debates concerning legal capacity, result-
ing in the renewal of existing ones and opening up a series of issues to be discussed. 
Reference can be made once more to the Italian legal system, where a process of 
profound reorganisation is currently underway, following the entry into force of Law 
227/2021, which delegates the Government to amend the current legislation on dis-
ability, in light of the principles enshrined in the CRPD.

In this regard, significant theoretical and interpretative problems have been raised 
by what we consider a ‘thick interpretation’ of universal legal capacity adopted 
by the CRPD Committee in its General Comment No. 1 (GC1) – which is likely 
to reflect the position of most disability activists, given their large presence in the 
Committee. Such problems will be discussed after having clarified another key 
aspect regarding Art. 12, namely the concept of personhood it is based upon. In this 
way, the relevance of the vulnerability paradigm will become particularly evident, 
thus justifying our previous statement.

1.4 � Questioning the Liberal Legal Subject: Exegesis of a Paradigm

Art. 12 is one of the most contested articles of the CRPD [55]. Its ambiguity, unani-
mously acknowledged in the literature associated to the article, may even be consid-
ered necessary, as some scholars [56]56 have argued:

“a necessary cost of unity for the advocacy strategy of disability organisations 
participating in the negotiations of the Convention, it was the price of agree-
ment amongst states parties when finalising article 12, and it was ambiguity 
about whether article 12 permitted or prohibited substitute decision mak-
ing that enabled states parties who could not envisage abolishing systems of 
guardianship or deprivation of legal capacity to sign up to the Convention”.
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The wording of the article and, above all, the radical interpretation provided by the 
CRPD Committee in GC1 gave rise to an intense debate, which focused primarily 
on the need to identify the (possible) residual spaces of operation of substitute deci-
sion making. These aspects will be better explored later on. Firstly, the structure of 
Art. 12 will be analysed, as it is progressively affecting the ‘crumbling’ of the liberal 
paradigm underlying the legal subject.

In the first two paragraphs, Art. 12 embraces, with reference to disability, the 
undisputed heritage of international human rights law: equal recognition as persons 
before the law (legal personality) and no discrimination regarding legal capacity.

The principle of full legal capacity was originally stated in relation to a specific 
group of ‘vulnerable subjects’ as early as 1979, in the Convention on the Elimina-
tion of All Forms of Discrimination against Women (CEDAW). Both the CEDAW 
and the CRPD aim to challenge the existing legal presumptions of incompetence 
concerning individuals presumed vulnerable, thus revealing the symbolic impor-
tance of such an approach before focusing on the technical one.

In the CEDAW, the explicit recognition of women’s legal capacity was estab-
lished to challenge a legal and social order where women were almost invisible, due 
to stereotypes relating to their irrationality, inferiority and lack of autonomy. By 
unveiling the purely cultural nature of stereotypes affecting women’s (in)capacity, 
the CEDAW thus exposed their all-pervasive exclusion, shared and perpetrated by 
both society and the law, with the aim of contrasting it and obtaining a more inclu-
sive social and legal order [45, 57].

A similar approach has been adopted in relation to other vulnerable (groups of) 
persons, namely those who have received international recognition and protection 
under the process of specification of human rights that started with the entry into 
force of the Universal Declaration of Human Rights in 1948. The international Con-
ventions following the 1948 Declaration aimed at giving legal visibility to otherwise 
invisible subjects.

This process, which has in turn facilitated the transition from a generic ‘man’, 
the “man as man” [59], to the specific human being, considered in his/her singular 
nature, to a plurality of legal subjects, has shown how individual differences require 
not only equal treatment and protection, but also the recognition of various specif-
icities. This has had a significant impact on the relationship between stereotypes, 
rationality and capacity, progressively leading to the overcoming of the prejudices 
against the rationality of vulnerable subjects (who were considered to be irrational 
or less rational than liberal, rational subjects), which used to result in systemic 
exclusion, discrimination and oppression. Nowadays, such stereotypes are usually 
recognised as having purely cultural origins (although on a cultural level much 
remains to be done to eradicate them completely) and do not justify any limitation of 
legal capacity.

The same still has not happened with disability, due to the situation appear-
ing to be much more complicated because of the presence of an impairment that, 
despite being socially constructed, may have (but does not  have necessarily) some 
consequences on the individual’s rationality, even when it is not considered against 
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high-demanding standards, like Henry Frankfurt’s second-order volition,8 but only 
in terms of a person’s will and preferences.

Over time, this fact – together with the presence of stereotypes concerning the 
natural incapacity of persons with disabilities – has led to the maintenance of formal 
and informal mechanisms of incapacitation, which have not been questioned until 
very recently.

The CRPD is of paramount importance in counteracting this tendency, bridging 
a gap in international human rights law by calling for a neutral appreciation of the 
legal significance given to disability. The call for neutrality has been made both in 
relation to the specific issue of capacity [61] and, more generally, to draw attention 
to the need to limit the possibility of interfering in the lives of persons with disabili-
ties [62].

In light of what has been observed so far, one might be sceptical of the revo-
lution of Copernican proportions brought about by the CRPD, since the different 
paragraphs of Art. 12 reiterate formulas that have already been used in international 
human rights law. In the current “age of rights” [59]62, where new “frontiers of 
justice” [64] are constantly reached and crossed, the CRPD may be said to be in 
line with the other international Conventions, naming ‘new’ subjects who should be 
deemed worthy of equal concern and respect and, for this reason, should be made 
visible through and by law.

On closer inspection, however, such a view seems a little too restrictive. By 
requiring that people with all kinds of disabilities have to be recognised as holders 
of legal capacity on an equal basis with others, the Convention broadens the range 
of legal subjects while challenging the existing stereotypes against persons with dis-
abilities. It departs from the ‘classical’ liberal ontology, moving towards a “sui gen-
eris approach to legal subjectivity” ([65] p. 85) which – although alternative expla-
nations are also possible – we believe fits well with the vulnerability paradigm.

The shift is clear if we consider the field of legal philosophy: within liberalism, 
persons with any kind of disability have been all that a legal subject could not be. 
Historically, the presumption of non-rationality – which originally applied not only 
to cognitive but also to physical disability – has been a necessary exception to the 
principle of equality, which has proved to be particularly powerful when consider-
ing persons with disabilities. The liberal legal-philosophical tradition underlying the 
construction of the legal subject has tended to lump the various existential condi-
tions together as a justifying basis for the derogatory regime regarding the applica-
tion of the principle of justice, given the alleged inability, in all the cases, to meet 
the requirements of liberal anthropology.9

From Locke to Rawls, just to name some of the most famous representatives of 
liberalism, it is easy to understand how rationality, independence, autonomy and 

8  According to Frankfurt [60], individuals not only have first-order desires, but they also possess the 
additional capacity to form second-order ones (which are expressive of rational capacity) through reflec-
tion on first-order desires. Although Frankfurt’s theory has been criticised over time, it gives an effective 
account of the individual’s free will, possessed only by strongly rational people, who are able to reflect 
critically on their desires.
9  Persons with disabilities were considered recipients of charity and therefore excluded from the applica-
tion of the principles of justice (which only applied to the able-bodied persons).
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productivity have characterised the (construction of the) liberal subject. Not surpris-
ingly, the most prominent contemporary liberal theories aimed at recognising person 
with disabilities as full human beings, including Martha Nussbaum’s capabilities 
approach [64]65 and Eva Kittay’s ethics of care [67]67, tend to enrich the liberal 
reflection by giving new value to relations and vulnerability, thus departing from the 
image of the ‘classical’ liberal subject.

In the legal field, the same objective is entrusted – more or less consciously – to 
the CRPD, with the first two paragraphs of Art. 12 describing persons with disa-
bilities as proper legal subjects, while paragraph 3 serves as the legal basis of that 
‘support paradigm’ that is fundamental for universal legal capacity. Under this para-
graph, States Parties are required to take (with the limits set out in paragraph 4) 
all appropriate measures to support a person in making their own decisions, with 
the aim of promoting consistency with their wishes and values.10 These decisions 
can be of personal or financial nature: according to paragraph 5, the legal capacity 
of persons with disabilities extends also to fields such as ownership and financial 
management.

The image of a person with disabilities who is to be presumed capable and who 
is able to act autonomously thanks to supportive relationships (even when disposing 
of their assets) is clearly at odds with that of the ‘classical’ subject of law, who is 
entrenched in their ‘inner citadel’. This is all the truer when considering that a per-
son with disabilities has to be recognised as a legal actor also in relation to property 
and financial rights, as provided for in paragraph 5. It seems necessary to remark this 
point because, although to date the disability law doctrine has not thoroughly ana-
lysed it, such recognition can be interpreted as one of the most direct attacks on the 
traditional, liberal concept of legal subject, since the instruments of incapacitation 
with patrimonial function were the first to be adopted, in order to sanction the legal 
irrelevance of persons with disabilities (mainly with regard to legal transactions).

As it has been repeatedly observed, while Article 12 CRPD does not seem to 
be compatible with the model of the classical liberal subject, it perfectly fits with 
the image of the vulnerable one, whose decision-making capacity and legal agency 
are nurtured by supportive relations (despite being still threatened by coercion and 
undue influence). The support paradigm thus reveals the close relationship between 
universal legal capacity and the vulnerable subject, to the point that capacity itself 
can be considered vulnerable.

In this regard, it should be pointed out that the theoretical importance of Art. 12 
is much greater than generally observed. Although universal legal capacity is usu-
ally considered an emerging concept aimed at transforming the way in which the 
law responds to cognitive and intellectual disabilities [69] (and also to the psycho-
social ones), the scope of application of Art. 12 seems much wider, for at least two 
reasons. First, the non-discrimination provision of Art. 12 requires to take universal 
legal capacity seriously, which means that legal actors are not required to develop a 
different way to answer questions on legal capacity when dealing with people with 
disabilities, but to “look to how these problems arise, and may be addressed, in 

10  Supported decision-making is an umbrella term for processes of formal or informal nature, aimed at 
assisting a person in taking their own decisions or acting according to them.
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decision-making for anyone” ([70], p. 62). In light of this, it is not the particular vul-
nerability of persons with disabilities that comes to the fore, but rather – again – the 
shared, universal one. In this sense, the principle of universal legal capacity applies 
to both people with and without disabilities.

Furthermore, by relying on vulnerable subjectivity and on a conception of legal 
agency characterised by a gradual and relational nature (thanks to the support para-
digm), Art. 12 unhinges the dichotomies on which modern law is based, such as 
capacity/incapacity, vulnerability/invulnerability, autonomy/paternalism, empower-
ment/protection [71], which are closely intertwined with each other. This shows how 
this is not only a ‘disability matter’, but a wider theoretical one. Not coincidentally, 
supported decision-making is rapidly emerging as a major topic of conversation in 
law reform circles and disability rights activism, since it represents the new legal 
standard for reforms on legal capacity [72]72. The following paragraphs will discuss 
some of the most relevant points of the current debate.

1.5 � Universal Legal Capacity and the ‘Reality Test’

Legal capacity is a controversial expression, as it has no internationally agreed upon 
definition and is a fluid concept, which makes it difficult to understand what restric-
tions to individual agency can be said to be legitimate. Art. 12 CRPD makes the 
issue even more complex.

In GC1, a soft law instrument, the CRPD Committee has defined legal capacity 
as including both the capacity to be a holder of rights (legal standing) and the capac-
ity to be an actor under the law, namely an agent with the power to create, modify or 
end legal relationships (legal agency), thus rejecting the possibility of uncondition-
ally recognising only the legal standing of persons with disabilities. As the travaux 
préparatoires of the CRPD have revealed, the opportunity to offer equal recogni-
tion only to legal standing was one of the positions already in the field during the 
negotiations, when many States parties adopted such a conservative and defensive 
approach, which anyway is reflected in the application of reservations, in the adop-
tion of declarations, and in some ‘ambiguous translations’11 aimed at undermining 
the ‘transformative power’ of Art. 12.

By affirming that legal capacity should not be limited on the basis of men-
tal disability, Art.12 requires States to reform national guardianship and mental 
health laws that are not compliant with the support paradigm. The most signifi-
cant effects of universal legal capacity concern persons with cognitive and psy-
chosocial disabilities, since they are among those who, to date, have been most 
discriminated against (also) in relation to the recognition and exercise of their 
capacity, due to their lack of correspondence to the liberal subject. By recognising 

11  The latter is the case of the Italian legal system, where the heading of Art. 12 CRPD was trans-
lated into ‘capacità giuridica’ (which is equivalent to ‘legal standing’). Although the legal doctrine has 
affirmed that ‘capacità giuridica’ has to be interpreted as ‘capacità d’agire’ (‘legal agency’) [74], it is 
difficult not to suspect that the choice of terminology was by no means accidental, but rather aimed at 
‘downplaying’ the revolutionary scope of Art. 12 and facilitating its transposition, given the presence of 
guardianship institutions based on substitute decision-making (which, by the way, was censured in 2016 
by the CRPD Committee itself).
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their legal capacity under the equality principle, the CRPD seems to open up new 
‘spaces of possibility’ for them.

The width of such space, however, is the subject of a lively debate. One of the 
most controversial aspects to understand is whether substitution is allowed, albeit 
residually. While Art. 12 is (perhaps not voluntarily, but no less ambiguously) silent 
on the point, in GC1 the CRPD Committee states that support in the exercise of 
legal capacity should never amount to substitute decision-making (paragraph 17), 
thus embracing what can be considered a thick interpretation of Art. 12.

This statement is generally coupled with the warning not to conflate concepts of 
legal and mental capacity (paragraphs 12–13), the latter considered not as an objec-
tive, scientific and naturally occurring phenomenon, but as one highly dependent 
on social and political contexts, characterised by power imbalances. Under Art. 12 
CRPD, perceived or actual deficits in mental capacity must not be used as justifica-
tion for denying legal capacity.

The Committee’s position has been considered in literature as a basis for a direct 
claim for a repeal of substitute decision-making, the abolishment of conventional 
mental health laws allowing for indefinite restriction of liberty, coercion and com-
pulsory treatments, and a repeal of the reliance on the concept of mental capacity in 
the law [60, 75].

Nevertheless, while sharing the need to prevent any discrimination against the 
capacity of a person with disabilities and the necessity to facilitate the transition 
towards the support paradigm, it is being increasingly observed how, when subjected 
to a ‘reality test’, the Committee’s interpretation reveals itself almost impossible to 
implement and is inadequate to deal with the complexity of the issue at stake. From 
this perspective, the matter does not revolve just around making the paradigm shift 
real (by making universal legal capacity effective), but also around the assessment of 
the practical feasibility of theoretical legal solutions.

The residual admissibility of substitution becomes relevant especially when ‘hard 
cases’ arise, i.e. when it is impossible to understand and ascertain what the ‘will and 
preferences’ of a person are. In these circumstances, speaking of support seems to 
imply the need to resort to fiction, since in practice the decision is taken for – rather 
than by – the person.

In the face of such criticism, it has been replied that 100% support is provided by 
resorting to substitute judgement. According to that, the preferences of a person are 
reconstructed by looking at those previously expressed, which become the guiding 
criterion for a decision that is made by others. In short, the previous expression of 
one’s preferences is considered sufficient to remain within the scope of applicability 
of the support. Conversely, the principle of best interests should always be rejected, 
due to it failing to respect the person’s ‘will and preferences’: heterodetermination is 
likely to result in paternalism and in the person becoming irrelevant. Finally, when 
the ‘will and preferences’ of the person cannot be ascertained despite all the avail-
able efforts, the best interpretation of what they would be likely to be should be 
given.

On this point, the following can be observed. First, in the literal wording of Art. 
12, there is nothing to suggest that, once it has been established that it is impossible 
to use the instrument of support in a specific case (therefore, considering support to 
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be the rule and abandoning any presumptive mechanism), substitution is completely 
inadmissible. On the contrary, when a person is unable to express their preferences, 
the article allows for the possibility of understanding them based on the will previ-
ously expressed, opening up (rather than closing down) the possibility of a substitu-
tion, even though bound to the respect for the person’s will and preferences.

The second observation can be summarised as follows: what kinds of best inter-
ests are to be considered? In the debate that has developed in common law countries, 
there has long been an opposition between best interest and substitute judgement 
[76]. The first one is deemed fully incompatible with Art. 12 for the above-men-
tioned reasons, while the second one – despite its name, which evokes heterodeter-
mination – is legitimate within the boundaries of Art. 12, due to it being linked to 
the previously expressed ‘will and preferences’ [77]. The two positions do not gen-
erally seem to be compatible: the discrimination historically suffered by people with 
disabilities in relation to this issue makes that perfectly understandable. However, 
this interpretation of best interest is not the only existing one: in many countries, it 
tends to be anchored to the individual’s ‘will and preferences’, becoming a subjective 
best interest. An example of this approach is provided by the position expressed by 
the Italian Supreme Court of Cassation in the Englaro case.12 The judge argued that, 
when assessing the best interests of a patient who is naturally incapable because of 
their unconsciousness, the guardian must not decide for the person, but with them, 
thus reconstructing their will based on previously expressed preferences.

Having to be ascertained by making reference to concrete circumstances, the sub-
jective best interest principle cannot be considered paternalistic. Its pragmatic aspect 
makes it a flexible criterion: thanks to the reference to the individual’s ‘will and 
preferences’ (rather than superior or supreme interests), the original indeterminacy 
of the (subjective) best interest principle gains greater concreteness, and the person’s 
subjectivity is recognised. In this perspective, priority should not be given to the 
clinical aspect, but to personal and biographical characteristics, in relation to which 
the role of friends and family is also valued (according to the relational and ‘sup-
portive’ concept that characterises Art. 12 and to the challenges it poses [78]).

When it has concretely been ascertained that, even with reasonable arrangements, 
the person cannot decide by themselves,

“[…] then even ‘allowing’ [her] to make ‘her own decision with support’ is in 
itself a decision made for that person by someone else. Whether one appeals to 
a best interpretation of ‘will and preference’ or of ‘best interests,’ it is a basic 
fact that either way someone else and not the principal is proposing, adopting, 
and using the rule of interpretation” [79, p. 164].

 Furthermore, there may also be circumstances in which the person’s will and prefer-
ences cannot be ascertained, despite the best efforts: for instance, when the person 

12  Ruling no. 21748 of 2007. Eluana Englaro was a 38-year-old woman who had been in a permanent 
vegetative state for 17 years, until her father (appointed as guardian) was authorised by a judge to allow 
the removal of her feeding tube. The request aimed at the cessation of care was made in accordance with 
the wishes of the young woman, expressed to her parents and friends (living wills were only regulated in 
the Italian legal system by Law 219/2017).
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cannot temporarily articulate and communicate, and it is impossible to understand 
their will and preferences even by referring to other indicators (e.g. the values to 
which they have appealed to, eventually supported, to lead their own life). In these 
cases, it has been observed ([70], p. 62) that metaphysical and epistemological prob-
lems arise:

"what is it for a good to be a good of a person and not simply a good for a per-
son? How can we ascertain what is a good for a person who cannot articulate?"

From a legal point of view, the residual applicability of the objective best interest 
principle should be acknowledged, as the only other possible alternative seems to 
show that it is impossible to decide, with all the problematic consequences that such 
a position entails. These are particularly evident in the healthcare sphere.

A further problem revolves around whether guardians should make a decision 
focusing on the fact that a person might harm themselves, while being in a state of 
temporarily impaired capacity.

Answering this question seems to be an important aspect of the reality test. In 
these cases, the thick approach seems to reveal how, in practice, substitution may be 
inescapable also for those who radically oppose it. On closer inspection, when a per-
son engages in self-destructive behaviour and refuses support, the possibility or even 
the necessity of going against their will is allowed also by the proponents of a thick 
interpretation of Art. 12. Some of them permit facilitators to intervene when a per-
son “can no longer express his will and/or intentions in ways that would direct rea-
sonable consequential action” ([51], p. 144). Others appeal to the individual’s "real 
preferences" and to their "authentic will"([55], p. 369–370). While these concepts 
are characterised by a certain stability over time and, as such, should be respected, 
when stability is absent – like when mental alteration occurs – it might be justified 
to go against the individual’s actual will, by appealing to authenticity.

But how can the reference to ‘authentic will’, defined as such not by the per-
son themselves but by others, practically lead to the overcoming of the substitution 
mechanism and of the related paternalistic approach? Why by not recognising that, 
without prejudice to the use of support as a rule, are there cases in which, if we 
aim to protect the individual, it is necessary to resort to the best interest principle 
(although in these circumstances it seems complex even to distinguish between 
objective or subjective best interests)?

In this regard, once interference is permitted, it will be necessary to understand 
whether this applies as a general principle or whether relevant interests must be 
selected. In short, is only self-harm or also the others’ physical integrity relevant? 
And are financial interests also included?

The ‘reality test’ urges us to critically reflect on some risks related to the imple-
mentation of the universal capacity paradigm, such as undue influence, exploitation 
and conflict of interests, as stated in Art. 12(4) CRPD and increasingly discussed by 
the doctrine [80]69]. An irenic view of the supporting relationship should be aban-
doned, thus recognising that the support person might not foster the autonomy of the 
person with disabilities, but rather endanger it. Adequate safeguards, aimed at pre-
venting such cases and remedying the ones already occurred, have to be provided.
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It should also be stressed that the legal recognition of this relation implies admit-
ting that (at least) two subjects are part of it: the person with disabilities and the one 
who supports them. Under Art. 12, if the former is finally recognised as a subject of 
law, the same should also apply to the latter, who in turn should not be reduced to 
the status of an object being at the full disposal of the person with disabilities (such 
a possibility cannot be excluded, given that literature usually focuses on the sup-
ported person). Unless betraying the principle of each person’s right to equal con-
cern and respect, the recognition of the right to support cannot result in the reversal 
of the asymmetrical relationship repeatedly denounced by the disability law doc-
trine, which would value the role of the person with disabilities ending up almost 
annihilating the subjectivity of the individual who performs the function referred to 
in Art. 12(3) CRPD. For this reason, we have some reservations about describing 
the support person using expressions such as a "prosthesis for thinking" ([81], p. 
485). While this phrase aims at fostering the allocation of the responsibility of the 
functions to the agent performing them (i.e. to the individual with disabilities), it 
might also overshadow the subjectivity of the support person.

This, in turn, leads to the responsibility issue: recognised as being capable of 
deciding and acting according to their will and preferences, the person with disabili-
ties should also be considered responsible for their own legally relevant actions.

For the proponents of a thick interpretation of Art. 12, this principle applies to 
both civil and criminal law, meaning that persons with disabilities should be held 
fully responsible. As it has been – critically – observed [81, p. 6],

"this line of thinking assumes that these two kinds of legal capacity are two 
sides of the same coin."

However, it seems that the issues raised in the two areas are significantly differ-
ent, and the point should be problematised [82]. Although it is still necessary not to 
underestimate the risks involved in expanding a subject’s sphere of responsibility, 
implementing universal legal capacity in civil law seems possible without excessive 
complications. This point will be discussed later on, by considering the ‘permeabil-
ity’ of Art. 12 in the Italian legal system. A few aspects concerning criminal law will 
now be addressed, as things seem much more complicated in that field. To this aim, 
reference will be made to the lively Anglo-American debate. Conversely, most Ital-
ian legal scholars are not interested in legal capacity and the few who do deal with 
it generally do not make reference to the CRPD and its Art. 12, although follow-
ing the ratification of the CRPD addressing this issue seems unavoidable (an excep-
tion to that is [83]). They agree on the need to unhinge the mechanistic connection 
between insanity, non-imputability and social dangerousness. As far as imputabil-
ity is concerned, the only element of convergence is the refusal to consider medi-
cal assessment as the sole criterion for ascertaining the individual’s capacity (while 
there are various theories regarding the criteria to be used to ascertain imputability). 
This leads in turn to an increase in the number of the cases in which a person can 
be declared not imputable, going beyond the traditional reference to infirmity and 
expanding the range of persons who can be considered not responsible, in light of 
the specific circumstances of the case.
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Our reconstruction of the Anglo-American debate on this point seems to show 
that the direction taken by the Italian debate on legal capacity might not be shared 
by the proponents of a thick interpretation of Art. 12, as they raise questions about 
the implication of the CRPD for defence strategies based on mental incapacity (pri-
marily, insanity defence) and for the competency status, arguing that they should be 
abolished [61, 83]. They might be institutions contrary to the principle of equality 
whose presence in the legal system might prevent the recognition of persons with 
(especially psychosocial) disabilities as moral and legal agents. The relevant matter, 
here, is the recognition of criminal responsibility of persons with disabilities.

However, there is a growing number of scholars who, while being sensitive to the 
‘shift’ occurred with the CRPD, consider insanity defence and incompetency status 
compatible with the Convention [85, 85], a position that seems to be in line with that 
expressed by the CRPD Committee in GC1.

If the abolitionist position merely states that a person’s disability should not nec-
essarily matter when establishing individual liability (for instance, in cases in which 
a kleptomaniac commits murder or when there is the need to avoid resorting to any 
automatism in assessing the applicability of the justification of putative self-defence 
to a person with a paranoid syndrome), its non-discriminatory effort seems to be 
clear. However, when it goes so far as to state that no reference should be made 
to mental capacity, this position seems to prove too strict, at least for two reasons. 
First, given that establishing the subjective element of the offence is necessary for 
ascertaining criminal responsibility, reliance (also) on mental capacity seems una-
voidable. Furthermore, it is not clear how the punishment of people who should be 
diverted out of the criminal justice system may contribute to the recognition of their 
subjectivity, nor how supported decision-making should operate in this context.

Likewise, with regard to competency, the advantages of the abolitionist approach 
do not appear to be totally clear. This institution has a guarantee function: it is aimed 
at ensuring the participation in the trial only of those persons who are able to under-
stand its meaning and exercise their right to defence. Once acknowledged this point, 
it is not easy to understand where its discriminatory nature lies. If the problem is 
related to the criteria used to ascertain competency, which are too anchored to cog-
nitivist standards, then the issue concerns the formulation of the criteria – which 
should be compliant with the CRPD – rather than the legitimacy of the institution.

Conversely, in relation to civil law, the transformative potential of universal legal 
capacity is much more significant, as the worldwide debate on Art. 12 has revealed 
[87, 87]. This is a lively field, where scholars are increasingly committed to inves-
tigating the legal implications of Art. 12 not only in relation to persons with dis-
abilities, but also to the elderly (especially the dependent ones), thus confirming the 
wider theoretical importance of the concept in question [43, 88].

Their inquiry is often part of a path (to overcoming incapacitation) taken by many 
States even before the CRPD came into force. This is the case of the Italian legal sys-
tem, where in 2004 support administration entered into force alongside traditional inca-
pacitation instruments, with the aim of abandoning the categorical concept anchored to 
the person’s status of incapacity and fostering the individual’s self-determination.

Although in a manner deemed insufficient by the CRPD Committee, which in 
2016, in its Concluding Observations on the report submitted by Italy, expressed 
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concerns “that substitute decision-making continues to be practiced” not only 
through full guardianship, but also through the ways support administration works 
in practice, this legal institution has profoundly innovated the Italian legal system. 
It has broken the logic of substitute-decision making which is still typical of full 
guardianship, bringing to the forefront the relationship between the person providing 
support and the recipient, and the latter’s legal capacity.

Over the years, thanks to judicial activism aimed at fostering the individual’s 
capacity for self-determination to the highest possible degree, the range of acts 
that a person subject to a support administration can validly perform has gradually 
increased, up to including very personal acts, such as marriage (even against the 
support person’s will) or donation.13

This is a very interesting point: since in the Italian legal system very personal acts 
require full capacity to act, allowing a person under support administration to val-
idly perform such acts means at least two things. Firstly, that the person is no longer 
considered to be incapable, but capable of acting (contrary to an incapacitating cul-
ture that is still widespread in Italy). Secondly, in this framework, the relationship of 
support is not intended as a limitation of personal autonomy, but rather as a way to 
make its exercise possible (in consonance with the approach fostered by the CRPD).

Following this trend, recently even a person under full guardianship (i.e. totally 
deprived of legal capacity) has been judicially allowed to express their consent to their 
own adoption14 through their guardian.15 In this way, the overcoming of the rigid dis-
tinction between capacity and incapacity is thus further undermined: very personal 
acts can be performed not only by persons who are under support administration (who 
therefore retain, albeit partially, their legal capacity), but also by the ones who are under 
full guardianship, i.e. completely deprived of their legal capacity. This aim has been 
achieved by referring to Art. 12 CRPD as an interpretative parameter. The judge has 
indeed remarked the need to overcome the dichotomy between capacity and incapacity 
and pointed out the necessity of implementing the support paradigm.

This is an element of profound novelty within the Italian legal culture, which 
however is still struggling to understand the transformative scope of the CRPD and 
to abandon old patterns of incapacitation.

2 � Conclusions

Legal capacity has an absolute centrality for full legal recognition and access – if not 
to the legal sphere, at least – to most of the individual’s rights. Not coincidentally, crit-
ical theory has long remarked how, in the construction of the modern subject of law 
and throughout its history, legal capacity has had a fundamental role in distinguishing 

13  Cf. Supreme Court of Cassation, 1st Civil Section, order no. 12460/2018. See also Italian Constitu-
tional Court judgement no. 114/2019 and 144/2019.
14  Under Art. 296 of the Italian Civil Code, personal consent is a necessary prerequisite for adoption. 
In order to give valid consent, it is necessary for the person to have full capacity to act (which is clearly 
lacking in case of full guardianship).
15  Supreme Court of Cassation, 1st Civil Section, order no. 2462/2022.
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who could properly be considered a subject of law and who could not, thus work-
ing as an exclusionary device.16 This reflection is particularly important for studies on 
vulnerability, since, throughout legal history, those who were deemed vulnerable were 
almost inescapably – either totally or partially – deprived of legal capacity.

Although nowadays the recourse to de jure mechanisms of incapacitation is very 
narrow and tends to be considered discriminatory, the disavowal of capacity is still 
very frequent: it lurks in the survival of institutions inspired by an incapacitating 
view of certain subjectivities, as well as in legal practice. In relation to disability, 
the non-consensual sterilisation of women with disabilities and the non-consensual 
admission of dependent elderly people into long-term care facilities may be recalled.

However, Art. 12 shows that another story can be told. It is a kind of vision-
ary story, which requires us to recognise that what we perceive as the immutabil-
ity of legal categories may be attributable to our failure to imagine viable alterna-
tives. By enshrining the development of a normative model of legal agency that 
cannot be traced back to Cartesian philosophy, the one traditionally presupposed 
by legal culture, Art. 12 goes in the direction of overcoming some of the most rel-
evant dichotomies on which modern law is still based, starting from that between 
capacity and incapacity. The development of the paradigm of universal legal capac-
ity results in this dichotomy losing its raison d’être, while multiple ‘grey zones’ are 
opened up, intended as ‘spaces for action’ for persons who used to be considered 
incapable under old incapacitating patterns. The intertwining between capacity and 
vulnerability is not merely an inclusive expansion of already consolidated legal 
schemes but imposes a significant legal transformation, where capacity is the new 
universal norm. This circumstance calls for a reflection on a non-idealistic notion of 
legal capacity (and, in particular, of legal agency), together with a discussion of the 
various controversial normative aspects that need to be faced. It requires a radical 
change of perspective, i.e. the awareness that the universalist perspective on capacity 
outlined in Art. 12 inevitably impacts all the people, and not only people with dis-
abilities. After all, we are all vulnerable (and capable) subjects (of law).
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