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PREFACE 

The present treatise deals with the subject of negotiorum 
. . 

· · · gestio, <?r _unauthorised administration of the affairs o-f 

another, as it has developed and been applied in South Afri~ 

cari law. As appears from the title hereof, it is not merely 

. ·a description of the relevant aspects of negotiorum gestio 

as applied in ~odern South African practice, but an histo

. rical and comparative analysis of an institution which has 

its origin in classical Roman law and has experienced frult

_ful development over a period of approximately two thousand 

-years. Iri this regard the historical method of research has 

peeri applied, commencing with the Roman origins, continuing 

with the medieval and later development and c_oncluding with 

the reievarit_law as applied in South Africa up to the present 

day •. 

. . 

·.·Insofar ai:; South African law is but one of the legal systems 

em-anating from Roman law, a com.parison with related legal 
. .·' ,_ . . 

-sy~te~s-is~essential. For this purpose the comparative method 

.,of -- resear~h has likewise been applied, reference being made 
·. . . . , ~ ' . . 

'firstly·to the closely related, and codified, Romano-Germanic 
. • • '• . . G • . . 

leg~l .systems of France, the Netherlands, Germany, Italy·, Swi t-
•• • - _1 

·- ·_ z~rlarid and Austria, where after the related, but uncodif ied, 

legal :system of Scotland is examined. Despite the fact ·that 
, . 

··••,the ·1~~ of England and the United States of America does 
'· .. 

not recogni_se riegotiorum gestio, these legal systems have 
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-_ . __ dev~ioped their own solutions to problems based on facts 

. ,._ 

. . 

cl~seiyresembling negotiorum gestio, so that a comparison 

of :these sys.terns. has also been considered advisable. 

Aftera_general d:i.scussion_of the nature and scope of nego

tiorum 'gestio on the one hand and the various forms in. which 
. . 

negotioruni gestio may occur on the other, an analysis is 

ma?-~-of the various pre~equisites for the ordinary form of 

.negotioruin.gestio, followed by a discussion of the duties 

and rights of the gestor. Thereafter reference is made 

to "extraordinary" or "abnormal" negotiorum gestio and its 

relationship with the principles of unjustified enrichment, 
'\ 

_--_ before ·the comparative survey of various other legal systems 

is -presented., 
. ; . 

The most si'gnificant general conclusion arising from the· 

-said survey, is that the South African law relating to nego~ 

tiofwn ge$.tio is, for the most part, better developed than 

that_ occurring in any of the legal systems with which it 
. . 

· - is_ cQm:pared. Rather than South African law improving or 

· · _>. amplifying the relevant principles relating to this ins ti-

,~,, · tution ~y gleaning from foreign legal systems, it is_ sugges

ted that ·the said legal systems, being the subject of the 

legal comparison, may be able to gain much by making refe-

-_- rence to the relevant South African law. This does not, -'. · 

· however,mean that the comparative analysis has been useless. 

The common brigin and charac~eristics of South African law· 

"' and the various Romano-Germanic legal systems referred to · 

.- above, assist _greatly in establishing a logical and systematic 



(vi) 

· approac_h to the subject as a whole. Furthermore, certain. 

aspects-of foreign law, such as that relating to so-called .... ,.' 

."indirect· enrichment", may likewise be of considerable 

importance in clarifying uncertainties and ambiguities oc~ 

cur rirg in· South African law. In this regard suggestions 

··are not made de lege ferenda, inasmuch as any envisaged 

difficulties which may arise, should be clarified by means 

6£ judicial interpretation. 

.. ·-· .. 

A large portioti of the present treatise is based on resea~ch 

of sources which have not yet been considered in South 

African legal practice or in academic contributions to the 

subject. The general system and approach employed inre"."" 
. . . 

· spect of. the said subject are also without precedent. .It 

is.respectfully submitted that the treatise constitutes 

a contribution to knowledge in the field of negotiorum 

:-: gestio in particular and quasi-contract in general • 

. I wish to convey my heartfelt gratitude to Professor Wou

ter de Vos who, despite ailing health, willingly agreed 

· to act as my. Supervisor in preparing and presenting this · 

t.reatise. His assistance, encouragement and unfailing enthu-

.siasm were indispensable. 

I wish also to thank Suzette van Heerden who, under dif

ficult circumstances, typed and prepared the manuscript.· 

·PRETORIA_ ... 

June 1983 

DH van Zyl 



1 TNTRODUCTION . . . 

The principles relating to the "quasi-contract, 11 nego:... _· 

tio·rwn · gestio, also known as unauthorised administra

tion, 1 'in South African law have developed over a long· 

peric:,d· _of time, commencing in. the classical period of 

Roma·n law, consolidating during the· legislative period 

of the Roman-Byzantine emperor, Justinian,
2 

and maturing 

during the medieval and Roman-Dutch legal period, be-> 

fore· being introduced into South Africa as part of it':'. 

· common law. 3 It is for this reason that, in the present•· 

coritribution, the legal historical method has been ~pplled 

as'far.as possible with a view to pointing out the ac-

. tual development and application of negotiorum gestio. in 

· the c.ourse of vari·ous historical phases of· development. 4 · 

·•·The obvious starting point for a study of the present 

··subject_ is to sketch the. nature and scope of negot:j_orum ?. 

gestio, whereafter the various forms in which this insti

•- -tution niay be encountered, are discussed (chapter 1 )'. · 

Attention is then directed to the prerequisites laid ·.· · 

· down: fo.r a valid recourse to the principles of negotiorum 

~estio~ ~lbeit by the person who has managed the aff~irs·. 

·in. que.~tion ( the negotiorum gestor) or by the person 

• who.se ·._ af.f airs have been managed ( the dominus negotii) 

. ( c~apter 2) o The rights and duties of the gestor ( as . 

- opposed to those of the dominus) clearly warrant careful 

dis~gssion (chapters 3 and 4) and thereafter the rela

tibnship between negotiorum gestio and unjustified en ... 

richment is dealt with (chapter 5). 

2/o•• 
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In view of the fact that comparative law has, of latet 
\ 

b.een receiving considerable attention, both in South· 

•African legal practice and in the contributions of legal 

academics, 5 it should be particularly useful to present 

a c~mpa,fati v'e survey of negotiorum gestio ( or its equi va-

lent) in a number of foreign legal systems ( chapter 6). · . 

. In this regard it is advisable first to peruse the re

iev8nt·principles in legal systems which have a similar 

·. background to that of South Africa, in the sen.se that . 

they are related by virtue of the European ius commune; 
. . , . . 

bas·ed on Roman law,. which forms a necessary step in the 
. . ' . . . . , 

·· development of the particular . legal system. The leg.al. 

··•· ~ys~ems :(also· known as. "civil law systems11 ) selected for 

·this .purpose are those of France, the Netherlands, ·Germa-

·. ny, . Italy, Switzerland, Austria and Scotland.· Thereafter, 

1
arid b~aring in mind that South African law has been ·strong:... 

ly infl,ue_nced by English law, 6 it may be convenient to· 

look at. the so-called Anglo-American law, that is to say 
. . . 

th~~ relevant legal principles pertaining to what may· he· 
. . . . 

~~rmed the equivalent of negotiorum gestio, as applied•in 

·England and the United States of America (the so-called 

11 comnion .law systems"). As in the case of the histor;ical 

·. surveY.,. the comparative survey should be dealt with metho

dically: and not simply by virtue of a description ot 

the. p'articular. principles in question. Such description 

is uso.ally interesting but rarely has practical impor- · 

. tance, since it does not normally indicate how the said., 

principles in various foreign legal systems can be used : · 

3/ ••• 
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with a view to supplementing or improving the relevant· 

. h• A.f . 1 7 Sout rican aw. In the conclusion (chapter 7) an'. 

attempt is made to evaluate the present state of nego- · 

tiorum gestio in South African law, with reference to 

the historical and comparative aspects which may be 

significant or µseful for purposes of the future deve~ 

·1opment of this so-called 11 quasi-contract. 11 

1.1 Natt1re and Scope of Negotiorum Gestio 

The concept of negotiorum gestio, literally translated· 

as 11 the management of affairs II has fascinated lawyers : · 

'throughout _the ages and to the . present day has enjoyed 

~ore~~ttention than its deceptively uncomplicated.rtatµre 

. ,•, .. ·•··. . . 8 may appear to warrant. It may briefly be defined~~ the 
. ' . . 

.. volm1tary management by one person ( the negotiorwn gest.or) 

o.f the.· affairs of another (the .dominus negotii.) without 

the.consent or even the knowledge of the other. Ther:e is 

·hence no consensual basis to negotiorum gestio but, be~ 

·· • cause reciprocal rights and obligations arise in respec,t 

of both parties to the administration or management of·. 

·• ··affairs· under these circumstances, negotiorum gestio is 
. . - .. 

·• · sometimes classified as a II quasi-contract II and variously 

·. term~d "unauthorised administration" or "unauthorised 

. m.anag~ment. 119 

In th~ opening text of the Digest title De negotiis gestis, Ul-

4/ ••• 
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·.· pia.11 states that the praetorian edict1.0 relating -t;;o nego

tiorum gestio was introduced because of the necessity 

·. of looking after the interests of absent persons and 
11 ... 

hence to prevent their suffering loss or damage. This 

-stand is, in later law, variously motivated by considera

tions such as equity, 12 natural law, 13 public interest, 14 
. . . . 

h. ; · t . . l S . 1 f . d h. 16 Th t . 1 umani arianism, or simp y rien s 1p. e essen 1a 

.element, however, which distinguishes negotiorum ·gestio 

from the consensual contract of mandate, is that it 

sho~ld··be unauthorised (sine mandato). 17 As will be seen 
·.. . : 18 · . · 

lai;;er, should the dom1nus be aware of the management 
. . . 

. of hiS affairs and do nothing to prevent it, he may be 

considered to have ratified or accepted· such management 
. . . 

of ·affair~ and hence to have given a tacit mandate to the 

gestor to continue with his activity. This may then be 

·_ analogous ·to the case where the act of an unauthorised 

.. ·t. t·f· db th · · 1 19 aien. _is ra i ie y e pr1nc1pa • Otherwise than in 

the. case of mandate, the unauthorised management of affairs 

$houid be spontaneous and voluntary, as one would expect 

- 20 from a friend •. 

- In Roman-Dutch law negotiorum gestio is also ref erred 

·. _to· as· onderwirtd (or onderwint) and the negotiorum gestor 

· as the onderwinder or onderwindhebber. 21 The nature a'nd 

scope of the Roman negotiorum gestio, however, underwent 

little or no change in the Netherlands during the seven

. tee~th ··and.eighteenth centuries, as appears from the Va'-

5/ ••• 
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rious definitions of this .institute by some of the leading 

exponents of the Roman-Dutch tradition. Thus Grotius 

defines negoti·oru.m gestio as the trouble that someone · 

takes to manage .the affairs of an absentee without authority 
.· . 22 

thereto. Voet 1 s definition relates to the negotiorum 

· · gesto.r as being a person who manages the affairs of an 

absent :person, or of one who is ignorant of the management 

·. of affairs, without being authorised to do so. He points 

out, .however, that, although on the face of it the con-

cept of negotiorum gestio is in conflict with the esta-

'blished principle that it is wrongful to interfere with 

affairs not pertaining to oneself, 23 the management._ of 

affairs is not considered wrongful if it is directed at the 

interesi> of the dominus and not at those of the gestor • 

. In·th,is_regard Voet refers to the example of the person 

·· who · is compelled to leave his property or interests in 

great.haste, without having the opportunity of arranging 

that his affairs be managed in his absence. Should no reim- · 

hursem"ent of expenses be allowed a gestor in such circum-

·.··.· stances., his affairs would simply be abandoned and un-:

. 24 
cared for. 

Provided, therefore, that the negotiorum gestio complies 

wit.h certain prerequisites ( to which attention will be di

rected in the next chapter)., it is not considered to be a· 

·,,form of wrongful interference in the affairs of another 

and reciprocal obligations arise as between dominu~ and 

6/oeo 
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gestor. As will be pointed out later ( in chapter 5 )-, . 
' ' ' 

circumstances may well arise where all the prerequisites 

.. for the management of another's affairs have not been 

complied with, yet such management of affairs will not· 

· be .. considered wrongful, subject thereto, however, that 

the liability of the dominus will be reduced in accordance 

with the principles relating to unjustified enrichment. 25 

) · As in the case of Roman-Dutch law, the concept of nego-

tiorum gestio has undergone little change in South Af

. rican law and Rubin is correct in stating that, except 

to-a very limited extent, the South African law of ne

.gotiorum gestio is the same as that recognised by the 

l '' f ' t. . 26 aw. o. Jus inian. The reference to the law of Justi-

nian.sh9uld, of course, include a reference to the Euro

pean ius commune as it arose and developed from the Jus:-

... tinianic law, 27 but the basic nature and scope of this 

usetul institute has indeed undergone little change in 

····.·•the S6uth African legal context. Hence Sir Johannes Wessels 

takes 'note of the "general principle of our law that·. it 

is_wrongful for one person to interfere, uninvited, with 

the affairs of another, 11 but continues by stating: 

"To this general rule, however, there is an exception. 

A person who, from a sense of duty or out of friend-

· sli.ip, undertakes to administer the affairs of dne 

who is absent in a way beneficial to the latterj_does 

a meritorious and not a wrongful act. The person who 

interferes with the affairs of another must, however, 

justify his interference and show both that he acted 

7/ ••• 
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.in the interests of the person whom he intended 

to benefit and that in fact his interference proved 

to be, or might have been anticipated to be, useful 
28 to the absent person." 

Hahlo and.Kahn, again, describe the ratio for the recog

·. nition of negotiorum gestio as follows: 

11 The recognition of neg6tiorwn gestio as a legal 

relationship has been variously justified on the 

grounds of social utility and equity, and the need 

to encourage a certain altruism in social life and 

on other similar grounds.n 29 

:; In South African decisions, there has been little or no 

deviation from the definition of negotiorum gestio as 

developed in the Roman and Roman-Dutch law. As early as 

f901, th.e following definition of the negotiorum gestor 

· · ·. was given in the matter of Colonial Government v Smith. and 
. . 30 

Company: 

"Now the usual conception of a negotiorum gestor 

is one who, without express mandate, carries on the 

business, or who protects the property of another 

who is absent or who is incapable of acting for him

~elf. As a. rule, if the owner is present, or is 

unwilling or forbids the business being done, the. 

unauthorised agent cannot force his services upon 

'such owner. " 31 

As will be seen later32 English law and the law of the 

United States of America do not recognise the ~1?:~~ip'.tl:(1{]i 

8/ ••• 
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of negotiorum gestio yet, to some extent, the equivalent 

of -thistirtisrp';jff,i1~'~'i:ivtl may be found in the concept of the 

11 a,gent of necessity. 11 This concept is foreign to So-q.t,h 

African law, despite the fact that necessity may indeed 

be one of the circumstances present in a negotiorum~ · 

gestio-,situation. 33 

1.2 Forms of Negotiorum Gestio 

The affair or interest which is managed in terms of nego

tiqrum gestio is known as the negotium {plural: negotia) 

and the management thereof as such is described as gerere, 

. froni which terms such as negotium gestum and negotia. g_esta 

arederlved. 34 The affair must in fact be managed before 

reciproc.al rights and duties arise. This is what dis-. 

tingu:ishes negotiorum gestio as a quasi-contract f roni · 

· ·oblig~tions based on consensus, for which actual conduct 

is not a prerequisite for the establishment of rights·and 

duties. 

·. VirtualJ:i:y any act or activity which may be construed as 

the. conduct, administration or management of anothe~' s · 

affair or affairs is sufficient to constitute negotiorum 

ges.tio, ·•· irrespective of whether it is of a legal, non..:. 

legal or purely factual nature. 35 There is hence a large 

·variety of forms in which negotiorum gestio may be en-
. . . . 

'• . .• . 36 
count~redo . Among the affairs of a legal nature which 

a gestor may undertake, may be mentioned payment of th~ 

9/ ••• 
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debts of the dominus 37 or entering into legal relation-

ships'for the benefit of the dominus, not as an agent_ but 

in personal capacity, such as occurs when the gestor 

becomes a party to an obligation and binds himself to 

perform.certain duties and exercise certain rights. 38 -

Examples of such obligations include entering into an 

agreement.of suretyship for the benefit of the dominus, 39 

- k" - h 4o ff t· 1 41 f th d . ma ing pure ases ore ec ing sa es or e ominus, 

borrowing money for the use of the dominus1 2 accepting 

. donations on behalf of the dominus43 or collecting debts 

on his-behalf. 44 

.. On the other hand the affairs to be managed may be of 

· a totally non-legal 

children, 45 tending 

nature, such as the maintenance of 

. k 1 46 . . 1 d a sic save, repairing a ease 
i 

building4-7 or effecting improvements to the property of 

-- 48 the dominus. 

Further examples of negotiorum gestio have evolved from 

South African practice, such as the cases relating to the 

preservation of goods or protection of property on behalf 

:of a .dominus who is absent or incapable of acting for him

self. .Thus in the matter of Colonial Government v Smith 

and Company49 the Government of -the Cape Colony, at the 

request of the Port Elizabeth Town Council, removed-ex

plosives from certain magazines near the town and stored 

them tn a floating magazine. Despite protests by the 

10/ ••• 
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owners of the magazines., the Government was held to be 

entit~ed to recover from such owners the expenses of the 

removal and storage of the explosives. 50 

A similar case is that of Amod Salie v Ragoon, 51 in 

which the Defendant stored the goods of the plaintiff, 

whose shop had been broken into in his absence., and 

thereby_preserved such goods from damage or perishing. 

The Court held that the defendant was in the position 

of a negotiorum gestor. 52 

'cases Likewise directed at the protection and preserva-

tion of property are the so-called "salvage cases".,· in 

which no express mention is made of negotiorum gestio,: 

but' the principles relating thereto may nevertheless be 

applicable., as pointed out by eminent Roman-Dutch lawyers 

such as Grotius and Schorer, who deal with it in connec~ 

.- tion with the concept of bergloon, the fee or honora- . 

riwn payable in respect of property salvaged at sea. 53 

It is_important to note, however, that there is a signi

fic'ant distinction between negotiorum gestio and salvage: 

irt, the case of negotiorum gestio no reward or renumerc1-

·tion may be claimed by the gestor, whereas the very na

ture of_ saivage is that a reward or remuneration (bergloon) 

i_s_ claimable by the salvor. 54 

11/ ••• 
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Somewhat similar to but not on all fours with the cases 

relating to the preservation of _property is the inte

resting case of the seller who insures the goods he has 

sold against war risk, such insurance being for the be

nefit of• the purchaser. 55 

Another form of negotiorum gestio which occurs frequently 

iri South African practice is that relating to the sale of 

per~shable goods belonging to an absent person. This 

usually_ occurs when a buyer of perishable goods refuses 

. to·. accept. them, because of inferior quality, and then··' 

seil~ them for the benefit of the seller, in order to pre

~ent an outright loss of such goods. 56 

In generally tending the affairs of an absent dominus, the 

gestor is sometimes likened to a curator bonis or even a 

curator-ad litem. 57 This does not, however, mean that he 

is permitted to institute or pursue legal proceedings or 

~epresen·t another in legal proceedings without a mandate 

or, at least, the consent of the other party.SB The only 

·_exception .to this rule is, apparently, where the gestor 
. . 

···.·_.·is closely related to the persop. whose interests he is 

managing,_ in which event he has the power to act without 

a mandate and, indeed, not only has he the right to do 
'\ 

so but also a duty to institute and proceed with the, necessa-

. ry 'legal action. 59 

In this regard it must be noted that the court does not 
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have the power to appoint anyone as a negotiorum gestor,. 

but, if the interested party cannot otherwise be repre

sented, a curator may be appointed for him. 60 

N t . t" 1 t t · ff · 61 · ego iorum ges 10 can re a e o one or more a airs •. 

On the other hand one and the same act may be a gestio as 

regards more than one individual: hence if A employs_ 

B to perform something for him and C performs for B but 

with-the purpose of assisting A, C is negotiorum gestor 

62 of.both A and B. If the gestor manages an affair per-

·taining to several persons but has the intention of mana

ging.the affair of only one of them, he is considered 

_ to be_ the gestor of each person who has benefited by 
. . 63 

his conduct. 

A gestor who chooses to act for a dominus in one matter 

· is no_t obliged to attend to his other affairs: he must, 

of course, do that which is inextricably linked with.or 
- ' 

de~~nd~nt on the gestio he has undertaken, everi after the 

death of the dominus. 64 

More than one g~stor may administer the affair or affairs 

of'a single dominus, in which event each will be reimbursed 

foi his share in the gestio. 65 

,_ It . is not required that the gestio should concern the per

s·onal _affairs of an absent dominus. It is sufficient if 
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\ 

the domirtus has an interest therein that the act be per-

formed; as would be the case where he is obliged to do 

.something for a minor or depend-ant, and the gestor proceeds 

. 66 
to d9 it. An example of such affairs relates to the. 

husband's duty to provide household necessaries to his 

.wife as part of his maintenance obligations. Should he 

fail to do so and a third party should supply the wife 

with necessaries, such third party may, under certain•· 

circumstances, be considered a negotiorurn gestor who is 

entitled to claim compensation from the husband. Thus. 

·in Excell v Douglas67 the Court held that, where the 

· common household of spouses married in or out of communi

ty of property had broken up, a third party who suppiied 

household necessaries to the wife had no quasi-contrac-

·_. tual clciim against her husband unless the husband had 

f~iled to fulfil his maintenance oblig~tions. In the 

.. cas~ of Gammon v McClure 68 the claim of a third party 

under such circumstances was based on unjustified enrich-
. · · 69· 
m~nt. ·· 

·As has been pointed out before, there is, under certain 

circumstances, a close relationship between negotiorwn: 

g~stio and the consensual contract of mandate. 70 If, , 

·for in.stance, a mandatary exceeds the bounds of his man-

date and in so doing beriefits the dominus, he can, if 

his· corrluct was reasonabie, be considered a negotiorwn 

_gestor in respect of the conduct which thus exceeded the 

bounds of the mandate. 71 Similarly, when someone manages 
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the affairs of another under the mistaken belief that he 

has-~- proper mandate to do so, his conduct is nevertheless 

· corisid~red to be a form a negotiorum gestio. 72 

Where the dominus ratifies the actions of the gestor, 

the question arises whether the negotiorum gestio is 

converted into mandatum or whether the negotiorum gestio 

continues to exist. 73 

In.classical Roman iaw an important consequence of rati

fication {ratihabitio) by the domipus was that, by this 

· · _m_eans, • an act of gestio, which had been performed con'-

· trary to the prerequisite of utiliter coeptum74 and.as: 

such might be referred to as a negotium male gestum, _ 

would be¢ome binding and lead to the usual reciprocal 

rights ~nd duties arising from negotiorum gestio. 75 Lik~

wise, if a gestor exacted a debt owing to the dominus and 

~h~ la~ter ratified such 

.·· .. would be available. 76 

act, the actio negotiorum gestorum 
.\ 

Post-classical Roman law appears to have approached the 

_probi'em somewhat differently, by stating that ratifica

'tion, including that relating to negotiorum gestio, leads 

·S,o the-establishment of a mandate as such and is not. 

simply a continuation of the negotiorum gestio. 77 

Roman-Dutch law ·{in the sense of the European ius commune 
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of the Middle Ages and thereafter) 78adopted a far more 

ca~uistic ~pproach. Hence Brunnemann and Perezius tell 

us that the actiones negotioru.m gestorum and ni.andati 

. were c'bncurrent 79 whereas Pothier follows the classical 

· So Roman law. Voet suggests that the nature of the ac~ 

tion depends on the intention of the dominus: if he 

.. intended that the negotiorum gestio be converted into 

·· a mandate, the actio mandati would be applicable; if 

81 not,. th.e .actio negotioruni gestorum would remain in force. 

Van 'Bynkershoek and Van der Keessel, however, express ' 

the.view thit, where there is ratification, albeit by way 

· •of·a special mandate. or consent, there is no longer.a 

negotiorwn gestio, 82 an ,opinion which runs directly coun-

te;r.to that of Van der Linden, who insists that the ac

tio.negotiorum gestorum remains applicable, although he 

·.·.·does • qualify and distinguish various cases. 83 Huber 

~ppeirs to have taken a sensible and practical stand: 

·.·· .. •·. his ·view is that, since the two actions have similar effect, 

while it is not necessary to name the particular actiori 

in• a claim, very little turns upon the difference between 
.··. . . . . 8 
· the. actions. 4 

In· South African law -·the question has not, as yet, come 

up.for decision but, it is suggested, it will probab~y 

.not be necessary for a court to decide the issue since 
•• •• I 

the re,medy .of . a gestor whose acts have been ratified 

1:>y: a.•ciominus will probably have ~irtually the same effect 

as.'th~ action of a mandatarius who has performed simil~r 

acts in terms of his mandate. Similarly, there should 
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be very.little difference between the rights of reJ.re~s 

of the dominus or principal as against the respective 

. d . 85 h gestor an mandatar1.us. On the ot er hand, as Van Jaars-

veld has pointed out, it may well be that our courts 

·adopt the approach that the ratification of a gestor's 

actions.will lead simply to an ordinary relationship as 

86 between principal and agent. Yet there should be no 

objection to a gestor's wishing to proceed with the reme-

dies arising from negotiorum gestio, irrespective of the 

ratification of his actions. 

In· contrast to the case where the acts of a gestor are 

·. ratified, . negotiorum gestio may come into existence as 

a result o( the mandate of a third party. This form of 

· .·. negotiorum gestio was recognised by Roman law and develop~d 

on, a casuistic basis. 87 Thus Ulpian refers to a question 

rai~ed by Marcellus in regard to the gestor who has act~d 

on the instructions of a third person: the gestor would 

b~ entitled to the actio mandati against the third party 

and the ·actio negotiorum gestorum against the do~inus. 88 

. . 

T}J.is_duality of actions was likewise recognised by the 

European ius commune and Roman-Dutch law, 89 before being 

accepted. and applied, in an extended form, in the impor-. 

tant decision of Williams' Estate v Mol'enschoot and S,chep 

. (Pty) itd. 90 The relevant part of the headnote to this 

case r~ads: 

"Where a person executes repairs to the property 

of another upon the instructions of a third person 
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who had no authority to give such instructions,·the. 

·person executing such repairs is a negotiorum gestor. 

in relation to the dominus, and as such has an ac

tio? against the dominus based on the negotiorum 

.gestio, provided the negotiorum gestor has acted. 

· in good faith and irrespective of the fact that there 

may also be a concurrent right of action against 

the third person who gave the unauthorised instruc_. 

tions. 11 

· 2' · PREREQUISITES FOR NEGOTIORUM GESTIO 

.In order to give rise to reciprocal rights and obligations, 

· the negotiorum gestio must comply with certain basic re-

.quirements, which may be summed up as follows: the affairs 

wliich are managed should be those of another; the dominus 

should be unaware of the management of his affairs; the 
. . . 

. gestor should have the intention of managing the affairs 

. of another ( animus negotia aliena gerendi); the managem_ent 

of affairs should be executed in a reas·onable or useful 

manner, at least at the inception thereof (utiliter coeptum) • 

. If these requirements are present and complied with, lia~ 

· . : bility · in terms of negotiorum gestio can arise and the · 

reciprocal actions arising therefrom (the actiones nego

tiorum gestorum) will become available to the respective 

pctrties.· In the case of the dominus, who wishes to hold 

the·gestor to performance of his duties relating to the 
'. 

negotiorUiil gestio, such action is known as the actio ne_. 

gotiorum · gesto·rum directa, whereas the action which is avai-

lable to the gestor to enforce his rights flowing from 

the negotiorum gestio is termed the actio negotiorum ges"'." 
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· In.certain cases, despite the absence of one or more of 

:the said prerequisites, or where special circumstances are 

present,·the gestor 1 s actio negotiorurn gestorum contraria 

-takes the form of an enrichment action, which may va-· 

·· riously be described as the "extended actio negotiorurn 

. , gestorurn 11 or the action arising from "abnormal II or "quasi-

negotiorurn gestio. 11 This action will be dealt with in 

more det·ail in chapter 5 below. 

2.1 Management of the Affairs of Another 

·. It · is the very essence of negotiorurn gestio that one· person 

(the negotiorurn gestor) should manage the affair or a:ff airs 

of another person (the dominus negotii or negotiorurn) 

~ithout being authorised to do so. 91 There must hence be 

at least two parties involved92 and the affair or affairs 

.in question should pertain to someone other than the gestor 

himself. Such affair or affairs must hence be that of 

another (negO'tiurn or negotia alterius, also referred- to as 

:negoti~ alienurn or negotia aliena). 93 

.There is no question of negotiorurn gestio where a person 

administers his own affairs, even if he believes that they 

are the ·affa{rs of another. 94 Similarly there is no nego

·. tioru.m gestio where a husband refuses to ratify what h:i.!s 

wife; with whom he is married in community of property, -
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has done in regard to his assets during his absence.· _ The . . . 

ratio for this principle. appears from Wolmaransstad Ko

operatiewe Vereeniging v Leask & Co: 95 

11 The only question then is whether a woman has the 

same privilege that a third person has of, in case· 
4 

of necessity, acting as a negotiorum gestor. Ob-

viously the same necessity which may arise in the 

case of strangers, for interfering in the affairs'-~ 

of someone else, may arise in the case of a m~rried 

·woman. It would be very strange if there were no 

procedure by which a married woman could, in case 

of necessity, interfere in the affairs of her hus

·band. But where community of property prevails, 

the doctrine of negotiorum gestor (sic) as under-

- stood in our law, is in my opinion strictly speaking 

not applicable. For it_only refers to property 

which-is being administered by one person on behalf 

of another, which does not obtain in the. case w,here 

a woman is married in community of property. -Moreover, 

. the obligations and actions which arise between a 

negotiorum gestor and the principal ~an hardly be 

.said to have any application in the case of a wife 

-and her husband.II 

The affairs may, however, be partly those of the gestor 

and part.ly those of the dominus, in which case the gestor 

.has, a claim in respect of the part pertaining to the dOmi-

96 -·nus. · 

It ~s of no consequence whether the gestor was, at the 

tim~·of the negotiorum gestio, mistaken as to the identity 

·of the dominus: the person whose affairs are indeed managed, 

97 
incurs liability. 
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It is not a requirement that the dominus, whose affairs 

are managed, should have contractual capacity. As will 

- be seen later, the administration of the affairs of a 

minor plays an important part in the relationship between 

negotiorum gestio and unjustified enrichment. 98 Simi.:.. 

larly the gestio may be in respect of the affairs of a_' 

furio.sus 99 an unborn child, lOO a deceased dominus or -a 

·vacant inheritance (hereditas jacens)olOl As from Ro

man times no distinction was made between the sexes in 

this regard: the gestor could be male or female and the 

gestio could relate to affairs of a man or a woman, as 

. - - . 102 
long as such affairs were those of another. 

In regard to the example of the hereditas jacens, Pothi~r 

.adopts. the approach that the vacant inheritance is, in. 

·fa6f, ~ fictitious or juristic person, which can also be 

the subject of negotiorum gestio. 103 The question whether 

there_~an be a negotiorum gestio in respect of an undeter

m.i.ned beneficiary in terms of a trust, led to conflicting 

~pinions in the case of Crookes NO and Another v Watson 

a~d Others: 104 Van den Heever J A expressed the view that 

there .could be no negotiorum gestio in such circumstances} 05 

· whereas Fagan J A,felt that this doctrine could indeed be 

· · - . . . 106 
· < a])pl1.edo Honore supports the view of Fagan J A, and 

-. sugge~ts that negotiorum gestio may be applicable even 

in-the case of a person who professes to act for an un

formed company in terms of section 35 of the Companies Act, 

. 107 
No 61 of . 19 7 3 : 

"It seems reasonable to argue that a non-existent· 
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dominus may be bound by negotiorum gestio, condi-. 

tionally upon its coming into existence. There can 

be no doubt that, in common sense, an unformed com

pany may need the assistance of intermediaries and 

promotors, if only because, in the absence of ~dequate 

prospects, it may never be formed. If this is correct, 

a person who professes to act as agent for an unformed 

company under s 35 may be liable as negotiorum gestor 

if he agrees to release the seller from his obliga

tions and if the company is subsequently formed 

and could have ratified the contract." 

However logical this approach may seem, it is suggested 

that.there is a substantial difference between a fictitious 

or juristic person as dominus and a person who or which 

·. is not yet in esse: the uncertainty attaching to the latter 

would certainly make the application of the principles of . 

. · negotiorum gestio difficult, if not impracticable. The 

situation is, of course, totally different in the case •Of 

an,existing trustee, who may, in certain circumstances, be 

.d d t· t 108 consi ere a nego iorum ges or. 

2.2• Dominus Unaware of Management of Affairs 

· .. In the opening text of the Digest title de negotiis gestis 

. •·.(n.·3.5..1) Ulpian creates the impression the the domirius 

should be ·absent from the scene of the gestio before there 

b t . f t· ·t· lOg Th. ·t ca.n .· e men ion o nego iorum ges 10. is accen on 

.the absence of the dominus as an apparent prerequisite for 

liability in terms of negotiorum gestio likewise appears 

.from a number of other Roman sources110 and is repeated 
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_- -- 111 
by-Grotius. 

112 In the early South African case of Kehrman v Stewart _ 

it was similarly suggested that the dominus should be 

absent. The facts in that case were, briefly, that the 

respondent was the sole heir and executor of his brother 

who died during July 1902. Prior to the respondent's 

_obtai~ing letters of administration, he took charge of 

two stores which belonged to the deceased and carried on 

- the business in his own name. At a later stage, still 

prior to the issue of the letters of administration, the 

appellant obtained judgement against the respondent'perso

nally: and attached certain go~ds purchased after the 

death of the deceased. The respondent's plea was that 

-- ,-he was carrying on the business as executor and that· · 

the said __ goods, though purchased' by him, 'in fact belonged 
. . . . ·. 

to the estate. The Court rejected this plea, finding 

that the respondent had carried on the business as heir, 
'. '·-f;;::_ 

-.. so.- that the dominium of the goods vested in- him. In 

this regard, however, the Court expressed the following 

dictum: 

· 11 (T)he question is whether he was carrying on that. 

•. business on his own behalf or oil behalf of the · e·s

tate. Now he must have been .carrying it on in one 

of three capacities - either, as Mr de Villiers has 

argued, as negotiorum gestor, or as executor of

the estate or as the heir, the person in whom the 

·dominium of the estate was vested. Now I thin],{: 

'it is impossible to suppose for one moment that he 
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was carrying on the business as negotiorum gestor. 

How could he be that when the heir and executor were 

. both present? If the heir and executor were ab~ent, 

I could understand a third person taking the business 

over and carrying it on as negotiorum gestor. Here, 

however, B B Stewart ( the r·espo.ndent) was both heir 

and executor. There was no reason therefore, for 

a negotiorum gestor, and under the circumstances I 

fail to understand how it can be said that he was 

·_carrying on the business as negotiorum gestor. It 
· 113 

seems to me perfectly clear that he was not. 11 · 

Despite the fact that the dominus generally is physical-

ly absent at the time the negotiorum gestio takes place, 

it is not a prerequisite that he should .in fact be thus•· 

absent. The requirement is merely that he should be un-_ 

·aware of the fact that his affairs are being managed, 

· which can be the case even when he is present, or in 

the close vicinity, when this occurs. This is the reason 

·.why,· in a number of authorities, the absence of the domi

•~ ( ~hich is usually the case) is linked with his igno

rance of the negotiorum gestio, 114 whereas in others the 

· emphasis is placed on the ignorance or unawareness of the 

·domirius without mention of his absence from the scene of 

the riegotiorum gestio. 115 

.The requirement that the dominus should be ignorant of 

.. _the ~anagement of his affairs, and not necessaril-y absent 

from the scene thereof, has been accepted uncondi tional.ly 

1.n South African case law. Thus it is said in the case 
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of Wii.liam''s .Estate v Molenschoot and Schep (Pty) Ltd: 116 

"It is quite evident, therefore, that by 'absent' 

is meant absent from the transaction, that is to 

say, in ignorance of it and not necessarily absent 

from the place where it occurs. 1111 7 

It is clear that if the dominus should indeed be aware, 

of: the, management of his affairs or if he should consent 

thereto, it is no longer negotiorum gestio, but mandate. 

A .. n· .. J "d. M h d K 1 d" llB 11 th h 1. s · avis sa1. 1.n o ame v ama u 1.en: ' e w o e 

essence of negotiorum gestio is ~he absence of authori

ty.". This means simply that there should be no authori

ty. of ·any nature granted to the conduct or management 

.. of the affairs of the dominus, albeit by way of express 

or b~~ay of implied or tacit consent. Hence failure 

to prohibit or object to the management of affairs once 

.thedominus has become aware of it, amounts to tacit or 

iinplied consent to or authorisation of such management 

· · 119 
of affairs, which in turn must be construed as a mandate. 

Snould the dominus become aware of the gestio and ratify 

·it, it·would appear that either the actions arising from 

negotiorwn.gestio or those arising from mandate are availa

ble to theparties. 120 

: 2. 3 Animus Negotia Aliena Gerendi 

.Orie of :the main prerequisites and characteristics of 
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negotiorum gestio, in its ordinary sense, is the animus 

negotia aliena gerendi, the intention to manage or ad-

minister the affairs of another. This subjective ele

·ment of negotiorum gestio is essential in order to 

found and justify a claim for disbursements incurred 

121 
or dam~ges suffered by the gestor. 

As will be pointed out later, the animus-requirement is of 

great importance in regard to that form of negotiorum 

gestio which may be termed "abnormal II or 11 extraordinary,". 

This relates more particularly to the case where the ges

~ manages the affairs of another, not with the animus 

negotia aliena gerendi, but with the intention of serving 
' • I 

his own·interests (sui lucri causa). A similar case•comes 

t~ the.fore when the gestor manages the affairs of another 

µnder the bona fide. impression that he is managing his 

own affairs. In neither of these cases is there a negd

tiorum '.gestio in the strict or ordinary or normal sense, 

and the gestor is at most entitled to recover his expen-

ses and disbursements to the extent of the unjustified· 

enrichment of the dominus. The action available to the 

__ gestor in such circumst~nces may be ref erred to as the 

122 llabnormal" or 11 extended 11 actio negotiorum gestorum. · 

The .. requirement of animus negotia alien~ gerendi is e_x-

_ pressed in a variety of ways in Roman·and later legal ter

minology, such as the animus gerendi negotia, 123 the 

_intentio negotium gerendi, 124 the contemplatio alterius 

or conteinp1atio domini, 125 the affectio gerendi negotii 126 
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or.simply ·the animus obligandi alienurn or alterurn. 127 

•.The· effect of this intention should then be that the do

minus is to be benefited,by the management of his affairs. 128 

Apart from the intention to manage the affairs of another, 

it is.additionally required that the gestor should have 

the intention of recovering from the dominus any dis-

.. hursem:ents or expenses incurred by him during the course 

of the management of the affairs of the dominus. T4is·addi-

ti6nal intention is usually ~eferred to as the animus 

repetendi, 129 but the term, animus. recipiendi, also occurs. 130 
)' 

.In legal historical perspective it should be pointed out 

that the authorities are not ad idem in regard to the question 

whether classical Roman law required the animus negotia 

·aliena·gerendi for liability in· terms of negotiorurn gestio, 

·although it is generally accepted that the post-classiGal 

Roman law, which culminated in the codification of the 

emperor Justinian, regarded this animus as an essential 

prereq~isite. 131 In the later development of Roman law 

and .i~ the European ius commune there was, however., little 

doubt as to the essential nature of the animus-requirement. 

Th~ gio:ssators of the twelfth and .thirteenth centuries 

alre·ady required some form of animus obligandi alterius, 132 

~n ?ppro~c~ which i~ likewise encountered in the works,of 

. · the •French ultramontani 133 and the cornrnentators. 134 ·· Later 

French135 and German law136 followed suit, so that it ~as 

not :strange that the Roman Dutch write'rs required some form 

of intention, on the part of the gestor, to manage the 
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-aff~irs of the dominus. 137 

In modern South African law the intention to manage the 
. . ' 

affairs of the dominus has without question been appli~d 
/ 

as a prerequisite for negotiorum gestio in its ordinary 

sense, ·which intention includes the intention to claim 

reimburs_ement for expenses necessarily or usefully in

curred in the process of the administration of the 

I affairs of the dominus. Sir Johannes Wessels describes 

·. this requirement in the following terms: 

11 I_t is essential for the actio negotiorum gestorum 

that the person who without authority manages the 

affairs of another should have intended to act as 

a negotiorum gestor and should have intended to claim 

:the costs of his voluntary admiriistration. 11138 

.In the case of Odendaal v Van Oudtshoorn139 De Kock J states 

the requirement thus: 

11 As A opgetree het sonder C se op drag of kennis -· 

maar met die bedoeling om C te bevoordeel, sal A 

in gepaste omstandighede as negotiorum gestor sy 

· uitgawes van C kan verhaal. 11 

Likewise,· in the matter of Standard Bank Financial Ser-
.·.·.. 140 

v~ces Ltd v Taylam (Pty) Ltd the law in point is 

ex~ressed as follows by Van Zijl JP: 
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_ "This quasi-contractual relationship was brought· 

- about where the gestor, acting without a mandate 

rendt:;red a service to the dominus - in this instance 

the-debtor - and in so doing acted reasonably and 

·in the interest of the dominus with the intention 

not only of administering the affairs of the dominus 

but also of being compensated for such administra-

t . 11141 ion. 

In cases where the gestor has no intention of recovering 

pis expenses or. disbursements, despite his aim to manage 

the:affairs of another, or where he has the intention

of donating (animus donandi) his efforts to the person 

_ who benefits therefrom, it is clear that the gestor will 

-no longer have any claim or claims in this regard. _This 

will normally be the case where he acts out of a sense 
.- -

of~liberality, friendship or piety, or where he is other-

wise prompted by moral obligations or similar considera-

. -- 142 
tions. -

The.general principles relating to negotiorum gestio of 

-- this nature were well established in Roman law, as appears 

from numerous examples emanating from the family and 

-friendship• cir.cle!43 In most cases where the adminis

tr~ti~n of affairs was inspired or motivated by fa~ilf 

_.bonds ba:s·ed on piety, pity, generosity or affection, such 

as maintaining children, tending the sick or burying the 

d~ad, it, was accepted that the expenses incurred would 

n~t be· ~laimed at a later stage, unless it could be shown 

that the gestor intended recovering .his expenses,and_ 
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The great glossator Azo, in his commentary on the Code 

-of Justinian, expresses a similar view: if the gestor 

believed and intended that he would recover his expenses, 

even·. should he have been prompted by considerations or 

· piety, he has an action to recover such expenses. 145 . The 

ultrariiontanus, R~vigny, a contemporary of Azo, agrees 

that an animus recipiendi can be proved, and points out 

·. that ,the amount expended may be indicative of the inten-

tion of the gestor: if a large amount has been expended, 

·· no animus donandi is presumed; if the amount is smail, 

. h ... t· . b d 146 ·sue- assump 1.on may e ma e • 

. The French humanist, Donellus, accepts that the animus 

donandi excludes an action based on negotiorum gestio; 147 

he:relates this to the exclusion of the action on the· 

grou~ds of affection or piety, as being closely linked 

with the personal relationship between the parties, 

. 148 
examples of which he enumerates. The gestor is, however, 

.free to prove that he acted with the animo repetendi. 149 

Domatsays the intention of the gestor, in the case of 

affairs 6f a personal "charitable" nature, should be 

deduced from the circumstances relating to the status of 

.the persons, tlie value of their estates and the precautions 

normally taken by persons making disbursements of this. 
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· nature~ ,The mere fact that the persons are closely 

related is not sufficient for founding the presump

tion}that the expenses have been incurred by virtue 

of liberality or generosity. 150 

Pothier points out that a donation should not easily 

be presumed and, like Domat, emphasises the circumstan

ces which should be considered when deciding whether 

the_ gestor has a right of recovery or not. Among these 

circumstances he mentions the following: the relation

ship between the parties, for example whether it is a 

fatlier.or·a mother who. has managed the affairs of chil,

·-··d:ei1or grandchildren, or a father-in-law or mother-in

... la~ ·managing the affairs of a son-in-law or daughter-i~-
.. · .. · .... 

·law, an elder brother who acts for his younger brother 

or a master for a servant or any person towards whom 
. . ) . 

he has.great obligations; whether the person who admi-

··nisters the affair is wealthy and the other party poor; 
, 

whether the expenses are small or not; whether the gestor 

has had a long time within which to recover but has not 

done so;,· whether, subsequent to the gestio, the parties 

·. h~ve .settled several accounts between them without refe

rertc:'e: :to the gestio and whether a register of expenses 

.h· a··s b k. t b th t t l5l . een ep y e ges or or no. 

In his work on presumptions, Menochius states that the .. 

person who pays another's debt is not presumed to have 
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• . 152 made a donation. . Groenewegen applies this preswnp..;; 

tion to negotiorwn gestio in general: the gestor is 

preswned to have the animus repetendi rather than the 

animus·donandi, the reason for this approach being 

that· 11 the great shortage of all things" at the time 

exclud~d such a preswnption. 153 Voet accepts Groene

wegen's point of view on the basis that the animus repe

tendi is preswned in doubtful cases. 154 

It wo.uld appear that the correct approach is to deter

mine the intention of the gestor with reference to all 

th~ sur~ounding circwnstances, in which event it should 

not be-necessary to resort to preswnptions in regard 

· ·155 to the gestor 1 s intention. It is suggested that a 
' . 

· Sout·h African court will probably be somewhat reluctant 

.to .make a finding of animus donandi, unless such finding 
. . . . 

is·prompted by strong evidence in support of the inten-

. tion to· donate. 

/. 

The requirement of animus negotia aliena gerendi also, 

. comes to the fore in certain cases which have already .. 

been·dealt with,but in a different context. In the dis.., 

ctission of the various forms of negotiorwn gestio, it . 

wa~ pointed out that the same act may be a gestio in 

more than one individual, for example, if 

·_ A employs B to perform something for him, but C per

forms for B with the intention of assisting A, C is 

negotiorum gestor in respect of both A and B, even though 
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he.did not have the animus negotia aliena gerendi in 

respect -of B. 156 Similarly, when a gestor manages an 

affair or affairs pertaining to several persons, while 

he.has. the intention of managing the affair of only 

one of them, he is considered to be a negotiorum gestor 

inrespect of each person who has benefited by his con-
,: ... •_ 

157 .· 
· duct. . · 

Whe_n · someone manages the affairs of another under the· 

·mistaken belief that he has a proper mandate to do so, -

· his_. conduct is nevertheless considered to be a form· of· 

negotiorum gestio, since he still has the animus negotia 

1 .. d. 158 a_1.ena geren 1.. Similarly, where the gestio is per-. 

formed by A with the intention of doing it on behalf of 

B_ and B ratifies A's action, A may recover from Bo 159 

On.· the other hand, if the gestio is performed by B on 

the instructions of A, A is considered to have the animus 

nego,tia aliena gerendi and is liable as gestor towards 

the person whose affairs have been managed, whereas the 

·. relation~hip between A and Bis one of mandatum. 160 In 
. . 

'· 'South-African case law this principle has been extended 

to the case where A instructs B to do something for C, 

but A· in fact has no authority to give such instructions: 

in such event Bis considered to be a negotiorum gestor 

in ·respect of c, provided he acts in good faith and has 

the intention of managing C's affairs, regardless of 

whether or not he has a concurrent right of action against 

h h th th . d. t t· 161 ~ ~;persbn w o gave e unau arise ins rue ions. 
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. . 

If A has simply persuaded B to manage the affairs of the 

162-domirtus, Bis the gestor in relation to the dominus. _ 

_ ·· The animus negotia aliena gerendi and the prerequisite of 

negotiwn alterius are likewise closely allied. 163 Thus, 

where the gestor manages his own affairs under the mistaken 

: . belief that they are those of another, his intention of 

managing such person's affairs is irrelevant, insofar as 

no negotiorum gestio arises. 164 If, however, the affairs 

-r~ partly those of the gestor and partly those of the 

d.oniiriU:s,the gestor has a claim in respect of the part 

· p.ertaining to the dominus. 165 

Should the gestor have intended to mariage the affairs 

· -- of. one• person, but he in fact managed those of another, 

n~g-otior-um gestio arises in respect of the latter: his 

mistal<en belief as to the identity of the dominus is thus 

.- , ' 

::_ .. -:;:~~;~ :_: .. 

f . . 166 
o ·no consequence. 

2.4_ Utiliter Coeptum 

It :is a strict requirement governing the right to sue as 

a negotiorum gestor that the management of the affairs 

shqµld have been conducted in a useful or reasonable way 

(utiliter)o 167 In his commentary on the provincial edict, 

GaiuS,appears to base this requirement on considerations 

: . . . . 168 
of equity. In other Roman sources, however, the utiliter-
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requirement is related to the necessity (necessitas) of 

·. t.he".'gestio, but it seems clear that utilitas and necessitas 

•in this context were not considered synonymous: that 

which was done utiliter did not have to be done in circurn

·stances of urg~ncy or necessity, even though such cir-

169 crimstances might frequently have been present. 
) 

Rubin correctly states that the gestio should "be justi

fied on equitable grounds 11170 but goes on to say: 171 

"The 6riterian to be applied may, therefore, be 

·stated as follows: Is the act one which the dominus 

would himself have performed, under the circumstan

ces which obtained when the gestor intervened? If 

.. so - whether it turped out to his advantage or not -

he is liable to the gestor. 11 

·It is true that the authority Rubin refers to in support 

of this proposition prima facie appears to justify his 

. ·viewpoint;17 z· but the greater weight of authority doE;s · 

not bear it out: regardless of whether the dominus would 

himself·ha~e managed the particular -affair or affairs, 
' ' ' 

i.f the gestor' s· conduct was reasonable in all the circurn-

stanGeS of the case, he will have acted utiliter. This 

• will be seen from the examples mentioned below. 

· .. An important qualification in regard to the utiliter

.requirement, particularly from the point of- view of the .. 

. gestor,_ is that the gestio does not have to be utiliter 

at all relev;;l'nt times. As long as it was utiliter at 
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. the col1l1Ylencement of ~he management of affairs, the gestor 

:will be.entitled to the usual remedies, even if the 1out

come of the gestio was unsuccessful or ineffective. This 

is why the utiliter-requirement is usually described as 

·· 1 · 173 uti iter coeptum. 

In South African case law the utiliter-requirement appears 

tci have been expressed in divergent ways. Thus in Wo).ma

ransstad Ko-operatiewe Vereeniging v Leask and Co, 174 

utiliter is defined as "that is necessarily, what was in-

•dispensable to be done. 11 Such definition, with respect, 

· over,..emphasizes the circumstance of necessity or urgency; 

which may ot- may not be present but which is no prere

quisite.for liability in terms of negotiorum gestio. 175 

Asimil,ar approach appears from Colonial Government v 

.··. Smith· & Co, 176 where reference is made to "the desirabi-. 

· litj~ if not the actual necessity" of the gestio. In 

Lewis Brothers v East London Municipality, 177 it was held 

that the use of fire engines to assist in extinguishing 

•. a fire· was not a form of negotiorum gestio, the argument 

being, amongst other;;, that "it would be whoJ.ly unreasona

.ble11 that the defendant should pay for the use of fire 

engines. The requirement of utiliter conduct was seeming-

ly b~sed on the standard of good faith (bona fides} in 

· the case of Amod Salie v Ragoon, 178 where it is suggested 

that the gestor's conduct should be "bona fide and not 'Vith 

.a view to benefit himself in any way." Similarly in Wil"'."' 

liam 1 s .Estate v Molenschoot and Schep (Pty) Ltd, 179 the 
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following dictum appears: 

"But it seems to me that if once this relationship 

exists, then as between dominus and gestor the ap
tions both directa and contraria necessarily also 

come into being. - at least if the negotiorum.gestor 

has acted in good faith, irrespective of the fabt 

that there may also be concurrent rights of action 

against a third person who gave the unauthorised 

instructions." 

The criterion for utiliter conduct would appear to be 

.founded on equitable considerations (if not also necessi

·. ty) in the matter of Standard Bank Financial Services 

.Ltd v Taylam (Pty) Ltd, 180 where it is stated: 

"The law does not allow rights to be acquired by 

meddling indiscriminately in the affairs of another, 

but meddling is allowed in circumstances where such 

meddling ·is necessary in order to do justice b~~ 

tween man and man. 11 

Ari approach which is encountered in respect of the 

·utiliter-requirement relates to the so-called "benefit" of 

. the dominus. In Klug and Klug v Penkin, 181 it was said: 

11 It seems to be clear law that a person who manages 

.· the affairs of another without a mandate from him, 

·~has as a general rule a right of action to recover 

_.from· him, inter alia, necessary and useful expenses 

incurred, if the person whose affairs have been mana

ged has accepted the benefit of such unauthorised 

· management. 11 
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This "benefit-theory", which has been supported or hinted 

. t. b ff th d . . lb 't. d" tl. 182 a in a num er o ur er ecisions, a ei in irec y, 

has been rightly critised by Rubin, 183 inasmuch as the· 

effect of the utiliter coeptum rule is that no benefit 

at all rieed accrue to the dominus, provided the gestio 

was utiliter at its inception. The suggestion that the 

·dominus should "accept the benefit" of the conduct of 

his affairs may, indeed, be construed as an ex post facto 
' . . . 

ratification of the gestio by the dominus, which recti

fication, in turn, has led to the evolution of a number 

of principles relating thereto. 184 

In determining whether the management of affairs complies 

.. with· the requirement of utiliter coeptum, an objective 

approach is followed: if the act was indeed one which 

the.· dominus himself would have performed, having regard 

to all the surrounding circumstances, there is little 

doubt.that such act will be considered utiliter, regardless 

'6f the. final outcome thereof. As already mentioned, however, 

· it·is ·not a general proposition, inextricably linked to 

the utiiiter-requirement, that the gestio should have· 

been· .such that the dominus himself would have performed 

it.·" If it were so, the objective criterion would be 

placed in jeopardy, inasmuch as a heavy burden of proof· 

would be placed on the gestor, who would have to show that. 

thesub~ective attitude of the dominus would have been such 
. . · .. 

. as to prompt him to conduct the affair or affairs him-· 

self.· In rebuttal the dominus would merely have to show 

·. that he would not have done the thing himself, at that· 
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particular point in time, and the gestor 1 s claim would 

.fail. 

Pothier suggests that, if the gestor had the opportunity 

to consult the dominus in respect of the management of · 

his affairs but did not do so, the dorninus might plead 

that the gestio was not utiliter on the ground that, if•· 

t.he gestor had ~pproached him, he would certainly not 

have.engaged the gestor to act for him. On the other 

hand~ if the dominus could not be consulted because of. 

his absence or for some other reason, this plea would not 

be effective should the gestio turn out to be unsuccess

fui.185. It is suggested that the question whether the 

dominus be consulted or not is merely one of the factors 

·and circumstances to be taken into consideration in deter

mining whether an act of negotiorum ges~io.took place 

utd.liter or not. Jndeed, provid~d the gestio was utiliter 

coeptwn, the good faith or subjective intention of the 

gestor at the time of managing the affairs of the dominus 

may0nbt be taken into consideration in establishing whether 

186 the conduct of the gestor was utiliter or not. 

Example~ of the management of affairs where the utiliter 

requifement is present, are legion. Ulpian mentions· 
• • I 

the case where the gestor repairs a house which is ,in danger 

of ,collapsing or tends a sick slave, whereafter the house 

· is brirnt ,out or the slave dies. In both cases the re-

quirements for negotiorwn gestio are complied with, even 

if the·· £inal outcome was disastrous, and the gestor 
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··is entitled to institute the actio negotiorum gestorum. 187 

Of course the unsuccessful outcome of the gestio should 

. not have been caused by the fault of the gestor: if it 

has, the gestor will obviously not be permitted to claim 

reimbursement of his expenses and he may even have to 

face a delictual action by the dominus. 188 

Utiliter management of affa;irs is frequently illustra-

·tedwith reference to what may be considered inutiliter 

conduet. Thus where a gestor spends more than he should 

reasonably have done, he is entitled to recover only 

.what would, under the circumstances, be a reasonable dis

.·. burs~ment. 189 If his costs of repairing something be-

. longing to the dominus hence exceed what may be consi

de1;ed a reasonable amount, he will clearly not be ju~ti

fied:in• claiming more than the increased value of the 

thing •. This means that, just as in the case where the 

requirement of animus negotia aliena gerendi is not com..;, 

.plied with, non-compliance- with the utiliter-require-

. 'ment will entitle the gestor to a claim restricted to the 

m~asure of the dominus ·, unjustified enrichment. 190 This 

·principle is neatly illustrated in the matter of Williams' 

·istatev Molenschoot and Schep (Pty) Ltd: 191 

''However, it is possible that o •• the estate might 

~nli be liable in so far as it cin be shown to have 

been enriched by the expenditure. There is another 

and perhaps stronger ground upon which this basis· 

might be held to be the correct one to be adopted, viz. 

that more seems to have been expended than the estate 
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itself would in the ordinary way have spent, even 

.if had the power to do so. I am inclined to think 

that if a person, who mistakenly believes that he 

is acting under a mandate, seeks to recover from 

the owner by the actio negotiorum gestorum con~raria, 

··. the usual limitatiohs imposed upon any ordinary. 

negotiorum gestor would apply to him also - fo·r instance, 

.that he must not have spent more than is appropriate· 

· to the occasion, nor more than the owner himself 

would have spent • • • If he does so, then he can reco-

ver no more than the amount by which the owner. 

has actually and in fact been enriched.« 192 

A further example of inutiliter conduct comes to the fore 

where a gestor pays a debt of the dominus: if it should 

not be.in the interest of the dominus that the debt be. 

paid, because, for instance, he may have a right of re..: 

tention. or some similar remedy, the payment of the debt 

may be·considered inutiliter. 193 Likewise the gestor 

will not, for the same reason, have a claim for·an over

payment he has made to a creditor of the dominus. 194 

When .expenses are incurred by a gestor for the sake of 

. p1:eashre or on some other ground not related to neces~ 

si_ty or usefulness, the conduct of the gestor will simi

larly b~_ considered inutiliter. 195 

·· The gestor is not entitled to claim on the grounds of : 

negotiorum gestio i£ he prevented someone else from making 

· .. · th.e ·. exp~nditure out of his own pocket and not as a nego-

tiorum gestor, as in the c.ase of a relative of the domi-----
nus, who would have undertaken the affair out of a sense 

of piety and affection. 196 In this regard Wessels says: 197 
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"It is doubtful whether this rule ought to apply where 

th.e negotiorurn gestor can show that the person, 

who offered to manage gratis the affairs of the 

absent dominus, was not competent to undertake 

the burden." 

This would appear to be a correct approach, provided 

,it is.borne in mind that it will place a heavy burden 

of proof on the gestor as to the competence of the par~ 

ticular person. 

Finally it should be pointed out that, if the dominus 

should ratify the inutiliter management of his affairs, 

he will be liable on the basis of negotiorum gestio_or 

. . . 198 
-~ marn:late. 

2. 5 · · The Actiones Negotiorum Gestorurn 

.. On~e the requirements of negotiorum gestio have been 

_complied with and all the prerequisites for liability 
' ' 

are present, reciprocal obligations arise as between do-
._. -

. ··minus ·a1;1d gestor and reciprocal remedies become available 

~o ~hich the parties may have recourse with a view to 

exerc:;:ising their respective rights. These remedies are 

.:the ac:tio negotiorum gestorum directa, by means of which· 

·the dominus may exercise his rights arising from the 

negotiorum gestio, and the actio negotiorum gestorum con

:traci~~ which is the action of the gestor for the reco~ 

~ery pf the expenses or disbursements made or the dama

ges suffered by him during the course of the gesti_o. 199 
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The actfons arising from negotiorum gestio are based on 

the .principles of equity and bona fides. 200 In this re~ 

·gardr7ference is sometimes made to an actio negotiorum 

gestorum utilis, which in Roman law would appear to have 

been developed as an extension of the ordinary actio 

201 negotiorum gestorum. As Paul says, however, the 

d-iffereilce between the ordinary action { actio directa )202 

and the actio utilis, is a subtle one and it does not 

I 
really matter which is used1 since the effect of both_ is 

•• ·1· - 203 s1.m_1. ar. 

For pre~ent purposes, the actio negotiorum gestorum utilis, 

inso-far as its existence is justified, is of importance 

,because it is sometimes used in regard to the extensiori 

-_ .of negotiorum gestio beyond its normal bounds and appli-

~ation. As pointed out in the discussion of the animus 

negotia aliena gerendi and utiliter coeptum . .-.t 204 prerequ1.s1. es, 

~hen.these prerequisites are not complied with, an ab-. 

normal,•extraordinary, extended or quasi;:-_!!egotiorum gestio 

may._ still be construed, in which event the actio negotiorum 

gestorum contraria of the ges.tor fulfils the function ~ 

·of an enrichment action. As will be seen later, this en

richment action has been variously termed the actio titilis 

or-the extended ("uitgebreide"}, abnormal or extraordinary 

a~tio negotiorum gestorum. 205 

. . 

Liallility. irt terms of the· actiones negotiorurn gestorum 

does not terminate on the death of the gestor or dominuso 

Th . t . b 1 1 · 2 06 d h . e ges. or is o iged to compete the gestio an is. 
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heirs remain liable for any non-compliance with this ob-

ligation or other obligations of the gestor. Similarly.· 

the dominus and his heirs remain liable towards the gestor 

and his heirs in respect of the obligations of the do~inus. 207 

3 ·DUTIES OF NEGOTIORUM GESTOR 

Before the various rights of the negotiorum gestor are 

dealt \\'.ith, it may be convenient to look at the gestor 1 s 

duties arid obligations which accrue when he manages the 

.affairs of another. Among such duties, the fulfilment, 

of which the dominus may enforce with his actio negot.iorum 

gestorum directa, the most important are: the completion 

of the negotiorum gestio, the rendering of an account by 

the,gestor of his administration, the delivery of all that 
' . 

has accrued from the gestio and the proper, diligent and 

reasonable performance of the gestio, failing which the 

gestor may become liable for loss and damage resulting 

fro~ the gestio. 208 

3.1 Completion of Negotiorum Gestio 

Th~ gestor is obliged to carry out and complete all that 

h~ ~is.undertaken to do in respect of the unauthorised 

administration of the affairs of the dominus. 209 Thi:s 

includes doing all things necessarily related to the affair 

or affairs he has opted to manage. Hence, if the nego~ 

tiorum gestio is not restricted to a particular matter 

but r~1ates to a management of the business or affairs of 
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the dominu~ as a whole, the gestor must do all that is 

necess_ary for and incidental to the management of such 

business or affairs. The ratio for this principle is 

that, if the gestor undertakes the general administration-

of another's affairs, he must act as if he holds the latt~r'~ 

·general power of attorney to act on his behalf. The gestor 

wili .thus be liable for all relevant act3 of commission 

~nd o~ission in respect of the said business or affairs. 21 9 

·on the other hand, if the gestor has undertaken the· management 

of only one affair of the dominus, he is not obliged to 

manage.any of his other affairs, except insofar as such 

oth~~ aff~irs may be dependent on or necessarily related 

· 211 to the affair he has undertaken to man~ge. 

·In this Tegard the principle has evolved that the gestor 

.is·. not· permitted to abandon the affairs he has undertaken 

if the do~inus should suffer damages as a result thereof 

or if the dominus is not in a position to resume the affairs 

·hiini:;elf. 212 -This does riot, however, mean that the gestor 

mar requi~.,e the dominus to continue or assist with the . 

. affairs:once they have been undertaken even if the dominus 

shorild be able to do so. In the case of Hochmetals Africa 

(Pty) Ltdv Otavi Mining Co (Pty) Ltd, 213 this qualification 

~as lti6idly expressed in respect of a purchaser who had re

.• pudiated a· shipment of flint clay as not being in accor- _ 

·da~ce-~ith specifications, and then purported to sell it 

· to .a .third party at. a reduced price as negotiorum gestor 

{. 

. for th_e seller. The purchaser tendered the reduced price 

and demanded that the se11er de1iver to it the re1evant 
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biils of lading, in order to enable the third party· to_ 

obtain shipment and so to mitigate damages. The Court 

dealt with this• question in the following manner: 214 

"The applicant's counsel, however, made it clear 

that the heart of his client's case was its efforts 

to mitigate damages which the respondent would ul

_timately be liable for, and submitted that the appli

cant acted as negotiorum gestor for the respondent 

in reselling the clay to Andre, but said that without 

the bills of lading it could not give possession 

to the latter. Assuming this submission to be well 

founded, then it is by no means clear that, on appli

cant's own version, this was a case of the foundl_ing 

having been left on the doorstep which necessitated 

ari altruistic intervention. If in the circumstan-. 

. ces of this case the respondent was un·co-operative 

and refused to assist when it could have assisted 

the applicant in the task it took upon itself qua 

gestor to mitigate damages, would the applicant as 

gestor have been entitled to invoke the aid of the 

Court to compel the r.espondent to assist in mi tiga

tirig its own loss by ordering it to surrender.its 

·•security for payment of the purchase price'? It 

would be anomalous in the extreme if this were to 

be the legal position. It seems to be inconsistent, 

-. with the concept of negotiorum gestio that a gestor 

should have a right of action against his domihus 

to compel the latter to assist him in completing 

the administration which he took upon himself, as 

'in the present case, by exercising the right to sell 

the goods that were allegedly deteriorating." 

Tf·the dominus should die before the gestio is completed, 

the gestor must nevertheless complete the gestio and ful-

fil all his obligations arising therefrom. Should he· 
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fail to do so, the executor of the estate of the dominus 

will be able to claim fulfilment by the gestor of all, 

his obligations, inasmuch as the reciprocal actions of 

the dominus and gestor are transferred to their respec~ 

. · 215 
··tive heirs. 

In the event of the gestor 1 s death prior to the comple

tion of.the gestio or pending fulfilment by the gestor 

of hi.s. obligations in terms of the negotiorum gestio, 

the dominus may insist on completion of the gestio or 

.· fl,llfilment of the deceased gestor' s obligations by insti-

.. tutirig the actio negotiorum gestorum directa agains~ the 

216 ~stat~ ~f the gestor. 

Where there are severa·l gestores who conduct the affairs 

of a dominus, they are not liable in solidum: each ges

~ is liable only to the extent of his own share in the 

administration of the affairs of the dominus. 217 

3 • 2.. Rendering of an Account 

One of the primary duties of the gestor is to render 

to the ·dominus an account of the administration and manage

mer:>.t of the affairs of the dominus. 218 

The gestor need account only for what he has in fact 

.-
done and intended to do, and not also for those affairs 

~hich hav~ not been managed, provided, of course, he has 
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managed only one affair and not several affairs or the

affairs of the dominus in general, in which case other 

consid~rations arise. 219 

Likewise, when several gestores have managed the affairs 

of a dominus, each gestor need account only for the 

portion which he has himself managed. In this regard, -

Pothier tells us, the gestor differs from the mandatary: 

,~he~e several mandataries have been appointed to perform 

something, they all have uo account for the whole of.the 

performance, and not merely for that part managed by the 

· 220 particular mandatary. · 

. The.account itself must be complete and fully justified 

·by means of the relevant documentary or other evidence, 

in the form of receipts, vouchers or the like. 221 It 

may even be required that such proof be presented under 

· . 222 
. oath •.. 

·. As regards the presentation of the account by the gestor 

·· to the dominus, Pothier considers it to be a prerequisite 

that the gestor should tender his account prior to, or 

at 'least simultaneously with, his claim for reimbursement 

. of expenses or disbursements incurred by him during the 
: . . . . 

course·of the negotiorum gestio. The ratio for this·re-

·qµirement, according to Pothier, is that, because of t.he 

_synalla%matic (bilateral) nature of negotiorum gestio, 

.. the gestor may not make demand of the domirius without his 
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being prepared to fulfil his own obligations. Apart 

from ·this· consideration, ·the dominus must have the op-· 

.portu~ity to query the gestor 1 s account. If he does 

so. the. gestor must reply thereto andj in s~ch a case, the 

accourit must be debated. If the account is not attacked, 

however, after the dominus has been given opportunity 

to do so, the gestor is free to claim what is owing to 

him in terms of his account. 223 This approach was ac-

224 cepted.without comment by Wessels, where he says: · 

11 :i:t is a condition precedent to his recovering· 

his expenses that the negotiorum gestor should 

render a full account of his management together 

with.all documents, receipts and vouchers connected 

therewith"•••" 

··In the matter of McEwen N O v Khader, 225 the view expressed 

by ~o,t_hier and accepted by Wessels was held to be the 

·· correc~ legal position, as appears from the following . 

. d·. t. ·. 226 
1C um: · 

11 Negotiorum gestio is peculiar to the Roman Law and 

·has its origin in circumstances which prevailed.in 

·ancient times, circumstances which need not be 

·canvassed in this judgment. One possible coriseqi.lence 

.· of the unauthorised management of another's affairs 

may be to saddle him with the obligation to recompense 

·the_gestor who; unsolicited and without the knowledge 

of the dominus, took it upon himself to take charge 

.. · of the -affairs of the dominus. Ex hypothesi the 

-· dom;i.nus never was in a position to regulate his con

tractua1 re1ationship with the gestor and to prescribe 
· the.latter's obligations. The practical result of 
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rtegotiorum gestio is that a man discovers that 

another, during his absence, and certainly_ unbe

known to him, undertook the management of his 

affairs. The dominus may be faced with an actio .· 

contraria for reimbursement by the unauthorised.·· 

· · 11 agent 11 • It is true that he is entitled to avail 

himself of the actio directa and claim an account 

of the gestor 1 s administration. But how is he to 

know what was done without his knowledge and to 

·satisfy himself that he is liable to pay the gestor 1 s 

claim unless proof thereof is produced by the latter 

.·. to substantiate it? It should be borne in mind 

that the gestor would, in any event, have to satisfy 

:the court by the requisite degree of proof that he 

is entitled to relief. What, then, would be fairer 

than that·-one who has meru motu undertaken the manage

ment of the affairs of another should first render 

· an account of his administration before he is en

titled to sue for his expenses? This sort of consi,

deration obviously influenced Pothier in expressing 

the views he did. I am persuaded that fairness a.nd 

justice accord with those views, and that the law 

·. as stated by Pothier should be applied. This means 

that a negotiorum gestor is precluded from suing a 

dominus for expenses incurred in the unauthorised 

·administration of the latter's affairs until the 
. . 

gestor has rendered a proper account of such adminis-

tration·. 11 

. T~e above judgement has been severely criticised by pro

fessor' J E Scholtens in an article in the South African 

.· .... Law Journal. 227 The learned author refers to section VI 

of Pothier 1 s Traite de la procedure civile, where the action 

of the person who has managed the affairs of another. is 

discussed. ·According to Scholtens, Pothier is discussing 
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French law of procedure in both the said section of the 

·Traite de la procedure civile and inf 226 of the Appendice, 

· .so that the latter passage "is of doubtful authority for 
. . 228 

our law." Scholtens suggests further that the ques,:tion 

regarding the time when the gestor's account should be 

presented did not arise in Dutch practice, the reason 

.being, that the rendering of an account was not a pr~requi

sit.e for the action of the gestor. In addition, it should 

b~ borne ,in mind, according to the learned author, that 

the.institution of negotiorum gestio was introduced to 

· protect the. intere.sts of the dominus, and that the dominus 

is suff.iciently ·protected by the requirement of utiliter 

gerere on the part of the gestor~ He concludes: 229 

. "Obviously, in a lawsuit the gestor will have to 

substantiate and prove his claim, This may be a· 

balance due to the gestor on account of his receipts 
I 

and expenses in the course of his administration 

of another's affairs. It would appear, however, 

·that nowadays the claim of a gestor will more often 
,;, 

only consist, as it did in the present case, of a 

.few expenses incurred or an amount paid on behalf 

·of. the dominus. The rendering of an/account by.the 
' . 

g~stor, it is respectfully submitted, should not be 

.made a condit~on precedent for the gestor's action. 

··Otherwise, in cases like the present, a domimis might 

easily be provided with means to delay, if not to 

·. r frustrate, the well-founded claim of his gestor. 11 

It is submitted that there is considerable merit in Schol

ten's ·criticism, yet the authority of Pothier, as accepted 
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•. and confirmed in McEwen' s case, is beyond question, par

ticularly where Dutch practice has afforded no precedent 

irt this regard. The fact that Pothier might have been 

. writing about French practice does not detract from his 

authority as an exponent of the Europeanius commune, 

·,which-had no regard for national boundaries. On a proper 

_reading of the said passage of Pothier, it is hence 

clear that.the gestor should render an account of his ad'."" 

m{?istration prior to, or at least pari passu with, his 

claim for reimbursement of expenses or disbursements or, 

:for that matter,a claim by him for damages suffered du~ 

.. ring the course of his administration. 

3.3. Delivery of that which has Accrued 

The gesto·r is obliged to restore everything which he 

· has received from or which has otherwise accrued as a. 

result of his management of the affairs of the dominus. 

Thi_s includes everything which has come into the gestor' s 

handsand which is incidental to the s:estio, whether it 

be.in the form of property, capital,. interest on capital, 

fruits or profits which could, or should, have been collec

ted.230 Thus.in the matter of Grant's Farming Co Ltd v 
. . 231 

· Attwell . certain oxen belonging to an English company 

farming in the Orange Free State,·were seized, during 

<ll>. · the Anglo-Boer War, by a British military force which 

handed them for safe-keeping to a farmer in Griqualand 

West. · The latter in turn let them to a military contr_actor 
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· for -transport purposes. Thereafter the owners claimed, inter 

alia, an account of the profits earned under this contract. 

The Court held that the farmer was in the position of a 

negotiorum gestor and. should account for the profits. earned 

by th~ oxen and received by him. 

It is furthermore required that the gestor collect all 

.moneys owing by third parties to the dominus insofar as 

such moneys are payable as a result of his administration. 232 

If he .should be tardy in making payments of money due. to 

the doniinus, he may make himself liable for loss of inte-

rest on such money, unless he can show that any loss ·· · 

of interest or, for that matter, capital was lost through, 

no fault of his own. 233 Interest in such cases is calcu-

· lated as at the time of litis contestatio. 234 

Money. collected by the gestor and of which the domirnis. 

orily later became aware, cannot be ~etained by the gestor 

even -if the dominus did not claim it within the prescription 

P~l'.'iod.235 

Although the gestor must pay what he himself owes to 

· th~ dominus, he is not obliged to demand what is due to 

the.dominus·by others unless such obligation is incidental 

to hismanagement of the affairs of the dominus, the ra~ 

tio being that. he does not, in his capacity as gestor 

·have a ~eneral authority to exact payment of debts on 

behalf of the dominus.236 

53/ .. 0 



. \ 

-53-

If the gestor, who is also a creditor of the dominus, 

·should receive payments due to the dominus, he must use 

such payments to the best advantage of the dominus. 

He is hence not permitted simply to pay to himself the 

debt owing by the dominus to him if it is clearly more. 

advantageous to the dominus that another creditor be 

paid, such as would be the case where a debt bearing in

terest is to be extinguished rather than one bearing no 

interest. 237 

.Even· if money not legally due to the dominus has been· 

·. received on his account by the gestor, the latter canno~ 

retain it for his own benefit but must pay it over to 

.. the dominus. If, before paying over such money to the 

dominus or rendering an account in respect thereof, 

or before the dominus has approved the payment received 

by the gestor, the gestor should discover that it is not 

due, he may pay it back to the person from whom it was 

received and he will no longer be liable to render an 

account in regard to it. It is for the gestor to prove, 

however, that the said account was not due, since a pay

ment made to him is presumed to be due unless the contra-

.... b· - d 238 
ry· e prove. 

·The delivery of that which has accrued includes the cession 

to .the dominus of any action acquired by the gestor in the 

course of the administration of affairs. 239 
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3.4 Liability for Loss and Damage 

The;liability of the gestor £or loss or damage caused to 

. the dominus as a result of n~gotiorum gestio, has been, 

the.subject of much debate. 240 In general the principle 

i~ that the gestor is liable for all loss or damage in-. 

curred by the dominus, if. such loss or damage has been caused 

241 · by the fault of the gestor. The same considerations 

apply.where the dominus has lost interest as a result 'of 

· . 242 
.the gestor I s conduct. In this regard it is sometimes· . 

. sta.ted that the gestor is liable for all acts or omissions 

arising from his management of the affairs of the dominuso 243 

Where more than one affair is involved and the dominus has 

suffered a loss on the one hand as a result of the negli

gence of the gestor but gained a profit on the other 

through the good offices of the gestor, the loss may be 

'set off against the gain. 244 

:A· somewhat difficult ·question arising from the gestor 1 s . · 

1,iability for loss or damage, relates to the standard of 

. liability which should attach to the conduct of the 

gestor in his management of the affairs of the dominus • 

. . In Roman law, the general standard of liability of the. 

gestor, as expressed by the post-classical lawyer, 

Pomponius, was that the gestor should bear responsibility 

for his culpa (negligence in the widest sense) and dolus 
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(fraud). He continues to say, however, that his famous 

clasiical predecessor, Proculus, considered that the 

· 'gestor should? under certain circumstances, also be liable 

for casus {better known as casus fortuitus), that is, 

fortuitous loss or damage not resulting from any fault 

on the part bf t~e gestor. This would be the case where 

the gestor managed a novel affair which the dominus him.:. 

self would not have been in the habit of managing, such. 

as, for instance, the purchase of young and inexperienced 

slav¢s o.r the engagement in some or other novel enter...:.· 

prise. 245 · In a text relating to the remedies of co-heirs, 

Paulus suggests that the gestor should exhibit the same 

-diiigence in conducting the affairs of the dominus as.he 

would in respect of his own affairs. 246 Should he not 

do so, he would be guilty of so-called culpa levis iti rioncreto, 

a form of negligence which did not require the utmost 

·diligence to avoid. 247 On the other hand, a Codex text 

· -of 294. AD links the gestor' s standard of liability merely 

to dolus, culpa lata and culpa levis. 248 In the Institutes 

Justinian, however,requires a stricter form of negligence, 

· namely culpa levissima as it arises from the gestor's 

failure to apply exactissima diligentia. He submits 

.·. that th~ diligence which a persori is accustomed to apply 

in this own affairs is not sufficient, especially where 

someone else was in a position to administer the affairs 

withrnore diligence and care. 249 If the gestio were in-

spired by affection (a:ffectione coactus) or by urgent 

necessity (necessitate urguente), the gestor was liable 
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only f6r fraud {dolus) or gross negligence (culpa lata). 250 

Under certain circumstances his liability might even have 

bee,n restricted to casus fortui tus, 251 but in post-classical 

Romari law liability on this ground was excluded, unless 

·. the parties had opted, by a specific agreement, to visit 

the gestor with such form of liability. 252 This qualifi

cation is, of course, totally repugnant to the nature of 

negotiorum gestio, the very essence of which is its inde

pendence of any form of agreement or consensus. During later 

legal·deyelopment this anomaly was noticed and various 

explanations thereof were suggested, the general consen~ 

~ be1ng.that the said qualification must have been 

~n erroneous insertion. 253 

Roman legal precepts in regard to the gestor 1 s liability 
. . . 

remained the basis of the European ius commune and Roman-

.Dµ.tch1aw on the subject. A number of the early medieval 

writers, such as Odofredus, Cinus, Revigny and the Floren

t:i,ne lawbook {liber iuris florentinus), create the impres

sion that the gestor 1 s liability is limited to dolus {or, 

culpa lata) and culpa levis {in concreto), while he may 

even,.under certain circumstances, be liable for casus 

. . .· 254 
for.:f?µ1.tus. In general, however, the standard of lia-

bility required of the gestor was that based on dolus 

{or culpa lata) and culpa levissima {or culpa levis ip 

·•·abstracto), with reference, from time to time, of the 

· bona f:ides required of the gestor and the equity of applying 

·a strict standard of liability to him. Under certain 
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circumstances casus fortuitus was likewise regarded as· 

a forin of liability but this did not meet with general 

.·. ·. 255 
acceptance. 

As is to be expected, a number of the lawyers represen.:.. 

ting the European and Roman Dutch tradition, though accep-

ting the· Roman legal basis of the standard of liability 

applying to the gestor, extended the application of the 

relevant Roman principles and introduced certain variations 

and innovations into the law relating to such liability. 

Hence Domat suggests that the gestor should take the same 

care in managing the affairs of another as he would if 
, 

he had been appoint~d as the agent of such person. That 

would make him liable for his negligence or any other · 

fault including fraud, bad faith or lack of the greatest 

d:i.lig,ence. 256 He qualifies this statement, however, by 

·saying 7hat the gestor 1 s liability depends on all the 

surrounding circumstances: if the circumstances.are such 

that i•t would be a hardship on the gestor to be held 

. liable for the utmost diligence, his liability may be re-

duced to fault attributable to bad faith. This in turn 

will depend on the status of the persons involved, their 

relation~hip on the basis of friendship or close ties, 

the nature of the affair, the necessity of its management 

(for instance where it was done to prevent an attachme~t 

or sale in execution of the goods of an absent dominus), 

the--difficulties accompanying such management, the con-
- ·" ' 

duct of.the gestor and similar circumstances.257 
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Domat 1 s famous compatriot, Pothier, follows the relevant 

Roma~ legal priaciples carefully in his discussion of 

the gestor's liability but nevertheless provides a novel 

· _presentation of the theme. He starts off by saying that 

the g~stor must apply the same diligence as the mandatary 

in conducting the affairs of the dominus, his liability. 

being for dolus and culpa levis or culpa levissima, ac;... 

cording to the nature of the affair·managed. 258 At times, 

Pothie~ says, the gestor is also liable fo~ casus fortuttus, 

for instance where he engages in an undertaking which the 

dominus h~mself is not in the custom of doing: in such 

a case the gestor has himself to bear the losses resul

ting from the failure of the undertaking. 259 He concludes 

by referring to the case where the gestor 1 s only obliga

tion is to act in good faith when he conducts the affairs 

of another and is not liable for loss or damage caused 
., 

by imprudence or incompetence • This occurs when the af;... 

. . fairs of an absent dominus are abandoned and nobody has 

,come forward to take charge of the11\: in this ca~e no 
. . . 

blame attaches to the gestor who is incapable and iriexperien-

· ~ed in business yet undertakes the affairs tci prevent 
., 

·their.being deserted. The kind of negligence that such 

·4:·gestor is liable for is that which is contrary to good 

faith and may be equated with dolus. Yet Pothier in this 
. _,_, 

regard creates the impression that the standard of liability 

'in .. such a case is in fact culpa levis in concreto, inas-

.much ashe suggests that it is a form of dolus not to act 
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with the same care in respect of the affairs of another as 

in respect of his own. He relates this to the precept 
· . 260 
that.we should love our neighbours as ourselves. 

· 261 
~ith reference to the French lawyer, Automne, Groene-

wegen points out that, according to French law, the gestor 

was not liable for culpa levis. This seems a rather 

strange proposition, particularly when the views of Domat 

and P6thier are considered, and its correctness would 

··· appear to be doubtful. Groenewegen continues, however, 

to say that Dutch law leaves this question to the discre

tion of the judge, which discretion is apparently exer

c1seci with reference to all the surrounding circumstan-
262 

ces. 

In .his Censura forensis Van Leeuwen adheres to the relevant 

· Roman .legal principles in dealing with the liability of 

the gestor who, according to him, is bound by his dolus, 

culpa levis, culpa levissima and even casus fortuitus~ 

should.such have been caused by his fault. He too, ho.wever, 

advocates that the liability of the gestor should be left 

·. to· ~h~ discretion of the judge with reference to the· 

.. · state . and nature of the affairs in question. 263 This· · 

approach is shared by authorities like Voet 264 and Schorer, 265 

both of whom make direct reference to Van Leeuwen. 

·The standard of liability required by South African deci-
·, 

sion~ to date would appear to be that of the ordinarily 
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,prudent.man, although a greater or lesser degree of care 

maybe ·exacted if the circumstances should warrant it. 

266 In the m~tter of Jacobs v Maree, the gestor 1 s liability 

was related to his good faith under the circumstances~- In 

that case the gestor (defendant) sold certain onions_to 

the dominus {plaintiff), who did not take delivery be-

fore it appeared that the onions were rotting. Not knowing 

the whereabouts of the dominus, the gestor sold the onions 

· {on behalf of the dominus but without his authority) at 

less t4an the price for which the dominus had bought. In 

a claim for damages by the dominus, the Court held, on 

appeal~ in the following terms: 267 

"The onions were rotting, and as the defendant did 

not know the whereabouts of the plaintiff, he was 

justified, at all events, as negotiorum gestor, to 

do his best in the interest of the purchaser to whom 

the risk of loss attached eoo As the defendant-acted 

in good faith he was not in my opinion liable for_ 

damages. If he had sold the onions for more than 

theprice at which they had been sold to the plain-

_· tiff, he would have been liable for the difference, 

but he would have been entitled to receive the 

~iice at which the plaintiff had bought." 

'The concept of bona fides and a finding of liability 

_in accordance with the circumstances likewise came t<> the 

fore in the c_ase of Amod Salie v Ragoon. 
268 

The gestor 

(defendant) had removed and stored the goods of the dominus 

· (piai~tiff) after the latter's shop had been broken into, 
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but only after he had obtained a permit .. from the Landdrost I s 

office to do so. His intention was to prevent damage to 
,•".r' 

the goods which could be considered abandoned and likely 

to. perish. Thereafter the goods were commandeered by 

the Government • In a claim for the value of the goods, 

. the action of the dominus was dismissed. The Court referred . . ' 

to Voet, Commentarius ad pandectas 3.5.4 and held that 

the gestor was, in the circumstances, liable for gross 

· 269 
negligence only: 

"As a general rule the Court looks with suspicion 

upon all cases where one person interferes with 

and takes possession of the goods of another per

son, and in every such instance the Court must be· 

satisfied upon two points, first, that such person· 

took the goods bona fide and not with a view to be-

nefit himself in any way, and, secondly, that, 

having undertaken the care of the goods,. he was not 

guilty of such ~egree of negligence as the law 

holds to be sufficient to involve liability under 

the circumstances, .in other words that he discharged 

his duty with due diligence 0 • • The defendant was 

in the position of a negotiorum gestor, and the 

passage cited from Voet 3,5,4 is directly applica

ble. The defendant having taken possession of 

pl~intiff 1 s goods after the store had been broken 

into and when the remaining stock was in danger 

of perishing, would be liable for gross negligence 
. 1 " .on y o o. 

Iri the.matter of Lawrie v Union Government (Minister 

f J . . · ) 2 7 O th d · . . Am d S 1 . ' o ustice, e ec1s1on in o a 1e s case was 

dist;ihguished and the standard of 1iabi1ity of a nego-
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tiorum gestor expressed as "ordinary diligence." The 

facts were, briefly, that the owner of a motor car was 

arrested for drunken driving and his car;- detained.by 

the pcilice for safe custody. While so detained, the 

car was lost and later recovered by the owner in a da

maged .~ondi~ion. A claim for damages against the police 

succeeded and, on appeal, counsel for the police argued 

-that the detention _of the vehicle was a form of depositum, 

alternR~ively that it was a case of negotiorum gestio 

where the Crown's liability was limited to gross neg

ligence. The Court dealt with these arguments in the 

. 271 
following manner: 

_ "I!l my. opinion this is not a case of depositum; for all 

··. practical purposes it may be regarded as negotiorum 

gestio. In support of the argument that the nego-:- . 

tioruni gestor is only responsible for gross negli

gence reliance was placed on the decision in~ 

Salie v. Ragoon (1903, T.S. 100). The circumstan

ces in that case were special and the Court appii~d 

the statement of Voet (3.5.4) that there may be 

cases in which nothing beyond fraud and gross neg

ligence are to be made good by the gestor, for 

instance, where he undertook. the already
1
neglect~d 

aff~irs of a friend which were otherwise about to 
• 

perish. But, generally speaking, the negotiorum 

gestor must show ordinary diligence. "It is l~ft 

to the discretion of the judge, taking into consi..;. 

deration the different conditions and quality of 

· the business to see that the agent shows the degree 

of.diligence required by the nature of the business". 

See van Leeuwen Cens. For. (1.4.26-3). In a case 

1ike the present, where the po1ice take charge of 

a motor car in the possession of a person arrested, 
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I see no reason why the police should not be re

quired to exercise ordinary care in the custody · 

of it. It is, of course, a perfectly proper course 

for the police to adopt to take charge of a car 

driven by a drunken man. But that consideration 

.seems to me no ground for not requiring ordinary 

diligence from the custodian." 

In a further appeal,the judgement against the police was 

· upheld and the Court emphasised that the diligence re

quired of a gestor was that of "a reasonably prudent per

·sonunder the circumstances. 11272 

• A matter in which the gestor 1 s liability was carefully·· 

co~sidered, is that of Mohamed v Kamaludien. 273 The 

plaintiff (dominus) had deposited certain gramophone 

.recordi~ith the defendant (gestor) to be kept in the 

latter's store and sold on a commission basis. Later 

t~e defendant requested that the plaintiff remove the· 

records, failing which they would be stored with a third, 

-party at the plaintiff's risk and expense. When the 

··. pla:i.ntiff did not react to this request, the records were 

irid~ed harid~d over to the third party on the basis that 

. $6me of the records were for storage and others for 

·. stcirage· or sale on account, subject to commission. The 

th:ird·party hereafter went insolvent and, as no storage 

was_ pa"i.d .or offered, his trustee sold all the records.· 

The· plaintiff now sued the defendant for return of the, 

records or payment of their value. The magistrate gave 

judgement for the plaintiff, but on appeal this decision 
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was.upset. The Court referred, inter alia, to Voet, 

Commentarius.adpandectas 3.5.4, and held that, in the1 · 

__ circumsta~ces of the case, the applicable standard of 

liability attaching to the defendant, in his capacity· 

of negotiorum gestor, was that of fraud (dolus) or 

gross negligence (culpa lata)o The general ruie, 

however; as it appears from the judgement, is that the 

degree of negligence which a gestor should observe, is 

that of a prudent and reasonable man in the particular 

circumstances of the case. 

. C~urt reads : 2 7 4 

The relevant dictum of the 

"In my opinion, when a principal wrongfully-and 

in breach of his contract leaves goods in the p_osses

·sion of a person against that person's will and.to 

his manifest inconvenience and it thus becomes· 

necessary for the latter to act in relation there~ 

·_ to, his acts must be judged by the more lenient· 

standard set out by Voet in the second passage 

that I have cited and not by the harsher general· 

rule. Judged by that more lenient- standard, there 

can be no doubt e>f the correctness of the conduct 

· of the defendant in storing the records with Isma_il, 

·. _and giving the latter the right to sell such of·

them as.were not unsaleable. Indeed, even.judged 

.·_ by the more exacting standard, I can see no culpa 

whatever in his having done so: it seems to me just 

what a prudent and reasonable man would have done 

in the circumstances. 112 75 

The·. principles relating to the liability of the negotio:... 

rum_·gestor, as they had evolved from the above mentioned 
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autho.rities, are neatly put by Rubin: 276 

"In ~odern law, therefore, it would appear that 

these degrees of culpa are no longer of importance. 

The care which every person of ordinary prudence 

takes in his own affairs is, it is submitted, a 

proper me~sure of the care required of a gestor 

1n dealing with the affairs of another, provided 

that it is acknowledged that reasons may exist 

for exacting, in some cases, a greater, and per-· 

mitting in others· a lesser, degree of care ••• 

Once this general principle is accepted there is 

room for the special cases cited by the jurists~ 

not as cases calling for the observance of defined 

standards of care, but as examples of circumstan

ces which should be taken into account in deter-

. _mining whether the gestor' s ponduct corresponds 

.. to that of an ordinarily prudent man. 11 

As h~s-already been pointed out, where several gestor~s 

. manage _the affairs of a particular dominus, each gestor 

is pro parte liable for his share of the gestio and the 

. standard of liability reviewed above is applicable to 
. . 

~ach individual gestor. 27 7 

4 RIGHTS OF NEGOTIORUM GESTOR 

· The rights of the negotiorum gestor, arising from his. 

~ariagement of the affairs of the dominus, are, briefly, 

the right to be reimbursed for necessary and useful expen

ses he·has incurred during the course of the gestio, 
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a claimfor lost interest and income suffered as a re--
.r·' ··-
-, _ sul t _ of the gestio, the right to be released from obli-

-_ g:ations arising from the gestio and the right to a lien 

9n the· property of the dominus in his possession, pen:

ding payment of his expenses or losses resulting from· 

his -mailagement of the affairs of the dominus. Each of 

these rights will be dealt with in turn, whereafter: · 

it .may be convenient to comment briefly on the termination 

f t . t" 278 o _ nego iorum ges 10. 

·4~ 1 · ·Reimbursement of Necessary and Useful Expenses 

Undoubtedly the most important right of the negotiorum 

gestor is that which entitles him, by virtue of the actio 

negotiorum -gestorum contraria, to claini reimbursement of· 

-all neces::;,ary and useful expenses ( impensae necessariae 

and utiles) incurred by him during the course of th~ 

_manag~Dient of the affairs of the dominus, provided, - of 

- course, that nis conduct was reasonable (utiliter) under 

.the ·circumstances and that he has complied with the 

further prerequisites for negotiorum gestio. 279 In thi$ 
- . -

rega_rci. :Pothier compares the position of the gestor 

with that of the mandatarius. 280 

Neces~ary expenses (impensae necessariae) are always r~co-

- ·verable-where such expenses were necessary for the preser~ 
. . _. ·_ ..... 

_v.ation·of the thing or things to which the gestio was 

directed or otherwise necessary for the proper management 
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of the' affair or affairs in question. 281 

Useful expenses (impensae utiles) are likewise recoverable 

insofar-as they have been applied to improve the thing or 

things belonging to or circumstances;relating to the do-

.minus. in respect of the ma_nagement of his affairs. 282 

. ·. Under . the heading, d~penses non necessaires ( "unnecessary 

expenses"),Domat describes impensae utiles with reference 

to those expenses which are not utiles: hence those exP,en

ses incurred imprudently for a dominus who did not wish 

them to be incurred or who was not in a position ( f•inan- · 

· • cially, presumably) to incur them himself, fall to the 

·account of the gestor. This would be the case, for instance, 

whe~~ a gestor effects useless repairs within a house,· 

or makes changes not envisaged nor desired by the dominus 

-since burdening the dominus in this way would be 11 indis-

. • 283 
creet. 11 · . 

. · It seems clear from these definitions of necessary and 

useful_expenses that thegestor's right to be reimbursed 

. therefor is closely related to the requirement that the 

gestj.o should be utiliter coeptum. 284 If the gestor' s 
,, 

·conduct. was indeed utiliter at'the commencement of the 

gestio, he will be entitled to reimbursement of his ne-
'' 

cessary_ and useful expenses even if the gestio was not, ' 

irt _the, final event, successful. It is thus not necessary 

fof th~ gestor to show that the outcome of the gestio 
. . : . 

·was·. to the benefit of the dominus, as long as he can show 

'that, the expenses were reasonably incurred (sumptus utiliter 
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·. 285 
. factos)o. 

: . : f M E d C W . b B 286 11 In the case o c uen an o v ein erg ros, a se_ er 

of certain goods, purchased c.i.f. prior to the outbreak 

df war, insured such goods against war risk. In an ac

tion to recover the premium from the purchaser the Court 

held that insurance against the risk did not fall upon· 

287 theseLler, and allowed the claim on the following ground: 

"It seems to me, therefore, that this was a dis""" 

bursement which the .plaintiffs were reasonably en

titled to make, and I am disposed to think that 

they are entitled to recover this amount from the 

·defendant." 

An ina.ccuracy in this regard is expressed in the matter 

f 1 d Kl P k
. 288 o · · K ug an ug v en in: 

· 11 It seems to be clear law that a person who manages 

the affairs of another without a mandate from him, 

·has as a general rule a right of action to recover 

from him, inter alia, necessary and useful expenses 

incurred, if the person whose affairs have been 

~~naged has accepted the benefit of such unautho~ised 

management." 

Wess~~·s 289 likewise states that the gestor 1 s expenditure 

should have benefited· the dominus and that the gestor 

must prove "the actual advantage" to the dominus. Thi~ 

app'ro.acli. is clearly in conflict with the requirement of 

ut:ilitir coeptum, which demands no more of the gestor 

J 
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than initially reasonable conduct, regardless of the 

•.·outcome. of the gestio and regardless of whether the do..:. 

minus has received any benefit or advantage from such 

.. ·t·· 290 ges 1.0 •. 

,. 

There is, of course, no objection to the view expressed 

in Williams' Estate v Molenschoot and Schep (Pty) Ltd291 

that, where the conduct of the gestor was not utiliter, 

,a g~~tor 1 i claim for disbursements may be restricted 

to _the .actual unjustified enrichment of the dominus. 292 

It is not correct, however, as Wessels suggests, 293 that 

the recovery.of necessary expenses incurred by the gestor 

.should necessarily be related to the unjustified enrich-· 

· ·ment ·of. the dominus. Wessels relies on Voet, ·commenta...: · · 

rius ad pandectas 3.5.9, to support this proposition, but 

·it ·is submitted that this approach does not seem to be 

justified by the authorities and certainly not by Voet 

·; in· the sa1d passage, which deals primarily with the en-
. . . 

ric~ent action arising from the negotiorum gestio of 

. ! th~ gestor who has managed the affairs of the dominus 

for his owp benefit., (sui lucri causa) and not for that 

of th~ dominus. 294 

An example of inutiliter expenses incurred by a gestor 

is the·case where a gestor has, in the management of the 
. . '-

affairs of the dominus, spent more than he should reasbna-

· bly ha.ye done. In such a case he is entitled to rec~ver 

only what would, under the circumstances, be a reasonable 
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· - · · 295 
disbursement. 

When·a gestor has incurred expenses for the sake of 

pleasure or luxury (impensae voluptuariae) or on some 

other ground not related to necessity or usefulness, 

the conduct of the gestor will similarly be considered 

iriutiliter and he will not be entitled to recover such 

expenses. 296 

The gesto,r may claim reimbursement of both present and· 

future expenses, provided such expenses are necessary 

or useful as. described above. 297 Van Leeuwen refers to 

-
·the·gestor 1 s action µnder these circumstances as an actio 

-t·1·. 298 Wh h d . t 1 . ·t u i is. ·. y e oes so, is no c ear, since i seems 

that the principles that he is setting forth relate to 

theordinary form of negotiorum gestio which complies 

with all the prerequisites for the ordinary actio nego-

·tiorum gestorum contraria. It is submitted that such or

. d.inary · action will indeed be available to the gestor. 

•Ifthe gestor has received payments on behalf of the do

minus µuring the course of the gestio, he is entitled'tb 

-deduct his expenses from such payments and to pay the 

balance to the dominus. 29 9 

Where-the affair being managed is partly that of the gestor 

and partly that of the dominus, the gestor will have a 

claim.for .reimbursement of necessary and useful expenses 

71/ ••• 
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I 

only in respect of the part pertaining to the dominus. 300 

As has been pointed out above, the gestor should render 

an account of his administration prior to, or at least 

pari passu with, his claim for reimbursement of expenses 
. . 301 

or disbursements. 

4.2 Claim for Lost Interest and Income 

The negotiorum gestor is entitled to claim interest on 

money expended by him out of his own pocket or by way 

of a loan during the course of a gestio, on the basis 

that .such interest was lost to him as a result of his 

management of the affairs of the ·dom1nus. 302 In a Codex

text the ratio for this principle is described as bona 

fides, even if the gestor should have been swayed by 

pecessity to manage the affair in question. 303 

·· The right to claim interest is, in any event, in accor

. dance with the principle that a gestor is entitled to · 

be. ·recoinpensed for all his expenses, past or future (guidguid 

eo.nomine vel abest ei vel afuturum est). 304 This right 

1s, as may be expected, tempered by the requirement that 

the ·gestor should have acted utiliter in running up the 

inte~est. 305 If, therefor~, he has contract~d a heavier 

bu~den of interest thab the particular affair justifies, 

the dominus will not be liable for such interest, 306 

·· except, perhaps, on the basis of unjustified enrichment, 

72/ ••• 
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.as in the case where the gestor has incurred heavier 

.· .. expenses than he should reasonably have done. 307 

A warm debate in the Roman-Dutch law revolved about the 

question whether interest was payable as from date of 

expenditure or only from the date of litis contestatioo 

An early decision of the Hof van Holland stipulates. clearly 

that interest is claimable as from the date of expen

diture:, being the date as from which the gestor 1 s loss 

• · · . 308 
of interest commences. Groenewegen, however, expresses 

·the view that this rule, originating in Roman law, has be

come abrogated in both France and Holland, insofar as _, 

interest may be claimed only from the time of litis con

testatio~309 Groenewegen 1 s view is accepted without demur 

310 . 311 by Voet and Schorer, but rejected by Van der Keessel 

and Van der Linden, who prefer the Roman principle and 

·follow the said decision of the Hof van Holland. 312 

We\;s~ls criticises the approach adopted 

Voet in the following terms: 31 3 

by Groenewegen and. 

"It is difficult to see why the principle of the 

Civil Law should not be followed, for the negotiorum 

.. gestor is deprived of the use of his money and the 

dominus is benefited. If the negotiorum gestor 

· borrowed the money at interest, the dominus would 

, b.e liable for capital and interest. It is not as 

· · · though the loan is necessarily for a short period 

for, the domin~ being absent, a long time may 

· elapse before a claim can be made upon himo 11 
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Rb . . ·1 t· t 314 u 1~ expresses a simi ar sen imen: 

·"Notwithstanding the weighty authority in its favour, 

it is difficult to justify this departure from the 

clear terms of the Roman law. It can hardly be 

justified on equitable grounds for there seems t9 

be no reason why a gestor should not be compensated 

when he has been deprived of the use of his money 

because he has spent it in the interests of the 

dominus. 11 

It is respectfully suggested that this criticism is com

pietely justified, inasmuch as the basic principle re

.mains that the gestor should be recompensed for all his 

necessary and useful· expenses, both present and future 

.and for all loss or damage suffered by him. Loss qf in

terest as from the date when such interest commences to 

run·must surely be .included, in its entirety, in the.loss 

which should be recompensed in accordance with the said 

.Principle. 

It is not only loss of interest which the gestor may 

clai.Jn, but also loss of income or any similar loss·arising 

from his management of the affairs of the dominus. This . . .. 

is implicit in the gestor 1 s right to be compensated for .. 

whatever loss or damage he has suffered as a result of 

the negotiorum gestio (guidguid eo nomine vel abest ei 

vel. afu:t:;urum est), provided, of course, that he has com-

. plied with all the prerequisites for a claim by means of 

the actio negotiorum gestorum contraria. 315 
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The gestor is not entitled to any reward, remuneration 

_or salary for his services. This principle was firmly -

entrenched :in the European ius commune and Roman- Dutch · 

law~ a: comparison sometimes being drawn between nego-:

tiorum gestio and mandatum in this regard. 316 

A contrary Roman-Dutch opinion, however, is that of 

·Van Leeuwen, who expresses the view that, if a gestor·has 

been accustomed to receiving a salary for the management 
\ 

·. of -affairs, and the dominus is in the habit of paying a 

salary for the administration of his affairs, a salary 

- should then indeed be paid. The situation is different, 

-- acco_rding to Van Leeuwen, where such custom in regard 

to_salary has not prevailed. 317 It is submitted that 

this view cannot be correct, when the weight of common 

.law-authority is considered, except, perhaps, in the 

'special case of bergloon - the remuneration paid in the 

.c~se of.the salvage of property at sea. 318 In this regard 

VanBynkershoek refers to the great effort required to 
l 

. recover a vessel captured by the enemy and asks the rhetori-

cal·question why the recuperator should not be rewarded 

in such circumstances. He concludes that, where the 

·_ recuperatio has been utiliter, the recuperator will.have 

-the ordirary actio negotiorum gestorum (contraria) to 

claim reimbursement of his expenses. He will also, however, 

on the grounds of equity, have an action to claim remune-

ration for his salvage of the stricken vessel. 319 
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Van der Keessel critises Van Bynkershoek in his commentary 

on the ,Inleidinge of Grotius and confirms the majoritY. 

view that no salary or remu.neration may be claimed by 

·a.negotiorum gestor. Van Bynkershoek 1 s opinion relating 

to a salary for the gestor is of so general a nature, 

says Van der Keessel, that it may be considered to be.applica

ble to all forms of negotiorum gestio. But it is clear 

that it should apply only to the case where a shlp has 

been captured by the enemy and recovered: in such a 

case the gestor {recuperator) should be rewarded for the 

danger and effort to which he has been exposed and he 

should ~eceive no less than the saivage remuneration 

· (servatf'<Hum) granted to persons who salvage wrecks. 

Van·der Keessel expresses grave doubt, however, as to 

· whether the gestor may, in any other case, claim a salary, 

since such claim would be in conflict with the nature of 

··. negotiorum gestio, which arises from benevolence and 

. friendship. The reason why the gestor is granted an. ac-tion 

-~~ th~t his services should not cause him prejudic~: it 

·is not directed at the making of profit. The Roman prin-

c1ple in this regard has been received unchanged into 

Roman-Dutch law and contrary opinions should be rejected. 3 ZO 

Although this criticism by Van der Keessel of Van Byn~ 

kershoek appears to be somewhat unjustified, inasmuch as 

the latter clearly refers to the case where a ship is 

salvaged or recovered from enemy hands, the opinion expressed 

by Van der Keesse1 with regard to the basic nature of 
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:and principles applicable to negotiorum gestio cannot : 

be.faulted. There seems to be little doubt that, in 

'· Roman-Dutch law, except in the exceptional case of salvage 

ofa ship in distress, there was no question of any re.:... 

·-• muneration, reward or salary forthcoming to a gestor 
. · · · 3 21 

who had managed the affairs of another. 

In South African case law the legal position relating to 

·. rei11W1eration of a gestor has likewise been clearly defirted. 

In the matter of Williams' Estate v·Molenschoot and Schep 

{P-ty) Ltd, 322 the Court dealt at length with the comniori 

law·authorities and concluded definitively that the gestor 

was not entitled to any remuneration. In this regard the 

Court made the following interesting comrnent: 323 

"I.may add that I am not sorry to see this lirnita~ 

tion on the right of action of the negotiorum gestor. 

·. With it, the dominus is in less danger of having onerous 

services thrust upon him: nobody usually can ob-

ject to paying for things at absolute cost price.· 

·But without it, even though there are other safe-

guards into which it is unnecessary at the moment 

to enter, he might not be by any means so safe: the 

- out-of-work carpenter or builder (or even the mason) · 

looking for a job might well be a menace in such 

· .. circumstances. 11324 

The suggestion in Grant's Farming Co Ltd v Attwe11 325 

·and Lewis Brothers v East London Municipality 326 that· 
. . .· . . 

reasonable compensation may be paid for services render~d 
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by a g,e.stor are not, it is respectfully submitted, in· 

. accordance with the weight of authority. 327 Nor is· the 

.view expressed by Wessels in regard to the payment of 

lfa fair wage" consistent with such authority, however· 

b·1 1.·t 328 . reasona e may seem: 

11 0n principle, the negotiorum gestio of the Civil' 

law is a gratuitous act and therefore as a rule the 

unauthorised manager cannot claim a salary. rt· 

is doubtful whether our courts would regard this 

rule as rigid. A mason finds that the house of 

an absent friend requires urgent repairs. He 

does the work himself. Why should he not recover, 

over and above any money he has expended, a fair 

wa~e for his work?" 

As 1.n Roman Dutch law, the only apparent exception to 

the rule: relating to the non-remuneration of the gestor 

arises.from the "salvage cases", which may be considered 

an_e:icceptional form of negotiorum gestio. A reasonable 
.. ·. 

reward for.salvage services has long been accepted as 

part·of South African law. In Table Bay Harbour Board 

v. New ze·aland Steamship Company. The 11 Papanui 11 ,
329 the 

following principles in respect of the amount of remune

raii6n payable in salvage cases were accepted by the 

11 (t)n estimating the amount to be paid the Court 

will take into consideration a number of things, 

v£z, the value of the property saved, the actual 

peril from which it had been saved, the possibi~ 

lity of assistance from elsewhere, the state of 
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the weather at the time the services were rendered, 

the degrees of risk and peril incurred by the sal

vors, the degree of labour and skill exerted by 

them, the value of the ships, boats, etc,employed 

in the salvage, the time occupied, the injury or· 

loss of any kind to the salvors, and the fact of 

human life being saved. 11 .. 

·rt is submitted that the said principles would still be 

· applicable in modern law. 330 

· 4. 3 Re.lease from Obligations 

A well-~stablished right of the gestor is that he may 

irtsist on being released from obligations entered into 

.by him during the course of the ·administration of the 

affairs of the dominus~ 

That .this was the position in Roman law appears clearly 

from a text of Gaius incorporated in the Digest of Justi-, 

nian,·namely, that the gestor has an action whensoever 

"he has o~ligated himself to another in respect of 

the affair of the absent (dominus)o 331 

.Domat accepts the Roman principle by stating that the 

person whose affair has been properly managed, is obliged 

t·o the gestor, who has taken the trouble to manage such 
. ' . 

affairs, to release him from the consequences of his 

ac:l.min:istration: this includes to perform what he has 
. . . . ·. 

underta;ken, to indemnify him in respect of obligations 

he.has incurred and to ratify that which he has done 
.. ·. 3,3 2 
well •. 

- - I 
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J>othier expresses the view that the actio negotior11m 

gestorum contraria has two objects, namely to reimburse 

the· gestor for the expenses incurred by him in managin'g 

the affairs of the dominus, and to discharge him from 

the obligations he has contracted during the course of 

the. gestio. As an example of the latter, Pothier refers.· 

. to"the case where a gestor has contracted with workmen 

· -to effect repairs to the house of the dominus. Insofar 

as he has contracted in his own name the obligation to 

·pay the workmen for their work, the dominus should 

.provide the gestor either with a receipt indicating that 

he: (the dominus) has paid the creditors towards whom the 

gestor was obligated, or a discharge in terms of which 

the creditors accept the dominus as debtor in place of. 

th~ gestor and hence release the latter from further 

:l;j.ability. Should the dominus fail to furnish such re-
•, . . . . 

ceipt or discharge, the gestor may claim from him payments 

of the amounts he ( the gestor·) is obliged to pay, subject 

to the qualification that the gestor is not entitled, 

by·his own inadvertence, to incur greater obligations 

thari are· strictly necessary for the management· of affairs 

in question, since the dominus is obliged to release 
. . . 

the gestor only from obligations which were necessarily 

incurred. 333 This. qualification is clearly an application 

of the utiliter-requirement: obligations unnecessari~y 

.· incu.rr·ed by the gestor will probably be considered inutiliter 

·and bar him from the ordinary remedies available to him. 334 

In his discussion of the gestor 1 s rights, Van Leeuwen 
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describes the gestor 1 s right to be released from obli-

gations as an example of compensation for loss or damage 

he may suffer in the future, as compared with loss suf

fere~ by him in respect of expenses already incurred or 

loss-resulting from his inability to obtain what he 

would otherwise have obtained. 335 

The weight of Roman-Dutch authority accepts the right 

of the gestor to be released from obligations incurred 

by him during the course of the gest!.£ without qualifi

c~tion, other than the gestor 1 s obligation to comply 

with the ordinary prerequisites for negotiorum gestio. 336 

The.re is no doubt that this is also the position in mo

dern South. African law. 337 

4.4 Lien on Property of Dominus 

One of the advantages accruing to a gestor who has made 

_disbursements for the dominus during the course of the 

gestio, . :iis that he has a lien on any property of the·· 

domi~us~_ insofar as such property is in his possession·. 

or. under his control, pending payment to him of his 
. 8 

necessary and useful expenses. 33 

Thisappears to have been the position in Roman law and 

later'legal development, 339 as strikingly illustrated 

by Christinaeus with the following example from one of 

his clecisiorres: 
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'.'When someone buys an article, which was captured 

by the enemy, with a view to returning it to the 

(rightful) owner, the question arises whether he· 

has an action against such owner for reimbursement 

'of the price and interest? ~twas held in the 

.affirmative, with reference to the case where the, 

enemy occupy the castle of another during wartime 

and the owner is unable to expel them: if the 

. nei,ghbour of the dominus should recapture the castle, 

suffering damage ·in the process, the dominus will· 

be obliged to reimburse the gestor for the expenses 

he (the gestor) has incurred in recapturing the 

castl_e; the gestor is not obliged to restore the 

castle to the dominus before he has indeed been 

reimbursed. 11340 

The common law principles i?- regard to the gestor 1 s lien 

pending reimbursement of his necessary and useful expenses, 

·. appear to have been accepted in the matter of New Club 

· 341 
Garage v Milborrow and Son. In that case a garage 

o~ner expended money on the repair and maintenance of 

a motor car which had apparently been hired and never 

returned to the lessor. At the time the said expenses. 

were ·incurred, the garage owner did not know.who the 

real owner of the vehicle was. After he had discovered 

the true position, he retained the car, with the tacit 

conE?ent· of the owner, it would seem, and he now claimed 

an .. additional amount for storage. 
• I On appeal against a 

magistrate's decision allowing the claim on the ~round 

that,th~ garage owner·had a lien on the car, the Court 

foun~ that the garage owner was in the position of a 

1 · negotiorum gestor and that he indeed had a lien, bas_ed 

on the 'prihciples relating to unjustified enrichment, 
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as appears from the following dictwn~ 342 

IIAnd for all the expenses, both useful and necessary, 

the respondent, as bona fide and innocent possessor 

of the car, had a lien on the car, resting on the 

equitable principle that no one shall be enriched 

at the expense of another. 11343 

It is important to note from this dictum that the gestor's 

lien is not merely related to, but directly based on the 

pr;inciple of unjustified enrichment. This may be explained 

··.by the fact that the actio negotiorum gestorwn, in its. 
·- ,-

·exterided.form, has the function of an enrichment action 

and. plays an important part as a special kind of poss.essory 

renieciy, as w.ill be seen later. 344 On the other hand the 

lien -0~ right of retention (ius retentionis) has, in 

South African law, for many years been made to depend 

on the principles relating ~o unjustified enrichment, 

:regardless of whether the institution of negotiorum ge·stio 

:is'·present or not. 34 5 

Iri the .case of Wessels v Morice, 346 the defendant impor

ted certain cattle from England at the request of the 

,plaintiff.· When the cattle arrived on the plaintiff 1 s· 

'.tq,Eree State -farm, they were rejected. by plaintiff on the 

ground~ that they were not up to standard while the 

price was too high. The defendant thereupon requested 

that the plaintiff rail the cattle back to him, but, 

owirigto certain veterinary restrictions, the return of 
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the cattle was delayed. In view of the expenditure which 

the plaintiff had incurred in respect of railage,feeding, 

safe custody and other expenses, he exercised a lien and 

refused to part with the cattle until his said expendi~ 

ture had been paid. While exercising and maintaining 

his l~en~ it would appear that the plaintiff incurred 

furthe_r costs, which costs he likewise claimed. The 

Cou'rt regarded the plaintiff a "necessary agent 11 - an 

English legal term which is roughly equivalent to nego-

tiorurit gestio347- for the defendant and as such he was· 

· erititled to reimbursement of his expenses, but only until 

he (the plaintiff) could in fact have returned the cattle 

to the defendant. After such time the plaintiff was en

·titled to a lien but not to the reimbursement of further 

costs resulting from enforcement of the lien. In this · 

regard the Court said: 348 

"This being the position, in view of defendant's 

request that the cattle should be sent back to h_im, 

we must regard the plaintiff as holding the cattle 

as a necessary agent for the defendant until they 

.could be returned to his principai, whom he rightly 

regarded as the owner. Up to the 3rd August, there-

·fore, :tt was inevitable that the expense for keeping 

the animals must be incurred by or on behalf of 

the plaintiff, and the question of lien does not·. 

arise. There can be no question that so far the 

~laintiff is entitled to succeed (Theron v. Africa, 

10, s.c., 216)0 But, after the permit had been ob

tained, and the cattle could have been returned 

it appears to us that, though quite within his rights 

in refusing to part with them until his expenses 

were paid, holding as he still did on account 
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· · -·of: the owner who had asked for their return, the 

plaintiff, in these circumstances, was debarred 

from making any further charge for keeping the 

c~ttle merely to enforce his lien (see Somes v 

British Empire Shipping Co., 8 11.L.c., 338). 

In the case cited the question was whether a per-

- son, who having a lien upon a chattel, chose_ to 

.keep it for the purpose of enforcing his lien, 
.. ~· 

could.make any claim against the proprietor for 

so keeping it. The House of Lords was decidedly 

of opinion that he could not, and on principle 

we take the same view. 11 

Apart from the objection which may be taken to the use 

·of the term "necessary agent", the ratio of this judgement 

- raises certain questions. It may be said that a gestor 

who chooses .to exercise a lien in order to exact payment 

-0f his rtecessary and useful expenses incurred to date, 

isno·loriger a gestor in respect of the costs involved 

-in enf9rcing the lien. On the other hand, it may be argued 

that the exercise of the lien is simply a continuation 

.of the gestio, so that the costs incurred in enforcing 

- the lien may be claimed, provided the gestor 1 s conduct 

was ~tiliter. - Alternatively, the exercise of the lien 

may be 0 _considered a new and independent act of negotiorurn 

gestio, _albeit not the ordinary form thereof. In such· 

_-__ ."a ~ase:the gestor would be entitled to claim at least 

the ~ourtt .·by which the dominus has been unjustifiably 

·enriched as a result of the enforcement of the lien. 
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The expense involved in feeding the cattle and maintaining 

them in good condition would be expense that the dominus 

·himself would have had to bear, so that, if he were not 

to reimburse the gestor for such expense, he would in-

. deed be unjustifiably enriched, to the obvious detriment 

of the gestor. 

4 • 5 ·. Termination of Negotiorum Gestio 

· Although the question of termination of negotiorum gestio 

is not, strictly speaking, a right of the gestor, it is 

. convenient to deal with this subject at the conclusi:on· 

·of the discussion of the gestor 1 s rights., inasmuch as_.· 

the termination of the gestio has the effect of termi

nating the rights and, for that matter, the duties of 

·· the gestor. 

The· usual ·forms of termination of o·bligations are, it is 

submitt.ed, also applicable to negotiorum gestioo Hence; 

:i,f the gestio has been performed, in the sense that it 

has b~eQ completed, the reciprocal rights and obligations 

arising.therefrom are extinguished. 349 On the other 
. . . . 

hand liability in terms of the actiones negotiorum 

gestorum does not terminate on the death of the gestor 

·. or domfnus. Inasmuch as the gestor is obliged to com-

pl~te_. the gest!.£, his heirs remain liable for any non

CO!l\pl1.ance with this or, for that matter, any other 

obligation of the gestor. Similarly the dominus and 
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his heirs remain liable towards the gestor and his 

heirs. in respect of the obligations of the dominus. 350 

Negotiorum gestio may also be terminated by agreement 

between the parties. This may be an agreement simply 

to release the gestor from his obligations, with the 

· effe.ct that the reciprocal rights .. and duties of the 

parties.are ended, or it msiy take the form of a novation, 

•. in terms of which the negotiorUin gestio is transformed 
,. 

into, say, a contract of letting and hiring of services 

(locatio conductio operarum) or letting and hiring of 

work -( locatio conductio operis). 

Where the dominus has ratified the gestor's management of 

•hi~· affairs, the negotiorum gestio may be transforme~ 

into the contract of mandate (mandatum) and the relation

. sh.ip. between dominus and gestor becomes similar to that 

between principal and agent. 351 

Subject to what has been said above in regard to the 

gesto~'~ liability for casus fortuitus under certain 

circumstances, 352 the gestor's liability ceases and-✓ 
the gestio is terminated when performance or completion 

thereof is made impossible as a result of vis maior 

or,cast1s-fortuitus . 

·Negotiorum gestio may also be terminated by prescription, 
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In a text from the Codex it is said that prescription 

in the form of longi temporis praescriptio, 353 is not 

applicable to the actio negotiorum gestorum directa of·. 

the dominus, so that tardiness by the dominus in pursuing 

his action on account of, for instance, military acti-

vities, will not create any obstruction to his right 

to ·institute the said action. 354 In his commentary on 

the said text and with reference to another Codex 

· text., Brunnemann, however, suggests that the prescrip

tive period for this action is thirty years. 355 

Pothier' refers to the interesting case of a gestor who ·· 

i.s himself a debtor of the dominus and fails to exact 

payment from himself before the prescription period lap

ses: if he should raise the defence of prescription ·,. 

against.a claim by the dominus, the latter may replicate 

t~at hi is not entitled to rely on prescription on th~ 

ground t.hat he was obliged to exact the said payment 

piior.to·the lapse of the period of prescription. 356 

T}:le old Prescription Act, No 18 of 1943, refers, in sec

ti~rt 3(.2)(c), to a prescriptive period of three years 

in.respect of contracts, actions for damages, the actio 

·doli a~d the 11 condictiones indebiti, condictiones sirt~ 

·catisa and prooeedi.ngs at common law for restitutio in 

•integrum, 11 while no reference is made to negotioruin 

gestio or the actions arising therefrom. In the matter 
/ 

of Vryburg School Board v Cloete,357 however, it was 
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held that sections 3(2)(c)(ii) and (iii) of the said 

•. Act were not confined to claims arising from contract, • 

so.that it would appear that the actiones negotiorum 

· ·· gestorum directa and contraria prescribe after three 

years _and not, in terms of section 3(2)(e)(iii) of the 

~aid A6t, only after the lapse of thirty years, as 

Rubin.suggests. 358 De Vos states the legal position 

in.this regard correctly where he says, with reference 

to the Vryburg School Board-case: 359 

11 Die uitwerking van hierdie beslissing skyn te 

wees dat enige vorderingsreg om die prys of waar

de van goedere of dienste, of vergoeding daarvoor, 

te eis hoedat daardie reg ook al ontstaan het, 

na drie jaar verjaar. Dit sluit m.i ook die eis 

van die gestor in. Al kan hy nie vergoeding eis 

vir wat hy self gedoen het nie (behalwe vir sover 

hy deur sy optrede iakomste wat hy andersins sou 

gehad het, verbeur het), eis hy tog vergoeding 

vir hierdie bewese dienste en verrigte werk wan~ 

neer hy vergoeding eis vir wat hy uitbetaal het 

of nog moet uitbetaal aan mense wat hy gehuur 

het om die werk te doen. Regtens is dit tog hy 

· .. wat die dienste bewys het. 11 

Section 5(1)(d), read with section 5(2), of A6t 18 of 

194j s~ates that the period of extinctive prescription 

.. begiris·.t.o run 11 from the date on which the right of ac

tion .first accrued against the debtor. 11 In the case 
·. -_ : -· .- .. 

of· 1:>o·th the actio negotiorum gestorum directa and con- . 

traria i.t is-submitted that the right of action accrues 

once· the gestio is completed, subject, however, to the 

89/ ••• 



-89-

provisions of section 7 of the Act in regard to the sus-

.. f . t· 360 pension o prescrip ion. 

The present Prescription Act, No 68 of 1969, likewise 

stipuiates a period of three years for the prescription 

~f the.actiones negotiorum gestorum, 361 as appears from 

secti~n-ll(d) of the said Act. Subject to the provisions 

of se~iion 12 of such Act (as regar~suspension of pre

scription), it is suggested that, as in the case of 
.. · .. 

the old Act, prescription begins to run when the gestio 
. . .·· 362 

.is completed. 

5 . · NEG0TI0RUM GESTI0 AND UNJUSTIFIED ENRICHMENT 

Negotiorum gestio and unjustified enrichment have in 

common.that they are both frequently classified as lfquasi

cont_racts", inasmuch as they give rise to liability 

freciprocal rights and obligations) in a manner somewhat 
. . 

similar to contractual liability), but without the essen;... 

ti~l element of a contract, namely consensus between the· 
I 

parties, being present. 

The various aspects of negotiorwn gestio have been dealt 

with in chapters 1 to 4 above, with reference from tim~ 

to time to the fact that the liability of the dominus 

i·s sometimes limited to his actual unjustified enrich

ment,: as in the case where the gestor Is management of 

th .ff.. f th d . h b . t·i·t 363 · • · e a airs o e ominus as een inu i i er • This 
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relates to the interesting phenomenon that the action_ of>

the negotiorum gestor, that is the actio negotiorum ges~ 

torum contraria is, under certain circumstances, an en

richment action in that the gestor 1 s claim is limited 

to the extent of the actual.(unjustified) enrichment of 

.the dominus as a result of the management of his affair.s 

l -by the gestor. \ . 

. Befo-r.e these circumstances. are enumerated, it must be·· 

pointed out that Roman law did not recognise independent 

"enrichment actions" in the usual sense, but it was well 

acquainted with certain general rules or principles of 

equity which gradually became associated with particular 

actions. Such a general equitable principle is the well 

. ' . known dictum of the Roman jurist Pomponius: "For it 

is by nature equitable that no one should be enriched , 

(literally "~ade richer") to the prejudice of another~ 11364 

In this regard "enrichment" or, more accurately, 11unjus

.t:i,.fied-~nrichment11 is usually defined as the situation 

_which arises when the estate of one person is unjustifiably 

_increased at the expense of another, without any recog- •· 

riised or acceptable legal ground or justification for such 

'\. iricI'easebeing present.3 6S 

. . . . . . . 

In.order to remedy the inequitable situation which arose 

· whe~ unjustified or unjustifiable enrichment occurred,, 

· .. Roman law and, by way of the reception process, Roman:-

Dutch law, developed a number of actions, the most im-
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·. portant of, which were termed condictiones. Among such 

.c6ndictiones were the condictio indebiti, condictio ob 

turpem (vel iniustam) causam, condictio ob causam datorum 

(or-causa data causa non secuta) and the condictio sine 

. · · 366 
causa. The function·of the condictio was simply to re"'." 

cover that which had been unjustifiably transposed from 

. · one estate to another. 

The Roman enrichment actions, as received into Roman

Dutch law and developed by Roman-Dutch lawyers and courts, 

have become part and parcel of South African law, subject 

to the proviso,, however, that, despite the fact that 

Roman--Dutch law apparently recognised a gen·eral enrich-

: ment ~ction, 367 the Appeal Court has decided, in the matter 

of. Nortje en •n Ander v Pool N o, 368 that no such general 
6 , , 

· enrichment action exists in South African law. 3 9 South 

African: courts are hence required to apply the existing 

:enrichment actions, insofar as they may have developed 

· 1.il accordance with the considerations of practice. 370 · · 

Among such enrichment actions is the actio negotiorum 

_gestorum in its extended form_ which, from Roman times, 

dev~loped as an action entirely independent of the va-

rious condictiones or allied enrichment actions. It is 

this a~tibn which demands closer consideration and, for 

· that m'atter, greater recognition, as will be pointed 

·. out in ·.the ensuing discussion. 
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· • 5. 1 .. · The Actio Negotiorum Gestorum as an Enrichment Action 

The actio negotiorum gestorum in an 11 abnormal","extraordi

nary11 or "extended" form came to the fore and developed 

.significantly from as far back as Roman times. In such 
. . 

-.forni it· in fact fulfilled the function of an enrich~ 

~ent ~~tion, although there was a certain amount of 

confusion as to the true nature of the "ordinary" or 

· 11 normal" form of the action and certain authors created 

the.impression that all actions arising from negotiorum 

· . . . hm . 371 gestio _were enric ent actions. 

1here.~re four main instances in which the gestor 1 s 

· ·. claim is limited to the extent of the actual enrichment 

of the domi~us, namely: (a) where the gestor has admi-'-

. nistered the affairs of a minor; (b) where he has mala 

fide administered the affairs of another for his own be-

nefit; (c) where he has administered the affairs of 

~nother ih the bona fide belief that they were his own; 

· ·(d) where. he has administered the affairs of another 

contrary to the express wishes of the dominus (domino 
. . 

.. prohibente). 

Under certain circumstances the actio negotiorum gesto...;;_''' 

rum·fµlfils.the function of a possessory remedy and in 

· t_his way has paved the way for a far more extended ap

plic,ation of such action as an enrichment action than 
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has hitherto been accepted or even realised. Each of 

the aforesaid instances wi·11 be dealt with in turn. 37 2 . 

5.2 Administration of the Affairs of a Minor 

When the dominus or gestor in a negotiorum gestio rela-

t:ionship is a minor, his interests, as may be expected, 

are· pro.tected to the extent, that any claim against him. is 

limited to the extent of his actual unjustified enrich-

merit. 

This principle secured a firm foothold in Roman law, 

where·· the enrichment liability of the minor, or rather 

of.· the pupillus, 373was primarily related to the rescrip-

tuin of the emperor AntoniIJLS Pius, which provided that,· 

wh~re,a pupillus was party to an obligation, an action 

·was available against him only insofar as he had been 

. enri_ched. In this regard it was also said that the pu--
· " "374 pillus was subject to a natural obligation. 

In.medieval legal development and in the later European 

law, the said principle relating to the liability of the 

pupillus, and hence of the minor in general, was accep-

· ... ted and applied without question. Thus the .Summa trecensis, 

daiirig from the period of the glossators, indicates that 

the liability of the pupjllu,s is limited to his actual ert

·. richment, regardless of whether he acted as gestor or 
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. . . 375 
dominus. Elsewhere the glossators link the rati<:> 

for· this form of liability to the utiliter-prerequisite.376 

or to the necessity or utility of the gestio, 377 an 

approach which is rejected by the ultramontanus from 

Orleans.; Jacques de Revigny, who prefers the simple 

" -principle as expressed in the rescriptum divi Pii afore-

.said. 378 

L~ter generations of lawyers, dating from the period of 

the commentators to the pre-codification period in France, . . . . 

~av~ little to add to the general principle as set forth 

.in.therescriptum divi Pii. 379 Pothier is the exception 

in this regard: although he accepts certain general prin-

· 380 ciples relating to the liability of pupilli and minors, 

he d9es not accept that, where a minor's affairs have been 

ma.naged, his liability should be limited to his actual 

enrichment. The ratio for this approach is that, other-

wise.than in the case of consensual contracts, the quasi

contract of negotiorum gestio is not based on the consensus 

of th~·parties, but gives rise to reciprocal obliga-
I 

tions·without consent of the parties thereto. It is hence 

iinmaterial whether the minor dominus was capable of giving 

valid cons_ent, · since his obligations are incurred without 

reference to any consent or consensus on his part. 381 

A similar attitude is adopted by the German natural law 

ex~6rient, Thomasius, who says that, for purposes of 
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liability in terms of negotiorum gestio, there is no dif

ference between a minor and an adult. To dirnirtish the 

· minor's liability, as opposed to that of the adult, would 

.be repugnant to natural equity, Roman legal principles 

and the rules of proper interpretation and should be re

jected in practice. Hence, if the actio contraria should 

i'n'cieed be limited to a claim for the enrichment of the 

domlnus, where the gestor is a minor and the dominus a 
. C 

major, the gestor is fully liable towards the dominus., 

whose liability towards the gestor is limited to his 

(the.· domirius') enrichment. 382 

Support for the views of Pothier and Thomasius appears·. 

from the comment of Kohler, a member of the German his-

toriGal school. He says that the limitation of the lia-

· b;i.lity of the pup illus to enrichment is in fact in con-

. flict. with the pupillus' owninterests. 383 Other member's 

of. the German usus modernus pandectarum, · historical and· 

pandectist schools, however, follow the Roman principle 

and.limit the minor's liability to his actual enrichment, 

without further ado.3 84 

< •• 

Despite.slight variations in approach, more particularly 
' 

with·regard to interpolations in Roman texts and similar 

technical matters, the Roman-Dutch writers of the six

teenth to eighteenth c~nturies accept the principle that 

the mino·r or pupillus · in a negotiorum gestio relationship 

is l~~ble only insofar as he has been actually and unjbs

tifiably enr{ched.385 

96/ ••• 



-96-

The~ said principle was likewise substantially received 

into mo~ern South African law, where it is accepted that 

a minor.can be liable to the extent to which he has been 

.enriched, 386 despite objections by Rubin387 and De Vos. 388 

Initially liability of minors in Roman-Dutch law followed 

the so-called "benefit-theory" as advocated in Nel v Divine 

Hall and Co, 389 namely that if the particular act was not 

11 f6r the benefit" of the minor, a claim against such minor 

would fail. This approach was considered and rejected 

in the matter of Edelstein v Edelstein. 390 It is, in any 
. . 

event, clearly in conflict with the early decision of 

Price 99 .. Dieleman v Berrange, alias Anderson, 391 where· the 

"benefit'' in question is correctly. regarded as enrichment, 

c1s appears from the following portion of the summary of 

the case: 

."The Court held that, as the defendant had insti

tuted that action causa sui proprii commodi, and, 

as owing to its unsuccessful termination, the minors, 

the plaintiffs, have derived no benefit whatever 

._from it, those costs have not been in rem versum • 

of the plaintiffs, n~r have they been locupletiores 

facti thereby, the defendant cannot, as a negotiorum 

. gestor, claim any part of those expenses, actione 

c6ntraria negotiorum gestorum (vide Voet 3:5,8 and 9), 
· .. ·· th~ plaintiffs are under no equitable obligation · 

· ._to repay any part or those costs. The Court there..;. 

fo~e rejected the defendant's claim." 
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.As will be seen later, 392 the cited text of Voet, Com

mentarius ad pandectas 3.5.9, refers to the enrichment 

action of the gestor who acted mala fide and in his 

own.interest (sui_lucri causa), so that it seems clear 

that the action available against the minor in the pre- .· 

sent circumstances is the actio negotiorum gestorum in 

its guise as an enrichment action. 393 

5.3 ·Mala Fide Admi),'listration of the Affairs of Another 

.for the Benefit of the Gestor 

The most.striking example of the actio negotiorum ges~ 

torum as an enrichment action is that of the gestor who 

knowingly (and hence mala fide) undertakes the management 

of another's affairs, not with the animus negotia aliena 

· gerendi, 394 but with the intention of benefiting himself 

(std lucri cal,lsa). 

· The starting point of sui lucri causa management of ·. 

~pother's affairs and the remedies if any, flowing there.,.. 

from, is a Digest-text of which the jurist Ulpian was . 

the author, namely D 3.5.5.5. According to this text i_t 

was Labeo 1 s opinion that the person who managed the af

fairs.of another for his own profit, managed his own 
. : . . . . ' 

·affair rather than that of the dominus. Such person would 

rem_aih -• liable to the dominus by virtue of the ordinary 

actio negotiorum gestorum (directa), but any claim that 
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he might have for expenses incurred during the course of 

·the gestio, would be limited to the enrichment of the· 

dominus. . If his actual expenses were more than the en-· 

· richment of the dominus, it would be the gestor' s loss, 

the.ratio being that he should pay the penalty for his· 

"dishonourable" conduct. 395 

1 In the medieval legal development this principle was 

.. readily accepted, as appears from the early contributions 
r-., ; - 396 

of the glossators. The gl3ssators were also the first 

·to further extend the application of the actio negotiorum 

gestorum as an enrichment action. Hence Lo codi397 made 

this acticin available in all cases where the gestor had 

·.-t·. t d t·1·t 398 no ace u 1 1 er. 

Of.more importance was the extension of the application 

of'the. enrichment action arising from the negotiorum 

gestio to the realm of possession, insofar as the mala 

· · fide gestor was equated with the mala fide possessor 

who had incurred expenses in his improvement of property 

belonging to another. A very real and valuable contri

bution in this regard came from the pen of the glossator 
" ' 

Martinus, who expressed the view that the mala fide 

possessor under such circumstances had not only a right of 

·retention., with a view to claiming compensation for his 

expenses; but an action based on unjustified enrichment. 
. . 

.. 
It is pointed out that the glossators Johannes Bassianus 
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and Bulgarus disagreed with Martinus on this score, ~ut 

a giant step forward had been taken on the initiative 

·.of. Martinus, and his influence in the later legal deve

lopment was to ~e phenomenal. 399 R~vigny, the most illus

trious member of the school of Orl~ans, which was con~ 

.temporarieous with but independent of the glossators, 400 

·isnot happy with Martinus' action for the mala fide ges

tor in the guise of a mala fide possessor, on the ground 

that such gestor or possessor does not have the animus 

. t ·. 1 · · d. 401 th t h . d t nego ia a iena geren 1, so a e is prepare o 

gr~rit only a ius retentionis, even in the case of a bona 

·.·f.d . . 402 
1 e possessor. On the other hand the majority of 

commentators who turn their attention to this question 

ar~ prepared, for various reasons, to give an action to 

the inala f.ide possessor on the same basis as the action 

403 a.ccorded. the maJa fide gestor of D 3. 5. 5. 5. 

An important contribution to the acceptance of the exten

. ded actio. negotiorum gestorum as an enrichment action 

was made by a number of French lawyers during the period 

from approximately 1500 to 1800. Molinaeus refers to the 

.action of D 3.5.5.5 as an actio utilis or actio in factum 

.· · . ; · 404 
ex ·aeguitate, whereas Cujacius calls it the condictio 

i·ncerti ex causa debiti, 405 leaving no doubt as to the 

·. nature Of· the action~ 406 Pothier sees the basis of the 

action as "the natural equity which does not permit one 

person to. be enriched and to profit at the expense of 

· · 407 
another • ." It is apparently for this reason that a 
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large number of French writers have no difficulty in 

equating the mala fide gestor with the mala fide possessor 

and hence in granting the latter an action for reimburse

ment of his necessary and useful expenses, and not simply 

a right of retention. 408 In this regard Cujacius men

tions that there is no difference between a bona fide and 

mala fide possessor, since both have access to an actio 

~~ecialis in rem, whereas the mala fide possessor may 

also _make use of a condictio incerti or condictio posses-

sionis.409 According to Molinaeus the mala fide possessor 

is assisted in this way on the ground of "the natural 

- - equ.1ty that no one should be enriched at the expense of 

· - 410 another." It would appear that this equitable princi"-, 

ple in fact lies at the root of the French approach to 

the reimbursement of the mala fide gestor or possessor 

_for necessary and useful expenses incurred during the 

-f th t· · 411 course o _ e ges 10 or possessio. 

The German legal development in respect of mala fide 

gestio during the period from approximately 1600 to 

1900 t6ok-a somewhat different course to that in France. 

Although the majority of German lawyers belonging to 

the usus modernus pandectarum, historical and pandectist 

--schools accepted the principle of D3 • 5 • 5. 5 in awarding 

an ac·tion to the mala fide gestor who had acted std lucri 
-_ _ - ·412 -
causa, _- there appears to have been a measure of reluc-

tance in extending this action to the mala fide possessor 
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who had effected necessary or useful improvements to the 
. . 

pr~petty of another. 413 Yet jurists like Goeddaeus414 

an~ Gliick415 suggest that an actio negotiorum gestorum 

utilis was in fact, in.practice, available to the possessor 

d · h . . t 416 un er sue. circums anc~s. 

The enrichment action arising from D 3~5.5.5 was gene

ral,ly accepted in the Roman-Dutc_h law of the seventeenth 

and eighteenth centuries. 417 Of great interest, however, 

is that virtually all the authorities relate this action 

to the possessory remedies. This does not, of course, 

meanthat they were all in agreement as to the applica.;.. 

bility>- of the said action in the field of possession. 

·.-·A. number of writers are prepared to concede only a right 

of retention in the case of possessors, whether they were 

. 418 
bona.fide or mala fide. Others incline to a more 

·. equitable approach, by suggesting the feasibility of 

:. 419 
.some.or other action. Van der Keessel is prepared 

to give the bona fide possessor an action but he refuses 

· the_mala fide possessor such action. 420 This is in con

.flict_with the clear opinion of Grotius, who has no he

sitation in giving an action to both bona fide and mala 

. . 421 
fide pos$essor. Voet does the same and, with appa-

rent reference to the principle of D 3.5.5.5, he points 

out that 11natural equity 11 demands, in his time as opposed 

. to Roman times, that an action, and not only a right 

:of retention, should be made available to both bona· fide 

and ma1a fide possessors for the recovery of necessary 
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and useful expenses, lest the owner of the property be 
422 

enriched therebyo In this manner Roman-Dutch law 

.set the stage for the further development of the exten~ 

· .· ded. actio negotiorum gestorum in its South African con

text. 423 

Despite the very clear authority of D 3.5.5.5, as logi

cally·e~tended from medieval times to the end of the 

Romart~Dutch period of development, a number of South 

African decisions totally disregarded such authority · 

and denied ~n action, on the basis of unjustified enrich-
. . . 

. nient. or.otherwise, to a mala fide gestor who had acted 

in his-owa interests. Thus in the matter of Bernstein 
.·. ·. ·.. 424 
v Tayler, 5H8J- where the defendant pleaded, inter alia 

1'8'83 

that lie had acted as a negotiorum gestor in the interests 

of the plaintiff, the Court remarked: 

11 As to the allegation that the defendant's procee

dings were justified as a negotiorum gestio, very1 

little need be said, and it was not seriously argued, 

for it is perfectly clear that the defendant's con~ 

duct in the matter was not dictated by a desire to 
I 

·~ .protect the interests of the plaintiff but to pro-

. ·. tect hims elf. 11 

- No consideration was given to the right of a mala fide 

gestor to claim reimbursement of his necessary and useful 

·· expenses on the basis of the extended actio negotiorum 
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gestorum •. 

The mala fide gestor was similarly ign<;>red in Amod Salie 

. . 425 
v Ragoon1 tq03 where the Court emphasised the standard 

. . -rs 
of liability of a gestor in the following terms: 

11 As a general rule the Court looks with suspicion 

upon all cases where one person interferes with 

· ·and takes possession of the goods of another per-:-· 

son, and in every such instance the Court must 

be satisfied upon two points, first, that such .. , 

·. person took the goods bona fide and not with a 
' . view to benefit himself in any way and, secondly,·· 

that having undertaken the care of the goods he·. · 

was not guilty of such degree of negligence as 

the law holds to be sufficient to involve liabi-i 

lity under the circumstances, in other words 

that he discharged his duty with due diligence. 11426 

.A very good example of mala fide gestio is illustrated •· 

· by the facts in _S_h_a_w_v __ K_i_r_b_.Y._, 1~.Z in which 
G-WlD 

without any request or authority and with 

the plaintiff, 

the sole 

purpo~e of benefiting ·himself, paid a debt of the defen

dant •.. In deciding whether the defendant was liable 

or not; the Court held: 

·. "It seems clear from the evidence, as above set 

forth, that the plaintiff did not, as claimed in 

the summons, pay these sums by way of an advance 
1.at the instance and for the benefit of the 

defendant,' but he paid them without any mandate 
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f~om her, and in consideration of benefits which,· 

· by these payments, he expected would accrue to 

.· himself when the partnership agreement should take 

effect. It is true that the defendant did in 

fact benefit by these payments: but that .in it-

· self, without any request, express or implied, by 

her to the plaintiff, to make the payments, or 

without any undertaking, express or implied, on 

her part to make repayment, is not sufficient to 

r:-ender her liable. 11 

.This'decision was given on the authority of English 

law only, without a single reference to South African· 

common law·or case law and it is, with respect, clearly 

. wrong. 

Ari ~nalogous, and fairly recent, case is that reported 
I '1.65 (r} r 428 

as Van Staden v Pretorius, in which the plaintiff 

had like.wise paid the defendant I s debts and on the strengt,h 

of such payment had instituted a claim against the de-

. fendant for repayment of the amounts paid. The Court 

referred to· Voet, Beginselen des regts 3.30.4, and held 

that such authority was inapplicable, whereafter it 

fourid•support for its dismissal of the plaintiff's claim 

in the very matter of Shaw v Kirbyo In this regard the 

· fol·lbwi~g dictum arises : 429 

11 Counsel was asked to consider on the present decla

·ration and the evidence given in respect thereof 

·whether it was not possible to find some other legal 

basis for the claim made. Accordingly further 
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argument in writing was placed before me wherein 

two submissions were made. The first has no merit 

whatsoever. It is contended that this is a case 

of condictio indebiti. This is an untenable pro-

·position. The money was due to the creditors con:... 

cerned. The other submission was that this is a 

case of unjust enrichment. Assuming that in a. 

·general way there has been an enrichment because the 

defendant was relieved of certain obligations, this 

by itself does not create.a cause of action••• 

Voet in Beginseien des R~gts, 3.30.4, after stating 

that one's debts can be discharged by means of 

payment, by another, goes on to say: 11wat de 

·wedereisching van 'tgeene een antler voor den schu.1-

d.enaer heeft betaelt aangaat, zoo hy 1 tzelve ti.it 

last des schuldenaers heeft gedaen, kan hy 1 tzelve 

door de actie van lastgeving wedereischen; zoo hy 

het zelve buiten zyn weeten heeftgedaen, kan h~ 

~ zelve door de tegenstrydige actie van onderwint 

.wedereischen ••• II 

·. I.n this passage Voet takes the view that recovery 

of such moneys from the original debtor depends on 

whether a mandate to pay exists or, otherwise, 

if .the existence of a negotiorum gesf;io can be 

·. proved. On the facts of the present case there was 

no mandate and no negotiorum gestio. The payment 

was in any event not made for the benefit of· the 

·defendant but of the plaintiff himself.II 

This· judgem~nt has, with obvious justification, been 

1 . ·t· . d 430 severe y cri icise • 

. There are, fortunately, a number of South African .decisions 

which serve to remedy the inaccuracies emanating from the 

106/ ••• 



_I 

-106-

aforesaid cases. The first is the very early matter-

of Prince g,9, Dieleman v Berrange, alias Anderson, 431 I F70 

in which the Court referred wi-th approval to_ the claim of

the _ gestor, who acted causa sui proprii commodi, as 

al,l.thority for the nature of the actio negotiorum gestorum 

~hich may be instituted against minors. Similarly-±ri 

-Stoll 1 s Trustee 
· _ - 432 

v Kriege and Bosman, the Court held_ 
t'<S~S 

·that pP:yment of another's debt, in the ~interest of the 

-payer, gave rise to _a claim against the person whose debt 

had been paid. 

( C(55 { N) 4 3 3 
-In·Harman 1 s Estate v Bartholomew, the trustee in the 
. . . 

. insolvent estate of one Harman had sued the defendant 

for £200, being the balance of the purchase price of 

·a ·business sold by Harman to the defendant. The latter 

denied_liability, pleading that he had paid the said 

amount to a certain company at the request of an attorney 

· _acting -on behalf of Harman. It appeared from the 

_evidence that Harman had not given specific instructions 

to the attorney to request the defendant to pay off -- his 

(Harman 1 s)-indebtedness to the said company. In its 
. . . ·:- _· 

. -judg~men:t, · the Court apparently accepted the principle· 
1/ . 

of :D 3·~5.5.5", as is shown by the following dictum: 434 

"Assuming that the-authorities relied upon represent 

the law and that they cover a case where the person 

_claiming to be ge;;tor is not acting in someone 

el$e' s interests but in his own, ·Mr. Shaw concedes . 
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·that the defendant must fail unless he can show 

that Harman benefited to the extent of £200 as a 

result of the defendant's payment to Rosenbach and 

Co. I am very doubtful whether Harman was en

riched by the payment made to Rosenbach and Co •••• 
I think that what was contemplated by the autho

rities referred to is the expenditure of money 

or labour on the part of the gestor which has 

·had the effect of altering another's position so 

as to make the latter actually richer or better off 

than he would have been but for the intervention." 

,Full recognition is accorded the action of the mala fide 

gestor in the important matter of 0dendaal v Van Oudts-
. If.lb{) Cg) T 

· hborni435 in which the Court rejects earlier decis~ons 

· which failed to recognise the action arising from "ab-, 

no.rmal n. or· 11 quasi II negotiorum gestio in instances 

-._ where the gestio had been performed in the gestor 1 s own . 

interest!• In this matter the plaintiff had likewise 
_.:.~R'+ 

paid·"·a certain debt of the defendant, which payment the· 

defendant had refused to reimburse to the plaintiff. After 

consideration of numerous authorities, the Court remarks: 436 

11Vir my kom dit voor, as die werke van die ou sowel 

· as_. die moderne skrywers nagegaan word, dat daar 

elntlik weinig twyfel kan bestaan dat die aksie wat 

_aan die 11gestor 11 toegestaan word in omstandighede_ 
. . . 

~o6rtgelyk as die wat hier onder bespreking is op 

die beginsel van ongeregverdigde verryking gegrond 

.is. Weliswaar is daar nie eenstemmigheid oor die 

.na~m van die aksie nie. Sommige sieri dit as •n ui t-
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breiding of uitbouing van die actio negotiorum 

· .. gestorum contraria. Ander noem dit •n quasi actio · 

negotiorum gestorum contraria. Daar word ook na 

verwys as •n actio utilis of selfs onder antler be

n~minge ••• Na my mening is dit voldoende om te 

weet dat ons gemene reg die bestaan van •n grond van 

aksie in sulke omstandighede erken het en dat on-

- gegronde verryking die beginsel is wat ten grond

slag van daardie aksie gele het. 11 

Thereafter the Court proceeds to point out that the re- •. 

cognition· of the extended actio negotiorum gestoru.m 

was not affected by the decision in Nortje en •n Ander V 

Pool N o, 437 namely that South African law does not 

.recognise a general enrichment action, insofar as the ac-

tion of the ~ala fide gestor is indeed one of the exis~ 

.t~ng and recognised enrichment actions known to our 

law~ In this regard the Court explains: 438 

i1Die oorsig van ons regsbronne en van die menings 

Van moderne gesaghebbendes op die gebied laat·wei

nig twyfel dat die Romeins-Hollandse Reg die grond 

van aksie erken het. Die vraag is nou of daar 

vqJdoende rede bestaan om te bevind dat die ver

haalsreg ingevolge daardie aksie nie meer deel uit~ 
'·· 

maak van ons reg vandag nie. Die posisie word nie 

geraak deur die beslissing in Nortj e en ·•n Ander. v 

· Pool, N.o., 1966(3) SA 96 (A.A.), nie omdat die 

onderhawige grond van aksie wel binne die aanwen

dingsgebied van •n erkende verrykingsaksie van ons 

reg tuisgebring kan word. Die beslissings in die 

sake van Shaw v Kirby en Van Staden v P~etorius 
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is wel gesag teen die erkenning van sodanige 

grond van aksie in ons reg. Maar in albei gevalle 

is daar nie voldoende ondersoek ingestel na ons 

. · regsbronne nie en gevolglik kan die beslissings' 

.. nie as gesaghebbend beskou word nie. Die gevolg

trekking waartoe •n mens dus gedryf word, is dat 

die grond van aksie nog steeds deel van ons reg 

uitmaak en dat dit hierdie Hof nie vry staan om, 

in weerwil van die oorwig van die gesag wat die 

bestaan van die aksie erken,. te bevind dat dit 

nie meer deur ons reg erken word nie. Met alle 

respek aan die geleerde Regters wat die teenoor

gestelde standpunt ingeneem het, is dit dus ons 

mening dat hulle die regsposisie nie juis vert~lk 

hetnie en dat daardie beslissings nie gevolg be-

. :•hoort te word nie. 11 

It.is somewhat unfortunate that, directly after this 

y~ry lucid expos~ of the legal position of the mala 

fide gestor, the Court apparently voices certain 

reservations as to the application of the extended 

actio negotiorum gestorum in practice, in view of the 

embarrassment which an officious intermeddler could· 

cause. The Court says, in this regard, that it must be 

shown ·tliat the gestor acted reasonably { 11 redelik 11 ) under 

all the circumstances and that there was 11 in die omstan

dighede van. die geval •n onbehoorlike of ongeregverdig;..:. 

.de _:verryking. 11439 If by this is meant that the gestio 

is to be utiliter ooeptum, 440 there can be no quarrel 

. with ::it. The primary issue to be decided remains, 

however, whether there was an unjustified enrichment or 
. . ' . . 

·. ·441 
not. 
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In'the recent decision of Standard Bank Financial Ser-. 

·.·vices. Ltd v Taylam (Pty) Ltd, 442 the action of the gestor 

who has paid another's debt in his own interest was like

wise given full recognition as an enrichment action. · The 

· Court accepted the judgement in Odendaal v Van Oudtshoorn 

.Jis reflecting the correct legal position, namely that 

"the gestor can reco~er expenses on the grounds of un3~st. 

enrichment when he has paid another's debt sui lucri 

causa. ,~443 In this way the principle of 03.5.5.5, in· 

·accordance with which an enrichment· action in the form 

·· of the extended actio negotiorum gestorum is made availa

.ble to the mala fide gestor who has managed the affair~ 

of another in his own interests (sui lucri causa), has 

•been clearly confirmed. 444 

5.4 Administration of the Affairs of Another in the 

'· Boria Fide Belief that they are the Gestor 1s Own 

Where a gestor manages the affairs of another in the bona 

fide belief that they are his own, he is entitled, as in 

the: case of the mala fide gestor, to claim compensation. 

, . for his.· necessary and useful expenses to the extent of 

the unjustified enrichment of the dominus. 

The origin of this action is a text of the Roman jurist, 

Africanus, as reflected in D 3.5.48. The example appearing 

from-this text is the following: A sells to Ba slave who 

comes into B's possession with a certain thing. The thing, 
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· h()wever, .· had been stolen by the slave while he was 
. . 

still · in A' s possession. Under the mistaken im--

pression that he has the right to sell whatever is 

in the newly acquired slave's possession, B bona fide 

seili the thing to a third party, after which the 

thing. is destroyed, or otherwise ceases to exist. 

·Africanus points out that, in such a case (where the 

owner, . A,. can no longer make use of .his rei vindicatio), 

A has a~ actio negotiorwn gestorum to recover from B 

the price received for the thing. He continues by saying 

that this same action should likewise be granted when 

someone manages the affairs of another under the bona, 

fide ~pression that they are his own. _Similarly an 

action should be granted to the person who believe 

th~t he is the beneficiary in respect of an inheritance 

~nd~ (bona fide) ·pays out the legacies prescribed by the 

·.Will: the ratio of the action is that the true heir is 

relieve:d ·of. the burden of paying out the legacies. 445 

· It is clear that the real heir, in this example, will 

be enriched at the expense of the putative-heir who has 

bon~ fide discharged certain of the real heir's obli-

· fiations.: · 

\. 

The ~ri~ciples recorded in D 3.5.48 in fact indicate· 

that in all cases where someone has bona fide managed the 

aff atrs of another in the mistaken belief that the af...:. • · 

fairs are his own, the action granted the gestor under 
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,•,•~!!';.. 

such circumstances is the extended actio negotiorum 

gestoruni, functioning as an enrichment action. This 

appears the more clearly when the said text is read with 
' ' ' 

D 1 t. 1 • 2J, likewise from the pen of Af ricanus. In the 

latter text we are told that, where a person has takeri 

.possession of and sold a slave under the bona fide 

but mistaken impression that the slave has been bequeathed 

to.him, whereas it in fact had been bequeathed to someone 

else, it was the opinion of jurist, Salvius Julianus, 

that,.· should the slave have died subsequently to the, 

s~id sale thereof, the true legatee has a condictio 

which he may institute against the supposed legatee for· 

the pricerealised as a result of the sale. The ratio· 

for this condictio is the enrichment-principle, namely 

that the· supposed legatee should not be unjustifiably· 

·. ~nriched.~t the expense of the irue legatee. 446 

In·the-early medieval legal development the extended 

actio negotiorum gestorum of the bona fide gestor was-gene-

rally-accepted as a valid remedy, the interesting as

pect:being·that most writer~ dealt with this action in_ 

th~ir discussion of the action of a bona fide posses~or. 

who.J::i,ad effected improvements on the property of another. 

Among the glossators it was once again Martinus who boidly 

.·.·,a·sserted. that the action to be accorded a bona fide possessor 
' . . . . 

under such circumstances should be the utilis actio nego~ 

tioruni gestorum. 44 7 The famous lawyer from the School _of 
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Orl~ans, Jacques de R~vigny, appears to equate the action 

of n3.5.48 with a condictio certi generalis or condictio 

-_- sine causa448 and is also prepared to give the action to 

·_the bona fide possessor. 449 The commentator, Castrensis, 

leaves little doubt as to the nature of the action arising 

from D 3.5.48: he refers to it as an utilis actio nego~ 

tiorum gestorum which is analogous to the actio in factum 

ex aeguitate of D 12.1.32. 450 

An aspect of particular interest brought to the fore by 

.certain of the commentators in regard to the bona fide 

gestor, is that which may be termed 11 indirect enrichment 11 

or llthirdparty enrichment. 11451 This relates to the si-

tuation which arises when A, at the instance of B per

forms services for c, without agency, stipulatio alteri 

-or a similar legal institution being present. Should A, 

for some reason or another, not be able to recover his 

expense,s or damages from B, while it is clear that A 

h~s been impoverished and C unjustifiably enriched, will 

-- A be·· able to claim from C on the basis of unjustified 

'-ertrichment? The answer to this question as replied to_ 

by Bai.dJ:s·and Salycetus is 11yesn. 452 

·•_The·_ development of the European ius commune in France du:.. 

-r'•ing th~ period subsequent to the commentators and prior 

to codification confirmed the action arising from D 3.5.48 

as·. an enrichment action accorded the gestor who bona fide 

managed the affairs of another under the mistaken impression 
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that they were. his own. Pothier sees the action as an 

.. actio utilis ex aequi tate with the function of an en- , · 

richment action. 453 Molinaeus suggests that this action 

~ho~la be applied in cas~where a bona fide possessor 

has effected improvements to the property of another, 

provided· no other remedy is available to the gestor._454 

· · This opinion is shared by Pothier who declares that 
f 

· ··French_ jurisprudence does not permit the II subtleties 11 

of Roman.law, cis would apparently arise.from texts like 

D 12.6.33 and by virtue of equity alone, an enrichment 

acition will be available to the bona fide possessor 

- for recovery of his useful and necessary expenses, on the 

same basis as the enrichment action granted the mala fide 

· 455 
gestor in terms of D 3.5.5.5. 

I 

In Germany during approximately the same period prior 

.to:codification, the legal development was similar to 

that in France. The bona fide gestor had an enrichment 

actiori ~this disposal, 456 which action was also accorded 

tq th,e bona fide possessor for the recovery of necessary. 

and useful expenses. 457 The case of "indirect enrichment" 

in regard to bona fide gestio (as propounded by the conuhen

.. ·.tator 1 s· Baldus and Salycetus - see above) finds conside-

rable .support among the German lawyers. A number of mem-

·bers of .the usus modernus pandectarum and natural law 
. . ( . ' 

schoQ.1.~' on the one hand, and of the historical school. and 

pande¢tists,on the other, are prepared to allow A to claim 

directly from Con the basis of negotiorum gestio. 458 
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Very few Roman-Dutch authorities deal with the case c>f · 

. the s;estor who manages the affairs of another in the 

bona fide but mistaken belief that they are his own. 

Nevertheless there are strong indications that Roman

Dutch. law likewise granted an enrichment action under 

su~h eircumstances. 4 59 

Of some significance in Roman-Dutch law is the question 

of_ 11 indirect enrichment" which, as in the case of the 

discussion or this aspect by the commentators and Ger

man lawyers, appears to be dealt with in-relation to 

bona fide gestio. Despite the fact that one of the 

.rights of the gestor is to be released from obligations. 

he had·incurred while managing the affairs of the domi

nus.,460 there is clear authority that, in the example 

mentioned.above, A will be entitled to claim directly 

from C by means of an enrichment action. The obvious 

action 'in these circumstances would appear to be the 

.. extended actio negotio:t:'UJil gestorum of D 3.5.48, although 

it is not stated by the authorities in as many words. 

·Hence.Westenberg and Schrassert suggest that A's action. 

should be an :utilis actio de in rem verso·whereas·Huber 

and Van Bynkershoek simply refer to an action ex aeguitate 

. "th t . . ·t 461 . _w1. oµ . g1. v1.ng 1. a name. 

Authorities in South African law in regard to the ~-.. 

fide gestor who managed the affairs of another in the 

mistaken belief that they were his own, are scanty but 
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clear. .Thus in Klug and Klug v Penkin, 462 the agent of· 

·. the plaintiffs effected certain repairs to a house be

longing to the defendant, under the bona fide but mistaken 

.belief that the house in question belonged to the plaintiffs. 

·The.plaintiffs the.reupon claimed reimbursement of the 

crists incurred in regard to the said repairs on the basis 

of the defendant's enrichment. In the magistrate's 

court.an exception, that the claim disclosed no cause· 

· of .action, was upheld. On appeal it was held, inter alia, 

·. that, assuming the repairs to have been necessary and: 

peneficial, the circumstances disclosed a good cause ?f 

.action by the agent against the defendant in spite of the fact 

that, .. at the time, the agent had carried out repairs to 

property which he thought belonged to the plaintiff~ and 

.not to the defendant. The Court referred to Voet, Commen-. 

tarius ad pandectas 3.5.12 and Digest 3.5 and held that, 
. 

"under the general principle~• the plaintiffs had a right 

·of action against the defendant. The Court held further 

"that· their mistaken belief at the time they made the· 
. . . . 

repairs does not affect their right. 11463 It is clear that 

the 1'general principle" referred to here is none other than 

the.general principle that no one should be unjustifiably 
. . . ) 

enriched at.the expense of another. Although it was not. 

·expre.ssly stated by the Court, it is submitted that the . 

act~on granted the plaintiffs is none other than the 

extended actio negotiorum gestorum of n.3.5.48, which was 

accepted without question by the Court in Standard Bank 
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Financial Services Ltd v Taylam {Pty) Ltd. 464 In any 

event, in view of the recognition of the mala fide ges

tor1s action, 465 there can be little doubt that the 

gestor who administers the affairs of another in the 

boI)a fide belief that they are his own, will be accorded 

an actiori for the recovery of his necessary and useful 

expenses, particularly in view of the principle of unjus

tified enrichment in respect of the remedies pertaining 

to b6n~ fide and mala fide possession. 466 

. 5.5 Administration of the Affairs of Another Contrary 

to the Express-Wishes of the Dominus 

At first sight the administration of the affairs of .another 

c6ntrary tq such person's express wishes should not entitle 

the gestor to an action. That was indeed the situation 

{n Roman law: the gestor who acted domino prohibente_ 

was not entitled to an action for the recovery of his 

disb~r~ements, even though- the gestio_ had -been properly· 

(~n~ubiliter) rendered. 467 

. . . 

The fact that the mala fide gestor, who had acted sui lucri 

. . 468 · d" t R 1 t d . h. causa, · was, accor 1.ng o oman aw, gran e an enr1.c -

ment 'action while the gestor, who had acted domino prohibente, 

was·not,_may have been the inducement for later genera

tions _of<lawyers to assist the latter also by means of 

an enrichment action. 
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Among.the glossators it was again Martinus who sugges;.. 

ted an utilis actio negotiorum gestorum on the grounds 

of equity and by way of analogy with the action· of the 

mala fide gestor who had acted animo depraedandi and 

sui luori causa. 469 R~vigny of the School of Orl~ans 

,expressed doubt as to whether the action should be re-, 

jected;' in view of the fact that the dominus might not 

· _have been of sound mind ( sani capi tis), or that the pro-

' · hihition might have been expressed orally but not as a , 

reflection of the real wish of the dominus (prohiberet· 

.ore et non prohiberet corde). 470 The commentators 

were,_on the whole, reluctant to deviate from the Roman 

rejection of an action domino prohibente, 471 but the 

. French e·xpone:nts of the European iu~ commune generally 

·.·had._ little difficulty in motivating the granting of an 

· action to the gestor under such circumstances. Hence 

··. Molinaeus suggests that the gestor should have an actio 

in ia~tum;·72 while Pothier' s name for the action is the· 

·action· g~n~rale in f actum, based on the general princi-:- .· 

pleof "natural equity" that no one should be enriched 

at.the expense of another. 473 

·Among the German authorities of the pre-codification 

period there seems to be a surprising reluctance to 

grant an action, based on unjustified enrichment or other

wise~ to the gestor who has acted domino prohibente. 474 · 

·This reluctant;e.is also encountered among the Roman-Dutch 

wr~t~rs ~nsofar as certa~n of them adhere to the pr~nc~-
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.ple of C 2.18.24 and refuse an action, 475 whereas others, 

·. including the highly authoritative Voet and Groenewegeri;, 

·. are . prepared to grant an action for recovery of necessary 

and useful expenses on the .basis of unjustified enrich.::. 

~ent, as in the case of the mala fide gestor or mal~ 

· . 476 
fide possessor. 

In South African case law there were, initially, divergent 

views·as regards the legal position of the gestor who.had 

acted domino prohibente. The report of an early Cape de-

·cisio.n, Ryneveld v The Wine Depot, 477 appears unde~ the 

laconic heading, 11 A 1 negotiorum gestor' suffered to ap

pear in court,ilwhereafter the heading is explained in the 

following way: 

•"The Court allowed him to appear in that capacity 

solely in consequence of the consent of the other 

party and by no means admitted that he had.any 

right to appear in that capacity if any objection 

had been made to his so doing. 11 

From this portion of the report the inference may be made 

that· the Court would not have allowed an action had ·the. 

gestor acted contrary to the prohibition of the dominus. 

· ·A similar. approach appears from the case of Union Bank . 
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v.Beyers; Union Bank v Du Toit, 478 in which the follo-

wing dictum occurs: 

"the doctrin~ that a person can act as a trustee 

· or mandatary, or occupy some similar relation 

towards another person who is sui juris against 

his will·and without h±s consent, has no place,• 

as far as I am aware, in our law." 

. In ·the matter of Colonial Government v Smith and Company, 479 

however, the Court referred to the authority of Voet and 

Groenewegen in coming to the conclusion that the gestor 

indeed has an action for the recovery of his necessary 

and useful expenditure to the extent of the unjustified 

· enrichment of the dominus: 

".Now the usual conception of a negotiorum gestor :is 

one who, without express mandate, carries on the 

business, or who protects the property of another 

• ·who :is absent or who is incapable of acting for 

·.himself. As a rule, if the owner is present,· or 

is.unwilling or forbids the business being done,· 

the unauthorised agent cannot force his services 

.upon such owner. In this case the defendants, 

though protesting against being disturbed at their 

own magazines, seem to have recognised the de-

• sirability, if not the actual necessity, for a re

moval of their goods to a place of safety, and ac

.tually assisted the Government and took the 

benefit of their work. Voet, in his title De Ne-

·gotiis Gestis, admits the general rule founded on 

the·civil law to be that a person is not liable 

"for expenses incurred against his consent, but he 

p6ints out the injustice of allowing one person 
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to be enriched to the injury of another, and adds 

that nowadays it was admitted rather that moneys 
' so expended could be recovered (3, 5, 11), and he 

adds that this view of the law was also held by 

Groenewegen and other Roman-Dutch jurists. Voet 

places such expenditure on a footing similar to 

.that incurred by a mala fide possessor ••• Here 

the Government could not justly be called mala fide 

possessors, but at all events they ought not to 

be considered in a worse posit~on than such a pos~essor 

· would be in. The Government preserved the proper-

ty of the defendants at a time when they were unable. 

to deal with it, and under the circumstances I do 

not think th¥ Government is barred from recovering 

the amount necessarily and usefully expended on 

defendants' behalf by the protest which was made 

by them more as a matter of form. The work had to 

· be done, and it was done by plaintiffs at the least 

possible cost, and without any profit to the Go-. 

vernment. The defendants are the richer for the 

expenditure, in that they have· been saved incur..:. 

·r:ing the expenses themselves, and their proper-

... ty has been preserved to them thereby. The claim 

is certairily an equitable one, and in my opinion 

. our ],aw, possibly differing from English common law,. 

allo~s the outlay to be recovered." 

· There seems to be little doubt that the action awarded.·· 

to th~ gestor in this instance is, in fact, the extended 

actio negotiorum gestorum functioning as an enrichment 

·action •. The parallel drawn between the gestor and the 

.h .. . 1· 1 1 "d · 4 so · t e possessor requires itt e e uci ation. 

In Odehdaal v Van Oudtshoorn, 481 the Court obiter voiced 
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some doubt as to whether modern South African law would 

he amenable to granting an action to the gestor who has-

acted domino prohibente. After referring to the diffe-

rent . opinions obtaining in Roman- Dutch law, the Court · 

. ·suggested: 4 8 2 

11 Di t is te betwyf el of •n Hof vandag nog bereid 

sal wees om sover te gaan as Groenewegen en andere 

wat •n aksie tot beskikking van •n gestor gestel het 

wat teen die ui tdruklike verbod van die dominus g,e

handel het. 11483 

Any _doubts which may have arisen as a result of the said 

obiter dictum have been totally dispelled by the recent 

decision in Standard Bank Financial Services Ltd v ·Taylani 
. . .· 8 
· · ( Pty) Ltd, 4 4 a case in which a gestor had paid another's 

_debt for his own benefit (sui lucri causa) and contrary 

.toe his express wishes (domino prohibente). After a th?"rough 

review of all the authorities, the Court had no hesita-

tion in finding that the gestor ha~ an action against 

·the .dominus, · on the basis of the latter's enrichment, 

· but it added the proviso that indiscriminate involvement 

in the affairs of another is not acceptable unless it is· 

necessary.for the purpose of doing "justice between man 

arid man!I and there is "just cause" for disregarding the 

wishes:of·the dominus. The Court expressed its view 

in this r~gard in the following manner: 485 · 

"It has been contended that the granting of an ac-
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tion on the grounds of unjust enrichment where 

· the gestor has sui lucri causa meddled in the .do

,~' s affairs against his expressed wishes is c;1 · 

,very wild and unbridled horse to saddle. This, in 

fact, is not so. The horse may be a bit wild but 

it is certainly not unbridled. The circumstances 

in which the payment was made contrary to the wishes 

of the dominus are always an important factor in. 

determining whether the payment was or was not 

justly done. The law does not allow rights to 

be acquired by meddling indiscriminately in the 

-affairs of another, but meddling is allowed in 

circumstances where such meddling is necessary in 

-~rder to do justice between man and man •• o There 

was not a gratuitous interference in the affairs 

of the dominus. The interference took place to give 

proper effect to a contract which the dominus had 

entered into with the gestor. Had the gestor not. 

acted sui lucri causa, but to give effect to the 

contract which the dominus had entered into with 

·· .. :_a third party, the negotiorum gestorum relation

. -~hip could well have beei created. It is this 

·, link that allows the equitable action to arise in· 

, the shadow of the actio negotiorum gestorum con

traria. This link is also a portion of the.bridle 

. tJ}at prevents indiscriminate or gratuitous meddling. 

· -in the affairs of another in -ewn interest against 

.\ • the expressed· wishes of the other, it is ·even more 

.important that the meddling should not be gratui

tous, but that both parties should have a real 

interest in the matter that is meddled with. It 

·· is not only the meddling that must not be gratui

.· .. tous, but there must not be a gratuitous disregard 

of the wishes of the dominus. In fact, there must 

be some just cause for disregarding his wishes. ~ 

The public spiritedness and the good neighbour

liness that occasions the concern for the affairs 
/ J 

of another must be present to bring the matter 
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within the ambit of the actio negotiorum gestorum 

contraria. 11 

It is respectfully submitted th_at the aforesaid proviso 

is not supported by common law or other authority, un

less,_ of course, it is intended to qualify the gestio 

domino prohibente with reference to the utiliter coeptum 
· · · . _. 486 
requirement. But ·then again, even if the gestor 1 s 

conduct were inutiliter, the extended actio negotioruril 

should stlll be available, provided that the~~ 

has be~n unjustifiably enriched and the gestor impove

rished by the negotiorum gestio. It is hence suggested 

that our courts should be wary to apply any qualifi

cations to the nature of the gestio domino prohibente 

-oth~r than to require unjustified enrichment of the 

dominus-at the expense of the gestor, in which event 

·the gestor should be entitled to recover his necessary 

and useful e~penditure to the extent of such unjustified 
.·· .· 8 

enrichment. 4 7 

-5. 6 _· · The Actio Negotiorum Gestorum as a Possessory Remedy 

In· the discussion of the mala fide administration of tb.e· 

affairs of another for the benefit of the gestor and the 

administration of the affairs of another in the bona fide 

·. belief that they are the gestor I s own ( referred to re,.. ' 

sp'ectively as ma1a fide arid bona fide gestio), 488 it. 
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· was pointed out that a considerable number of the old 

·· authorities applied the extended actio negotiorum ges-

torum:, · arising from these cases of "extraordinary" or 

"abnormal II negotiorum gestio, as a remedy for recovery of.• 

nec~ssary and useful expenses incurred by the posses~or, 
I . 

. lb··· "t b .. f"d l f"d 489 Th .. a ei · ona i e or ma a i e. is development is 

also prevalent in modern South African law, although 

it has not been characterised by clarity of exposition~ 

It is generally accepted that the bona fide or mala fide 

possessor or occupier has an action for compensation 

where .he has expended money on material in preserving 

or.improving the movable or immovable property of another. 

·. Where the expenses were necessary, the possessor or occu

. pier is usually entitled to reimbursement of all such . 

expenses, and wh~re they were useful, he is entitled~ to 

either such expenses, or the extent to which the value 

.· 490 
of the.property has been enhanced, whichever is the lesser. 

In~eneral, if such possessor or occupier is in possession 

of :the property in question, he has a lien (ius retentionis) 

.as· against the owner of the property until his claim 

·for.compensation has been satisfied, irrespective of 

;~heiher the improvements effected in respect of the pro~ 

.p~rty or the preservation thereof emanated from an·agree-

\ 

ment·between the possessor or occupier thereof and a· 
' ..• ', .•.. 491 

third party. 

The principles relating to compensation due to the possessor 
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or occupier are based on the general principle that no 

cine should be unjustifiably enriched at the expense of 

~nother. These principles have also found their way 

into .the sphere of locatio conductio operis and operarum: 

the person who has rendered incomplete or defective 

performance in terms of such a contract is usually grant;ed 

an enrichment action for the recovery of compensation. 

for the work in fact done or services in fact rendered. 492 
, . 

The.· link between possession ahd negotiorum gestio has 

conie to the fore in a number of South African decisions 

insofar as the principle.,has evolved that the gestor,. 

·. just as a poss~ssor, who has effected improvements _to the 

~rope~ty of another, has an action for compensation for 

such: improvements. 493 In Nortje en ·•n Ander v Pool N 0494 

the Court referred to the common law development in this 

. •, rega~d and held that the bona fide gestor should be gran-

ted an utilis actio negotiorum gestorum contraria (the 

extended actio negotiorum gestorum) with a view to clai-

ming compensation for improvements effected by him to the 

· · . . 495 property of another. This is confirmed in Gouws v 

496 Jester Pools, , in which matter it is suggested that 

the· extended actio negotiorum· gestorum may be made avai-

lable to a bona fide occupier also. 

A further link between possession and negotiorum gestio 

appears from the case of New Club Garage v Milborrow 

arid.Son, 497 in which the Court held that a garage owner 
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person, was a gestor in relation to such person and 

that he· "as bona fide and innocent possessor of the car, 

had a lien on the car resting on the equitable princ,iple 
. 8 

that·no one shall be enriched at the expense. of another. 1149 

.when ·the relationship between possession and negotio-. 

·rum-gestio is observed more clos~ly, it would appear 

'that in all cases where a possessor has effected improve-
,,I 

*ents"to the property of another, he may be considered 

a·gestor in respect of such person, subject to the pro-

viso, however, that his action is not the ordinary ac

tio negotiorum gestorum, but the extended form of this·. 

action.in its guise as an enrichment action. It is further-

more immaterial whether the gestor is a bona fide or 

~~1~ fide possessor or occupier and whether the proper-

. ty ~mproved is movable or immovable. All cases where 
·. . . . 

improvements are thus effected give rise to 11 abnormal 11 

or llextraordinary 11 negotiorum gestio for which the ex-
. . .· . 

tended_actio riegotiorum gestorum is available with a view 

to claiming reimbursement or compensation for necessary 

and useful expenses. 

There are indications·that the field of application of 

the extended actio negotiorum gestorum as an enrichment 

action may pe even further extended by serving as a re

.·. ~edy, · .not ·only for the possessor or occupier who has 
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effected improvements to the property of another, but 

·also for the contractor or sub-contractor-in analogous 

cases arising from locatio conductio operis or opera

rum~499 In this way the action may eventually aspire 

to an almost general application and hence diminish the 

necessity . · of introducing a general enrichment action, 

whether it be by statute or by judicial interpretation. 

5.7 · Negotiorum Gestio and Indirect Enrichment 

Durtng the course of the discussion of the administra-· 

tion of the affairs of another in the bona f~de belief 

that they are the gestor 1 s own,SOO attention was drawn 

. ·•·_.to an. interesting phenomenon referred to as "indirect 

enrichment" or "third party enrichment." As pointed 
. . 

out,-this relates to the situation which arises when 

A,, at the instance of B performs services for C ( the 

-."third party") without agency, stipulatio alteri or a 

· --~imilar legal institution being present. Should A, 

·f6r ~tjme reason or another, not be able to recover 

. his expenses or damages from B, while it is clear 

,., _that A has been impoverished and C unjustifiably en-

riched,,will A be entitled to claim from Con the basis 

. ?f u_njustified enrichment? This question has led to 

-a-lively.debate among legal academics. Thus Honore 

decT"ares that South African law indeed "recognises 

some cases of third party enrichment," although the pre

sent legal situation is "somewhat anamolous, 11501 while-
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·De Vos strenously denies the existence of or justi-

ficatiort for such an action on the grounds, inter aliaj 

that it is in conflict with the "at-the-expense-of" 

requirement for an enrichment action and is likewise 
. . 

in conflict with the principles relating to paritas ere;.. 

• ·. . 502 . di.to rum •. 

As pointed out in the said discussion of the bona fide 

. gestor, Salycetus and Baldus among the commentators and·. 

·· ~ertain representatives of the German legal development. 

·· w~re prepared to grant an action under the circumstan

ces subsisting in the so-called "indirect enrichment" 

cases. 503 Similarly certain Roman-Dutch authorities, 

such as .~uber, Van Bynkershoek, Westenberg and Schrassert, 

·· appear to be amertable to granting an action on equitable 

_grounds under such circumstances. 504 Although the 

·. auth<>ri.ties do not say so in so many words, it is clear·_· 
.. i.:.~ 

that_ .C should be regarded as the dominus and A as the 

gesto~-in an "abnormal" or "extraordinary" negotiorum· 

gestior~lationship, and that the enrichment. action 

available to A against C is the extertded actio negotio-· 

rum gestorum. 

In ~o-dern South African law there has not, to date, been 

a· case directly in point on the question of whether the-· 

extended.actio negotiorum gestorum should be granted 

in ail 1indirect enrichment" situation. Yet there have 

been a number of decisions in which the same result 

h~s ~~~n ~chieved or in which it should have been achiev~d. 
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Hence.in New.Club Garage v Milborrow and Son, 505 B 

hired a motor car from C. While the car was still in 

B's.possession, it broke down, and B instructed A to. 

repair ~t. A did so under the impression that B was 

.. the owner. Thereafter B disappeared from the scene 

arid A established that C was in fact the owner of the 

· . car. The Court held that A was a negotiorum gestor in 

. regard to C and that he had both an action for recove

·. ry. of ali his necessary and useful expenses and a lien. 

on the car until such time as he had been paid therefor, 

506 as _appears from the following portion of the judgement: 
1 

• 

.III am clearly of opinion, however, that up to the 

time of respondent's discovery that ap~ellant was 

· the owner of the car, his (respondent's) position 

was that of a negotiorum gestor. He took charge of 

the car bona fide in the absence of·the owner, 

·without any mandate express or implied from the 

·owner; and for the owner's benefit, and with the 

. 0 intention of holding the owner liable for all . , 

·.·., legitimate expenses connected with his care and 

: custody. It was not essential that he should know 

who the owner was, provided that he undertook 

t:he business for the owner, whosoever he might 

·. ultimately turn out to be· ••• And the owner is bound 

· to reimburse the negotiorum gestor for all useful_ 

ind necessary expenses incurred by him in connec~ 

·· tion with his administration of the owner's busi

ness; and to indemnify him against all obligations 
. . 

· • incurr.ed by him on account of the same, as well as 

-ag~inst all losses sustained by him in connection 

~therewith.;.~ And for all the expenses, both use~ 

ful and necessary, the respondent, as bona fide 

~nd irinocent possessor of the car, had a lien on 
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the car resting on the equitable principle that 

· .1 no one shall be enriched at the expense of another. 11 

·Although the Court appears to suggest, in the quoted 

passag~, that A may have been an ordinary gestor, it 

is clear that he was in fact involved in the extraordi-. 
. . 

· nary form of negotiorum gestio so that the action, which is ba-

1 .. 

_sed on the general enrichment principle can be no other 

than,the_extended actio negotiorum gestorum. 507 

r 

In the matter of Knoll v. SA Flooring Industries Ltd508 

C c~ntracted with B, a contractor, to complete the buil-

ding -of ··a house. B subsequently entered into a sub-con~· 

· · tr',ict with A to do a po:rtion of the work. When B refu~·ecf 

tb pay A in terms of the sub-contract, A claimed from C 

on the basis of negotiorum gestio. The Court dismissed 

the claim because it had not been proved that Chad been 

:unjustifiably enriched at the expense of A. The inference 

which may be made from this decision is that, if unjus-

... tified enrichment had been proved, the extended actio 

negotiorum gesto~um may have been available to A. 509 

The development of the extended actio negotiorum gestorum 

· __ in ca,ses of indirect enrichment was dealt a blow in the 

· 510 matter of Gouws v .T.ester Pools ( Pty) Ltd. In that 

case· A,·._ a contractor, entered into an agreement with· B, 

·· in.· ternis of which he undertook to construct a swimming 

.. poo1 c;>n_ what he believed was. B I s property. After the 

work had been comp1eted, 'it appeared that C was i.n fact 
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the owner of the property in.question and not Bo B had, 

however, left the country so that A's contractual claim 

· ·against him was useless. In an action by A against c, 

a magistrate's court found for A on the ground that C 

had been unjustifiably enriched at the expense of A. 

On appeal explicit recognition was given to the"negot~o-

rum gestio giving rise to an action based on enrichment,"~!.!· 

but the appeal was upheld on the basis that C's enrich-

ment had not been "at the expense of" A. It is .respect

fully submitted that this decision is incorrect, inasmuch 

as ·negotiorum gestio and unjustified enrichment are not 

dependent on any contractual relationship between the 

•enrich~d and impoverished parties or the dominus·and the 

gestor. The very essence of these "quasi-contracts" is 

that no consensus or similar relationship between the 

•parties is required for the establishment of reciprocal· 

rights arid duties. The simple question to be asked is 

_whether Chas be~n unjustifiably enriched at the expense 

of A, regardless of any contractual relationship which 
' ' 

either of these parties may have had with an I.intermediary 

{Bin. our example) •. obviously, if A is able to recover 

from'B iri terms of a contractual relationship and C, in 

turn,. is obliged to perform in respect of B, there will 

be no.room for a claim based on unjustified enrichment. 

In a case such as the present, however, where B has dis

appeared f~om the scene so that C will no longer have to 

make performapce to him, while A is unable to claim from 

him·,. the unjustifiable enrichment of C and the unjusti

fiable· impoverishment of A, arising from the same factu.n, 
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,• 

namely the constructing of a swimming pool, are painfully 

· clear. · - There can be no doubt that A should have beeri 

allowed to recover from C, by means of the extended actio 

negotiorum gestorum, to the extent of the latter's un-
. . 

justified enrichment. 512 

A·step in the r>ight direction, it is respectfully sug

gested, was taken in the matter of Brooklyn House Fur

nishers (Pty) Ltd v Knoetze and Sons. 513 The facts we~e, 

briefly, that C sold B certain goods on hire-purchase 

subject to the provision that B was not, without C1 s 

permission, to store the goods with any third party 

on:te~ms which might entail the payment of storage 

fees. In conflict with this provision, B concluded an 

agreement with A in terms of which the goods would be 

stored in A1 s warehouse at a certain fee for removal ·..__ .. 

·and st~~age of the goods. At all relevant times A bona 

fide~~m~that B was the true owner of the goods. 

When Csubsequently laid claim to the goods, A refused 

· .. to.h;b:.,ttd
1
-·,~t}J~m over before being reimbursed for his remo.:.. · 

,,···~ . 

· .v-al and storage expenses. C made payment under protest 

·and iaterunsuccessfully sued A for repayment of the 

amount thus paid. On appeal, the Court considered the 
-- .. 

debate regarding the so-called "at the expense of" re-· 

quirementfor an enrichment action and suggested that 

this· reqtJ,irement was not indisputable, but that it 

was no_t ,necessary to decide the question since the issue 

before_the Court was not the enrichment action but a lien 

134/ ••• 



-134-

raised as a defence against C1 s rei vindicatio. In re

gard to the lien the Court held that an essential require

ment for such lien was that the owner should be unjusti

fiably enriched at the expense of the possessor who had 

incurred necessary and useful expenses in respect of 

the goods in question. The Court had no doubt whatever 

· . that C, .• in the present case, had been unjustifiably en

riched at the expense of A, despite the fact that the 

expenditure had been incurred in terms of a valid con

tr~ct between A and B. 514 

The logical inference to be drawn from the Brooklyn House

decisi_on is that, insofar as there is no "at the expense 

· of "requirement in the case of an enrichment lien, :!-t_ 

can certainly not be argued that such requirement should 

be exacted.in the case of an enrichment action, since 

the· basic principles applicable to the lien and the ac.:.. 

·tion are.scarcely distinguishable. The said decision 

·confirms irrefutably that enrichment actions, and hence 

_the extended actio ·negotiorum gestorum, are not depen

dent;or.i any contractual relationship between. the enriched 

and the impoverished parties and are likewise not affected 

· by ·any contractual relationship which might have existed· 

between .·the enriched party and a third party. The question 

whether there has been unjustified enrichment is thus a 

questio'n of £act, to be determined without reference to 

ahy preceding contractual relationship between the parties, 

. ·sub}ect~. however, to the proviso mentioned above that,· 
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if A is able to recover from Bin terms of a contractual 

relationship and c., in turn., is contractually obliged.towards 

· B.,. art ·enrichment action will not be available to A against 

· ,C. · · It· will hence be a subsidiary action which will come 

to the fore where B has disappeared from the scene and 
. . 

the enforcement of rights and obligations in respect of 

B has become impossible or totally academic. 

·. De Vos s.uggests that the granting of relief to the im...; 

poverished party (A in our example) against the unjusti

fiably enriched party {C in our example) is in conflict 

wi.th the paritas creditorum rule. 515 It is pointed out 

in this regard that the question of parity of creditors 

· usually comes to the fore -only when the debtor is in 
. . 
insolyent circumstances. · If the enriched party in an·. 

'unjustified enrichment situation should indeed be in-
. . . 

. . 

··.· · iolvent., the impoverished pa-rty would., it is submitted., 

.· be in the · same position as any other non-preferent ere-. 

ditoro ·· The mere fact that he is granted an enrichment 

a.ction does not imply that he should be given prefe-

rence as against any other creditor. It is hence sub...; 

mittedthat there are no grounds for suggestion that 
·r 

the granting of the extended actio negotiorum gestorum.~ 

t.o A against c., where the intermediary., B., has disappeared 

f rorn :the scene and can no longer claim or be sued., is in 

conf'lict with the rule of paritas creditorum. 516 

:In• view of the aforesaid considerations it is suggested 
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th~t, in all cases of "indirect" or "third party" en

x:-ichment, where the intennediary party, B, has fallen 

away and can no longer sue or be sued, A, as gestor, 

will be able to claim directly from C, as dominus, 

reimbursement of all his necessary and useful expenses 

·incurred with regard to the improvement or preserva

tion of C's property. The action in such a case is the 

extended actio negotiorum gestorum and the amount which 

can be claimed is limited to the extent of C's actual 

enrichment. 

6 COMPARATIVE SURVEY OF NEGOTIORUM GESTIO IN VARIOUS FO

REIGN LEGAL · SYSTEMS 

It is not the purpose of t·his chapter to present a de,;.; 

tailed discussion of negotiorum gestio in foreign law. 

As mentioned in the introduction to this work, it is of 

considerable interest to compare the development of this 

· institution in a number of "Romano-Germanic" or "civil 

law" legal systems with that of the comparable institµ

tion or institutions in the so-called "Anglo-Ameri.car.." 

or 11co~o:n law" legal s3rstems. 'rh~ three most po:rular 
. . . 

. . 

11 civl.I law" systems, dealt with.in most South African 
. . . . . 

comparative stud.a.es, are those of France, the Netherlands 

.·arid. Germanyo Italian law, being closely related to that·.· 

of Frc=;lnce, and Swiss and Austrian law, being more closely 

related.to German than to French law, are always of in...; 

terest to the comparativ.e lawyer. The law of Scotland 
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is again of particular interest to South African lawyers 

because of its basically "civil law 11 _backgrotind which 

has undergone some change as a result of the influence· 

on it of the English common law. 

_English law, as will be pointed out in more detail be:-' 

low, ·has no institution termed negotiorum gestio but, 

in~its characteristically casuistic way, the law of_ Eng"'.' 

· · la_ild has developed equivalent institutions which are 

· strongly reminis·cent of the Roman institution. Of some 

interest in this regard is how these equivalent insti-. 

tutions have been dealt with in the law of the United 
/ 

States·of America which, though of English common law 

orig:ih;· has tended,in certain_circumstances, to adopt 

a differ~nt approach to legal development in general. 

The legal. systems which are thus surveyed in this chapter 

are those of France, the Netherlands, Germany, Italy, 

-Switzerland, Austria, Scotland, England and the United .. 

States ·of America. The intention of the survey is not 

so much to describe the relevant principles obtaining 

in_the various legal systems, as to attempt to extrac~ 

from these systems practical suggestions with a view.to 

impr9ving or supplementing the South African law relating 

to-negotiorum gestio. 51 7 

6.1 France 
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·rn·the French Code civil (CC) of 1804, negotiorwn gestio 

(la gestion d 1 affaires) is dealt with in sections1372-

1375 as one of two quasi-contracts, the other being pay-· 

merit of that which is not due (le paiement de 1 1 indu) 

or. solutio indebi ti, as it is better known in Roman-_Dutch 

.1 - 518 . 
. aw •. 

The said sections of the Code civil read as follows:~ 

11 Arto 1372.- Lorsque volontairement on g~re 1 1 affaire 

d 1 autrui, soit que le proprietaire connaisse la_ 

gestion, soit _qu 1 il 1 1 ignore, celui qui gere con

tracte 1 1 engageme~y tacite de continuer la gestion 

_·. qu I il ·a commencee, et de 1 1 achever jusqu 1 a ce que .. 

le proprietaire soit en etat d 1 y pourvoirlui-meme; 

il.doit se charger egalement de toutes les deperi

_dances de cette meme affaire. 

Ilse sownet a toutes les obligations qui resulteraient 

-d 1 un mandat expr~s que lui aurait donne le proprietaire. 

Art. 1373. Il est oblige de continuer sa gestion, 

_encore g:i:ie le maitre vienne a mourir avant que 1 1 affaire 

soit consommee1 jusgu 1 a ce que· 1 1 heritier ait pct 

en prendre la direction. 

• Arto 1374. Il est tenu d 1 apporter a la gestion de 

1 1 affaire tousles soins d 1 un bon pere de famille. 

Neaiunoins les circonstances qui 1 1 ont conduit a 
· · -~e cha_!"ger de 1 1 aff aire, peuvent auto riser le juge 

a moderer les domrn.ages et interets qui resulter:,.ient 

. des fautes OU de la negligence du gerant. 
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Art.·· 1375. Lemaitre dont 1 1affaire a ~t~ bien 

· administr~e,· doit remplir les engagements gue le 

g~rant a contract~s en son nom,· l 1·indemniser de 

tousles engagements personnels qu1il a pris, et 

lui rembourser toutes les d~penses utiles ou n~'

cessaires qu1il a faites. 11 

In tr_anslation, the said sections can be expressed thus: 

· 11 Art-1372. When someone voluntarily manages the 

affair of another, regardless of whether the owner 

knows of the gestio or not, the gestor tacitly binds 

himself to continue with the gestio that he has 

initiated and to completeit, at·least to the point 

where the owner is in the position to do so him-· 

self. The gestor is likewise required to take 

.· charge of all __ ~p.~lary m~t;~e:rs arising from the 

· · .. particular affair he is managing. 

In acting as he does, the gestor submits himself 

to all the obligations which would have resulted· 

. from an express mandate that the owner might have 

•· given him. 

Art.1373• He is obliged to continue with his manage

·ment, even if the dominus should have died prior 

to.the completion thereof, until such time as the 

heir is in a position to take over. 

Art 1374• In managing the affair he is required to 
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exercise all the care of a good father of a family 

· {bonus paterfamilias)• 

· Nevertheless the circumstances which prompted him 

to take charge of the affair can be taken into ac

coµ.nt by the judge with a view to moderating the 

dama~es, or loss of interest which may result from 

the fault or negligence of the gestor. 

· Art 1375. The dominus whose affair has been well 

managed_must_fulfil the obligations which the gestor 

· .. has contracted in his name, indemnify him against 

all personal obligations he has undertaken, and re

imburse him for all the useful or necessary expen

ses he has incurred. 11 5l9 

.By virtue of judicial and legal academic interpre

tation in accordance with the requirements of prac~ 

.tice, the French law relating to negotiorum gestio 

has developed beyond the fa,irly narrow ambit of 

the said sections of .. the Code civil. To a large 

extent .the.same principles apply as in South African 

·1~w, whi).e certain innovations occur which may con

ceivably be of great interest to the South African 

520 .lawyer. 

From section 1372 CC the requirement that the gestio 

should be voluntary is a reminder of the gestor volun-
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tarius or spontaneU§_ which is frequently encountered 

. th E . . . 521 Th" . f th .. in e uropean ius commune. is is one o · e 

distinctive features of negotiorwn gestio as opposed 

to mandate .• In the definition of negotiorwn gestio , 

1n French law the emphasis is placed on voluntary/ 

management of the affairs of another without ex-/ 

522 press or tacit mandate. It is clear that the 

J aff_airs should be those of another523 but, otherwise 

South African law, it is not required that 
·. f h . 

\tan in 

\. ·t.he dominus should have been unaware of the management 

pf his affairs, as appears from section 1372 CC 

{~oit que le propri~taire connaisse la gestion soit 

qu'il 1 1 ignore). _In general, however, French commen

tators are agreed that, where the dominus is aware 

·of the gestio, such gestio is transformed, by express 

or tacit mandate (depending on the circwnstances) 

into a contract of mandate, as is the case where the 

.dominus ratifies the gestio. 524 

(As :i,.n South African law, the affair may be of vir

\tually any nature and appear in a variety of forms. 

i~ this regard it is said that the affairs ma~ be 
,. f 

/

not only administrative (actes 

. hut also dispositive (actes. de 
\ 

d 1 administration) 

disposition), such 

as the sale of movables or construction of a buil

_ding. 52s 

There is no objection to the parties (domi~ and 
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gestor) having been previously involved in a con

tractual or similar legal relationship (rapports. 

juridiques ant~rieurs). Provided the gestio does 

not emanate directly from the contractual or other 

·obligations and can be judged. independently of the 

·former relationship, it will be a valid gestio. 

Ari example of such gestio would be where a mandata

rius has exc•eeded the limits of his mandate: if 

nis further (unauthorised) acts comply with the 

requirements of negotiorum gestio, he will have the 

remedies of the gestor against the mandator (in his 

capacity of dominus).5 26 

There is similarly no objection where a gestor manages 

partly his own affair and partly that of another·(a~ 

· .. in.the case of c6-owners), or where he manages the 

~ifiirs of one peison iri the ~istaken belief that 

they are those of another. 527 

.·· ... It· is significant that no animus negotia aliena 

·. ·gerendi is specifically required in terms of the 

Cocle civil. This led Toullier to believe that 

th h . t 528 ere was no sue requiremen. In general, 

however, French commentators suggest that the animus 

is indeed a prerequisite for the actio negotiorwrt 

gestorum in its ordinary sense. 529 Where the ges

tor had an intention to donate or not to claim re-

·imbursement in respect of the expenses incurred.by 
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him.(intention liti~rale), he would, of course, not 

make use of the said action. 530 

The requirement of utiliter coeptum appears to relate 

to section 1375 CC (bien administr~e), "well managed," 

and French law has followed the Roman precept that 

the administration should be 11 properly 11 , 11 rea.so·nably 11 

or "well" undertaken at the time of the gestio, re-
. . . 

i 

gardless of whether or not any advantage has accrued 

·to the dominus from such gestio. The authorities 

. do not appear to emphasise the commencement. of the· . 

. gestio, so that it would seem that the coeptti.m-qu_~li

. fication of the utiliter-requirement does not, in 

~act, apply in French law~ 531 

Among the duties of the gestor, his obligation to · 

· complete the gestio is given great emphasis, insofar 

as it -is dealt with in sections 1372 and 1373 CC. · 

-In these sections it is stated that the gestor t~citly 

.. undertakes to continue the gestio he has commenced 

· . until such time as the dominus himself ;or, if the 

dominus has died, his heir, is able to take over. 

The gestio includes managing all the affairs or 

doing all the acts which are dependent on the gestio 

as a whole. 532 

·. The Code civil does not stipulate, as South African 

· law does, that the gestor should deliver that which 
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has accrued or that he should render an.account of 

his gestio. With reference to the concluding portion 

of section 1372 CC, however, namely that the gestor 

has the same obligations (mutatis mutandis) as the 

mandatarius, French law has apparently ~ncluded 

these obligations in the general obligation that 

the_gestor should render an ~ccount (rendre compte) 

of the gestio. 533 The relevant section 1993 CC re

quires that the mandatarius should account for his 

· adminlstration and for a11- that he has received· as 

a result of his mandate, even if that which he has 

received was not due to the mandator. 534 

Section 1374 CC deals with the liability of the 

gestor. In managing the affair of another he is re

quired to exercise the care and diligence of the 

11good father of a family, 11 that ·is the diligentia 

of the bonus et diligens paterfamilias, as known 

to Roman law. He :1s hence ·liable for culpa levissima 

or-culpa levis in abstracto, to once more use the 

· Roman terminology. The qualification to section 

· 1374 CC brings· the liability of the gestor close 

_ to that applicable in South African law: the gene-

ral circumstances prevailing at the time of the gestio 

and which prompted the gestor to act as he did, may 

be taken into account in deciding to what extent. 

the gestor should be held liable for loss or damage. 

This may be translated into the simple liability 
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of the reasonable man under all the circumstances. 535 

. In section 1375 CC the obligationsof the domimis 

(maitre) are dealt with. If the gestio has been 

·utiliter (bien administr~e) the dominus must fulfil 

the obligations arising from contracts concluded 

' by·the gestor in the mame of the dominus, and must 
( 

likewise indemnify the gestor against the obligations 

.• that the gestor has personally contracted during. 

the course of the gestio. Contracts concluded in the 

name of the dominus presuppose a form of agency or 

representation, which is in fact in conflict with 

the nature of negotiorum gestio as a form of unautho~ 

.rised representation. 536 

For the rest the dominus is bound to reimburse. the· 

gestor, as in South African law, for all the necessary 

··.· and useful expenses incurred by him in the course 

.of the gestio. By virtue of the extension of the appli-

cation.of the mandator 1 s obligations, the dominus 

· .· is obliged, in terms of section 2000 and 2001 CC;.· 

·. to make good damage suffered by the gestor and to· . 

pay 1nter~st on the amounts advanced to the gestor, 

for the ~urposes of the gestio, as from the date~ 

that the advances were confirmed. 537 

.·A~ in South Africa, the gestor is not entitled tQ 
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remuneration, al though there has been a movement. 

away from thi_s strict rule insofar as, where a 

professional_dominus renders professional services-

by way of .negotiorum gestio, the fee which .he wo1:1id 

otherwise have been able to charge, is reckoned as 
.·· 538 

an expense or damage which should be made good. 

Finally, likewise as in South Africa, the gestor 

is entitled to a lien (droit de r~tention) in re~pect 

of ·the thing to which the gestio has been directed, 

until such time as he has been recompensed for 

his expenses, damages or interest. 539 It hence 

~ppears that, in French law, the rights of the gestor, 
•' . 

as the counterpart of the obligations of the dominus, 

largely coincide with those pertaining in South African 

· l. ·. 540 ,aw. 

· In certain cases where the prerequisites for the 

ordinary actio negotiorum gestorum are not complied · 

p with, French law, as is the case in South Africa.,· 

· makes provision for an actio de in rem verso .bas_ed 

.c 

on unjustified enrichment. In this regard the 

concept gestion d 1 affaires anormale is sometimes 

.encountered and it would appear that the actio de 

in.rem verso made available to the gestor in such 

circumstances is on all fours with the extended 

·actio negotiorum gestorum of Roman-Dutch and South · 

African law. Hence, where the dominus or gestor is 
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still a minor, his liability is limited to the 

extent of his unjustified enrichment. Similarly, 

where a gestor acts sui lucri causa in his own 

interests, or where he manages the affairs of another 

in the bona fide belief that they are his own, the 

.actio de :in rem verso, just like the extended actio 

negotiorum gestorum, is available to him to claim 

the unjustified enrichment of the dominus. 541 

Where the dominus has prohibited the intervention 

in his affairs, French law permits no action: , in..:. 

deed, the gestor who acts domino prohibE;mte may very 

well be held delictually liable for any damage or 

. ,injury arising from his gestio. Yet, in certain· · 

.cases, as Colin-Capitant point out, the opposition 

of .the dominus may be considered to be of no effect, 

.for instance where the dominus has prohibited an 

act which he himself is legally liable to perform, 

· c!-S · in the ·.case where a hotelier provides accommo...; 

dation to a married woman in the face of her hus

·band' s oppositim where it is clear that the hus- · 

band is not complying with his obligation to pro

vide ma,.,intenance to his wife. 542 In other cases 

the indication is that,also where the dominus is 

prohibens, an enrichment action in the form of' the 

actio de in rem verso is available to the gestor~543 
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Section 1375 CC is important not only because it 

sets out the obligations of the dominus in a nego

tiorum gestio relationship, but also because it 

·· introduces a form of "indirect enrichment" such 

as that which has developed in South African iaw. 544 

This comes to the fore where the gestor concludes 

an agreement with a third party in his own name but 

is unable to perform the obligations arising from 

it. The French commentators are not ad idem as to 
I •-;' 

whether the third party may, as gestor in his own 

right, act directly against the dominus, yet 

_weighty authorities such as Aubry-Rau and Planiol

Ripert suggest that the third party should be ab.le 

to sue the dominus by way of the actio de in rein 

verso, the enrichment action which, as we have 

seen, may be equated with the extended actio negotio

rum gestorum granted in similar unjustified enrich-

. . t· 545 · ment · s1.tua ions. 

6. 2 . Netherlands 

-The Burgerlijk Wetbo.ek (BW). of 1838 deals with negotio:_ 

rum gestio (zaakwaarneming) in sections 1390 to 1394: 

11 Arto 1390. 1. Wanneer iemand vrijwillig, ·zonder 

daartoe last te hebben bekomen, eens antler zaak met 

·of zonder deszelfs weten waarneemt, verbindt hij 

zich daardoor stilzwijgend om de waarneming voort 

te zetten en te voltooijen, tot dat degene wiens 

belangen hij waarneemt in staat zij om in die 
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z~ak'zelf te voorzien. 

2 •. Hij moet zich insgelijks belasten met al hetgeen 

tot die zaak behoorto 

3. Hij onderwerpt zich aan alle de ~erpligtingen 

welke hij zoude hebben moeten nakomen, ingeval hij 

bij e·ene uitdrukkelijke lasgeving was gemagtigd 

·. geworden. 

Art. 1391. Hij is verpl~gt met zijn beheer voort 

•. te gaan, al ware het ook dat degene wiens belangen 

hij waarneemt mogt komen te overlijden voor dat de 

~aak is ten ei~de gebragt, tot tijd en wijle de 

erfgenaam dit beheer op zich kan nemen. 

Art. 1392. Hij is gehouden opzigtelijk dat behee~ · 

de pligten van een goed huisvader te vervullen. 

· .. 2. Niettemin is de regter bevoegd om de vergoe- • 

ding der kosten, schaden en interessen, welke door· 

schuld of nalatigheid des waarnemers mogten veroor~ 

-zaakt zijn, te matigen, naar gelang der omstandighe

den die hem tot de waarneming der zaak bewogen heb

ben • 

. Art •. 1393. Degene wiens belangen door een antler 

behoorlijk zijn waargenomen, is gehouden de ver

bindtenissen, door den waarnemer in zijnen naam 

~angegaan, na te komen, denzelven schadeloos te· 

stellen wegens alle,persoonlijke door heni aangegane 

verbindtenissen, en aan hem alle nuttige of nood-

. · zakelijke gedane uitgaven te yergoedeno 

·Artz 1394. Hij d{e eens anders zaak zonder last~

vin:g heeft waargenomen, is tot geen loon geregtigd. 11 

The s~~d sect~bns may be translated as follows: 
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·_ 11 1,390. 1. When a person voluntarily, without 

··_. being authorised thereto, manages the affair of 

another with or without such person's knowledge, 

he tacitly obliges himself ·thereby to continue 

with and to complete the management, until the 

person whose interests he is managing is able 

.himself to make arrangements in regard to the 

af.f air. 

2. He is likewise required to take over 

the management of all aspects relating to the af~ 

·fair. 

3. He subjects himself to all the obli--:. 

gations with ~hich he would have had to comply 

if he should have been authorised by expr~ss man

date. 

1391. He is obliged to conti~ci~ with his manage

~ent, even ihould the person whose interests he is 

mariaging die before the completion of the affair,. 

until the heir is able to take over the mahagement ._ 

himself. 

1392. 1. In regard to the management he is bound 

to fulfil the duties of the good father of a fal)li..:.. 

ly. 

The judge is nevertheless empowered to 

reduce the amount of compensation of costs, damages 
. ' 

and interests, which may have been caused by the 

fault-or negligence of the ~estor, in accordance 

·. with the circumstances which may have induced him 

to undertake the management. 

13930 The person whose interests have been proper

·ly managed by another, is obliged to perform the 

obligations incurred in his name by the gestor, to 

✓ 
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indemnify him against all obligations incurred by. 

him in his own name, and to compensate him for 

·-all useful or necessary expenses incurred. 

1394. The person who has managed the affairs of -

another without being authorised thereto, is not 

entit1ed to any renumeration." 

Otherwise than in.the earlier draft codes of the Nether~ 

lands, the quoted sections of the BW are virtually a. 

Dutch translation of the French Code civil, with the 

exception of section 1394 BW which does not appear in 
·. . .. · 546 
thefrench code. In the draft civil code which is en-

-visaged for the Netherlands {Ontwerp voor een Nieuw Bur

gerlijk Wetboek) {NBW), negotiorum gestio is dealt with 

tn sections 6.4.1.1 to 6.4.1.5. To a large extent the 

-compilers of the draft have broken away from the French 
. . 

.• tradition and attempted to establish a typically ·Dutch 

codification of the principles relating to negotiorwil -

gestio. The proposed sections improve vastly on the 

·present law, although they can clearly not cover all 

:the. problem areas on the subject. 54 7 On the other 

. -hand, the decisions of the Hoge Raad and other tribunals 

•in the Netherlands.have done much to amplify the pre_;_ 

se,nt _BW ·and will doubtless continue to do so when the 

:NBW Comes into operationo 548 Asser-Rutten define nego

tiorum gestio as follows: 549 

/. 

11 Zaakwaarneming is de handeling welke iemand op. · 

reclelijke grond stelt, met de bedoeling daardoor 

de belangen van een antler voor diens rekening 
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·. en risico te behartigen, zonder de bevoegdheid 

.d~artoe aan een rechtshandeling of aan de wet te 

.ontlenen. 11 

This.definition introduces the animus negotia aliena ge

rendi although the BW does not make specific provision 

for th~s requirement. 550 It was in fact introduced by 

virtue of a decision of the Hoge Raad in 1891, 551 wh~re

after it was generally accepted as a prerequisite for 

·l~ability in terms of the actiones negotiorum gestoru,m. 

·rt is not, however, necessary that the gestor should 

.. know who the dominus is. 552 In this regard Asser-Rutten .. 

point· out ·that the management of the affairs of another 

means that it should be done in the interest, for the ac-. 

count and at the risk of the dominus. 553 

Forthe rest, the requirements of negotiorum gestio 

.as set .. forth in the relevant sections of the French 

Code civil appear to be reflected, to a greater or les~ 
. . 

. ser extent, in the BW. Thus it is required that the 

gestio, albeit of a legal or purely factual nature, 

, Shou.ld relate to the affairs of another. This includes 

the case where the affairs are partly those of the 

gesto.!:_,;..aild partly those of another. 554 It is not required 

that. the dominus should be unaware of the gestio., but,· 

if h~ ~hould be aware .of it and do nothing to prevent 

.it, he.may be considered to have given the gestor a tacit 

·mandate. to continue with the gestio. This is then the 

~xpiariation of the word vrijwi11dg ("vo1untari1y 11 ) as it 
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· appears;in section 1390 BW. It is stated,in this re-: 

gard, -that the gestio should not arise from a legal act 

{such as a contract or mandate) or statutory provi

sion.555 

The-ut{liter coeptum requirement of the ius commune in

SouthAfrican law does not occur in so many words in the 

Burgerlijk Wetboek, but the utiliter portion thereof· 

- ~ay ~e inferred from the word behoorlijk {"properly"} 

which appears in section 1393 Bw. 556 - In the above quoted 

'definition of Asser-Rutten the utiliter concept is 

reflected in the words op redelijke grond, which simply 

·implies. that the gestio should be reasonably undertaken_. 

In their commentary on this requirement Asser-Rutten 

suggest that a certain degree of necessity {een zekere 

noodzaak) should be present in order to obstruct the 
. . . - . 

.. officious intermeddler. 557 Yet they voice the opinion 

that the-improper intervention {onbehoorlijk~ indringen) 

· in the affairs of another without good cause is wrong-

ful and hence no negotiorum gestio. 558 It is clear that 

the·court should decide, in accordance with the circum

.stan,ces, whether the gestio has been reasonable or not. 559 

It is_ not necessary that the dominus should himself have 

b - - .--bl t th ff-· ff . · t· 5 60 • een a e o manage e a air or a airs i_n ques ion. - -_ -

Nor is it required th~t the outcome of the gestio should 

·, be successful: inasmuch as the risk -of the gestio passes 

·to th~ dominus, all that is required is that the gestio 
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should have been reasonable at the time of execution 

thereof •. As in French law, however, it is not stated 

·that thegestio should be utiliter coeptum, that is 

reasonable at the time of commencement of the gestio. 561 

_.Iri regard to the duties of the gest.2!,, sections 1390 and 

1391 BW oblige the gestor, as is the case with tl!e corres

ponding ·sections of the French code, that he should con

tinue ·and complete the gestio until the dominus or bis 

heir is in a position to take over the management of 

the affc;1ir himself. All ancillary matters which arise 

_from·the gestio and are directly dependent thereon must 
·.: .... - : ; . 

. . . 
likewise be managed. The gestor is, indeed, subject· 

to ali the obligations with which he would have had 

to .. comply had he been expressly authorised to manage 

the a·ffair or affairs in question. The standard of lia-

·bility>applicable to the gestor is, as in French law, that 

of · .. the bonus paterfamilias, as appears from section 

139Z: iM. The court has the power, however, to reduce 
. . . . . . .. - .. 

·.the amount of compensation payable by the gestor for 

co~ts,1-damages or loss of interest suffered by the 

. dominus as· a· resul-t of the fault or negligence of the 

gestor, should the circumstances.which prompted him to 

. 562 
underta}<.e the gestio warrant such reduction. 

Although the cited sections of the Burgerlijk Wetboek 

·do·not expressly stipulate.the gestor 1 s duty to render 

an· a·Gcount of his administration or deliver up to the 
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dominus that which has accrued from the gestio, the 

third leg of section 1390 BW subjects the gestor to the. 

obligations of the mandatary, in respect of whom such 

·duty ts indeed expressly stipulated. 563 

The rights of the gestor appear from section, 1393 BW. 

If the gestio has been utiliter or properly {behoorlijk) 

. undertaken, the dominus must fulfil the obligations 

· arising from contracts concluded by the gestor in the 

name. of the dominus and must indemnify the gestor in 

respect of obligations that the gestor has personally 

contracted in the co~rse of the gestio. This section 

corresponds with section 1j75 CC in that the reference 

to contracts concluded by the gestor in the name of 

the dominus suggests that the gestor has acted as an 
. . 

·agent or representative of the dominus, a suggestion 

·. · whi~h runs counter to the nature of negotiorum gestio 

·as the voluntary and unauthorised management of the 

affairsof another. For the rest, as in South African• 

·. law, _the: gestor is entitled to be reimbursed for all 

.the necessary and useful expenses incurred by him in 

·nianagingthe affairs of the dominus, subject thereto, 

~as specified in section 1394 BW, that he is not entit1ed 

to any fee,,salary or like form of renumeration for his· 
... ·· · .... · ··. 564 
services. .· . On the other hand, the gestor does have 

·a. rig:ht of retention ( retent,ierecht) until he has been 

recompe~sed for his expenses and damages. 565 
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'J:'he relationship between negotiorum gestio and unjusti

. fied enrichment in the law of the Netherlands has not 

dev~loj:>ed or even come to the fore as in French or 

South African law. To a large extent the question has. 

·-
-b eeri academic, despite the fact that the Hoge Raad in 1959 

decided; in the Quint-Te Poel case, that there is no general 

.. enrichment action in the Netherlands. 566 In the Ontwerp 

voor .een Nieuw Burgerlijk Wetboek provision is made for 
. I 

th~ introduction of a general enrichment action, 5.67 but 

unti1 such time as the Ontwerp comes into operation, so-

lutions have to be found for cases of negotiorum gestio 
. . . 

which do not comply with the prerequisites for an ordi-

. nary action, yet which require an action, at least on - · 

.the basis -of unjustified enrichment, in accordance with· 

the equities of the particular case.
568 

·_._ In the most recent study of the relationship between ~-: 

gotiorum gestio and enrichment in Dutch law (with compa

·rative · references to French and German law)., Mrs Biegman-· 

-Hartogh adopts the approach that no extended actio nego-

tiorum gestorum or general enrichment action should be 

a~ailable to the gestor who has not complied wit~ the 

prere_quisi tes for negotiorum gestio, except in the case 

where. he bona fide fulfilled the maintenance obligations 

of ano.ther under the impression and in the mistaken be-

lief that they were his own. In this regard she points 

.out that the 11 pseudo-gestor 11 who manages the affairs of 

157/ ••• 



·'· 
. ) . 

-157-

.another domino prohibente is liable to the dominus on 

the grt>und of wrongful, delictual activity. If the 

gestor himself suffers loss or damage under such cir

cwnstances,he has only himself to blame. 569 This is, 

with respect, an over-simplification of the problem 

·~hich may arise in the cases of gestio domino prohibente 

or mala fide and bona fide gestio, which occupied the 

minds of weighty Roman-Dutch authorities prior to the 

codification of Dutch law570 and were not considered 

by the $aid author •. Asser-Rutten, indeed, point out· 

.that. in certain circwnstances, the veto of the do~imis 

· ·. 571 
may be ignored. Pitlo is similarly of the opinion 

that the self-willed dominus should be protected against 

himself where it is clear that his good judgement has 
. . 

. · been impaired, subject thereto, however, that the- self-

righteous gestor should not be permitted to meddle at \ 

will.in the.affairs of another. 572 A nwnber of authori...'. 

.ties are, in fact, in favour of the granting of a gene...: 

· ral enrichment action to the gestor domino prohibente. 573 

· It is submitted that this is the correct approach and,· 

· until such time as tre general enrichment action of the 

NBWcomes into operation, the extended actio negotiorwn 

gestorum.of Roman-Dutch law should be applied, as.advo

cated b:f Van Goudoever. 57 4 Similarly, in a case of bona 

fide .cgestio, where the gestor mistakenly believes he is 

managing his own affairs, and in the case of mala fide 

· gestio ,••where · the gestor acts in his own interests, cer- · 

tain authors are prepared to assist with an enrichment 
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action,.albeit not the extended 

gestorurii of Roman-Dutch law. 575 

actio negotiorum. 

No reference is made in the Dutch authorities to an 

enrichment action in the case where a minor is .dominus 

o.r gestor in a negotiorum gestio relationship, although 

no obJection is raised to a minor's involvement, sub-

· ject·thereto that, where he concludes an agreement in 

his own name, as gestor, such agreement is voidable.~76 

Finally~ reference should be made to the case of "in

direct enrichm.ent," which comes to the fore where a 

gestor in terms of section 1393 BW,concludes an agree

ment with a third party in his own name, but is unable 

to make performance • In a 1926 decision of the Hoge Raad 

.. it. was held that the third party could not sue the dominus 

;directly, but the same tribuna·1 in 19 31 allowed an ac-

: tion~ 577 Although it was not said in so many words, ·, 

· the ratio for the gr Rn ting of the action was clearly un..:. 

.- justified enrichment. 578 Until the general enrichment. 

action of the NBW becomes operative law, the Netherlands 
. . 

may well.take note of the possibilities of the extended 

actio negotiorum gestorum as developed in their.pre-co-'

. dification legal history. 

In German law negotiorwn gestio (Geschaftsfuhrung ohne 

159/ ••• 



-159-

Auftrag) is dealt with in sections 677-687 of the Biirger

liches Gesetzbuch (BGB) of 1900. 579 Of the various co-· 

dified legal systems, the German treatment of the sub-·•· 

·ject is.possibly the most careful and precise. It may 

be cqnvenient to quote the German text of the said sec

tion~ of the BGB, whereafter the various aspects rela

ting. tonegotiorum gestio wilL be discussed with'reference 

to the specific sections: 

11 677. Wer ein Geschaft fiir einen anderen besorgt,. 

ohne von ihm beauftragt oder ihm gegeniiber sonst 

· dazu·berechtigt zu sein, hat das Geschaft so zu 

fiihrent wie ·das Interesse des Geschaftsherrn mit 

· . Riicksicht auf dessen wirklichen oder mutmasslichen 

Willen es erfordert. 

678. Steht die Ubernahme der Geschaftsfiihrung mit 

dem wirklichen oder dem mutmasslichen Willen des 

.· · Geschaftsherrn in Widerspruch und musste der · 

Gesch~ftsfiihrer dies erkennen, so ist er dem Ge7 

schaftsherrn zum Ersatze·des aus der Geschaftsfiihrung 

··. entstehenden Sc ha dens auch dann verpf lichtet; wenn 

ihm•ein sonstiges Verschulden nicht.zur Last fallt. 

679. Ein der Geschaftsfiihrung entgegenstehender 

Wille des Geschaftsherrn kommt nicht in Betracht, 

wenn ohne die GeschaftsfUhrung eine Pflicht des 

Geschaftsherrn2 deren Erfiillung im offentlicaen 

In:teresse liegt, ode;r eine.gesetzliche Unterhaltspflicht 

des Geschaftsherrn nicht rechtzeitig erfilllt werden 
·. · ·wiirde. 

6800 Bezweckt die Geschaftsfiihrung die Abwendung 

einer dem Geschaftsherrn drohenden dringenden Gefahr, 
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so hat. der Geschaftsfllhrer nur Vorsatz und grobe 

Fahrlissigkeit zu vertreten. 

.. 
·. 681. Der Ges~liftsfiihrer hat,die Ubernahme der 

Geschaftsfiihrung, sobald es tunlich ist, dem Geschifts

-c herrn anzti.zeigen und, wenn nicht mi t dem Auf schube 

·Gefahr verbunden ist, dessen Entschliessung abzu

warten. Im iibri~en finden auf die Verpflichtungen 

des Geschaftsfllhrers die fur einen Beauftragten 

.geltenden Vorschriften de.r 666 bis 668 entsprechende 

- Anwendung. 

682. _Ist der Geschiftsfiihrer geschiftsunfihig oder 

>in d~eschiftsfahigkeit beschrankt, so ist er nur 

nach den Vorschriften iiber den Schadenersatz wegen 

:unerlaubter Handlungen und iiber die Herausgabe eirter 

ungerechtfertigten Bereicherun.g verantwortlich. 

683. Entspricht die Ubernahme der GeschaftsfUhrurtg 

---c-'dem Interesse und dem wirklichen oder dem mutmasslichen 

Willen des Geschiftsherrn, so kann der GeschiftsfUhrer 

wie ein Beauftragter Ersatz seiner Aufwendungen ver

langen. -In den Fallen des 679 steht dieser. Arispruch 
ii 

·dem Geschiftsfi.ihrer zu,- auch wenn die Ubernahme der 

Geschaftsfiihrung mit dem Willen des Geschiftsherrn· 

in Widerspruch steht. 

684. Liegen die Voraussetzungen des 683 nicht vor, so 

· ist · de_r Geschaftsherr verpflichtet, dem Geschiftsfiihrer 

· alles, was er durch die GeschaftsfUhrung erlangt, nach 

den_Vorschriften iiber die Herausgabe einer unge.'..: 

rechtfertigten Bereicherung herauszugeben. Genehmigt 

der Geschiftsherr die Geschiftsfiihrung, so steht / 

dem ~chaftsfiihrer der im 683 bestinunte Anspruc}:l_ zu. 

6850 lo Dem Geschaftsfilhrer steht ein Anspruch nicht 

zu, wenn·er nicht die Absicht hatte, von dem Geschafts

herrn Ersatz zu verlangen. 
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2o Gewahren Eltern oder Voreltern ihren Abkommlingen 

·. oder diese jenen Unterhalt, so ist im Zweifel anzunehmen, 

. • dass die Absicht fehlt, von dem Empfanger Ersatz zu 

verlangen. 

·. 686. Ist der GeschaftsfUhrer iiber die Person des 

,,., . Geschaftsherrn im Irrtume, so wird der wirkliche 

Geschaftsherr aus der Geschaftsfiihrung berechtigt 

und verpflichtet. 

687. 1. Die Vorschriften der 677 bis 686 finden 

keine Anwendung, wenn j emand ein fremdes GescMtft . 

in der Meinung besorgt, dass es sein eigenes sei. · 

2. Behandelt jemand ein fremdes Geschaft als sein 

eigenes, obwohl er weiss, dass er nicht dazu be...; 

rechtigt is, so kann der Geschaftsherr die sichaus 

den 677, 678, 681, 682 ergebenden Ansprilche geltend 

machen. Macht er sie geltend, so ist er dem Ge

•schaftsfiihrer rtach 684 Satz 1 verpflichtet. 11 . 

. It is.particularly interesting to note that the BGB dis

tinguishes between "ordinary" and 1extrrordinary 11 forms. of 

negotiorum gestio and that it has little hesitation in. 

applying the principles relating to unjustified enrich-· 

. ment whe11ever the prerequisites for ordinary gestio are .• 

· ·. .. . . . . 580 
no~ complied with. In translation the quoted sections 

of the BGB may be reflected as follows: 

11 6770 The person who manages an affair of another 

•. • without being authorised by the latter or otherwise 
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entitled to do so, must manage the affair in ac

. cordance with the interest of the dominus, ·while • 

taking into account his actual or presumed wishes. 

678. If the undertaking of the .gestio should be 

in conflict~;£"qphe actual or presumed wishes of the 

dominus and the gestor ought to have been aware 

of this, the gestor is bound to compensate the 

dominus for any damages arising from the gestio, even 

when such obligation does not otherwise fall on 

him. 

679. The opposition by the dominus to the gestio 

i.s irrelevant if, without such gestio, a duty of 

the dominus which requires to be complied with 

' in the public interest~ or a statutory duty :of the 

· dominus in regard to the furnishing of maintenance, 

~hould not be properly fulfilled. 

680. If the gestio should be directed at averting 

~nimminent danger threatening the dominus, the~lia

bility of the gestor is limited to wilful intent. 

and gross negligence • 

. 68.i o As soon as practicable the gestor must iriform 

·the dominus of his undertaking of the gestio and . 

·. await the decision of the latter, unless the delay 
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should entail danger. For the rest the provisions 

_~f ~ections 666 to 668 (of the BGB), in regard to 

-the obligations of the mandatary, are corresponding-_ 

ly applicable to the gestor. 

·. 682. Should the gestor not have the capacity to act 

or have limited capacity to act, his liability is 

limited, in accordance with the provisions_ relating 

to compensation or wrongful acts and reimbursement 

of unjustified enrichment. 

68'3. If the gestio is in accordance with the inte-

. rest and actual or presumed will 9f the dominus; the 

gestor can claim reimbursement of his expenses•as 

if he were a mandatary. In the cases set forth in 

·section 679, the gestor has a claim on this basis 

even when .the gestio is contrary to the wishes of the 

dominus. 

684. If the conditions stipulated in section 683 

-·are. not present, the domi_nus is obliged to return · 

to the gestor all that he has acquired during the_· · 

.course of the gestio, iri ,accordance with the pro- . · 

·." visions relating to the reimbursement of unjustified 

enrichment. Should the dominus ratify the gestio, 

the.gestor has the claim provi'1ed for in section 

164/ ••• 



-164-

1. The gestor does not have a claim if he-

did not have the intention of claiming compensa-

- tion from the doniinus. 

I 
. 2. If parents or grandparents provide maintenance 

to-their descendants or vice versa, it is presumed, 

in cases of doubt,. that there is no intention to 
./ 

· claim compensation from the recipient. 

686. If the gestor is mistaken as to the identity 

of the 'dominus, the true domi~ acquires the rights 

·.and duties arising from the gestio. 

687. -1• The provisions of sections 677 to 686' 

are not applicable when a gestor manages the 

affairs of another in the mistaken belief that 

•·. they are his own. 

2. If a gestor treats the affair of another as·· 

his own, al though he knows that he is not enti tl·ed 

. to do so, the dominus may enforce the claims provi-

ded in sections 677, 678, 681 and 682. If he- should 

· enforce them, he is.liable to the gestor in terms· 

of section 684.1. 11 

/ 

From the above it appears that 11 ordinary 11 negotioruin. 
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·· ,gestio is distinguished from "extraordinary" negotio'rum. · 

gestio in· the sense that the former complies with the 

normal prerequisites for ·negotiorum gestio whereas the 

latter does not thus comply. In this regard reference 

is sometimes made to berechtigte Gesch~ftsfiihrung ohne 

·Auftrag as opposed to unberechtigte and unechte Geschafts-

581 fiihrung ohne Auftrag •. 

Section 677 BGB requires that, in the case of the 11 ordi..:_ 

_nary 11 '.negotiorum gestio {bere.chtigte Geschaftsfiihrung), 

the gestor should act in the interests of the dominus · .. 

,and in accordance with his wishes or what may be pre~ 

sti.med to be his wishes. This smacks of the utiliter 

requirement.bf the Roman-Dutch law. The said section 

does not limit the nature or form of the gestio, which 

rnay_hence include any activity {jede Tatigkeit), albeit 

o~leg~l or purely factual nature. 582 The affairs must 

clearly -be those of another and the gestio should 

not-be-undertaken by virtue of a mandate by the dominus· 

.. o; a legal duty to do so. 583 It is not specifically 

.required-that the dominus should be unaware of the ges-:-

tio,·but ~e~tion 681 BGB makes it clear that, if the -- .. 

. . . . . 

.. doniirius. is unaware of the gestio, he should be informed 

·as soon as possible after the commencement thereof584 · 

so that he can decide whether he wants the gestio to 

continue_ or cease, or whether he wishes to take it over 
. , ' ... 

himself. -· In the case where he decides that the gestio 

may continue, it would appear that the gestio is ratified, 
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hence becom·ing a mandate, alternatively that the gestor 

is given a tacit mandate to carry on with the gestio. 

Acting in accordance with the interest and wishes 

or presumed. wishes of the dominus, coupled with the duty 

of the gestor to inform the dominus of the commencement 

· of the gestio, ensures that the management of affairs 

will be eminently reasonable, thus bringing the German 

law into line with the Roman- Dutch law in respect of ". · 

the ti.tiliter coeptum requirement. German law likewise .. 

does not require that the gestio have a successful out.:.. 

come, provided it was niitzlich be_gonnen {utiliter coep- ·, 

tum).585 

When the dominus has expressed his will, the gestor must 

give effect to it, except in certain prescribed cases, 
. . 

to _which attention will be turned below •. Where no will 

hasbeen expressed, because the dominus is absent or 

·otherwi~e in no position to do so, the presumed will 

(rriutmassliche Wille) of the dominus must be established. 

In do~ng so. an objective test is applied with reference 

to all the circumstances, the position (more particular

ly the financial position) of the dominus and what may_·• 

·· reasonably have been expected of a person in the positi9n 

. of the· dominus. Ordinarily the presumed will of the, do-

· minus will reflect his interests, which are likewise to 

-~~ esiablished by the application of objective princi-

. · 586 
ples. _If there is a conflict between the will of the 



·d<;>minus and his objectively established interests, the 

will t~kes precedence. 587 

It is clear from section 677 BGB that the gestor who must 

act in accordance with the wishes and interests of the 

dominus must, if he desires to be classified as a berechtigter 

Gesch.aftsfiihrer, have the intention of managing the.af-. 

fairs of another, in the sense of the. animus negotia 

aliena gerendi •. This appears to be confirmed by section 

685.; 1 BGB, which refers to the gestor 1 s intention to·. 
. . 

claim compensation from the dominus (Absicht Ersatz zu 

· .. verlangen), a phrase which is reminiscent of the animus 

588 obligandi,recipiendi or repetendi of the ius commune. 

The said section indicates that a gestor may act with 

the animus donandi and thus not have the intention of 

.claiming reimbursement of his expenses. Section 685.2 

BG.B provides for a presumption, in cases of doubt, that .. 

there is an animus donandi when parents or grandparents 
. . . 

, furnish maintenance to their descendants or vice versa. 

· ··.The' onus of proving_ the intention not to sue (Verzichtswil:Le) 

rests upon the dominus. 589 

Apart.from the duty of acting reasonably at the commence

ment of the gestio as discussed above, section 677 BGB . 

~equires that the gestio should be reasonably managed, 

in accordance with the will (or presumed will)J and inte-. 

rests of the dominus, for as long as the gestor is busy 

with it. Otherwise than in French, Dutch or South African 
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law ,,>the gestor is not obliged to complete the gestio · .· 

a·s may. be inferred from the fact that section 681 BGB 

stipulates~that he should, as soon as practicable, 

inform the dominus of the commencement of the gestio 

~nd then wait for the decision of the dominus as to 

continuation thereof. Only when a delay in contin'uing 

with the gestio may result in the creation of a dange-

•.rous situation, is the gestor not obliged to wait for . 

the·decision of the dominus, but may continue with the 

gestio. This does not, however, exempt him from infor-
. . . 
ming. the dominus of the gestio as soon as possible, or 

·. priicticable. The decision as to whether a dangerous 
' 

situation is imminent or not rests with the gestor, 

. who is expected to make his decision as objectively 
. .· . 

as possible, but without the necessity of researching 

the. ·ix:iterests of the dominus in any depth. 590 Under 

cert~in ·. circumstances the nature of the gestio may be 
l 

. . . :· . . . 

. such that the gestor is under a duty to continue with 
. . . . 

o"r.even complete, failing which he may become liable 

... f.or damages or even become criminally or delictually 

The death of the dominus has no affect on the 

·: .duties of the gestor other than that the gestor may be. 

·.: re~uired to continue with the gestio on the ground . of an 
.. ' .' . •. 

·•~inergency situation, as't were. 592 Similarly, when the 
• • I .•• • 

gestordies, his duties are transferred to his heirs. 593 

· 'Section 68 l"BGB stipulates further that the gestor has 

. \ 
the same duties as the mandatary in terms of sections· 
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666. to 668 BGBJ 94This means that he must, on request, 

give.the dominus the required reports in regard to 

the progre~s of the gestio and, on completion of the 

gestio, 't'ender account thereof. He is likewise re-

quired to deliver to the dominus all that has accrued 

or that he has acquired from the gestio. This include·s . 

interest on money, forthcoming to the dominus, as froni ·· 

·. the dpte of the investment thereof by the gestor • 

. . The. gestor' s liability for loss or damage appears from 

section 678 read with_ section 680 BGB. He is liable for 

all intentional or negligent conduct in accordance with 

· •.·•the provisions of section 276 BGB. 595 He may even be .. · 

liable for casus fortuitus (Zufall) in cases where the 

risk has passed to him or where he is in default of an 

obligation resting upon him. 596 Such liability hence 

comes to the fore when the undertaking of the gestio 

· . is contrary to the express or presumed will of the do

_ minus_ under certain circumstances where the gestor 

·ougqt to.have realised it. Even if he should execute-the 

gestiowith the utmost care, he would still be liable, 

for- anydaniage or loos arising from the gestio. Section 

,680 · B~B, however, limits the gestor' s liability to in-

· tentional, conduct (Vorsatz or dolus) and gross negligence 

· .. (grdbe· · Fahrlassigkei t or culpa lata) if the gest.!£ is · 

int.ended to avert an imminent danger threatening the 

dominus· • The danger may be of any kind, but will normallf 

. · r_ela-te ·. t~ the person or property of the dominus in accor-

dance-with the we11 considered judgement of the gestor, 
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.. whose U.:abiii ty remains diminished even if he has bona 

fide· e·rred in considering that an imminent danger exists. 597 

If the gestio has complied with the requirements of sec

.. ·tion 677 BGB, that is, if the undertaking of the gestio 

is in ~ccordance with th~ ~nterest and actual or pre

sumed.will of the dominus,the gestor has the same right 

. as the mandatarius to claim reimbursen:.ent of his expenses:• 

This inc,1-udes all expenses incurred by the gestor in 

· . executing the gestio, insofar as the gestor considered 

them necessary under the circumstances, 598 such as trayelling 

o_r· storage expenses or other necessary outlay. 599 Like-

wise in~luded is a claim for loss of interest or income 

and a release from <?r indemnity against obligations in:... 

riur~ed b~ the gestor as against third parties. As in 

French law, the gestor may conclude agreements in the 

name of the dominus, hence as an unauthorised represen-· 

tative (vollmachtloser Vertreter), or in his own name •. 

In. ·th~ former case, if the dominus should fail to ratify 

the .. agreement, he must release the gestor from the obli.:.~ · 

gations.arising therefr'om. In the latter case the dominu.s 
.·_- · .. 

··is, required to fulfil the obligations arising from the· 
- ' ..... · 600 

·. agreement. . Compensation for damages suffered by the. . . ' . 

gest&r in the course of the gestio includes compensation 

for dam~g~ caused by casus fortuitus (Zufall). 601 The· 
·.·. . . . / ·, 

. gestor .·is.· not entitled to any remuneration, fee or sala- . 

. . ry ·for: his labour, except where professional or ssimilar 

s~rvices,; for which a fee is normally payable, have been 
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· re.ndered.. The rendering of such services is considered 

an indirect loss of income for which reimbursement 

· acco·rding to the normal tariff or fee is allowed. 602 

Fin~lly, in regard to the rights of the gestor, he is 

entitied to a lien {Zurilckbehaltungsrecht) in respect 

of.the property, or portion thereof, relating to the 

· 603 
gestio. 

An exception in regard to the prerequisites for a valid. .. 

clai.m in terms of section 683 BGB appears from section 
. . .. 

67~ BdB. If the failure to execute the gestio has the 

eff.ect that an obligatiort of the dominus, which the public 

. i~terest requires:, should be complied with, is not per

formed, alternatively that a statutory duty to furnish 

~ainten~nce is not fulfilled, the prohibition of the 

dominus·may be ignored by the gestor arid he will stil~ 

have all the rights of the ordinary {berechtigter) ge~tor. 604 

On the other hand, if this exception is not present, and 

the gestio does not comply with the interest and the 

actualor.preswned will of the dominus, the dominus is. 

obliged, in terms of section 684 BGB, to return to the 
.. 

gestor all that he has acquired as a result of the gestio 

iri accordance with the precepts relating to unjustified 
.. 

enrichment, unless the dominus has ratified the gestio, 

in which event the gestor will have the ·rights of the 

ordinary gestor in terms of section 684 BGB. In other 

. wor-ds, if· the gestor has not complied with the prerequisites 

for the ordinary actio negotiorum gestorum, which includes 

ihe management of affairs domino prohibente where the 
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_provi~ions of section 679 BGB are not applicable, the 

.gestor 1 s action is limited to the actual, unjustified 

·enrichment of the dominus. This would appear to be in 

accordance with the European ius commune and Roman-Dutch 

_law wh:i..ch-granted the gestor an enrichment action when 

h t d d . h"b t . t·1·t 60S . e ac e. · omino pro J.. en e or inu J.. J.. er. 

The ~es tor who has managed the affairs of the dominu·s 

for his own advantage, as if they were his own, wh~le he 

is aware of the fact that they are not, is in virtually 

the ·same position as the gestor who has acted domino 

prohibente. He also has an enrichment action available· 
.· . ~ . . 

··to him provided (and in this respect his position differ~. 

from the common law gestor who has acted sui lucri causa 

.•and. ariimo depr..aedandi) the dominus avails himself of the 

rights accruing to him in terms of sections 677, 678,' 

681 o:r 682 BGB, as provided for in section 687.2 BGB. 

If the_· dominus should decide not to make use of any of 

_these rights, the gestor in turn has no claim against 

.him on the ground of unjustified enrichment or otherwise. 

For.the rest, his liability is the same as that of the 

t h h t d d . h"b t 606 ges or w o as ace omino pro i en e. 

A somewhat strange_provision appears from section 687.1 

-BGB, which stipulates that, where a gestor manages the 

-affairi'6f another in the mistaken belief that they are 
/ 
his own (hence the bona fide gestor of the Roman-Dutch. 

law arid· European ius commune), there ·is no gestio at 
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.all·and the relevant provisions of the BGB (sections 

677~68b) are not applicable. This is in conflict with 

the legal development of the action arising from D 3.5.48 

which action was received and applied throughout the 

greater part of Europe prior to codification of the 

· ', . . 607 
European c1.v1.l law. It may be that this laconic 

denial of the existence of negotiorum gestio under these 

circumstances relates to section 686 BGB, which provides 

that,, where the gestor is mistaken as to the identity .. 

o_f • the dominus, such error may be ignored inasmuch as 

•the real dominus acquires the rights and bears the obli

gations arising from the gestio.
608 

Yet the authorities 

are agreed that the principles relating to unjustified. 

enrichment, and the actions arising therefrom, are 

available to both dominus and gestor. 609 This diff~~s 

from the position in the legal historical development and, 

· for that matter, in French law (with its general actio 

de in r'em verso) and South African law (with its exten-

ded actio negotiorum gestorum), insofar as the gesto,r 

·. 011ly has a_n enrichment action at his disposal, whereas 

-the dominus has the use of.the usual remedies arising 

·. from negotiorum gestio in its ordinary· sense. 

Where the gestor is a minor or a person with no capacity 

or only a limited capacity to act, section 682 BGB r~stricts 

his liability in accordance with the principles relating 
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to delictual damages and unjustified enrichmento Where 

the_dominus lacks the capacity to act, there is no.need 

to reduce-his 'liability, since such lack of capacity. 

·do~s riot affect the gestor's rights. 610 

The •. question of "indirect enrichment" in German law 

has be.en· the subject of much fruitful research and d1s

~~ssion. There is much uncertainty as to the legal 

posit;i.on in this regard but there are definit·e tenden- ·. 

·. cies in the direction of accepting that the third par-

t · · · t · th dom1.· nus di· rectly. 611 
.Y, as.ges or, may sue e 

. Negoti~rum gestio (gestione di affari) is dealt with·in 

s~ction~ 2028 to 2032 of the Italian Codice civtle of 

1942. 612 The said sections read as follows: 

II 2028 • (ObbTigo di continuare la gestione) .- Chi, 

· senza esservi obbligato z . assume scientemente 1a ges.:.. 

tione di un affare altrui, e tenuto a continuarla 

·e·condurla a termine finche 1 1 interessato non sia. 

in grado di provvedervi da se stesso. 

L 1 obbligo di continuare la gestione sussiste anche 

·.·. · se 1' interessato mu.ore prima che 1 1 aff are sia terminato 1 

f inc he 1 1 erede poss a provvedere direttamente. . ~- . 

. · 2029.. (Capacita del gestore) o - Il gestore deve avere 

1~ ~apacit~ di contrattare. 
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2030. ( 0bbligazioni del gestore) o - Il gestore ~·. 

Soggetto alle stesse obligazioni che deriverebbero 

· da: un manda to • 

Tuttavia il giudice, in considerazione delle circo

stanze che hanno indotto il gestore ad assumere la 

gestione, puo moderare il risarcimento dei danni 

ai guali guesti sarebbe tenuto per effetto della 

~colpa. 

2031. {0bblighi dell 1 interessato). - Qualora la 

gestione sia state utilmente iniziatR, 1 1 interessato 

deve.adempiere le obbligazioni che il gestore ha 

. assunte in nome di lui, · deve tenere indenne il gestore 

di quelle assunte dal medesimo in nome proprio e 

rimborsagli tutte le spese necessarie o utili con 

gli interessi dal giorno in cui le spese stesse 

sono state fatte. 

·Questa disposizione non si applica agli.atti di 

ge·s.tione eseguiti contro il divieto dell, interessato 

~~cetto ch~ tale divieto sia contrario alla legge, 

. all' ordine pubblico o al. buon costume. 

{Ratifica dell 1 interessato). - La ratifi6a 
. .· . . 

~el.1 1 interessato produce, relativamente alla gestione, 

.glf effetti che sarebbero derivati da un mandato~ 

,an~he se la gestione ~ stata compiuta da persona 

:che credeva di gerire un affare proprio." 

In translation this portion of the Codice civile may be 

express~d ·in the following way: 

· 11 2028. {Duty to continue the gestio): The person 

who, without being obliged to do so, knowingly uri~ 

dertakes the management of an affair of another, 
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·.f1 bound to continue and complete it for as 'long_ 

. as the dominus (literally "interested party"} is 

not in a position to see to it himself. 
,I 

., 

· · - The obligation to continue the gestio remains even 

where the dominus dies before its completion, until 

the heir (of the dominus) is able to see to it di

rectly. 

2029. (C~pacity of the gestor}: The gestor must 

have the capacity to contract. 

2030. (Obligations of the gestor): The gestor-is 

subject to the same obligations which accrue to a 
mandatary. 

· Nev.ertheless the judge, after considering the circum

. _: stances which have induced the gestor to undert~ke 

·the gestio, may.limit the amount of compensation 

for damages for which the gestor would have been 

liable as a result of his fault. 

·· 2031. ( Duties of the dominus) : If the gestio has 

been reasonably commenced, the dominus must fulfil 

·the obligations that the gestor has assumed in .his 

_ (the dominus 1 ) name, indemnify the gestor against 

· -those obl•igations assumed by him in his own name, 
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and reimburse 'him for all his necessary and useful· 

expenses, together with interest as from the day 

on which the expenses were incurred. 

This provision does not apply to the acts of admi-

ni§tration carried out contrary to the prohib~tion 

of the dominus, unless such prohibition is contra-

ry to the law, the public interest (literally 11 orde~ 11 ) 

or. good morals, (boni mores). 

2032. Ratification by the dominus has the same effect, 

_in respect of the gestio, as would arise from a 

mandate, also where the gestio has been performed by 

a per~on who ·believed that he was managing his own 

· ·613 
affair. 11 

Negotioru.m gestio (la gestione degli affari altrui) is. 
. .· 

.. categorised as an obligation arising from law (la legge} 
. . . 

as opposed to obligations arising from illegality (1 1 illecito) 

and contract (il contratto). 614 The management or adminis

_tration of another's affairs without authority is, strict-
. . . . 

ly-Speaking, in conflict with the general principle ·that 

no one should interfere with or become involved in the 

affairs of another. Yet, as in Roman times and follo

: wing the. example of all legal systems descended from 
. . 

· Roman .law, Italian law (perhaps the most direct descendant, 
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ge9graphically and otherwise) grants full recognition 

tothe:institution of negotiorwn gestio. 615 

. . . · 616 
Rotondi ·. defines negotiorwn gestio thus: 

· ii La gestione d I aff ari si ha guando un subbietto 

avente capacita di agire, volontariamente, e senza 

·. esservi obbligato per legge n~ invitato dall I int.e

ressato ( tradizionalmente: 1 dominus negotii ') ·. assu

me scientemente la gestione di un affare altrui. 11 

He thus sees it as an institution which comes to the 

.fore when a person, having the capacity to act, volonta

. rily and without being obliged by law or requested by 

th.e· dominus to do so, knowingly (and hence willingly) 

undertakes the management of an affair of another. 

It'would appear that the gestio can take any form, legal . 

. ·or.purely factual, insofar as the gestor 1 s right to enter.· 

i~to binding agreements during the course of the gestio 

i.s r~cc;gnised (section 2031) • It is thus a prerequisite .. ·· 

· that the.re must be a gest1.o·, 617 provided it is a legal 
. . . , . . . 

activi~y. 618 As.in the other legal systems dealt with 

. h~.therto, it is required that the gestio should be unau

tbo~ise~i. ahd hence not prompted by the will {or mandate) 

· '·of tJ:ie dominus or by any legal duty to do so. 619 There 

is.no doubt that the affair should be that of another· 

(affare altrui), as appears from section 2028, but it is 
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not.specifically required that the dominus should be 

un~ware of the gestio. As in French and Dutch law, 

the domimis or his heirs are given an opportunity to 
I 

· take ov~r the management of the affair (section 2028), 

~hile ~ full section (2032) is devoted to ratification 

·.·. by· the dominus, in which event the gestio effectively 

becci~es a mandate, even where it wjs undertaken by 

-a person_who bona fide believed that he was managing 

his own. affair • 
. . . 

The intention to manage the affair of another (animus 

negotia · aliena gerendi) is an express prerequisite for. 
. . 

a valid and binding gestio, as may be readily inferred 

from the use of the word scientemente in section 2028. 620 

. This implies not only knowledge or awareness of the fact 

.that t}:ie affairs of anothe:r are being managed but the· 

wi11 6r iritention to manage them. 621 

· · Ital1.an law emphasises, even more strongly than the French, 

Dutch or German law on the subject, that the gestio should 

be utiliter coeptum. 'This appears with the utmost clarity 

from the ..... words utilmente iniziata used in section 2031. 

Th~ ge~tio does not, therefore,have to be successful, since 
. . 

the ·. risk passes to the dominus once the gestio has coriunen~ed 
· .. · ·.· . 622 
reason~bly. The reasonableness is determined objectively 

and not in accordance with the gestor 1 s subjective view 

th~re6t •. -Trabucchi says that, if it can be foreseen, . 

frpm an objective point of view, that the dominus will 

.. suffer· d~mage should the gestio not be undertaken 
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. . . 
o,r 'even if it should be delayed, there can be no doubt· 

as t6 the reasonableness of the gestio. 623 This approach 

seems .to lose sight of the fact that the gestio is not '-, 

lim:i.ted to that which is necessary, but certainly inclu

des a~tivity which may be described as advantageous or -

· -useful. 

. / 

A final requirement for a valid gestio is that the ges-

tor must have the capacity to act (section 2029) o This 
-~ . 

aspect will be dealt with below in a discussion of the 

relationship between negotiorum gestio and unjustified 

enrichment. 

Amci"ng the duties of the gestor the most prominence is . · 

given to his obligation to continue with and complete 

-. the gesti6, at least until such time as the dominus himself 
.. · 

oI',: if he has died, his· heir, is able to .take over the 

gestio or make arrangements regarding it {section 2028}. 624 

Fo_r the rest, the gestor has the same obligations as the 

· mandatary. (section 2030) which includes, it would seem, 

the·· duty to inform the dominus of the circumstances an·d 

progress of the gestio so that the dominus can decide 

whetherto·veto it or allow it to continue, with or 

without modification {sections 1710 to 1712), the duty· to 

render an account and the duty to deliver·all that he 

has received or acquired during the course of the gestio 

.. ,• 

i 
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· -including interest on money accruing to the ,2£!!!~ but 

invested _by the gest?r, such interest to run from the 

date !)f the investment (sections 1713-1714). 625 The 

liability of the gestor for loss or damage is that of 

th b t f ·1· 626 S t· 2030 h e onus ,pa er ami ias. ec ion , owever, 

gives the judge the power to diminish the amount of 

. damages payable by the gestor, in accordance with the 

nature of his negligence while taking into account the 

-circumstances which prompted the gestor to undertake 

. the . ·t· 627 ges io. 

Once it is established that the gestio was reasona-

. bleat the outset (utiliter coeptum or utilmente iniziata) 

the·dominus is required, as in French and Dutch law, to 

perform. the obligations which the gestor has incurred· ·· 

•in.the ~name of the dominus (hence as an intermediary. 

or_~epres~ritative), to indemnify the gestor in respect 

of obligations incurred by him in his, own name, and 

to reimburse him for all his necessary and useful expen

. ses. · This includes interest on the expenses as from the 

dat~ Qn which they were incurred (section 2031). 628 

.. 

The second sentence of section 2031 smacks strongly-of-

Ge~mari influence, insofar as the duties resting on the 

·dom:inus in terms of the first portion of.this section are 

n~t a~plicable where the gestio has been executed contra-
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·· ry to the prohibition of the dominus ( domino prohibent~) ~ 

The o;nlyexception to this rule is where the prohibi-
' ' 

• .tit>n · is contrary to law, public interest or the boni 

mor·es, . ih. which everit the gestor I s rights and the corres

ponding duties of the dominus in terms of the said sec-

. tion remain valid and enforceable. 

Although nothing is said in the Codice civile in regard 

to the: relationship b~tween negotiorum gestio and unjusti-

fiedenrichment, it seems clear, from a number of authori

·. ties, 'that, where the gestio does not comply with the 

normal requirements for validity, an enrichment action 

will still be available to the gestor in the sense that 

_he mqy still claim reimbursement of his necessary and 

useful expenses to the extent that the dominus has been. 

actually and unjustifiably enriched by the gestio. 629 

-This principle applies where the gestor has acted in his 

own 1.nterest (sui lucri causa) and not with the animus · 

negotia·aliena gerendi. In this case the gestio is term.ed 

gestione impropria which excludes the gestor from the 
' ' 

u'sual • r~medies arising from negotiorum gestio, but neve.r-

·• .... thel~ss grants him an enrichment action. 630 The gesto,:, 

is.cissisted in the same way where, for instance, the 

·. ge·~tio ~as. not utili ter coeptum, or where the gestor. 

:bona fide acted in the mistaken belief that he was mana

gi_ng_ his own affairs. 631 Similarly, if the gestor ha~. 

acted domino prohibente he still has an enrichment action 
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·. at his disposal. 63 2 Where the gestor is a minor or a 

person with no (or limited) capacity to act, his liabi:- .· 

.• lity is·_ likewise limited to the extent of his actual· 

.. unjustified enrichment. 633 In all these cases the en

richment action in question is the general enrichment 

~ction of section 2041 of the Codice civile. 634 

. 6. 5 ·. Switzerland 

The Swiss law relating to negotiorum gestio (Geschafts

fii,hrurig -ohne Auftrag) does not appear in its civil code 

(Zivilgesetzbuch - ZGB), as in the case of the other 

European legal systems dealt with hitherto, but in a 

separate code of obligations known as the 0bligationen..:. 
. . . . 

· .. recht. (.OR)• 635 The relevant sections, 419-424, read 

. as foilows : 

~419. Wer filr einen ~nderen ein Geschaft besorgt, 

bhne.von ihm beauftragt zu sein, ist verpflichtet, 

das unternonu:nene Geschaft so zu filhren, wie es dem 

Vorteile un.~er der mutmasslichen Absicht des anderen 

entspricht • 

. · 4 200 Der Geschaftsfilhrer haftet fiir j ede Fahrlassig

kei t'. . Seine Haftpflicht ist j edoch milder zu beurtei

·· 1en, wenn er gehandel t hat, um einen dem Geschafts-. 

herrn drohenderi ·schaden abzuwenden. 

·.·•··Hat er die Geschaftsfiihrung entgegen dem ausgesprochenen 

oder sonst erkennbaren Willen des Geschaftsherrn unter

noriunen und war dessen Verbot nicht unsi ttlich od'er 

rechtswidrig, so haftet er auch filr den Zufall, -sofern 
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er nicht beweist, dass dieser auch ohne seine Ein

mischung eingetreten ware. 

421. Warder Geschaftsfuhrer unfahig, sich durch' 

Vertrage zu verpflichten, so haftet er aus der 

Geschaftsfuhrung nur, soweit er bereichert ist oder 

... _ auf boswillige Weise sich der Bereicherung eiltaussert 

hat. 

Vorbehalten bleibt eine weitergehende Haftung aus 

_unerlaubten Handlungen. 

·422. Wenp die Ubernahme einer Geschaftsbesorgung 

durch das Interesse des Geschaftsherrn geboten war, 

so ist dieser verpflichtet, dem Geschaf~sfilhrer alle 

Verwendungen, die notwendig oder nutzlich und den 

.Verhaltnissen angemessen waren, samt Zinsen zu er-

.· setzen und ihm in demselben Masse von den ilbernoin

menen Verbindlichkeiten zu befreien, sowie filr andern 

:schaden ihm nach Ermessen des Richters Ersatz zu 

leisten. 

·niesen Anspruch hat der Geschaftsfilhrer, wenn er 
• • I 

init der gehorigen Sorgfalt handelte, auch in dem,. 

·Falle, wo der beabsichtigte Erfolg nicht eintritt. 

Sind die Verwendungen dem Geschaftsfilhrer nicht·· 

· ,:z\l ·. ersetzen, so hat er das Recht . der Wegnahme nach 

den Vorschriften Uber die ungerechtfertigte Be

reicherung. 

423. Wenn die Geschaftsfilhrung nicht mit Rilcksicht 

auf das Interesse des Geschaftsherrn unternommen wurde, 

: . so ist dies er gleichwohl berechtigt, die aus der 

Filhrung seiner Geschafte entspringenden Vorteile .. 

sich_anzueignen. 
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Zur Ersatzleistung an den Geschaftsfuhrer und zu 

dessen Entlastung ist der Geschaftsherr nur so weit 

~erpflichtet, als er bereichert is. 

424. Wenn die Geschaftsbesorgung nachtraglich vom 

Geschaftsherrn gebilligt wird, so kommen die Vorschrif

tenuber den Auftrag zur Anwendung. 11 

. In t'ransiation the said sections may be rendered thus: 

11419. T.he person who manages the affairs of another 

·. without his authority is obliged to manage the ·affair 
. . 

.he.has undertaken in.accordance with the-interest 

and the presumed intention of the other. 

420. The gestor (Geschaftsfuhrer) is liable for all 

forms of negligence. His liability will, however, 

•be judged less harshly if he acted to avert an imrni

... nent danger threatening the dominus ( Geschaftsherr). 

· If he has undertaken the gestio against the expressed 

or otherwise recognisable will of the dominus:,.and 

st1ch prohibition was not contra bonos mores or illegal, 

he is also liable for casus fortuitus (Zufall), unless 

he cart prove that it would have occurredeven .without 

his intervention. 

42·1. If the gestor lacked legal capacity· to obligate 
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•himself contractually, his liability arising from. 

the gestio is limited to the extent of his unjusti

·fied enrichment or to the extent that he has mala 

fide disposed of the enrichment. 

This is still subject to a further liability arising 

. from wrongful acts. 

422. If the undertaking of the gestio is required 

.·. by the interest of the dominus, he is obliged to 

reimburse the gestor for all his necessary or 

useful, and suitably proportionate, expenses.incurred, 

together with interest, and to release him, to the. 

· s~me extent, from the obligations he has incurred, 

as also to compensate him for other damages in accor

dance with the discretion of the judge. 

The gestor has this claim, if he acts with the n~cessary 

,diligence, even in those cases where the intended 

result does not follow. 

Should the gestor not be entitled to reimbursement 

of his expenses, he has the right of removal (ius 

-tollendi - Recht der Wegnahme) in accordance with 

the provisions relating to unjustified enrichme~t. 

423~:. If the gestio is not undertaken with the .in

tention of serving the interests of the dominus, 

the latter still has the right to appropriate fo~ 
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himself the advantages arising from the management 

of his affairs. 

The liability of the dominus to compensate and in~ 

demnify the gestor is limited to the enrichment · 

of the gestor. 

424. If the gestio is subsequently ratified by the 

dominus, the provisions relating to mandate become· 

applicable." 

These carefully considered provisions have led, in Swiss 

law,to the development of a very clear distinction be.,.. 

tween "true" and II.false" negotiorum gestio (echte und • 

. unechte Geschl:tf tsfiihrung ohne Auftrag), which dist inc-. 

·. tion, for the most part, bears strongly on the relation..,. · 

ship_between unjustified enrichment and negotiorum ges-· 

tio·. 636 · In this regard Swiss law has remained extremely· 

true to ·the Roman legal tradition, as pointed out by Moser, 

who· compares the institution of negotiorum gestio with_ 

a shi~ 1qst at sea, whereafter it was taken over by mo..:.. 
. . . . '• . 

dern codifications in a virtually unchanged condition, 

.with the result that modern problems relating to this insti..:.. 

tution have, for the most part, already been debated ::ir 

_the Roman legal sources. 637 

As in Roman law, negotiorum gestio is considered to be 

of a.quasi-contractual nature despite the fact that it 
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is deal~ with as a particular contractual relationship 

(on~-of die einzelnen Vertragsverhaltnisse) directly after 

-iiiandate (der Auftrag). 638 Any activity, factual or legal, 

directed at satisfying human needs, may form the object 

of a gestio. It does not have to relate to financial 

matters as appears from the fact that, under certain cir-· 

cumstances, the preservation of life and bodily integrity 

may be its ~bject. 639 

It .i's clear from the general trend of the quoted por~ 

tion of the OR that the affair or affairs to be managed 

must be those of another. Section 419 OR refers, in this 

regard, s~ecifically to gestio fiir einen anderen. There 

may.be several domini whose affairs are managed by the 

. $ame . gestor and it is not necessary ,for the gestor to ·· 

· ,k~ow who the dominus is. His mistaken belief as to the 

•ide~tityof the dominus is irrelevant. 640 

·. ·•. ·The· said section 419 OR likewise requires that the domirius 

should not have authorised the gestio, but it is not 

stipulated that the dominus should be unawer~ of the 

~anagement of his affairs. Insofar as section 424 -OR, 

however, provides for the ratification of the gestio, 

in wh.ich event the principles relating to mand,ate become · 

applica:ble, it seems that the awareness of the dominus 

that his.affairs are being managed may be considered 

~t least a tacit authorisation or ratification thereof.: 

Swiss law does not consider the ratification to have 
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the effect of changing the negotiorwn gestio into a 

contract·,.of mandate, since the latter requires the cqnsensus 

of both parties, which cannot be said to be preaent where 

the dominus has simply approved or ratified the ge.stio 

subsequently •. Apart from this objection, the alteration 

or the legal relationship between the dominus and gestor 

· •· into one of mandate will have the effect of subjecting 

: the gestor to stricter duties than he would have as a 

··_ 641 
gestor. 

The· intention to manage the affairs of another (animus 

·• negotia aliena gerendi) is an essential -prerequisite_ . 

for the true negotiorwn gestio, as is impli~it in section 

419 OR (filr einen anderen ein Geschaft besorgt), section 

420 OR ·(wn ••• Schaden abzuwenden), section 422 OR (beab-

. · • sichti_gte Erfolg) and· 423 OR (mit Rucksicht auf da.s Inte:,

resse des GescM1ftsherrn). Even though this animus is not · 

· spec_ific~ily mentioned in the OR, the Bundesgerichtsho'f of 

· · Switze.rland has insisted that it be present in the 11 true 11 · 

·. or nordinary 11 (echte) negotiorwn gestio. 642 The very. 
, . . 

_esse·i:;ice of the 11 f alse 11 ( unechte) forms of negotiorwn 

·gestio is the absence of the intention to manage the affairs 

-- . . . 643 
of another. · It is true that in most cases of emergen-

cy negotiorwn gestio is performed spontaneously or irtstinc

.tively, but in such cases there is littl~ difficulty_±n 

preswni,ng the intention to serve the interests of· ancit:her. 644 

An animus donandi or Liberalitatsa.bsicht is frequently 
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·e~coti~tered in the relationship between close friinds 

·or relatives, but such intention is not presumed. 645 

It· is obv-ious, however, that the person who manages 

his own affairs in the mistaken belief that they ir~ 

those of another can never be a negotiorum gestor. 

· '0h th~.; other hand, the person who mistakenly believes 
... ,, .... 

that.he has a duty to perform the gestio remains agestor, 

subject thereto that the gestio must still comply 

w~th _the further prerequisites for validity, 646 

The requirement of utiliter coeptum, though not 

._ expressed in so many words in the relevant sections 

·of_the OR,-may be inferred from a number of sections. 

Hence in section 419 OR the gestor is required to 

execute the gest.!£ in accordance with the interests 

-and presumed wishes of the dominus. Where such wishes 

a.re _known or recognisable, the gestor has. a clear in-
. . 

·. d-ication of the direction he must follow. Should the 

will of the dominus be in conflict with his inte-

. ~e$t~, the will takes precedence, as is the case in 

.. · 647 
Germa.n .law. Section 422 OR provides that, where. 
. ~ ' . ' . . 

the_· circumstances are such that an undertaking of th¢ 

ge~"tiois called for in the interest of the dominus 

· (durc·h das Interesse des Geschaftsherrn geboten war),__ 
. . . . . . : ·_ .. . 

. \ . . 

·.· . the ·ge$tor is entitled to c,laim his expenses or los-

ses. The interest of the dominus in this section 
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is a further indication of the necessity that the gestio 

should.be reasonably performed under all the circumstances. 

The sa_id section continues, however; by granting the 

gestor these rights even where the gestiti was n~t success~ 

ful •. This can be no other than the utiliter coeptum 

.. requirement - as long as the gestio was reasonably under

taken at the commencement thereof, the outcome of such 

gestio. is irrelevant. 648 Section 423 OR;_,confirms the 

.utiliter requirement by providing that, where the gestio 

has been undertaken without taking the interest of the 

domimis into account, the dominus still has all the usual 

rights arising fro~ the ordinary case of negotiorum ges"-

.tio, but. the gestor is entitled to compensation and· in

demnification only to the extent of the unjustified 

eririchmentof the dominus. 

Vischer points out, in regard to the utiliter coeptum 

requirement, ·that Swiss practice is inclined to insist 

ona certain urgency (Dringlichkeit) in the situation 

·before ·it can be said that there h~s been compliance 

. w.ith this· requirement. 649 The Bundesgerichtshof has, in. 

fac:t,held that the payment of disputed debts is contra

.·. ry ·~Q the -interest of the dominus and hence not in com-

pi:i~nce With the utili ter requirement. 650 This deci-

sion~_however, does not appear to relate to any urgency 

but. ts siinpiy an'application of the principle regarding 
. . . . . 
, . . 

wfr~t 1s. reasonable under the circumstances. It is re-

spectfully suggested that the urgency of the situation· 
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can b~.only one of the factors to be taken into account 

when determining whether a particular gestio was reaso-_ 

nable or.not. If urgency were indeed the determining 

factor, ·there would be no room for an claim in respect 

. of useful expenses (section 422 OR). 

·The·duties of the gestor are much the same as in the 

other systems hitherto discussed. He is expected to con

tinue and complete the gestio, 651 in accordance with 

the i_nterest and presumed wishes of the dominus and with 

the ,appropriate care (gehorigen Sorgfalt) (sections 419 

and 422: OR).. Although nothing is said in the OR about -

any·further specific duties, it would appear that he· has 
. . 

· .. the. _same duties as the mandatary in respect of rendering 

.an account and delivering that which has accrued from 
. . 

the gestio, including interest or money he has delayed 

•· . . t th d . 652 
1.n paying over o -e om1.nus. 

Section 420 OR •stipulates that the gestor is liable for 

•clil-forms of negligence (jede Fahrlassigkeit), except when 

·he has-acted to avert.an imminent danger threatening the 

dominus, in which event his liability may be somewhat 

diminished in a·ccordance with the circumstances as the-

• judge; in his discretion, sees fit. On the other hand, 

the·section continues, his liability will be increased, to 

include liability for casus fortuitus (Zufall) if he has 

· acted contrary to the expressed or otherwise recognisa- . 

. ble- will of the_ dominus, unless the veto of the dominus 
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was, as-in German law, contra bonos mores (unsittlich) 

or illegal (rechtswidrig). In section 422 the care and 

diligence expected of the gestor is referred to as~..,.

horige Sorgfalt. 653 

· -_The r{ghts of the gestor, and the corresponding duties. 

-. of. the dominus, are set forth in section 422 OR. If the 

· . gestio was undertaken as required by the interest of the 

dominus (and hence utiliter), the dominus is to reimburse 

the gestor for all his necessary and useful-e~penses ,in

curred fn the course of the gestio, provided they were 

- ·••suitably proportionate" (den Verhaltnissen angemessen)o_ 

It is• doubtful whether the latter qualification is necessary 

since, if it is established that the expenses we-re indeed 

ne~essary or ~seful and, in addition, the gestio was utiliter 
- ' 

coeptum; it would follow that such expenses should be 

nsµitably proportionate." If they are not, the gestio 

would be inutiliter, alternatively the expenses woul~ 

be·corisidered neither necessary nor useful. 

The n~cessary and useful expenses include interest thereon 

as from-the date when they were incurred. In addition· 

_ the g,estor is entitled to be released from obligations 

he has_ihcurred during the course of the gestio and t,o 

be compensated for damages he has suffered. The exterit 
·- . 

to which-he should be released and compensated in this 

way is left to the discretion of the judge. 654 
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A strange provision, which does not appear in any of the 

other codes dealt with in the present comparative sur-

~ey; ~~~es to the fore in the last sentence of section 

422 OR, namely that, if the gestor has not complied wi~h 

.,the necessary prerequisites in order to justify his 

.claims_,· he has the right to remove whatsoever he has 

acquired as a result of the gestio, in accordance with 

the principles relating to unjustified enrichment. This 

Recht der Wegnahme is clearly the ius tollendi of the 

Roman and iater law of property. It is a right which, 

·in.fact, has nothing to do with unjustified enrichment 

.as su6h unless it should be considered an alternative 

remedy.to an enrichment action or the only remedy (avai-
,.,.\: . . 

labie to the p~rsons who have erected improvements on·:the 

property·of another) where no enrichmeht action is avai-
. . .• 

lable~ . Insofar as the Swiss law has a generc;ll enrich-

ment·action, which is the obvious remedy to employ when 

.. the requirements of a valid negotiorum gestio have riot 

·\~'-'b~en met, it seems somewhat illogical to grant the gestor 

a ius,tollendi under these circumstances • 

. The OR does not make provision for a lien in favour 

of :the gestor until such time as ·he has beeri paid for 

. his ne·cessary artd useful expenses claimable in accordance 

· with the. code. The mandatary on the other hand is' speci

fically ·granted a lien. 655 It would appear that, should 

· the rieed arise, the gestor may likewise have access to 
"' 
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such•lien. 

The relationship between negotiorum gestio and unjust~-

fied enrichment in Swiss law is linked with three sec

tions of the OR, namely 421, 422 and 423. 

Section 4Z1 OR provides that, where a ge~tor lacks legal 

··capacity so that he·cannot incur contractual obligations, 

· his liability is limited to the extent of his unjustified 

··enrichment, including such enrichment as has been mal.a 

·_fide .• disposed of or destroyed by him. His delictual 

·andcriminal liability, however, remains unimpaired • 

. This · iE; cl.early an. application of the Roman principle 
, 6 6 

r~latin~ to the 2upillus. S 

Sebtion 422 OR has already been dealt with in the prece-,. 

... ding comments. The important inference to be drawn from 

this ~ection is that; where a gestor _has not compl.ied 

with the util.iter coeptum requirement for the ordinary 

· -negotiorum gestio, he may sue the dominus on the basis 

of ti,njustified enrichment. 

·The.source of the distinction between ec;:hte and unechte 

·negqtiorum·gesti-0 is section 423 OR. This section pro-
, , , 

vid~s that, where a gestor has not acted_ with the _in-· 

tention to manage the affairs of another (ani:mus nego_; 

tia aljena gerendi), the dominus retains all the rights 
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arising from the ordinary negotiorwn gestio, while the 

gest.or 1 s right. to claim compensation or indemnification. 

is limited to the amount of the actual, unjustified 

enrichment of the dominus. No distinction is made between 

the m~l~ fide gestor who has acted-solely in his own 

interests {sui lucri causa or animo depraedandi) and the 

bona .fide gestor who has managed the affairs of another 

in the mistaken belief that they are his own, so :that 

the en•richment principle should clearly apply to both. 657 

Section 423 OR has led to an immense extension of the appli

cation of negotiorwn gestio, as related to unjustified 

enrichment, in everyday practice. The enrichment actipn 

arising from unechte Geschaftsfiihrung ohne Auftrag has, 

· ·•in fact, developed as an independent enrichment action -

on -t.h.e same basis as the extended actio negotiorwn gesto-
. . 

rum•ofRoman Dutch and South African law, despite the 
- -
. -

fact that.there is a general enrichment action in Swiss 

-·. 658 
law.~· -

. -

_As mentioned above, where the gestor acts contrary to the 

prohibition of the dominus, the gestor 1 s liability is 

. ih6_reased ( in terms of section 4 20 OR) to include liabi

. lity for casus fortuitus, unless the prohibition was 

illegal or contra bonos mores. If these exceptions 

are not applicable, the gestor 1 s acti6n is no gestio and, 

in fact,. he is in the same position as the gestor who 
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has acted without the animus·negotia aliena gerendi or 

thegestor whose conduct has·not been utiliter coeptum. 

It can hence be justifiably inferred that the gestor who 

_ha~ performed the gestio domino prohibente will likewise 

have the enrichment action, arising from unechte Geschafts

fuhrung ohne·Auftrag, at his disposa1. 659 

As·in South African law, possessors,· both bona fide and 

mala fide, have been likened to negotiorum gestores in 

•_ Swiss law, with the exception that actions available to · · 

and against them are dealt with by means of a lex specialis 

arising from sections 938-940 ZGB. Certain authorities 

/ .. are. of the opinion that the enrichment action arising 

.· from negotiorum gestio in its unechte form should be 

. _ granted · as a subsidiary remedy to possessors who have 
·. .-. .. _· ·_ 660 

effectedimprovements to the property of others. 

This would be a logical extension of such ac~ion. 

. . . 

Fi,11aliy, the question of 11 indirect enrichment 11 has also 

received attention in Switzerland. Section 422 OR sti~ 
. . 

puL:ites that the dominus has a duty (in the case of ari · · 
. . . . 

ord_inary g~stio which complies with all the necessary 

·requirements) to r~lease the gestor from obligations 
. . 

he.has -i11curred during the cou~se of the gestio. It does. 

_not specify, however, whether the obligations may be 

incurr_ed. in the name of the dominus or in the name of 
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- - 661 -
the gestor himself. If the gestor should have acted 

· in his· owrt name, the question arises whether the third 

party-may sue the dominus directly should the gestor 

disappear from the scene. A number of prominent autho-:

rities declare that he inay, 662 and this would also ap

pear to .be the attitude of the Bundesgerichtshof. 663 ' 

· There seems to be no reason why the action of section 

423 .OR should not be applied in these circumstances • 

. The possibilities regarding the extension of the appli

cation of-_ this action are quite as numerous as those 

relating to·the extended actio .negotiorum gestorum of 

South African law. 

-6. 6 Austria 

- Sec•tions 1035 to 1040 of the Austrian Allgemeines Biirger-:

liches_ Ge~etzbuch (ABGB) of 1811 set out the general prin-

- ciples -relating to negotiorum gestio (Geschaftsfiihrung. 
- - 664 

ohne-Auftrag) as follows: -

II 
-1035. _ Wer weder durch ausdriickl,ichen oder still-

schweigenden Vertrag, noch vom Gerichte,· noch aus dem 

- ·:Gesetze das Befugnis erhaiten hat; darf der Regel 

nach Sich in das Geschaft eines anderh nicht mengen._ -

Hat_te e_r _ sich dessen angemasst,· so ist er fur alle 

Folgert_verantwortlich • 

. 1036. _ Wer, obgleich unberufen,· ein fremdes Geschaft 

zur Abwendung eines bevorstehenden Schadens besorgt., 

- · dem ·ist derjenige, desseri Geschaft er besorgt hat; den 
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.· notwendigen und zweckmassig gemachten Aufwand zu 

.ersetzen schuldig: wenngleich die Bemiihung ohne 

Verschulden fruchtlos geblieben ist. 

·. 1037. Wer fremde Geschafte bloss, um den Nutzen 

des andern zu befordern,_ ilbernehmen will, soll sich 

um dessen Einwilligung bewerben •. Hat der Geschafts

fiihrer zwar diese Vorschrift unterlassen2 aber 

das Geschaft auf seine Kosten zu des andern klare~; 

iiberwiegenden Vorteile gefiihrt; so miissen ihm vori 

diesem die darauf verwendeten Ko·sten ersetzt werden. 

1038. Ist aber der iiberwiegende Vorteil nicht kl~; 

.oder hat der Geschaftsfiihrer eigenmach~ig so wichtige 

Ve.randerurtgen in einer fremden Sache vorgenommen, 

dass die Sache dem andern zu dem Zwecke, wozu er· 

· sie bisher beniitzte,unbrauchbar wird, so ist dieser 

zu· k~inem Ersatze verbunden: er kann vielmehr ver~

. · 1angen2 dass der Geschaftsfiihrer auf eigene Kosten 

die Sache in den vorigen Stand zuriicksetze, oder, 

werin das nicht moglich ist, ihm volle .Genugtuung leiste. 

·. 1039. Wer ein fremdes Geschaft ohne Auftrag auf 

sich_genommen hat, muss es bis zur Vollendung fortset

zen, und gleich einem Bevollmachtigten genaue Rech

nungdariiber ablegen. 

· 1040. Wenn jemand gegen den giiltig erklarten Will.en 

des Eigentiimers sich eines fremden Geschaftes an

niasst, oder den rechtmassigen Bevollmachtigten 

durch_eine solche Einmengung an der Besorgung des· 

Geschaftes verhindert; so verantwortet er nicht 

·nur.den hieraus erwachsenen Schaden und entgangenen 
,,, 

Gewinn, sondern er verliert auch den gemachten 

·Aufwand, insofern er nicht in Natur zuriickgenommen 

werden kann. 11 

. ·. -- -. ' . . . 

In tra~slation these sections may be·rendered thus: 
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"1035 ■ In general a person, who.is not authorised

by an express·or tacit agreement, or who does not 

have the authority arising from a court order or 

from law, may not involve himself in the affairs 

of another.. If he should have done so, he is 

.liable for all the consequences. 

· 1036. When a person, although not requested to do

.so, manpges the affair of another with the intention

of averting imminent damage, the person whose affair

he has managed, is obliged to reimburse him for his

necessary and useful (expedient) expenses, even

• though his trouble, without any fault of his own,

· should �emain fruitless.

1037. A person who wishes to undertake the affairs 

of another with a view only to f:urthering the latter's 

.interests, must seek the consent thereto of such 

o.ther person. Should the gestor (Geschaftsfiihrer)

have failed to comply w�th this provision, yet h�ve 

managed the affair.at his expense, to the. obvious 

and preponderant advantage of the other, the latter 

must reimburse him for the costs incurred in respect 

of such affair. 

io38. If the preponderant advantage should not be 

· obvious, or it the gestor, of his own accord, h�s

·effected such substantial changes to a thing be-
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longing to another, that the thing bec�mes useless, 

to such other person, for the purpose for which 

he has hitherto t,sed it, the latter :i;s not _obliged 

to render any compensation; on the contrary he 

· can require that the gestor, at his own expense,

•. restore the thing to its previous state or, if that

is not possible, to compensate him fully. 

1039. A person who has undertaken the affair of 

another without authority, must continue with it 

until its completion and, like a man�atary, render· 

a full account in regard theret6. 

1040. If someone presumes to involve himself in 

the affairs of another against the validly expressed 

�ill oi the owner (ie the latter), or if, by such 

interference, he prevents the.duly authorised agent 

f�om managing the affair, he is not only liable for 

the dama�es and lost profit resµlting therefro•, 

but he also loses that which he has expended, 

�s it can not be removed in natura." 

insofar 
. 

' 

Of. ·a1i the legal systems dealt with hitherto, the Aus-' 

· tria'n law adopts by far the most negat·ive appr9ach to

i1egotiorum gestio and clearly regards it, primarily, as

the. unwarranted, unwelcome and even culpable interference

in :the· affairs of another - an approach strongly reminiscent

. of the'famous adagium of Pomponius in DS0.17.36: Culpa 
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t 
. .. . d t. . 665es -immiscere se rei a se non per inenti. 

. . 

. The· subje_ct of negotiorum gestio is dealt with in the 

second part of the ABGB, under the general title Von 

den �achenrechte (regarding real rights), in the second 

· .. · dl.yis.ion thereof, which bears the title Von den personlichen

:sachenrechten (regarding "personal real rights"). This

division deals with the general principles of contr�ct 

-a��also with specific contracts (chapters 17-30). Chapter

. 22 thereof, consisting of sections 1002-1044, is titled ,

Von der Bevollmachtigung und andern Arten der Geschafts-.

fiihrung� Sections 1002 to 1034 of this chapter deal with

•'' mandate: (Bevollmachtigung) in general, :j.mmediately wher�.

after - negotiorwn gestio (Geschaftsfiihrung ohne Auftrag) 

is -t;;reated of (in sections 1035 to 1040). Directly a.f-: 
. . 

· .. te� th� discussion of negOtiorum gestio, and still part

of., chapter 22, four sections ( 1041 to 1044) are devoted 
. .. . :_· . . 

. . 

·. to. the· "application of a thing to the advantage of ano'ther11

. (Ve�ertdung einer Sache zum Nutzen des andern). To a -large

�xt�rit this accords'with the actio de in rem verso �f 

th,�. R��an and Roman-Dutch law and _of the European i_us 

commune. The close proximity of the in reqi versio and . 

·negot.iorum gestio in chapter 22 has led to their fre-. ·

que11tly being related, and hence to a strong relation""'.·

·ship_between negotiorum gestio and unjustified enrich.:..

ment. a�in Swiss law, with the notable difference, however,

that.nowhere in sections 1035 to 1040 of the ABGB is any

. d. . t. . : f. . d t . t ·. f · d · hm t 6 6 6· .· ... irec re erence ma e o unJus i ie enric en o 
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,K.oziol-Welser define negotiorum gestio in the following 

way: 

11Geschliftsfiihrung ohne Auftrag.ist die eigenm!(chtige 

Besorgun der An elegenheiten eines anderen in der 

Absicht, dessen Interessen zu fordernV 7 

They hence .see it as the management of the affairs of 

another on the own initiative of the gestor, with the 

intention of.promoting the interests of the dominus. 

Their definition of negotiorwn gestio is somewhat more 

positive than the ABGB's general approach to this insti

tution and covers virtually all the prerequisites for 

negotiorwn gestio as set forth in the other legal systems 

already dealt .with. 

The' ·affaif'. or affairs to be managed must be those of 

-another. ( Gescha{t eines anderen or fremdes G�schaft), .··

·.•s appears from each of the quoted sections. It 

.is.clear from section 1035 A:SGB that the.gestio should 

· .be unauthoris�d: if the gestio was performed by virtue
. . . 

of. an agr_eement (tacit or express), or as a result of

a court order or legal duty, there is no gestio. The af

. fa'ir:may take any form, whether it be purely factual (eg 

•the' p�inting of another's house or saving a drowning
· • 668 person) or a legal act (eg paying �he debts of another).

: . . . . . 

It is n°:� - necessary that the gestor should be aware of·

the.identity of the dominus and hence his mistaken belief
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. as to .the,.. identity of the dominus is immaterial. There 

is no prerequisite that the dominus should be absent 

or unaware of the gestio, although this would probably, 

normally be the case, as may be inferred from section 1037

ABGB, which requires that, ln cas�s where the negotiorw11 

gestio is simply advantageous (zum Nutzen) of the dominus 

and not executed in circumstances of emergency, the CO-'

· _ operation and_ consent ( Einwilligu!1:i) of the dominus should

:be sought. In this regard t·he ABGB distinguishes three

_ kinds .of gestio, namely th_e gestio prompted by urgency

or. imminent danger (Gesch.aftsfiihrung im Notfall - provi-:- ,

ded for in section 1036 ABGB), the useful gestio (niitzliche 

Ge$chaftsfiihrung - ·provided fo-r in section 1037 BGB) and 

t,he."u_seless11 or 11disadvantageous 11 negotioruin gestio {unniitze 

Geschaftsfiihrung - provided for in section 1038 ABGB).669

Although no.animus negotia aliena gerendi is specifically 

·._ required, it may be inferred from sections 1036 (zur Abwen

dung n. besorgt) and 1037 ABGB (um den Nutzen des andern

·zu·befordern). It likewise appears from the above quoted

. definition, which seems to reflect the basic approach of:

all_ the authoritative writers. 670

The prerequisite of utiliter coeptum, likewise, is not:

· spe�ifically defined in the ABGB, but may be inferred

fx:-om the use of the words ilberwiegender Vorteil ( 11prepori:-

. der:ant advantage 11) occurring in sections 1037 and 1038 ABGB.

205/ ••• 



-205-

0 • • C 0 

It-also relates to the concept Nutzen ("usefulness") ap-

pearing in section 1037 ABGB. A preponderant advantage 

or usefulness, it would seem, relates to an objectively 

determined increase in value of the property forming the 

object of the gestio, but as seen from the (subjective) -

wishes of the dominus. Hence, if the renovation <of the · 

ho~~e rif another certainly increases the value thereof 

but the domimis is impecunious or had intended to pull 

the house -down, the gestio c.annot be considered to be 

to his "preponderant advantage" and_ is thus not utilite'r. 671 

-The question of utiliter coeptum, reasonableness at -the 

commencement of the gestio, applies only in the c~se of 

urgency, as appears from section 1036 ABGB: the gestor 

is enti.tled t~ the reimbur·sement of his expenses, even 

· wh~n t~e ge~tio was fruitless (fruchtlos), provided he· 

_was not, by his own fault, responsible for the .failure 

Of -t_h- - ·t· 672 __ e,. ges 10. 

·The -duties of the gestor ar_e the usual, namely to cori-

t:i.nu€( with and complete the g_estio, as_ specifically sti·...: 

pu.La.ted in section 1039 ABGB (bis zur Vollendung fortsetzen)~7 3 

and to render an account of and deliver up that whic~ 

'has accru~d _ from the gestio.· The latter duty likewise-

appears from the said section {genaue -Rechnung darµber 

ablegEm), which compares the gestor with the mandatary-

. ·h. -- - d 674 _in t is regar _ • 
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····The liability of the gestor for loss or damage is a heavy 
. / 

. ·of1:e, as ·appears at the outset from section 1035 ABGB; 

if•· anyone should interfere in the affairs of another 

without .being contractually or legally entitled to do 

so,: he niu:st bear all the consequences of his actions. 

Wher~_he has acted contrary to the "preponderant advan

tage" of the dominus, and more particularly where he.has 

.altered the property of the dominus to such an extent 

that such property has become useless to the domirn.is; 

· .. th~ gestor may be ordered to effect a restitutio in iri~ 

tegrum, alternatively to compensate the dominus fully 

'for·the loss he has suffered. This is the harsh effect 

··. of section 1038 ABGB, a harshness which appears also 

:{~~m section 1040, in accordance with which the gestor, 
.. . 

·· .. who. ha,s. acted contrary to the validly expressed wishes . 

·· .. : 6{ the dominus or who has prevented the properly autho..:.. 

rised.agent of the ·dominus from managing the affair in 

qU:es.tion, · is liable not only for the damages and lost 

profi.t · arising from his conduct, but also loses whatever 

he has expended on the affairs of the dominus, unless 

. it is of such a nature that he can remove it by way of 

a,ius t;ollendi. He is likewise liable for casus fortuitus 

:( Zl.t:f ~11} in terms of section 1311 ABGB., unless the gestio 

wa~: p~rforrned in an emergency situation ( im Notf all).,• as 

provided for in section 1312 ABGB. ·According. to the latter 

section, his liability may be limited even where. he has· 
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_prevented another person, who would have achieved more_ 

- tf1an he did, from managing the affair in question, insofar 
. ' . . 

as the.utility or advantage he has indeed effected 

· may be brought into consideration when determining the. 
. . . 6 

·ciamage he has caused. 75 

The ·gestor 1 s right to be reimbursed for expense~ he 

has incurred during the course of the gestio is limited. 

Section 1036 ABGB entitles him to reimbursement of his 

nece$sary and "expedient" (zweckmassig) expenses where the 

~estio has been undertaken to ·avert an imminent danger of 
. . . 

: damage· to the dominus. Where he can prove utility (.Nutzen) 
. . . . . . ~ 

and. a cTear "preponderant advantage" as a result of hi$. 

ge~tio, he is likewise, in terms of section 1037 ABGB, 

entitl¢d•to hi$ expenses. In the circumstances as set 

.forth in section 1038 ABGB, namely where there is no 
" . 

·. 11 preJ?o.nd~rant advantage II or his alteration of the pro-
. . . 

-_ pe_rty· ~f. the dominus has rendered it useless for the 

·.purpose for which the dominus had previously used it, 
. . . . 

he fras no claim whatever for the· reimbursement of ex-. 

penses. Section 1040 likewise deprives him of his ex-

penses, subject to a ius tollendi, if he has acted 
-.,.· ' 

· d9rhl..rio p~ohibente or prevented a properly authorised 

· .. r·epresentative of the dominus from managing the aff ai.r. 

·As in the.other legal systems discussed above, the gestor 

is. rtqt · entitled to any form of remuneration for his 
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services, except in special cases such as the Finderlohn 

· of section 391 ABGB, which accrues to the finder of lost 

goods~ and the salvation honorarium of section 403 ABGBo 676 

The ABGB makes no provision for any claim for loss inte-. 
6. 

rest, lost income or damages suffered by the gestor,. 77 . 
and likewise does not provide for -his release from obli

gations incurred by him in the course of the gestio, 
. . , . 

or for a lien pending payment of his validly claimable 
. . 

expenses. 

· . The apparently inequitable situation which arises from . 

. the severe limitations· placed on the rights of a gestor;, 

has inevitably led to the consideration of unjustified 

enr1chment and, more particularly, the Versionsklage · 

of se~tion 1041, as a remedy to assist the hapless and 

.luckless gestor. Austrian law does not, as is the case 

·. with German and Swiss law, recognise unechte Geschafts..:.. · 
. .. 

fuhrung, yet, as-Gschnitzer puts it, section 1041 

. . . die 

Auftrag und den 
. . . 

I'eads·thus: 

Brucke zwischen der Geschaftsfiihrung_ohne 
. 6 8 

Bereicherungsklagen. 7 The.:.said section 

n1041. Wehn ohne Geschaftsfuhrung eine Sache zum. 

Nutzen eines Andern verwendet warden ist; kann der 

Eigentilmer sie in Natur, oder; wenn·dies nicht mehr:

geschehen kann, den Wert verlangen, den sie zur 

Zeit der Verwendung gehabt hat, obgleich der Nutzen 

in. der Fblge .vereitelt worden ist.· 11 
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The gist of the section is that, if a person, without--. 

managing affa"irs (ohne Geschaftsfiihrung), does something 

{li,terally: "applies a thing") to the advantage of another, 

he can reclaim that which he has .done in natura or, where 

·that is no longer possible, he can claim the value of 

,...: that which he has done as at the date thereof, even 

- - 679 
though the advantage should, as a result, fall away. 

Kupisch-interprets the words~ ohne Geschaftsfiihrung;,- as 

-- _. ohne die typ:i.sche ,- fur die Geschaftsfiihrung ohne Auftrag 
I 

- v~rausgesetzte Sachlage. 680 If this is so, and it· seems 

p:erfectly logical,_ it should mean that all cases of ne--
.. 

_ gotiorum gestio not falling under sections 1035 to 1040 

- ABGB, should be subject to the Versionsklage or Verwen~ 

-_ durigsklage of section 1041 ABGB, which follows directly 

-- on the sec_tions dealing with negotiorum gestio in gene-

_-_ ral and forms part of the same chapter. It is suggested 

- that, in all the various cases in which the extended· 

actio -· negotiorum gestorum of the Roman-Dutch and South -

- African law is applicable, 681 the action arising from 
. . . . 

section J 041 AGBG should be equally applicable. Hence 

wher~- J;l:le gest0r is a minor, he should be liable to 

· the extent of his unjustified enrichment in terms of the 

.said action. Similarly, where the gestor has mala fide 
.. · . . . . . 

· acted t~ serve his own selfish interests, or where the 

b~ha itde gestor has managed ~he affairs of another iri 

~he mist~ken belief that they are his -Own, or where th~ 
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gest~r has acted domino prohibente, such gestor should 

have the said action at his disposal in the same way 

as his predecessor of the ius commune was able to 

fal:l back oh the extended actio negotiorum·gestorum, 

albeit only as a subsidiary remedy. There is strong 

support for this approach among the Austrian authori-. 

·. ties, · a number of whom have done the logical by linking 

the bona fide and mala fide possessor to the gestor 

of similar disposition. It would appear that, until .. 

· there. is a general acceptance of this approach, either 

by' judicial interpretation or by the amendment of the 

. relevant .portion of the ABGB, Austria is bound to re-

,,. main a.number of steps behind its neighbours in Western 

Europe, in regard to the proper and equitable legal posi-

682 tion of the negotiorwn gestor. 

6. 7 Scotland 

The institution of negotiorum gestio is well-known in 

;·scots: law,. despite the fact that it is geographically 
. . . . . . . 

isolated from Europe, where the Romano-Germanic tradi- · 

tion ensured the continued existence of Roman law, albeit 

·. in its +ater. form as the European ius commune. As a result 
-- , ... 
of 1ts relatively unhappy relationship with England du-

. . ' . . . : 

ririg the.thirteenth and fourteenth centuries, Scotland. 

formed its -famous "Auld Alliance" (La Vieille Alliance). 

~ith Fr~nce early in the fourteenth century. In this 

way Scotland came into close contact with the law of 

France a~d other European countriesj thereby paving 
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the way. to a reception of Roman law in Scotland. The 

great institutional writers, such as Lord Stair,.George 

Betl and John Erskine, ensured the effectiveness of the 

reception process by d·rawing liberally from Roman legal 

sburces in their works on Scots law. The law relating 

> t~ riegotiorum gestio was no exception to this rule, 

the Scottish doctrine being firmly based on the Roman 
. .. . ... 683 

law of justinian. 

·. As in Roman law, negotiorum gestio in the law of Scot

•·.land is. frequently ref erred to as a ,, quasi-contract II; 

although it is also described as an obligation arising> 

... fr~m •11 unjust enrichmento 11684 Gloag and Henderson define 

it c3.s .· follows: 

IIA negotiorum gestor is a person who, without 

any regular authority, intervenes to manage the· 
. . . . 

. :affairs of another who, temporarily or permanently, 

·· is. unable to manage them himself, and in circum...; 
' . . . . 

.stances where it.is reasonable to assume that autho-

rity .would have been given had the circumstances· 

rendered it possible to apply for it. 11685 

·walker suggests that the circumstances referred to in· 

. · this :regard involve "some kind of emergency" or "some 
.· .... ' ,· ·.·.. 686 
necessity. 11 . · This does not seem to be borne. out by 

i~stitutional authority687 and no other authority is 

oited ~n support of this approach. On the contrary, 
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•· the . relevant requirement appears to be simply that the. 

· gestio should, under all the circumstances, be reasona

bly undertaken or "necessarily or profitably done" as 

. Lor,d Sta;ir has put it, "otherwise he (ie the gestor) 

· hath. his labour for his pains .n68 ~n explaining the rea

son for the necessity of the institution of negotiorum 

t .. St . . h" . . h . f h" · 689 ges io, a:ir expresses is view in c arming as ion: .. 

~The ground of these obligations,is; because it is 

·frequent for men to go abroad upon their affairs, 

suppos{ng quickly to return, and leave no mandate for 

· managing of them. • • • and yet being detained f roni 

them beyond expectaction, they may be easily lost; 

for instance, some redemptions must be peremptor, 

and the failure therein hath a great inconvenience;· 

or .the perfecting of some great bargain, a great 

part whereof is already done, and the not perfec-

·ting the rest loseth the whole; or the management 

. ·of any work of great profit, that for want of some 

pains or expenses might b_e lost. These who inter.:.. 

pose th~m~elves in such cases, do necessarily and 

profitably for the good of the absent,-~nd so are 

· _under no delinquence; neither are they presumed to 

gift their pains and expenses; nor have they any 

conventional obligation upon their part: and yet, 

though there were no positive law for it, the very 

light of nature would teach us it ought to be re~ 

compensed. And therefore can be.no other than an 

'obedient
0

ial or natural obligation, by the authori

ty of God and our obedience to him." 
J 

F~o~ this ratio it does not appear that any situation 

·. of ei_nergency, urgency or necessity is required, nor, indeed, 
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I , 

does the latt~r portion of Gloag and Henderson's defi-

nition quoted above, appear to be substantiated. It 

may well. be that the reasonableness of the gestio may 

be determined by reference, inter alia, to the question: 

whether· the dominus would have giveri his authority to 

the.gestio had it been applied for, but this would me~ely 

· be one of the -factors or circumstances which would have 

.to be considered. It seems clear, indeed, that the real 

prerequ1si te which comes to the fore in this regard, -is· 

simplythe utiliter coeptum requirement of Roman law. 

This i_s confirmed by the fact that, if the gestor has 

_ acted, reasonably, he is ent;itled to be reimbursed for 

his-_ expenditure necessarily or usefully ("profitably", 

as St~ir put~ it) incurred, even if the gestio is unsuccess-

-ful a·nd the expenditure hence not "beneficial II to the 

domi~u$. 690 It is clear that, if the gestor is an officious 

internieddler whose conduct is not, in the circumstances;· 
. ~ . ,. ·. . . . . . .. . 

· · reasonable, he would not comply with this requirement. 

On-the other hand Scots law apparently allows the gestor, 
. . 

·whose cotiduct has not been reasonable, an action to recover 

. the unju:Stified enrichment accruing to the dominus as a 

resu.lt of the gestio and this same action is available.to 

him wh,en he has acted in his own interests or contrary 

to th~ ~ill of the dominus. 691 

As in the other·legal systems already dealt with; the 

·affalr~ managed by the gestor must be authorised and 

must b~ those of ~nother. The 1atter (the dominus) , 
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though not necessarily physically absent, must be unaware 
f 

of the gestio or otherwise unable to manage the affairs 

himself.· Should he be aware of the gestio, he may.be 

held to have tac_itly consented thereto and hence to have

given a tacit mandate to the gestor to continue with the· 
. , . · ·692 -
· gest.io •. ·. Both Stair and Erskine state that the domihus 

. . . 6 
should be absent. 93 This does not seem to be in accor-

dance with modern Scots law, however, insofar as a gestor 

·Illay be physically present but lacking_in legal capacity 

or otherwise un_able to manage the affairs in question 

himself • In this regard Scottish practice has held that 

. there is proper negotiorum gestio when a gestor has mana~ed 
. . . . 6 

the property of a dominus who was absent; 94 or of a per-

so-nwho be~ame mentally incapax, 695 or where he took over 

· ·· the dut:i..es of an executor who had gone abroad, 696 or 
• 1 • • 

. managed the business of an imprisoned owner. 697 There. 

_ was similarly a valid gestio where a gestor shipped goods 

belonging to another to prevent _their being seized. 698 

It.is likewise not unusual for a gestor to have managed 

the . affairs of ·pupils or minors. 699 

The animus negotia aliena gerendi is not given much 

attention in Scots law, but it would appear to be a pre~ 

requisite. for a val:i.d gestio, as appears from Stair I s .· 

···discussion of the animus donandi at the commencement · 

of•· the· title on "Recompense or Renuneration 11 , where·· 
. ,' .. · 700 

···he says:· 
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· "But the matter is more clear when the good deed •·· 

is done:, not animo donand.i, but of purpose to 

oblige the receiver of the benefit to recompense. 

Such are the obligations negotiorum gestorum; and 

generally the obligations of recompense of what.~e 

are profited by the damage of others without 

their purpose to gift, or as the law expresseth 

it in quahtum locupletiores facti sumus ex damno 

alterius ••• It is a rule in law, donatio non prae-

·. sumitur; and therefore, whatsoever is done, if it. 
can receive any other construction than donation, 

it is constructed accordingly. Whence ariseth 

that other rule of law, debitor non praesumitur 

··donare II ••• 

Once again the reference to unjustified enrichment in 

regard ·to negotiorum gestio is of particular interest, 

although· it does tend to create the impression that all .· 

actions for reimbursement arising frpm negotiorum.gestio 

are.enrichment actions. 

The9-uties of the gestor in Scotland are much the same 

as elsewhere. H~ is required to complete the ges~io, to· 

·rende~· an account of what he has done and to deliver 

.whatever has accrued from the gestio. This includes the 

fr~its (including interest on monies payable to the dominus) 

and. profits arising from·. the gestio. 701 According to 

Bell,·• the gestor is not permitted to discontinue with his rnana

genierit · .of the affairs in question until they have been 

c'c~mpleted, unless the dominus relieves him of his duty 

t·o continue therewith or he is replaced by a duly authorised 

· r~p;~sentative. 7oz If he shou.1d interrupt or fai1 to con-
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ti~ue with the gestio, he may be liable for any damages 

resulting therefrom. 703 

The liability of the gestor for loss or damage resulting 

from the gestio varies in accordance with the circumstan-

.ces. Erskine reviews the Roman authorities in this re~ 

gard· and ~tates: 

l 

-- "By some texts of the Roman law, the negotiorum 

gestor ought to use the most exact diligence••• 

By others, he is liable only in the middle kind , 

of diligence••• But in truth the degree of dili~ 

gence ever rises or falls according to the views 

_-_ of the gestor, in undertaking the management, 

and the nature ·of the gestio. Where the gestor, 

from friendship and the necessity of the case, 

· __ -takes upon him the direction of an affair which -re

·- quires - immediate execution, he is accountable only 

for gross omissions••• If, on the other hand, 

his motives appear selfish and interested, or 

if he act contrary to the express will of the owner, 

or if he has involved him in a new negotiation, 

· in which he never dealt formerly, he is answerable 

even for casual misfortunes; and he is not entitled 

,to the recovery of his disbursements, except in 

so far as the owner has been a gainer by them••• 

The texts requiring a middle kind of diligence 

may be equitably applied to the cases where no spe-' 

cial circumstances occur on either side; for though 

-- - the gestor' s office be gratuitous, he ought to be 

- 'the more strictly accountable, that he assumed it 

to himself, without the owner's authority. 11704 

This is a very flexible approach to the liability of the 
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gestor: the full spectrum of liability, from dolus arid 

·culpa lata to culpa levis, culpa levissima and even 

casus fortuitus depending on the circumstances, may be. 

applicable. 705 

In the matter of Kolbin and Sons v Kinnear and United 

Shipping Co, 706 the question o_f varying degrees o_f lia...:. 

~il~ty was considered in a case where the gestor had 

. · removed certain goods belonging to the dominus to pre

vent their being seized and confiscated. In the Court· 
. ' . 

of Session it was held that the conduct of a gestor 

i1niust b~ considered in the light of what a business 

· man• might be expected to do in similar circumstances 

in order to give reasonable protection to the owner's 
, .. • .·.. ,707 
iriterests. 11 On appeal before the House of Lords, 

Lord Atkin.enunciated the relevant principles in the 

. f.ollowing terms: 

"What measure of car~ is required from a negotio

rum gestor in respect of goods over which he asswnes 

·. control has been the subject of much discussion. · 

Cui~a lata, levis, levissima have been assigned 

their own boundaries, though to define them in 

·particular cases has proved no easy task. In my 

humble opinion the most scientific treatment 

of the problem is not to predicate different de

grees of negligence, but to concentrate on the 
. . 
duty, breach of which constitutes negligence.· The . 

. duty is to take reasonable care in the circumstan

ces and will vary in each case, but, having been 

.discharged, negatives any negligence, lata, levis 

or levissima.11708 
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· In yiew of the above, the standard of liability applica

ble to the gestor may be described as the exercise of, 

reasonable care and diligence by a reasonably prudent 

man ·in all the circumstances of the particular case. 

If .the gestor has acted reasonably under all the circum-

stances;. he is entitled to be reimbursed for all his 

expenses necessarily or usefulli incurred, regardless 

_ of .the outcome of the gestio. This includes lost inte-
. . . . . 

rest, but subject thereto that he is not entitled to any 

· r~wa~d or- remuneration for his services.7°9 

The gestor ~s also entitled to be released from obliga

tions or liabilities reasonably incurred during the course 
· .. · 710 

. of t_he · .gestio. In this regard Scots law has· developed 

- an important principle which has resulted in unqualified 

. recogri·i tion of the principle of "indirect enrichment,"• to 
. . 

which· reference has frequently been made in the di.Scussion 

- ~f oth~r legal systems. 711 In cases where a person has 

·been ·.reasqnably and properly employed by the gestor 

to render certain services for the benefit of the dominus, 

such pef'.son (the third party) has a direct right of·ac...,_ 

ttcm. against the dominus for his expenses, disbursements 

· · _o~ 'fees>? 12 

◄• • !. ' 

·It ~D~ld appear from the above discussion that Scots -la~ 

has di-:5covered a number of the very real and practical.· 
. . 

use·s t.o which the institution of negotiorum gestio can 
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be put, but a goodly number of the further applications~ 

thereof hc;J.ve remained unexploited. However important, 

the -recognition of the principle of "indirect enrichment" 

in.Scots law may be, the numerous further possibilities 

arisin~ from the relatio1;1.ship between negotiorum gestio 

· ·and unjustified enrichmen"G have scarcely been touched 

.upon. The development of the extended actio negotioruni. 

gestorum_,-with its primary function as an enrichment 

action, .should prove to be of great use in Scottish 

·.·practice,· .with a view to solving the problems accompanying, 

mala fide and_ bona fide gestio, where the animus negotia 

·. aliena gerendi is lacking, ·or gestio domino. prohibente, 

· where .. the gestor has acted contrary to the express wish.es 

of the dominus. The further extension of the action to 

cases:of.bona fide and mala fide possessio, where improve-

•. nients have been effected to the property of another, and 

to numerous other fields.of law, likewise warrant inves-
. . . 

tigationo • Professor T B Smith cannot be faulted where. 

he states: 

"The full scope of negotiorum gestio in Scots law has·not 

been fully explored ••• n7l3 

.6.8 'England 

It · is a.· well-known fact· that English law does not recog-
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nise the institution of negotiorwn gestio in the form 

which originated in the Roman law and was received into. 

all. thelegal systems discussed above. On the other hand, 

.. in its characteristically casuistic manner, English law 

has indeed given assistance and provided remedies in'a 

nwnber of cases which would, in South African, Scots or 

continental law, be considered to be typical cases of 

negotiorwn gestio. U:nfortunately, despite valiant attempts 

at. sys;tematising these cases, there has been little success 

in·establ,ishing any settled principles in this regard,• 

so.that the non-English lawyer will probably have great 

difficulty in finding his.way through the English sources· 

for purposes of effecting comparative research. The rea-

son for this may be that, although certain authorities 

have attempted to isol.ate the cases which are comparable 

with negotiorwn gestio in genera1, 714 most authoritie~ 

are .:inclined to associate negotibrwn gestio with the limi

ted field of "agency of necessity. 11715 The quasi-con

tr~ctual nature of negotiorwn gestio in Roman law and 

iri most "civil law" systems may likewise be the reason why 

11 agencyof necessity." and hence 11 negotiorwn gestio 11 

ca:ses, are frequently discussed in connection with the 

•English: CQncept of II quasi-contract II and "unjust enrich

ment". or restitution. In this regard it is interesting 

.to note.that "quasi-contract" includes the treatment of 

· s{ibjects l1ke quantwn. meruit (or quantum valebat) artd 

··restitution ( sometimes referred to as "unjust enrichment 11 ) 
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,with the inclusion of cases for which South African law. 

would grant enrichment actions such as the condictio. 

indebfti, condictio sine causa, condictio causa data 

·causa non secuta, or condictio ob turpem vel iniustam 

·causam. In some.cases the courts have allowed relief 

·. to an impoverished party, mainly, it would seem, on 

.. the grounds of equity, and in other cases remedies are 

granted by statute. Yet English law recognises no 

· .. gen,eral· principle relating to unjustified enrichment, 

. let·. alone. a general enrichment action. Hence, in the im

portant matter of Sinclair v Brougham, 716 quasi-contraa

tual. ac'tioris in general were related to implied or con--. 

·structive contracts based on legal fiction. 717 In vie:w 

of this. somewhat confusing and unsettled situation, it 

. · i:~ 'therefore, unwise · to attempt a classification of · 

. llnegotiorum gestio 11 cases as quasi-contracts or the-like. 718 

The locus classicus in regard to the rejection of nego-. 

tio.rwn gestio in English law is usually considered . to be 

the dec:Lsion in Falcke v Scottish Imperial Insurance Co,·719 

in which.the following dictum appears: 

11 The general principle is, beyond all question,. that 

·work and labour done or money expended by one man 

to preserve or benefit the property of another do not 

according to English law create any lien upon the 

. property saved or benefited, nor, even if sta~ding_ 

alone, create any obligation to repay the expendi..:-
: -;~~: 

ture. Liabilities are.not to be forced upon people 

-behind their backs any more than you can confer a 
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;__ 
benefit upon a man against his will eoo With re-

gard to ordinary goods upon which labour or mo-

ney is expended with a view of saving them or be

nefiting the owner, there can••• according to 

. the common law be only one principle upon which 

·. a cla_im for repayment can be based., and that is· 

where you can find facts from which the law will 
. 1 t t t . 1" II 7 20 , 1111p y a con rac o repay or give a 1.en • 

. It would appear that the English antipathy to the -con..;, 

cept of' altruistic intervention in and management of the 

affairs of another is rooted in its immersion in the · 
. . . . . 

notion of contract. Furthermore, unless the gestio can 

_be founded on an implied contract, an equitable construc

·tive trust arising from a fiduciary relationship between 

·. _ gestor and dominus, or subrogation, there is no relief: 

. 721 
•. for:thc·oming to the gestor. 

~ . . 

:Despite this apparently inequitable approach, English 
.. ·. . .. 

• ' . • I • 

Jaw_has, indeed, provided a remedy ina number of cases 

which.could quite easily be regarded as examples of 

· · negdtio.rum gestio. The most obvious are the so-called 

··."funeral cases 11 ., in which an outsider ( as 11gestor 11 ) 

p~id for the funeral costs of a deceased person and 

· .t~ereafter successfully sued for his expenses from the 

e~tat_e of the deceased or other responsible person (as 

• 11 dorilinus 11 ). In the early decision of Jenkins v Tucker.,_122 

the ratio for allowing the claim was substantiated in 

the following terms:· 

, "(T)here was a suff~c~ent considerat~on to ~up~ 
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·port this action for the funeral expenses, 

though there was neither request nor assent on 

the part of the defendant, for the plaintiff acted_ 

in discharge of a duty which the defendant was 

under a strict legal necessity of himself perfor

ming, and which common decency required at his 

hands; the.money therefore which the plaintiff. 

paid on this account, was paid to the use of the 

defendant." 

In this case there was clearly no contractual, quasi-con-. 

• tr~ctu.~1, fiduciary or subrogation-relationship between 

·. __ the parties, yet ticommon decency" wanranted the granting 
· ... 

· of the. relief sought. 

'.A-similar ratio appears from Rogers v Price: 723 

11 The simple question is, notwithstanding ma;iy 

·tngenious views of the . case have been presented, who 

is answerable for the expenses of the funeral of 

·this gentleman. In my opinion, the executor is 

l_iable. Suppose a person to be killed by accident 

_ at a distance from his home; what, in such a case, 

·ought to be done? The common principles of de6ency 

and humanity, the common impulses of our nature, 

_would direct every one, as a preliminary step, to 

·provide a decent funeral, at the expense of the 

· .· estate; and to do that which is immediately necessary 

·. upon the subject, in order to avoid what, if not 

•.·.provided· against, mc1y become an inconvenience to 

the public._ It is necessary in that or any other 

6aie to ~ait until it can be ascertained whether 

the deceased has left a will, or appointed an 

e~ecutor; or, even if the executor be known, can 

'it, where the distance is great., be necessary to 

have communication with that executor before any 
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step is taken in the performance of those last 

offices which require immediate attention?" 

','~-

In the matter of Tugwell v Heyman, 724 the court allowed 

·the action on the basis of an "implied contract" aris_ing 

·. from an "implied promise II that the party responsible 

for t.he funeral costs would reimburse a third party 

· 1 who took it upon himself to pay for such funeral. The 

.relevant part of the judgement reads: 

"The defendants do not deny that they have assets. 

·. Then will not the law imply a promise on their 

part to satisfy this demand? It was their duty . 

to see that the deceased was decently interred; 

and.the law allows them to defray the reasonable 

.· expense of doing so before all other debts and 

charges •••• It became nec.essary that someone should 

· ... see .. it consigned to the grave; and I think the 

executors, having sufficient assets, are liable for 

the expense thus incurred." 

The case of Shallcross v Wright, 725 went a step further, 

b)< ailowing the plaintiff., a stranger with whom the de

ceased had been lodging, a claim for both funeral expen-

···. ses ·arid the expenses incurred in fumigating the premises. 

The: court held: 726 

·. ltConsidering all the circwnstances, I think that . 

this was .a case of necessity; for reasons of 

.important nature required that the dead body should 

be-buried without delay, and if this had been done 
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by a stranger, there would have been a sufficient 

consideration, from which a contract to pay would 

have been implied." 

·As.in the Tugwell case there was clearly no contract; ex

.· press or implied, but equitable considerations prompted 

the ~ourt, with respect, to make use of the fiction of 

an implied contract in order to justify a claim which 

· simply. :could not be denied. 

The ratio of an "implied contract" was dispensed with 

in the c~se of Ambrose v Kerrison, 727 in which the court 

fourid for the plaintiff by virtue of 11 a proper regard 

to decency. 11 The relevant dictum reads: 

· IIThere. can be no question that an undertaker who· 

.. ·.· performs a funeral may recover from the executor 

· of the deceased· (ha:ving ·assets) the reasonable 

and necessary expenses of such funeral, without 

·. any specific contract. That liability in the 

exe.cutor is founded upon the duty which is imposed 

_tipoh him by the character he fil1s, and a proper 

r,egard to decency, and to the comfort of others •. 

. ·.And· I think that the same reasons which call upon 

.·the executor to perform that duty, cast at least 

.·. an equal responsibility upon the husband of a 

·. deceased wife, and, without any expr.ess authority 

. c>:r request on his part, compel him to recoup one ·· 

·who has.performed the funeral. I see no diffe

rence in principle between the case of an under~ 

'taker and that of a third person who takes upon 

himself to employ and to pay the undertaker." 

In similar vein, and with particularly philosophical 
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bent; -the court justified the granting of the claim, 

728 in the matter of Bradshaw v Beard, in the following 

···words: 

·-11 The law, therefore, has provided not only for 

the place where the burial is to take place but 

-also who shall be charged with the performance 

of the duty. Where the deceased has a husband, .· 

the performance of that last act of piety and cha-

r:i,ty devolves upon him. The law makes that a le-

gal duty which the laws of nature and society 

make a moral duty. And, upon his default, the law 

·obliges· him to recoup the reasonable expenses of 

: the. person who performs it for him. 11 

·. As Marasinghe quite correctly points out, the right to 

r~imbursement in all these lffuneral cases" was dependent 

on no contractual, quasi-contractual, fiduciary' or subro-

· --. _gation-rel:ationship between the parties: "The fact of 

th~ payment itself appears to have given rise to the 

right. to.a recompense.from the person benefiting from 

. ~ t• Ii 7 2,9 . 
1 • . ' .. 

Apart from the "funeral cases", there are a number of-ca

.ses relating to the rendering of services by one person 

for the benefit of another person's property, in which, 

although there was likewise no contractual or similar 

.. : rel~tionship between the parties, the courts were never-,, 

thele~~ disposed to grant a claim for reimbursement of 

expenses·. In the cases in question, there was no question 

of authorisatiion by the owner of the property, so that 
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( 

the facts accord with those in an ordinary negotiorum 

~gestio situation. 

An example of such a case is afforded by the facts in 

Robinson .v Walter730 in which the plaintiff had taken 

·care' of the ·defendant's horse, which had been abandoned 

by,third parties. In this case the plaintiff was gran

ted a lien pending payment of his expenses in respect 
/. 

of keeping the horse. The court held: 731 

"(H)e only detains the horse till he be satisfied 

for his µteat, and so may well do by the law; he 

may keep ·him till he be paid for his meat, because 

he is compellable at the first to receive him. " 

·In later cases, the granting of a lien under similar 

· .. circumstances was denied, as in the case of Biristead v. 

. BuckJ 732 which.was followed in Nicholson v Chapman, 733 

·but.the right t,o: compensation of the person who had 

rendered the services in question was never rejected, 

nor even ait~cked, as far as can be established. In the 

lattef cas~ it was clearly indicated that the plaintiff 

had a claim, which he had to prove: 

"(A)t any rate, it is fitting that he who claims the 

reward in such a case should take upon himself the 
. . . I 

- .. burthen of proving the nature of the service whic~h 

he has performed, and the quantum of the recompense 

which he a.emands, instead of throwing it upon the 

owner to estimate it for him, at the hazard of 

being nonsuited in an action of trover."734 
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·. - More recently, in the case of Sorell v::Paget, 735 the 

,plaintiff, who had rescued a heifer belonging to the 

· defehdant, was granted his claim for compensation for 

the reasoriable expenses incurred by him in so doing,·· and 

likewise granted a lien in respect of the heifer until 

his·claim had been satisfied. The granting of a lien, 

·. in cohflict with the Binstead and Nicholson decis.ions, 

. was justified on .the basis that it was not a true Li.en; 

·.but. the common law right of "distress damage feasant. 11 · 

The important aspect of the. Sorell decision, however, 

was that it confirmed a right to compensation in such 

circ'll:111stances, which right had been rec~gnised over. 

aperio~ of th~ee and a half centu~ies~ 736 

· Tn. the matter of The Great Northern Railway v Swaffield,' 7 37 

th~. right. of the plaintiff in cases of this nature was 

compared with the right of a shipowner to incur expenses, 

without authority, _in order to protect the cargo: 738 · 

"I am·clearly of opinion that the plain~iffs are 

. ·entitled to recover • My Brother Pollock has re-

. ferred to a class of cases which is identical with 

this in principle, where it has been held that 

· a ship owner who, through some accidental circum

: stance, finds it necessa~y for the safety of the 
' ' ' 

· cargo to incur exp~nditure, is justified in doing 

sb, and can maintain a claim for reimbursement 

· :against the owner of the cargo. 11 
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·Reference should also be. made to Munro v Wilmott, 739 in 

which the defendant, as bailee, had sold plaintiff's 
. .· . -· 

car for £105 after spending £85 on it to make it saleable, 

such expenditure having been incurred without the plain

tiff's kilowledge, COQSent or request. The plaintiff's· 

action in conversion succeeded, but the expenditure of· 

£85 was set off against his claim. The decision was jus

tified a~ f~llows: 740 

. tiit is as a result of the £85 which he spent in 

rep~irs and renewals and as a result of his own 

expenditure of time, labour and materials in painting 

and renovating the outside of the car that that 

,.;,,1price was realizable at all. If he had not spent 

that money, I am quite satisfied, this car would 

probably have realized £20 to £25 as scrap. The.· 

result is, I think, that the defendant is entitled 

_ to credit, not from the point of view of payment 

for what he has done, but in order to arrive at 

what is the true value of the property which the 

·- pla'intiff has lost: that is to say, the car was 

so·much improved by the defendant's expenditure. 

on it that it realized £120, but it would not h~~e 

· realized anyt~ing like that amount had his mon~y 

•. -riot. been spent. In· my view, the value of the ·pro

perty which the plaintiff has lost is approximately 

-- ·£3S, and _there will be judgment for her for that· 

·- · •--a:inount. 11 

. . . . . . _· ·._ . -__ '.- ~ . . .. . . 

. The s~me principle was ·applied in the case of Nelson v 

- - - • 741 ·Duncombe .. - The defendant, in his capacity as trustee 

cif ~·fund of which the plaintiff was a beneficiary, 

incurred-personal expense in maintaining the plaintiff 
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in a. lunatic asylum and in subsequent proceedings to · 

have the plaintiff declared sane. In a claim by th_e 
. .. . ·. . . 

plaintiff for an accounting by the defendant, the lat-. 

ter_pl-~aded set-off of the said personal expenditure. 
. . . 

incuf~~d for the benefit of the plaintiff. Despite hi~ 

lack of authority,.· the defendant's plea was upheld in 
. . 

the .foliowing terms: 

11And if Mr. Duncombe has done no more than that 

•which he would ltave been dire~ted to do, upon the 

· facts appearing in a suit prqperly irtsti tut~d, . 

can there be any good reason why, in such a case 

~s this, he should not have the like allowance? 

The circumstances are not precisely the same, 

because Mr. Duncombe, by acting for himself without 

first obtaining the sanction of the Court, has .ne-

. · ·cessarily assumed the burden of proving the propriety 

. of all that he did. But, supposing him to do this:,· 

.cart any sufficient reason be given why he shoul'd 

not be .allowed, in account, the money which he 

has properly expended for the protection and·be .... 
_) . 

· nefit of Mr. Nelson, at the time when Mr. Nelson 

was incapable of acting for himself? 11742 

Finally, attention must be drawn to the cases arising from 

s_o--called II agency of riecessi ty 11 , to which reference was 

.made· at the commencement of this discussion of negotiorum 

. gestio in English·· law. 743 As Marasinghe points out: 

it Semantics apart, the term negotiorum gest;i..o has its cio-

sest affinities with that body of law labelled in the 

· textb~oks as agency of necessity. 11744 The important 

aspect relating to agency of necessity is that it has 

231/ ••• 



-231-

always.been a prerequisite for the existence of this 

1ristitution,that the parties should have been linked· 

bya contractual or other relationsJ:iip prior to the 
. -- . . 

., . 

ad:vent '.of the necessitous circumstances leading to the 

·. agency of necessity. It hence differs from the cases 
. ·.· . . ··. 

·referred to above, insofar as remedies were·granted 

in them regardless of the non-existence ·of any prior 
. . . . . . . . . . 

reiationshipbetween th~ parties. 745 It would appear, 

.• · however, that this prior relationship cannot substan-- ·•·• · . . . . 

tially, .if at all, affect the nature of the agency of . 

necessity.as such, since, at·the time when the relevant 

act is committed, no authority exists for it • To ali . .. 
· intents and purposes it is no different from the 

cases·encountered in Roman, Roman-Dutch and South African 
. . 

ta·w; namely where a mandatary exceeds the bounds of his 

. mandate and in so doing benefits the principal, he may·, 

if his conduct was reasonable, be considered a negotio

rum gestor in respect of the conduct which thus exceeded 

the bounds of the mandate.746 

\ .. 

. The ~oncept of "necessity" refers to that which is "rea

sonably necessary, and in considering what is reason.ably 

necessary any material circumstance must be taken into 

· ac9ount, eg danger, distance, accommodation, expense, ·' 

·time,·· a~d so forth". 74 7 

·Agency of necessity appears to have ·originated in the. 

powe·r of the master of a ship to deal with the ship or 
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her-cargo beyond the scope of his ordinary authority 

should;the circumstances warrant it. ·This incll!t:des 

t.he.pbwer to dispose of or otherwise deal with the cargo 

of· the ship, or even to deal with the ship its elf, pro-: 

videdthere was indeed-necessity for his actions, that. 

he had ~cted wisely and prudently in the. circumstance~{ 
. . . ... 

. ;:lrid _that it had beeri _ impracticable for him to coinniunicate· 

_with the owner of the ship or her cargo· in order to ob.:.. 
, . . . ·748 

tiiriinstructions. . 

;, A ~pecial case of a~ency of necessity ~s the ac~ept~n2e 

of a bill of exchange for the honour. of the drawer •. _ · ;It .- . 

-wa~ initially attempted to restrict agency of necess.l.ty _ 

> to tlds Bpecial cas_e and the case of the ~hip's_ master, 749 

but £:arther· applications of the doctrine were inevitably 

irttr9duced .• 7 50 In Prager v Blatspiel1 Stamp and Heacock 
. . . . . 

·._ Ltd,·7 
S._

1 ·• it ·was accepted that the doctrine could no· loriger 
. . .. . 

be.li~ited in scope, and that it should also apply iri c~ses 
·. , . 

where ~riy agent, who is unable to communicate with his 

principal, intervenes in a state of emergency, provided_ 

his aciions ~re bona fide and in the interests of th~ -

· . 752 
persons concerned. 

The._ prerequisites for a claim on agency of necessity 

are fourfold: firstly, the agent should not be able 

· to coininunicate with his principal to obtain instruc_tioris; 
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se~ondly, there must be an emergency or similar necessity 

-requiring him to act in the way he does; thirdly, his 

· ·conduct must be bona fide and in the interests of the 

· ·. part·ies · concerned; fourthly, the steps taken by him 

·must be reasonable and prudent in the circumstances. 753 

The above · instances of and requirements develo·ped for 

.. agency of necessity are peculiarly reminiscent of nego

. t;iorum .gesti~ and its requirements·. In view_ of ttie. said 

. arit;ipathy of·. English law to this Roman institution:, the 

_Englisl:l,.doctrine and th~ v~rious cases of agencyo:f necessity 

. have b~en c~n~idered anom,alous, 7 54 bµt there. a~e strong. 
' . . . . . . . 

-f.eelings that the courts s·hould extend tl;le. applicatio.n. · 

c,f; th~ ·doytrine and simultaneously establish a rational· 

-· · .. approa~h ·thereto. 7 S S 

.. ·_ . . . . . : . ; . 

',When-the. afore~aid cases. and principles are considered, 

the conclusion 1.s inescapable that, despite English law's 
,- .- . ', . · .. 

. rejection of .the negotioruin gestio doctrine, it has deve- · · 

• loped, remed1es, over a long period of time,·whicJ:i have 

virtually the same effect as those arising from nego-· 
' ' ' 

tioruni gestio~ There can surely be no quarrel with· 

Stpljat when he says:75 6 

i1And indeed, it is not too much to say that, as 

·. regards normal cases, there is more concordance 

than divergence between Roman and English results, 
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.though tradition and doctrine seem so different. 11 

Nor c_an Marasinghe be faulted in stating that "English 

law does not in fact deny a remedy in circumstances· 

where the civilian doctrine of negotiorum gestio would 

apply.," a statement which leads him to the following 

.conclusion: 

·11 The result is that whatever name one chooses to 

give to the remedy., there is a right to restitution 

in the English law in cases where the civilians_ 

would grant the actio- negotiorum gestorum contraria. 

I'n English law the remedy can be justified as flowing 

from -- "an ~vent II giving rise to a benefit or adv:an-

_ tage. That the recipient must pay for the penefit 

-, l.S• clear froffl the case - law., arid if recognized in -
principle., would mark -a ,new chapter 'in the English 

·law :of restituti~~- 11757 -

- :ne~pi~e the ingenµity and resourceful~ess _of, E-nglish/law., •-

--~ith its' casuisti~ approach to law -arid -high -regard f,or -
. . . . . . . . . ~ ' . . . . . . . . . 

..• ~qu\tt,: -it would se:~m that 1.ts ave>iqa~<?e·., -if riot {ltlt~

'~i.ght :,f,ejection, o'f the' -concept of ne._gotiorum gest:ico 

is har_dly - justifiable • 

cat1·on of -existing -principles and remedies in a systema--· 
/ -

tic ~ay, may be able to fill this obvious lacuna in Eng-

lish·private law even if it should have to be under 

another name than the Romanistic sounding negotiorum 

gestio. One could hardly do better than to refer., in 

this· regard, to Powell, who with characteristic perspicuity, 

identifies the problem area in the following manner: 758 
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·t10ur examination of the miscellaneous cases _which 

we have grouped under the heading of negotiortµn 

gestio reveals the existence of gaps in our law• 

which could perhaps be filled by the acceptance 

of a rubric of this kind. If Latin terms are 

disliked, perhaps the somewhat cumbrous and pom

pous phrase 11uncommissioned intervention" may be 

·used. But, whatever the term, the development 

of a body of doctrine under its aegis would help· 

to rid the law of many unjust results. Possibly· 

the same effect could be produced by· the modern: 

.trends in the development of the principles of 

restitution." 

.· 6. 9 · United States of America 

The law of the United States of America {hereinafter re

ferr~d to as. "American law"), in respect of the unauthori

sed administrat:Lon of the affairs of another, corresponds 
. J 

to. a large extent with that of the English common law;. 

·whichin fact f0rms the basis of the relevant legal prin.,..; 

ciples, hence justifying the description of the_ American 

.. law as 11Anglo-American11 law - at least for purposes of. the 

present discussion. It must, of course, be borne in mind 

that the various states have developed their own "state 

law" .·as opposed to "federal law" which is somewhat restric-

.· ,ted in its application • There is hence no uniform or ge-

. neral common law which is applicable to all the American 

States, although the general approach to law, with its · 

roots _in English common law, does not necessarily differ 
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greatly from state to state. An exception in this regard 

is the state of Louisiana, which has its own civil code, 

based, for the most part, on the French Code civi1. 759 

As in English law, there is no institutioh of negotiorum 

-gestio in American law. Indeed, the person who volunta~ 

rily and without authority intervenes in the affairs of 

· another is somewhat contemptuously referred to, in many 

·_ insta_nces, as a 11mere volunteer 11 or 11officious intermeddler, 11 
_-.· ·. - 760 

if not a "tortfeasor. 11 Despite this apparently nega-

tive approach, however, American law has, as in the case 

.. ·of· English law, granted remedies in a number of different 

cases in which the facts have corresponded strongly with 

_t;hose in many European cases of negotiorum gestio. In this 

regard a virtually general principle has developed that 

·a person who supplies goods, services or money to another 
. . 

: . person who is suffering some kind of emergency or necessity, 

.is entitled to reimbursement for the value of the benefits 

he has bestowed, provided he did not intend such benefits 

to.be simply gratuitous. This princi~le is referred to 

byMc~amus as the principle of "necessitous intervention, 11761 

_and has been associated with the principle of "unjust enrich
.·_ - - ·_ . 762 
. ·ment. n. 

The general approach to the granting of relief in the form 

of restitution is dependent, it would appear, on two.basic 

__ prerequisites, namely, in the first place, that the "inter-· 

meddler" should not have acted "officiously," in the sense 
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of "interference in the affairs of others not justified 

by the circumstances under which the interference takes 

place, 11763 and, secondly, that the defendant should have 
I 

received a genuine benefit. In this regard the doctrine 

of "agency of necessity" has played an important role in 

American law. The same prerequisites are applicable as 

in.the. case of the English agency of necessity, 764 the 

ratio being that the parties have tacitly agreed that, 

where the said prerequisites are complied with, the agent 

_will be entitled to act prudently in the best intere~ts 

of·tlleprincipal. The relevant principle is enunciated 

thus. in the Restatement: 765 

The 

the 

IIUnless otherwise agreed, if after the authori'sation 

is given, an unforeseen situation arises for which 

the terms of the authorisation make no provision 

.· .. and it is impracticable for the agent to communicate 

. with the pricipal, he- is authorised 'to do what_ he 

reasonably believes to be necessary in o~der io p~~

·vent substantial loss to the principal with respect 

to the interests committed to his chargeo 11 

' . . 

said·. prerequisites are paraphrased in a comment of 

· . 766 Restatement as follows: 

. 11 The rule • •. is applicable only if the agent reaso..:. 

· .· · nably believes: 

l. that the principal did not contemplate or forgot 

to provide for the situation in his directions 

to the agent; 
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2. that••• it is not feasible to communicate.with 

the principal or to ascertain his wishes before 

action is necessary; 

3. that it is necessary for him to run counter to 

or exceed the letter of his instructions or what, 

under ordinary circumstances, would be his inferred 

authority if the interests in his charge are to 

be adequately protected; 

. 4. that if the principal knew the facts he would 

desire the agent to act; and 

· 5. that the action taken is the best method of pro

tecting the interests and carrying out the pur

poses of the principal, or the method which, from 

his knowledge of the principal, he should realise 

that the principal would desire him to use. 11 

In general, however, there has not been a clear distinction 

· ·between cases of genuinely inf erred powers of an agent to 

· ·•act. in· an emergency situation, and cases of 11 necessitous 

intervention. 11767 There are,for instance, a number of cases 

6f. 11necessitous intervention 11 in which relief has been 
. . 

gr.~nted without making use of the doctrine of agency of 

necessity. It would hence ·appear that the said doctrine 

is restricted to cases of implied authority, whereas the 

11 necess.itous interv:..ention" cases are based on the "general 

·principle of enrichment. 11 In this regard the Restatement 
·.·. : ·. 68 
states: 7 

.. .. . . 
·. ·. · : -:. 11 A person who has a power created by law to subject 
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another to liability for the protection of the other's 

: person or property or for the performance of the 

other's obligations is not an agent but is the 

holder of a power to create restitutional rights." 

The cases of necessitous intervention may be divided into 

two main categories, namely, intervention to protect the 

life, health, property or credit of another, on the one· 

hand, and.intervention with a view to fulfilling the·duty 

of another, on the other hand. 

In respect of the first category, the matter of Matheson 

vSmiley769 is frequently cited as an example of 11unoffi-

cious II i,ntervention to preserve life and health. The Manito-

•· ba .· Court of Appeal granted the claim for reimbursement 

9f 1 expenditure incurred by a surgeon who had attended a 

man after a suicide attempt. 

· · .. t. f. d f 11 77o was JUS i 2e as o ows: 

The decision of the Cou_rt 

"There was no allegation by the plaintiff of any 

·status to sue, or as I read the claim, of any r~
quest by Smiley, now deceased, upon which to base 

a contract.creating an obligation against the estate••• 

The defendant here says there was no request to 

plaintiff binding upon the defendant. There had 

been no promise by the defendant for past conside

ratio'n even if that would be of any avail to plain-

tiff a Sm;lley was conscious and did say something 

t0 _plaintiff but it is clear that he was in such 

:an extreme condition that no words of his .then 
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would be construed as a request for the plaintiff's 

services or as an acquiescence in their being ren

dered on a contractual footing. Smiley was in no 

shape for that. But that does not seem to me to 

end the matter. I think it is not within reason 

that even in such circumstances as are revealed 

here a person in such a plight should simply be 

allowed to die without an effort being made by 

those in contact with him and without resort to 

~11 reasonable means to secure his recovery thit 

may be at hand to them. And surely the person to 

pay should be the person for whose benefit the ser-

vice is rendered." 

Of some interest is the fact that the services rendered 

to Smiley were, ·eventually, unsuccessful, whence it is 

· difficult to avoid a parallel with the utiliter coeptum 

. requirement of the ius commune. 7 71 

.Another form of preservation of life and health is the 

:supply of necessaries to mental incompetents, minors and 

drunkards, a service which, in general, can scarcely be 

· otherwise rendered than altruistically, without officious

ne~s and to the obvious benefit of the person or persons 

·. in_ question. 772 

A io~~what less obvious case of necessitous intervention, 

however, involves the preservation of the property of another. 

: The· Restatement presents a general rule granting relief 
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in case-.!:>. of necessitous intervention to preserve proper

. ty, 773 yet the courts_ have, in general, restricted claims 

· for reimbursement to cases in which there has been a prior 
. I 

legal relationship between the parties, and the claimant 

has hence come into lawful possession of the property 
· ... ·. 

of another. Examples of such claimants are lessors who 

protect property left by the lessee on the leased premises, 774 

or finders who protect the goods of another until they: · 

may .be returned to their rightful owners. 775 

·. There· is little uniformity in the various courts in re

spect of the person who has not had a prior legal rela'

_tionship with the beneficiary: some courts grant relief 

. h. d . 776 and ot ers eny it. 

The second category of necessitous intervention referred 

to·aboye, namely the fulfilment of another's duty, in-. 

·eludes the fulfilment of duties relating to burial of de'

ceased persons {one of the most important cases in Engiish 

-~ la~j ~s pointed out above777 ), support of a spouse or 

children and acting in the public interest in accordance 

· with :a statutory duty. 778 An example of the last-mentioned 

fo:rm 9f intervention is the case of Sommers v Putnam Coun-
.· · . · . 779 

ty Bo_ard of Education, in which the principle was · enun-

~iat~d' thus: 

.. !'The obligation must be of such a nature that actual 

· .. and prompt performance thereof is of grave public 
/ 
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·concern; the person upon whom the obligation rests 

must have failed or refused with knowledge of the 

facts to perform the obligation; or it must reaso-

. _nably appear that it is impossible to perform it; 

and the person who intervenes must, under the circum

stances, be not a mere intermeddler but a proper per

son to perform the duty. 11 

F~om the above, it would appear that the inference may 

justifiably be drawn that American law has developed. 

a class •of remedies which do not arise from contract 

·or tort, but simply ex lege. Provided the conduct of 

the altruistic intermeddler is not officious or contrary 

to the interests and benefit of the party in respect 

of whom the intervention has taken place, he should be 

granted an action to claim reimbursement of his reasonably 

.incurred expenses. There are many points of contact 

between the American altruistic or necessitous inter

vention and the South African negotiorum gestio, but 

a systematic and logical expos~ of the relevant princi

ples is still lacking. Yet the American reluctance to 

· dra~ from the civilian tradition in this regard is not 

· nearly as marked as in English law. 780 The existence 

. ----of the concept of negotiorum gestio in the law 0£ the 
/ 

American State of Louisiana may, indeed, be a contri-
.. 

·buting factor in establishing a solid foundation for 

·the.development of a uniform approach to the remedial 

treatment of the management of another's affairs without 

243/ ••• 



_; 24 3-

~ut~o~isation thereto, whether it be on the basis of. res

.· ti tutiori ( or 11unjust·· .. enrichment 11 ), quasi-contract, agency_ 

.· of necessity~ necessitous intervention or constructive· 
' 8 

trust. 7 1 

Before concluding the present discussion of American law, 

reference should be made to the law relating to negotio-

rum gestio in Louisiana state law. Title 5 of the Civil 

Code deals with "quasi-contracts" and "offenses and quasi

off~nses11 and.Section 2 thereof bears the title "Of the 

: Quasi Contract resulting· from the Management of Another., s 

Affairs." Sections 2295-2300 of this title read as 

follows: 

, --..,_ 

· · 11 ART. 2295. When a man undertakes, qf his own accord, 

to manage the affairs of another, whether the owner 

be acquainted with the undertaking or ignorant of it, 

the person assuming the agency contracts the tacit 

engagement to continue it and to complete it, until 

_.the owner shall be in a condition to attend to it 

himself; he assumes also the payment of the expenses 

attending the business. 

-He incurs all the obligations which would result from 

an express agency with which he might have been~nyes

ted by the proprietors. 

ART. 2296. He who has taken upon himself the manage

ment of some particular affair is not bound to manage 

others unconnected with that. 
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·ART. 2297. The duties he has undertaken do not cease 

even if the person, for whom he acts, die previo~s 

to the business being terminated; they continue 

until the heir can take upon himself the direction 

of it. 

ART. 2298. In managing the business, he is obliged 

to use all .the care of a prudent administrator. 

Yet, where circumstances of friendship or of necessity_ 

have induced a person to undertake the management, 

that consideration may authorize the judge to mitigate 

. the damages which may arise from the faults or the 

negligence of the manager. 

ART. 2299. Equity obliges the owner, whose busi

_ness has been well managed, to comply with the engage

ments contracted by the manager, in his name; to 

indemnify the manager in all the personal engagements 

he has contracted; and. to reimburse him all useful 

and nece$sary expenses. 

ART. 2300. All persons, such even as are incapable 

of consent, may, by the quasi contract, resulting from 

:the act of a third person, become either the obJect 

or the subject of an obligation; because the use 

of reason, although necessary on the part of the per~ 

son whose act forms the quasi contract, is not req~isite 

· in those by whom, or in whose favor, the obligations 

. resulting from the act, are contracted." 

The French origin of these sections is fairly obvious~ 

• ~e6t{on 2295 i~ virtually a translation of section 1372 

CC· ex_cept that the word "expenses" is clearly a mistrans~ . , 
lati~n or m~sconception of the French d~pendance~ (not 

245/ ••• 



-245-

· · . . · 782 
d~penses). Section 2296 does not appear in the Code 

civil1 but it is simply an elaboration of the provisions 

of section 1372 CC that the gestor is bound also to ~anage 

·the ancillary matters arising from the affair he is ma-

.nagirig (the d~pendances). If the Louisiana Code had·ren

der~d the d~pendances of section 1372 CC correctly, as 

11 dependent 11 or "ancillary matters", section 2296 will_j:>ro

bably not have been necessary. 

Sectiort 2298 i~ a repetition of section 1373 cc, the b6nus 

paterfamilias (bon pere de famille) being rendered as a 

· 11 prtiden:t; ·· administrator. 11 The same applies to section 2299, 

~hich reflects the content of section 1374 CC, except that 

·_ lfequity: 11 is introduced as the· ratio for the obligations of 

the dominus towards the gestor. 

S~ctio~ 2300 is a somewhat puzzling innovation which does 

not app·ear in the Code civil nor in any of the other codes 

·dealt with above. If the words. 11object 11 and "subject" 
. . . . .· 

·refe~ to the person of no or limited legal capacityj -as 

·. doniinus and gestor respectively, the section would be -in 

·_ conformity with the general principles of the Roman law· 

and 1us commune, except that no reference is made to.the 

enrichment liability which must needs be linked to such_ 

persons~ The reason for this cannot be that the possibi~ 

-lit~ of -unjustified enrichment in certain cases of negotior~ 

gestio is unknown to Louisiana law, since in Standard 
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Motor Car Co v State Farm Mutual Automobile Insurance•Co, 783 

it was held that the gestor who managed the affairs of 

·another for his own benefit was still entitled to reimburse

_ment in accordance with the principles of negotiorum gestio. 

It is·not clear whether the court regarded this as a case 

of extraordinary or abnormal negotiorum gestio, but the 

authorities to back the correctness of this decision are 

· . · 784 legion •. 

Despit_e a certain lack of development and depth in the 

Louisiana law relating to negotiorum gestio, the 11 civ1:l. 
\ 

lawll tradition lives on and the possibility (if not pro..:.. 

bability) of its influencing the development of American 

law in general should not be discarded. 785 

· 7 CONCLU$ION 

· •The historical and comparative analysis of negotiorum 
. - . . . 

gestie> in.South African law leads to certain interesting 

and fuportant observations in regard to this legal i_nsti-
. . . 

tution~ which observations are significant not only from 

th~j:>oint of view of the South African lawyer, but also, 

•· undou1?tedly, from that of the foreign lawyer whose par

ticular legal system has been discussed in the comparative 

s11:rvey. ) 

At.the outset it should be mentioned that, despite the many 

voices which may express a contrary opinion, the historical 
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method of legal research has tremendous advantages in 

1 an uncodified legal system such as that of South Africa 

and, to a somewhat lesser extent, that of Scotland. 

. I 

The historical analysis has isolated the_ various elements 

· of negotiorum gestio from its earliest origins in clas

sical Roman law to its application in the Western World 

of.today. It has assisted South African law in develo

ping the most thorough and complete system of principles 

relating to the unauthorised administration of the af- · 

fairs of another, and indicated that, despite the lapse 

of some.two thousand years since classical Roman times, 

-- \ the modern institution of negotiorum gestio is, albe_it 
I 

. in a more streamlined and practical form, not so far 

- rem_oved from its Roman origins. In this regard, the'.· 

· . other legal systems dealt with in this treati~e have more 

to learn, it is respectfully submitted, from South African 

law tha~ the reverse. -This is certainly so in the case 

of the codified legal systems,whichare confronted by the· 

decided disadvantage that codification has, in general, 

resulted in the exclusion of the vast wealth of the -ius 

commune-of Europe, thereby compelling lawyers frequently 

to seek ~olution$ to problems not dealt with in the codes 

by excessive theorising and artificial interpretation. 
,,-

If recourse_could be had, by these lawyers, to the brilliance 

of their pre-codification authoritiesi such as Pothier ; 

and Domat in France, Brunnemann and Heineccius in Germany, 
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l 

·. or Grotius and Voet in Netherlands, the finding of so-

.lutions should be so much simpler. It is true that . 

. German BGB has attempted to capture as much as possible 

of the.pre-codification negotiorum gestio in its treat-

786 meQt of Geschaftsfuhrung ohne Auftrag, while the Swiss 

OR has granted full recognition to the 11 abnormal 11 or 

11 extended 11 forms of negotiorum gestio, 787 yet it cannot 

be said, with any real conviction, that the codification 

of.· the law relating to negotiorum gestio has been parti-

cularly successful. 

The perusal of the variety of cases which have evolved 

in theAnglo~American legal systems in an attempt to find 

solutions to problems of a typically negotiorum gestio. 

·natur~, is interesting, but such cases are characterise~ 

by their lack of system and principle. American law may 

... · .be slightly more progressive in this relard, concentrciting 

on the remedial rather than the factual, but the consistent 

r.efusal, or at least reluctance, to recognise the insti-

· tution of negotiorum gestio, has deprived the law of Eng

lari.d and the United States of America {with the except1on 

· of the State of Louisiana} of the opportunity to deve

lop a systematic approach, based on logic and principie, 

.to· the activities of the altruistic intermeddler. 788 The 

· Anglo-American rejection of the officious busybody who 

unjustifiably interferes in the affairs of others and thrusts 
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. unwanted services upon them, is unequivocally shared by 

the law of those countries which recognise negotiorum 

,estio. Adequate protection against such busybody is, 

however, afforded by the requirements in the law of such 

countries, that the conduct of the gestor or internieddler 

· should be reasonable (utiliter) with regard to all ~he 

. . . . . 789 h h d . circumstances. In cases were t econ uct is unreaso-

nable,·or where any of the other prerequisites for nego-

. ·. tiorum gestio are not complied with, the liability of. 

the person in whose affairs the intermeddler has involved 

himseif, is restricted to the actual unjustified enrich

ment of the former, as appears with great clarity from 

South African law, 790 and, to a lesser extent, from Swiss 
. ·. 791 

and._ German law. There should not, indeed, be any . 

·quarrel with the equitable aspect of this approach. 

The law of Scotland in regard to negotiorum gestio warrants 

a .remark.·_ Although Scots law shares, with South African 

· :law, the civil law tradition, as embodied in Roman-Dutch 

·1aw · and the ius commune of Europe, it has not made. nearly 

as much use thereof as it might. This may be ascribed 

'to·_the gradual infiltration into Scots law of English legal 

concepts such as the 11 agency of necessity." By permitting, 
. . . . ' •' 

albeit inadvertently, such infiltration, Scots law may, 

in·fac:t, be endangering and weakening the solid civil la~ 
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foundations of negotiorum gestio as prepared by institu

tional writers such as Stair, Erskine and Bell. Only a 

return to the traditional Scots law in this regard will 

prevent further inroads by English legal concepts which 

have no place in Scots law • 

. As mentioned in the introduction at the commencement of the 

.present treatise, the practical importance of a compara-

t:t ve survey is to establish in how far the South Afric.an 

"law may be supplemented or improved with reference·. to. the 

development of the relevant principles in the foreign le

gal systems examined. In the present instance, however,· 

···it is respectfully suggested, _the comparative analysis 

should be of more value to the foreign legal systems, which 

have. been the object of the comparison, than to South 

African law, insofar as the latter has, in general., m,ore 

to offer such foreign legal systems than vic·e versa. 

· . A significant exception to this general observation, how

ever, is th~ treatment of "indirect enrichment" in a num.:.. 

·berof the said foreign legal systems. As mentioned above., 

the South African authorities are not i:1d idem as to whether 

a third person., with whom the gestor ~as contracted., may 

sue-the domirn..1.s directly should the gestor disappear from 

·the scene. It has been suggested that the third party 

· should be regarded as an "abnormal" or 11 quasi-gestorit in 
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relation to the dominus, in which event the extended 

actio · ·negotiorum gestorum should be available to the - · 

_· third party with a v:iew to claiming from the dominus 

· the amount by which the latter has been actually and· . 

. . unjustifiably enriched at the expense. of the third party~ 792 

The South African decisions in the matters of Gouws v· 

Jester-Pools (Pty) Ltd793 and Brooklyn House Furnishers 

_(Pty) Ltd v Knoetze and Sons794 appear to be in conflict 

with ea.ch other in this regard and a final decision 

will, in time,probably rest with the Appellate Division 

of the Supreme Court. Apart from the common law(~ 

comniune) authority supporting the granting of an action 

·in such circumstances_,further support, from the compara..,. 

· .· tive point of view, may be found in French, Dutch, Ger

mart, Swiss and Scots law. 795 

In his work on negotiorum gestio in South African law, 

• 1 

Rubin has stated that South African law requires improve-

ment or. modification in that it gives inadequate protec

tion to a dominus who has an unwanted benefit thrust_ upon 
. . . 

. · him.: 796 .It is suggested that this is in fact not so, since 

abundant protection is afforded by the requirement of 
• ~ - • r • •• • • • • •• • • 

utiliter coeptum. 797 If the gestio is unwanted, arid justi-

fiably- so· (because, for instance_, the dominus is a pauper, 

or intended to sell or had already sold a property improved 
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' ' 

by the gestor), such gestio would be inutiliter. It is 

clear that, if the gestor had the opportunity of con

sulting the dominus but did not do so, or if he had reason 

to know or was able to establish what the presumed wishes 

of the dominus were, but ignored such wishes, his con

duct would assist in establ:i.shing whether the gestio was 

utiliter or not. The utiliter-concept is, however, a, 

wide one and should not be related to specific factors such as 

failure,to consult with the dominus or to act in accordance 

with'the presumed will of the dominus. The court should . 

have an unfettered discretion to establish, with reference 

to all the relevant surrounding circumstances, whetheJ;' 

· th~ gestio was utiliter or not~ _Where the gestio is inutili

. ter~ the extended actio· negotiorum gestorum, based on the 

prrficiples of unjustified enrichment, comes into play. 

Rubin's suggestion for a further impr9vement or modifica

tion, namely that the principles of unjustified enrichment 

in regard to the case of negotiorum gestio domino prohibente, 

should, be applied with the qualification that the dominus 

should in fact be enriched at the expense of the gestor 

· while' it should, in the circumstances, have been reasona

ble' for the g;estor to ignore the prohibition of the d~-

- ~i~us·,? 98 is not justifiable. If there was unjustified 

enrichment, the consideration whether it was, in the cir-

253/ ••• 



-253-

cumstances, reasonable·for the gestor to have ignored 

the prohibition of the dominus, is irrelevant. Reaso

nableness comes to the fore only in regard to the utiliter 

co·eptum requirement relating to ordinary negotiorum ges

tio. Where the dominus is erohibens there is no ordinary 

gestio and reasonableness hence plays no r6le. 799 

Rubin..is correct in 3tating that kinship should be only 

one of the factors to be considered when determining 

~hether the g~stor has an animus repetendi as opposed 

.. · · 800 
to the animus donandi. It is not clear whether the 

learned author is suggesting a modification of South 

African law in this regard, since it would appear that 

~he South African approach is to establish the inten._ 

tion of the gestor with reference to all the surround.ing 

circumstances and with~ut resorting to presumptions as 

t . h. t t· 801 o sue. in en ion. 

The recognition of the extended actio negotiorum gestorum 

as an enrichment action is a fait accompli in South Af-

. 802 
rican law. Apart from its traditional applications~ 

the possibility of further extension of its application· 

should be explored, such as in respect of the locatio 

conductlo operarum or operis and the so-called quantum·· 

meruit cases. In this way the extended actio negotiorum 

gestorummay develop a virtually general application, 

hence· diminishing the need to recognise the established 

existe.rtce of a general enrichment action ih South African 

la~. In any event, the application of the extended actio 
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Ilegotiorum gesto~ is in fact support for the existence 

.of·a general enrichment action insofar as it is frequently 

· _referred to, in common law sources, as an action based 

on.enrichment, without reference to it as an actio nego-

· tio·rum gestorum in extended form or otherwise. It may · 

_thus be argued that the extended actio negotiorum gesto

ri.im is simply a form of the general enrichment action, --- . 

pafticularly in view thereof that, in South African law, 

·_it is. not necessary for a plaintiff to stipulate in the 

pleadings what the name of the action is on which he is 

relying~ All that need be stated in the particulars of 

claim, in order to establish a valid causa based on un

justified enrichment, is that the defendant has been un-

j~Stifiably enriched at the expense of t~e plaintiff. 

The liability of the gestor for loss or damage suffered 

by the dominus as a result of the gestio, has been variously 

803 dealt Wjith in South African legal sources. The ap-

proach suggested by Rubin in this regard cannot be faulted, 
. ·: . : . 

·.-na~eiy that degrees of culpa are of no importance, inasmuch 

a~ the degree of liability of the gestor may differ in 
·accordance with the circumstances, which circumstances 
. . 

should be taken into account when establishing whether 

the gestor 1 s conduct corresponds with that of the ord.tnarily 

.·prudent man. 804 

Soutµ African law is more flexible than most of the codi-

fied.legal systems discussed above in regard to the gestor 1 s 
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right to be released from obligations incurred by him 

during the course of the gestio. 805 No distinction is 

made between his acting in the name of the dominus and 

• his a~ting personally, as appears from some of the codes. 806 

The gestor who thus incurs obligations always acts perso

nally and there is no suggestion that he may act as an 

agent of the dominus. The very essence of negotiorum 

gestio is that it is unauthorised, so that the reference 

to agency in these circumstances is a corttradictio inter~ 

minis. 

· T_he· gestor I s right to exercise a lien in respect of- the 

obj~ct of the gestio is an important weapon of defence 

whi_ch has gained recognition in South African law as also 

· . - 807 
in a number of foreign legal systems referred to above. 

· It is· submitted that this is an equitable remedy accruing 

to. _the gestor pending reimbursement of his necessary and 

useful expenses incurred during the course of the gestio • 

. The question of a·lien in this circumstances does not_yet 

appear to ha~e ccime to the fore in Scots law, 808 but in 

_English law, in similar circumstances, it has been granted 

in so~e cases but denied in others. 809 

The question of termination of the gestio is not restric

·tedto. prescription of the actiones negotiorum gestortim 

· .directa and contraria, insofar as the usual forms of ter

~ination of obligations are likewise applicable to negotio-

-··. rum ·gestio. This is an aspect which has not yet received 
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\ 
much attention in South African law, and it is suggested 

that the discussion hereof above should serve as a guide

·, line in questions relating to the termination of negotio

. . 810 
· rum gest10. 

Finally, it should be observed, although South African 

law-has experienced a useful development of the insti

tu_tiori of negotiorum gestio as from Roman times, such _de--

velopnient is not yet complete. It is not, however, sugges-

.ted that lacunae should be amplified and uncertainties .or 

ambiguities clarified lege ferenda. Recourse to the ex

tensive available sources and judicial interpretation 

thereof should, it is submitted, resolve any difficulties 

which.might not yet have come up for consideration in 
( 

the_courts. 



· NOTES 

1 Thus ref erred to by L Rubin in his thesis entitled Unau_tho-
. . 

rised Administration (Negotiorum Gestio) in South Africa 
' 

( 1958) (hereinafter quoted as "Rubin, Unauthorised Ad...: 

· ministra,tion"). This was in fact the first specialist 

contribution in the field of negotiorum gestio as applied 

in South African law. 

·2. On Justinian (482-565 AD) and his legislation, the body. 

of which was later to be called the Corpus Iuris Civilis 

se~ M de Villiers, "Aspects of Justinian and his Legis

_lat:i,on11 in SALJ 39(1922) 296-303; F Pri·ngsheim, "The 
. . 

Charat:ter of Justinian's Legislation" in Pringsheim, 

Gesammelte Abhandlungen 2 (1961) 73-85 (also in _LQR (1940) 

·'229..,.246); - J E Spruit, "De Justiniaanse wetgeving" in. 
. . . . . . . 

Co~ie~tanea neerlandica (1974) 59-99; DH van Zyl,. 

- "Ons -- Regserf enis: Justinianus die Wetgewer" in De 

Rebus Procuratoriis 110 (1977) 84-87; idem, Geskiedenis 
. . .· 

.en Beginsels van die Romeinse Privaatreg ( 1977) 57-66; 

idem, Geskiedenis van die Romeins-Hollandse Reg (1979) 

27~37. 

3 As .has frequently been pointed out, "Roman-Dutch law"· 

is iri iact a misnomer for what should more readily be 

termed ·"Roman-European law" or simply ''European ius 

commune", inasmuch as the Justinianic Roman law was, 
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•for.the most part, introduced, by way of a reception

process•,. into the greater part of medieval and later. 

Europe and not only into the Netherlands. The so

c,alled ."Roman-Dutch law", which was to become the South 

African coJI].IIlon law, largely comprised the works of Dutch 

jurists, who quoted liberally from the works of jurists 

from beyond the borders of the Netherlands and hence 

conferred on such "foreign" jurists an. authoritativeness 

which was never to recede or diminish and still holds 

good, up to the present day, even in the South African 

context. See in this regard G Schwarzenberger, "Euro-. 

· pean Common Law" in CLP 26 ( 197 3) 114-130; R Feenstra, 

· ·· ~'Rome ins recht en europese rechtswetenschap II in ~

iectanea neerlandica (1974) 101-137; DH van Zyl, 

"Die Romeinse Reg in Europa en Suid-Afrika" in Scintilla 
I 

iuris (1971) 10-14; idem, Geskiedenis van die Romeins-
. . . 

. - . 

··.Hbllandse Reg (1979) 4, 7-9, 41-42, 290-291, 329-330 

and 498-550. 

4. On the legal historical method see DH ~an Zyl, "Die 

Regshistoriese Metode" in THRHR 35 (1972) 19-37; idein, 

. Ge~kiedenis van die Romeins-Hollandse Reg { 1979) 3-4 • 

. 5 'See in general W J Hosten, 11 Romeinse Reg, Regsgeskiede-· 

nis ~n. Regsvergelyking" in THRHR 25 (1962) 16-35; DH 

van Zyt, Beginsels van Regsvergelyking (1981) 14-16. 

6 See J W Wessels, History of Roman-Dutch law (1908) 
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399:-401; HD J Bodenstein, "English Influences on the 

Common Law of South Africa" in SALJ 32 (1915) 337-358; 

CG Botha, "The Early Influences of the English Law 

upon the Roman-Dutch Law in South Africa" in SALJ 40 

(1923) 396-406; R W Lee, "Roman Law and Common Law Ele

ments in the Law of South Africa and Ceylon" in AJ (1959) 

114-119; 0 D Schreiner, The Contribution of English 

Law.to South African Law; and the Rule of Law in South 

··Africa· ( 1967); D H van Zyl, Geskiedenis van die Rome.ins

Hollandse Reg (1979) 448-458 and 478-494; B Beinart, 

· .. _"The English Legal Contribution in South Africa: The 

Interaction of Civil and Common Law" in AJ (1981) 7-63. 

7 ·The.comparative method in legal context.has elicited much 

fruitful discussion: see H C Gutteridge, Comparativ6 Law. 

·Art Introduction to the Comparative Method of Legal Study 

and Research (1949); I Zajtay, "The Aims and Methods of Compa-
. ' 

ratiye Law" in CILSA 7(1974) 321-330; K Zweigert; H:.Kot,z, An 

Introduction to Comparative Law 1 ( 1977) 23-41; R David, 

j EC Brierley, Major Legal Systems in the World Today (1978) 

11-lq; DH van Zyl, Beginsels van Regsvergelyking (1981) 

34..;,43; idem, "Die Regsvergelykende Metode 11 in THRHR 46 

(1983)1-13 • It is clear from a perusal of the corrtpa-

·rative method, that the historical perspective {"vertical 

· comparison") should be borne in mind throughout, insofar . 

. as rto., comparison of legal principles can be effective. if 

th~ corrtparatist loses sight of the historical develop~ 

ment of the principle or institution he wishes to study.· 
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See.in general: W J Hosten, 11 Romeinse Reg, Regsgeskie..:.. 

denis.en Regsvergelyking 11 in THRHR 25 (1962) 16-35; A 

Watso:t;1, "Comparative Law and Legal History" in Watson, 

Legal TransRlants (1974) 102-106; K Zweigert, H Kotz, 

An Introduction to Comparative Law 1 (1977) 7-9; DH 

. van ZylJ Beginsels van Regsvergelyking (1981) 36-37• 

· 8 See t.he important contributions of G Pacchioni, Della 
. . . . 

gestione degli affari altrui secondo il diritto romano 

civile e commerciale (1935); G Verburg, De vrijwillige 

zaakwaarneming (1949); H H Seiler, Der Tatbestand der 

negotiorum gestio im romischen Recht.(1968) {a work of 

g-reat derth, reviewed· by, inter alia, K H Ziegler in 

Juristenzeitung 24 (1969) 676; P Gandolfi in Rivis,ta 

italiana per le scienze giuridiche 12 (1969) 357-363;· 

P van .Warmelo in THRHR 32 (1969) 197-199; T Mayer-Maly 

in ZSS 86 (1969) 416-435; GI Luzatto in SDHI 35 (1969) 
. . 

479· sqq; J Gaudemet in Index 1 (1970) 269-273; M Talamanca 

'· irt L,beo 17 (1971) 217-244; A D1 0r~ in AHDE 42 (1972) 
•·.·· 

861 and D Larquet in RH 53 (1973) 282-287); L Rubin:, 

Una~thorised Administration (Negotiorum Gestio) in South 

·Africa.(1958) (reviewed by JC de Wet in THRHR 22 (1959) 

6~~70; J E Scholtens in SALJ 75 (1958) 445-451; W G 

13urger in AJ (1959) 288-289). Reference may further 

be rnacle.to Wl:ichter, 11 Beitrage zur Lehre von der Negotio-

. ,rum Gestio 11 in Arch civ Prax 20 (1837) 337-361 (parti....: 

cuiarl-y- 347-361: a discussion of Roman law in the spirit 
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· of th.e. Pandekten recht); E Chambon, Die Negotiorum 

Gestio~: Eine civilistische Abhandlung (1848); E RUhstrat, 

11 Beitrage zur Lehre von der negotiorum gestio II in Arch . 

civ Prax 32 (1849) 173-199; 33 (1850) 25-42, 213-241; 

34 (1851) 59-84; · W de Gelder, De zaakwaarnemer,· wet 

en regt ( 185 3) ( reviewed by A de Pinto in Themis 14 · 

(1883.) 555-582: this work takes the form of a somewhat 

~nscientific novel about the intermeddling negotiorum 

gestor); H Dankwardt, Die negotiorum gestio .. (1855); 

F O Kollner, Die GrundzUge der obligatio negotiorum 

·gestio.(1856); Engelenberg, De leer der negotiorum 

· gestio · in het romeinsch recht ( 1859); E Zimmermann,· Aechte 

und unachte·negotiorum gestio (1872); Evon Monroy,· Die 

vollmiic.htlose AusUbung fremder Vermogensrecht~ (1878} 

(reviewed by P KrUger in Arch civ Prax 62 (1879) 203:...206); 

A Sturm, Das negotium utiliter gestum (1878) (likewise. 

reviewed by P Kruger in Arch civ Prax 62 (1879) 206-208); 

M Wlassak, Zur Geschichte der negotio~um gestio (1879) 

(reviewed by P Kruger in Arch civ Prax 62 (1879) 496-500); 

E Ruhstrat, 11Ueber die Klagen auf Erstattung von Impensen 

und uber generelle negotiorum gestio" in Arch civ Prax 

64 (1881) 110-150; Cogliolo, Trattato teorico prati~o 

dell 1 arruninistrazione degli affari altrui (1890); T Dijkstra, 

Iets over Zaakwaarneming (1892); F Atzeri-Yacca, ~

guisiti· essenziali della negotiorum gestio (1897); H 

van Goudoever, Bijdragen tot de leer der zaakwaarneming 

(1905) (reviewed by M Polak in RM 26 (1907) 324-330 and 

G vah Slooten in Themis 67 (1906) 635-646)i G Pacchioni, 
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11 Nuovi_ s,tudi sulla negotiorum gestio II in Ri vista del di~. 

ritto comrnerciale 12 (1914) 835sqq; S Riccobono, "La 
-

gestione degli ·affari altrui e 1 1 azione di arricchimento 

· -nel diri tto moderno II in Rivista clel diri tto comrnerc_iale 

15 (1917) 369 sqq; idem, "Dal diritto romano classico 

- al diritto moderno" in Annali Palermo 3/4 (1917) 244 sqq; 

529 sqq; F von Bossowski, 11 Ancora sulla negotiorum gestio" 

in BIDR 37 (1929) 129 sqq; C Ferrini, 11 Appunti sulla. 

, ~ottrina romana della 'negotiorum gestio' 11 in Opere 

Ferrini 3 (1929) 205-234; J Partsch, Studien zur negotio

rum gestio, vol 1 (1913); vol 2 in Aus nachgelasseneri und 

kleirter~n verstreuten Schriften (1931); A Ehrhardt,_ 

..• "Zurn objektiven Tatbestand der negotiorum gestio" in 

Fre'iburger rechtsgeschichtlicher Abhandlungen 5 (193-S) 

J sqq; M Morelli, Die Geschaftsfiihrung im klassischen 

romischen Recht (1935) (reviewed by E-H Kaden in ZSS'56 

(19 3 6') 34 2-345); H Kreller, 11 Negotiorum Gestio II in Paulys 

·Real-Encyclopadie der classischen Altertumswissenschaft, 

Supplement-Band 7 (1940); S Solazzi, "Sulla gestione 

per conto d 1 altrui 11 in Scritti Solazzi 2 (1957) 527 sqq; 

B ·Biondi·, 11 Gesf;ione di affari altrui" in Noviss dig Ital 

7 (1961) 810-812; G Nicosia, 11 Gestione di affari altrui 11 

·. · · in ·ED 18 ( 1969) 628 sqq; T Mayer-Maly, 11 Probleme der 

negotiorµm gestio" in ZSS 86 (1969) 416-435; M Talamanca, 

"Le fattispecie dell I actio negotiorum gestorum ii in -Labeo 

17 (1971) 217-244; P QR Boberg, "The Good Samarit~n" 
. ' 

ii BML 4 (1975) 169-170. More particularly in regard to 

negotiorum gestio as related to unjustified enrichment 
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· se~ D H van Zyl, Die Saakwaarnemingsaksie as Verrykings

aksie 'in die Suid-Afrikaanse Reg (1970){reviewed by W de 

.Vos in THRHR 34 (1971) 95-98 and CG van der Merwe in 

SALJ 88.(1971) 251-252); W de Vos, Verrykingsaanspreek

likheid. in die Suid-Afrikaanse Reg (1971) 38-41, 78-81 

arici 190.:.195; Avon Tuhr, Actio de in rem verso. Zugleich 

ein Beitrag zur Lehre von der Geschaftsfuhrung (1970). 

· Cf A Guarneri Citati, 11 Studi sulle obbligazioni indivisibili 

... nel diritto romano II in Annali Palermo 9 ( 1921) 5 sqq; 

F Haymann, l'Zuwendung aus fremden Vermogen 11 in Jher Jahrb 

7i (1927) 188 sqq; B Frese, 11 Defensio, solutio, expromissio 

der unberufenen Dritten11 in Studi Bonfante 4 (1930) 

397 s:qq. Undoubtedly the most important South African 

coinmori iaw authority on the subject is the outstanding 

· · work of R J Pothier, Appendice du quasi-contrat negotiorum 

·gestorum :in his Oeuvres completes: Trait~s des contrats 

de d~pot, .de mandat, de nantissement; d 1 assurance; de · 
. . 

pret et du jeu (1844) 198-238 (translated by BG Rogers 

and Bx· de Wet as 11 Pothier 1 s Treatise on the Contract of 

: M~ndate 11 :with II Appendix on the Quasi-Contract Negotiorum 

Gestorum (Of Business Discharged) (1979) 96-130). On 

Pot~ier 1 $ importance in South African legal practice 

see~- inter alia, Kroon v Enschede 1909 TS 374 at 383; 

Gerber v Wolson 1955(1) .SA 158 (A) at 170H-171A and 181H-

184B • 

. 9 .. Negotiorum gestio (or rather ~egotia gesta, as it was re

ferred to in classical Roman law).· had its origin in Roman 

times - see WW Buckland, A Text-Book of Roman Law from 
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.· Augustus to Justinian (1966) 537-538; M Kaser, Das ro-

-ische · Privatrecht1(1971) 586-590; 2 (1975) 415-419; · 

J_C van Oven, Leerboek van romeinsch privaatrecht (1948) 

··. 371-374; DH van Zyl, Geskiedenis en Beginsels van 

die. Romeinse Priva.atreg (1977) 314-317. In Inst 3.27 

·Justinian deals with negotiorum gestio as one of.the 

obligationes quasi ex contractu, whereas in the Digest 

and Code it is dealt with under the title De negotiis 

gest:i.s ( D3. 5 and C2. 18 . ( 19)) • On negotiorum gestio in 

the classical period of Cicero, see E Costa, Cicerone 

): giurec6nsulto (1927) 178-181 (with reference to, in~e~. 

· a.lia, Cicero's Topic a · 17. 66. Except where otherwise. 

· indicated, the Mommsen-KrUger edition of the Corpus 

Iuris Civilis has been used in this contribution. 

10 ·On the relevant edict see D3.5.1; 3.5.3 and 0 Lenel, 

Das E.dictum Perpetuum (1927) 86, 101; H Kreller, "D.as 

Edikt de negotiis gestis in der Geschichte der Geschifts

. besorgung" in Festschrift Koschaker 2 (1939) 193 sqq; 

_idem, "Das Edikt de riegotiis in der klassischen·Praxis 11 

iri ZSS 59 (1939) 390-431; G Segre, "Sulle formule rela-
\ 

tive'alla negotiorum gestio e sull 1 editto e il iudiciuin 

.de operis libertorum 11 in Scritti Segre (1952) 1-60. 

11 D 3 _o 5. 1 (Ulpianus) : Hoc edictUin necessarium est, guort:i.am 
. . . .· . . ' 

. · magna utilitas absentium versatur; ne indefensi ren..uri 

possessionem al,lt venditionem patiantur vel pignoris dis

tractionem, vel poenae committendae actionem, vel iniuria 
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rem suam amittant. Cf D 44.7.5 pr (Gaius). The ratio' 

·. for this edict finds support in the school of usus mo~ 

dernus pandectarum and the pandectists. See Brunnemann, 

Comm in pand ad D 3.5 (nam nisi hoc reciperetur et utringue 

.. actio daretur, magnis damnis afficerentur absentes); 

MUhlenbruch, Doctrina pandectarum (translated into German 

as Lehrbuch des Pandecten-Rechts) 434; Arndts, Lehrbuch 

der Pandekten 297; Von Wi:ichter, Pandekten 203; Goudsmit, 

Pand~cten-Systeem 42. Domat, Les loix civil~s dans leur 

ordre naturel 2.4.2.1 (Strahan's translation 1468) re

fers to D 3.5.1 as the fondement des engagemens de celui 

dont _l 1affaire a ete geree and comments on it thus: Celui 

de. gui uri autre a fait guelgue affaire ~ son inssu, est 

oblige.envers.lui ace que demandent les suites de ce qui 

a ete gere. Et cette obligation se contracte quoigu'on 

l'ignore, par le devoir de reconnoissance de ce bon office•• 

.12 · Reineccius, Elementa iuris .c1vilis secundum ordinem insti-

tut1.orium 3. 28.966 (ob aequitatem vel utilitatem); Pothier, 

Appendice 167 (1 1 ~quite naturelle); Huber, Positiones juris 
' :, . . 

ad Inst_3.28.2-3 (propter aequitatem; Causa obligationis 

est a~quitas.) 

· 13 Le~ser~ Meditationes ad pandectas sp 55 ad D 3.5 coroll 1: 

Is qui negotia amici sui absentis gerenda non suscipit, 

sed perite patitur, peccat contra jus naturae ••• 

14 · Stryk, tJsus modernus pandectarum 3.5.1: Ergo nullum 
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_sub est dubiu.m, cwn idem defensionis absentiwn favor adhuc 

hodie militet, idemque favor publicus sit. 

15 ·.Heinec~ius, Elementa iuris naturae et gentiwn 1.13.346: 

Dertigue :idem hwnanitatis amor merito impellere unwnquenique 

• _deberet; ut alterwn, non minus ac se1pswn, ope iuvaret. 

16 · Huber, Praelectiones juris civilis ad D. 3. 5.1: negotioru.m _ 

. gestio was introduced amici tiae causa, which is descri_bed 

as that which occurs when guis absentis amici negotia sponte 

gerenda suscipit. 

17 Alberic~s de Rosate, Dictionariwn iuris sv negotiorwn 

· · gestor: Negociorwn gestor ille est.verus seu merus, 

qui sine m~ndato vel cura, vel officio iniuncto, alterius 

,negociwn gerit; Pacius, Isagogicae in dig 3.5: Quare non 

_ inepte dicere posswnus procuratorem esse negotiorwn gestorem 

·· cum_ mahdato et negotiorwn gestorwn esse procuratorem sine 

mandato; Huber, P0:,i ti ones juris a_d Inst 3. 28. 5: negotiorum 

· gestio_dicitur, cum quis aliena negotia sine mandato.gratis 

administrat. Cf Grotius, Inleidinge 3.26.4; Van der 

·_Keessel, Dictata ad Inst 3.28.3; Gluck, Pandecten 419; 

Vangerow, Lehrbuch der Pandekten 664 n 1 {ohne Auftrag). 

_See also M Conrat (Cohn), Das florentinische Rechtsbuch 

{Liber iuris florentinus) (1882) 50 {par 4.1): Sed guia 

negotiorwn gestores similes sunt procuratoribus; de hiis 

est .dicendumo Qui negotium gerit accepto mandato,·pro-
1 

.curator dicitur. Ita gui negotiwn agit absgue mandato 

gestor negotii dicitur. 
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18 See chapter 2.2 below. 

19 · On the relationship between mandate and negotiorum gestio 

in Roman -and ecrly· law, see Seiler, Negotiorum gestio~ { 1968) 

114-144; H WM van Flelten, 11 0pmerkingen over ·de verhouding 

tusschen de actio mandati en de actio negotiorum gestorum in 

het romeinsche recht 11 in RM 23 (1904) 176-188; M Pampaloni, 

i'L' eccesso di mandato II in BIDR 20 ( 1908) 210 sqq; J3 

Frese, 11Prokuratur und negotiorum gestio im romischen-

Recht11 in M~langes Cornil 1 (1926) 325 sqq; idem·, "Das· 

.Mandat 1n seiner Beziehung zur Prokuratur" in Studi Ricco-

~ 4 (1936) 397 sqq; F von Bossowski, Die Abgrenzung 
. . 

des maridatum und der negotiorum gestio im klassischen 

_und justinianischen Recht (1937); C Cosentini, 11 Ratiha

bitio mandato comparato" in Annali Catania (1946-1947) 

· 240 sqq; V Arangio-Ruiz, Il mandato in diritto romano 

(1949) · {reviewed by P Voci in SDHI 15 (1949) 241-245); 

S Solazzi, 11 Procuratori senza mandato" in Scritti Solazzi 

~-- (1957) 569 sqq; idem, "La d~finizione del procurat6re 11 

in. Scritti Solazzi 2 (1957) 557 sqq; idem, 11 Ancora proco.-
··'-

rato~i senza mandato" in Scritti Solazzi 2 (1957) ?09 sqq;· 

A Watson, Contract of Mandate in Roman Law (1961) {re-

.· vie:wed by F M de Robertis in SDHI 28 (1962) 414-424); 

ide_m,; The Law of Obligations ifi .. the Later Roman Republic 

( 19_65.) .193-207; T Mayer-Maly, "Probleme der negotiorum · 
. . . 

ge~tio" ·in ZSS 86 (1969) 431-432 {at 432-435 he also 

discuss~s the distinction between negotiorum gestio and 

tutela, on the one hand, and negotiorum gestio and cura 

on the other); P Angelini, Il 1 procurator 1 (1971) 
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(reviewed by A Burdese in SDHI 37 (1971) 307-328); 

0 Behrends, "Die Prokuratur des klassischen romischeri 

Zivilrechts" in ZSS 88 (1971) 215-299; J Nicosia, "L 1 azione 
.I. 

:relative alla 1 male gesta procuratio 111 in Studi Volterra 

4 (1971) 787-797; HT Klarni, Teneor Mandati (1976) 10-250 

.In·the•So\lth African context, the work of SR van Jaars

veld, Die Leerstuk van Ratifikasie in die Suid-Afrikaan-

se Verte~nwoordigingsreg (1974) 34 presents a useful ex~ 

· .. position on the subject: 11 Die mandatum omnium bonor:wn 

is blykbaar die kiem van die latere saakwaarneming want· 

-die. lashebber (mandatarius) kon allerlei hande;l..inge ver...;. 

rig (negotia gerere) waarvoor hy geen spesifieke opdrag 

ontvarig het nie. Om hierdie rede is die besondere korre

lasie tussen die twee regsfigure dan ook vanselfsprekend. 

Negotioru.m gestio het baie eienskappe besit en gevolge 

in werking .laat tree wat groot ooreenstemming met die· 
.. 

mandatum~figuur toon. 11 See also his discussion (op cit) 

·at· 35-37, 54-55; 60-62; 192-193 and 242. See also Wessels, 

Contract (1951)··3584-3585; Rubin, Unauthorised Adminis-

·.·.· tration (1958) 2-9; D J Joubert, Die Suid-Afrikaanse .. ' 

Verteenwoordigingsreg (1979) 128; J Ede Villiers, .J·c 

Macintosh, The Law of Agency in South Africa ( 1981) · 

· 271....;.281. Cf M Nathan, The Common Law of South Africa 

3 (1913) 1151-1154 (he refers, at 1151, to negotiorum 

gestio as llunauthorised agency"); LR Caney, The Law 

of 'Suretyship (1970) 350 

·20 D-3.5.3.10 (sponte et nulla necessitate cogente); Accursius, 
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C.J C Glossatum, gloss actionem ad c2.18 (19).16 (spontaneo 

ge.store); idem, gloss utili and actione ad c2.18(19).17 

. (spont~neus .gestor); idem, gloss nulla ad C2.18(19).1 

(gest~r .. ·• voluntarius); Cinus, Comm in C2.19(18).20 

·,(gestor spontaneus); Placentinus, Summa codicis 2.1:9 

(sponte etiam sine mandato) (Cf Arena, Comm in univ ius 

civile ad c2.18(19)); R~vigny, Lectura super cod 2.18(19).17 

(spontaneus gestor) and 2.18(19).20 (v6luntarius gestor); 

Cujacius, Recitationes in lib IV priores codicis Justi-

niani ad tit XVIII de neg gest (vol 8 col 59): Hie tit. 

est de.procuratoribus voluntariis qui sine mandato dominorum, 

· .. · sive eorum ad quos res pertinet, sua sponte litibU:s se, · 

. vel ali•enis negotiis off erunt: iis sunt qui gestores 

dicuntur et procuratores voluntarii; idem, Paratitla in 

lib:ros novem codicis Justiniani repetitae praelectionis 

.in lib V cod,';'ad tit XLV de eo qui pro tutore negotium 

gessit .·(vol 7 col 955) (gestor amicus et voluntariU:s); 

Brissonius, De verborum significatione s.v. negotium 

. (lib 12 p 897) (ultro et sponte); Pothier, Pandectae 

Justinianeae 3.5.41 (sponte); Brunnemann, Comm in cod 

2.19.2.:; (loguitur lex haec de gestore voluntario • • • 

s2ontaneus negotiorum gestor); Reineccius, Antiquitatum 

romanorum syntagma ad Inst 3.28.2 (negotiorum gestor guogue 

erat voluntarius procurator); idem, Elementa juris civilis 

secU:nclWl_l ordinem pandectarum 3.50445 (s.ponte • •• 2rocurator 

voluntarius); idem, Elementa iur civ sec ord inst 3.28.969 

.'( sponte et gratis); ~auterbach, Compendium juris ad 

D 3. 5 ·(sponte et utiliter); Schneidewein, Comm ~_in Inst 
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3.28.1.t {sponte et sine mandato utiliter gerit); 'Moli

naeus, ~ in C2.19(18) (opera omnia 3 col 113) (~' 

mandato, id est sponte); idem, Extricatio labyrinthi 

- dividui et individui 1.2_ (op om 2 col 214) {pro voluntarie 

. gestis); _ .Windscheid, ~ _430 {freiwillige Bezorgung); _ 
., 

Baron, Pand 309 (freiwillige Fiihrung fremder Geschafte); 

/ Per.ezius,_ Praelectionis cod 2.19(18).2 {sponte); Voet, 

Comm ad Pand 3.5.1 (voluntarius procuratur); Vinnius, 

Partitiones iur civ 2.41 (voluntaria tractatio); 

Vc:1.n Leeuweri, Censura forensis 1.4.25.1 {rerum alienarum 

-administratio alia est voluntaria); idem, op cit 1.4.26.1 

{spon-te); Van der Linden, Suppl ad Voet 3.5.1 {voluntarius 

procurator); Sande, Decisiones aurea 3.7 def 1 {amicus 

-_ voluntari,us); Westenberg, Principia juris ad D 3. 5 .1 -

· {procuratores •• • voluntarii); Cf Gudelinus, Comm de jure 

novissimo 3.8; Noodt, Prob iur civ 3.9.1 (op om 1 p.51) 

. (ut. quasi. amici). 

21 _ Barels, _Advysen 9 (onderwinders of directeurs); Aanhang

zel. tot_het Hollandsch rechtgeleerd woorden-boek sv 

negotiorum gestio: describes the gestor with reference 

toVoet 1 s definition {apparently as set forth in the· 

\ · Commentarius · ad pandectas 3. 5. 1 and perhaps in the Comp en-_ 

dium juri.s ad D 3. 5. 1): Een onderwindhebber1 zo spreekt 
· .. 

· Voet, _ is, _ die zig de zaaken van eenen afweezenden of 

di~•· 1 en geen bewustheid van heeft1 zonder volmagt te hebben, 
- . . 

· -onderwind ·••• somtyds ook wel, schoon oneigentlyk1 een _-

p_rocurator genaamd. Strangely enough Kersteman I s Hollandsch 

rechtsgeleert woorden-boek contains no reference at all 
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to negotlorum gestio or onderwind. 

22.·· Grotius, Inleidinge 3.27.1: Onderwind is de moeite die 

iemand aanneemt ten opzichte van een afwezende zonder last, 

om zijne zaecken te verrichten. See too Van Leeuwen:,· 

Het• Roomsch Hollandsch recht (abbreviated: RHR) 4.28.1~2: 

Sodanige verbintenis geeft het onderwinden en uitvoeren 

van eens anders saken, het zy dat men ter min, en sonder 

last voor een afwesend vriend des selfs saken verrigt; -

Huber, Heedensdaegse rechts-geleertheyt (abbrev HR and 

translated by P Gane as "The Jurisprudence of my Time") 
I . 

3028.3:. Onderwint is.bedieninge van een antler mans 

sakeri · in sij n afweesen, sonder gevraagt of gelastigt .. 

. te zij n ondernoomen o •• ; Van der Linden, Koopmans Hand,

boek 1.15.15.1: Het onderwinden van eens anders za;:iken, 

buiten zijnen last en buiten zijn weten, mits niet in· 

zijn weerwil en tegen zijn verbod. On the proviso in 

respect of the 1ominus prohibens; see chapter 5.5 below. 

· 23 A P..!'inciple well-known in Roman law, as appears from 

D $0. 17. 36 ( Pomponius) : Culpa est immiscere se rei ad-. 

se .n:>n pertinenti • 

. 24 • Voet, Comm ad pand 3.5.1: Negotio.rum gesto.r est, qui 

absehtis vel ignorantis negotia sine mandato gerit ~~

quandoqµez licet improprie, procurator appellatus • ~--~ :ac 

voluntarius procurator • • • Et licet vulgo culpae admiinere-

tur, immiscere se rei ad se non pertinenti ••• culpa. 

tamen non est, s!i. quis aliena gerat negotia in gratiam' 
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et uti.litatem non suam, sed domini; usque. adeo, ut utili-

· tatis causa dicatur receptwn esse, eos 1 quorwn negotia 

gesta sunt, etiam ignorantes obligari; ne alioquin ab-. 

seritiwn,;qui subita festinatione coacti, nulli demandata 
, , , 

negotiorwn suorwn administratione, peregre profecti essent, ·_ 

desererentur negotia; quae sane nemo curaturus esset, 

side eo, quod impendisset, nullam habiturus esset actionem. 

Cf •idem, Compendiwn juris _ ad D 3. 5. 1: Negotiorwn gestor 

est, ·qui.absentis vel ignorantis negotia sine mandato gerit. 

Et licet culpa sit immiscere se rei ad se non pertinent_i 

.;; ta-en si guis aliena gesserit negotia in gratiam 

domini/ actio negotiorwn gestorum inde nascitur1 directa 

et contraria. Van Leeuwen, Censura forensis 1.4.25.1 

refers to negotiorwn gestio as rerum alienarwn administra-

tio in his _discussion of the quasi-contract. In Certs: _for 

1.4~26.·1 he gives a definition of negotiorwn gestor simi-

lar to.that of Voet, but continues by distinguishing the 

gestor from the mandatarius {seen 19 supra) with refe

rence to the will and consent of the dominus: Negotiorwn 

gestor est is, qui alterius negotia absque mandato sponte 

gerenda sriscipit ••o differt a mandatario in eo, quod is 

ex v~luptate .et consensu domini, hie,· nee volente, nee 

nolente, sed ignorante domino, intercedat consensuro ·. tamen, 

si sciret o•• requiritur enim tale negotiwn, guod dominus 

~olitus fuerit ipse gerere, aut aliis demandare. As ~ill 

be seen later (chapter 2.4 below} this latter remark is 

incorrect, inasmuch as the requirement in question is not 

th_at the gestio must be such that the dominus himself would 
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· have undertaken it, but that it should be undertaken 

utiliter - at least at the commencement thereof. 

25 Van der Keessel, Dictata ad Inst 3.28.1 describes a 

·. quasi~contractual obligation such as that arising from 
. . . . . 

riegotiorum gestio, thus: Obligatio itaque in quasi con;.. 

.tractu non ex aliquo consensu sed ex re oriri dicitur ••• 

id est ex ipso negotio quod gestum est, et vim obligandi habet. 

In.3.28.5,; however, !).e describes the ratio for the actio 

contra:ria accruing to the gestor as the principle that 

.. no one .should be unjustifiably enriched at the expense 

of another, which creates the impression that the gestor 1 s 
. . 

action·is always based on enrichment. This is not correct 

. as will be discussed in detail in chapter 5 below. The 

actions arising from negotiorum gestio, namely the actio 

directa in favour of the dominus and the actio contraria 

in tavou~ of the gestor are dealt with in more detail 

·later (chapter 2.5 below). On the quasi-contractual. basis 

. of negotiorum gestio see also Pothier, Appendice 167: 

A .d~faut de contrat, cette gestion forme un quasi-contrat 

entreles parties, qui produit entre elles des obligations 

semblables a celles qui produit le contrat de manda:t. 

26 Rubin, Unauthorised Administration 11 and 15. At 10-15 

·. he deals with the Roman-Dutch law of negotiorum gestio 

in general. See too Standard Bank Financial Services 

Ltd. v Taylam (Pty) Ltd 1979(2) SA 383(C) at 387H (per 

Va_n Zijl J P): ''Our law in regard to negotiorum gestio 
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is_ ·based .firmly, but with minor divergencies, upon· the 

Roman law o 11 

27 .. · See n · 3 supra in regard to the concepts of Roman-Dutch 

law and European ius commune. 

28. ,· Wesselsj Contract 3551-3552 

-29· HR Hahlo, E Kahn, The Union of South Africa. The Deve

lopment of its Laws and Constitution (1960) 562. The 

authors.correctly raise a warning against "the classi; 

fication of negotiorum gestio as a legal relationship 

based on unjust enrichment. 11 See too R W Lee, An Intro

duct{on to Roman-Dutch Law (1953) 345-348; G Wille, · 

Wille I s Principles of South Arrican Law ( i 977) ·499-501; 

R'W Lee, AM Honore, The South African Law of Obligations 

- (1978) 154~156 (par 433-435); AF S Maasdorp, Maasdorp's 

_ Inst.i t:utes of South African Law 3: The Law of Contracts 

· : (1978) 350-354. At 350 11 quasi-contract 11 is defined thus: 
. . 

"'Quasi-contracts are obligations which are not based upon 

· any agreement, either express or implied, between the 

parties to them, but which are by law regarded as subsis

·_ ting.,between them because of the circumstances in which 

they are placed. 11 

30 18 SC (1901) 380 at 392 (per Buchanan ACJ). 
( 

31 The question regarding negotiorum gestio contrary to the 
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express wishes of the dominus will be dealt with in 

chapter5.5 below. See too Ex parte Abbas 1920 CPD 346 

at 347 {per Benjamin J): 11 A negotiorum gestor is one 

who acts upon his own authority for an absent person." 

In Klug and Klug v Penkin 1932 CPD 401 at 404, Water

mey~r ~ states as follows: "It seems to be clear law.that 

a person who manages the affairs of another without a 

· ·, mandate from him, has as a general rule a right of action 

to.recover from him, inter alia, necessary and useful ex

.penses incurred, if the person whose affairs have been 

managed has accepted the benefit of such unauthorised 

· management. 11 The qualification expressed at the end of 

·this dictum is, with respect, incorrect, insofar as the 

···.liability of the dominus is not dependent on his acceptance. 

of any benefit arising from the gestio nor is any such 

prerequisite recognised in common law {see chapter 2 

below)~.· Se~ in general the important decisions in: 

· Wiil:i.ams 1 Estate .v Molenschoot and Schep {Pty) Ltd 1939 

· ... CPP,360; 

.. ·. 404 ( T); 

Knoll v SA Flooring Industries Ltd i951(1) SA 
, 

Standard Bank Financial Services Ltd v~Taylam 

(Pty) .Ltd 1979(2) SA 383(C). 

·32 · See chapters 6.8 and 6.9 below. 

·33 Or1 the relationship between negotiorum gestio and necessity, 

see A J Ke.rr, The Law of Agency ( 1979) 65-68 and, further, 

J M Paley, "Compulsion, Fear and the Doctrine of Necessity" 

in A 3 (1971) 205-247, esp at 226-229 {re "the protective 
\ 
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· action'' and the rules pertaining thereto) o F F W van 

Oosten, ·· 11Wederregtelikheid - •n Skuldtoets? 11 in THRHR 

· 40 ( 1977:) .· 90-95, discusses the question, with reference. 

to negotiorum gestio, whether delictual or criminal 

wrongfulness can be subjectively ascertained, despite 

decisions which insist on an objective test (see esp 

.at p91). JV van der Westhuizen, Noodtoestand as Reg-· 
. . 

verdigingsgrond in die Strafreg (1979) 419 n 68 criticises 

this approach. At p 7 he distinguishes between emergen

cy and negotiorum gestio by reference to examples: ".A· 
. . . ·--------'------

. . 

breek.irt B se huis in om in lekkende kraan reg te maak. 

Indien hy betrap word voordat hy die kraan kan her

·stel en van saakbeskadiging aangekla word, het hy geen 

groter.belang beskerm as wat hy opgeoffer het nie. Slegs 

sy bedoeling onderskei horn van die dieftige inbrekero 

· · Hy kan dus aanvoer dat hy as negotiorum gestor opgetree 

het. tndien hy wel die kraan herstel en,groot waterskade 

vo6rkom, is. dit noodtoestand omdat hy •n veel groter euwel 

afgewend het as wat hy deur die breek van die venster· 

.teweeggebring het. 11 In n,20 at p 7 he refers to the case 

of the.medical doctor who performs an emergency operation 

on a.seriously injured and unconscious patient, without 

bei~g able to get the necessary leave to do so: 11 0f dit 

as rroodtoestand of saakwaarneming beskou word, is nie 

noodwendig van groot belang nie. Die feit is dat die hande

ling regmatig is. Omdat saakwaarneming as regverdigings-

. · .. · grond in ems reg nog veel minder as noodtoestand ter sprake 

gekoin het,, is dit verkieslik om dit as noodtoestand te 

behandel~ Indien die pasient weier om toestemming te gee 
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·en die·operasie al wyse is om sy lewe te red, is daar 

beslis geen saakwaarneming voorhande nie maar wel nood-· 

toestancL II On the criminal aspects relating to negotioru.m 

gestio ·see in general J C de Wet, .H L Swanepoel, Die Suid-

_ Afrikaanse Strafreg (1975) 94: ~Dit spreek vanself dat 

·. ook in die strafreg saakwaarneming as regverdigin,gsgrond 

beskoumoet word, want die barmhartige voer hier geen aan

val nie, maar bring hulp en bystand. 11 Of interest is· 

.th~ir referenc~ to section 74 of the Transkeian Penal Code: 

"Nothing i~ an offence by re.ason of any harm which it. may 

cause to a person for whose benefit it is done in good 

faith, even without that person's consent, if the circurn-

. stances are such that it is impossible for that person -

: . to signify consent, or if that person is incapable of 

givingconsent, and has no guardian ,or other person in law

ful·. charge of him from whom it is possible to obtain con

.s.ent in time for the thing to be done ·with benefit. 11 Cf 

EM Burchell, PM A Hunt, South African Criminal Law and 

Procedure vol 1: General Principles of Criminal Law (1970) 

322. · -AccC:,rding to both these sources, negotiorurn gestio 

contraf'y to the will of the dominus or executed when his 

.. conse~t could easily have been obtained, would be _ unjusti

fiable. No authority is tendered for this proposition, 

however.. For a similar approach in the law of delict see 

NJ van der Merwe, P J J Olivier, Die Onregmatige Daad. in 

die -Suid-Afrikaanse Reg (1980) 111-112 and 562. Cf T W _1 

Price,. "Defence, Necessity and Acts of Authority" in .BU:tt 

SAL Rev. (1954) 1-35 and W J Hosten, A B Edwards,. C Nathan, 
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F. Bosman:, Introduction to South African Law and Legal.·· 

Theory. (1980) 476, where the authors remark: "It wi11·· 

be appreciated that it is sometimes very difficult 

to distinguish between the acts of a negotiorum gestor and 

those carried out in a state of necessity." In Wessels, 

Contract 3634 reference is made to a guasi-negotiorum 
. . . 

· gestor a~ an "agent of necessity". The examples he give~, 

.· however, are those simply relating to negotiorum gestio:, 

albeit in a particular form (see cases in n 56 below). 
,.-/ 

The terms quasi negotiorum gestio and "agency of necessity" 

should be avoided, since the former may be confused with 

· the extended form· of negotiorum gestio as a basis for an 

I. 
enrichment action, whereas the latter is a term derived,. 

from· English, and not Roman-Dutch law. See also De Villiers 

and. ·Macintosh, The Law of Agency in South Africa ( 1981) 

.271'.'.'"272, where the following opinion is expressed: "The 

.term negotiorum gest~r was originally used to describe 

the person who acted on behalf of another ·and solely for 

the latter's benefit in circumstances of urgency, knowing 

that he had no such authority to act. There was, and 

coul-d be, no question of any relationship arising between 

the two.parties by consent (save ex post ·facto by ratifica

. ti~n); · 'the whole essence of negotiorum gestio is the· 

absence of authority'. It was because of the impossibility 

of obtaining the consent of the dominus that the gestor 

took .it upon himself to act in order to protect the pro

perty- or interests of the dominus. Accordingly, the re-

. lationship created between the parties, although recognized 
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c1nd labelled by the law on equitable grounds,, was correct-

lyclassified as a quasi-contractua~., and not a contractual 

one. The absence of consent., the ignorance of the dominus 

as·to. the acts done on his behalf (though not necessarily 

his absence from the place where done - Williams' Estate 

·. _case - were the distinctive features of this relation

.ship. In consequence., the negotiorurn gestor (as thus 

· ___ defined) plays a constantly shrinking role in a. world 

of ever..,.improving communications., because it is quite 

· . clea:r that an unauthorized person should not interfere 

in anoth~r 1 s affairs if it is possible to get in touch 

with that other. Nevertheless in cases of extreme ur-

·gency., .where the owner of property cannot be_found, the 

doctrine still has its value. This last sentence (which 

appec1cred verbatim in the first and second edition) was · 

cr.:i.ticized by Davis Jin Williams' Estate v Molenschoot 

~nd Schep (Pty) Ltd as being too narrow. While it might 

be more· accurate to say that a person is justified in 

acting as gestor whenever the circumstances demand.imme

diate or wellnigh immediate action and communication with 
. . . 

the priric:i.pal is impracticable., it is suggested that the 

extens:i.on (by Davis J) of the concept of negotiorurn gestio 

.to the case where A acts on B's behalf not for reasons 

of urgency but merely because of his erroneous belief 

· that. he . has B's authority so to act is unwarranted. 11 

This_view cari clearly not be correct: negotiorurn gestio 

• is certainly not restricted to cases of "extreme urgen

cy" or where it is impossible to obtain the consent of the 
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owner. See the discussion in chapter 2.2 below. A re

cent ~6ntribution to necessitous intervention related 

to negotiorum gestio is that of AK Blommaert, 11 Negotiorwn 

. ge~tio and the Life-rescuer" in TSAR 1981. 2 123-135: : the 

author deals for the most part with the delictual prin

ciples involved in life-rescuing in English and Canadian 

law_- (of the authorities in regard to salvage in n 54 .. be-· 

low). On_ 11 agency of necessity" and similar cases in English 

and American law see chapters 6.8 and 6o9;below. This 

.whole subject relates closely to the prerequisite of· 
. . 

utiliter coeptwn, which will be dealt with later (chapter 

.2.4 below) •. 

34· ·On· the meaning of negotiwn in Roman law see H Hewnann, 

·E Seckel, Handlexicon zu den Quellen des romischen Rechts 

(1958)sv negotiwn; M de Villiers; 11 Negotiwn in Roman 

Law 11 in SALJ 45 (1928) 223-224. The basic meaning 6f the 

concept .did not change in Roman-Dutch or, for that matter, 

ea_rly South African law: see Aanhangzel tot .het Holl~ndsch 

rechtsgeleerd woordenboek (1772-1773) sv negotiorwngestio; 

Malan and Van der Merwe v Secretan Boon & Co Foord (1880) 

94, wh.el'.'e at 96 (per.De Villiers CJ) the basic meaning 

of nudwn pactwn is discussed and the words, habet in se 

·. negotiurn aliguod, are translated as 11 it entails some degree 

.of. labour" (the~reference being. to D,19.5.15). It would 

. not appear that the meaning of the word has altered in 

m_odern South African law: it continues to indicate any. 

kind.of action or activity which may give rise to an ob

ligat~on~ Lewis and Short~ A Latin Dictionary (1966) sv= 
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negotiwn (negociwn) render it as 11business 11 , 11 employment 11 

11 occupation 11 or "affair. 11 On the concept negotiwn gerere 

as opposed to donare (the making of a donation) see G G 

Archi, 11 Donare e negotiwn gerere 11 in Studi Volterra 

1 .(1971) 669-692. 

35 M Kaser, Das romische Privatrecht 1 (1971) 588: Pas 

Geschaft, das der gestor filhrt, kann {wie beim Auftrag)· 

jedes erlati.bte rechtliche oder faktische T~tigwerden sein. 

The qualification erlaubte ( 11 permissible 11 ) indicates· 

that the act should not be of a criminal or delictual 

· · (unl_awful or wrongful) nature. Cf Seiler, Negotiorwn: 

Gestio { 1968) _10 n 1: Als negotiwn wird verstanden j ede 

nichtdeliktische Tatigkeit in privatrechtlichen Dingen. 

· •- 36 See in general Seiler, Negotiorwn Gestio 11-12; Rubin 

· Unauthorised Administration 16-20; J E de Villiers, J C 

Macintosh, The Law of Agency in South Africa (1981) 279:-281. 

37 D 3.5.5.3 (Ulpianus): Item si procuratori tuo mutuam pe

cuniam dedero tui contemplatione, ut creditorem tuum vel 

•· .·_ pignus tuwn liberet, adversus te negotiorwn gestorwn habebo 

ac~ionem ••• ; D 3.5.42(43) (Labeo): Cwn pecuniam eius 

· .nomine solveres, qui tibi nihil mandaverat, negotiorum gesto-
. . . . 

. rwn actio tibi competit, cwn ea solutione debito;r a creditore 

·. liberatus sit: nisi si quid .debi toris interfui t earn .pectin:tam 

-._non solvi. Cf C 2.18.12; D 17.1.12.6; D 47.2.8L7. The 

matter of Standard Bank Financial Services Ltd v Taylam 

(Pty) Ltd 1979(2) SA 383(C) also deals with payment of·a~otheR~ 
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debt, but the emphasis falls on payment of a debt of the 

dominus in the -interest of the ges·tor, which is a case 

of _enrichment liability as dealt with in chapter 5.3 below. 

Cf Uriion Bank v Beyers; Union Bank v Du Toit 3 SC (1881) 

89 •• 

3.8 D _ 3. 5. 2 ( Gaius) : Si guis • • • ipse se in rem absentis ,· alicui 

obligaveritz habet eo nomine actionemo On the legal re-

· · -· -lationship (if any) between the third party, with whom. the 

gestor has contracted in the course of the gestio, and the 

dominus, see Rubin, Unauthorised Administration 74-79; 

idem, 11 The Legal Consequences of Contracts Concluded by 

a:Negotiorum Gestor 11 in Butt SAL Rev (1954) 124-133. 

-_ See also n 85 infra. 

I 

39- _D 3~5.45 pr (in fine)-1 (Africanus): Idem est et si filio 

meo mandaveris ut pro te fideiuberet 1 et ego pro .te fidei-

· usserim. Si proponatur te Titio mandasse 2 ut pro te fi~ 

' 
· · deiuberet1 meque, quod is aligua de causa impediretur quo 

minus fideiheret, liberandae fidei eilis causa fideiussisse 2 

negotiorum gestorum mihi competit actio. Cf D 3.5.4; ·_ 

b 3~_5.5 pr; D 3.5.30 pr; D J.5.31 pr; D 16.1.7; D 17.1.20-1 

Fideiussori negotiorum gestorum est actio,. si 

pro absente fideiusserit; D 46.1.4 pr; Pothier, Trai"te 
. . . 

des obligations 428, 445; Voet, Comm ad pand 46.1.31, 

·- the relevant portion of which reads: Regressus ei (ie 

to the surety or fideij~!:_ contra debitorem principalem 

datur in id omne, quod fidejussorio nomine solvere coactus 

fuit, accommodata eum in finem actione mandati, si ex man-
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dato debi~oris principalis fidejusserit, vel actione 

__ nego~iorum gestorum, si sine ·mandate interveniens _ utiliter 

negotium debitoris_gessisse probetur. See too Rossouw and 

ROssOuw v Hodgson and Others 1925 AD 97 at 102 (per Innes 

CJ): "Should the surety give his guarantee without the 

knowledge of the debtor, his claim to be reimbursed for 

loss incurred for the benefit of the latter would be that 

of a negotiorum gestor"; Turkstra v Massyn 1959(1) SA 

40(T)(per Roper A J) 'at 45 D-F: "Under our law of surety

ship in order that a person may bind himself as surety 
' . 

for the debt of another, it is not necessary that the prin

cipal debtor should:have given his consent o•• If there is 

no ·cession the surety is entitled to sue by the actio mandati 

· -if he becomes surety with the principal debtor's conse?t 

orby_the actio negotiorum gestorum if he took this course 

without such consent 11 (see the discussion of this cas'El 

· by f E -Scholtens, "Rights of Recourse of Sureties and · 

·.~hird persons who Paid Another's Debt" in SAL3 76 (1959) 

266.;;.271). On the actio negotiorum gestoruni in regard to 

·co-sureties see ASA Investments (Pty) Ltd v Smit 1980 (1) 

SA 897(C) in which Van Zijl JP criticises the decision of 

Wessels_J in Kroon v Enschede and Others 1909 TS 374 •. Cf-

... the· eariy decision in Stoll' s Trustee v Kriege and Bosman 3 Men-

_ zies· (1835) 448. In Molife v Barker NO 27 SC (1910) 9 the 

applicant;~ creditor of ari insolvent estate, alleged that 

he ~as indebted to one of the other creditors of·the:~nsOl

v~nt estate as surety of the insolvent and that the trustee 

of the insolvent estate, who had paid to such other creditor 
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the amount owing to him by the applicant, should be re

garded as a negotioru.m gestor of the applicant. The Court 

held (per De Villiers C J) that the trustee had not in-.. 

tended to act as gestor so that he could not be legally 
.. 

'· regarded as such. 

40 »~3.5.10; D 3.5.21; D 3.5.45 pr. Cf D 3.5.5~8; D 3.5.18.3; 

D 21.1~51.1; C 3.32.8. 

41 D j~5.48 (discussed in more detail in chapter 5.4 bel~~}; 

C 2.18.19. Cf D 3.5.8; D 3.5.12; D 17.1.22.10; 0.44.4.5.4; 

C 3.32.3.1; C 3.36.20. On the letting of a usufruct on 

behalf-of the dominus see· D 7.1.12.2. 

42 D 3.5~35 -(Paulus}: Si liber homo bona fide mihi serviens 

mutu<1m p~ctiniam sumpserit eamque in rem meam verterit,. 

·qua actione id, quod in rem nostram vertit, reddere debeam, 

· videndum est: non enim quasi amici, sed quasi domini ne""'." 

·gotium gessi t. Sed negotiorum gestorum actio danda est: 

guae. desinit competere, si creditori eius soluta sit •. ·· 

_43··· D 3.5.-31.1 (Papinianus): Ignorante virgine·mater a.sponso 

filiaeres donatas suscepit: guia mandati vel depositi 

Gessat actio, negotioru.m gestorum agitur. 

44. D 3. 5.5 •. 4 (Ulpianus): Si quis peacuniani vel aliam guandam 

rem acl irie perferendam acceperit: guia meum negotiun:i 

·gessit, · negotiorum gestorum mi.hi actio adversus eu.m competit. 
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Cf D 3.5.8; ti 3.5.22; D 3.5.23; D 26.7.37.1; D 46. 

3·~ 62. -··-In post-classical Roman law it is suggested that 
-- . 

_the payment as such·should first have been ratified be:... 

fore the collection of debts is actionable in terms of 

negotiorum gestio. See c2.18.9: Si pecupiam a debitore 

tuo Tulia.nus exegit eamgue solutionem ratam habuisti, 

habesadversus eum negotiorum gestorum actionem. Cf 

C 8.37.3.1. Pothier, Appendice 206 is analogous inasmuch 

-. as i·t deals with a person who has undertaken to carry 
. . 
out another's affairs without authority: he may be re-:-

. . 

sponsible for failure to exact a debt owed by himself 

to.such other person but not so for his failure to collect 

debts:o.wing by other of his creditors. 

45 _-·c 2.18.11; C 2.18.15. See also Albertario, "Sul diritto 

agli alimenti" in Studi Albertario ~- (1933) 249 sqq. 

46 D 3.5.9.1 (servum aegrum curavit); C 2.18.10: Si servum 

· alienlim non inutilem domino cons ti tu tum aegrum cur as tis, 

· et negptium utiliter gessistis1 competenti vobis actione 

su.mptus recuperare potestis. 
\ 

47· D 3-.5.5.13; D 3.5.9.1. Cf D 7.1.48 pr. 

48. D 3~5.2; - D 3.5.5.5 (discussed in detail in chapter 5.3 

.· b_elow).; 

49 18 SC (1901) 380. 
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5b ~he Court referred, by way of analogy with the case wh~re 
. . . .. 

a mala fide possessor incurs expenses, to Voet, Comm ad 

. pand 3.5.11 and Bellingham and Another v Bloommetjie-1874 

Buch 36 at 39. The Colonial Government-case was, in fact, 

applied in Standard Bank Financial Services Ltd v Taylam 

(PtyJ Ltd 1979(2) SA 383(C) at 393E-395A. The actio nego~ 

tiorum gestorum as a possessory remedy is dealt with in 

chapter 5.6 below. 

51 1.903 TS 1000 

. ( 

52. The Court(~ Innes CJ) relied directly on Voet, Comm 

ad pand 3.5.4 in regard to the liability of the gestor _J 

· ·. (see chapter 3. 4 below f. See too Lawrie v Union Govern-. 

merit (Mini~ter of Justice) 1930 TPD 402. The facts were 

· that th_e car of an arrested person was detained by the 

·police for safe custody. The Court held, per Tindall 

.J at 407, that this was not a case of depositum since 

···. "for all practical purposes it may be regarded as ~~:

.. tiorum gestio. 11 Cf Grant's Farming Co Ltd v Attwell 9 _ 

-HCG · ( 1901) 91: oxen were seized during the war by a 

British.military force and handed over to a farmer for 

safe-keeping; the Court(~ Laurence JP at 95) simi-

iarly held that the farmer 11was in the position of a ne

·gotiorum gestor with the rights and obligations attaching 

.. to tha.t position ••• 11 Reference may further be made to 

De Hart v De Jongh 1903 TS 260, Lewis Brothers v East 

London Municipality 21 SC (1904) 156 and Kehrman v Stewart 



1905 TS 677, in which cases the respective Courts fourid 

·that negotiorwn gestio was not applicable, despite the· 

fact that the preservation of property was pr~sent in 

··all three cases. In Kehrman 1 s case {also discussed in 

chapter 2.2 below) the sole heir and executor of a testator 

took charge of two stores, which had belonged to the· 

testator and carried on the business in his own name. 

When· the question arose at a later stage whether the 

heir had acted as negotiorwn gestor, the Court {per 

Solomon J at 679) held that it was "impossible to suppose 

for~o:ne moment that he was carrying on the business as 

negotiorwn gestor. How could he be that when the heir. 

arid executor were both present?" (ie present in his dual 
. ,• 

capacity). Rubin, Unauthorised Administration 21-22 cri-

ticises this decision: "While the evidence fully justified 

the co~clusion that the defendant {ie respondent) had riot 

in fact acted as a negotiorum gestor:, it is submitted that 

.the learned Judge's reasoning is unsatisfactory. There 
i 

~s no.reason why the tact that a person is executor in 

a deceased estate should in itself prevent him from acting 

£or the estate as a negotiorum gestor. The materiai ques-

·. tion. is whether the administration undertaken by him i$ · 

~ithin the scope of his powers as e~ecutor. If it is; 

his· act· has been authorized and there is, for that reason,_. 

•no room for negotioru.m gestio. But if, in administeiring 

the affairs of the estate, he does something which, although 

beyon~ the scope of his powers as executor, .is calculated 

to benefit the estate, he will be entitled to claim as 

.n,egotiorum gestor in respect of such administration." 
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_: Rubin - finds support for this ·proposition in L Ferer a 

(Private) Ltd v Vos NO & Others 1953(3) SA 450 (A) 

·at 465 and continues: "In our law••• a claim by a 

sole heir is competent because the assets of the deceased 

rest, not in the heir, but in the executor of the estate. 

The claim of the sole heir is a debt due by the estate, 

·and if the estate is insolvent, the heir, although not 

entitled qua heir to any part of the estate, would be 

entitled as a negotiorurn gestor to a share in the distri-

· .S.bution of the estate together with the other creditors. II 
. . . 

In 'Lodge v M9dern Motors 1957(4) SA 103(SR) the possibi-

lity of riegotiorurn gestio was similarly ignored, even

though it would have been a good cause of action. The 
. . . 

Court held that "the enrichment principle" applied but 

q.id not- venture beyond the ambit of such principle., See 

.· the cr'itici.sm of this case by W de Vos, 11Miskenning van 

Negotiorurn Gestio" in THRHR 28 (1965) 229;...231; J E Schol

tens in Annual Survey (1965) 169-170; RC Beuthin, 

!'Third Time Unlucky" in SALJ 82 (1965) 464-470. 

· 53 Grotiµs, Inleidinge 3.27.6: Onder deze naam van onderwind 
--. 

behoort mede de moeite die genomen werd om ander luiden 

goed in zee te berghen, 1 t welck alzoo ghemengt is met 
·,.~,-. 

·groot ~hevaer, ende dat by gebreck van dien veele goede~en 

zouden gaen verlooren, zoo is met groote reden in deze 

land~riingevoert berg-loon. The amount of the bergloon is 

dii,;cussed by Grotius in Inleidinge 3.27.7. See further 

:Inleidirig'e 2.4.37 and 3.29.4. Cf Schorer, Aanteekenirigen 
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·, 
· over·de Inleidinge tot de Hollandsche rechts-geleerdheid 

. . 

•· van Hugo de Groot, 3. 27. 6, who deals at length with the 
. . . 

·_. Dut.ch decisions relating to bergloon, ~nd · Van Bynkershoek, 

Quaestiones juris publici 1.5 (op om 2 p 171-173). 

54 <. $ee Associated Boating Companies v Baardsen. In Re . The 

11 Liefll 12 SC (1895) 330; Table Bay Harbour Board v New 

Zealand Steamship Company. The 11 Papanui" 18 SC (1901) 31; 

. The 11Mangoro" • Union Government (Railways and Harbours) 

v New Transvaal Chemical-Co Ltd; Charente Steamship Co 

Ltd v'New Transvaal Chemical Co Ltd 1913 WLD 60; Mayto·m 

v The Master "Harry Escombe II and Others 19 20 AD 187; ·S A 

·. Raiiways and Harbours v Wilcock NO 1935 CPD 489;. Herindal 

·· Steamship Company of 1912 Ltd v Union Government; Steam-

ship Company Svendborg Ltd v Union Government; East Asiatic 

Company Ltd v Union Government; A/S Motor Tramp v Union 

Government 1951(3) SA 899(N). The question of the gestor's 

(and salvor 1 s) rights to remuneration is discussed in·chap

ter 4.2 below. Somewhat analogous to salvage,is negotio-

rumgestio in regard to life-saving: see AK Blommaert, 

11 Negotiorum gestio and the Life-rescuer" in TSAR 1981.2· 

123-135. 

55 McEri~n & Co v Weinberg Bros 1915 CPD 789 at 791-792 · 

(per ~ardiner J): "It seems to me, as at present ad.vised, 

tha.t if. there is to be any payment of war rtsk insurance, 

this would not fall upon the seller of the goods. In· 

· this case the seller has insured the goods against war 

risk. He claims that he did so in the interest of the 
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_buyer c1nd that he is entitled to recover the premiwn_ as 

_ a hegot~brwn gestor. I am disposed to think that his 

contention is correct. 11 

56 See Gr~enshi~lds v Chisholm 3 SC (1884) 220; Jacobs v 

Maree 19 SC (1902) 152; Hochmetals Africa (Pty) Ltd 

v Otavi Mining Co (Pty) Ltd 1968 (1) SA 571(A). Cf Koen 

v Maske & Co 24 SC (1907) 699; Van Vollenhoven v Lawrence 

1'915 OPD 127; Fine and Gluckman v Heyneke 1915 TPD 211; 

· _Natal Shipping and Trading Co Ltd v Africa Madagascar 

Agencies Ltd 192_1 TPD 530; Philips & Co v Greyvenstein 

& Co.1922 EDL 29; Outenigua Produce Agency v Machanik 

1924 CPD 315; Chaimowitz v Balgowan Trading Co 1927 _NPD 

36. • -As mentioned in n 33 above, Wessels, Contract, 3634 

refers to __ cases of this nature as quasi negotiorwn ges..:. 

tio, inasmuch as the gestor is compelled by_force of cir-

cwnstances to act as a gestor and hence as an 11 agent of 

necessity. 11 

5 7 ·_ ·_ Ex pa rte Hattersley 1904 TH 25 8; Abrams v Minister of 

Railways and Harbours 1917 WLD 51; Ex parte Lennon-Ltd 

1929 WLD 195; Ex parte Pearlman 1957(4) SA 666(N).Cf 

In re Ebden 1 Roscoe (1864) 161. The case of L Ferrera 

-_ (P~ivate) Ltd v Vos N O and Others 1953(3) SA 450(A) deals 

with-the right of an executive dative, in "an extreme· 

case df necessity" to buy goods on credit and borrow -

·money fpr the benefit of the estate, in which event h~ 

may hold the estate liable on the basis of negotiorum 

291 / ••• 



, , ' 

-291-

.. gestio. On protutela, as a "species of negotiorum gestio" 

-see :R.ubin, Unauthorised Administration 18. The relation

ship in Roman law between tutela and negotiorum gestio on 

th~ one hand and cura and negotiorum gestio on. the other 

· is dealt with in detail 'by Seiler, Negotiorum gestio 

~-

A trustee may also, in certain circumstances, 

I . 
exerci·se the functions of a negotiorum gestor. See Honor·e., 

The S_outh African Law of Trusts (1976) 81, 94,96, 147 and 

150. At 14 7 he makes the following i•nteresting comment: 

"The· trµe position., it is thought, is that the meddler. · 

or person who mistakenly imagines himself to be a trustee, 

is•liable to the actio negotiorum gestorum directa - an 

·.· action which can be brought even when the contrary action 

• .. wouid not lie.. The principle_ of good faith requires· that., 

if.the direct action is brought, a set-off of necessary 

and, useful expenses incurred in good faith· should be allowed •• 

'(A) person who acts as trustee without obtaining the ne~ 

• ._ cessary authority from the Master will not in law be va

lidly appointed. His position will therefore be that of 

... · a negotiorum gestor. 11 The mistake may., in fact., emanate 

f~om the Registrar, as he points out at 150: "It is 

thought that, if the Registrar by mistake registered an 

unqualified trustee, the latter's position would be ,_that 

of negotiorum gestor. 11 Cf Vernall v Naested 1924 SR l03o 

On the gestor who mistakenly believes he has a mandate,. 

~ee .n_72 infra. 

58 D 3.5~5.14 (conveniendi eos iudicio facultatem non·~~buit); 
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C .2.18. 20. 2 {nee agendi quidem ••• facultatem habere potuit); 

Voet, Comm ad pand 3.5.7: neque ullus, quern mandato carere 
. · . 

. constat, actionis pro alio in judicio movendae facultatem 

habeat; idem, Comm ad pand 3.3.10: non ergo ad judi

.cium quisguam tanquam procurator pro actore admittendus 

est, $i constet, eu.m mandato carere, etiamsi de rato cau- · 

tionein obtulerit; quod et hodie obtinere •• o; Groenewegen, 

De legibus abrogatis ad D 3.5.8 pr: Hodie negotiorum 
. .. . . 

gestori imputari non potest cur oblata de rato cautione· 
. . . ··. 

debitorem .non conven~:r;-it: quia nio.ribtis. nostris. absque ·. · 

manda:to in judicio rion admititur; Wessels, Contract 3630; 

Ryneveld v The Wine Depot 2 Menzies {1833) 185; Havenga 

v Steyri 3 Menzies (1844) 511; Ex parte Hands 25 SC(1908) 

417;: Lintott v Hill (1909) 0RC 87; Abroms v Minister 

of Railways and Harbours 1917 WLD 51 at 53 (per Bristowe J): 

:."It.i:;e~ms th~t.although a voluntary·agent cannot prima facie 

bling or def end an action on behalf of his principa·l be-

~ause a power of attorney is necessary for that purp6se 0 • • 

yet he may be allowed to do so by consent••• or if the 

6bj~ction is not taken o••; and if he does institut~ pro

c~edings the principal may apparently ratify his act at 

all·• events before sentence o o o; Ex parte Abbas 1920 CPD 

346; Yu Kwam v President Insurance Co Ltd 1963 (1) SA 

66{T). In Lintott v Hill (1909) 0RC 87 it was further held 

· · that a ·gestor who institutes legal proceedings without 

th~,necessary consent or authority, may be ordered to pay 

··. the costs de bonis propriis. 
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5,9 D 3.j.35 pr; D J.5.7 pr. Voet, Comm ad pand 3.5.7 quali-

fies the general principle that the negotiortim gestor is 

not·permitted to litigate without authority or consent (see 

n 58 supra) as follows: ••• nisi gestor fuerit coniuncta 

~ersona ejus, cujus res curat,'ac proinde sine mandat6 

agendi potestatem habeat. See also Yu Kwam v President 

Insu~ance Co Ltd 1963(1) SA 66(T) at 69B-E. In general 

. Roma,n iaw permitted a gestor to act on behalf of the 

. . 
. ·•.- . :-. ·-· ·. 

· dbmiilus or his slave (or other dependant) in legal pro-

· · ceedings, eg as defepsor whe.n the dominus, as accused, 
. . . 

~asabsent. See D 3.3.35; D 3.5.3002; D 3.5.30.7; 

'60 .. Ex parte Abbas 1920 CPD 346 at 347. (per Benjamin J): 

·: ~'Now the Court\ never appoints a negotiorum gestor. A 

··. •·• negotiorum gestor is one who acts upon his own authority 

fo~ :an · absent person. 11 But see Ex parte Dold and Stone 

19Z2 EDL.211 in which ap~lication was made by personsf 

· in .th.eir capacity as negotiorum gestbres, for leave to 

~ell landed pi6p~rty under their control. The C~urt 

granted a rule~ calling upon all interested parties 

to show cause why the order should not :t>e made final .(it 

does .riot· appear from the report whether it was in fact 

made firial). Cf Ex parte Hattersley 1904 TH 258 • 

. 61·· D 3.5.3.2 (Ulpianus): 1 Negotia I sic accipe, sive unum 

sive plura; Placentinus, Summa codicis 2.19: Sponte gerit 

quis absentis negotium, vel unicum vel pauca; Pothier,. 
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Appendice 168: Il est evident gu'il ne peut y avoir de 

guasi~contrat negotiorum gestorum sans une affaire dont 

ia ge~tion soit ia_mati~re de oe guasi-contrat: au rest~, 

il_n 1 importe gue ce soit la gestion d 1 une affaire u~i9ue, 

ou la gestion de plusiers affaire.s; Noodt, Comm ad_ dig 

3o5 ·(<>P om 2 p 74): Negotia vero sic accipe: sive unum sive 

plura. Ita pluralis numerus etiam singularem complec~ 

ti tur: ··. quia sive unum negotiurn geratur sive plura, u_trimque 

est aequitas permittendae actionis. 

62 D 3.5.45; C 2. 18.14; Pothier, App.endice 178-179; 

Wesseli, Contract 3556. 

63 D ·3.5.5.8; Pothier, Appendice 195: D~ns _ce cas, sel~n _· •. _. 

la subtilite du droit, je n 1 ai d 1 action gue centre 

la personne dont j I avois intention de faire 1 1 affair_e;-. ·· 

- inais -1 1 e·qui te me donrie line action cont re. les autres qui . en 

. profitent. See too Natal Bank Ltd .v Parsons 1906 TH 102? 

·. Reid.: ~nd Others v Warner 1907 TS 961; Trahair v Webb & 

Co -19_24 WLD 227. Cf Forster v Becker 1914 EDL 193; Pollock 

v.¢reydt 1915 NPD 350; Spencer v Gostelow 1920 AD 617. 

64 · C 2.18.2002 (but see D 3.5.5.14 and Seiler, Negotiorurn ges

ti~. 14,..16) o Pothier, Appendice 201 deals with the subject 

· luc::i.dly: Quoigue celui qui a fait une aff aire d' une per-
. . . 

sonne ne soit pas oblige de faire ses autres affaires; 
'' . -·:, . 

il _est_·. neanmoins oblige de fa ire tout ce qui est une . de-

pendance de 1 1 aff a ire qu' il a commence de gerer, et tout 

~e ~~i est necessaire pour la mettre ~ chef; et il doit 
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le faire meme apres la mort de celui dont il avoit volonte 

de faire ·1 1 affaire. Cf idem, op cit 206; Menochius, ~ 

·praeswnptionibus 1.14.6.2: Nam qui negotia alterius semel 

. gessit, non praeswnitur etiam nunc gerere: cum ipsum 

· agere non isit quid continuwn; idem, op cit 1.20.5: Hine ---· 
fac~t quid ille, qui aliquot dies et menses negotia ~lte-

. . . 

· rius gessi t, non praeswnitur se ex ea gestione voluisse 

·· obligare, · perpetuo negotia illa tractare sed i:._olwn .tamdiu 

obligatus-dicitµr quamd:i,.u sibi placet; Wessels:, Contract 

-· · • 3591 ~ . Ori the question of gestio for a deceased estate· 

·see _Voet, Comm ad pand 3.5.1 (in fine) and seen_ 101 be

.low~· S~e.too the discussion in chapters 3.1 and 4.5_be-

low· •.. 

. 65 D-3.5.25; · Pothier, Appendice 215; .Voet, Comm ad panc:J_ 3.5.2 

(in fin): Si plure.s gesserint, contra singulos datur pro 

sua tantwn parte; Wessels, Contract 3607. See also n 217 

·. bel9w. This may be compared with the case whe~a gestio is 

-. p·erformed by a co-owner in respect of common property • 

. See D 42.5.9.4 (Ulpianus): ••• nam negotiorwn gestorwn 

agere.non magis potest, quam si socius commune aedificiwn 

fulsit, guia hie guogue creditor commune, non ali~uius 

negotilim ._ gessisse videtur. This_ text is followed by 

13°ri~soniu~,. De verb6r~ significatione sv nego'tiuril (iib .12 
·, . . . . . 

p 896): •. S;i. socius. commune aedif:i,.cium fulsi t, coriunune. n9n 
. . . . . . 

·ali~nlim ·negotiwn ge$sisse videtur. Cf D 1003.6.2; D 3.5. 
·.5.6 ari_d seen 96 below. 
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66 D 3.5.5.2; Grotius, Inleidinge 3.27.2; Pothier, Appendice 

171i- Pour-former entre vous et moi le quasi-contrat· n~go

tiorum gestorum, il n'est pas necessaire que l'affaire 

que j'ai faite fut proprement et principalement votre 

'affa:ire; il suffit qu'elle fut une affaire dont vous 

etiez charge, et que vous eussiez interet qui fut faite ... 

Quoigue 1 dans cette espece 1 1 1 affaire que j'ai faite pour 

vous ne fut pas proprement et principalement votre affaire, 

gu'elle fut celle de votre mineur plutot que la votre, 

elle. etoit neanmoins en quelque fa5on votre affaire, 

__ puisgue vous en etiez charge, et gue si elle n'eut pas· 

ete faitez vous en eussiez ete responsable· envers votre ·. 

mirieur .•. 

· 67: 1924 CP_D 472. 

6<}.: See also Oelofse V Grundling 1952(1) SA 338(C) and Behr v· 
"' 

'' 

Minister of Health 1961(1) SA 629 (SR). This seems to be 

; ln a6cordance with the approach of South African lega1 
. . . . . 

·· .. a:u,thors, _such as Rubin, Unauthorised Administration 

62_-63, where he says: 11 A husband is under a legal obli:.,. 

ga:tion·tosupport his wife by providing her with food,· 

clcithing, accommodation and even with the necessary funds 

:for the purpose of instituting legal proceedings. His 

. dirty remains even after the joint household has ceased to 

· · · exist., provided that its non-existence is due to his fau:Lt 

(A)-th{id party who supplies a wife with necessaries, 
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which the husband, though under a legal duty to do so, 

has himself failed to supply, .~s entitled to recover 

·_from the husband, whether the marriage is in or out of 

community of property, and whether there is a joint 

household or not, on the ground that he has acted as a 

negotiorum gestor by discharging an obligation imposed 

up()n the husband by law ••• In most cases the necessaries 

will have been supplied with the intention of making a-.· 

profit rather than serving the interests of the husband, 
. , 

and the third party will therefore be entitled to recover 

only to the extent that the husband has been enriched. 

Provided, however, that a reasonable price is charged, 

it is_submitted that such price will represent the amount 

due to the third part-yon the basis of enrichment". Cf 

HR Hahlo, The South African Law of Husband and Wife 

(1975) 169-186; P Q R Boberg, The Law of Persons arid· 
. ·. . 

the Family (1977) 199-209; P J J 0livie·r, Die Suid-Af,... 

j Neethling, 
. . . . 

UN~got:i:orum Gestio of Verryking?ll in THRHR 33 (1970} 280-

284~>_ see in generai on the question on household necessaries: 

Van:Bynkershoek, 0bservationes_tumultuariae 1300; Rodenburg, 
. . .. 

·. 'i'racta:tus de iure coniugum 1. 2. 1 ;" Van Wesel, Tractatus 

de :copnµl>iali bonorum societate et pactis dotalibus_ 1. l. 29; 

Jan,iqn V ·Wats<;m & Co. 6 NLR ( 18 85) 234; Rautenbach v Groe..., 

newald ·1,911 -TPD 1148; Coetzee v Higgins 5 EDC (1887} 352; 
. . . . : 

·- Rebiir ·& Co v Algar 1914 NPD 420; Karsten v Forster 1914 ~ 

CPD <Jl9; Wolmaransstad Ko-operatiewe Vereniging v Lea$k 

&·Co 1915 TPD 272; Reloomel v Ramsay 1920 TPD 371; 
·.- : . . . . . . 

Bi.rig and Laµer v Van der Reever 1922 TPD 279; Lyons v 
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Lyqns 1923 TPD 345; Pretorius v Hack 1925 TPD 643; 

Bonthuys v Preiss 1933 OPD 59; Stern v Schattel 1935 CPD 
, 

78;• Voortrekkerwinkels (Ko-operatief) Bpk v Pretorius. 

1951(1) SA 730(T). The enrichment action of the gestor 

. who. •acts in his own interests will be discussed in chap-

ter 5.3 below. 

70 See.th'e discussion in chapter 1.1 above and the authorities 

_cited,in n 19. See also chapter 2.2 below where one of the 

·. prerequisites for negotiorwn gestio, namely that the domi

™· should be unaware of the gestio, is dealt with. The 

problem relating to the difference between t.he negotiorum 

gestor. and the procurator also exercised the minds of 

.· the· old authorities, such as Perezius, Institutiones im-
. . .. 

·pei·iales 3. 28, where he discusses and debates the question: 

differtne negotiorwn gestor a procuratore? 

. l 

·· 71 D 3.5.3i-; Pothier, Appendice 177(after dealing with the 

ca~;e of the gestor who believed he had authority to· act 

for t_h.e dominus): Par la meme raison, lorsgue mon manda

:tai~~ .a exc~de les bornes de l.a procuration que j e lui ai 

· d()n:n~e,.enfaisant guelque chose outre ce qui y ~toit 

po;rteZ· 5-a gestion pour ce qu 1.il a f ai t out re ce gui y 

··. ~toi:t ·pOrt~, etant f aite sans mon ordre, fqrme entre. nous 

· .... :,le gµ~~{.;.:contrat ·negotiorwn gestorwn; Voet, Comm ad pa11:d 

it.J.llf :cwn ·. aliogµin excedens mandati fines non man...: 
.: . . ;,· ·.·:. _. . 

. dati:.1.ni executu& esse, -sed aliud quid fecisse, sibiqtie · J?O.:.,;. 

):;:ius, guam mandanti, negotiu,m gessisse censeatur; · Va# cl.er 
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Keessel, Theses selectae 573: Qui in emptione excessit 

fines mandati, de excessu non habet actionem, ne guidem 

negotiorum gestorum; Wessels, Contract 3561; Klug and 

Klug v Penkin 1932 :CPD 401 at 4050 It .would appear that 

ah.executor of a deceased estate has a claim as negotiorum 

gesto!r where he has exceeded the powers granted him as execu

to~. See L Perera (Private) Ltd v Vos NO & Others 1953 

( 3) ·sA 450 at 465 D; Kehrman v Stewart 1905 TS 677; R~bin_, 

Unauthorised Administration 21-22. 

-72 D 3._5.5.pr (Ulpianus): Item si, cum putavi ate mihi 

mandatum, negotia gessi, et hie nascitur negotiorum ges

torum·actio cessante mandati actione. Idem est etiam, si 

pro te fideiussero, dum puto mihi ate mandatum esse; 

,. Pothier, Appendice 176: Mais guand meme celui qui a -

· ·· fait d-1 aff aire de quelgu I un auroit cru avoir un ord_re de 

lui pour la faire, s 1 il n 1 y en a pas eu, il n 1 y a pas de 

contrat de mandat, et la gestion qu I il a fai te forme · entre 

· eU:x un .quasi-contrat negotiorum gestorum __ ; idem, Pandectae 

_- Justinianeae 3. 5. 7: Modo autem nullum mandatum interve

neri t, nil refert gestor crediderit necne mandatum esse; 

Reineccius, Edictum Perpetuum 24 (op om 7 p 396): Nee 

interest animum guis gerendi habuerit, an sibi mandatum 

• -esse per errorem crediderit; Treutler, Selectae disputationes 

ad iuscivile Justinianeum 1.10.2: Expediuntur autem 

negotia ••• necessario, cum guis coactus ea gerit ••• 

·vel·necessitatis suspicione, ut si guis se mandatum curamve 

suscepisse falso existimet; Noodt, Comm ad dig 3.5: 

.. Quid igitur? Putavi mihi a te mandatum, cum non esset man-
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datum; et tua gessi negotia. Quae nascetur actio? Certum 

est, cessare actionem mandati, deficiente mandato. Igitur 

·. detur actio negotiorum gestorum. At non veni ultro, sed 

guia putavi mandatum esse; Von Van.e:erow, Lehrbuch der 

Pandekten 664 n 1.2: Dass der Geschaftsfuhrer irriger 

Weise. glaubt, es sei ein Mandat da, hindert die actio nego-

tiorum gestorum nicht; Zoesius, Comm ad dig 3.5.10; ·. Wessels., 
' ' 

Contract 3560. The case of Williams' Estate v Molenschoot 

and Schep (Pty) Ltd 1939 CPD 360 is of considerable impor-

tance in this regard. After an exhaustive research of 

.the relevant authorities (at 366-367), Davis J says 

(at 376): "I am inclined to think that if a person, who 

mistakenly believ~s that he is acting under a mandate·, seeks 

to recover from the owner by the actio negotiorum gestorum 

contraria, the usual limitations imposed upon any ordina-

·ry negotiorum gestor would apply to him also - for in

stance that he must not have spent more than is appro

pri'ate to the occasion, nor more than the owner himself 

· would have spent • • • if he does so, then he can recover 

no more than the amount by which the owner has actuall_y · 

and in fact been enriched." See, however, Knoll v SA 

Flooring Industries Ltd 1951(1) SA 404(T)., where De Vill.iers 

J criticises the Williams' Estate-case and says (p408 A-C): 

"I have some doubt whether it was necessary, in that.case, 

·to rely on the principles of negotiorum gestio at all. 

·· It seems to me if a person, thinking that he was authorised 

to ·do so, that he had been engaged by the owner, bona fide 
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· does certain work to his house by which he has benefited

been enriched - in a certain amount, it would be unjust 

for the owner to be enriched at the expense of the buil

der:, and the latter could in equity claim the amount . 

· · by which the owner has been enriched. That seems to .me 

to be a perfectly good cause of action and, although one 

may bring it under the principles of negotiorum gestor 

(si6)~ it does not seem to me that it is essential, 

for success in an action, to bring in that principle. The 

equitable doctrine of unjust enrichment is wide enough 

to cover the facts in Williams' case to my mind." See 

.· the discussion of this case by J E Scholtens, 11 Negotio

rum Gestio and Unjust Enrichment 11 in SALJ 68 (1951) 134-

137 and also the comments in Annual Survey (1950) 130-

131. Cf Chaimowitz v Balgowan Trading Co 1927 NPD J6; 

~atlas (Pty) Ltd y Philp 1940 CPD 267. The relationship 

between negotiorum gestio and unjustified enrichment·is 

dealt with in more detail in chapter 5 below. 

. . 

. 73 See in general Seiler, Negotiorum gestio 61-72; Rubin, 

·unauthorised Administration 28-29; SR van Jaarsveld, 

Die Leerstuk van Ratifikasie in die Suid-Afrikaanse Ver-

teenwoordigingsreg (1974) 35-37, 54-55, 60-62, 192-193, 

242. 

74. This requirement is dealt with in chapter 2.4 below~ 

· · 7 5 · D 3. 5. 8 (Scaevola): Pomponius scribi t, si negotium a te 
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guamvis male gestum probavero, negotiorum tamen gestorum 

te mihi mon te.neri. Videndum ergo, ne in dubio hoc, 

an.ratum habeam, actio negotiorum gestorum pendeat: 

nam guomodo, cum semel coeperit, nuda voluntate tolletur? 

Sed·super.ius ita verum se putare, si dolus malus ate ab-

sit. Scaevola: immo puto, et si comprobem, adhuc riego-

tiorum gestorum actionem esse, sed eo dictum te mihi 

. non teneri 2 guod reprobare non possim semel probatum:. · 

et guemachrrodum guod utiliter gestum est necesse est 

apud iudicem pro rato haberi, ita omne quod ob ipso pro-

· batum est. Ceterum si ubi probavi, non est negotiorum 

actio: · ·. quid f iet, si a debi tore meo exegeri t e.t prob ave rim? 

Quern.a dnio dum recipiam? Item si vendiderit? Ipse denique, 

si quid impendit, quemadmodum recipiet? Nam utique man-:-

datum non est. Erit igitur et post ratihabitionem nego-

tiorum gestorum actio. 

:16· ·c 2~18.9:. Si pecuniam a debitore tuo Iulianus exegit 

eamquesolutionem ratam habuisti, habes adversus eum· 

negotiorum gestorum actionem. Cf D 3.5.5.8; D 3.5.5.il-13; 

77 D 50.17.60 (Ulpianus): Semper gui non prohibet prose 

intervenire, mandare creditur, sed et si quis ratum habuerit 

quod ·gestum est, obstringitur mandati actione; C 4.28.7. 

· · But -Cf C 3. 3 2. 3 • See in general on the classical as oppo-
,, 

sed to the post-classical approach, Seiler, Negotiorum 

gestio 61-72. 
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According to WW Buckland, A Text-Book of Roman Law from 

Augustus to Justinian (1966), ratification in Roman law 

-had the effect that the gestor might treat the gestio as 

a mandate, if he wished, but that it did not automatical

ly bec9me a mandate. 

78 Seen 3 above. 
_./ 

79 Brunneman~, Comm in pand 3.5.6.13-14: Circa ratihabitionem 

_anex eamandati actio, art vero negotiorum gestorum,.dis-

t:Lnguitur. Si meum sit negotium et meo nomine ate gestum, 

si accedat · ratihabi tio, mandati datur act to ••• · cum qua 
) 

tameri actio negotiorum gestorum concurrit o•• Si vero meum 

negotium et meo nomine non gestum, tune actio negotiorum 

gestorum; Perezius, Prael in·cod 2.19.2: Nam qui domini 

niandato sponte suscepto gerit1 habet actionem mandati; 

non negotiorum gestorum ••• At si dominus nori ab initio 

m·andavi t, sed postea ratum habui t, non denegabi tur actio 

negotiorum gestorum ••• Ratihabit:i.o namque retrotrahitur 

· et comparatur mandato ••o et hoc casu actio negotiorum 

gestorum concurrit cum actione mandati ••• Cf Von Vangerow, 

~and 664 n 3 (vol 5 p508-511). 

80 ~othier, Appendice 218: La ratification ou 1 1 approbation 

que celui au nom de qui et pour qui on a fait quelque 

affaire, donne a la. gestion, n 1 eteint pas 1 1 action ,_qu 1 il 
,· 

_a po:ur s 1 en faire rendre compte; cette approbationn~a 

d 1 autre effet que d 1 emp~cher qui 1 il ne puisse d~sapprdµver 

i 1 affaire qui a ete faite pour 1ui, et 1 1 empecher de ia 
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· laisser pour le compte de celui qui 1' a f aite: mais elle 

ne 1 1 exclut pas de 1 1.action qu' il a pour s' en fa ire rendre 

.· compte: erit et post ratihabi tionem negotiorwn gestorum 

actio. Cf idem, Appendice 172: • •• si vous l'avez ratifi~ 

ce paiement pour vous ratifi~
1
forme entre nous le quasi

contrat negotiorum gestorum; idem, Pandectae Justiniane.ae 

See also Noodt, Comm ad dig 3.5 (op om 1 p 75 and 

78), who is likewise reluctant to depart from the classical 

Roman .tradition. 

81 Voet, Comm ad pand 3.5.14: ••• Videndum ego arbitror qua 

mente ratihabitio interposita sit. Si enim eo animo, ut in man

datum abiret negotiorum gestio, actio mandati haud deneganda 

· :foret: at si illud defuerit propositum, non aliud compe-

teret · quam quod ab initio natum fuit, negotiorwn gestorum 

judiciwn. Cf idem, op cit 3.5.12; 4.4.44; idem, Com-

.Pendium juris .~d D 3.5.7: Ceterum, si dominus id, guod 

.. gestum est, ratum habuerit, si guidem eo animo, ut in man

datum abiret negotiorum gestio, actio mandati dabitur; 

·. alioquin negotiorum gestorum actio durabi t •• o; Wessels, 

_Cbritract 3632-3633• 

82 Van Bynkershoek, 0bservationes tumultuariae 1805: Sed 

·cum specialia mandata intercesserint, frustra hie provo

cabaturad actionem negotiorum gestorum; Van der Keessel, 

Dictata ad Inst 3.28.3: Si guis sciat negotiwn suum ab 

altero. geri et .. tacite consentiat, mandatum erit, non neg~ 

tiorum gestio. 
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_·83 .Van der- Linden, Supplementum to Voet, Comm ad pand 3.5.14: 

••opost ratihabitionem adhuc competere actionem de ne-. 

. . gotiis gestis. See Rubin, Unauthorised Administration: 29 • 

84 Huber, HR 3.28.7: Het schijnt dat deze actie van on-

·derwint ook plaetse heeft, soo wanneer des saeksheer het 

gehandelde by den onderwinder eerst niet hebbende geweeten, 

.daer nae heeft voor goedt gekeurt, hoewel andere meinen, 

dat in sulken gevalle de actie van lastgeevinge plaets 

heeft~ maer alsoo dese beyde actien van eenderleije kracht 

zijn, en gy niet van noden hebt de namen der actien in 

uw eysch uit te drucken, soo is u aen dat verschil weinig 

·' 
geleegen. Cf Zoesius, Comm ad dig 3.5.13. The evaluation 

6f S.-R van Jaarsveld, Die Leerstuk van Ratifikasie in d~e 

Suid-Afrikaanse Verteenwoordigingsreg ( 197 4) of_ the Roman 

Dutch authorities in this regard is summed up thus(at 62): 

".In die algemeen kan gese word dat Van der Linden se siens-

wyse·die meeste bevredig veral omdat dit so suiwer Rotneins

regtelik gefundeer is. Voet se oplossing lewer die pro

bleem op dat dit gewoonlik baie moeilik is om die bedoe-

·)ing vas te stel van die persoon wat reeds oorgegaan het 
. . . . 

·. tot. die daad van ratifikasie. Aan die antler kant moet 

daar .miskien met Huber saamgestem word dat die probleem 

··.ten· aansien van watter aksie toepaslik is van grater ab

str.ak-teoretiese as dogmaties-praktiese belang is. 11 Wessels, 

· Contract 3632 points out that ratification does not augment 

i;iordim,inish the rights of the parties but serves only 
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to facili~ate the proof of the gestio. 

85 See. Klug.~_and Klug v Penkin 1932 CPD 401 at 405 where 

the.Court (per Watermeyer J) held that there had been a 

ratification of the unauthorised acts of an agent, in which 

cas~ "the maxim omnis ratihabitio retrotrahitur et mandato 

priori aeguiparatur would apply and the plaintiffs .would 

in g~neral acquire the rights and become subject to the 

liabilities of his agent in respect of the ratified action." 

It is.true that this case did not deal with a gestor 

whose acts had been ratified by the dominus but, it is 

submitted, the approach of the Court in such a case and 

the effect of the relevant remedies would be no different. 

· Cf.De Hart v De Jongh 1903 TS 260. The difference between 

.the reciprocal remedies in Roman and Roman-Dutch law was 

somewhat more marked, as Rubin, Unauthorised Administration 

29, poirtts out. For present purposes it is not necessary 

to examine the question in any depth. The relationship 

between the dominus and third parties with whom the gestor 

' contracts may be mentioned in this regard (see also n 38 

above and the discussion in chapter 4. 3 below) o Rubin, 

Unauthorised Administration 74-79, deals with the question 

in some detail. At 76-78 he discusses the stipulatio al~eri 

and concludes that the contract between the gestor (as 

sti~uian~) and the third party (as promittens) is "con~ 

eluded on the basis that the dominus must be given an oppor-

-tunity either to reject or to ratify it" (p 78). If the 
.. 

dominus should ratify, reciprocal rights and duties a~ise 
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. . 

betw~en the dominus and the third party. This subject_· . 
. t 

.::-t::.: 

~s also dealt with by Rubin in an article "The Legal Con-

. sequences of Contracts Concluded by a Negotiorum Gestor" 

in ,Butt SAL Rev (1954) 124-133. SR van Jaarsveld, Die 

Leerstuk van Ratifikasie in die Suid-Afrikaanse Verteen-

woordigingsreg (1974) 192-193 emphasises the relation

ship between ratification and negotiorum gestio and points 

out (at 192): "Die verskynsel is eintlik voor die hand~ 

liggend want basies is die drie-party verhouding ook by 

·saakwaarneming aanwesig terwyl die gestor se optrede in 

baie opsigte korrelasie toon met die van die volmaglose 

verteenwoordiger omdat albei sonder magtiging namens en 

in bela.ng van ·n prinsipaal { dominus) optree. 11 He criti

·cises Rubin's treatment of the stipulatio alteri in this 

rega.rd, however,{at 193): "Dit is alles goed en wel om 

d:i:e volmaglose agent as gestor aan te dui indien die be

. doe.ling daardeur is om die sogenaamde verteenwoordiger_ 

bete~ te tipeer en gevolglik meer begripsduidelikheid 

j}e bewerkstellig. Dit is egter 'n antler saak ind:iien Rubin 

hiermee wil te kenne gee dat hier sprake van ·n besondere 

toepassing van negotiorum gestio is. In casu is daar·slegs 
,.-

vari _een regsfiguur sprake, naamlik verteenwoordiging, want 

·n persoon is nie geregtig om onder die dekmantel van · 

negotiorum gestio kontrakte as sogenaamde verteenwoordiger 

\ in. die naam van n bepaalde dominus te sluit en aldus 

vir ho~ aanspreeklikheid sonder sy kennis en samewerking 

t~erloor n promittens te bewerkstellig nie. Selfs al sou die 

.opt"rede van die gestor utiliter gestum wees {see chapter· 2.4 
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below), $al die prinsipaal nie sonder ratifikasie aail .die 

gevolge wat uit sodanige optrede voortvloei, gebonde 

wees nie - soos Rubin tereg opmerk. 11 See further R W Lee, , 

Ari Introduction to Roman-Dutch law (1953) 437-440 (appendix 

G: 11 Stipulations for the Benefit of a Third Person 11 ): 

he does not agree that the 11 juristic nature 11 of the sti

pulatio alteri should be construed as a form of negotiorurn 

gestio. Bee in general on the stipulatio alteri JC de 

. Wet, Die 0ntwikkeling van die 0oreenkoms ten behoewe van 

·n Derde (1940) • 

,, . 86 ·· S R vari Jaarsveld, op cit 242: 11 Volledigheidshalwe is 

di t .wenslik om daarop te wys dat die figuur van negotiorurn 

gestio, netsoos in die Romeinse reg,ook in die Suid-Afri-

kaanse reg n besondere rol ten aansien van ratifikasie 

vervul. Indien •n dominus oorgaan tot die ratifikasie van 

die gestor se handelinge, word sodanige gestor ge~g voortaan 

n verteenwoordiger van die dominus te wees. Dit sal natuur-
\ 

Jik slegs die geval wees indien die gestor reeds ab initio 

in die naam van die.dominus opgetree het. Daar kan aanvaar 

word dat die gemeenregtelike standpunt dat, na sodanige ra

...•. tif.ikasie, nog steeds op grond van negotiorurn gestio opge-

tree kan word, vandag nie meer geld nie aangesien daar 

deU:r rat;ifikasie ·n gewone verteenwoordigingsverhouding 

in die lewe geroep word. 11 

87 See .the full discussion in Seiler, Negotiorurn gestio 

114..:.144, where the subject is dealt with under the heading 

309/ ••• 



-309-

Mandat und negotiorum gestio: die Geschaftsfiihrung im 

· ~Auftrag eines Dritten. He distinguishes between cases 

· .. where the mandator is in the role of a gestor and those 

.where the mandatarius is considered to be the gestor. 

-88 D 3.5.3.11 (Ulpianus): Apud Marcellum libri secundo 

digestorum quaeritur si, cum proposuissem negotia Titii 

gerere, tu mihi mandaveris ut geram, an utrague actione 

u.ti possim? Et ego puto utramque locum habere. Cf D 3.5. 

20.3; D 3.5.27. This is also the case where the gestor 

conduct·s · the affairs of a pup illus on instructions of the 

tutor: the gestor is bound to the pupillus by the actio 

_· negotio_rum gestorum and is not considered to have managed 

the affairs of the tutor. See C 2.18.2: Qui pupillae nego-

tia tutoris mandato suscepit, pro tutore negotia non vide-
·I 

tur gessisse, sed negotiorum gestorum actione pupillae 

tenebitur. In such cases, the pupillus (or pupilla, as in 

· c· 2. 18. 2) is himself ( or herself) liable to the extent of 
c' ',, 

his:(or her) enrichment (see chapter 5.2 below). Cf C 2.18.14. 

•Where A has simply persuaded B to manage the affairs·of 

the ciomirtus, Bis the gestor in relation to the dominus. 

89 · See Bf'.t111nemann, Comm in pand 3o5•3-ll (par 16): Haec _est 

··.species• volui tuum negotium sponte gerere, postea amicus 

.tuus mandat mihi, ut hoc negotium geram, quaeritur, an 

concurrat actio mandati et actio negotiorum gestorum? 
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Videtur quod non, quia habere mandatu.rn et non habere 

mandatu.rn sunt contraria. Sed affirmatur, quia hie 

actiones illae non concurrunt contra eandem personam. 

Contra te datur actio negotioru.rn gestoru.rn sed contra 

amicum tuu.rn actio mandati ••• , idem, Comm in cod 2-.18(19). 

4 and 14; Pothier, Appendice 179: La gestion que 

-j 1 ai faite de votre affaire sans votre ordre, forme 

entre nous le quasi-contrat negotiorum gestoru.rn, soit 

que je l'aie faite sans eu avoir re~u l'ordre de per

sonne, soit que je l'aie faite par l'ordre. d'un ~iers; 

et en ce dernier cas j'af le choix de me faire 

rembourser des frais de ma gestion, ou par vous, par 

.1 1 action negotioru.rn gestoru.rn, ou par celui qui m1 en 

a donne l'ordre, par l'action mandati. Cf idem, op 

cit 214, where he points out that the gestio arises 

between the dominus and the person who gave the in

structions, since the latter has the intention of 

administering the affairs of the dominus, while the 

person who performs the act has the intention of per-

forming a mandate. Pothier suggests, however, tha_t 

an actio utilis be granted to the dominus against 

such mandatary. On the concurrence of actions in·clas-

sical Roman law, see E Levy, Die Konkurrenz der Aktionen 

und Personen im klassischen romischen Recht (1918-:-1922)0 
- . 
See further Perezius, Comm in dig 3.5 (p 82): 

{Wod si alterius mandato, puta tutoris, guis pupilli 

negotia gerit, habet in pupillu.rn actionem negotiorum 

·gestoru.rn, in tutorem autem mandati habet o •• ; idem, 
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Prael · in cod 2. 19. 2. Cf Voet, Comm ·in pand 3 o 5 o 2; Van 
. J 

Bynkershoek, Observationes twnultuariae 1393; Wessels:, 

Contract 36060 

90 1939 CPD 360, esp at 363-367 and seen 72 above. 

91 See in general Seiler, Negotiorwn gestio 16-20; E Rabel, 

11 ·1 Negotiwn alienwn' und I animus 1 11 in Studi Bonf ante 4 ( 1930) 

279 sqq; Wessels, Contract 3555. This requirement, is close

ly related to the animus negotia aliena gerendi, which is 

dealt with in chapter 2.3 below. 

92 -.Pothier, Appendice 169: Il n 1 est pas mains evident tju'il 

ne peut y .avoir de quasi-contrat negotiorwn gestorwn sans 

deux personnes, dont 1 1 une gere 1 1 affaire et dont 1 1 autre 

soit celle a gui appartient 1 1 affaire qui est geree •. Cf 

Wessels, Contract 3555. 

93 ·. D 3.5.3 pr (Ulpianus): Ait praetor: 1 Si guis negotia 

alterius, sive quis negotia, quae cuiusgue cwn is moritur 

··fuerint, gesserit, iudiciwn eo nomine daboZ I Cf D 3.5~3.2; 

D 3~5-J.10; D 3.5.5.12; D 3.5.18.4; D 3.5.22; D 3.5.24; 

D 3.5.27; D 3.5.30.3; D 18.1.34.7; D 26.7.39.2; D 42. 

5.9.4; D 46.3.34.4; C 2.12.4. The term negotiwn/negotia 

abs~ntis also occurs: see D 3.5.2; D 3.5.10' (negotia 

absetttis et ignorantis); D 13.6.17.3; D 20.6.1 pr; ·o 2102066. 

3; . ,D 44 ~ 7. 5 pr. The question as to whether the dominus 

should be absent or ignorant {unaware) of the negotior~ 

gest~o.~S dealt with in chapter 2.2 below. See further~ 
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in regard'to the general principle: Cinus, Comm in.cod 

2 ol9 ( 1 8) o 14; Schotanus, Examen juridicum in D Jo5: Cujus 

negotia geruntur? Semper alterius, etiam furiosi; Stru-

. vius, Syntagma jurisprudentiae 7. 3. 5. 4 7: Negotium 

·guod geritur debet esse alterius, atgue tendere ad alte

rius commodum atque utilitatem •o•; Dernburg, Pand 122 

.(Besorgung fremder Geschafte); Pothier, Pandectae Justinianeae 

3.5.3: Reguiri ut alter alterius negotium gesserit. Nee 

satis est quod gessisse crediderit; Noodt, Probabilia .· 

. juris ci vilis 3. 9. 1 ( op o!Jl 1 p 51) ( negotium al terius); 

Turkstra v Massyn 1959(1) SA 40(T) at 47 ("the business 

of another"). 

94 · D.3.5.5.6 (Ulpianus): Si quis ita simplicite·r versatus 

est, ut suum negotium in suis bonis quasi meum gesserit, 

nulla exutroque latere nascitur actio, quia nee fides 

,bona hoc patitur; Azo, Summa aurea in cod 2.18(19): 

Habet autem locum haec actio quando sunt aliena negotia 

gesta. Aliena dico id est, non eius qui gessit; Pothier, 

Appendice 169 o .. C1 est pourquoi si quelqu 1 un a fait. une 
. . 

affaire qui ne concernoit que lui, qui etoit .sa propre 

affaire et non celle d'aucun autre, quand meme en la faisant 

il se seroit faussement persuade qu 1 il faisoit l'affaire 

dl~n autre, cette gestion ne pourra former le quasi-contrat 

negotiorum gestorum; car il n'y a pas deux personnes: 

c'est la meme personne qui gere l'affaire, et a qui appartient 

· itaffaire qui est geree. i•1enochius, De Praesumptionibus 

3.46.1-2 points out in this regard that there is a pre~ 

Sll~ption that a person who contracts or acquires anything, 
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does so in his own name and not in that of another, the: 

1 ratio being that one is presumed rather to care for one 1 .s 

own affairs than for those of another: Qui contrahit, 
. .. 

aliquidve acquirit, praesumitur proprio nomine, non 

aµtem alieno, contrahere et acquirere ••• Et ratio ducitur 

ab·alia iuris praesumptione, qua dicimus, quemlibet prae-

sumi prius curare propria negotia quam aliena ••• 

95 1915 TPD 272 at 275-276 (per De Villiers JP) 

96 · D 3.5.5.6 (Ulpianus) ... Quod si et suum et meum quasi 

· meum gesserit, in meum tenebitur: nam et si cui mandq.vero, 

ut meum negotium gerat, quod mihi tecum erat commune, 

dicendum esse Labeo ait, si et tuum gessit sciens, ne-

gotiorum gestorum eum tibi teneri. Seiler, Negotiorum ge.stio 

19, points out that this text does not imply that a part-

·nership, community of property or hereditary community 

c·omes into existence between -the gestor a_?cl dominus, inas

much· as the actions relating to the division of common· 

property(actiones communi dividundo and familiae erci~cun

dae) exclude the actio negotiorum gestorum to a certain 

extent. See further D 3.5.30.7; D 10.3.6.2; D 42.5.9.4 

and n 65 supra. Vinnius, Quaestiones juris 1.37 discusses 

whether.and in what circumstances the actio· negotiorum 

gestorum is concurrent with the actio communi dividundo 

and•actio familiae erciscundae. See also Molinaeus, Extri-

.:catio'.labyrinthi dividui et individui 2. 181 (op om 2 col 

· · .. i62): Et sic actio negotiorum gestorum etiam directa, 
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bene datur non modo pro alienis, sed etiam pro communibus 

·etiam hereditariis negotiis, etiam necessariis nee commode 

sep~rabilibus ••• ; Pothier, Appendice 170: Mais si J'affaire 

n•~toit que pour partie l'affaire de celui qui l'a faite, 

et qu' elle fut aussi en partie mon affaire, la gestion qu' il 

· · _a· f aite de cette affaire formera entre nous le quasi-con-

trat negotiorum gestorum, et obligera celui qui a fait 

1~ gestion a me rendre compte de 1 1 affaire pour la patt 

que j'y ai, et moi a le·rembourser pour cette part des 

frais de sa gestion. Cf Rademeyer and Others v Rademeyer 

and Others 1968(3) SA l(C) at lOG. 

-97 D 3.5.5.1 (Ulpianus): Sed et si, cum putavi Titii negotia 

esse, cum essent Sempronii, ea gessi, solus Sempronius 

mihi actione negotiorum gestorum tene~. Cf D 3.5.5.10; 

see further 

D 3 • 5 • 4 4 • 2 ; D 1 0. 3 • 14 • 1 and 

Cocceius, Jus civ controv ad D 3.5 qu 4, 

_ where _he says,. inter alia, in reply to the question: _quando 

dicatur alicujus esse negotium? •o• Contraria (actio) 

quidem semper datur, quoties guis sciens rem alienam gessi·t, 

.licet'gestor putaverit alterius esse quam est. See also 

Struvius, Syntagma jurisprudentiae 7. 3. 5. 4 7: ••• Licet 

vero quis, cum putaret Titii negotia esse cum essent Sempro

nii,. ea gesserit, tamen cum Sempronio et non cum Titio hie 

er{ t ·• celebratus quis contractus; Domat, Les loix civiles 

. dans leur Ordre naturel 2.4.1.9 (Strahan 1464): Si guelguiun 

·pa~ erre~r Ager~ une affaire qu'il croyoit ~tre celle 

d 1 un de ses amis, et qui etoit 1 1 affaire d 1 un autre, il. 
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ne·se forme aucun engagement entre lui et cet amide qui 

il croyoit que c'etoit l'affaire; mais seulement entre 

le maitre de 1 1 affaire et lui, de meme que si la verite 

lui eut ete connue. Cf Pothier, Appendice 186, 194 •. 

This principle is closely related to the prerequisite of· 

a_nimus negotia aliena gerendi (referred to, inter alia, 

as the animus obligandi), as appears from Voet, Comm ad 

phnd 3.5.12: Caeterum, ut huic actioni locus sit, necesse 

rion est, ut praecise habeat animum obligandi illum, cujus 

negotium vere gestum est: sed sufficit, quid ejus opinionis 

ac voluntatis fuerit, ut aliena negotia gerat: quid enim, 

si se Titii negotia gerere arbitretur, cum ea non Titii 

sed Maevii essent? Adversus Maevium hoc casu efficaciter 

agi, responsum est. This text was relied on in Klug and 

Klug v Perikin 1932 CPD 401 at 4040 See also Trahair v 

Webb and Co 1924 WLD 227; New Club Garage v Milborrow and 

Son .1931 GWLD 86 at 99; Wessels, Contract 3576. 

·See chapter 5.2 below. The leading Roman sources in, 
. , 

this regard are D 3.5.3.4; D 3.5.5.2; D 3.5.33; D 26.8.1 pr; 

D 26.8.5 pr and C 2.18.2. See also Voet, Comm ad pand 3.5.1. 

99 See D 3.5.3.5 (Ulpianus): Et si furiosi negotia gesserim, 

ccimpetit mihi adversus eum negotiorum gestorum actio anrl 

the discussion in Seiler, Negotiorum gestio 263-275. Cf 

Lauterbach, ·compendium juris ad D 3.5. 

100 See D 3.5.28; Voet, Comm ad pand 3.5.1. 
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101 . · D 3. 5. 3 pr; D 3. 5. 3. 6; D 3. 5. 11. 1; D 3•5•21 • 1; Cuj a

cius, .In lib IX Pauli ad Edictum, recitationes ad L XIII 

de neg gest (vol 6 col 106): Ad hanc 1 sciendum est, 

ex edicto de neg gestis dari negotiorum gestorum actio

nem ultro citroque: directam domino negotiorum haeredive 

ejus: contrariam gestori: non tantum si viventis amici 

negotia gesserit, sed etiamsi mortui, id est haereditaria 

negotia·jacente haereditate, cum nemo adhuc defuncto hae-

res extitisset ••• ; Voet, Comm ad pand 3.5.1. 

·102 D 3.5.3~1 (Ulpianus): Nam et mulieres negotiorum ges:... 

'torum agere posse et conveniri non dubitatur; Voet, 

Comm ad pand 3.5.2: Nee refert cujus sexus sit, qui gessit; 

Noodt, Comm ad D 3. 5 (op om 2 p 7 4): Nam et mulieres ne

gotiorum gestorum agere et conveniri, non dubitatur ••• 

Et hoc ad utrumque sexum refertur (a reference to D 3.5.3.3) 

••• nam ut masculis, sic foemenis, prodest rtegotiorum 

gestib: et his guidem eo magis, guo magis sexus imbecillitas 

.in adniinistrandis negotiis suis aliorum ope aut cura 

_indiget. Possu.nt igitur foeminae alios convenire, et ab 

aliisconveniri, negotiorum gestorum o•• nee interest cujus 

_ .Qegotium gestum sit: modo sit alterius. Reference to 

· the gestio of persons without legal capacity or to tha~ 

relating to women, albeit in the capacity of dominus or 

· · gestor, is encountered in a great many of the common law 

sorirbes ~ a ~ultiplication of authorities in this regard 

i-s unnecessary. 
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103 Pothier; Appendice 174: Le principe gue nous avons etabli, 

que.pour former le quasi-contrat negotiorwn gestorwn,. il 

falloit deux personnes, dont 1 1 une ftt 1 1 affaire de l'~utre, 

·. ··s 1 entend des personnes reelles on fictives. C' est pourquoi 

si quelqu 1 un fait sans mandat une affaire qui depend d 1 une 

succession vacante, cette gestion forme le quasi-contrat 

negotiorwn gestorwn entre celui qui a fait cette affaire, 

et la subcession vacante: car la succession vacante est 

urie persorine f~ctive ••• : elle peut contracter des obliga-

· ·tions · et on eu peut contracter envers elle. Cf Lauterbach, 

Compendiwn juris ad D 3.5: Geruntur omniwn, etiam fictarwn 

personarwn ••• 

. . , 

104 ~956(t) SA 277 (A)• 

105 At 3_02 G: "It would appear that the gerens may act on 

behalf of a person unknown to him, to a foetus in utero 

and to a hereditas jacens, but I cannot imagine an unautho-

,rised agent acting on behalf of an undetermined individual 

-to· be .conceived in future." 

106 · .. At 303 F: "In the principle of negotiorwn gestio Roman-

Dutch law recognises the position of a man who acts on 

behalf and for the benefit of another without a mandate 

from.the latter, and I cannot see why the principle cannot 

be a~;iied ~ or should not be extended so as to be applica-
I 

ble to a trustee in cases like the one before us." 

107. ··Hc:m?r~, The South African Law of Trusts (1976) 63-64., 
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108 See Honore, op cit 81,94,96, 147 and 150. See also· n 

57 above. 

109- D.3.5.1 (Ulpianus): Hoc edictum necessarium est quid_ 

magna utilitas absentiwn versatur. 

110 Inst 3.27.1: Igitur cum quis absentis negotia gesserit, 

ultro_citroque inter eos nascuntur actiones, quae appellan

tur negotiorum gestorum; D 13.6.17.3 (absentis negot{a); 

D 44.7.~ pr (absentis negotia). See in general on ab

sentia in Roman sources relating to negotiorum g_estio, 

Seiler, Negotiorum gestio 47-51. 

111 Grotiu~, Inleidinge 3.27.1: Onderwind is de moeite die 

. iemand aanneemt ten opzichte van een afwezende zond_er 

· last, om zijne zaecken te verrichten. Cf Menochius, 

De praesumptionibus 3.71.1 (absentis nomine). 

li2 -. 1905 TS 677 • 

. 113 _ At 678-679 per Solomon J. See the criticism of this 

·. case by Rubin, Unauthorised Administration 21-22 and 

the discussion inn 52 above. See also Ex parte _Abbas 

1920 CPD 346 at 34 7 (per Benjamin J): 11 A negotiorum 

·gestor is one who acts upon his own authority for. an 

absent person." 

114 D:3.5.2 (Gaius): Si quis absentis negotia gesserit licet 
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.,i_gnorantis ••• ; D 3.5.10 (negotia absentis et igno~antis); 

D 3.5.40 (me ignorante vel absente); 0dofredus, Lectura 

super digesto veteri 3.5.2 (licet ignorantis absentis 

negocia); Molinaeus, Comm in Cod 2.19 (18) (op om' 3 col 

114); Heineccius, Antiquitatum romanorum syntagma ad 

· · inst 3 • 2 8 • 1 : Qui absentis aut ignorantis negotium cu-

. randum suscipit, nulloque adeo mandato instructus est, 

negotiorum gestor vocatur; idem,Recitationes in elementa 

jur civ secundum ordinem inst 3.28.969: Tota enim res 

hue redit, an utilitas alterius absentis et ignorantis 

· promota sit; Schotanus, Exame·n juridicum in D 3. 5 ( in 

reply to the question whether the dominus should be absent): 

Non tantum illi, sed et qui praesentium: modo praesentes 

ignorent geri; Lauterbach, Compendium juris ad D 3 •. 5: 

Geruntur omnium ••• praesentium et absentium ••• scientium 

et ignorantium; Struvius, Syntagma jurisprudentiae 7.3.5.46; 

idem, Evolutiones controversiarum 7. 3. 5 ( thes 46): ·. 

ignorantia vel absentia domini sufficit ad constituendum 

hunc quasi contractum ••• Nullum vero mandatum subest 

si qtiis quidem praesens sit, sed ignoret, sua negotia 

geri. Similiter si absens sit, licet sciat ••• Absentes 

et ignorantes videantur conjungi;. Perezius, Institu:tiones 

·3.23:· Quid est negotiorum gestio? Est quasi contractus 

qup qui_s negotia absentis atque ignorantis gerit sine 

mandato. Dico ignorantis; nam si quis sciat negotium 

.,suum geri. et cuin posset, non prohibuerit, mandasse in-

telligitur. Unde et hie dicuntur absentis negotia geri, 

quia absentes ignorare solent negotia sua geri: vix 

·enim est ut quis praesens negotium suwn geri ignoret; 
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Voet, Comm ad pand 3.5.1 (absentis vel ignorantis nego

tia); idem, Compendiwn juris ad D 3.5.1: Negotiorwn . 

. gestor-est, qui absentis vel ignorantis negotia sine 

mandato. gerit; Noodt, Comm ad dig 3.5 (op om 2 p 74) 

(absentiwn vel ignorantiwn negotia); Van Leeuwen, Censura 

forensis 1.4.26.1 (nee volente, nee nolente sed igno-

/rante domino); Van Bynkershoek, Observationes juris Roma

~ 1.7 (op om 1 p 18) (absentis vel ignorantis negotia); 

idem, Observationes twnultuariae 1393; Aanhangzel tot 

het Hollandsch rechtgeleerd woorden-boek sv negotiorwn 

gestio (vol 2 p 938): Een onderwindhebber 0 •• is die 

zig de zaaken van eenen afweezenden of die 'er geen be

wustheid van heeft, zonder volmagt te hebben, onderwind 

.:..:..:J_ Pacius, Institutiones imperiales 3.27.1: Nota 

• tertio: in toto hoc tractatu de negotiis gestis, et 

cwn dicimus agi negotiorwn gestorwn, sernper intelligi 

negotia ab alio gesta, domino non solwn absente sed, etiam 

ignorante, ut hac ratione sit quasi contractus, ncm man

datum; Westenberg, Principia juris ad D 3.5.9: his 

definition of negotiorwn gestio: quasi contractus ,cum 

quis alterius absentis, vel praesentis, sed ignorantis 

negotia, sine mandato gerit utiliter. Zoesius, Comm ad 

dig 3. 5 .1 (absentis et ignorantis negotia); Ortwyn, 

Standhoudend Roomsch regt 3.28.1 (saaken eens afwe~enden • • • 

ook dat zy 1 t niet weeten). 

115 Bohmer, Introductio in jus digestorum 3.5.1 (ignorantis 

negot:ia), 3.5.5 (ut negotia ignorantis gerantur, guamvis. 

praesens fuerit); Brunnemann, Comm in eod 2.19.16 (sqroris 
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ignorantis); Cocceius, Jus civile controverswn ad D 3 •. 5 

qu 2· (quoted inn 119 below); Reineccius, Elementa iuris 

·- civilis secundwn ord pand 3.5.445 (negotia alterius· ig

norantis); idem, Elementa iur civ sec ord inst 3.28.969; 

3.28.971; Domat., Les loix civiles dans leur ordre naturel 

2.4.2.1 ( Strahan 1468): Celui de qui un autre a fait 

quelque affaire a son inss;u, est oblig~ envers lui a' 

ce que demandent les suites de ce gui a ~te gere. Et 

cette obligation se contracte guoiqu 1on l'ignore, par 

le devoir de reconnoissance de ce bon office . . ... , Pothier, 

·-_ Appendice 167 (a son insu); Van der Linden, Koopmans 

handboek 1.15.15.1 (buiten zijn weten). 

116 ·· 1939 CPD 360 at 369 (per_ Davis J). 

117 See also Turkstra v Massyn 1959(1) SA 40 (T) at 47, where 

the ·said dictwn in the Williams' Estate case is relied 

upon by Roper A J: 11 A negotiorwn gestor is one who un-

dertakes the business of another in his absence. - Now 

. 1 absent 11 means not physically absent but absent from 

_the transaction, that is ignorant of it, and not necessarily 

absent from the place where the transaction took place." 

• -Cf De Hart v De Jongh 1903 TS 260. See the criticism 

· ___ , of the Williams I Estate-case in De Villiers and Macintosh, 

The Law of Agency in South Africa (1981) 271-272; quoted 

i_n n_ 3 3 above. 

118 1938 CPD 140 at 145. 
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119 D 17.1.6.2 (Ulpianus): Si passus sirn aliguem pro me 

f{deiubere vel alias intervenire, mandati teneor •o•; 

P 50.17.60 (quoted inn 77 above); Accursius, Glossa 

in digestum veteris 3.5.1; Cocceius, Jus civile contro

versum ad D 3.5 qu 2: An negotiorum gestio non sit nisi 

:ubi dominus absens est? Respo Distinguendum anpraesen~ 

~g~oret negotia sua gerii an vero sciat: illo casuvero 

erit negotii gestio; hoc vero mandatum ••• Absentia du

plex. est: alia ab urbe seu loco; alia a negotio ,· cum 

guis loco quidem praesens est, sed non in ips9 negotio; 

quod accidit quoties ignorat negotium geri: nam si ipsi 

negotio quoque praesens est, utique non ignorat, adeogue 

tum.mandare videtur; Schotanus, Examen juridicum in 

D 3.5: ••• Si enim praesens in negotio et sciens sua 

ac:Jministrari, non contradixerit2 videtur mandasse; Gluck, 

Pandekten 419 (ad D 3.5) (p 330):(W)enn Jemand gegenwartig. 

ist2· und wiss.entlich geschehen lasst,· dass ein anderer 

sein Geschaft. besorgt2 ist eine stillschweigende Bevoll-

machtigung nach Vorschrift der Gesetze anzunehmen •. Domat, 

les loix civiles 2.4.2.8 (Strahan 1475): Si celui de 

qui un autre ager~ 1 1 affaire, a ensuite approuv~ ce 

qui a: ~t~ fait, apres 1 1 avoir connu, il ne pourra plus 

s 1 en plaindre, guand il auroit guelgue sujet de ne pas 

1 1 approuver ••• ; Pothier, Appendice 180: Sans cela (~~ 

managing.the affairs of the dominus a son insu) il n 1y 
· a pas lieu au guasi-contrat negotiorum gestorum; car 

. lorsque vous avait fait 1 1 affaire de guelgu'un a son vu 

~~ l ~on su, ou ·il 1 1 a souffert, ou il s 1 y est oppos~o 
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./ 

S 1 il 1 1 a souffert 2 il est_ cens~, en souffrant gue vous 

f-issiez pour lui cette affaire, vous avoir donn~ .un man

dat tacite de la faire••• et c 1 est le cas du contrat' 

de mandat, et non celui du guasi-contrat negotiorum 

gestorum (cf op cit 175); Grotius, Inleidinge, 

3.27.3: Want een die jeghenwoordig is, ende een antler 

sijne saecken laet verrechten, werd verstaen last te 

· gheven; Perezius, Institutiones J.28: si guis sciat 

rtegotium suum geri, et cum posset, non prohibuerit,- man

dasse intelligitur; Vinnius, Comm ad Inst 3.28.1.1: 

Qq;i praesens patitur negotia· geri mandare intelligitur ••• 

· Videlicet sine mandato aut ignorantis_,_ nam si ex mandato 

· gesserit, palam est ex contractu nasci inter eos obliga

tionem mandati;. Noodt, Comm ad dig 3.5 (op om 2 p 74): 

Porro gui praesens patitur negotium suum geri, is p_ro 

mandante habetur ••• Contra ubi pro absente :j_ntervenitur 

aut praesente, sed ignorante, non sit actioni mandati 

locus, sed negotiorum gestorum; Huber,Prael jur civ 

ad D 3.5.1: Sed in negotiorum gestione dominus semper 

est absens; non utique a loco, ubi res geritur, sed a 

negoti2..z._cui si praesens interfuerit2 nee contradixerit, 

mandasse intelligitur; Van der Keessel, Praelectiones ad 

Plerumque scilicet dominus 

.est absens 2 cuius negotium geritur, nam si praesens sit 

et aiium sua negotia gerere patitur2 tacite mandare 

. creditur •• • Wessels, Contract 3558 points out. (with 

reference to Meerman's Thesaurus) that, if an absent• 

dominus should come to hear of the management of his 
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affairs but is unable to communicate with the gestor, _ 

it is a case of negotiorum gestio and not of tacit man

date. 

120 The question of ra~ification of the gestor 1 s actions 

ha~ been dealt with in chapter 1.2 above. See the autho

rities cited in notes 73-86. On the relationship between 

·negotiorum gestio and mandate, see the authorities set 

forth inn 19 above. 

121 See-in general Seiler, Negotiorum gestio 21-46; Rubin, 

Unauthorised Administration 34-42; idem, "_NeE!otiorum 

Gestio and the Animus Negotia Aliena Gerendi 11 in AJ 

(1958) 54-63; Van Zyl, Saakwaarneming 2-3, 10-12, 39-40, 

50-51~ 56, 62-63, 76, 83-84, 90, 148-149; E Rabel, 

111 Negotium alienum 1 und 1 animus 111 in Studi Bonfante 4 

:(1930) 279 sqq. Cf C Sanfilippo, 11 La valutazione dell' 

an:i.mus nella 1pro herede gestio 111 in Annali Catania 2 

(1947-1948) 166 sqq; C Ferrini, 11 Appunti sulla dottrina 

rorilana della 1 negotiorum gestio 111 in Opere Ferrini 3 (1929) 

205.:..234; T Mayer-Maly, 11 Probleme der negotiorum gestio 11 

in ZSS 86 ( 1969) 416-435 at 426-428; A Wacke, 11 Paulus D_ig 

J,5,18,3: Zur bona fides bei Ersitzung, Geschaftsfiihrung und 

_ Eviktionsregress 11 in Festgabe von Lubtow (1980) 269-289. 

Wessels, Contract 3569-3578; Kaser, Das romische Privat

recht 1 (1971) 588: Vom gestor wird,· damit er vollen Auf

~E2ungsersatz verlangen kann, das Bewusstsein dieser 
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· Fremdheit und der Wille verlangt, das Geschaft als · fremdes 

· . zu fiihren. 

122 ~n Afrikaans this action may be called the "uitgebreide 

saakwaarnemingsaksie." See chapter 5 below (particularly 

ch~pters 5.1., 5.3 and"5.4) where this subject is dealt 

with in detail. D G John, •n Oorsig van Onregverdig;~ 

Verryking as Gedingsoorsaak in die Suid-Afrikaanse Reg (1951) 

57, refers to this case as "abnormale of quasi nego-

tiorum gestio." See also Gouws v J'.ester Pools (Pty) Ltd. 

1968(3) SA 563(T) at 569-571. 

·123 D 3.5.44.2 (animo gerendi sororis negotia); Cujacius, 

.Comm in Lib II responsorwn Aemilii Papiniani ad L XXXI 

de neg gest (op om 5 col 866) (animus gerendi negotii• 

mei et ine obligandi); Donellus, Comm de jur civ 15.16.6 

(animus·gerentis); Molinaeus, De fiefs 1.1.~5 n 104 

(op om 1 col 175-176) (animwn et inteEtionem eius 

negotiwn gerendi); Brunnemann, Comm in 2and ad D 3.5.6.4 

·(ani.mwn negotiwn tuwn gerendi); He~neccius, Hist Edict, 

Edicti perpetui complectens, tit 24 (de neg gest)(op 

oin 7 p 396) (animwn gerendi); Struvius, Syntagma juris-- . 

Erudentiae 7.3.5.49 (animo omnia gerendi); Perezius,. PPaelec

tiones cod 2ol9 (18).1 (animus geren~); Vo.~t, Comm ad 

pand 3.5.9 (animo gerendi negotia) (cf idem., op cit 3.5.12); 

. Pauw, · Observationes twnultuariae novae 403 (gerendi. ani-

mum)' .: --·-.. 
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124 Cocceius, Jus civ controv ad D 3.5 qu 1 (intentionem· 

·gerendi); Molinaeus, De fiefs 1.1.5 n 104 (op om 1 

. 125 

· coi i 7 5-176) {animum et intentionem eius negotium geren:.... 

£!!.); Pothier, AI?~_ndice 185 {intention de faire 1 1 affaire 

.de cette p_ersonne); cf idem, op cit 189 (intention de 

faire votre affaire)o 

D 3.5.5.3 (tui contemplatione); ___ ...... ..._ ___ _ D 3.5.5.5 {nei. contem-

2latione); D 3. 5. 5. 8 {contemplatione tui • • o· eor~ con-

templatione }; D 3.5.5.11 Jtua contemplatione); D 15.3.10.5 

(contemplatione domini); Azo, Leet super cod 2.19.2 

(contemplatione alterius); Cinus, Comm in cod 2.19.14 

{contemplatione alterius); Pothier, Pandectae Jtisti

nianeae 3.5.4 (tui contemplatione); Voet, ~.!!!!!1 ad pand 

3.5.5 {domino contemplation~); Westenberg, Principia 

.. juris ad D 3.5.16 and 21 {~emQlatione ejus guod gestum 

est; contemplatio domini) • 

·-126 D 3.5.18.2 {gerendi negotii mei habuerit affect:j.onem); 

C 2.18.13 {adfectioE,! tuae); C 2.18.15 {paterno adfectu); 

Donellus, ~ de jur civ 15.16.17: Du cuntur enim. aut 

ex opinione gerentis, aut ex affectu quern gerit erga e~, 

. in cujus · rem impendit; Noal t ., Comm ad diEi 3. 5 ( op om 

2 p 76) (affectum negotii mei gerendi •• · ~ affectionem 

gerendi negotii mei); idem, Probab jur civ 3.9.1 

(opom 1 p 51) {ejus contem2latione 

negotii affectione). 

••o id est ut ger·endi 
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·127 D 10.3.14.1 (obligare volui); Cinus, Comm in cod 

. 2o 19. 14 ( animum sibi obligandi alium); Cocceius, 

Jus civ controv ad D 3.5 qu 1 (~imum ducendi obli

. gationem); Lauterbach, Compendium juris ad D 3.5 

:(animo inducendae obligatio~_); Bohmer, Introd 

in jus dig 3. 5 .1 and 6 ( animo al terum obligandi; ' 

cum intentione alterum obligandi); Hopfner, Commen

tar uber die heineccischen Iustitutionen 3.28.936 -----·-----------------
• (animo eum obligandi); A Faber, Codex Fabria~ 

2.10.3 n 2: ••• sufficit ut gestor aliguem sibi 

obligare voluerit; Donellus, Comm de jur ci~ 

15.16.8 (neminem sibi obligare voluit); Molinaeus, 

De fiefs 1.1.5 n 109 (op om 1 col 178) (animo alienum 

sibi obligandi); Pothier, Pandectae Just 3.5.13.3_4 

(~o consulendi; animum sibi obligandi eum cujus 
I 

negotium gessit); Gluck, Pandecten 421 (p 345) 

(animus obligandi); Noodt, Comm ad dig 3.5 (op om 

· 2 p 76) (~~ihi obligare te cujus negotia gessi); 

Zoesius, ~-ad dig 3.5.9 (animus obligandi sibi 

aliwn). Cf D 3.5.15 (nova voluntate aliud guo~que 

adgredi coeperitl; D 3.5.45 (qua mente ••• eius vo-

luntatis); Donellus, Comm de jur civ 15.16.5 (~

luntas gerentis); Perezius, Prael cod 2.19.1 (~ 

expressa voluntate gerentis). 

128 ·. Voet, Co~Edium juris ad D 3.5.1 (in gratiam doniini); 

Aanhangzel sv negotiorum gestio (zonder eigenbelang 

maar ten nutte en voordeele van den Ei~cl• The 
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question of benefit is subject to the requirement of 

utiliter coeptum, which is dealt with in chapter 2.4 

below: -an initial benefit in the sense that the gestio 

is carried out reasonably at the outset, is sufficient, 

regardless of the final outcome thereof. 

129 D 3.5.33 (repetere .~. si reputare velint); C 2~18.15 

(ut repetiturus); Accursius, Corpus iuris civilis glos

satum,·gloss materna pietate ad C 2.18.1·1 (animo repe

tendi)( cf gloss cum solveret ad C 2. 18.12) Odofredus, 

Lectura super cod 2.18(19).11; Donellus, Comm de jur 

civ 15.16.5 (animo ••• ut ••• repetat); idem, op cit, 

·15.16.6 and 15.16.9-11; Brunnemann, Comm in cod 2.19.5 

and 2.19.11-12 (cf 1.19.15-16); . Sohotanus, Examenjuri

dicwn in D 3.5; Struvius, Syntagma jurispr 7.3.5.48; 

idem, Evolutiones controversiarum 7.3.5 (thes 54); Treutler, 

Selectae disputationes 1.10.3; Perezius, Prael cod 2.19 

(18).1 and 12-13; idem, Institutiones 3.28; idem, Comm in 

dig 3.5; Christinaeus, Decisiones 2.112.3-4; Voet; Comm 

. adpand 3.5.11; idem; Compendium juris ad D 3.5.6; Huber, 

Prael jur civ ad D 3.5.3; Groenewegen, De leg abrog ad 

C 2.18.1-2; Van Bynkershoek, Obs· tum 2288; Zoesius, 

Comm ad dig 3.5.9 and 11. The Aanhangzel sv negotiorum 

ges!!£ speaks of die intentie om weder te eisscheri. 

·130 C' 2.18~11 (recipiendi animo); R~vigny, Lectura super cod 

·-.2.18(19).11 (fol 88) (recipiendi animo). The cinimus 

recipiendi is not of classical Roman origin and probably 
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'developed only during the post-classical period., See 

Kaser, Das romische Privatrecht 2 (1975) 418; Rabel,. 

op cit 292 n 41; Jars-Kunkel, Romisches Privatrecht 

( 1949) 248 n 7; H Sib er, Romisches Privatr~ ( 1968) 

193; Pacchioni, Della gestione 334, 356. 

· 131 A lively discussion has arisen among Romanists as to 

whether the animus negotia aliena gerendi was a require

n:ie.nt in the classical Roman· law or only in post-classi

cal Roman law. Partsch, Studien zur negotiorum gestio 

.. 1 p 37 sqq is of the opinion that classical law did 

not require the animus negotia aliena gerendi for lia-

bility, whereas R1ccobono, 11 Dal diritto romano classico 

al diritto moderno 11 in Annali Palermo 3/4 (1917)-221 

sqq ~nd 244 sqq, considers it the most important ele~ent 

of classical negotiorum gestio, whereas it was not• re

quired as a post-classical concept. Rabel, op cit,. points 

out that the animus-element is so closely linked with 

the negotium alienum prerequisite that it could hardly 

beconsidered ... an independent prerequisite in classical 

times. See also G Pacchioni, Della gestione 305 sqq} 

idem, 11 La 1.48(49) Dig. III, 5 ed il requisito de11 1 animus 

negotia aliena gerendi nell I actio negotiorum ges1torum 

contraria" in BIDR 3 (1890) 42 sqq; idem, 11 Contribut.o 

critico alla dottrina delle azioni negotiorum gest6rum 11 

in BIDR 9 (1896) 5 sqq; idem, "Nuovi studi sulla nego

tiorum gestio" in Rivistadel diritto commerciale 12 (1914) 
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835 sqq; idem, 11 Di alcune·probabili interpolazioni nel 

titolo De negotiis gestis 11 in Scritti Chironi (1915)' 

211-217. Seiler, Negotiorurn gestio 21.-38 adopts a 

fairly neutral approach (p 38): Zu behaupten, die 

Klassiker.hatten auf dem animus oder die contemplatio 

.eine umfassende Theorie der neg gestio gegriindet, ware 

jedenfalls ebenso quellenfremd, wie zu leugnen dass 

fur sie die Kenntnis und der Wille des Gestors von 

Bedeutung gewesen sind. See further T Mayer-Maly, op cit 

426 sqq; GI Luzatto, review of Seiler 1 s work in SDHI 

35 (1969) 479 sqq; Jars-Kunkel, Romisches·Privatrecht· 

(1949) 248 n 4; Van Zyl, Saakwaarneming 10-13. 

132 According to the Summa Trece~ 2.8.7 there was no~

gptiorurn ges.!!£ where the gestor aliguem sibi obligaturn 

·esse noluit. This emphasis on the animus obligandi alte

~ may have been the origin of the identification of 

the animus obligandi with the animus negotia aliena ge~ 

rendi. On the Summa Trecensis, ascribed by Fitting to 

the glossator Irnerius, see H Fitting {ed), 1 Summa cc;>dicis 1 

des Irnerius (1894). H Kantorowicz and WW Buckland, 

Studies in the Glossators of the Roman Law.(1969) 146 · 

believe it is the work of the glossator Rogerius. Cf 

· the.Tractatus de equitate 9.5 {neminem enirn sibi obligare 

·. voluit), edited by A Rota as 11 Il tractatus de equitate 

come. pars tertia delle Quaestiones de iuris subtilitatibus 

e il ~uo valore storico e politico" in Arch giur 146 

{fasc 1-2) 1954. The quoted passage does not appear from 
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Fitting.rs edition of the 'Questiones de iuris subtili-

tatibus des Irnerius (1894). As appears from this title, 

Fittipg ascribes the Tractatus to Irnerius whereas Rota 

says it is the work of the glossator Bulgarus. Kanto-

\ rowicz and Buckland, op cit 174 and 343, consider it to 

be part of the Sunµna Tree ens is and hence the work of. 

·. Rogerius. See further the glossator Jacobus (Dissen-

siones dominorum in Haenel 1 s edition, p 597 par 31) 

who refers explicitly to the animus negotia aliena 

gerendi, Johannes Bassianus (gloss ad D 3.5.6), who de-

scribes the intention as contemplatio alterius and Hugo

·. linus (~aes.tiones 29), who says the dominus is liable 

maxime cum eius contemplatione fecit hoc (cf idem, Dis-

tinctiones 33, in Haenelfs edition p 565: oportet 

quod sit gestum alterius contemplatione). The Brachylo

gus·3.17.3 expresses this requirement in the following 

way·: · sed is de gerendis non adstringi tur. nisi, cuni alius 

vellet ea ge~re, ipse se obtulit. An anonymous wo~k of 

£his period, the Libellus de verbis legalibus 5.29 (re-

ferred to in H Fitting, Juristische $chriften des frUheren 

~ittelalters (1876) 192) emphasises the will of the gestor: 

gestor negociorum est qui sine alicuius mandato vol~rts 

.amici subvenire laboribus aliquid administrat • ..,, 

:.,, l3 3 Pierre de Belleperche ( Petrus de Bellapertica), Quaestiones 

aure~e 264 (272 in the Basle-edition) emphasises the 

animus obligandi: Modo, situ quaeras, ubi qui fecit 

t 

·sµmptus iure alieno, numguid illos sumptus possit re-
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·. petere, multwn refert, quia aut ille qui fecit sumptus 

circa rem alienam, habebat animum sibi- obligandwn do.:.; ,~,, 

·minuin illius rei, et nomine domini fecit. See also 

R~vigny's commentary on C 2.18(19).14: Nos loguimur de 

_negocio quod est alicuius re ipsa, quia omni genere nego-

cii hoc est verwn, guod si neminem voluit sibi obligare 

g·estor, non oritur actio. Cf idem, commentary on D 3.5. 

5.5, C 4.26.7 and C 3.32.3; Johannes Faber on C 4.26.7 

and Lambertus de Salinis, Distinctiones 84 (on C 3.32.5). 

/ 
On the latter work see EM Meijers, Etudes d'histoire 

du droit j (1959) 106 sqq. 

134 ·The·animus-requirement is related by most of·the commen

tatori:;'° to the case of 11 abnormal 11 negotioru.m gestio (se·e 

n 122 above),where the animus i~ in fact not present. 

Terms. such as animus obligandi, intentio repetitionis, 

animus repetendi and contemplatio domini occur frequently 

in their works. See the commentaries of Bartolus, Baldus, 

· Castrensis, Albericus and Fulgosius on D 3.5.5.5 (dealt 

with in chapter 5.3 below) and cf Baldus on C 4.26.7 and 

· Salycetus on D 12.6.33. 

135 ·. Rebti.ffus, Tractatus varii, de except, n 729 (reguiritur 

etiam guod eius contemplatione hoc faciam); Molinaeus, 

De fiefs 1.1.5 n 104 (vol 1 p 175); Duarenus, Opera omnia, 

' in tit de neg gest 3 (inspicitur enim in hac actione c·uius 

contemplatione negotiwn gestwn sit); Cujacius, Afr Tract 

8 ad D 3.5.48 (op om 1 p .1431) (non obligamur nisi volenti); 

Donellus, Comm de jur civ 15.16.1, 5 sq and 15.17.2; 

Domat, Les loix civiles 2.4.2.10; Pothier, Appendic~ 
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·f85: .. Selon la subtilite du droit, pour qu' il y ai.t iieu 

au quasi-contrat negotiorurn gestorurn, et pour que ce·lui 

qui a fait 1 1 affaire d'une personne ait 1 1 action qui 

na~t de ce contrat, pour repeter les frais de sa gestion, 

'il faut qui 1 il ait eu 1 1 intention, en faisant cette ges-

.tion, de faire 1 1 aff aire de cette personne, et qutil ait eu 

une volonte formelle de repeter d 1 elle les frais de sa 

gestion. 

136 Among the exponents of the usus modernus pandectarurn 

Cocceius requires no intention on the part of the gestor: 

see his Grotius illustratus 2.10.2 (in negotiorurn enim 

gestione non opus est ut gerens contemplatione eius 

bui~~ interest aliquid agat) and 2.10.9 (non inspici 

<quo ariimo quave intentione alterius negotiurn geratur). 

This. is contrary to the general approach, which is illus-

. trated by.the use of 
·•.' : . expressions such as animus nego-

tia aliena gerendi (Treutler, Selectae disp 1.10.2; 

Bachovius, Comm in pand 3.5; idem, Notae ad disp Treutler 
. . 

l .10), fundata intentio (Bohmer, Doctrina de ac:tionibus 

2.6.4}, ~ontemplatio alterius ( Mevius, Decisiones 2.94 

·. sq; Zasius, Paratitla, surnma in tit de neg gest n 8 sq); 

animo obligandi (Wolff, Inst jur nat 690; Bohmer, i.Introd 

in ,itis dig 3. 5. 1 - but see Bachovius, loc cit) and animus 

repetendi (Mevius Consilia 9.42 sq; Treutler, loc cit). 

Lauterbach, Compendium juris ad D 3.5 expresses the prin..,. 

· ciple .thus: Negotiorurn gestio est quasi contractus · .quo quis 

aiieria negotia, sine mandato Domini, sponte et utiliter 
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rratiorie intentionis .~. gerendo, se altiri ad rationes 

redderidas et alterum sibi ad indemnitatem praestandam 

adstringit~. Quod introductum est utilitatis causa 

. ( the utili ter-requirement is discussed in chapter 2. 4 

below). The German historical school and pandectists 

likewise, in general, required the animus negotia aliena 

gerendi. See Windscheid Pand 430 (p918): Der GeschMfts-

,. filhrer muss die Ausopferung mi t den Willen gemacht haben, 

den Geschaftsherrn zum Ersatz zu verpflichten, also na-

mentlich nicht in Schenkungsabsicht oder zum Zweck der 

Erfilllung einer Verbindlichkeit; Von Vangerow, ~ 

664 n 2: Vor allen Dingen ist erforderlich, dass die 

_ gestio in der Absicht geschehen ist, um dadurch ein·en 

· Anderen zu obligiren. Cf E Zimmermann, Aechte und un..;. 

achte negotiorum gestio (1872) 6: Jede (Mchte) negotio-
1 

rwri gestio setzt voraus, dass der Gestor mit Wissen und 

: Will·en in fremden Interesse handelt, also den Willen 

hat, sich dem Anderen zu verpflichten; H Witte, Die 

Bere.1.cherungsklagen des gemeinen Rechts (1859) 8, 21 sq, 

_,·271, · 332 sq; Arndts, ~ 3.298; A Brinz, Pand 2.321; 

_E Chambon, Die negotiorum gestio (1848) 42 sqq; Von 

Savigny, System des heutigen rtlmischen Rechts 4 p 130, 

279 sqq; Gluck Pand 5.421; Puchta, Vorlesung iiber das 

lieutige rtlmische Recht 327 sqq; A Brinkmann, Verhaltnis 

der actio communi dividundo und der actio negotiorum ges-

-·- ... ·torum zueinander (1855) 17 n 1. R von Jhering, Abhand:.... 

·. · lungen aus dem romischen Recht (1844) 82 sq and Dernburg, 

Pand 2 p 328 n 6, 334 n 32 and 335 sq, are of the _opinion, 
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howe~er, that the intenion of the gestor is irrelevant. 

This opinion represents a substantial minorityo 

· _ 137 In general the Roman-Dutch writers require the intention 

to manage the affairs of the dominus. Voet, Comm ad 

• pand 3.5.9 and Huber, Praelectiones jur civ ad D 3.5.2 

~equire an animus negotia aliena gerendio Voet, op cit 

3.5.12, .however, does not consider an animus obligandi 

necessary. This contradicts the views propounded by 

·· writers like Schultingh, Ennaratio pand ad D 3.5.5, Busius, 

Comm in pand 3.5.6, ReinoLdus, 0pusc jurid ad tit D de 

acgu rer dom 4; Vinnius, Comm in inst 2.1.30; Christinaeus, 

Decisiones 2.112.1-8 (who points out that the gestor 1 s in

tention is to be determined in accordance with the discre-

tion of-the judge - iudicis arbitrium) and Van der Keessel, 

Prael ad Grot 3.27.1 (vol 5 p 236): Nam, ut sit negoti~-

.. rum gestio, de bet guis negotia gessisse tamquam aliena et 

animo alterum obligandi. See further Noodt, Probabilia, 

3.9; .idem Comm ad D 3.5; Greve, Exercitationes ad pand 

5 .1; ·. · Vinnius, Juris pr Contr 2. 41; Van Leeuwen, Cens for 

4 •. b6.1; Perezius, 

in cod 2~18(19).1. 

2.10.9. 

Expos cod 2.19.1; Wissenbach, ~

Cf Grotius, De iure belli ac pacis 

·138' W~ssels, Contract 3569. Cf 35710 

139 1968(3) SA 433(T) at 437 A. 
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14 0 r 97 9 (2 ) SA 3 8 3 ( C ) at 3 8 8 A- B 0 

141 See further Bernstein v Tayler 5 HCG (1888) 258 at 266; 

Mol·ife v Barker N O 27 SC (1910) 9 at 12 ("there is : 
/ 

·nothing to show that he intended to act as a negotiorurn 

gestor'i); New Club Garage v Milborrow and Son 1931 

GWLD 86 at 99 ( "with the intention of holding the owner · 

liable for all legitimate expenses connect~d with his 

care and custody"); Gouws v Jester ~ols (Pty) Ltd. 1968 

,(3} SA 563(T) at 571 B-572C and 577 H. Cf Rademeyer 

. and Others v Rademeyer and Others 1968 ( 3) SA 1 ( C) at 8 H. 

142· See in general Seiler, Negotiorurn gestio 38-46; Rubin, 

Unauthorised Administration 40-42; F Pringsheim, "Ani

mus donandi" in ZSS 42 (1921) 273 sqq; G G Archi, ~Do

nare e negotiurn gerere" in Studi Voltera 1 (1971) 669-.· ~ , 

692;- Wessels, Contract 3577-3578 

... ,, -143 .. See the example in D 3.5.4 (Ulpianus): Sed videamus 

an fideiussor hie habere aliquam actionem possit: et 

verurn est negotiorurn gestorum eum ageEe posse, nisi do-

I. 

nandi animo fideiussi t; D 3. 5. 26. 1 (Modestinus): .. 

Titium, si pietatis respectu sororis aluit filiam, ac-

tionem hoc nomine contra earn non habere respondi; 

D 3.5.43 (amicitia ductus); D 10.2.50' (pietate debita 

.• ciuctus); C 2.18.1 (munere pietatis); C 2.18.5·(officio 

. · obseguio); C 2.18.12 (donandi animo). 
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.144 n,· 11.7.14.7 (Ulpianus): Sed interdum is, qui sumptum 

'in funus fecit, sumptum non recipit, si pietatis gra

tia fecit, non hoc animo quasi recepturus sumptum 

quern fecit: et ita imperator n~ster rescripsito Igitur 

aestimandum erit arbitro et perpendendum, quo animo. 

·sumptus factus sit, utrum negotium quis vel defuncti 

vel heredis gerit vel ipsius humanitatis, an vero miseri

cordiae vel pietati tribuens vel affectione. Potest 

tamen distingui et misericordiae modus, ut in hoc 

fuerit misericors vel pius gui funeravit, et eum sepe- · 

liret, ne insepultus iaceret, non etiam ut suo sumptu 

fecerit: quod si iudici liqueat, non debet eum qui con

venitur absolvere: quis enim sine pietatis intentione 

alienum cadaver funerat? Oportebit igitur testari, quern. 

quo animo funerat, ne postea patiatur guaestionem; 

C 2.18.11: Alimenta quidem, guae filiis tuis praesti

· .. tisti, reddi tibi non iusta ratione postulas, cum id 

exigente materno pietate feceris. Si quid autem in 

rebus eorum utiliter et probabili more impendisti, si 

-non et hoc materna liberalitate, sed recipiendo animo 

.fecisse ostenderis, id negotiorum gestorum actione con-

se~ui potes. Cf D 3.5.33; D 3.5.44.2; C 2.18.13; 

·c 2.18.15. 

145 Azo,. Lectura super codicem 2.19.1.4-5 (fol 109): Dis

tingue tamen, quia si pius est quis in eo quod gerit, 

et rion fecit animo pietatis, quia credidit repetere, · 

.expendit tamen in opus pietatis, datur ei· repetitio: 
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.. · 
si vero fiat animo pietatis, non datur ••• Cf idem, .. 

· op cit 2.19.5.24; idem, Summa aurea in C 2019.12. 

146 Revigny, Lectura super codicem 2.18(19).ll: Sed reci-

. piendi animo fecis.se ostenderit ••• Dico ostenderit ex 
. ' 

quantitate impensarum: quia si est magna impensa,.pre-

sumitur non animo donandi; si modica, preswnitur animo 

· doriandi. 

147 ·oonellus, Comm de jur civ 15.16.5: Voluntas gerentis 

idem effecit, si is non hoc animo est, ut quod impendit, 

repetat. Quod sit, cwn donandi animo alterius no~ 

quid impendit, aut donandi animo pro eo fidejubet. 

148. pone.llus, op cit 15.16.10: Et affectu gerentis animus 

non repetendi conjicitur, cwn quis pietatis, caritatis 

aut amicitiae officio fungens aliquid in aliquem im.:... 

pendit. Qui affectus pro qualitate personarwn aesti

~atur. He then proceeds to list the various relation

ships -,and forms of gestio which exclude an action, and 

continues: Geruntur, ut dixi, haec omnia ab iis, qui . 
, 

officio conjunctionis fungentes non alio animo esse videri 

. >possunt, quam ut huic officio satisfaciant, cui contra-

rius est animus repetendi. Nam repetendi spe proposita, 

etiam.extranei idem facerent. 

149. Donellus, op cit 15.16.11. 

150 Domat, Les loix civiles 204.2.9-11 (Strahan 1476-1478): 
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9. Les depenses gu 1 une personne peut faire pour upe 

autre 2. par un motif de liberalite 1 ou par guelgue devoir 

de charite, ne se reconvient point, et ne sont pas mises 

au rang de celles gue font ceux qui gerent les affaires 

de·s autres, dans 1i esperance de retirer a qui 1. ils auront 

avance du leur ••• 100 Si une personne a fait pour une 

autre de ces sortes de depenses qui sont des devoirs de 

proximite ou de charite, qu 1 il est libre d 1 exercer ou 

. liberalement, ou avec le dessein de recouvrer ce qu 1 on 

y ·aura employe,1 1 intention de cette personne servira~ 

de regle, ou pour obliger celui que ces depenses regarderont, 

.. a les. acquitter, OU pour 1 1 en decharger. Et on jugera 

de cette intention par les circonstances de la qualit~ 

des p~rsonnes, de leurs biens, des precautions prises 

par celui qui fait de ces sortes de depenses et les 

autres semblables. 11. La plus grande proximite des 

personnes ne suffit pas pour faire presumer gue la·de

pense gue'l'un a faite pour 1 1 autre soit une liberalite. 

Et quand meme il n 1 y auroit aucune protestation de re-

couvrer ce qui est avance, s 1 il paroit par les circon

stances, qu 1 il n 1 y ait pas eu d 1 intention de donner,la 

personne qui a fait de ces sortes de depenses pourra 

· les demander ••• ··-

151 Pothier, Appendice 196: Il est evident gue je n 1 ai_en ce 
. , .· . 

ca~· a~cune action pour la repetition de ces frais.de 

ma gestion,les ayant faits sans intention de les repeter, 
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et dans la vue d 1 en gratifier celui dont je faisois 

1 1 affaire. La seule difficulte qu 1 il peut y avoir sur 

cette espece, est de savoir quand oette intention doit 

etre presumee. Il faut etablir pour principe, qu 1 elle 

ne· doit pas 1 1 etre facilement, suivant la regle: Nemo 

dohare praesumitur ••• 197. Il ya plusiers especes de 

circonstances, lesquelles seules, et prises separement, 

·ne pourroient pas faire presumer que celui qui a fait 

1 1 affaire d 1 une personne, 1 1 a faite avec 1 1 intention de 

n 1 en pas repeter les frais, mais qui, ~tant reunies, 

peuvent form~r cette presomption. Ou peut apporter 

par example,__ 1) si c I est un pere ou une mere qui a fait 

1 1 affaire de ses enfants ou de ses petits-enfants, si 

c 1 est un beau-pere ou une belle-mere qui a fait 1 1 affaire 

de son gendre, de sa bru ou de ses privignes; si c 1 est 

~n frere aine qui a fait 1 1 affaire de ses puines 2 si 

c 1 est un ~a1tre qui a fait 1 1 affaire de son domestique, si 

· celui qui a fait 1 1 affaire avoit de grandes obligations 

l cette personne; 2) si celui qui a fait 1 1 affaire 

de quelqu 1 un etoit un homme riche, et celui dont il 

a .fait 1 1 affaire, etoit pauvre; 3) si ces frais sont 

· __ modiques; 4) si celui qui a f ai t la gestion n I en a 

pas'r~pete les frais pendant tout le temps qu'il a vecu 

quo1~u 1 il ait vecu longtemps depuis; 5) si depuis la 

ge$£ion les parties ont entre elles plusiers compt~s pour 

des affaires qu 1 elles ont eues ensemble, et gue les frais 

de cette gestion ne.soient entres dans aucun de ces comp

tes. Les presomptions qui resultent de ces circonstan-
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ces peuvent etre detruites ou affoiblies par d 1 autres 

circonstances qui servent a faire connoitre la volonte 

·qu•a· eue celui qui· a fait la gestion, d 1 en r~peter 

les frais; comrne par exemple, s'il a tenu un registre 

exact de tousles frais qu 1 il fai~oit. In 198 he notes 

examples of the application of the above principles • 

. See also 186-187. 

·152 Menochius, De praesumptionibus 3.71.1: Qui absentis 

nomirie alicui mutuo pecuniam. dat, ipsi absenti donare 

non praesumitur. This is also the opinion of Brunne

manri, Comm in cod 2.19.1.4 and 2.19.11-12 and Comm in 

pand 3.5.34.1, but see Bohmer, Introd in ius dig 3.5.6: 

si ex pietate vel amicitia negotium gestum ••• praesu

mi~ur animus donandi. Cf Windscheid, ~ 430 (p 9t8). 

_153· Groenewegen, De leg abrog ad C 2.19.1: Si frater pro 

fratre ••• aut filius pro fratre solverit o•• non dortandi, 

sed · repetendi animo pecuniam dedisse intelliguntur •• ·• 

praesertim cum hodie magna omnium rerum caritas omnem 

·fer~ donationis praesumptionem exclusisse videatur. 

154 Voet, Compendium juris ad D 3.5.6: Si pietatis intuitu, 

rion animo repetendi, sumtus fecerit, guod in dubio prae

.. swnendum ••• ; idem, Comm ad pand 3. 5. 11: imo in dubio 

· .. hunc. repetendi animum ., •. praesumendum hodiernis moribus 

·esse. 

155 See further Huber, Prae1 jur civ ad D 3.5.3; Perezius, 
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-~ 3.28; idem, Prael cod 2.19.1: Animus itaque ge

rentis hie maxime inspiciendus, nttm sponte gesserit ne

gotia aliena animo repetendi sumtus, an mandato domini, 

an alterius caussa, an necessitate offic:i:i coactus, quod 

ex.expressa voluntate gerentis ex qualitate rerum ges

tarum et. persona rum satis apparebi t; Van Bynkershoek, 

0bservationes tumultuariae 2288; Chr:i.stinaeus, Deci-

siones 2.112.4 and 7; Zoesius, Comm ad dig 3.5.9 and 11. 

~ 156 · See Ghapter 1.2 and n 62 abov~. 

157 See·n-63 above. 

158_ Se~ n·72 above. 

-159. The question as to the concurrence of the actio mandati 

and actio · negotiorum gestorum in such a case has beert· 

fully canvassed in chapter 1.2 (and see notes 73-86) 

above. 

166 See notes 87-89 above. 

161 Williams' Estate v Molenschoot and Schep (Pty) Ltd 

.. l939 CPD 3600 In Knoll v S A Flooring Industries Ltd, 

1951(1) SA 404 at 408 A, De Villiers J voiced some doubt 

-~;is to. ~hether the court in the Williams' Estate-case 

·needed to rely on negotiorum gestio inasmuch as the 

· · · -l'equitable doctrine of unjust enrichment is wide enough 

to .cover the facts in Wi11iams 1 case to my mind." See 

n 72 above. 
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·162 See D 3.5.41. 

i63 See chapter 2.1 above • 

. 164 See n• 9·4 above. 

165 Seen 96 aboye. 

i66 Seen 97 above. 

167. Utiliter may be translated in various other ways, eg 

11 serviceably 11 11beneficially, '"'profitably, 11 11 advanta-. , 
· g~ously, 11 "properly, 11 "duly" or even 11 lawfully 11 • All 

these terms may, it is suggested, be covered by the 

concept of reasonableness. See in general on the utiiiter

requirement Pacchioni, Della gestione 209-304; idem,., 

11 L 1utile gestione a favore di persona munita di gestore 

legale 11 in Rivista rel dirti..tto commerciale 18 (1920) 1 sqq; 

Seiler, Negotiorum gestio 51-61; Rubin, Unauthorised. 

·Administration 23-28; idem, 11 The Legal Consequences of 

· Contracts concluded by a Negotiorum Gestor 11 in Butt '. 

SAL Rev. (1954) 124-133; A Sturm, Das negotium utiliter 

gestum (1878); G Nicosia, 11 L 1 azione relativa alla 'male 
I , . 

gest~_procuratio 111 in ~udi Volterra 4 (1971) 787-797; 

. J:A Ankum, 111 Utilitatis causa receptum 1 • On the prag-

.. matical methods of the Roman lawyers II in Sy:mbolae David 1 

. ( 19Q8) 1 sqq; Wessels, Contract 3620, 355·2, 3625. 
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168 0·3.5.2 (Gaius): Si quis absentis negotia gesserit licet 

:!:gnorantis, tamen quidquid utiliter in rem eius impen-

·. derit vel etiam ipse se in rem absentis alicui obliga-

verit, habet eo nomine actionem: itaque eo casu ultro 

citroque nascitur actio, quae appellatur negotiorum ges

torum. Et sane sicut aequum est ipsum actu·s sui rat.ionem 

reddere et eo nomine condemnari, quidquid vel non ut 

oportuit gessit vel ex his negotiis retinet: ita ex 

' diverso iustum est, si utiliter gessit, praestare ei, 

quidguid eo nomine vel abest vel afuturum est. See also 

D 3.5.8; D 3.5.44 pr; D 17.1.50 pr; D 44.7.5 pr; 

Inst J.27.1; C 2.18.2; C 2.18.10. In C 2.18.11 the 

utiliter-requirement is linked with that which should· 

be. done in accordance with what is probable and usual 

(probabili more). 

169. See .n 33 above in regard to the relationship between. 

negotiorum gestio and necessity. See further D 3.5.21 

and D 3.5.45 pr. Seiler, Negotiorum gestio 51-54, re-

fers also, inter alia, to D 3.5.9.1 and C 2.18.2. At 

.· Sl he says: . Die Gleichstellung von utili tas und necessitas 

-ist unUblich. Pothier, A_ppendice 220-224 also emphasises 

the necessJ.ty of the management of affairs but does not 

seem to present necessity as a separate prerequisite 

·.for the actions arising from negotiorum gestio or as 

aQ e~sential characteristic of utiliter gestioi 

170 Rubin, Unauthorised Administration 23. 
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. 171 Op cit 26 • 

. 172 D j'':·5.9.1 refers to the repair of a building quam dominus 

guasi impar sumptui dereliquerit vel quam sibi necessa-

riam hon putavit, whereas D 3.5.45 pr {wrongly cited by. 

Rubin p 24 n 94, as D 3.5.45 (46).1) makes reference 

-to the purchase of goods quae tibi necessaria esse scirem, 

et te eius voluntatis esse, ut emptum habere velles. 

Domat, Les loix civiles 2.4.2.3 (Strahan 1470) speak~ 

of ·expenses telles que 1 1 absent lui-meme auroit pu 

du/\ f . ·. ou a1.re; in 2.4.2.7 (Strahan 1474) he likewise.men~ 

tions a disbursement telle que le maitre du la fa ire.·. 

Similarly, Pothier, Appendice 220, discusses une_affaire 

. indispensable 2 gu 1 il n 1 eut pas mangue de fair~ lui-meme, 

.. ·· s I il eut ete ~ portee. Cf Hopfner, Commentar iiber 

'die heineccischen inst 3.28.936: Doch muss es zu ver

muthen seyn dass der Andere einwillige; Van Leeuwen, 

Cens for 1.4.26.1. 

(Ulpianus): Is autem qui negotiorum gestorum 

agit n';)n solum si effectum habuit negotium guod gessit, 

actione ista utetur, sed sufficit, si utiliter gessit, 

et·si effectum non habuit. negotium; D 3.5.11.2 {Ulpianus): 

Sicut autem in negotiis vivorum gestis sufficit utiliter 

· · negotium gestum, ita et in bonis mortuorum, licet diver-

sus exitus sit aecutus; Accursius, Corpus juris civilis 

glossatum, gloss utiliter gessit ad D 3.5.10 {id est 

gerere inchoavit); idem, gloss nulla ad C 2.19.1 {sufficit 

util.iter~~i-scilicet cunctus non sit secutus bonus); 
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0dofredus, Lectura super dig vet 3.5.9.1 (pone cepit aliquis 

·gerere negociwn tuwn utiliter vel necessario tamen utilis 

effectus non est secutus); Liber iuris florentinus 4.8 

·. (si ipse gestor utiliter gerere inchoavit et utiliter · 

2erfecit_quantwn ad se: non enim hie attenditur rei 

eventus); R~vigny, Leet sup cod 2.19.10 (fol 88) (inspi

cimus initiwn et licet sequatur contrarius eventus, datur 

actio); Donellus, Comm de jur civ 15.16.2: Utiliter 

gestwn sic accipiemus, si vel initio coeptwn sit utiliter; 

ut si {ta coeptwn sit, quamvis res casu effectwn non.ha-

buerit, nihilomimus eandem sit obligatio et actio. A Faber, 

Codex Fabrianus 2.10.3 (utiliter gestum, aut saltem ges

tio u"tiliter inchoata probetur, licet minus feliciter 

'per~cta); Brunnemann, Comm in cod 2.19.10 (sufficit ab 

initio utiliter rem gessisse) (cf idem, Comm in pand 3.5. 

9(10).1, 3.5.11; Comm in cod 2.19.2.5); Reineccius, 

Elementa iur civ secundwn ord pand3.5.449 (utiliter ge~ 

rendo obligare ignorantem, quamvis utilitas postea inter

cepta sit) (cf idem, Elem iur civ sec ord inst 3.28.971; --------------· - ' 

Recitationes in elem iur civ sec ord inst 3.28.970-971); 

Lauterbach, .Compend juris ad D 3.5 (etiamsi negotium diver

swn habuerit exitwn • .-.- modo gestor cwn r.atione susceperit); 

Molinaeus, Comm in cod 2.19 (op om 3 col 114): Sufficit 

autem ·. negotium utili ter esse ceptum vel . gestum:, etiamsi 

eventus parwn comodus sequitur••• sufficit me utiliter 

. riego(iwn, quod ad te pertineat, gessisse, licet malus 

~xitus sit secutus. Cf Bohmer, Introd in jus dig 3.5.4; 

St!'UV_ius, Syntagma jurispr 7.3.5.sz; Schotanus, Examen 

.:iuridicum in D 3.5; Schneidewein, Comm in Inst 3.28(27).9-10; 
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Baron,-~ 309 (p 518); Dernburg,Pand 122; Pothier, 

Appendice 220-225; idem, Pandect Just 3-5 ■ 53-58. This 

principle was accepted without demur by the Roman-Dutch 

. authors. See Grotius, Inleidinge 3. 27. 5; Perezius, Pr_ael 

£2.£! 2.19.9; idem, Comm in dig 3.5; idem, Inst 3.28; - . 

Gudelinus, Comm de jure novissimo 3.8; Huber, Positiones 

. .juris ad Inst 3.28.7; Van Leeuwen, Cens for 1.4.26.l 

and 4;_ Vinnius, Part iur civ 2.41; Voet, Comm ad pand 

3 ■ 5 ■ 9-10; idem, Compendium juris ad D 3.5.5; P Voet, 

Inst imQ comm 3.28.1.5; Wesenbeke, Comm in pand jur civ 

ad D 3.5.10-ll; Westenberg, Principia juris ad D 3~5.19; 

Zoesius, Comm ad dig 3 ■ 5 ■ 12; Van der Keessel, Prael ad 

Grot 3.27.5; idem, Dictata ad Inst 3.27.5; Ortwyn, 

Standhqudend Roomsch regt 3.28.1; Barels, Advy~en 93 

(mits de zaek ten besten ondernoomen zy, alhoewel dezelve 

geene ui twerkinge gehad hebbe) ( cf idem, Advys,en 7 8); 

Aanhangzel sv negotiorum gestio ( vol 2 p 944): , Of nu _ 

het_ nut der gedaane uitschotten nog in weezen is.of niet, 

geeft geen verschil: want het is genoeg dater utiliter 

is onderwonden, alschoon de zaak geen effect heeft gehad. 

174. ''f915 TPD 272 at 276 (per De Villiers JP). 

175 Se~ n 169 above. 

176 18 SC (1901) 380 at 392 (per Buchanan ACJ). 

· 177 . 21 ·SC (1904) 156 at 162 (per De Villiers CJ). 
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.178_-19.03 TS 100 at 103 (per Innes CJ). 

179 .1939 CPD 360 at 367.•(per Davis J). 

180 1979(2) SA 383 (C) at 392 (per Van Zijl JP). 

\ ·, 

181 · 1932 CPD 401 at 404 (per Watermeyer J). 

182, See Union Bank v Beyers; Union Bank v Du Toit 3 SC 

(1881) 89 at 101 and 106; Natal Bank Ltd v Parsons 

1906:TH 102; Reid and Others v Warner 1907 TS 961; 

·Forster v Becker 1914 EDL 193; Karsten '\T Forster 1914 

. CPD 919 at 923; Pollock v Creydt 1915 NPD 350; Spencer v 

Gostelow 1920 AD 617; Lodge v Modern Motors Ltd 1957(4) 

SA 103. (SR). 

183 •. Rubin, .. Unauthorised Administration 26. 

184 $ee chapter 1.2 and notes.73-86 above. See also chapter 

4.1 ~nd notes 289-290 below. 

185·· Pothier, Appendice 222: ••• Cela doit surtout avoir lieu 

lorsgue celui qui a fait pour moi une affaire sans mon 

.... ordre, . a ete a portee et a eu le temps de me consulter 

a~ant que'de la faire: je dois en ce cas 8tre plus~ 
, 

facilement ecoute a dire, pour me defendre de sa demande, 

·. · ,._ que .s.1 il m I eut consul te 1 j e n 1 aurois pas voulu m I engager 

.dans cette affaire,et qu 1 il est en faute de 1 1 avoir 
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entreprise sans me consulter. Mais s 1 il n'a pas ete 

a portee de me consulter, je ne dois pas etre si faci

lement ecoute a dire, apres la mauvaise reussite de-

1 1 affaire, gue je n 1 aurois pas voulu m1 y engager: il 

suffit-dans ce cas, pour que je sois tenu des frais de. 

la gestion, que le bien de mes affaires ait paru exiger 

. qu 1 on fit pour moi cette affaire. 

D 3.5.9.1; Voet, Commentarius ad pand.ectas 3.5.10,.; 

Lee and Honore, The South African Law of Obligations 

(1_978) 154-155 (par 433) suggest that the affairs should 

be reasonably undertaken in the sense that the princi

pal (dominus) is absent and cannot be consulted or is 

incapable of acting on his own behalf. This proposi-

tion cannot be correct, as pointed out above. 

D -3.5.9.1 (Ulpianus): • • • et ideo si insulam fulsit 

vel servum aegrum curavit, etiamsi insula exusta est 

vel servus obiit, aget negotiorum gestorum; Pothier·, 

Appendice 221: ••o Par exemple, si en mon absence· 

on a fait pour moi des reparations urgentes et nece~s~ires 

.. . . a ma maison; quoique par 1 1 evenement je n 1 en aie pas 

·profite, parceque peu apres ma maison a ete incendiee 

.par le feu du ciel, je ne laisserai pas de demeurer 

_oplige ~ rembourser des frais de sa gestion celui qui 

••. lei;_ a fait faire. 
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188 D 3.5.21; D 3.5.42; Rubin, Unauthorised Administra""". 

tion 27: "There is one obvious exception to the ges:... 

i2.!:'s right to recover in these circumstances, namely, 

in a case where the fact that the dominus has derived 

no benefit from the administration, is due to the ges-

tor's faul.t. 11 

189 D 3.5.-24 {Paulus): .Si guis negotia aliena gerens plus 

guam oportet impenderit, reciperaturum ewn id, quod 

praestari debuerit; D 3.5.30.4; Domat, Les loix civiles 

2.4.2.4 (Strahan 1471): Si pour une depense necessaire, 

il a et~ mis plus gu'il ne falloit, elle sera reduite 

ace qui a du y etre employe; Pothier, Appendice 227: 

••• .Si par sa faute il a debourse plus gu 1 il n 1 etoit: 

. necessa1re, il ne doit etre rembourse que de ce qu 1 il 

suffisoit de debourser; Voet, Comm ad pand 3.5.9: ••• 

Unde et.si ultra, quam oportuerat, impenderit, id solum 

recuperat, quid erogare debuerat. 

190 See chapter 2.3 above and 5 below {more particularly 

5.2 and_5.3). 

191 1939 CPD 360 at 376 (~ Davis J). 

192 · The quoted dictum is, of course, subject to what has 

b¢en.said above in regard to the criterion that the 
· .. _ '.. 

gestor should have done no more than the dominus himself 
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would have done. See also Wess~ls, Contract 3~15. On 

the situation where a gestor mistakenly believes he is 

.acting under a mandate, see chapter 1.2 and n 72 above • 

. · 193 D 3.5.42 {Labeo): Cum pecuniam eius nomine.solveres, 

qui tibi nihil mandaverat, negotiorum gestoru.m actio 

tibi competit, cum ea solutione debitor a creditore 

liberatus sit: nisi si quid debitoris interfuit earn 

-pecuniam non solvi; Voet, Comm ad pand 3.5.10 (quoted 

inn 195 below)o On the payment of another's debt.see 

also n 37 above). 

194 D 3.5.24 {Paulus): Si guis negotia aliena gerens plus 

guam oportet :im~nderit ., reciperaturum eum id, guod 

praestari debuerit; Voet, Comm ad pand 3.5.10 {quoted 

iri h 195 below); Wessels, Contract 3616. 

195 ti 3.5.26 pr {sumptus ... voluptatis causa factos); 

D 15.3.3.4 (pecunia ••• guae magis ad voluptatem per

.ti:nent quam ad utili tatem); Brunnemann, Comm in pand 

3.5.26(27): Si gestor voluptatis et splendoris causa 

quid impendet ••• non eas repetit o•• Sed semper tamen 

ad consuetudinem domini respiciendum; Perezius, Comm 

in di-g · 3. 5 {sumptus •• o non voluptatis causa); Voet, 

Comm ad pand 3o5ol0: Cessat in universum haec actio 

.· contraria, si nulla prorsus utilitas ini tio inspecto 

potuerit ad dominum pervenire: veluti si indebitum 

solverit; vel plus quam debitum erat •o• vel si quis 
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.pecuniam pro debitore solvit, cum debitoris interessej;, 

.earn non sol vi; forte ob ius retentionis aut simil.em 

causam ••• etsi crediderit, se id, quod domino utile 

. ·est curare ••• vel, si voluptatis causa tantum sumtus 

factus sit••• nisi tamen respectu rerum inutiliter, 

aut voluptatis tantum causa, aut etiam male gestarum, 

ratihabitionem dominus interposuerit; impensa enim 

gualiscumque rata habita reddenda est ••o; Wessels, 

Contract 3619: "If the expenses of the negotiorum 

gestor merely affect the outward appearance of the 

thing and do not add to its value.' ( voluptuariae impen-

-~), he cannot recover them from the dominus 

Oh the ratification aspect seen 198 below. 

• • • 
I 
II 

196 c· 2.18.1; Pothier, Appendice 225: Il ya un cas auquel 

je ne contracte pas envers le negotiorum gestor, qui a 

f ait utilement q.:ne aff a ire pour moi, 1 1 obligation de. 

le rembourser des frais de sa gestion, quoigue j'en 

profite; c 1 est le cas auguel il seroit justifie gu~· 

ce negotiorum gestor auroit empech~ une autre personne 

de la faire, qui, par amiti~ pour moi, s 1 offroit a la 

faire a ses propres frais, sans en rien r~peter; Voet, 

Comm ad pand 3.5.11; Wessels, Contract 3623. 

197 W~ssels, Contract 3624. On the ques~ion of the manage-

· ,·ment of ·another's affairs out of piety, liberality or 

f.r~endship, see chapter 2.3 and notes 142-155 above •.. 
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i98 On ratification by the dominus see chapter 1.2 and 

the authorities cited in notes 73-86 above. See also 

Voet, Comm ad pand 3.5.10 (quoted inn 195 above)o 

199 The respective rights and duties of the parties are 

•. dealt with in chapters 3 and 4 below. See in general 

on . these reciprocal actions: D 3. 5. 2; Inst 3. 2 7. 1; 

Cujacius, In lib IX Pauli ad Edict recitationes ad:. L 

XIII_de neg gest (vol 6 col 106 - quoted inn 101 above); 

Lauterbach, Compendium juris ad D 3.5; Bachovius, Comm 

· ad Inst 3.27.1; Gluck,~ 424-425 (pp 376-379); Moli

naeus, Extric lab div et indiv 2.178 (op om 2 col 2p1); 

Pothier,. Appendice 199,214; Van der Keessel, Prael ad 

~ 3.27.5 (vol 5 p 240); Wessels, Contract 3586; 

Williams' Estate v Molenschoot and Schep (Pty) Ltd j939 

. ··CPI) 360 at 367; Standard Bank Financial Services Ltd 

v Taylam (Pty) Ltd 1979 (2) SA 383(C) at 392D-H. In 

· the latter case attention was directed more particular

.. ly at the actio negotiorum gestorum contraria of the 

200. 

negotiorum gestor. See in this regard also H Peters, 
a 

~Generelle und spezielle Aktionen" in ZSS 32 (1911) 

·179 sqq; J E Scholtens, "The Actio Contraria of the 

Negotiorum Gestor and his Duty to Account" in SALJ 

87(1970) 284-288; F Schwarz, "Die KontrMrklagen 11 in 

·Zss 71(1954) 111 sqq; Van Zyl, Saakwaarneming 6-7• 

Cicero, Topica 17.66 (ex fide bona~~~ aequius meli~s 

aequum bonum); Gaius, Institutiones 4.62 (where the 
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· actio negotiorum gestorum is referred to as one of the 

- bon~e fidei iudicia); D 44.7.5 pr (an actio ex bona 

fide); Just, ~ 4.6.30 (ex bono et aeguo)o In Ro~ 

- man law there were apparently two kinds of actions. arising 

· · •fro~ negotiorum gestio, namely a praetorian actio in 

· f actum and an action base.d on the bona fides. The latter 

: were termed iudicia bonae fidei. See G Pacchioni, 

· 11 Contributo critico alla dottrina delle azioni negotio,... 

ruin gestorum 11 in BIDR 9 (1896) 5 sqq; 0 Lenel, ~ 

Edictum Perpetuum (1956) 103 sqq; V Arangio-Ruiz, ~sti

tuzioni di diritto romano (1960) 358; Van Zyl, Saak

waarneming 4-5. In later legal development the princi

ples of equity and bona fides were accepted, without 

···much further comment, as the foundation of the actiones 

negotiorum gestorum. See Cujacius, Ad.Africanum trac

tatus. 2, ad L Si eum servum 23, de reb cred (op om 5 

col 26-27) (ex bono et aeguo); Molinaeus, ~ in 

C 2.19(18) (op om 3 col 114): Et animadvertendum est 

quod illa actio negotiorum gestorum est bonae fidei ••• 

.guod est magni effectus. Nam ex mora venient fructus, 

venient usurae, venient accessiones etiam ante litis 

contestationem, guod non sit in actiopibus stricti iuris. 

(.on the gestor 1 s duty to deliver that which has accrued 

from.the gestio, see chapter 3.3 below); Cocceius, Ius 

civile controv ad D 3.5 qu 1 (contrariae actiones nori 

dantur nisi ex aequitate); Voet, Comm ad pand 3.5.2: 

.Directa negotiorum gestorum actio est personal is, bonae 

fide~ •• ex guasi contractu ~ •• civilis); Wesenbeke, 
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Comm in pand 3.5.11: Est enim haec bonae fidei actio; 

Aanhangzel sv neg gest (vol 2 p 938): De directe acti~ 

van onderwind is personeel en van goede trouw. Cf 
·, 

Grotius, De iure belli ac pacis 2.10.9al: Nam negotio-

rum gestorurn actio ex lege civili nascitur: nullwn 

enim habet eorurn fundarnentorurn ex quibus natura obli..:_ · 

gationem inducit. See in general on the concept bonae 

. fidei iudicia B Biondi, 11 Iudicia bonae fidei 11 in Annali 

Palermo 7 (1918) 3 sqq; Seiler, Negotiorurn gestio 7-8. 

201 The exact ambit of the actio utilis in Roman law was 

energetically debated. See J Partsch, Studien zur 

· negotiorurn gestio 1 (1913) 34 sqq; F Schulz, Classical 

Roman Law (1961) 621 sq; Seiler, Negotiorurn gestio 

7, 116, 118 sqq; Van Zyl, Saakwaarneming 5-6. 

202 Actio directa is used here as opposed to actio utilis 

and not as opposed to actio contraria. See Van Zyl, 

Geskiedenis en Beginsels van die Romeinse Privaatreg 

203 .D 3.5.46.1 (Paulus): Nee refert directa guis an utili 

actione agat vel conveniatur, quia in extraordinariis 

iudiciis, ubi conceptio formularurn non observatur, 

haec suptilitas supervacua est, maxime cum utraque 

actio eiusdem potestat;is est eundemque habet effecturn. 

Seiler, Negotiorurn gestio 103 sq deals with this text 
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and at 331 sq he describes the actio utilis as a con~. 

troversial post-classical development. 

204 See chapters 2.3 and 2.4 above. 

205 Seen 122 above and the full discussion in chapter 5 

below. As will be seen there, lawyers have developed 

a ·variety of descriptions for this action, apart from 

those already mentioned. 

206 See chapter 3.1 below. On the termination of th.e gestio 

see chapter 4.5 below. 

207 The vast majority of the old authorities mention the 

transferability of the actions arising ;from negotio-
\ 

·rum· gestio. See D 3.5.3.7 (Ulpianus): Haec aute~ actio 

.· cum ex negotio gesto oriatur, et heredi et in herederil 

coinpetit; D 3.5.20.2; Lauterbach, Compendium juris ... ad 

D 3.5: Directa datur domino et heredibus • .;. adversus 

gestorein et ejus heredes ••• Contrania datur gestori 

·etheredibus contra dominum et heredes; Domat, Les loix 

·_ civiles 2.4.1.7 (Strahan 1462): Si celui de qui un autre 

a entrepris 1 1 aff aire vient a mourir avant gue l'aff a ire 
·' 

soit consomm~e, ou s 1 il ~toit d~ja mart avant que cette 

personne s 1 y fut immisc~e, elle sera oblig~e de continuer 

pour 1 1 inter@t des heritiers, ou des autres personne~ 

_ que~ 1 1 affaire pourra regarder. Car c 1 est une suite de son 

engagement qu 1 il faut considerer dans son origine, 
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independamment des changemens de maftre qui peuvent 

arriver; Pothier, Appendice 216: Il est evident que 

cette action passe a 1 1 heritier de celui dont on 

a ~ait les affaires, qui peut, en sa qualit~ d 1heritier, 

demander qu 1 on lui rende le compte qui etoit du au de

funt; et qu 1 elle passe pareillement contre 1 1 heritier 

au negotiorum gestor, qui doit rendre le compte que le 

· defunt etoit tenu de rendre de sa gestion; Cf idem, op 

cit 201, 202, 204, 217; idem, Pandectae Just 3.5.34: 

Haec.autem (utrague tam directa guam contraria negotio

rum gestorum) actio, guum ex negotio gesto oriatur, 

.'t~-. 

et heredi·et in heredem competit; Reineccius, Elementa 

iur civ sec ord pand 3.5.451-452; idem, Elementa iur 

civ sec ord inst 3.28.974; idem, Hist edict tit 24 

(de neg gestis) (vol 7 pp 393-396); Voet, Comm ad pand 

3.5.6 and 8; P Voet, Inst imp comm 3.28.1.2; Van der 

· K~~ssel, Dictata ad Inst 3.27.4: Haec actio datur ei. 

cujus interest o•• adeogue praecipue domino rei guae 

.. administrata fuit. Datur etiam heredibus, nam actiones 

quasi ex contractu quoque transeunt in heredes. 

· 208 See-i in general Rubin, Unauthorised Administration 49-59; 

Wessels, Contract 3586-3612. 

20~ Domat, Les loix civiles 2.4.1;1 (Strahan 1456); Gliick, 

Par1d 423 (p 374) _{_dass er das unternommene Geschaft nicht 

liegen lasse sondern ganz zu Ende bringe); Hochmetals 
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·Africa (Pty) Ltd v Otavi Mining Co (Pty) Ltd 1968(1) 

· SA 571 {A) at 580 C {per Van Blerk J A): 11 It is one 

·of the· duties of a negotiorum gestor to complete his 

administration. He is obliged to complete what he 

· has begun. 11 See also Rubin, Unauthorised Administra.

tion 50. · 

210 D 3.5.5.14. (a discussion by Ulpian of the legal po-

sition of the person qui negotia administrat, si guaedam 

gessit, quaedam non); C 2.18.20.1; Domat,loc cit~

Pothier, Appendice 202 puts it thus: Un negotiorum·gestor 

qui rie 1 1 a pas ete d 1une affaire unique, mais qui s 1 est 

pbrtlpour faire en general les affaires d 1 une personne, 

est·quelquefois responsable de celles qu 1 il n 1 a pas 

- faites; savoir, lorsgu 1 en se portant pour faire en 

g~neral les affaires de cette personne, il a emp~che 

par..:.l~ que d 1 autres ne se soient immisces, et n 1 aient 

fait .les affaires qu 1 il n 1 a pas faites, gu 1 ils auroient 

:fait~~ s 1 ils ne s 1 en fussent pas reposes sur lui. If 

.-the gestor has prevented other persons from managing-

_ the affairs under such circumstances, he would not be 

·actingutiliter (see chapter 2.4 and n 196 above) •. See 

.further: Voet, Comm ad pand 3.5.6: Nee tantum conveniri 

potest gestor propter ea, quae gessit; sed et de non 

_gestis, seu neglectis, si moq.o gerere debuerit. Gerere. 

verodebuit et perficere ea, guae inchoavit: nova in

choare non tenetur ••• Nisi alius ea inchoaturus fuisset, 
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.9!!-i nunc, quod aliwn gerere videret, destitit; vel nisi 

sequens negotiwn neglectwn priori perfecto fuerit connexwn, 

sicut alius vir diligens illud quoque fuisset gesturus 

••• vel denique gestor ab initio sic accesserit, ut om-

nia gereret absentis negotia; idem, Compendiwn juris 

· ad D 3.5.4; Van Leeuwen, Cens for 1.4.26.2: Qui alienwn 

.negotiwn gerendwn suscepit, duplicem obligationem in se 

recipit, gesti et non gesti: quod enim semel suscepit, 

explicare et consummare debet •• ; Noodt, Comm ad dig 

3.5 (op om 2 p 77): non sufficit coeptwn esse, sed comsumma-

twn esse oportet •• Nova plane inchoare mihi necesse 

.non est. Vetera explicare ac conservare, necessariwn 

est Wessels, Contract 3592-3593. On the general 

· liability of the gestor, see chapter 3.4 below. 

·211 D 3.5.15; D 3.5.38; C 2.18.20.2; Pothier, Appendice 

201: Quoique celui qui a fait une affaire d 1 une per

sonne ne soit pas oblig~ de faire ses autres affaires, 

. _ _!! est neanmoins oblige de fa ire tout ce qui est une 

dependance de 1 1 affaire gu'il a commenc~ de gerer, et 

tout ce qui est n~cessaire pour la mettre a chef ••• 

·cf idem, op cit 206; Voet, Comm ad pand 3.5.6; Van ·, 

der Keessel, Prael ad Grot 3.27.4 (vol 5 p 240): Si 

_unwn negotium gesserit, de aliis non gestis, quae non 

.inchoavit, non tenetur, nisi vir diligens ea non fuisset 

o~i~surus; Wessels, Contract 3591. 
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.212 · Domat, Les loix civiles 2.4.1.1 (Strahan 1456): Mais 

celui qui s 1 engage volontairement ~ prendre soin 

de·l'affaire d'un autre, n 1 est plus libre de 1 1 aban-

donner; car il sera tenu des suites de son administra

. tion, de continuer ce qu' il aura commenc~, jusqu' a 
'I ' 

ce gu 1 il 1 1 acheve, ou gue le Maitre soit en ~tat d 1 y 

pourvoir lui-meme ••• ; Grotius, Inleidinge 3.27.4: 

Den onderwinder mag uit het onderwind scheiden, soo 

:w~nneer de sae~k is in haer gheheel; ofte dat sulcks 

-k~ri geshhieden sonder des anders schade. See also 

~Hochmetals Africa (Pty) Ltd v 0tavi Mining Co {Pty) 

Ltd 1968(1) SA 571(A) at 580 C-D 

213 1968(1) SA 571(A). 

· .. 214 At 579 G-580A (per Van Blerk J A)o 

·. 21~ · See. the authorities ci"ted in n 207 above. In regard 

to the gestio on behalf of a deceased estate, see.further 

D.3.5.3 pr and 6; Voet, Comm ad pand 3.5.1; Williams' 

Estate v Molenschoot and Schep (Pty) Ltd 1939 CPD 360 

·at 375 (per Davis J): "It is clear, in any event, that 

the-fact that the estate could not itself contract would 

not. deprive the negotiorum gestor of a claim to be re-

imbursed. II 

216~ See notes 207 and 215 above and further: D 3.5.37; 

Pothier, Appendice 217, who points out that, if any 
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new affairs are undertaken by the, ·heir after the depth 

6f the gestor, the heir personally, and not the estate 

of the gestor, will be liable: Mais si 1 1heritier du 

negotiorum gestor a fait, depuis la mart du defunt, des 

nouvelles affaires, c 1 est un nouveau quasi-contrat 

negotiorum gestorum qui se forme entre lui, et celui 

pour qui il a fait ces nouvelles affaires, ~ qui il 

est tenu de son chef d 1 en rendre compte. See also Wessels, 

Contract 3612. On the termination of negotiorum gestio 

see chapter 4.5 below. 

217 D 3.5.25; Voet, Comm ad pand 3.5.2 (the relevant por

tion quoted inn 65 above); Pothier, Appendice 215:. 

idrsgue deux personnes ont g~r~ sans procuratiori les 

affaires d 1 un absent, ils ne sont tenus chacun de 1 1 ac

tion negotiorum gestorum que pour ce que chacun d 1 eux 

a-gere; ils n 1 en sont pas tenus solidairement. See 

also Wessels, Contract 3607. On the liability of the 

_gestor see chapter 3.4 below. 

218 · · D 3.5. 2 (aequum est ipsum actus sui rationem reddere); 

Inst 3.27.1 (tenetur ut administrationis rationem reddat) 9 

Bohmer, Introd in jus dig 3.5.7 (ad rationes admin±s

trationes reddendas); Heineccius, Elementa iur civ se

c1.i11cl.um ord inst 3. 28. 973 (ad rationes reddendas); Lau-

. terbach, Compendium juris ad D 3. 5 ( et rationes deb et); 

Scllr1eidewein, Comm in Inst 3.28.1.6: Directa datur ei ••• 

cujus negotia gesta sunt, et ejus haeredi. contra· gerentem, 
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ut.reddat rationem suae administrationis; Domat, Les 

ioix civiles 2.4.1.1 (Strahan 1456) (il rendra compte 

de ·oe qu 1 ~1.aura fait OU manque de faire); Pothier, 

Appendice 199 (1 1 obligation de lui en rendre compte). 

Cf idem, op cit 212; Grotius, Inleidinge 3027.3: ••• 

Hy, wiens saeck onderwonden is, heeft hier uit recht 

om van den onderwinder reeckening te eisschen oe•; 

Huber, HR 3.28.4: Directelijk spreek des saeks-heer 

den onderwinder aen, het zy man of vrouwe 1 ten eynde· 

hy reekenschap en oplossinge sal geeven van sijn doen o••; 

Noodt, Comm ad dig 3.5 (op om 2 p 77),(ut gestor domino 

reddat actus sui rationem); Voet, Conim ad pand 3.5.3 

(ut gestor reddat rationes administrationis; idem, 

Compendium juris ad D 3.5.2; Vinnius, Comm ad Inst 

j.28.1.2 (ut gesti rationem reddet); Pacius, Inst 

imp 3.27.1: negotiorum gestione principaliter ~bligatur 

negotiorum gestor ad rationem administrationis sua~ red-

. dendam; Gudelinus, Comm de jur noviss 3.8; Van der 

Keessel, Dictata ad Inst 3.28.4 (tenetur rationes admi

nistrationis reddere); Van der Linden, Kc;)Opmans h_and

bo.ek 1.15. 15. 1: Tegen zulk eenen onderwinder heeft de 

eigenaar, schoon gij door geen regelregt contract aan 

hem verbonden is, eene actie tot het vorderen van reke

riing en verantwoording, en tot vergoeding van schade, 

.die door eenig verzuim van den onderwinder aan hem zoude 

. mogen zijn toegebragt (on the liability for damages see 

chapter 3.4 below). See further Greenshields v Chisholm 
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3 SC (1884) 220 at 226 (~ De Villiers CJ): 11 It is 

·. clea_r that he is liable to account to the plaintiff for 

the-proceeds of the sale ••• 11 ; Grant's Farming Co Ltd 

v Attwell 9 HCG (1901) 91 at 95-96 ( 11 liable to account 

for the profits received 11 ). Vernall v Naested 1924 SR 

103; Rubin, Unauthorised Administration 51; Wessels, 

Contract 3587. 

219 Pothier, Appendice 200: Au contraire, lorsgu 1 un ne

gotiorum gestor a fait une de vos affaires, il n 1 est 

t·enu qu' a vous rend re compte de 1 1 aff aire qu' il a bien 

_voulu faire: il n 1 est pas tenu de ce que vous souffrez 

d~ns vos autres affaires qui n 1ont pas ~t~ faites; car 

il n'en ~toit pas charg~, puisgue ni vous, ni aucun 

· autre pour vous, ne 1 1 avoit charg~ de ces autres affaires. 

See further chapter 3.1 above. 

226· Pothier, Appendice 215: ••• En cela les negotiorum gesto

res sont diff~rents des mandataires, et la raison de 

· diff~rence est evidente. Lorsgu I un manc:iant, par sa pro-

,,,. curation, charge plusieurs mandataires de la gestion 

de ses affaires, sans partager entre eux la gestion~ 

il charge chacun d 1 eux du total de sa gestion: chacun 

d 1 eux, en acceptant la procuration, se charge du total 

·de cette gestion; ils s 1obligent done chacun a rendre 

compte_du total de la gestion; ils en sont done tenus 

~olidairement, ou l~un pour 1 1 autre. Au contraire, lorsgue 
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deux ou plusieurs negotiorum gestores ont g~r~ les 

affaires de quelqu 1un sans mandat, celui dont ils ont 

g~r,'les affaires ne les en ayant pas charg~s, ils ne 

sont charg~s chacun que de la partie que chacun d 1 eux 

a bien voulu g~rer: ils ne doivent done chacun rendre 

compte que pour cette partie; ils ne sont point tenus 

1 1 un pour 1 1 autre. 

221 .·Pothier, Appendice 226 (quoted inn 223 below). Ortwyn, 

Standhoudend Roomsch regt 3.28.1 says the gestor is liable 

op dat hy rekenschap der bestieringe doe. In welk ge-

val ieder een word genoopt rekenschap te geven tot de 

naarstigste vlijd toe: en het is niet genoeg zoodanige 

vlijd aart te wenden als hy gewoon is aan te wenden.tot 

zijn zaaken; indien maar een antler vlijtiger als ~y 

de zaaken.beter zou hebben waargenomen. This smacks of 
. . 

the standard of liability required of the gestor (see 

chapter 3.4 below). 

222 Ley~er, Meditationes ad pandectas sp 55 ad D 3.5.8: 

Negotiorum gestorum in omne id condemnari, guod ex re 

domin1 consecutus est••• Debet itaque ante omnia fruc

tuum perceptorum rationem reddere, eamgue, si adversa-

riu,s.id exigat, jnrejurando confirmare. Gluck,~ 

423. a (p 374-375) similarly suggests that the gestor 

should, nach geendigten Geschaft Rechnung abzulegen, 

Ei'nnahme und Ausgaberichtig zu specif iceren, j eden 

Kosten gehorig zu bescheinigen und den Ueberschuss, 
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welcher nach Abzug der Unkosten und Ausgaben ubrig 

bleibt, mittelst eines Inventariums oder ein eidlichen 

Specification an den Herrn des Geschafts, und zwar mit. 

Zinsen,·herauszuzahlen. 

223. Pothi_er, Appendice 226:Le negotiorwn gestor ne peut pas 

donner cette action contre celui dont il a fait 1 1 affaire, 

gu'il ne lui pr~sente un compte d~taill~ de sa gestion, 

et qu'il ne lui offre la communication de toutes les 

pieces justificatives. Il est en cela semblable h 

un mandataire. La raison est que dans tousles contrats 

·et quasi-contrats qui sont synallagmatiques, l'une.des 

2arties n 1 a pas droit de demander·~ l'autre qu'elle rem

. plisse son obligation, si elle n 1 est prete elle-m@me 

de remplir la sienne: d 1ailleurs ce n'est que par le 

·compte que doit donner le negotiorum gestor, qu'on. 

peut connoitre la somme qu 1 il adroit de demander pour 

les. frais de sa gestion. Si celui ~ qui le compte 

est pr~sent~, fournit des d~bats contre le compte, le 

· negotiorum gestor doit y r~pondre; et il se forme en 

ce cas une instance de compte. S 1 il n 1 en fournit aucuns, 

le riegotiorum gestor, apres l'avoir mis en demeure d 1 en 

fourriir, peut poursuivre contre lui la condamnation de 

la· somme qui .se trouve par le conipte lui etre due poµr 

le~ frais de sa gestion. It would appear that the op

portunity which the gestor should grant the dominu:s to 

query the account, should be a reasonable time. Cf idem, 
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c;>p.cit 219. 

224 Wessels, Contract, 3631. 

225 1969(4) SA 559(N) • 

. 226 At 561 G-562B (~ Henning J). 

-: 227 . J E. Scholtens, "The Actio Contraria of the Negotiorum 

Gestor and his Duty to Account" in SALJ 87 ( 1970) 284'-

288. · See also his discussion of the said case in Annual 

Survey (1969) 131-133• 

228 At p 287. 

229 At p 288 • 

. 230 D 3.5.2 (quidquid ••• ex his negotiis retinet); D 3.5.7.1; 

D 3.5.10 (Paulus): nontantum sortem, verum etiam usu-

ras ex pecunia aliena perceptas negotiorum gestorum iu

dicio praestabimusz vel ,etiam quas percipere potuimus; 

1D- 3.5.30.3 (Ulpianus): Qui aliena negotia gerit., usuras 

praestare cogitur eius scilicet pecuniae, quae purgatis 

nec:essari,is sumptibus superest; D 17.1.10.3; Heinec

cius, ~lementa iuris civilis sec ord inst 3.28.973 (res-

tituenda reliqua); Lauterbach, Compendium juris ad D 3.5 

( d.ebet ••• et gra tui to reddere omnia • • • etiam usura·s, 

quas ex gestione accepit ve1 percipere potuit); Btihmer, 

Introd in jus dig 3.5.7 (restituendum quod ad eum pervenit 
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vel pervenire potuit, etiam cum usuris); Leyser, Medi

tationes ad pand sp 55 ad D 3.5.8 (quoted inn 222 above); 

Wi~d~cheid, Pand 430 (p 916): Der Geschaftsfilhrer ist 

verpflichtet dem Geschaftsherrn alles herauszugeben was 

er auf Grund seiner T~tigkeit in handen hat o••; Cuja

cius, In lib IX Pauli ad Edict recit ad L XVIII et XIX 

de neg gest ad§penult (vol 6 col 112): In actione nego. 

gest. directa non tantum sortem venire sed etiam usuras, 

quas ex pecunia aliena negotiorum gestor percepit, ne 

de alieno lucrum sentiat ••• vel etiam usuras quas per

cipere potuit nee percepit; Pothier, Appendice 199 

(l'obligation ••• de lui remettre tout ce qui lui est 

parvenu de sa gestion); idem, op cit 212-213; idem, 

Pandectae Justinianeae 3.5.40: Qui aliena negotia gerit, 

usuras praestare cogitur, ejus scilicet pecuniae quae, 

·purgatis necessariis sumptibus, superest: idem, op cit 

3.5 •. 51-52; Grotius, Inleidinge 3.27.3 (alle 't gunt 

_den onderwinder heeft bekomen ter saecke van 't onder

wind met de vruchten ende baten); Voet, Comm ad pand 

3.5.3: Tendit vero haec actio ad id, ut gestor reddat 

rationes administrationis ••• et resti tuat omne id,,: quod 

·ad·· ipsum ex administratione pervenit, sive sors s_!!, 

sive usl.lra, aliudve lucrum; idem, Compendium juris 

ad D 3.5.2; Vinnius, Comm ad Inst 3.28.1.2 (restitu-

. tiori.em ·· ejus, guod per occasionem negotii ad gerentem 

pervenit); Van Leeuwen, Cens f.2£ 1.4.26.2 (ut quid ·ne:

gotii occasione ad eum pervenit, cum fructibus et usuris 

restituat); Noodt, Comm ad dig 3.5 (op om 2 p 77) 
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(guidguid ex his negotiis retinet); Huber, HR 3.28.4 

(bverieeveren wat desweegen by hem mach zijn verbleeven); 
. r 

Perezius, Comm in dig 3.5; Gudelinus, Comm de jur noviss 

3.8;. Van der Keessel, Dictata ad Inst 3.28.4; Wessels, 

Contract, 3587, 3590; Grant's Farming Co Ltd v Attwell 

9. HCG (1901) 91; Jacobs v Maree 19 SC (1902) 152. 

231 9 HCG (1901) 91. 

232 D 3.5.5.14. 

Schotanus, Examen juridicum in D 3.5: Si in mora res

tituendi fuerit, solvet usuras a tempore morae; Domat, 

Le~ loix civiles 2.4.1.8 (Strahan 1463); Molinaeus, · 

.Comm· in cod 2. 19 ( op om 3 col 114) ( quoted in n 200 

· above); Pothier, Appendice 205; Voet, Comm ad pand 

J.5.3-6; idem, Compendium juris ad D 3.5.2; Wessels, 

Contract 3594-3595. 

234 D _3.5.36.1; Groenewegen, De leg abrog ad D 3.5.37: 

Hodie usurae non debentur nisi a tempore litis con-
::,'!iil'---. .• 

testatae; idem, op cit ad C 2.19.18: Nostris et Gal

_lorum moribus sumptuum factorum usurae negotiorum ges-

. to rum actione non praestantur, nis_i a tempo re litis, con

t~~tatae. On the liability of the gestor in general 

-see chapter 3.4 below. 
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235 Pothier, Appendice 203; Wessels, Contract 3596. On 

the.prescription relating to the actiones negotiorum 

gestorum, see chapter 4.5 below. 

236 See the authorities cited inn 211 above and further: 

Pothier, Appendice 206: Si on peut imputer a celui qui 

s'est immisce sans procuration a la gestion des affaires 

de son creancier, qu 1 il n'ait pas exige de lui-meme ce 

gu'il lui devoit, on ne peut pas de meme lui imputer 

gu'il n 1 ait pas exige ce qui etoit du par les autres 

debiteu~s; car n'ayant pas de procuration, il ne pouvoit 

pas les obliger a lui payer ce qu 1 ils devoient. 

237 Pothier, Appendice 207: Lorsgue c 1 est un creancier qui 

a gere les affaires de son debiteur, on peut lui imputer 

de ce gu'il n'a pas employe les sommes de deniers qui 

lui sont parvenues de sa gestion, ~ se payer de ce que 

lcii devbit la personne dont il geroit les affaires, et 

· a payer les autres creanciers de cette personne; Voet, 

Comm ad pand 3.5.6: Proinde, si fuerit creditor ejus,cujus 

gerit negotia, ac paratam habeat absentis pecuniam, non 
., 

aliis tantum absentis creditoribus, sed et sibi ipsi, 

solvere jubetur; tum ut evitet nummorum periculum; 

tuni.u.t interrumpat ulteriorem usurarum cursum. Cf 

Domat, Les loix civiles 2.4.1.8 (Strahan 1463) (s'il 

manquoit' d' acquitter une dette de 1 1 absent); Wessels, 

tontract 3598-3599. 
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238 · D 3.5.7.1; D 3.5.22 (Paulus): Si,quis negotia aliena 

gerens indebitum exegerit, restituere cogitur; de eo 

autem quod indebitum solvit, magis est ut sibi impu

tare debeat; D 22.3.25.1; Pothier, Appendice 212 

,,(i}e negotiorum gestor ••• est tenu de me rendre tout 

c·e gui lui est parvenu de la gestion de mes affaires; 

et tout ce qu'il a res:u pour moi, non seulement lorsque 

ce qu 1 il a res,u pour moi m1 etoit du, mais meme dans le 

cas. auquel il auroit res,u pour moi quelque chose qui 

ne m1 etoit pas due. Lorsque je juge apropos d 1 approu

ver le paiement qui lui en a ete fait pour moi, et·de 

·lui en demander compte, il n'est pas recevable, pour se 

defendre de me rendre cette somme, a alleguer qu 1 elle 

ne m1 etoit pas due: il suffit qu 1 il 1 1 ait res,ue pour 

.moi, pour qu 1 il soit tenu de me la rendre ••• Mais si 

ce negotiorum gestor, avant que de me rendre compte 

de·cette·somme, et avant que j 1 eusse approuve le paiement 

. qu 1 il en a refu pour moi, ayant decouvert qu 1 elle ne 

m' etoi t pas due, 1 1 eut rendue a ~elui qui la lui a payee, 

il.ne seroit pas tenu de m1 en rendre compte: mais ce 

seroit ·a lui a prouver que cette somme ne m I etoit 

pas due, et qu 1 il a eu raison de la rendre; car le 

paiement gui lui a ete fait, la fait presumer due; tant 

gu 1 on ne justifie pas le contraire. See also Voet, 

Comm ad pand 3.5.3 who says the gestor is liable etiamsi 

plus· justo, vel etiam id, quod indebitum erat, pro· alio 

tamquam gestor accepisset; Wessels, Contract 3588-3589. 
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239 Pothier, Appendice 213: Le negotiorum gestor, de meme 

que le mandataire, _etant tenu de rendre a celui dont 

il a gere les affaires, tout ce qui lui est parvenu 

de.sa gestion, il doit le subroger a toutes les actions 

qu 1 il a acqui~ par sa gestion, et lui en laisser la 

·. dis'position; Mascardus, De probationibus 1.349.4: ,ne

gotiorum gestor teneatur actiones cedere. 

240 See in general AH Berghuis, De culpa a mandatario et 

negotiorum gestore praestanda (1754); B Kilbler, 

i1Die Haftung filr Verschulden bei kontraktsahnlichen 

·. uhd deliktsahnlichen Schuldverhaltnissen" in ZSS 39· 

(1918) 172 sqq; F Haymann, "Die Haftung des negotio

rum gestor wegen Verschuldens im klassischen und ius

tinianischen Recht" in Atti Roma 2(1935) 449-470; 

·. E Sachers, "Die Haftung des auftraglosen Gesch~fts

filhrers" in SDHI 4 (1938) 309-362 (with emphasis on 

·the·· fides which the gestor should have during perfor:_ 

mance of the gestio). H Pfluger, 11 Zur Lehre vo.n der 

·• lfaftung des Schuldners nach Rtlmischem Recht 1·1 in ZSS 65 

( 194 7) 121 sqq; F de Robertis, "La responsabili ta del 

. 1inegotiorum gestor I nel diri tto giustinianeo II in Eos 

48.3 · (1956) 197-205; V Arangio-Ruiz, Responsabilita 

contrattuale in diritto romano (1958); H H Seiler, 

"Zur.Haftung des auftraglosen Geschaftsfiihrers im-romischen 

Recht'.' in Studien Kaser (1973) 195 sqq. See further 

Rubin, Unauthorised Administration 52-59; Wessels, Con-
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tr~~t12098, 3600-3611; De Villiers and Macintosh, 

The Law of Agency in South Africa (1981) 277. 

241 D 3.5.2 (guidguid vel non ut oportuit gessit); D 3.5.20.3 

. ( guod is non recte gessi t • • • quidquid detrirnenti neg, 

legentia eius fecit); D 3o5o24; D 305.31.2; Reinec

cius, Elementa iur civ sec ord inst 3028.973 (culpamqµe 

P:aestandum); Bohmer, Introd in jus dig 3.5.7 {resar-

.ciendum damnum guavis ejus culpa datum); Voet, Comm ad 

panel 3. 5. 3 ( guod culpa ejus f actum 1 guominus perveni

.£tl) ;. Van Leeuwen, Cens for 1.4.26.2: De damno 1 si 

guod ex ejus mala administratione dominus patiatur 1 

teneatur eoo Non gesti 1 ut lucri cessantis 1 et damni 

propter negligentiam dati aestimationem praestet. 

·Pothier, Appendice 205; Van Leeuwen, Cens for 1.4.26..2 

{lucri cessantis oo• aestimationem praestet); Vinnius; 
I 

Comm ad Inst 3.28.1.2 {quoted inn 243 below). Cf Voet, 

Comm ad pand 3.5.3-6; Wessels, Contract 3594-3595. 

243 D 3.5.5.14; C 2.18.20.1; Pothier, Appendice 202: 

• .· u'n negotiorum gestor qui ne 1 1 a pas ~t~ d 1une aff a ire 1 

uriiguej mais gui s 1est port~ pour faire en g~n~ral les 

affaires d 1une personne1 est quelguefois responsable 

de celles gu 1 il n 1 a pas faites ooo; Voet, Comm ad parid 

3.5.6: Nee tantum conveniri potest gestor propter ea, 
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.guae gessit; sed et de non gestis1 seu neglectis1 si 

modo gerere debuerit; Vinnius., Comm ad Inst 3.28.1.2: 

ooo In non gesto non tantum damni culpa aut negligen~ 

. tia dati ratio habetur 1 sed etiam lucri omissi. 

··. 244 D 3. 5.10 (Pomponius): oo• Nam si quid damnum ex ea re 

secutum fuerit, te sequetur, lucrum vero absentem: 

guod si in guibusdam lucrum factum fuerit, in 'quibusdam 

damnum 1 absens pensare lucrum cum damno debet; Domat., 

Les loix civiles 2.4.1.4 (Strahan 1459): ••• Mais s 1 il 

se trouvoit· dans cette meme affaire de la perte d 1une 

part1 et du gain de 1 1 autre 1 celui qui 1 1 auroit entre

prise pourroit compenser ce qu 1il y auroit de gain sur 

la perte qu 1 il devroit porter; Pothier., Pandectae Jus

tinianeae 3.5.52; Voet., Comm ad pand 3.5.5: si guod 

daninum ex ea re secutum fuerit 1 gestorem gravabit; 

si quod lucrum, proderit domino: ut tamen 1 si in g~i

busdam lucrum factum fuerit in guibusdam damnum 1 absens 

dominum lucrum debeat cum damno pensare; Vinnius., 

· Comm ad Inst 3. 2 8. 1. 2: o o o Caeterum hie l.ucrum cum 

damno casu dato pensatur. 

245 D 3 o 5 • . 10 (Pomponius): Si negotia absentis et ignorantis 

· geras, et culpam et dolum praestare debes. Sed Proculus 

interdum etiam casum praestare debere, veluti si novum 

ne,gotium, quod non sit solitus absens facere 1 tu nomine 

.eius.geras: veluti venales novicios coemendo vel ali-

guam negotiationem ineundo ooo (the remainder of this 

374/ ••• 



-374-

text is quoted inn 244 above). Cf D 50.17.23; D 3.5.31 pr. 

246 D 10.2.25.16 {talem igitur diligentiam praestare debet 

qualem in suis rebus). 

247 On the various forms of culpa in Roman law,which con-

cept means "fault" in the wide sense and "negligence". 

in the narrow sense, see DH van Zy.1 1 Geskiedenis en 

Beginsels van die Romeinse Privaatreg (1977) 261-263. 

Culpa, in the sense of negligence, was broadly catgg~-

rized as.culpa levis and culpa lata, the latter form 

of culpa being characterised by such reckless negligence 

· that it was virtually the equivalent of dolus {fraud),. 

Culpa levis1 in turn, occurred in two forms, namely· 

culpa levis in abstracto and culpa levis in concreto. 

J:n the former, the debtor was required to display the 

utmost diligence {exactissima diligentia) in whatso-

ever he did, failing which he would be guilty of culpa 

levissima, whereas in the latter no more was required · 

than the diligence he was accustomed to apply in his 

own affairs (diligentia guam suis rebus adhibere solet), 

which, if it should not be applied, would be considered 

as .culpa levis. 

248 c· 2.18.20.1 {non tantum dolum et latam culpam1 sed et 

levem praestare necesse habeat). 

249 Inst 3.27.1. After referring to the gestor 1 s duty to render 
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an account (see chapter 3.2 above), the text proceeds: 

quo casu ad exad::issimam guisgue diligentiam compelli

tur reddere rationem: nee sufficit talem diligentiam 

adhibere 1 gualem suis rebus adhibere solet1 si modo· 

alius diligentior commodius administraturus esset ne

gotia. 

250. D 3.5.3.9 (Ulpianus): Interdum in negotiorum gesto-

rum actione Labeo scribit dolum solummodo versari: 

nam si affectione coactus, ne bona mea distrahantur, 

negotiis te meis optuleris, aequissimum esse dolum dum

taxat te praestare: quae sententia habet aeguitatem. 

n· 3.5.3.10 (idem): Hae actione tenetur non solum is 

qui sponte et nulla necessitate cogente immiscuit se 

negotiis alienis et ea gessit, verum et is qui aligua 

necessitate urguente vel necessitatis suspicione gessit. 

· 25.1 D 305.10 (seen 245 above); 

· 252 · C 2.18. 22: Negotium gerentes alienum non interveriiente 

speciali pacto casum fortuitum praestare non compelluntur. 

·253 _ Leyser, Meditationes ad pandectas sp 55 ad D 3.5.2 

suggests that the qualification refers to persons who· 

manage the affairs of another on the author:tty or by 

mandate of the dominus: Limitatio autem adjecta 1 non 

interveniente speciali pacto, non ad negotiorum gestorem, 

sed ad alios1 qui negotia aliena ex mandato domini gerunt, 
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pertinet. Voet., Comm ad pand 3.5.5 expresses the opinion 

that the qualification must be a stray clause relating 

to mandate., but inserted in c.2.18.22 by a mistake 

of the compilators: Unde et vix dubitandum quin ••• 

_fugitiva sit1 per incuriam compilatorum illic posita., 

cum debuisset ad titulum mandati esse translata. Van 

Bynkershoek., 0bserv jur rom 1.7 (op om 1 p 18) believes 

the w6rds interveniente speciali pacto should read 
i 

J 

interveniente speciali facto., on the basis that the 

··particular conduct of the gestor may render him liable 

·for casus fortuitus., as in the case where he does some-

thing that the dominus himself was not accustomed to· 

do (see D 305.10 quoted.inn 245 above): Nempe 1 quern-

admodum riemo casum praestare cogitur oeo ita neque'ne-

gotiorum gestor1 oeo nisi speciale aliguid fecit 1 gessit 1 

quod dominus ipse facere 1 gerere non solebat1 ex eo 

.enim quodcungue. damnum secutum fuerit 1 in gestorem 

redundabit 1 atgt.i.e adeo casum ea in specie praestabit. 

See also Van der Linden., Suppl ad Voet 3.5.5., who 

who links the casus fortuitus with previous culpa of 

the gestor: Tenetur autem etiam de casu si culpa prae

. cessit,· neque sine hac casus accidisset. ( Cf Pothier.,~ 

Appendice 210 (in fin). 

:254 0dofredus., Lectura super cod 2.19(18)017; Cinus., 

·comm in cod 2019.17; R~vigny., Lectura super cod 2o19 

( 18) ol7 (fol 88): Sed si sponte inciperet gerere ali,quo 

tenetur de do1o et 1ata cu1pa et 1evi (cf a1so 2.19(18). 
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· 20 • {fol 89); · Liber iuris florentinus 51: In actione 

·. illa venit ratio negotiorwn gestorwn in qua attenditur 

dolus et culpa lata et le~is, non autem fortuitus casus, 

nisi illwn expresse gestor negotiorwn promisit, vel nisi 

novwn negotiwn gesserit quod gerere non est solitus ille 

cuius. sunt negotia (see the criticism of this approach · 

inn 253 above). Cf Wesenbeke, Comm in pand jur civ 

ad D 3.5.10, who suggests liaoility for dolus and culpa 

· ·. levis · but not for casus fortuitus: nam de casu et.· inopi-

na:to eventu non tenetur; Noodt, Comm ad dig 3.5 (op om· 

• 2 ·p 7 8) & o oe de f ortuito tam en casu non tenetur • 

. 255 See .in general: Accursius, Corpus Iuris Civilis · Glossa~ 

. tum, gloss et levem ad C 2o 18 ( 19). 20: Item in gestore 

·• _est hoc regulare 1 quandoque enim de dolo solo, quandoque 

etiamde levissima culpa tenetur, quandoque de fortu:ito 

cas:u (cf his gloss negotiwn gerentes ad C 2.18(19)~22 ·-
and: gloss communi ad C 2.18(19}.19); Placentinus, 

Summa cod 2.19 (p 62 and 64); Cujacius, In lib IX 

Paul:L ad Edictwn recitationes ad 1 XIII de neg gest· 

.(vol 6 col 107): Nee vim majorem gestores negot praestare 

debent 2 sed dolwn tantum et culpam etiam levissimam .. (but 

.. cf his commentary on 1 XXI de neg gest (non tantwn. 

dolus venit sed etiam culpa, negligentia) and In Julii 

. Pauli receptarum sententiarum ad filiwn lib V interpre-

· . tationes tit XI de neg gest 1 ( vol 6 col 954): ~ 

·~· negotia aliena gerit et bonam fidem et exactam diligen

tiam. rebus ejus pro quo intervenit praestare debet); 
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·. ·Donellus, Comm in cod 4. 3 2. 24: Hoc ideo I quia. qui' ne-

, gotia ·. aliena gerit omnem diligentiam et omnem culpam 

in iis negotiis administrandis praestare debet (cf 

. his very full discussion in Comm de jur civ 15.15.7-8); 

Moli~aeus, Comm in cod 2.19 (op om 3 col 114); Domat, 

Les loix civiles 2.4.1.2-7; Pothier, Appendice 208-

211; Brunnemann, Comm in cod 2.19.20.11-13 (cf his 

·comm in cod 2.19.17-18 and 22; Comm in pand 305.3.10-

13; 3.5.10(11) and Repetitio paratitlorum 5 ad Cod 2.19.18); 

Heineccius, Antiguitatum roman syntagma ad Inst 3.28.3: 

Negotiorum vero gestor et bonam fidem et exactissimam di-

ligentiam praestare tenebatur1 adeo ut nonnunquam et 

··casus esset praestandus; idem, Elementa iur civ sec 

o~d inst 3.28.970 {cf idem, op cit 305-449); Hopfner, 
. . . . 

.. Comm uoer die heinecc Inst 3. 28. 937; Bohmer:, Introd 

in jus dig 3.5.4; Lauterbach, Compend iuris ad D 3.;5; .. 

Wind.i:.cheid, ~ 430 (p 915); Schneidewein, Comm in. Inst 

·. 3.28.1·.7; Dernburg, ·~ 122: Wer in einem Nothfall 

Nothw~_ndiges besorgte1 haftet nur fur dolus und culpa 

.. lat.a; Arndts, ~ 297: Er haftet fur jede Fahrlassig-

- keit; .· Gluck, ~ 422 (p 351-368); Pacius, Inst imp 

3.27.1; Struvius, Syntagma jurispr 7.3.5.50; idem, 

~volutiones controver.siarum 7.3.5 (thes 50); Schotanus, 

Examen juridicum in D 3.5; Treutler, Select disp 1.jo.6; 

-:Perezius, Comm in dig 3.5; idem, Prael cod 2.19.4; Voet, 

Cortimad pand 3.5.4-3-5-5; idem, Compendium juris ad 3.5.3: 

· Culpam autem negotiorum gestor praestat levissimam O • o 

-nisi· a6cesserit ad negotia alias peritura, quo casu 
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Solum dolum praestat ooo Non vero tenetur de caso 

· fortuito 1 nisi insolita gesserit eo o; P Voet, Inst imp 

Noodt, Comm ad dig 3.5; Vinnius, Parti-

tiones iur civ 2.41; idem, Comm ad Inst 3.28.1.1 and 

3; · · Groenewegen, De le·g abrog ad C 2o 18. 20; Van Leeuwen, 

Cens for 1.4.26.3; Huber, Positiones juris ad Inst 

3.i8.6; Schorer, Aanteekeningen ad Grot Inl 3.27.3.6; 

Van der Keessel, Prael ad Grot 3.27.3 (vol 5 p 238-240); 

idem, Dictata ad Inst 3.28.4; Barels, Advysen 78 (25th 

November 1716): Zo dat wanneer iemand by dringende 

nood een anders zaecken op zich neemt ter bestieringe, 

het een aengenomen gebruik is dat hy alleen gehouden· is 

wegens frauduleuse behandelinge omtrent het geen hij 

.verricht heeft;. Westenberg, Principia juris ad D 3.5.12; 

.Wissenbach, Disputationes ad inst imp 39 (thes 1.6); 

Zoesius, Comm ad dig 3.5.5 and 8. 

256 Domat, Les loix civiles 2.4.1.2 (Strahan 1457): Celui 

qu1 s'est engag~ a 1 1 affaire d 1un autre a son inS£U, 

est oblig~ d 1 en prendre le meme soin gue s 1 il ~toit 

Procureur constitu~; car il en tient lieu: et ren

dant.un office, il doit le rendre tel gu 1 il ne soit 

pas·nuisible ou par sa n~gligence, ou par guelqu 1 autre 

fau,teo · Ainsi il sera tenu, non seulement de ce qu 1il 

pourroit y avoir de. sa part de dol ou de mauvaise foi, 

mais·au.ssi du manque de soin. Et quand meme il seroit 

n~gligent en ses propres affaires1 ildoit pour celles 

d 1 un autre dont ~1 s 1 est charg~~ un so~n tr~s- exact, 
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et il r~pondra des fautes contraires ace soin.oo 

257 Domat, op cit 2.4.1.12 (Strahan 1467): Quoique ceux 

gui s 1 ingerent aux affaires des autres soient tenus re

gulierement d 1un soin tr~s-exact o•o Siles circonstan-

) 

.ces sont telles qu 1 il y e11.t de la duret~ d 1 exigerun 

tel $Oin de celui qui auroit ger~ 1 1affaire d 1un autre, 

on pourroit y apporter du temperament, et ne la pas 

rendre responsable des fautes qu 1on ne pourroit.im-

putera une mauvaise foi. Ce qui doit d~pendre de la 

qualit~ des personnes 1 de leur liaison d 1 amiti~ ou de. 

· proximit~, de la nature de 1 1 affaire, de la necessit~ 

qu 1 il y avoit d 1y pourvoir, comme si c 1~toit pour· 

pr~ve nir une saisie ou une vente des biens de l 1abs: ent, 

des difficultez qui pourroient s 1y rencontrer 1 de la 
.. 

conduite de celui qui s 1y est immisc~, et des autres 

circonstances semblables. 

258 Pothier, Appendice 208: o•o Le negotiorum gestor est 

ten~.d 1 apporter a sa gestion le m&ie soin qu 1un man.:.· 

dataire est tenu d 1apporter a la sienne: il est tenu 

·. de m~me qu 1un mandataire1 de levi aut de levissima culp~, 

selon la nature de 1 1affaire. He then refers to .D -3.5.10 

. {quoted in n 245 above) as authority for this prop,osi-

-tion. In 209 he points out that the gestor in some_ ca~ 

, $es.has to apply exactissima diligentia whereas the man

cfatary only has to apply the diligence qualem suis . 
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re.bus adhibere solet. Cf idem, P.andect Iust 3.5.41 

and 51-520 

259 Pothier, op cit 210: Quelguefois m~me le negotiorum 

gestor est tenu des pertes qu'il a souffertes par cas for

tuit. dans la gestion de 1 1 affaire qu 1 il a faite pour 

guelgu 1un. C1est ce gui arrive lorsqu 1 il .a fait pour 

moi et en.mon nom un commerce gue je n 1 avois pas coutume 

de faire. S 1 il n 1 a pas ,reussi dans ce commerce1 et 

qu 1il yait de la perte1 n 1ayant pas approuv~ ce com

mer.ce gu 1 il faisoit pour moi, je pourrai lui laisser la 

perte pour son compte.; 

260 Pothier., op cit 211: Au contraire1 il ya un cas dans 

lequel le negotiorum gestor n 1 est oblig~ d 1 apporter 

gue de la bonne foi ~ sa gestion1 et n 1est pas tenu 

.des fautes qu 1il auroit commises dans sa gestion par 

imprudence ou par imp~ritie. C1est le cas auquel les 

.affaires d 1un absent se trouvant abandonnees J personne 

ne se pr~s.entant pour en prendre soin1 une personne., 

quoigue·peu habile et peu intelligente dans les affa::i.res., 

en auroit entrepris la gestion1 pour ne les pas laisser 

~; 1 1 b. d · a ·. a an on. •o• Lorsque la n~gligence qti 1'il a appor- · 

·t&e ~ sa.gestion est une n~gligence qu 1 il n 1 a pas pour 

ses propres affaires1 de telles fautes sont comprises 

·sous le terme g~n~ral de dol; car c 1est quelque.chose 

de cont:raire ~ la bonne foi, et par cons~,quent une es

, p~ce. de dol., que de n 1 avoir pas des affaires d 1 autrui 
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le.meme soin qu 1on a des siennes. Il est ~vident que 

le· pr~cepte qui nous oblige d 1aimer notre prochain 

comme nous•-memes 1 nous oblige d 1 apporter aux affaires 

du prochain, lorsque nous les g~rons, le meme soin que 

nous·apportons aux notres. Les fautes dont ce negotio.:.. 

rum gestor est excus~ dans ce cas1 sont seulement 

celles qui proviennent du d~faut d 1une habilet~ et 

d 1 une intelligence dans les affaires qu 1 il n 1 a pas, ou 

meme du d~faut d 1un soin dont il n 1est capable. 

261 Automne, La conf~rence du droict franiois avec le droict 

romain civil et canon ad C 2.19.20. 

262 Groenewegen, De leg abrog ad C 2.19.20: Jure Gallico 

negotiorum gestorem non praestare levem culpam tradit 

Autumn o•o at moribus nostris hoc pro ratione circwn

~iarum. judicis arbitrio relinquendum cenSeo. 

263 Van Leeuwen, Cens for 1.4.26.3: Qtiare nee heredem 

de dol:o·tantum et culpa levi, sed et levissima teneri, 

exactissimam que diligentiam praestare volunt o o o Quibus 

etcilSWil fortuitum addunt, cui culpa eius causam dederit. 

Quod quum admodum durum sit, praesertim iis qui mera 

·affectione ducti solius ejus gratia, cujus negotium. 

geritur, ne forte damnum patiatur absens, ad res ejtis . 

. accedunt; nee ad omnes oasus commode applicari possit 

·adeoque, si nee sufficeret ea diligentia, quam quis 

suis rebus ipse adhiberet., absentium negotium facile 

000 



deperirent 2 guomodo etiam argwnentatur Imperator 

(ie _Justinian) • • o judicis arbitrio illud potius pro 

varia negotiorum conditione et qualitate relinquendum 

est, ut earn diligentiam praestet1 quam ipsum negotium 

desiderat. 

264 ·Voet, Comm ad pand 3.5.4: oeo Quibus tam varie pro 

circumstantiarl.im diversitate injure nostro definitis, 

· non d·esunt 2 qui hodie in universum arbitrio judicis 

relinquendum arbitrantur1 qualis in negotio unoquo

que gesto culpa praestanda sit2 pro varia ejus condi

tione ac qualitate. 

265 Schorer, Aanteekeningen over de Inleidinge tot de Hol

landsche Rechts-geleerdheid van Hugo de Groot {Austen's trans 

L~.'tion): o o o doch Van Leeuwen is van gedachten2 . dat de 

bepaalinge aan den rechter moet gelaten worden in welke 

gevallen de onderwinder de schade 2 die door zijne on-

·oplettendheid of onachtsaamheid der zake is toegebracht, 

moet vergoeden. The relevant portion of the Latin text 

reads: alius judicis arbitrio relinquendum putat,·pro 

· rei gestae qualitat.e1 qualis a negotiorum gestore praes

tanda. sit culpa. 

266 19 SC (1902) 1520 

267 At 154-155 {per De Villiers CJ). 
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· ·268 1903 TS 1000 

2·69 At 103 {per Innes C J). To what extent the official 

.permit obtained by the gestor prior to the gestio might 

affect his liability was not considered by the Court. 

This fact, if not a complete defence in its own right,· 

should certainly be considered as strongly indicative, 

of the gestor 1 s bona fides • 

.. 
270 _1930 ~PD 402. 

271. At 407 {per Tindall ·J)o 

) 

272 ·Minister of Justice v Lawrie 1930 TPD 877 at 878 (per 

Tindall J): "In my judgment in the previous appeal I 

dealt with the diligence which is expected of a nego-:

tiorum gestor. Applying the test there laid down I am 

of opinion that the evidence shows that the police did 

not take the precautions for the safe~custody of the 

car which might be expected of a reasonably prudent 

pe_rson under the circumstances. The evidence does not· 

show that the police left any one on duty to look after 

the·car during the night. That being so, in my opinion, 

their failure to put a lock on the gate of the yard 

'discloses a want of that prudence which a reasonably 

careful man might have been expected to exercise 

under.the circumstances." 
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273 1938 CPD 140~ 

274 · At 144-145 ~ Davis .J) o 

275 ·see also Boyce NO v Bloem and Others 1960(3) SA 855 

(T) at 866 D~H • 

• 276 -· Rubin, Unauthorised Administration 59. See also tee 

arid Honor~, The South African Law of Obligations (1978) 

155 (par 434); De Villiers and Macintosh, The Law of 

Agency in South Africa (1981) 277. 

277 D 3.5.25; Pothier, Appendice 215; Voet, Comm ad pand 

3;'5.2. See further notes 65 and 217 above. On the 

question of liabi!:ity when the gestor gives a mandate 

to· a third party to conduct the affairs of the domimis, 

see notes 87-89 above. The transferability of liabili

ty to the heirs of the gestor has likewise already been 

dealt with - seen 207 above. 

· 278 See in general on the rights of the gestor Rubin1' ~

authorised Administration 60-73; Wessels, Contract _ 

_ 3613-3631; De Villiers and Macintosh, The Law of Agency 

in South Africa (1981) 277-279• 

· :279 D 3e5o2 (quidqu-id utiliter in rem eius impenderit oo·o 

habe·t eo nomine actionem); D 3.5.9.1; D 3.5.44 pr;· 
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D 44.7.5 pr; Inst 3.27.1; Domat, Les loix civiles-

2.4.2.3 (Strahan 1470): Si celui gui ager~ 1 1 affai~e; 

d 1 un absent, ya fait des depenses necessaires ou uti-

les, et telles que 1 1 absent h.ri.-meme auroit pu OU du 

faire,. il les recouvrera; Pothier, Appendice 199 and 

219; Pacius, Inst imp 3.27.1: Vero guandam ex bono 

et aeguo dominus obligatur gestori, ut ei restituat im

pensas in_negotia ger~nda factas, guia nemini debet 

officium sul.im esse damnos~; Bohmer, Introd in dig 

3.5.8 (the gestor who utiliter gessit negotium ad in-

. demnitatem conseguendam is ent.i+-.lerl to repetitione im-

pensarum necessarium et utilium); Brunnemann, Comm in 

pand 3.5.2; Arndts, Pand 298 (the gestor has an action 

auf Erstattung des im Interesse des letzten gemachteri 

Aufwandes); Grotius, Inleidinge 3.27.5 (he is entitled 

to be recompensed for gedane kosten); Perezius, Comm_ 
' -

in dig 3.5; Voet, Comm in pand 3.5.8: Praecipue vero 

comparata fuit haec actiio, ut gestor necessarias et utiles 

impensas recuperet; idem, Compend juris ad D 3o5.5; 

- _. Huber, HR 3. 28. 6: De onderwinder heeft contrarie aen-

spraek op des saeks-heer tot weder-eysch van sijn kosten ••• ; 

• Scho_~-~r, Aanteekeningen ad Grot Inl 3. 27. 1-2: ~£.!bus 

(nostris) tamen negotiorum gestori actio negotiorum 

Q_·ro necessariis et utilibus expensis competit; Klug 

arid Klui v Penkin 1932 CPD 401 at 404 ("necessary and 

useful- expenses"). In New Club Garage v Milborrow and 

_- Son 1931 GWLD 86 at 99, reference is made to the gestor 1 s 
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·claim llfor all legitimate expenses connected with his 

care• and custody" but at 99-100 this proposition is 

more clearly defined: "And the owner is bound to 

reimburse the negotiorum gestor for all useful and 

necessary expenses incurred by him in connection with 

his administration of the owner's business II ••• Cf 

Theron v Africa 10 SC (1893) 246; Killian v Reilly 

18 CTR (1908) 159; Meyers v Marks Ltd 1916 CPD 716. 

· See futher, in general, B Biondi, "La compensazione 

nel diritto romario" in Annali Palermo 12 (1929) 161 

sqq; M Kaser, Q_u.anti ea res est. Studien zur Methode 

der Litisastimation im klassischen romischen Recht 

(1935); S Solazzi, La compensazione nel diritto romano 

(1950); Rubin, Unauthorised Admi~ration 65-66; LR 

Caney, The Law of Suretyship (1970) 35 and 136; Wes~ 

.sels, Contract 3613; De Villiers and Macintosh, The 

Law of Agency in South Africa (1981) 277-278. 

280 Pothier, Appendice 199. After discussing the actio di-'

recta of t-,he dominus hP. continues: et reciproguement 

celui dont on a fait 1 1 affaire contracte envers le ne

.. gotiorum gestor 1 1 obligation de 1 1 indemniser des frais 

de sa gestion; obligation semblable a celle gue con-

. tracte un mandant envers son mandataire; et de cette 

obligation natt 1 1 action negotiorum gestorum contra..,. · 

ria que le negotiorum gestor a contre celui dont il a 

gere 1 1 affaire, pour se faire rembourser et indemniser 

des frais de sa gestion. Cf idem, op cit 219. 

388/ ••• 



-388-

281 D 25.1.1 (Ulpianus): Necessariae hae dicuntur, quae 

habent in se necessitatem inpendehdi: ceterum, si · 

nu'lla fui t necessi tas, alio iure habentur; D SO. 16. 79 pr 

·(Paulus): Impensae necessariae sunt, guae si factae 
. . 
non sint, res aut peritura aut deterior futura sit••• 

Cf D 3.5.30.3 and 7; D 3.5.20.2; D 25.1.14 pr. 

(Paulus): Utiles impensas esse Fulcini~s 

ait, guae meliorem dotem faciant, non deteriorem esse 

no~ sinant ••• (a reference to the law of dowry). Cf 

D 3~5.38; D 3.5.44 pr and see Voet, Comm ad pand 3.5.8· 

(in guibus utilibus etiam est sumtus honeste ad ho~s 

per gradus pertinentes factus). 

283 Doma~, Lex loix civiles 2.4.2.6 (Strahan 1473): Les 

·deperises qui auront ete faites imprudement pour une· 

personne qui ne voulut pas les faire, OU qui meme 

.·. I . ne fut pas en etat de s 1_y engager, tomberont sur celui 

guiles aura faites de son mouvement. Comme si, par· 

exemple,· il a fait d.ans une m~son guelgues reparations 

· inutiles, OU quelgue changement gue le maitre ne put 

nine voulut faire.z car il n 1 a pas du 1 1 engager indis-

. ' . . ' :lepense gui lui ftt ' charge. cretement a une a 

r. 

i84 Se~ chapter 2.4 above. 

~85 See th~ authorities quoted inn 173 above and further: 

D J.5.44 pr (Ulpianus): Quae utiliter in negotia alicuius 
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erogantur, in guibus est etiam sumptus honeste ad hono-

res per gradus pertinentes factus, actione negotiorum 

gestortim peti possunt; D 44.7.5 pr (guod utiliter de 

suo impendisset); Grotius, Inleidinge 3.27.5 {the 

gestor has a claim for reimbursement welverstaende in

dien de zake wel is ghelukt, ofte immers zoo beleid, -

.dat.nae ghemeen oordeel van verstandige luiden een goede 

uitkomste daer uit stond te verwachten); Voet, Comm ad 

·pand 3.5.8 {referred to inn 282 above); Groenewegen, 

: . De leg abrog ad D 3. 5. 26 ( 27): si vel ipse praedo utiles 

·impensas repetat ••• multo magis frater, qui ampla 

·. - aedificia aedificavit, impensas, guatenus utiliter 
. . . 

· · in fratris negotia erogata sunt, repetere potest; Pe-

.:_rezius; Comm in dig 3.5: Hine sumptus necessario et 

! u~iliter facti, non voluptatis causa ••• hac actione 

petuntur, in guibus comprehenduntur sumptus ad honores 

et gradus conseguendos utiliter facti; Van der Linden, 

Koopmans handboek 1.15.15.1: Weederkeerig heeft de on-

derwinder regt, om van den eigenaar schadeloosstelling 

wegens de uitschotten, welken hij teen zijnen nutte 

;,~geda.an heeft, te vorderen. 

286 1915 C~D 789. 

287- At 792 {per Gardiner J). 

288- 1932 CPD 401 at 404 (~ Watermeyer J). 
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289 Wessels, Contract 3614, which is preceded by the hea<l,ing: 

IIExpenditure must have benefited the Dominus. 11 

290 . Ori the critic ism of thi.; "benefi t:_theory" see the 

discussion in chapter 2.4 above and the authorities 

cited in notes 182-184 above. It would appear that. the 

"benefit" requirement stems from an erroneous interpre

tation of Voet; Comm ad pand 3.5.10, which interpreta

tion is evidently in conflict.with Grotius, Inleidinge 

. 3 o 27. 5 (correctly quoted by Wessels, Contract 3625 ) .• It 

is respectfully submitted that Wes15els is likewise wrong 

in 3618, where the learned author, relying on Voet, 

. Comm ad pand 3. 5. 9, sugge_1Sts that useful expenses cannot 

be .recovered where it is shown that "the dominus had 

riot in fact been benefited by what was done. 11 

. 291 1939 CPD 360 at 376 (~ Davis J). 

292 See notes 72 and 192 above. Cf Colonial Government 

v Smith and Company 18 SC(1901) 380 at 392-393; Grant's 

Farming Co Ltd v Attwell 9 HCG (1901) 91 at 95; Gouws v 

. Jester Pools (Pty) Ltd 1968(3) SA 563(T) 

293 Wessels, Contract 3617. 

294 See the full discussion of this subject in chapters. 
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5 ■ 3 and 5.6 below. 

295 See the authorities cited inn 189 above. 

2~6 See the authorities cited inn 195 above. See als.o the 

definition of the various forms of impensae in Bro.oklyn 

House Furnishers (Pty) Ltd v Knoetze and Sons 1970(3) 

SA 264(A) at 270H-271A. 

297 D 3.5.2 (Ulpianus): ••• ita ex di verso iustum est, ·.si 

utiliter gessit, praestari ei, quidquid eo nomine abest 

ei vel afuturum est; Liber iuris florentinus (ed Cohn) 

p 50 par 8: alias autem tenetur ille cuius negotiu:m 

est ge3tum non solum ad id guod gestori abest, sed 

ad id guod abfuturum est, Ad id quod abest, ut si in

pendit in rem alterius, ad id quod abfuturum est, ut 

si gestor negotiorum accepit pecuniam sub usuris qua 

gereret negotium; Voet, Comm ad pand 3.5.8 ••• Ad id 

· ut indemnis servetur, ac praestetur, · quod nomine ges-, 

tionis. ei vel abest vel abfuturum est, ne officium ipsi 

·dainnostim sit; Vinius, Comm ad inst 3.28.1: ••• quod abest 

ei ••o aut quid consecutus non sit, quod alias conse-

qui potuisset et guod abfuturum est, veluti si se in 

rem absentis alicui obligaverit; idem, Part iur civ 

2.41; .Noodt, Comm ~d dig 3 ■ 5 (op om 2 p78) (ut ei 

praestetur guidguid eo nomine vel abest ei, vel abfutu

ruin est). 
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"I' 

298 Yan Leeuwen, Cens for 1.4.26.4: Ne autem huic nego,...~ 

tiorum gestori officium suum sit damnosum, tenetur 

et is cujus negotium gestum est, ei qui gessit, uti-

li actione refundere, id, guod ei ratione negotii 

gesti, abest, aut pro eo, quod quandoque abfuturum 

est, indemnitatem praestare tenetur. 

299 . D 3.5.12; D 3.5.30.3 (Papinianus): Qui aliena nego-

tia gerit, usuras praestare cogitur eius scilicet 

pecuniae, quae purgatis necessariis sumptibus superest. _ 

Although the latter text refers only to necessary ex

·penses, it is submitted that the principle will be 

appli~able also to useful expenses. 

300 See the authorities cited inn 96 above. 

301 See the full discussion of this aspect in chapter 3.2 

-- and the authorities cited in notes 223-229 above. 

302 D 3.5.18.4 (Paulus): Non tantum sortem, verum etiam 

usuras ex pecunia aliena perceptas negotiorum gestorum 

:iud~cio praestabimus, vel etiam quas percipere potuimus • 

. Coritra ·guoque usuras, quas praestavimus vel quas ex 

nostra pecunia percipere potuimus qua~ in aliena nego':... 

tia impendimus, servabimus negotiorum gestorum iudicio. 
• ,.,,✓ 

Cf D 3.5.2; D 22.1.37 and see further Brunnemann, 

Comm _in Cod 2. 19. 18 ( usuras repetere po test); Pothier, 

Pand Just 305.59: Et in contraria negotiorum gestorum 

actione usurae veniunt; Voet, Comm ad pand _3. 5 • 8: • • o 
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una cum usuris, guas vel ipse praestitit nomine pe

cuniae, in usum domini ab aliis mutuo acceptae eroga

. taegue, vel ex sua pecunia, in utilitatem domini ex

.. pensa, potuisset percipere; idem, Compendium juris 

ad:D 3.5.5; Huber, HR 3.28.6: De onderwinder heeft 

contrarie aenspraek op des saeks-heer tot wedereysch 

van sijn kosten, schaden en interessen, by het uitvoe

ren van des anderen sijne saken gehadt en geleeden ••• ; 

See also Standard Bank Financial Services Ltd v Taylam 

(Pty) Ltd 1979(2) SA 383(C) at 387H-388A 

· 303 C 2.18.18: Ob negotium alienum gestum sumptuum facto-

rum usuras praestari fides bona suasit: quo iure con-

tra eos etiam, quorum te necessitate compulsum nego

tium gessisse proponis, per iudicium negotiorum ges

torum uteris. Cf Domat, Les loix civiles 2.4.2.5 

(Strahan 1472): Si pour ces depeses celui qui les a 

faites a ete oblige OU d 1 emprunter a interet, OU d~ 

faire une avance qui lui soit a charge, le maitre de 

l'affaire sera tenu des interets des sommes avancees, 

guand meme celui qui les a fournies auroit ete oblige 

par guelgue necessite a se charger du soin de cette 

affaire. 

304 _D 3.5.2. See also the authorities cited in note~ 297 

_and 298 above. 

305 · i.161,inaeus, Tractatus contractuum et usurarum redituw'n-
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que pecunia constitutorum 49.350 (op om 2 col 1394): 

••• ei gui utiliter gessit negocia, adiudicantur usu-

rae. On the utiliter-requirement see chapter 2.4 above. 

· 306 Liber iuris florentinus (ed Cohn) p 52 par 9: tenetur 

' ille ei cuius sunt negotia ad usuras habita tamen ra-

tione et compensatione commodi quod est ex gesto·ne-

gotio et dampni quod est ex usuris: si enim plus one-

rant usure guam iuvent negotia, non tenetur. 

307 Seen 189 above. 

308 Decisien et resolutien van den hove van Holland no 91 

(1604). There appears to have been a similar decision 

in the Hof van Utrecht on 20th September 1602, as re

ported in the Holl Cons vol 6 no 121 (p 581-583)0 The 

sub-heading to the opinion reads (p 581): Aan iemand 

die iet voor een antler heeft .uitgevoert, moet men alle 

zijne uitgeschoten en onkosten betalen, met interest. 

With reference to the said decision it is then pointed 

out that judgement should be given met de interessen 

van dien sedert dat die gedebourseert zijn. 

309 :Groenewegen, De leg abrog ad C 2.19.18: Nostris et Gallo

rum moribus ·sumptuum factorum usurae negotiorum gesto-

rum actione non praestantur nisi a tempore litis con-

testatae.. For French law he relies on Automne, La con,fe

. rence du droict frans,ois ad D 3.5.37(38)0 
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. 310 ·· Voet; Comm ad pand 3.5.8: ••• Hodie tamen ad sumtuum· ero-

gatorum usuras non a tempore erogationis, sed litis .con

testatae, condemnari eum, cujus negotia gesta sunt, com-

muniter receptum est; idem, Compend juris ad D 3~5-8: 

Usuras vero impensarum nullus gestor exigere potest, 

nisi·a tempore litis contestatae: quod fere generaliter 

in omnibus causis_obtinet. 

311 Schorer, Aanteekeningen ad Grot Inl 3.27.1 notes 2-3: 

Imo et usuras a tempore litis contestatae, rendered 

in Dutch as follows: 0ok kan een onderwinder interessen 

rekenen; . zoodra de betaalinge in rechten is geweigerd 

{na liiiskontestatie)o 

312 .Vari der Keessel, Prael ad Grot 3.27.5 (vol 5 p 240): 

Si ad negotium alterius gerendum propriam pecuniam.ad"'."' 

hibuerit gestor, eius guogue usuras iure romano con-

segui poterat. L.18 C de neg gest. Sed illud de .iure 

.hodierno negat Groenewegius add 1. nisi post litem 

' contestatam. Sed contrariam sententiam recte tuetur,· 

et ex d. 1. 18. C. tamguam certum ius docet Iurisconsul-. 

tus in De Holl Cons 6 D St cons 121 f p 581 et it~ 

guogue decidit Curia Hollandiae, in De decis en res 

vari den hove n 91 {seen J08 above); Van der Linden, 

·suppl ad Voet 3.5.8. Cf Donellus, Comm de jur civ 

1.5 .J 6. 12: o.. Sed repetet etiam pecuniae a se impensa·e 

usuras, non ex mora, sed statim, si vel eas praestitit, 

vel ·cum consequi posset, non est consecutus. 
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313 · Wess~ls, Contract 3626. 

314 .Rubin, Unauthorised Administration 66. 

315 D 3.5.2. See also Donellus, Comm de jur civ 15.16.12; 

· Grotius, Inleidinge 3.27.5; Voet, Comm ad pand 3.5.8; 

··_ Van.Leeuwen, Cens for 1.4.26.4; Vinnius, Comm ad Inst 

. 3.28.1; New Club Garage v Milborrow and Son 1931 GWLD 

86 at· 99-100. Lee and Honore, The South African Law'. 

of Obligations (1978) 156:(par 435) point out in this 

regard: "The negotiorum gestor is entitled to an ·in-

demnity, not damages. Indemnity is taken to include 

compensation for what he would have earned had he not 

been engaged in managing the principal 1 s affairs." 

Cf De Villiers and Macintosh, The Law of Agency in-

South Africa (1981) 277. 

316 He'ineccius, Recitationes in elem iur civ sec ord inst 

3.28·.969(negotiorum gestio is a contractus gratuitus); 

idem, Elementa iuris civ sec ord pand 3.5.445 (gratis 

et sponte suscipit); idem, Elem iur civ sec ord inst 

3.-28.969; idem, Elem iur nat et gent 1.13.348 (ultro et 

gratis); Hopfner, Comm iiber die heinecc Inst 30280938; 

Stry~, Usus mod pand 3.5.4; Huber HR 3.28.6 (loori of 

· saiar1s kan hy niet eyschen); Van der Keessel, These.s 

selectae 771: Negotiorum gestionem apud nos guogue 
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.. regulariter esse gratuitam cum ratio juris civilis apud 

no-s recepti ••• tum affinitas ejus cum mandato satis· 

probare videntur; idem, Prael ad Grot 3.27.1{quoted in 

n320 below); Utrechtsche consultatien 1.123.42: Sic 

negue tutoribus ratione suae administrationis salariurn 

debetur ••• nee negotiorum gestoribus. 

317 Van Leeuwen, Cens for 1.4._24.13 n 1: Si negotiorum ges

tor erat solitus recipere salarium pro rebus a se gestis, 

itidem et ille, cujus negotium gestum fuit, salarium pro 

·. aciniinistratione suarum rerum cqncedere solebat, omnino 

salarium est praestandum; secus tamen erit, ubi neque 

• gestor accipere, neque is cujus negotium est, salarium 

praes:tare assueverat. 

318 Gro:tius, .!!!leidinge 3.27.6 {quoted inn 53 ·above) and 

.7; .· .. · Schorer, Aanteekeningen ad Grot Inl 3. 27. 6. See 

discussion of the so--'called· "salvage cases" in chapter 1.2 

above. 

319 Vaf1: Bynkershoek, Quaest jur pub 1.5 {op om 2 p 171-173 

· at 173): Sed an dominus vindicabit a recuperatore,: ·non 

.soluto servaticio sive praemio recuperationis? Absgue 

ulla mercede pro operis et impensis,· recuperationerti 

·factis? Id vero aeguitas, juris gentium magi~tra, · non 

·.· patitur.· Haec postulat, ut detur sevatic:i.um, sive 

praemium, sive merces,· guocungue nomine appellar~ placet. 

Recuperator sevavit navem et merces, aliogµin domjno 
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perituras; cur sine spe mercedis, se objiciet peri-

culo? Cur pro re aliena pugnabit tamquam pro ari.s 

et focis? Cur arma virosque adhibebit, atque oleum et 

operam perdet? Utiliter utique gessit negotium domini, 

et pro impensis in recuperationem factis, ipsa nego-

tiorum gestorwti actio ipsi praesto erit. Aliam actio-

nem,.guae recuperatori competeret, ipse non novi, 

•· si ex regulis juris Romani res esset definienda et 

cum· haec · actio etiam hodie ad mercedem porrigatur ••• 

et eo quoque jure utamur, hac sola etiam hodie defungi 

licet cum ad impensas, tum ad mercedem. 

320 Van der Keessel, Prael ad Grot 3.27.1: ••• Sane Bynkers-

hoekius ••• ait hanc actionem etiam hodie ad mercedem 

I 
porrigi •o• et nos eo quoque iure uti; quae verba Viri 

~plissimi tam sunt generalia, ut de quolibet negotio

rum gestore intellegi possint, quamvis ibi de illis 

proprie agat, qui navim ab hostibus captam recupera~unt, 

et praemium periculi et laboris merito sibi dari postu-

lant, _et-quibus non minus quam illis, qui res naufragas 

colligunt, servaticium praestandum_est ••• An autem et 

, ~tr·a hunc casum negotiorum gestor salarium petere possit, 

valde dubitaverim, cum salarii exactio contraria sit:; 

· naturae huius negotii, quod ex benevolentia et amicitia 

oritur, et causa cur actionem gestori promiserit le~ 

in eo sit, ne officium eius ipsi sit damnosum, non ut 

·ex a_dministratione sponte suscepta aliquid lucretur; 
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quae natura rei ex iure Romano apud nos guogue recep

, tae cuni non sit mutata1 non videtur · apud nos aliud 

· iuris esse debere. 

:321.· See· ·_also the discussion in Rubin, Unauthorised Admi-

322 193~ CPD 360 at 370-372 • 

. 323 At 3.7 2 (per Davis J) • 

· .324. Cf Nortj e en •n Ander v Pool N 0 1966 ( 3) SA 96 (A) at · 

121 A-B; Skyword (Pvt) Ltd v Peter Scales (Pvt) Ltd 

1979(1) SA 570 (R) at 573F-H; Standard Bank Financial 

Services Ltd v Taylani (Pty) ~ 1979(2) SA 383(C) at 

392E..:.H. 

325 9 HCG (1901) 91 at 95. 

·326 21.SC (1904) 156 at 162. 

327 ·cf Killian v Reilly 18 CTR (1908) 159 at 160. 

328 •._Wessels, Contract _3627. 

329· 18 SC-(1901) 31 at 35-,(~ Buchanan AC J). 

400/ • •• 
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330 See also The 11Mangoro. 11 Union Government {Railways 

a~d Harbours) v New Transvaal Chemical Co Ltd; . Cha

rente St'eamship Co Ltd v New Transvaal Chemical Co 

Ltd 1913 WLD 60 at 68 (per Ward J): "The Court has· 

po take into consideration the cond~tion under which 

the services were rendered. The degree of risk and 

peril incurred by the salvors; the degree of labour 

· and skill exerted by them; the value of the vessels 

_empioyed; the loss occasioned, either through injury 

or·delay, to the salvors; the degree of danger to 

which the salved ship and its cargo were exposed, 

a9d its value." Cf Associated Boating Companies v 

Baardsen. In re The "Lief" 12 SC (1895) 330; May2 

v The Master "Harry Escombe 11 and Others 1920 AD 187; 

SA Railways and Harbours v Wilcock NO 1935 CPD 489; 

·Heimdal Steamship Company of 1912 Lt'd v Union Govern

ment; Steamship Company Svendborg Ltd v Union Govern- -

ment; East Asiatic Company Ltd v Union Government; A/S 

,Motor Tramp v Union Government 1951(3) SA 899(N). See 
. . . . 

· further· notes 53 and 54 above. 

3 31 .. - D · 3. 5 ~ 2 ( vel etiam ipse se in rem absentis alicui 

~bli~averiti habet eo nomine actionem). Seen 38 above. 

-
332 >Dorttat, Les loix civiles 2.4. 2. 2 (Strahan 1469): Celu:i de 

· gui l'affaire a ~te bien conduite est oblige en~ 

celui ~ en a pris le soin, de le d~gager et desinte-
•, 

resser·des suites de son administration; comme d 1 acquitter 

401/ ••• 



I. 

-401-

.. pour 'lui ce qu' il a promis, de 1 1 indemnifer des engagemens 

' OU ·il est entre, et de ratifier ce qu'il a bien gere • 

. on the. question of ratification by the dominus of the 

acts-of the gestor, see the discussion in chapter 1.2 

and the authorities cited in notes 73-86 above. 

333 • .. Pothier, Appendice 228: Le second obj et de cette action 

· est la · decharge que le negotiorum gestor a dr·oi t de 

demander des obligations qu 1 il a contract~es pour sa 

-gestion. Par exemple, s'il a fait des marches avec des 

ouvriers pour des reparations aux maisons de la per-

sonne dont il faisoit les affaires, et qu 1 il se soit 

:~ige en son propre nom par ces marches a en payer le 

pri~~ la personne dont il a fait les affaires, pour lui 

procurer la decharge qu 1 elle lui doit de ces obligations, 

·'doit lui rapporter OU la quittance des creanciers envers 

qui le negotiorum gestor s 1 est oblige, ou une decharge 

par laquelle ces creanciers acceptent pour debitrice 

-·en sa place la personne dont il a fait les affaires, 

et le dechargent. Faute par cette personne de rapporter 

au'negotiorum gestor, ou la quittance, ou la decharge 

des creanciers envers qui il s 1 est oblige; il peut la 

po_ursui vre pour le paiement des sommes qu' il s I est 

oblige.de payer; pourvu·neanmoins que ce negotiorum 
. . . 

gestor ne se soit pas, par sa faute, oblige a pl~ 
. . . 

·. gu' il n' etoit necessaire pour sa gestion; car la personne 

.dont · il a fait les affaires nese seroit oblig~e de 1 1 indemni-

ser gue jusqu 1 a concurrence de ce qui etoit necessaire. 
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J 34 ._ · _On the ·prerequisite of utili ter coeptum see chapter 

2.4·above. 

335 Van Leeuwen, Cens for 1.4.26.4. The initial portion 

of this text has been quoted inn 298 above. Van 

Leeuwen then proceeds to define the terms abesse and 
I. 

abfuturum esse as follows: abesse intelligitur, non 

. ·Solum guod de suo erogavi t, sed· quod propter gest!.,__ 

causam consecutus non est, quum alioqui consequi po:.. 

tuisset ••• Abfuturum, in quod se propter negotium' 

obligavit. 

336 Grotius, Inleidinge 3.27.5: Wederom heeft den onder

• winde~ recht, om van de ghene wiens zaecken hij heeft 

onderwonden, bevrijd te werden van alle verbintenissen 

_daer door met anderen aengegaen • •.; Voet, Comm ad pand 

3.5.8; idem, Compendium juris ad D 3.5.5: Contraria 

-gestori competit adversus dominum, ut indemnis servetur, 

. ne officium damnosum sit; Van der Linden, Koopmans hand-

boek i.15.15.1: Weederkeerig heeft de onderwinder regt, 

om van den eigenaar schadeloosstelling wegens de uit-· 

· ___ schotten, welken hij ten zijnen nutte gedaen heeft,. te 

vorderen. Cf Arndts, ~ 298: the gestor has an ac'-
·'N' 

tion auf Befreiung von eingegangenen Verbindlichkeiten • ., 

337 New Club Garage v Milborrow and Son 1931 GWLD 86 at 100 

(per Hutton J): "And the owner is bound ••o to indemnify 
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him against all obligations incurred by him on account 

of this claim•••" See also Wessels, Contract 3628; 

Rubin, Unauthorised Administration 69-70; De Villiers 

and Macintosh, The Law of Agency in South Africa (1981) 

·. 278. On the relationship between the dominus and third 

parties with whom the gestor has contracted, seen 85 

above. 

· 338 See ·in general Wessels, Contract 3629; Rubin, ~'

thorised Administration 64-65; De Villiers and Macintosh, 

The Law of Agency in South Africa (1981) 279. 

· .339 D 12.6.33 {nullo alio modo guam per retentionem irnpen

sas servare posse); Noodt, Prob jur civ 3.9 {op om 1 

p 53-54); idem, Comm ad dig 3.5 (op om 2 p 76.).- nf· 

Voet, Comm ad pand 16.2.20; Schorer, Aanteekeningen· 

-2.3.5 {notes 11 and 12). 

340 Christinaeus, Practicarum guaestionum decisiones ad 

C 2_.19:, dee 113: Cum guidam rem alterius emisset, ut 

. earn domino restitueret, quae ab hostibus depraedata erat, 

. quaesitum fuit: an haberet actionem contra verum do

minum ad restitutionem pretii et interesse? Resolutumgue 

. fuitguod sic: guia cum hostes tempore belli alterius 

castrum occupant, et a domino expelli non possunt, si 

· vicinus •. suus, qui exinde damnum aliguod patitur, idem 

castrum recuperet, tenebi tur ei dominus res ti tuere .irn-
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pensas, quas in recuperando fecit, nee antea tenetur 

·ei ·castrum restituere. 

341 19JlGWLD 86. 

342 . At 100 (~ Hutton J). 

343 .Cf Hochmetals Africa (Pty) Ltd v Otavi Mining Co (Pty) 

Ltd 1968(1) SA 571(A). 

344 See.the discussion in chapter 5.6 below. 

345 .. See. especially United Building Society v Smookler•·s 

Trustees. and Golombick' s Trustee, 1906 TS 623 at. 627 

· arid Brooklyn House Furn:fshers (Pty) Ltd v Knoetze and 

Sons 1970(3) SA 264(A) at 270F and 271C. See further 

· ·. Gil.lingham v Harris and Morgan 1905 TS 94; Killian. v 

Reilly 18 CTR (1908) 159; Holmes Garage Ltd v Levin 

i924GWLD 58; Anderson and Co v Pienaar and Co 1922 

• TPD 435; Colonial Cabinet Manufacturing Co v Wiid 

1927 CPD 198; Land Bank v Mans 1933 CPD 16; Ploughall 

{Edms) Bpk v Rae 1971(1) SA 887(T); Howes and Clover 

{Pty) Ltd v Ruskin and Others 1978(1) SA 99{W); Standard 

·. Bank.Financial Services Ltd v Taylam (Pty) Ltd 1979(2) 

SA 38J(C). at 393A; Randalia Bank Bpk v Pieter Nel Mo.:... 

tors· (Edms) Bpk 1979(4) SA 467(T); D Glaser and Sons 

(Pty). Ltd v The Master and Another NO 1979(4) SA 780 
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(C); Soane v Lyle NO 1980(3) SA 183(D) 

346 1913 NPD 112. 

347 S~e chapter 6.8 below. 

34.8 . At 117 (per Broome J) o 

349 .on the gestor 1 s duty to complete the negotiorum gestio, 

se.e chapter 3. 1 above. 

350· See the authorities cited in notes 207 and 215 aboveo 

, 351 On the relationship between negotiorum gestio and ~- .,, 

datum seen 19 above. See also the full discussion 

of·ratification of negotiorum gestio in chapter 1.2, 

together with notes 73 to 86 above. 

352 See chapter 3.4 above. 

353 On the longi temporis praescriptio see DH van Zyl,. 

Geskiedenis en Beginsels van ·.die Romeinse Privaatreg ( 1977) 

146. The period of time required for this form of 

.· prescription was ten years inter praesentes and twenty· 

years inter absentes. See C 7.35.7 (c·f .. C 7.33.12) and 

Inst. 2 .• 6 pr and 12. 
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354 c·2.18.8: Adversus eos, gui negotia tua gesserunt.z. 

negotiorum gestorum iudicio civiliter consiste: nee 

. <tibi oberit,· si propt.er occupationes militares earn 

litem tardius fuisses exsecutus, cum hoc genus actio-

._nis longi temporis praescriptione excludi non possit. 

355 Brunnemann, CoIIllJl in. cod 2.19.8: Negotiorum gestorum 

actio est perpetua, nee viginti annis praescribitur;· 

sea demum triginta annis, guibus omnis actio in per-· 

sonam, qualis haec etiam est, praescribi potest. - The 

Codex text he refers to is C 7.39.3. 

356 ~othier, Appendice 203 (with reference to D 3.5.5.14 

{6.12) and D 3.5.7(8)): ••• Cela sur-tout doit avoir lieu 
''' 

lorsquela dette gue·me devoit celui qui s 1 est immisce 

~ la gestion de mes affaires, ~toit une dette sujette 

a se ,prescrire par un certain laps de. temps, et . dont. 

_le temp$ de la prescription n'a ~t~ accompli que pen~ 

dant 1~. temps de sa gestion. Si, contre la demande gue 

je lui ferai de cette dette, il m1 oppose la prescrip~ 

:tion, je lui r~pliguerai gu 1 il n'est pas recevable l 

1 1 opposer, parcegue s 1 etant immisc~ a la gestion de mes 

affaires, il ~toit oblige de l'exiger pour moi de lui-

·. m~me avant qu 1 elle fut prescrite. 

• 357 .· 1955(3) SA (A) at 358B-359E. 
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•358 Rubin, Unauthorised Administration 59 and 73. 

359 · De Vos, Verrykingsaanspreeklikheid 194. 

360 See.De Vos, Verryki~gsaanspreeklikheid 194-195. Cf 

Rubin,· Unauthorised Administration 59: "It is sub

·. initted that, since the basis of the dominus I right 
. . . 

·of action is an administration ":hich has taken place 

without his knowledge, the right of action will 

ac.crue, not on the date when it took place, but on 

the date when the dominus first became aware of it" 

. (s_ee ,section 7(1) (d) of the Act). At 73 Rubin says, 

in.respect of the actio contraria, that it accrues on 

' the date on which the gestor has completed the™-

tio. 

361 In:terms of section 16(2) of Act 68 of 1969, the old 
. . . 

Act,·18 of 1943 is still applicable where ·the claim 

arose before the commencement of the new Act, namely 

1st December 1970• 

362 See De Vos, Verrykingsaanspreeklikheid 195. 

363 ·See the reference to Williams' Estate v Molenschoot 

and Schep (Pty) Ltd 1939 CPD 360 in chapter ·2.4 and 

notes· l 91-i~2, above. 
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364 .D 12.6.14 .{Pomponius): Nam hoc natura aequum est ne-

minem cum alterius detrimento.fieri locupletiorem • 

. See also D 50.17.206 {Pomponius): lure naturae aeqil.um 

est·neminem cum alterius detrimerito et iniuria fieri 

locupletiorem. 

365 ·j.G Lotz, "Enrichment" in LAWSA 9 {1979) 46 {par,,62): 

·"The· .term 'enrichment' is used to describe the situation 

which occurs when one person's estate is increased un...; 

justifiably at the expense of another. From the fa'~t 

of such increase an obligation arises in certain cir

curilstances in terms of which the person whose estate 

has been increased has a duty to restore the increase 

to the person at whose expense the increase has taken 

place. Enrichment is therefore a source of obligation." 

W de Vos, Verrykingsaanspreeklikheid 2, ~e.fines enri9h- .· 

~en~ liability as: 11 n aanspreeklikheid of verbintenis 

· wat ontstaan .deurdat een persoon se vermoe ten koste 

· van •n arider se vermoe vergroot is, sonder dat daar •n 

grond. is wat die reg as afdoende beskou vir die ver""". 

· _·skuiwing van waarde en wat die verrykte verplig om so

dan:ige verryking aan die verarmde af te gee." 

_366 .·· The condictio sine causa sometimes occurs as generalis 

or.~pecialis - see De Vos, Verrykingsaanspreeklikheid' 

28~35; 67-78. Roman law also developed the actio de,· 

· . i11- rem verso as an enrichment action, with much the same 
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function as a condictioo Of some interest in this re~ 

gard ar.e the so-called "praetorian" enrichment actions 

directed mainly at the recovery of the actual enrich~ 

·. ment ~s at the time of litis contestatio. See Van Zyl, 

. Saakwaarneming 9-10. 

· 367. · This was, more particularly, the case in eighteenth 

·century Dutch practice, as appears from a number of 

·decisions of the Hoge Raad as reported by Van Bynkers-

hoek in his Observationes tumultuariae and Pauw in 

.. his Observationes tumultuariae novae. See De Vos, 

Verrykingsaanspreeklikheid 100-107. See also R Feen

·stra,· "De Betekenis van De Groot en Huber voor de Ont

wikk_eling van een algemene actie uit ongerechtvaardig

de verrijking" in Opstellen Verdam (1971) 137-159. 

·. 368 1966(3) SA 96(A)o 

. 369 ·· Se~ the criticism of this judgement in De Vos, loc cit'; 

· ·· idem, 11 Vaarwel aan die Algemene Verrykingsaksie II in 

A j (1965/1966) 269 sqq; J E Scholtens, "The General 

E_nrichment Action that Was II in SALJ 83 ( 1966) 391-402; 

J C van der Walt, 11 Vonnisbespreking: Nortje en ·n Ander 

v Pool NO 1966(3) SA 96(A) 11 in THRHR 29 (1966) 374::..380. 

370- See in general on liability for unjustified enrichment 
' ' 

D~ Vos, Verrykingsaanspreeklikheid (1971); D G John, 
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•n. Oorsig · van OnregveI'.dige Verryking as Gedingsoorsaak in 

die Suid-Afrikaanse Reg (1951); JG Lotz, "Enrichment" 

in LAWSA 9 (1979) 45-66 (par 62-101). From the compa~ 

rative point of view see JP Dawson, Unjust Enrichment. 

A Comparative Analysis (1951). 

371 .See·Cujacius, Ad Africanum tractatus II, ad L si eum 

servum 23 de. reb cred (vol 5 col 26-27): Quaero an in 

hac specie concurrat condictio sine causa cum actione 

negotiorum gestorum: quod videtur • • • Sed non ut verum ' 

est cum actione negotiorum gestorum concurrere certi 

coridictioneni ieneraTeni o' ~ .- -ita veruni esse ·arbitror ·con..: 

cµrrere actionem neg gest cum condictiorie sine causa, 

nam haec condictio datur ex bono et aequo, deficiente 

igitur justa actione; Van der Keessel, Dictata ad inst 

3.28.5: Uti aequum non est aliquem cum alterius damno 

fieri locupletiorum et ab altera parte· officium suwri ne~ 

mini debet esse damnosum, sic merito receptum ut nego-

. tiorum gestor dominium negotii sibi habeat obligatum .·· 

actione negotiorum gestorum contraria ad restituendum 

onine quod occassione negotii ., administrati impendit, 

vel inquod sese obligavit, dummodo impensae ab initio 

utiliter fuerint factae, licet forte postea nullum ex 

iisdam commodum ad dominium perveniat. A similar im

·pression appears to be created in the decisions of 

· . .L l?erera (Private) Ltd v Vos N O and Others 1953(3) 

SA 450(.A) at 465 and Lodge v Modern Motors Ltd 1957 

( 4 ) SA 103 ( SR) • 
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'372 On the actio negotiorum gestorum as an enrichment ac- · 

tioh see in general DH van Zyl, Die Saakwaarnemings

aksie as ~errykingsaksie in die Suid-Afrikaanse Reg 

(1970) (abbreviated: 11 Saakwaarneming 11 ) (reviewed by 

W de Vos in THRHR 34 (1971) 95~98; CG van der Mer

we in SALJ 88 (1971) 251-252); W de Vos, Verrykings

aanspreeklikheid in die Suid-Afrikaanse Reg (1971) 

{abbreviated: "Verrykingsaanspreeklikheid 11 ) 38-41, 

78...,81, 190-195; D G John, ·n Oorsig v-an Onregverdige 

Verryking as Gedingsoorsaak in die Suid-Afrikaanse 

· Reg (1951) 18-88, 133-141; Rubin, Unauthorised Adminis

. tration 42-48, 70-73; J G Lotz, "Enrichment" in LAWSA 

· 9 (1979) 56-68 (par 78-82). See further: Schlossmann, 
0 

"Uber die sog actio negotiorum gestorum ad exempium in

stitoriae actionis und die utilis actio de in rem verso" 

. in Jher Jahrb 28( 1889) 287 sqq; M H Bregstein, Onge- . 

gronde Vermogensvermeerdering (1927) 113-116; Wessels, 

Cont.ract 3572; J E Scholtens, "Negotiorum Gestio and 

Unjust Enrichment" in SALJ 68 (1951) 134-137; B 

Kupisch, Die Versionsklage (1965) 27-30, 54-91, 98-113, 

124..;.1 ~-~; W de Vos, 11Miskenning van Negotiorum ~estio II 

irt-THRHR 28 (1965) 229-231; T Mayer-Maly, 11 Probleme 

der Negotiorum Gestio" in ZSS 86 (1969) 416-435; Avon 

. TuhJ'.', Actio de in rem verso. Zugleich ein Beitrag zur. 

·Lehrevon det;" Geschl:lftsfilhrung (1970); J Neethling, 

l'Negotiorum Gestio of Verryking? 11 in THRHR 33 ( 1970) 

' 2:8b- 284; R Feenstra, "De Betekenis van De Groot en Huber 
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voor de ontwikkeling van een algemene actie uit onge

rechtvaardigde verrijking" in 0pstellen Verdam (1971) 

137-159; idem, "Die ungerechtfertigte Bereicherung in 

dogmengeschichtlicher Sicht 11 in Ankara University Law 

Journal 29 (1973) 289-305 at 295-298; B Beinart, 

"The English Legal Contribution in South Africa: The 

Interaction of Civil and Common Law" in AJ (1981) 7-63 

at 54. 

373 The pupillus (or pupilla) was a sui iuris person un-

-der·the age of puberty, namely fourteen years in the 

case of boys and twelve years in the case of girls: 

such per·son I s interests were protected by a guardian 

·(tutor} in accordance with the principles of tutela im-

. puberum. Where the age of puberty was passed but the 

age .of majority (twenty five years) not yet reached, 

the said person was termed a minor and was assisted by 

a•curator in terms of the principles of cura minorum. 

See Van Zyl, Geskiedenis en Beginsels van die Romeinse 

Priv~atreg (1977) 107-116. 

374 D, 26.8.1 pr (Ulpianus): ••• divus Pius Antonimus rescrip-

sit iure pupillam non teneri, sed in quantum locupletior 

f acta est dandam actionem ••• ; D 26. 8. 5 pr ( Ulpiamis) : 

·••• naturaliter tamen obligabitur in quantum locupletior 

factus est: nam in pupillum non tantum tutori, verum 

cuivis actionem in quantum locupletior factus est dandam 

diyus Pius rescripsit. See further D 3.5.3.4; D 3~5-5.2; 
\ 
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.D 3.5.5.8; D 3.5.33; D 3.5.36 pr; C 2.18.i {gene

·rai referred to as C 2.19.2). On the rescriptum of 

Antoninus Pius see the important contribution of L 

Labruna, Rescriptum divi Pii. Gli atti del pupillo 

sine tutoris auctoritate (1962) (reviewed by W Gordon 

· in JRS 54 (1964) 214-215; F Wieacker in Iura 14 (1963) 

316-323; M Kaser in ZSS 80 (1963) 491-501; M Tala-

ma,nca•in Labeo 10 (1964) 83-90). Cf H Siber, "Das an

gebliehe rescriptum divi Pii Uber Bereicherungsklagen 

gege~ Mundel" in ZSS 53 (1933) 471-477; E Albertario, 

IIA proposito di obligatio naturalis" in Studi Alberta

rio 3 ( 1936) 55 sqq. See in general on the liability

of the pupillus and minor in Roman law in respect of. 

negotiorum gestio, Van Zy4 Saakwaarneming 12-22; S 

Solazzi, "Le azioni del pupillo e contrail pupillo 11 

in BIDR 23 (1911) 119 sqq; idem, Curator impuberis 

(1917); G Pacchioni, "Di alcune probabili interpola-

. zioni nel titolo De negotiis gestis" in Scritti Chironi 

(1915) 211-217; C Ferrini, "La .1 negotiorum gestio' · 

~:favore di µn incapace" in Opere Ferrini 3(1929) 

235-241; A Ascoli, 11 L 1 actio negotiorum gestorum directa 

.contro il pupillo" in Studi Bonfante 2 C1930) 681-686; 

E Albertario, "La responsabilitl del pupillo derivante 

dal ·suo arricchimento per gli atti compiuti senza 1 1 auctori

tas tutoris" in Studi Albertario 4 (1946) 339 sqq (~sp 

339-366); M Talamanca, "La responsabilita del pupillo 

· riei limiti dell 1 arricchimento" in Labeo 10 (1964) 83-90; 
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.J AC Thomas, 11 Naturalis obligatio pupilli" in Festgabe 

von LUbtow (1970) 457-479• 

375 Summa trecensis 2.8.4. Cf Tractatus de equitate (ed 

Rota) 9.4. 

· 376 See ch~pter 2.4 above. 

377 · Rogerius, Swnma codicis 2,o 10. 8 ascribes the limited 

liability of the pupillus to a privilege accorded the 

· dominus (favor domini) or a prejudice falling to the 

· gesto r ( odiwn gerentis). Azo I s attitude is that the 

·• pup illus should be liable because of the utili tas he 

.derives from the gestio: see Azo, Leet.sup cod 2.1g.4: 

·'.~.~get neg gest si expendit in utilitatem pupillae 

e~ facta est locupletior. Cf his Leet sup cod 2.19.2 

and 2.19.10. See further 0dofredus, Leet sup cod 2 •. 19.2 

and cf his Leet sup dig vet 3.5.3.4 and 3.5.5.2; Roffre-

., dus, De contraria actione neg gest; Liber iuris flo

rentinus 4.4.5 and 8; Lo Codi 2.8.7-8 (ed Fitting) •. 

. These and other texts are discussed in Van Zyl, Saak

waarneming 40-42. 

378 Revigny, Leet sup dig vet 3.5.5.2. Cf J Faber, Brev in 

·. · cod 2. 19. 2. See Van Zyl, Saakwaarneming 51. 

379 .·:See,.· among the commentators, Angelus, Comm in cod 2.19. 2; 

415/ ••• 



-415-

Butrigarius, Leet sup cod 2.19.2; Castrensis, Comm in 

Fulgosius, Controv forens 12.23; 

Baldus, Comm in dig vet 3.5.3.4 and 3.5.5.2; Tartagnus, 

Comni in cod 2.19. 2. The French writers are represented 

by Cujacius, ~ 13.7 (op om 3 p 365 sq), who suggests 

that pupillus in D 3.5.3.4 should read pupilli, a view 

which cannot be accepted. See further Rebuffus, Tract 

var de except n 722 and 730; Duarenus, Op om in-tit 

de cond indeb cap 6; Donellus, Comm_ de iur civ 15-.15, 10 

and 15.16.13; Gothofredus, Op minora, de div reg iuris 

206 (col 1228); A Faber, Rationalia in pandectas 3.5.3.4. 

380. See Pothier, Pand lust 3.5.4 and 23; idem, Appendice 173. 

38l,, Pothier, Appendice 224: ••. Il n 1 en est pas de meme 

. des guasi-contrats. Les obligations que les quasi-

·. contra ts produisent, etant formees sans le consente- · 

. ment des personnes qui les contractent, il est indif-

ferent que les personnes qui les contractent soient 

capables ou non de donner un consentement valable, pµisgue 

c 1 est sans leur consentement qu 1 elles contractent ces 

obligations. See in general on the commentators arid 

French development between 1500 and 1800 Van Zyl, ~

waarneming 56-57 and 63-64. 

382 Thomasius, Diss acad 2.40-81: ••• doctrina illa et aequi

. tate naturale et principiis iuris Romani et regulis -· bonae 

'interpretationis repugnare, atque ideo in praxi vel nullum 

hab:ere usum vel certe nullum habere debere ••• Coilclu-
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dainus igitur: in actione negotiorum gestoruni nullain 

e~se inter pupillum et adultum differentiam, sed {1) 

pupillum negotia gerentem teneri etiam de damno data 

ultra,·quam ipse locupletior factus est; (2) adul-

tum,· cuius negotia gesta sunt, aeque teneri saltem in• 

id, in quod locupletior factus est, non ulterius. 
/ 

383· Kohler, "Die Menschenhilfe im Privatrecht" in Jher 

Jahrb 25 (1887) 1 sqq at 144: Die Conseguenz ist die, 

dass der Pupill, dessen Geschafte gefilhrt werden, nur 

· .bis .zur Bereicherung haftet - ein Satz so unrichtig 

1 
so zweckwidrig und gegen das eigene Interesse des Pu

pi-llen verstossend, dass man ihn dringend aus dem ro:... 

·mis.chen Rechte hinwegwiinschte. 

·.. . ; . 

· 384 See Cocceius, Introd ad Grot illustr 12.5.7.558 n 4; 

Brunnemann, Comm in pand 3.5.3.4; idem, Comm in cod. 

2. 19. 2; Bachovius, Comm in pand 3. 5; . · Sch lo ssmann, 

11 Nochmals die actio de ·in rem verso utilis II in Jher 

Jahrb 36 (1896) 316 sqq at 332; Brinz, Pa~d 2.321 n 

47; 'Gluck,~ 5.416 sqq (p 323) and 5.426 (p426); 

Dernburg, ~ 2 (p 334 n 35); Puchta, Vorlesungen 279; 

. Arndts, ~ 3.297 and 298 n 3; Windscheid, ~ 2.430. 

· See·. in general on the various German schools Van Zyl, 

Saakw~arneming~76-77 and 84-85. 

-385 Gro.tius, Inleidinge 1.805, 3.1.26 and 3.6.9; idem, 
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Advies no 255 in Holl Cons 1.255 (p 414); idem, De , 

iure belli ac pacis 2.10.2.2; Voet, Comm ad pand 3.5.2, 

Elementa juris 1.21.7; Noodt, Comm ad dig 3.5 (op om. 

2:p .75); Van Leeuwen, Cens for 1.4.3.2 and 1.1.17.10; 

idem, RHR 1.16.8 and 4.2.3; Van der Keessel, Prael 

ad Grot 1.8.5, 1.11.5, 3.1.26, 3.6.9, 3.3003; idem~ 

Thes sel 529; Huber, Prael ad D 3.5.2; idem, Prael 

ad inst 3.20.2 sq and 3.28.4; idem, Eunomia romana 

·-ad D 3.5.5.5 (p 156 sqq); Vinnius, Jurispr co!!1!: 2.41; 

idem, Tractatus guingue 2 de pactis 14.11; Groenewegen, 

De leg abrog_ad C 2.19; A Matthaeus, Collegia iuris 

· ·sex2 ad fund iur disp 19 and ad inst 1 disp 2; Wissen

. bach, · Exercit ad pand2· disp 12 par 22; Wesenbeke, Comm 

inpand jur civ ad D J.5.3; Schultingh, ,Thes controv 

decas 7; idem, Enarratio pand 3.5.3; idem, Notae ad 

pand 3.5.3.4; Perezius, Expos cod 2.19.3; idem, Prael 

.£2.2 2.19.3; Zoesius, Comm ad dig 3.5.5; Greve, Exerc 

·ad- pand 5.2; Busius, Comm in pand 3.5.3; Holl Cons 

6.30 (p 390 sq); Bronckorst, Enant 1.23; P Matthaeus, 
I 

De div reg iur ad D 50.17.206; Scheltinga, Verklaringe 

ad Grot Inleidinge 2.8.5 n 12 and 3.1.26 n 28. See further 

Van Zyl, Saakwaarneming 90-91. 

386 Wessels, Contract 3579-3583, 3621-3622; LI Coertze, 

"Die.Gebondenheid van~ Minderjarige uit ~ Kontrak" in 

THRHR 2(1938) 280 sqq; PQR Boberg, The Law of Persons 
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and.The Family (1977) 593-598. Cf M Donaldson (Minors 

in Roman-Dutch L~(1955) 9-33. At 34-35 Donaldson 

points out that the incapacity of a pupil can be supple

mented by the tutor's negotiorum gestio. 

387 R~bin, ·Unauthorised Administration 49 accepts Pothier 1 s 

argument {see n 381.:above): "In contract the obligation 

arises from consent and the consent of a minor may, 

. though given freely, be contrary to his interests be-. 

·cause of his inexperience. Where he intervenes as a 

gestor, the liability imposed upon him under the actio 

directa ar:ises, not fr:om his·· consent, but simply from 

his act of interference in the affairs of the dominus. 

In this case it is necessary to protect the dominus 

· f.rom such interference. The need for protecting the 

.•in~~ does not arise. 11 See also idem, op cit 60-61. 

388 De Vos, Verrykingsaanspreeklikheid 40-41 and 191 • 

. 389 ... 8 SC (1890) 16 at 18-19 {per De Villiers C J). Cf 

.Wessels, Contract 3621 • 

. 390 1952 (3) SA 1(A) at 12H-13H {per ·van den Reever J A). 

. . . . , 

391 .,1 M~nzies (1830) 435 at 437. 

·392 See ~hapter 5.3 below. 
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393 See also Nel v Divine Hall and Co 8 SC (1890) 16 at 

18; Pretorius v Van Zyl 1927 OPD 226 at 229-230; Van 

Rensburg v Straug;ian 1914 AD 317 at 329-330; Karsten 

v· Forster 1914 CPD 919 at 9230 Cf Nortj~ en ·n Ander 

v Pool NO 1966(3) SA 96(A) at 138E-F. See further 

Van Zyl, Saakwaarnerning 149-1500 

394 See chapter 2.3 above. 

89 5 • · D 3. 5. 5. 5 (Ulpianus) : Sed et si guis negotia mea gessi t 

rion mei contemplatione, sed sui lucri causa, Labeo scripsit 

suum eum potius quam meum negotium ge~sisse (qui enim 

depraedandi causa accedit, suo lucro, non meo commodo 

studet): sed nihilo minus, immo magis et is tenebitur 

. negotiorum gestorum actione. Ipse tamen si circa res 

meas aliguid impenderit, non in id ,quod ei abest, quia 

improbe ad negotia mea accessit, sed in quod ego locu~ 

pletior factus sum habet contra me actionem. On the 

-controversial nature and interpretation of this text_ 

see Van Zyl_, Saakwaarnerning 22-28. Cf D 42.5.9.4 and 

· · · see further E Rabel, 11 1 Negotium alienum' und 'aniniu:S' 11 

in Studi Bonfante 4 (1930) 279 sqq; Pacchioni., Della 

·. gestione 362 sq; E Ruhstrat., 11Beitrage zur Lehre vqn 

·der,n:egotiorum gestio 11 in Arch civ Prax 34 (1851) 69-74 

{an old cont~ibution with considerable depth). 

. ·. . . 

396 ·see the Summa trecensis and Tractatus de eguitat~(ed 

Rot_a) 9.5 (quoted in Van Zy1., Saakwaarneming 42 n 18); 
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Liber iuris florentinus {ed Conrat) 4.4.8 (p,52), Roge-

rius, Summa cod 2.10.8; Azo, Summa cod 2.19.10; idem, 

Stinima atirea in C 2.19.3; Placentinus, Summa 1·cwn e'ssem 

Mantue 1 32; idem, Summa cod 2.19; Vacarius, Liber 

pauperum 2.14 gloss iii on D 3.5.5.5. Martinus refers 

to the __ action as actio utilis ex aequitate - see Dissen

siones dominorum (ed Scialoja) in Studi e documenti di 

storia di diritto 9 (1890) 428. Cf the Dissensiones 

dominorum (ed Haenel) 275. 

397 -Ori .this early document dating back to the period of. 

glossators and written in the dialect of Provence in 

Southern France, see Van Zyl, Geskiedenis van die Romeins

Hollandse Reg (1979) 79. 

398 Lo Codi 2.18.16: Sed si utiliter non est inceptum 

negocium meum, sicuti si emit michi id guod non erat 

·mlchi necessarium, non teneor ut reddam ei expensam, 

quamvis hoc fecit meo amore, nisi in quantum meliora~ 

. ' . tus sum. 

·399 ·Gloss actionem on D 3.5.5.5: Collige hie secundum M(arti

, 1n~) 1 quod malae fidei possessor, etiam si suo nomine 

expensas fecit, habeat non solum retentionem • .-.- sed etiam 

action:em, ut hie: guia nemo debet locupletari_ etc ..... 

:i:oari (nes Bassianus) contra et B(ulgarus) ••• Like Johan

nes Bassianus and Bulgarus, Azo and Accursius likewise· 
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rejected the proposal of Martinus, as appears from 

Odofredus, Leet sup dig vet 3.5.5.5, who likewise 

._ rejects the opinion of Martinus as not being bona. 

cf Azo, Summa cod 2.18.3 and 3.32.26. Cf also Odofre

dus, Comm in Cod 3.32.5. See in general on the de

velopment in the time of the glossators Van Zyl, 

Saakwaarneming 42-45. 

400 See Van Zyl, Geskiedenis van die Romeins-Hollandse 

Reg (1979) 110-121. 

401 Se~ chapter 2.3 above. 

402 R~vigny, Leet sup dig vet 3.5.5.5: Sed Martinus dicebat 

guod si-edificam aream tuam male fidei, habeo actionem 

in hoc quod es locupletior, ut hie. Dicendum quod-immo, 

et-si bona fide, non habeo actionem pro impensis, sed 

· __ -retentionem •• o Unde dicendum ad f is tum guod lo qui tur 

hie ut ille, qui accessit animo defraudendi gerebat 

non tamquam in re sua sed tamquam in re aliena habens 

. animum obligandi alium. Sed ubi inipendit guis tamguam 

in rem suam, habens bonam fidem vel malum (sic), non 

habet animum alium obligandi. See, however, his commen

·tary on D 12.6.33, dealt with in chapter 5.4 below~ ·see 

further Van· Zyl, · Saakwaarneming_ 51-5 2. 

403_ See Cinus, Comm in cod 3.32.5; Bartolus, Comm in dig 
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J.-5.5.5; Fulgosius, Comm in pand 3.5.5.5; Baldus, 

.Comm in dig vet 3.5.5.5; Salycetus, Comm in dig vet 

12.6.33. Albericus de Rosate, Comm in dig vet 3.5.5.5, 

and Castrensis, Comm in dig vet 3.5.5.5 are not, however, 

prepared to grant an action under these circwnstances. 

Castrensis, loc cit, expresses the view that the mala 

fide possessor who has effected improvements on the pro

perty of another must be considered to have made a do

nation to the latter: Nee ab iste tex. qui a hie lo~· 

quitur in eo, qui non impendit in re mea tanquam sua; 

immo tanguam Iilea, et ita verbo asserebat tamen hoc fa-

·ciebat non propter me vel meam utilitatem, sed propter 

se et utilitatem suam. Gerebat ergo.negociwn mewn 

verbo, sed no~ mente, et habebat intentionem repeten

di et me obligandi. Sed guando impendit, tanquam in re 

sua, si sciebat non esse suam, videtur donasse. See 

further Van .Zyl, Saakwaarneming 57.,.58. 

404 · .. Molinaeus, Extricatio labyrinthi dividui et individui 

2.183 (op om 2 col 262): ~d si quis tanquam in rem 

suam nomine proprio gessit, tuqc licet stricto iure 

deficiant actiones illae, guae est (leg. ex) formula 

contractus, vel quasi oriuntur, scilicet directae: 

non tamen deficiunt utiles, sive actio in factwn ~

aeguitate rei subjectae. Cf idem, De fiefs 1.1.5 n 104 

·(op om 1 col 175-176); Mornacius, Observ in dig 3o5•5-5; 
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A Faber, Rationalia in pand 3.5.5.5; Heraldus, De re 

iud auct 2.23.5_7. 

405 Cujacius, Ad Afr tract 8 ad D 305.48 (op om 1 col 1430 sqq). 

He suggests that the action should be employed where 

thegestor has erroneously not made use of his right 

of retention: Illis autem verbis 2 Esse actionem in id 

quo ego locupletior f actus sum,· significatur esse re-

·putationem et compensationem si conveniatur directa ac-

tione neg gestorum, vel esse condictionem incerti ex 

causa indebiti si retentione usus non sit per errorem. 

406 See also Rebuffus, Tractatus varii, de except n 721; 

Dua·renus, Opera omnia. in tit de neg gest 4 (who sees 

·the action as a subsidiary remedy); Donellus, Comm 

de jur civ 15.16.9 (who creates the impression that.the 

action of D 3.5.5.5 is an ordinary, and not an enrich~ 

m~~t, action). 

407 Pothier deals with D 3.5.5.5 in his Appendice 190-1.93. 

·· .. In· 1,_93 he says: Au contraire; 1 1 action qui est. donnee 

dans 1 1 esp~ce de ce paragraphe, n 1 etant fondee gue sµr 

la.i;;eule raison de 1 1 equite naturelle, gui ne permet 

~as d~ stenricher et de profiter aux d~pens d 1 aut~ui; 

elle he peut donner la r~petition des impenses a celui 

. qui .les_ a faites, que jusqu' ~ concurrence de ce gue 

je me trouve en profiter au temps de sa demande; e~ il .;;_;__ ______ _.;; ____________________ ------
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n 1·en peut rien r~p~ter, si je n 1 en profite point~ 

408, See Boerius, Decisiones burdegalenses 44 n 14; Argen

tr~; Comm in consuet Britt 536 gloss 1; J Gothofredus, 

Opera iuridica minora, de div reg iur 206; D Gothofre~ 

dus, Corpus iuris civilis ad D 5.3.38 notes 11 p 11 and 

-11 x 11 ; Heraldus, De rer iud auct 2.23.9 and 5.3.38; A 

Faber, De erroribus pragmatibus, decad. 26., error 9.9; 

idem, Rationalia in pand 3.5.5.5 and 5.3.38; Automne, 

Conf~rence ad D 3.5.27 and C 3.32; idem, Censura gallica 

ad D 3. 5. 18. 3; Merillius, 0bserv iur,· expos in Just 

33 ad D 3.5.48. 

409. Cujacius, 0bserv 10.1 (op om 3 col 251 sqq); idem, ,ill 

3.dig Salv Jul ad D 3.5.5.5 (op om 6 col 12 sq): Certum 

·est·etiam malae fidei possessori, si rem domino per 

errorem restituerit, sive retentione sumptuum,.competere 

rion·guidem certi condictionem ••• sed condictionem in-

. certi, id est, condictionem possessionis, guam retinere 

potuit, donec sibi sumptus redderentur, et per errorem 

non retinuit. Cf idem, Lib 39 dig Salv Jul ad D 1_2.6.:33 

(op 6m 6 col· 266 sq). 

\. 

410 Moliriaeus, De fiefs 1olo5 n 101 (illa sola aeguitata 

~~turalii ne guis aliena iactura locupletetur). 

411 . See in general on the French development Van Zyl, Saak-· 

waarnem~ng 64-68. 
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412 Stryk, I;ur publ disp 803.26 (op om 51 and 17.3.59(.£.E_ 

om 4); idem, Spec us mod pand ad D 3.5.5; Struvius, 

Syntagma jurispr 7.3.5.55; Bohmer, Introd in ius dig_ 

3.5.3; idem, Doctr de act 2.6.7; Cocceius, Grot illustr 

2.10.9; idem:, Ius civ controv 3.5.1; Brunnemann, ~-

- in pand 3.5.5.5; Thomasius, Diss acad 2.40.8; (he 

calls it a condictio sine ca~); Bachovius, Comm in 

dig 3.5; Lauterbach, Colleg pand 3.5.9 (he refers to 

it as an utilis actio which is granted ex aeguitate); 

Schaumburg, Compend iur dig 3.5.3. Cf Heineccius, ~ 

jur civ 1.453 and Averanius, Interpret j.uris 5.19.11. 

B Bornemann, Systematische Darstellung des preussischen 

Civilrechts 3.221 (p 266) points out that the principle 

also applied in Prussian law_. In regard to the· histo- _ 

rical school and the pandectists see E Chambon, Die 

negotiorum gestio. Eine civilistische Abhandlung (1848) 

138 sq; E Zimmermann, Aechte und uniichte negotiorum 

. _ gestio (1872) 27 sqq; F 0 Kollner, Die Grundzilge der 

obligatio negotiorum gestio (1856) 24 sq and 68 sq; 

Baron,~ 309; Vangerow, Pand 3.664; Brinz, Pand ---
2.321; Puchta, ~ 327; idem, Vorlesungen 327-329. 

Ruhstrat 11 Beitrage zur Lehre von der Negotiorum Gestio 11 

in Arch civ Prax 34 (1851) 59-84 at 70 sqq, refers.to 

·the action as an actio negotiorum gestorum utilis or 

actio in factum. Cf A Brinkmann, Verhaltnis der actio 

communi dividundo und die actio negotiorum gestorum zu~ 

eiriander ( 1855) 19 s·qq; H Dankwardt, Di.e negotiorum 
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gestio (1855) 38 n 8; J Kohler, "Die Menschenhilfe im 

Privatrecht 11 in Jher Jahrb 28 (1887) 1 sqq at 114;. Gluck, 

~ 50421 (p 342 sqq) and 426 (p 379 sq)• 

413 Bachovius, Comm in dig 3.5 says it is wrong to give an 

actio utilis to a mala fide possessor: Et malae fidei 

·· possessoris alia ratio est, qui pro domino gerens, omnia 

·no~ini proprio facit: ut proinde male guidam hinc 

indefinite colligant; guod possessor malae fidei negot. 

gestorum utilem actionem pro repetendis habeat.· Cf idem, 

. Notae ad disp Treut 2.20.6 •. On the viewpoint of the 

pandectists and historical school see H Witte, Die Be

.. reicherungsklagen des gemeinen Rech ts ( 1859) 22 sq, who 

points out that there is a substantial difference be

tween the mala fide gestor and mala fide possessor. See 

further Dernburg, ~ 2.335 and 339 n 1; Windscheid, 

P~rid 2.431 (p 869). 

414 Goeddaeus, Comm rep prael ad D 50.16.79: Fit autem 

·. haec • impensarum deductio aut per retentionem, aut per 

exceptionem vel etiam petitionem, hoc est per actionem 

!!.egotiorum gestorum utilemr aut per implorationem offi-

cii judicis. This seems also to have been the case in 

Prussian law - see B Bornemann, op cit 3. 221 (p 26S n 3) 

and Korte, 11 Geschaftsfilhrung ohne Auftrag und niitzliche 

.Verwendung 11 in Beitrage zur Erlauterung des preussischen 

Rech.ts durch Theo.rie und Praxis 1 (1857) 365 sqq at 368. 
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415 Gluck,~ 8.592 (p 309 sq): Ob dem Besitzer desh.~lb 

au·ch eine Klage zustehe, ist unter den Rechtsgelehrten 

streitig~: Mehrere glauben es, und zwar gestatten einige 

· dem Besi tzer eine condictio incerti, andere die actio 

negotiorum gestorum utilis. Noch andere eine actio in 

factum. Allein nach der Theorie lasst sich weder die 

eine noch die andere Meinung rechtfertigen. Denn der 

Besitzer verwandte diese Unkosten instar domini. Man 

kann also nicht sagen, dass er negotium alienum gerirt 

· habe. Sodann sagen es auch die Gesetze ganz klari dass 

dem Besitzer·deswegen keine Klage, sondern bloss eine· 

Retention zustehe. Indessen raumt ihm doch die Praxis 

eine actio.negotiorum gestorum utilis ein. 

· 416 See in general on the German development Van Zyl, Saak

waarneming 77-79 and 85-86. 

417. Grotius, De iure belli ac pacis 2.10.2.2; 

Voet, Comm ad pand 3.5.5: Si praedonem potius egerit 

guam -gestorem, non domini contemplatione,· sed sui lucri 

causa, improbe ad negotia gerenda accedens oeo ·guoties 

non potest dominum convenire actione contraria, nisi 

quatenus is locupletior factus est.- Cf idem~ op c:i.t 
. \ 

3.5.9; ·idem, Compend jur ad D 3.5.6; Groenewegen, 

De leg abrog ad D 3.5 and Inst 2.1.30; Van der Linden, 

Suppl ad Voet 3.5.14; Schultingh, Emarratio pand 3.5.3; 
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C_hristinaeus, Decisiones 2.112.8; Westenberg, Princi ... 

pia juris 3.5.21; Zoesius, Comm ad dig 3.5.9; Pere

. zius, Prael cod 2.19.16; T Faber, Disp Anniv 25; 

Van Bynkershoek, 0bservationes tumultuariae 303; Pauw, 

0bservationes tumultuariae uovae 12 and 558. Noodt, 

~ 3.9 (op om 1 p 51-52) believes that the reference 

to actio in D 3.5.5.5 is a scripturae error and that it 

:should have read exceptio, retentio or pensatio.,Cf idem, 

Conim ad dig 3.5(op om 2 p 76); Reinoldus, 0pusc jurid, 

' ad tit D de neg rer dom 4. Voet, Comm ad pand 3.5.9 

rejects this and points out, in his Comm ad pand 5.3.23, 

that "natural equity" requires that an action be given 

unde~ such circumstances (seen 422 below). Cf idem, 

Elementa juris 2.1.52 (as opposed to Comm ad pand 6.1.36 

anci 12.6.9); idem, Beginselen des rechts 3.28.7 and 

.. 3 •. 30.4; Huber, Eunom rom ad D 3.5.5.5 (p 156 sqq); idem, 

.. HR 3.28.8; idem, Prael ad D 5.3.14.18 sq; Wachtler, 

· 0puscula; notae ad Noodt 3.9 ( p 324 sqq); Jensius, 

Strictura juris ad pand 3. 5. ·6. 3; Matthaeus, Col leg iur 

·.se~ ad pand2 disp 31; Christinaeus, Decisiones 2.113.3; 

Schultingh, Notae ad pand 3.5.5.5 (6.3); idem, Erua.rratio 

3.5.3; Aanhangzel sv negotiorum gestio; Van der Linden, 

Suppl ad Voet 3. 5. 9. 

418· Vinnius, Comm in inst 2.1.30; idem Sel jur guaest·1.24; 

· T Faber, Disp anniv 13.13; 

. h 57 sqq. 

Sande, De prohib rer al 3.8.5 
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419 · · Greve, Exerc ad pand 5. 5; Schul tingh, Notae ad dig 

· -12.6.33; Perezius, Expos cod 3.32.20 sqq; idem, Prael 

.£2.2: 3.32.26 sqq; Busius, Comm in pand 12.6.33; Zypaeus, 

Notitia juris Belg 3. de rei vind, ad rigide. 

420 .. Van der Keessel, Thes sel 212: Qui in solo alieno 

-bona fide possesso aedificavit, utiles impensas, amissa 

possessione, etiam per actionem, jure Hollandico, repe

fil; idem, op cit 214: Malae fidei possessorem utiles 

impensas deducere posse, etsi contra Grotium, jus civile 

secutum, doceant multi; eorum tamen sententia admitti 

. neguit; idem, Prael 2.10. 8. ·This approach is likewise 

followed by Bronchorst, Enant 3.17. Cf Borcholten, 

Comm in inst 2.1; Busius, Comm in pand 12.6.33; Wissen

ba6hi Disp ad inst imp 10.20 sq. 

4·21 Grotius, Inleidinge 3.1.15: Hier uit comt dat een be-

zitter, schoon ter guader trouwe, de begeven Zaecke 

wedergevende, mach eyschen de nodige costen ende ver

beteringen by hem gedaen, See also Schorer' s Aantee.;.. 

keningen on Grot 2,10.9; Van Leeuwen, Cens for 1.2.5.10; 

·idem, RHR 2.6.4; Groenewegen, De leg abrog ad Inst· 

2.l~JO; idem, op cit ad C 2.18.24 and C 3.32.5; Matthaeus, 

De auct 1,18,16 sq and 1.21.16 sq; Zoesius, Comm ad 

dig 41.lo51 sqq; idem, Comm ad inst 2.1.45 sqq. Cf 

· .. H Kinschot, Responsa 105; F Kinschot, Responsa 24 nn· 

3 and 11. 
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·422 Voet, Comm ad pand 5.3.23: o•• Sed quod Romanis~ . 

. placuit in certis casibus, hodie ex naturali aeqtiitate 

gen~raliter receptum est, ut scilicet non sola reten

tione, sed et actio~e consulatur non tantum bonae, sed 

et nialae fidei possessoribus, pro recuperandis impen

sis illis, quarum deductionem iisdem concessam fuisse, 

.supra dictum est, necessariis scilicet, nee non utilibus 

quatenus inde res melior facta; ne alioquin domini 

rerum cum aliena jactura locupletarentur. 

423 On•the Roman-Dutch legal development see further Van 

Zyl, Saakwaarneming 91-94. See also Rubin, Unauthori-

· sed Administration 42-43, who says, at 42: "The high

wate~ mark in the process of extending the scope of the 

· actio contraria on equitable grounds, is reached by the 

grant-ing of the action ( though only to the extent. cff. the 

·· de>m:inus I enrichment:) to a gesto!: who intervened in 

bad faith and with the intention of furthering his own 

. interests. 11 Cf Wessels, f.2.Etract 35,74-3575- On the 

actio negotiorum gestorum as a possessory remedy, se~ 

further chapter 5.6 below. 

424 .· 5 .HCG (1888) 258 at 266 (per Laarence J P). 

425 1903 TS 100 at 103 (per Innes C J). 

426 .See chapter 3.4 above on the liability of the gestor. 
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427 .. 1924 GWLD 33 at 36 (~ Hutton J) • 

. 428 1965(1) SA 852 (T). 

429. At 854 {per Vieyra J). 

430 .See W de Vos, 11 Miskenning van Negotiorum Gestio II i~ 

THRHR 28 (1965) 229-231 ■ At 230 the learned author says: 

''Wat is die juiste posisie dan? Kort en bondig dit, 

· dat iemand wat ·n ander se sake behartig, bv deur sy 

. skulde te betaal, maar dit doen om homself te bevoor-

deel en nie,of nie slegs, met die voordeel van die 

·ddminus in gedagte nie ••• wel n aksie as gesto~ kan. 

~nstel. Dit is egter nie die gewone contraria-aksie waar~ 

mee d1e gestor al sy uitgawes kan eis nie, maar n 

• abnormale of quasi actio ·negotiorum gestorum contrar.ia, 

wat·beperk is tot die dominus se werklike verryking •. 

Dit is in wese o verrykingsaksie wat onder die vlag van 

· · negotiorum gestio vaar. 11 See also R C Beuthin, "Third 

Time Unlucky" in SALJ 82 (1965) 464 sqq at 468; J E 

Scholtens, review in Annual Survey (1965) 169-1700 Cf 

Turkstra v Massyn 1959(1) SA 40(T), which also concerned 

the payment of another's debt and in which the Court 

apparently overlooked the extended actio neg gestorum 

as a remedy available to the person who had paid the 

.debt. This case has likewise been criticised by J E 

Scholtens,- "Rights of Recourse of Sureties and Third · 
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Persons who paid Another's Debt" in SA(J 76 (1959) 266~ 

431 :1 Merizies (18jo) 435, referred to also in chapter 5 ■ 2 

above. 

432 3 Menzies (1835) 448, 

433 1955(2) SA 302(N). 

434 At 308 (~ Milne J). 

435 1968(3) SA 433(T). 
,.)' . . . 

. ·· · .. 43(> .· At 438~-439A (per De Kock J). 

437 _1966(3) SA 96(A). 

438. At 441 G-442A. 

·439 ' At 442E-F. 

440 ~¢~ chapter 2.4 above. 

·. I 

441 · As pointed out by J E Scholtens, "An Old Question of· 

Enrichment Liability: Payment of Another Is Debt II in 

· SALJ 86 (1969) 131-135 at 135. See also his brief dis

cussion of this case in Annua1 Survey (1968) 152-153. 
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Ce~tain obiter remarks by the Court in respect of ne

gotiorum gestio domino prohibente will be dealt with 

in chapter 5.5 below. 

442: 1979(2) SA 383(C). 

443 At 387!=' (per Van Zijl JP). This case will be dealt 

with more fully in chapter 5.5 below. 

444 .. Cf. Grant's Farming Co Ltd v Attwell 9 HCG ( 1901) 91 

.·at 95; African Universal Stores Ltd v Dean 1926 CPD 

390; Nortje e.n n Ander v Pool NO 1966(3) SA 96(A) :at 

1~0B:-C; ASA Investments (Pty) Ltd v Smit 1980(1) SA 

897 {C). On the development of mala fide gestio in 

. South African case law in general, see Van Zyl, ~-

.waarneming 153-159. 

· 445. • D 3.5.48 (Africanus): Si ,rem 2 guam servus venditus sub-

· • ripuisset a me venditore, emptor vendiderit eaque in 

rerurn natura esse desierit, de pretio negotiorum gesto~ 

ruin actio mihi danda sit2 ut dari deberet 2 si negotium 

quod tuum esse existimares, cum esset meum; gessisses: 

sicut ex contrario in me tibi daretur 2 si 2 cum heredi-

.datem, guae ad me pertinet tuam putares 2 res tuas pro-

. prias legatas solvisses 2 guandogue de ea solutione libe

·rarer. On the various problems and controversies sur-

·. rounding this- text see Van Zyl, Saakwaarneming 29-:36 .and 

se~ further G Pacchioni, "La l.48(49) Dig. III, 5 ed il 

· · re·qu{si to dell 'animus negotia aliena gerendi' nell ac-
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tionego~iorum gestorum contraria 11 in BIDR 3 (1890) 

42 sqq; G H Maier, 11 Regress wegen Zahlung fremder 

Schulden wenn nicht nomine debitoris gezahlt ist? 11 in 

ZSS 50 (1930) 486 sqq; H H Pfluger, Zur Lehre vom 

Erwerbe des Eigentums·· nach romischen Recht ( 1937) · 125; 

G von Beseler, 11 Fruges et paleae 11 in Scritti Ferrini 

3 (1948) 256 sqq; A _d 1 0rs, 11 0bservaciones sobre el' 

edictum de rebus creditis 11 in SDHI 19 (1953) 134 sqq 

at. 142 sq; M Kaser, 11 Zur Frage einer condictio aus· 

gutgll:iubigem Erwerb oder gutglaubiger Leistung im 

rtlmischen Recht 11 in Festschrift Felgentrager (1969) 

277 sq···; T Mayer-Maly, 11 Probleme der negotiorum ges-

'. tio11 in ZSS 86 (1969) 416-435. At 427 Mayer-Maly says: 

Doch dient die actio negotiorum gestorum van D 3.5.48 

in Wahrheit nur zur Etablierung eines bereicherungs-

. rechtlichen Anspruch$ in einer fur dclS Recht .. der nego- · 

tiorum gestio volliguntypischen Situation. 

446 o_-12.1.23 (Africanus): Si eum servum qui tibi lega-

· .. _ tus sit, quasi mih:i,. legatum possederim et vendiderim, 

mortµo eo posse te mihi pretium condicere Iulianus 

.•. ait·, quasi ex re tua locupletior factus simo 

,,,~.,,>: 447 ·· Dissensiones domino rum ( ed Haenel) 17 3 sq, 565 and 

· 574 sq. The other doctores, Jacobus, Bulgarus and· 

Hugo,• disagree with Marti nus, as also do Placentinus, · 

Johannes Bassianus, Hugolinus, 0dofredus and Azo. See 

Dissensiones dorninorum 173 sq and 565; Placentinus., 
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De· div reg iur 206 (p156); Hugolinus, Distinctiones. 

70 (referred to in Haenel 1 s Dissensiones dominorwn 

, i> 574); Odofredus, Leet sup dig vet 12.6.33; Azo, 

Leet sup cod 3.23.3 cwn malae fidei; idem, Summa cod 

3.32.26. Rogerius, Summa cod 2010.10 is prepared to 

grant an actio negotiorwn gestorwn where the bona fi~ 

de.gestor or possessor has no other remedy, his reason 

.being guia iniguwn est aliguem locupletari cwn aliena 

iactura. Placentinus, Summa cod 2.19 is likewise pre-

pared to assist with an utilis actio neg gest where 

no other remedy is available (hence in subsidiwn or in 

subsidio). Cf Quaestiones de juris subtilitatibus 

(e~ Fitting, 18.2; ed Zanetti 19.2); E Besta, L'Opera 

~d'Irnerio (1896) 2 p 121; 

· du dro it 3 ( 1 9 5 9 ) 21 2 sq. 

,, . 

EM Meijers, Etudes d 1 histoire 

See also Vacarius, Liber · 

·Paµperum 2.14 gloss iii ad D 3.5.5.5 andD 3.5.48; 

Accursius, Corpus iuris civilis glossatum, gloss de

sideratur ad D 5.3.38; gloss ipso gestu ad D 3.5.5.13, 

gloss condicere ad D 12.1.23, gloss melior sit ad· 

D 5~3.38 and gloss preciwn ad C 4.51.1. Cf Odofredus, 

Leet sup cod 3.32.3 and see in general on the.glossa

tors, Van Zyl, Saakwaarneming 45-480 

448 .· Revigny, Leet sup dig vet (MS D1 Ablaing 2 fol 188 .· sq ) and 

Leet cod 3.32.3. Cf idem, Leet sup dig vet 3.5.48, , 

· 5. 3. 38. 

44·9 ·R~vigny, Leet sup dig vet 12.6.33 (MS D1 Ablaing 2 fol 

436/0•• 



. ( , . 

-436-

·. 205) where he refers to the action as an actio in factwn 

.. ad estimationem materiae suae ad ins tar f ermentorwn. 

Cf idem, Leet cod 4.26.7; De Cuneo, Leet sup cod 3.32.3. 

Bellapertica, Quaestiones et decisiones aureae 264 

·(272 in Basle ed) and Repetitiones ad C 4.26.7 refuses 

an action to the bona fide possessor in these circwn

stances, as does his pupil, Lambertus de Salinis, · Quaes

tiones 84 ad C 3.32.5. See in general Van Zy.l, Saak

waarneming 52-54• 

450. Castrensis, Comm in dig vet 3.5.48, 12.1.23 and 12.6.33; idem 

Comm in cod 3.32.3. See also Cinus, Comm in cod 3.23.3; 

Albericus, Comm in dig 3.5.48 and Comm in cod 3.32.3; 

De. Mayno, Comm in dig 12. 1. 23 and 12. 1. 3 2; Salycetus, 

Comm in dig 12.1.23; Tartagnus, Comm in dig 12.1.23; 

Bart~lus, Comm in dig 12.1.23. See further Van Zyl, . 

Saakwaarneming 58-60. 

·· . 451 "Third party enrichment II is the term used by A ~ Honpr~ 

·in an article with such title, appearing in AJ (1960) 

236~253~ See also chapter 5.7 below. 

· 452 B·aldus, Comm in cod 4. 26. 7, says A has no action against 

Cunless Chas been enriched or has ratified A's actions: 

Respondeo guod non, nisi ipse gestor pecun:i.am verterit 

.in res. meas, vel nisi ratam habuit. Salycetus, Comm in 

cod 4-:26. 7 says that an utilis actio negotiorum gestorwn 

should be available to the gestor. Cf, However, his 
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commentary on C 3.32.3, which is not quite so clear on 

the point. See further Van Zyl, Saakwaarneming 60-61. 

In his article {seen 451 above) at 237-243, Honore 

deals fully with the Roman law relating to indirect or 

.third party enrichment on the basis of extensions of 

th~ actio de in rem verso, extensions of the actio ne

gotiorum gestorum contraria and the remedy for enrich-

ment when one person's property has come into the hands 

<of another sine causa. The examples he mentions indi

cate that Roman law may already have laid a basis for· 

the. later development of the concept of indirect en

richment. 

453 P<?thier, Partd Just 3.5.22. In Appendice 189~193 he 

deals specifically with the case where~ gestor manages 

anothe~'s affairs in the belief that they are his own. 

±n 181 he points out that the animus negotia aliena ge

rendi is lacking in such a case, but that the equitable 

principle relating to unjustified enrichment comes to 

the assistance of the gestor: Mais l'eguite, gui ne 

permet pas qu 1 on s 1 enrichisse aux d~pens d 1 autrui,. 

· ·m r accorde en ce cas, contre la subtilite du droit, 
; 

une action contre vous, pour repeter de vous les frais 

de ma gestion, jusgu' a concurrence de ce gue vous en_ 

avez profit~. See also Donellus, Comm de jur civ 4.25.5; 

A Fab~r, ~onalia in pand 3.5.48 (but cf his comments 

bn -0 12.1~23, 12.1.31.1, 12.1.32; 

and 12.6.33). 

12.6.6; 12.6.14 sq 
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454 Molinaeus, De fiefs. 1.lo5 nn 105-113 (op om 1 col 176-

178). explains the apparent conflict between D 3e5o48 

and D 12.6.33 on the basis that the latter text's re

fusal to grant a condictio to a bona fide possessor . 

• 
who 'has effected improvements on another's property· 

arises de mero iure et rigore iuris civilis vel positi-
1 

vi. This does no·t exclude him a remedio aequitatis ne-

gotiorum gestorum sive in factum. He points out that, 

.. insofa~ as the mala fide gestor or possessor is granted 

an enrichment action in terms of D 3.5.5.5, all the 

more justification exists for granting such action -t;.o 

. the bona fide gestor or possessor. Cf eod 1. 1. 5 n 82 . 

. (col 166-167). See also Argentre,Comm in consuet b~itt 

536gloss 1; Automne, Conf~rence ad D 12.6.33 (cf his 

comments ad D 3.5.27 and C 3.32); Mornacius, 0bser-. 

· vationes ad D 1206.33; Faber, Rationalia in pand 5~3.31_ pr 

·and 12.6.33; idem, De erroribus.pragmatibus dee 26. 

~rror 8 sqq. A contrary approach appears from Cujacius, 

Ad·Afr. tract 8 ad D 3.5.48 (op om 1 col 1430 sqq), a~d 

.Donel·lus, Comm de jur civ 4.33.22 sqq. 

455 Pothier, Appendice 192: Dans notre jurisprudence fran

s:oise,·qui n 1 admet pas les.subtilites du droit romain, 

et qui regarde la seule ~quite comme suffisante pour 

produire une obligation civile, et pour donner une ac'

tion, il ne doit pas etre douteux gue ••• celui gui a 

fait des impenses dont je profite, doit avoir action 
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contre moi, jusqu 1 a concurrence de ce que j I en profite~· 

See further Van Zyl, Saakwaarneming 68-71. On the 

·face of it, the granting of an action to the bona fide 

possessor on the same basis as to the bona fide ges-

tor of D 3.5.48 is in conflict with texts like D 12 • 

. 6.:33 and D 10.3.14.1, which indicate that the bona 

fide possessor does not have an action. It is submit-

.ted that what Pothier says about French law in this 

regard is also valid for European ius commune in gene

ral and Roman-Dutch law in particular: the later le

. gal development clearly gives the bona fide possessor 

· an action • 

. 45 6 : Laut~rbach, Col leg pand 3. 5. 9; Schaumburg, Comp end· iur 

·· dig 3.5.3 and 6; Btlhmer, Introd in ius dig 3.5.2; 

Bachovius, Comm in pand 3.5; Miihlenbruch, Doctr pand 

668; Chambon, Die negotiorum gestio (1848) 128; Witte, 

· Die Bereicherungsklagen des gemeinen Rechts (1859). 

328 -sqq; Dankwardt, Die negotiorum gestio (1855) 37 

n 5; 

82 sq; 

Von Jhering, Abhandlungen aus dem romischen Recht 

Von Savigny, System des heutigen romischen Rechts 
• 

5 p523; Zimmermann, Aechte und un~chte negotiorwn 

testio (1872) 24 sqq; Evon Monroy, Die vollmachtslose 

Ausiibung fremder Vermogensrechte (1878) 9sqq; Brinkmann, 

Verhaltnis der actio communi dividundo und der actio 

n.egotio.rum gestorum zueinancier (1855) 19 sqq; Kohler 

· ".Die Menschenhi.lfe im Privatrecht" in Jher Jahrb 28 
. . . 

. (1887) 1 sqq at 103 and 104 n2; Ruhstrat, 11Beitrage 

ztir Lehre von der negotiorum gestio 11 in Arch civ Prax 
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34. (1851) 69-74 at 68 sqq; Bri.nz, ~ 2.32 (p 646 sq); 

Windscheid, ~ 2.431; Gluck, ~ 5.421 (p 346) •. A 

contrary opinion was expressed by Kammerer in Zeitschrift 

filr.Civilrecht und Prozess 8 (1835) 137 sqq, 341 sqq, 

and likewise by Puchta, Vorlesung 327 sqq; idem, Pand 

312, 327; Von Vangerow, ~ 3.664.2, who were not pre

pared to grant an enrichment action in the form of an 

·. actio utilis. 

457 Goeddaeus, Comm rep prael in_D 50.16.79 pr; Bohmer,~ 

.D6ctr de act 2.5.30; Leyser, Med ad pand 3 sp 167.5; 

Mevius, Decisiones 2.227; idem, Consilia 9.42 sq; 

Bornemann, Preuss Civilrecht 3.221; Korte, 11 Geschafts-

·. fiihrung ohne Auftrag und niitzliche Verwendungtl in Bei

trage zur Erlauterung des preussischen Rechts durch 

Theorie und Praxis 1 (1857) 365 sqq at 368; Dernburg, 

Lehrbuch des preuss Privatrechts 2 p 665; B Kupisch, · 

Die Versionsklage· (1965) 88. Among the members of the 

· ,historical school and pandectists an interesting con

troversy arose in this regard, as appears from Wind

scheid, Abhandlungen 301 sqq; Von Jhering, Jher Jah~b 

16 (1878) 230 sqq; P Krtlger, Arch civ Prax 63 (1880) 

·. 37-9-389; Eisele, Arch civ Prax 66 ( 1883) 1 sqq. - Th~re 

remained no doubt, however, that the action emanating 

fro~ D 3.5.48 is an enrichment action which is also 

·available to the bona-fide possessor. See further Puchta, 
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Vorlesung 327 sqq; Windscheid, ~ 2.4.31; Witte, 

op cit 328 sqq; Dernburg, ~ 2 p 335 sq; Arndts, 

Pand 345 n 2; Ktlllner, Die GrundzUge der obligatio 

negotiorum gestio (1856) 48 sqq; Trampedach, "Die 

condictio incerti" in ZSS 17 (1896) 7 sqq at 113. 

·aachovius, Notae ad disp Treut 2.20.6, is not dispo-

sed.to grant an action to the bona fide possessor under 

such circumstances, on the ground that the aequitas 

.allo'ws only an exceptio. 

45 8 Wolff, Inst iur nat 548, creates the impression that 

it is .the ordinary actio negotiorum gestorum which is 

applicable. Cocceius, Grot illustr 2.10.2, however,· 

grant~ an actio negotiorum gestorum utilis, whereas 

Leyser, Med ad pand 2 sp 13008, and Stryk, Cont alt us 

mod p~nd 15.3.3 allow an actio de in rem verso (utilis). 

Cf Schaumburg, Compend iur dig 15.3.3; Brunnemann, 

Comm in cod 4.26.7.1; MUhlenbruch, Doctr pand 670; 

.Korte, "Geschaftsfiihrung ohne Auftrag und nUtzliche. 

'Verwendung" in Beitr~ge zur Erlauterung des preussischen 

Rechts durch Theorie und Praxis 1 (1857) 365 sqq at 

• .374 and see B Kupisch, Die Versionsklage (1965) 47 and 

61. See further Gliick, ~ 14.917 (p 419 sq); Dern.burg, 

··.Panel· 3. 14 n 2; Lene 1, "Der sog actio de in rem verso 

t1;tilis" in Arch civ Prax 78 (1892) 354 sqq at 362; 

·witte, op cit 254 sqq, esp at 257, 260 and 265; Puchta, 

·vorlesung 279; Chambon, op cit 125 sqq and 184 srn, 
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es~ 191 sqq~ Cf Gliick, Pand 5.424 sqq (p 378 sq); 
·!f,.'., 

B~r-on., Pand 221; Ruhstrat.,;Die negotium des dritte.n 
-~ -

Kontrahenten (1883). See in general on the German de..;, 

-velopment Van Zyl, Saakwaarneming 79-81 and 86-88 and 

see further chapter 5.7 below. 

459 Voet, Comm ad pand 3.5.13; idem, Compend juris 3.5.8; 

Sc!1_µltingh, Notae ad dig 3.5.48 and 12.1.23; idem, 

Enarratio dig 3.5.3 • 

. 460 :see chapter 4.3 above •. 

461 · W_estenberg, Principia juris 15. 3. 7; Schrassert, Con

_ sultatien 2.53; Huber, Prael 15.3.2 (who refers to 

D 12.1.32 and Grotius, Inleidinge 3.30.18 and suggests 

·that·· the action should be granted in subsidium); Van 

Bynkershoek, Observ tumultuariae303 (cf e?d 134, 277, 

586 and 1805). Cf Grotius, De iure belli-ae pacis 

2.10.2.3; idem, Holl Cons 3 p 422 sq,_ advies no 143; 

Christinaeus, Decisiones 2.112.5. Noodt, Comm in dig 

_ i5.3 rejects an action under such circumstances. On 
. ) 

the Roman-Dutch law_ relating to bona fide gestio 

·in ~eneral see Van Zyl, Saakwaarneming 94-96 and on 

"indirect enrichment" see chapter 5.7 below • 

. 463 At 404 (per Watermeyer J). Cf Guarantee Investment 
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· Corporation Ltd v Shaw 1953(4) SA 479(SR); Gouws v 

Jester Pools (Pty) Ltd 1968(3) SA 563(T) at 57 A~B •. 

464 1979(2) SA 383(C) at 388A-D (per Van Zijl J P)o See 

·also Wessels, Contract 3573; Rubin, Unauthorised Ad

ministration 38, Van Zyl, Saakwaarneming 152-153-

465 See chapter 5.4 above. 

466 On the actio negotiorum gestorum as a possessory re-

medy see chapter 5.6 below. . . The question of "indirect 

enrichment" in modern South African law is dealt with· 

in chapter 5.7 below. 

·467 The lawyer, Salvius Julianus, refused an action under 

such circumstances and this approach was supported . 

. · by Justinian in C 2. 18. 24: Si quis nolente et specialiter 

prohibente domino rerum administrationi earum sese 

·immiscuit, apud magnos auctores dubitabatur, si pro 

expensis, quae circa res factae sunt, talis negotio-

rum gestor habeat aliquam adversus dominum actd.onem. 

Quam quibusdam pollicentibus directam vel utilem, 

aliis negantibus, in guibus et Salvius Iulianus fuitj 

haec decidentes sancimus, si contradixerit dominus et 

-ewn res suas administrare prohibuerit, secundum Iuliani 

seritentiain nullam esse adversus eum contrariam actio-

nem, · scilicet post denuntiationem, quam ei domimis 

transmiserit nee concedens ei res eius attingere, licet 
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ies bene ab eo gestae sint. 

14.13;· D 17.1.40; Pacchioni, Della gestione 568 sq; 

V Scialoj a, "Della negotiorwn gestio prohibente domino 

·ed in ispecie dell'azione di regresso del terzo che 

paghi un debito altrui contro la volontl del debitore" 

in Stµdi Scialoja 3 (1932) 389-403; Seiler, Negili2_-

rwn gestio 60 sq. 

468 S~e chapter 5.3 above • 

. 469 Dissensiones dominorwn ( ed Haenel) 27 5: Alii, ut 

M(artinus), ex aeguitate utilem ei indulgent, ad 

insta_r i·llius, gui animo de-praedandi adcessi t ad alieria 
. . 

negotia gerenda_. Cf Dissensiones domino rum ( ed Scialoj a) 

.428: gloss currentem ad C 2.18.24; Pillius, Qu.estiones 

aureae 6. The Roman principle of C 2.18.24 and D 17.1.40 

was, however, followed by the majority of the glossa'."'. 

. tors,. s·uch as Rogerius, Swnma cod 2.10.12; Placentinus, 

Swnma cod 2.19; Odericus, Bulgarus, Johannes Bassianus 

(Dissensiones dominorwn (ed Haenel) loc cit); Otho 

Papiensis (Dissensiones dominorum (ed Scialoja) 428); 

A~o; •- Leet sup cod 2. 19. 24; idem, Swnma sup cod 2. 19; 

· .idem Summa a urea ad C 2. 18 ( 19) n 21; Odofredus, Leet 

sup cod 2.18.24; Accursius, Corp iur civ glossat, gloss 

non .consentio ad D 17.1.40; gloss bene ab eo gestae sint, 

.sp~cialiter and currentem ad C 2.18.24. Cf Liber iuris 

flQr~ntinus 4.4.11; Lo codi 2.8.9; 2.8.19; V Rivalta, 
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Dispute celebri di diritto civile; estratte dalle dissen

siones dei glossatori (1895) 111 sqq; V Scialoja, op 

cit 393-394• In the Dissensiones dominor~ (ed Haenel) 

27 5 we are told that Azo distinguished in accord_ance 

with the riature-of the prohibition: if it was simplj 

done in anger, the prohibition could be ignored, but. 

if it was done after full consideration, the prohibi

tion stood: Sed dominus Azo distinguit, gualiter pro

hibuit: an irato animo, an etiam plana voluntate, ut 

in primo cai:;u agat gestor, quia perinde est, acsinon 

esset prohibitus, quum calore iracundiae sit prohibi-

tus .- •• Sin autem plana voluntate prohibµit., non agit . 
I 

gestor •. See further Van Zyl, Saakwaarneming 48-50.· 

_470 R~vl..gny, Lectura codicis 2. 18. 24. But see J Faber, 

13reviarium super codice 2.18.24, who refuses an action; 

Van Zyl, Saakwaarneming 55. 

· 471 See Dinus, Comm de reg iur, ra·tihabitionem; Bartolus, 

Comm in dig 17.1.40; idem, Comm in cod 2.18.24; Baldus, 

Coinm in cod 2.18.24; Angelus Ubaldus, Comm in cod 2.-18.24; 

Butrigarius, Leet sup cod 2.18.24; Tartagnus, Comm in 

..£.2!!·2.18.24; idem, Comm in dig 12.1.23. Cf Alciatus, 

Comm in dig 12.6.33. Cinus, Comm in cod 2.18.24 and 

Aibericus, Comm in cod 2.18.24 are, however, more run"enable 

in allowing the gestor an actio in factum ex aeguitate. 
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. Cf Castrensis, Comm in cod 2. 18. 24, who grants the. 

· ~mandatarius who exceeds his mandate an· actio negotio-:- · 

rum gestorum ex aeguitate. Cf also Averanius, Inter-

pret juris 3.20.15 and see further Scialoja, op cit 

394-396; Van Zyl, Saakwaarneming 61-62. 

472 Molinaeus, De fiefs 7.1 n 103 (op om 1 col 175)0 Cf. 

Boe.rius; Decisiones burdegalenses 47; Automne, Confe-

rence ad C 2.18(19)024 (p 82 sq); idem, Censura Gallica 

ad C 2.18.24. Against the granting of an action are. 

Rebuffus, Tract de except n 714; Duarenus, Op om, in 

1tit de neg gest 4; Gothofredus,. Op min, de div reg 

iur206. 

473 Pothier, Appendice 182, says of the strict Roman prin

ciple that disallows an action: Cela ne resiste-t-il 

pas a 1 1 eguite naturelle, qui ne permet pas gue vous 

. puissiez vous enrichir a mes depens? Neminem' aequum 

.· es:t. cum detrimento alterius locupletari. Cette equite 

n~ doit-elle pas venir a mon secours? Et a defaut de 

·. · _ 1 1 action contraria negotiorum gestorum, gue j e n I ai pas, 

... ne doi t-elle pas me· donner pour la repetition de la 

··somme Que j 1 ai payee, et dont vous avez profite, 1 1 action 

_·.· generale in f actum, action qui a lieu guoties alia actio 

·. deficit? The whole subject is dealt with exhaustively 
r 

in.the Appendice 181-184. Cf his more Roman orientated 

approach in Pand Just 3.5.12. See further Scialoja, 

op 'cit 397-399 (a discussion of French and Dutch autho-
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rities); Van Zyl, S_aakwaarneming 71-73• 

474 · The majority of representatives of the usus modernus 

pandectarum reject an action and adhere to the Roman 

_principle in this regard. See Bachovius, Comm in dig 

3.5; Zasius, Paratitla, sum neg gest n 20 {but cf his 

.enan:-atio , in tit si cert pet); Stryk, Spec us mod 

pand ad D 3.5.5; idem, Jur publ disp 17.3.59; Treutler, 

Sel disp ad ius civ Just 1.10.6; Struvius, Synta~ 

jurispr 7.3.5.54; MUhlenbruch, Doctr pand 668; Wolff, 

Inst jur nat 690; Thomasius, Notae ad pand 3.5; idem, 

Diss acad 1.26.10; Reineccius, Elem iur civ sec ord 

~ 974; idem, Recitationes 965. Cocceius, Grot illustr 

2~10.2 and 2.10.9, on the other hand, grants an action 

unreservedly. Cf idem, Ius civ controv 3.5.1. Brunne

mann, Comm in cod 2.18(19).24, leaves it to the reader 

to decide whether the enrichment pr.in ciple should apply. 

Cf Leyser, Med ad pand 1 sp 55 n 5 sq; Bohmer, Doctr 

d~ act 2.6.7; ALR 241, 249-251; Bornemann, Preuss 
C, 

Civilr.3.221 {p 268 n 2); Dernburg, Lehrb des pre~ 

Privatrechts 2 p 667 sqq. Among the pandectists and 

members.of the historical school, it is only Kohler 

Jher.Jahrb 25 (1887) 51 sq and Puchta, Vorlesung 327. sqq 

(but cf his Pand 327) who are prepared to grant the 

e;estor_domino prohibente an enrichment actiono The 

other authorities follow the Roman law: see Witte,. Die 

Bereicherungsklagen des gemeinen Rechts (1859) 8 n 3; 
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Dernburg, Pand 2 p 332; Vangerow, ~ 3.664 II; 

·windscheid, ~ 2.430; Arndts, ~ 3.298; Baron; 

Pand 309; Brinz, Pand 2.321 nn 32 and 46; Gliick, - . -
Pand 5.420 (p 338 sqq)o See further Scialoja, op cit 

396; Van Zyl, Saakwaarneming 81-82 and 88. 

475 Huber, HR 3.28.8; idem, Prael ad Inst 3.28.2; idem, 

Prael ad dig 3.5.3; _Vinnius, Jurispr contr 2.41; Noodt, 

Comm in dig 3.5(op om 2 p 79); Schultingh, Enarrat dig 

3~5-7; Schorer, Aanteekeningen ad Grot Inl 3.27.1-2; 

Wissenbach, Comm in cod 2.-18(19).24; idem, Disp ad inst 
. . . ------ .. ,. 

· imp 39. 8; Wachtler, Qpuscula, Notae ad Noodt 3. 9 (p · · 

324 sqq); Westenberg, Principia juri~ 3.5.21; Pere-

zius, Expos cod 2.19.6 and 13; Greve, Exerc ad pand 

5~1; Zoesius, Comm ad dig 3.5.9; Van der Keessel, 

Praelectiones 3.27.5 (vol 5 p 242); idem, Dic_tata ad inst. 

·. 3 ~ 28. 5; idem, Thes sel 505; Van der Linden,· Koopmans . 

_handboek 1.15.15.1 (p 169). 

4 7 6 ·· V<Je_t; Comm ad pand 3. 5. 11: Sed cum iniguum videtur 

alterum cum al terius j actura locupletiorum fieri,· magis 

illud hodie videtur admittendum, ut eatenus salteni,,,~ re

.·-_ . petitio. concedatur, guatenus inde dominus locupletior 

f actus est: · exemplo eius,· gui cum malae fidei poss.essor 

esset, impensas fecit, ut alibi dicetur..i.. Groenewegen, 

De le~ abrog ad C 2.18(19).24: ••• ideo ei,• g~i nolente 

et. specialiter prohibente domino rerum,· administratione 
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se immiscuit, pro expensis necessariis et utilibus ad 

exemplurn malae fidei possessoris ••• , et praedonis ••• · 

Hodie.negotiorurn gestorurn actionem competere censeo. 

Cf Voet, Compend jur ad D 3.5.6 and 8; idem, Begin~ 

sel~n des rechts 3.28.7 (as opposed to 3.30.4); Groe

newegen, De leg abrog ad C 3. 3 2. 5 and ad Inst 2. 1. 3,0; 

Busius, Comm in pand 3.5.31; Brone:horst, Enant 4.39; 

Christinaeus, Decisiones 2.113.6 and 2.112.11; Zypaeus, 

· 'Notitia juris belgici, 9 de poenis; Aanhangzel sv 

negotiorurn gestio; Garsias, De expensis .et melioratio

nibus commentarius. See further Van Zyl, Saakwaarneming 

. 96-97-

477 2 Menzies (1833) 185. 

·478 J.:sc (1881) 89 at 102 (~ De Villiers CJ). 

4 7 9 19 SC ( 1901 ) 3 8 0 at 3 9 2 (per Buchanan A C J) • 

480 Cf Pretorius v Van Zyl 1927 OPD 226 at 229-230; Hoch

~etals Africa (Pty) Ltd v Otavi Mining Co (Pty) Ltd· 

1968(1) SA 571(A) at 580D-E. 

481 . 19.6$(3) SA 433(T). 

482. At 438A (per De Kock J). 
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483 This ·apparent reluctance to grant the gestor an ac-

tion under these circumstances likewise appears from 

a number of South African authorities. See Wessels, 
. I 
·contract 3562-3567; John, 0nregverdige Verryking 74; 

·.·. De Vos, Verrykingsaanspreeklikheid 79-80; DJ Joubert, 

Die·. Suid-Afrikaanse Verteenwoordigingsreg ( 1979) 128. 

Rubin, Unauthorised Administration 30-33, says at 30: 

11 It is surely quite illogical to allow a gestor who· 

has. acted domino prohibente to bring the action, when 

the essence of the utiliter coeptum is that the gestor 

has acted as the dominus would himself have done. It 

may even be argued, with some force, that a gestor who. 

·. undertakes an administration which, he knows, has been 

prohibited by the dominus, must be taken to have done . 

. sowithout intending to place the dominus under any 

.obligation to him. 11 At 33 he suggests: II It seems to 

me ••• that our courts cannot do justice either to the 
~. 

gestor or to the dominus prohibens by applying the prin-

·ciple of enrichment without some qualification. In order 

to do_ justice to both, our· courts should have regard to 

two distinct considerations, (a) whether the dominus 

has, in fact, been enriched by the gestio at the ges.tor 1 s 

e·xpense, and (b) whether it was, in all the circumstan-
' 

ces,. reasonable for the gestor to ignore the prohibition .··. =---- '/ 
·of the dominus. 11 De Vos, Verrykingsaanspreeklikheid 191, 

supports this suggestion. 
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484 1979(2) SA 383(C), discussed by J E Scholtens in An~ 

nu.al Survey ( 1979) 17 5-177; C Nathan, "Reimbursement 

for the payment of another's debt" in BML 9 (1979) 

14-16. 

485 .. At 392 D-H (~ Van Zijl J P). 

486 See chapter 2.4 above. 

487 _ See further Van Zyl, Saakwaarneming 150-152; De Vi-l

: 1iers and Macintosh, The Law of Agency in South Africa 

(1981) 274-275-

488 __ See chapters 5.3 and 5.4 above. 

489 See'the authorities cited in nn 399-403, 408-411, 413-416, 

418-422, 447-449, 454-455 and 457 above. See in gene-

ral on the relationship between negotiorum gestio and 

poss~ssion Van Zyl, Saakwaarn~ing 159-162; idem,_ "Die 

· Saakwaarnemingsaksie as Besitsremedie II in THRHR 34 {i 971) 

33.1-349. 

490 See Bellingham and Another v Bloommetjie 1874 Buch.36; 

Rubin v Botha 1911 AD 568; Fletcher and Fletcher v Bula

wayo Waterworks Co Ltd; Bulawayo Waterworks Co Ltd v 

Fleicher and Fletcher 1915 AD 636; Lechoana v Cloet~ 
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and Others 1925 AD 536. The possessor or occupier is 

not entitled to compensation for impensae voluptuariae. 

·See in general on the rights to compensation of pos~essors, 

occupiers and other categories of persons holding the 

property of another CG van der Merwe, Sakereg (1979) 

· 96-106; J G Lotz, 11 Enrichment 11 in LAW:SA 9 (1979) par 

83-97 (pp 58-65). Both these authors point out that 

· our courts apparently refuse an action for compensation 

to t,h~ mala fide oc~upier and both criticise this view-

.. point~ as being illogical a~d indefensible, insofar as 

the principle of unjustified enrichment should clearly 

b_e applicable in this case (see Van der Merwe, op cit 

105; · Lotz, op cit 62 (par 91). It is submitted that 

this criticism is totally justified: there can, in 

·principle, be no difference between the bona fide and 

mala ficie O(?Cupier when it is settled law that there, 

is no difference between the bona fide and mala fide 
. . . , . 

. possessor in respect of their rights to be reimbursed 

for necessary and useful expenses. 

4 91 The locus. classicus on this subject is United Building 

Society v · Smookler I s Trustees and Golombick 1·s Trustee 

1906 TS 623 •. At 633 the Court states that the mala 

fide possessor has no right of retention. Lotz, op 
-~ 

~it 61· (par 87), however, points out that even the mala 

fide possessor has a lien where the owner was aware of 

~he possessor's activities and failed to protest. See 
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further Giliingham v Harris and Morgan 1905 TS 94; 

Savory v Baldoc_!!! 1907 TS 523; Ford v Reed Bros 1922 

TPD 266; Anderson & Co v Pienaar & Co 1922 TPD 435 at 

. 438...;.439; Holmes Garage Ltd v Levin 1924 GWLD 5
1

8; Co

lonial Cabinet Manufacturing Co v Wiid 1927 CPD 198 at 

200-201; Land Bank v Mans 1933 CPD 16 at 24-25; Ploughall 

(Ednis) Bpk v Rae 1971(1) SA 887(T); Howes & Clover (Pty) 

Ltd v Ruskin an.d Others 1978(1) SA 99(W); Rondalia Bank 

BEk v Pieter Nel Motors (Edms) Bpk 1979(4) SA 467(T); 

D Glaser & Sons (Pty) Ltd v The Master and Another N 0 

1979(4) SA 78o(c); Soane v Lyle N O 1980(3) SA 183(D). 

Cf Killian v Reilly 18 CTR (1908) 159. See also W de 

.· .. Vos; 11 Retensieregte weens Verryking" in THRHR 33 (1970) 

357-368. 

492 BK Tooling (Eclms) Bpk v Scope Precision Engineering. 

· · ( Edms) Bpk 1979 ( 1) SA 391 (A)• The action is usually 

re.ferred to as being directed at quantum meruit. See 

further Hauman v Nortje 1914 AD 293; Breslin v Hich~ns 
":V· 

· 1914 AD 312; Van Rensburg v Straughan 1914 AD 317; 

·. Spencer v Gostel.iow 1920 AD 617; A J Kerr, "Breaches of 

Building Contract: is the Action one on Contract or 

.for a Quantum Meruit?" in SALJ 86 (1969) 396 sqq; Lotz, 

op cit 65-66 (par 98-101). 

493 De Beers.Consolidated Mines v London and South Afr1can 

·· E:Xploration, Company 10 SC (1893) 359 at 369; Wipplinger 
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- v Wax ~1933 EDL 60. Cf Colonial Government v Smith 

. and Company 18 SC (1901) 380; Rademeyer and Others 

v· Rademeyer and Others 1968(3) SA l(C) at 8H-9A and 

10G. 

494 · 1966(3) SA 96(A) at 120F (~ Rwnpff J A)o 

495 See also 133E-G of the report, where reference is made 

· to Grotius, Inleidinge 3.1.15. 

496 1968(3) SA 563(T) at 575A-G~ 

·497. · 19-31 GWLD 86 at 1 OOo 

498 .. · See also Brooklyn House Furnishers (Pty} Ltd v Knoetze 
,/ 

. and Sons 1970(3) SA 264(A); Hochmetals Africa (Pty} 

Ltd-~ Otavi Mining Co (Pty) Ltd 1968(1) SA 571(A); 

C Nath~n, "Enrichment Liability and the Ius Retentionis" 

in THRHR 37(1974) 101-106; W de Vos, "No Enrichment · 

Action fo~ Improvements to Movables?" in THRHR 37(1974) 

. 308.,.314. 

4 9 9 . See Van Rens burg v Straughan 1914 AD 31 7; New Club Ga-

rage v Milborrow and Son 1931 GWLD 86 at 99; Williams' 

Estate v Molenschoot and Schep (Pty} Ltd 1939 CPD 360; 

Frame.v Palmer 1950(3) SA 340(C); Knoll V s A Floor-ing 

Industries Ltd 1951(1) SA 404 (t); Brooklyn House Fur-

· n•ishers (Pty) Ltd v Knoetze and Sons1970(3) SA 264(A); 
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Skyword (Pvt) Ltd v Peter Scales (Pvt) Ltd 1979(1) 

SA 570(R). But see Vadas (Pty) Ltd v Philp 1940 CPD 

267 and Gouws v Jester Pools (Pty)Ltd 1968(3) SA 

563(T). In the latter case (at 574F) the Court ac

cepted the so-called "at-the-expense-of" requirement· 

for an action based on unjustified enrichment (as advo

cated by De Vos, Verrykingsaanspreeklikheid 296-308) 

and rejected the claim of the builder of a swimming 

pool who had contracted with B but enriched c, the 

.owner of the property on which the pool had been .built, 

·. This decision appears to be in conflict with that in 

Brooklyn House Furnishers (Pty) Ltd v Knoetze and Sorts, 

supra. See further the discussion of negotiorum ge~. 

tio and "indirect enrichment" in chapter 5.7 below. ·-
500 See chapter 5.4 above. 

· 501 A~ Honor~, "Third Party Enrichment" in AJ (1960) 236-. 

253.at 253. He is supported by J E Scholtens in a num

ber of contributions, such as "Enrichment at Whose Ex-
. . II . 

. pense? in SALJ 85(1968) 371-379 and in Annual Survey 

.(1968) 150-152. See also C P Joubert 1 s review of De 

VOS:; Verrykingsaanspreeklikheid, in SALJ 76 (1959).471-

476.at 475~476: in his discussion of the 11 tussenper-

·soon11 or 11 tussenvermoe 11 he likewise rejects the "ten 

. koste vantl {"at the expense of 11 ) requirement. See further 

·. L. Getz, "Contracts for the Benefit of Third Parties n 
iriAJ (1962) 38 sqq; JP Dawson, "Indirect Enrichment" 
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in Festschrift Rheinstein 2 (1969) 789 sqq; Van Zyl, 

Saakwaarneming 163-169; idem, 11 Verryking-saakwaarneming -

1 Ten koste van 111 in THRHR 34 (1971) 199-202. 

502·-W de Vo's, Verrykingsaanspreeklikheid 296-308; idem, 

11 0ngeregverdigde Verryking 1 ten koste van 1 Iemand 11 in 

Butt SAL Rev 4 (1957) 36-55 (cf Verrykingsaanspreek-_ 

likheid 193 and 226); idem, 11 Enrichment at Whose Ex-· 

pense? A Reply 11 in SALJ 86 (1969) 227-230; idem, 

11 Aspekte van Verrykingsaanspreeklikheid 11 in AJ (1970) 

231-243, esp at 236-241; idem, 11Retensieregte weens 

Verryking 11 in THRHR 33 (1970) 357-368. 

503 · See _notes 452 and 458 above. 

504 See-the authorities cited inn 461 above. 

_505 · 1931 GWLD 86. 

·•_ ·so6 At 99-100 (per Hutton J). 

507·'cf·Williams 1 Estate v .Molenschoot and Schep (Pty) Ltd 

1,939 CPD 360 at 376; Frame v Palmer 1950(3) SA 340(C) 

.(discussed by J E Scholtens, 11 Unjust Enrichment 11 in 

SAI,J_ 67 (1950) 329-331 and in Annual Survey (1950) 129-

lJl); L Ferera (Private) Ltd v Vos N O and Others 

. '.1953 ( 3) SA 450( A) at 465D-G. 

508 '1951(1) SA 404(T) (discussed by J E Scholtens, 
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11 Negotiorum Gestio and Unjust Enrichment" in SALJ 68 

(1951) 134...:137 and in. Annual Survey (1950) 130-131) •. 

509 At 408A-C ( quoted in n 7 2 above) the Court (per De•· 

Villiers J) criticises the judgement in the Williams' 

Estate-case and suggests. that., although the princ;iples 

.· of negotiorum gestio could have been applied in that 

· case., the "equitable doctrine of unjust enrichment" 

was "wide enough to cover the facts" in such case. 

· 510 1968(3) SA 563(T) • 

.. ·511At.569 H (per Jansen J A). 

512 See also the criticism of J E Scholtens., "Enrichment·, 

at Whose Expense?" in -SALJ 85 (1968) 371-379 and in 

Annual Survey (1968) 150-152. W de Vos., "Enrichment· 

. at. Whose Expense? A Reply" in SALJ 86 (1969) 227-230., 

in line with his approach to the so-called 11 at the 

··expense of" requirement for. a claim based on unjustified 

· enrichment., supports the decision. Cf Vadas (Pty) Ltd 

v.Philp l940~CPD 267., in which an action is., in simi-

lar.circumstances., refused. 

513 1970(3) SA 264(A). 

514 . At 273H-274A (per Botha A J): 11 Hierdie stelling (ie 
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t!ie "at the expense of" requirement) is nie ov.aanveg

. baar nie ••• maar dit is nie nodig om nou daarop met .. 

betrekking tot •n verrykingsaksie in te gaan nie, aan

gesien ons nie hier met so •n aksie te doen het nie, 

maar wel -et~ beweerde retensfereg wat bloot as ver-

weer teen die eienaar se rei vindicatio opgewerp wordo 

Dat verryking van die eienaar ten koste van die besit

ter,wat die noodsaaklike of nuttige uitgawes aange.

gaan. het, •n vereiste vir die totstandkoming van so •n 

· retensiereg is, moet toegegee word. Dit is byna va.n-

. _selfsprekend dat verryking van die eienaar deur die be-

steding van nuttige of noodsaaklike uitgawes aan die 

saak, ten koste is van die persoon wat die uitgaw~s 

aangegaan het, en na my oordeel is dit, met betrek

king. altans tot die bestaan al dan nie van so •n reten

siereg, nie ter sake nie dat die uitgawes aangegaan 

is ingevolge •n geldige kontrak met •n derde teen ver

goeding. 11 See the criticism of this case by W de Vos, 

11Re~ensiereg weens Verryking 11 ir). THRHR 33 (1970) 357-

368;. replied to by Van Zyl, 11 Verryki·ng - Saakwaarne

ming - 'ten koste van 111 in THRHR 34 (1971) 199-202. 

515 See n 502 above. 

516 · It may, in the alternative, be argued that, even if · 

the.granting <?fan enrichment action under these cir

c cuni~tances should be in conflict with the paritas er¢-
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ditorun1 rule, there would be ample justification .for 

considering this an exception to such rule, as De 

Vos_. himself suggests in his article II Aspekte van Ver

rykingsaanspreeklikheid II in AJ (1970) 231-243 at 241: 

11 0ns sou moet aanvaar dat daar belangrike uitsond~rings 

op die reel van .garitas creditorum bestaan. 11 If the 

intermediary should himself be insolvent, it is sub.,. 

.mi tted that A should have a choice between entering. 

the concursus creditorum by contractually suing B 1 s 

. insolvent estate, or suing C directly on the basis of 

unjustified enrichm~nt. Insofar as Band Care two dif-
. . . . 

ferent persons, the question of parity·of creditors 

will ~ot come to the fore in such a case. This situa

tion must be distinguished from that where A is indeed 

able to sue Band gain full satisfaction for his claim: 

insofar as C will likewise be liable to Bin terms of· 

their contractual relationship, there will clearly-not 

be room for an enrichment action since C cannot be un

justifiably enriched if he still has to make payment 

to B~ To this extent, as mentioned above, the exten

ded actio negotiorum gestorum has a subsidiary function. 

-5-17 See in general the authorities cited in notes 5, 6 

and 7 above. The results of the comparative survey will 

·. be dealt with in chapter 7 below. In view of the diffi

culty of gaining access to the socialistic legal systems, 

· • · ... none of these systems have been included in the present 
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comparative survey. In Van Zyl, Saakwaarneming 142-:

·. 145~ the Hungarian law relating to the actio negotio

rum gestorum as an enrichment action. is dealt with, 

with particular reference to sections 485-487 of the 

civil code known as A Magyar N~pkoztarsasAg PolgAri 

Ttlrr~nkonyve {translated into English by ·p Lamberg 

andB Cs~rik as the Civil Code of the Hungarian People's 

Republic and into French by P Sebesty~n as Code Civil 

-de la R~publique Populaire Hongroise). See in general 

on Hungarian private law and its Romanistic tendencies 

A Alm~si, Ungarisches Privatrecht 2 (1923); Zivilge

s·etzbu~h. der ungarischen Volksrepublik (1960); F. 

MAdJ, (ed), Das ungarische Zivilgesetzbuch in fiirif 
. . . . 

Stud1en (1963); G B6nis, Einflilsse des romischen Rechts 

. in JJ'ngarn ( 1964) (also in IRMAE 5, 10). An interesting 

c6mparative survey of socialistic civil law appears in 

VP~tev, Sozialistisches Zivilrecht (1975) and Y Eminescu 

T Popescu, Les codes civils des pays socialistes (1980). 

On. East--German (DDR) civil law see H Roggemann (ed), 

Zivilgesetzbuch und Zivilprozessordnung der DDR mit 

Nebehgesetzen (1976) and G Brunner (ed), Zivilrecht.der 

Deutschen Demokratischen Republik (1977). See in ge..-

· ·· neral on the socialistic family of law Van Zyl, Begin

sels .. van Regsvergelyking (1981) 212-240 (with reference 

to the USSR, Hungary and Jugoslavia). At 241-278 the 

.Nordic (Scandinavian), Far-Eastern and traditional 

legal systems are dealt with in general. For present 
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purposes the comparison with these systems is not prac

·ticable. 

518 · 'The quasi....;contracts are defined in sec 1371 as follows: 

A.rt. 1371. Les quasi-contracts sont les faits purement 

volontaires de 1 1 homme, dont il r~sulte un engage~ent 

quelconque envers un tiers, et quelquefois un enga~e-
' ' ' 

•ment·i-~ciproque des deux parties, ( "Quasi-contracts 

:are ·purely voluntary acts of a person, which result ,in 

-some .or other relationship towards a third party and 

~ometimes in a reciprocal relationship between two 

parties"). Solutio indebiti is in fact the only enrich-

ment :action dealt with in the Code civil (sec 1376-1381), 

but in practice the actio de in rem verso has evolved 

asa general enrichment action. See in ge11;eral F Grauer, 

··. Die ungerechtf ertigter Bereicherung im franzosischen 

Privatrecht (1930) 31 sqq; M H Bregstein, 0ngegronde 
\ ' 

verinogensvermeerdering (1927)23 sqq; H C Gutteridge., 

R,J.A David, "The Doctrine of Unjustified Enrichment" 

· :in, ci,'J 5(1933-1935) 204-229; J P Dawson., 11 Negotiorwn 

·Gestio: The-Altruistic Intermeddler 11 in Harvard 
' ' 

··Law Review 74 (1960-1961) 819-865, 1073-1129; B Nicholas., 

·· "Unjustified Enrichment in the Civil Law and Louisiana 

L~wir in Tulane Law Review 36 (1962) 605-646, 37 (1962-

1963) 49-66 (on Louisiana law see also chapter 6.9 b~

low); D Konig, Der Bereicherungsanspruch gegen den 

·. Drittempfanger einer Vertragsleistung nach franzosischem 
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Recht (1967); AM Biegman-Hartogh; Ongegronde Verrij

J<in~ (1971) 88-105; De Vos, Verrykingsaanspreeklik

~ 128-130; Van Zyl, Saakwaarneming 100-108. On 

French law in general see Van Zyl, Beginsels van Regs-

vergelyking (1981) 74-105. 

'Cf sections 697-702 of the Civil Code of Japan and sec-

: tions 104-115 of the Draft Civil Code of Quebec. On 
. ) 

the relevant law of Quebec see G s Challies, The Doc-

trine of Unjustified Enrichment in the Law of the 

Province of Quebec (1940); J-G Castel, The Civil Law 

System of the Province of Quebec ( 1962) 381-400. The 

Japanese code and the law of Quebec on the subject of 

• negotiorum gestio follow French law closely. Cf the 

Civil code of Louisiana, dealt with in ch?pter 6.9 be-

low •. 

520 See-in general CB M Toullier, Le droit civil fran~~is 

ll. (1824) 24 sqq; F Laurent, Principes de droit civil 

fran~ais 20 (1878) 352 sqq; C Demolombe, Traite des 

· e~gagements qui se forment sans convention 8 (1882) 44 

. ,sqq; · V Marcade, Explication theorique et. pratique 

du C6de Civil 5 (1889) 280 sq~; G Baudry-Laca~tinerie, 
. . . 

L Barde, Theorique et pratique de droit civil 15 (1908) 

',450 sqci.; M Planiol, Traite elementaire de droit civil 

2: (l 909) .7 25 sqq; R Demogue, Traite des obligations 

en general 3 (1923)21 sqn; L Josserand, Cours de dro~t 

civil positif fran~ais 2: Th~orie generale des obli-
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· gations (1930) 135 sqq and 690 sqq; R Savatier, Cours 

de ':droit civil 2 { 1949) 100 sqq; Aubry et Rau, Droit 

civil frans-ais (1951) 359-372; Ch Beudant, Cours de 

. droit civil frans-ais 9 bis (1952) 313 sqq; M Planiol, 

G Ripert, Trait~ pratigue de droit civil frans-ais 7: 

obligations (1954) 1-23; F Gor~, "Le fondement de la 

gestion d 1 affaires autonome et g~n~rale d 1obligations 11 

in Recueil Dalloz (1953) 39 sqq; G Ripert, J Boulanger, 

Tr~it~ de droit civil 2 (1957) 468 sqq; A Colin, H 

Capitant, Trait~ de droit civil a (1959) 726-735; J M 

Solis, "Management of the Affairs of Another" in Tulane 

Law Review 36 (1961-1962) 108-129; G Marty, P Raynaud, 

Droit civil 2.1: les obligations (1962) 299-308; H 

et L~Maz~aud, J Mazeaud, Les-ons de droit civil 2 

(1966) 639-652; J Carbonnier, Droit civil 4: les ob

ligations ( 1976) 451-460. Cf Rubin, Unauthori.sed Ad:... 

~irtistration 80-82. 

5.21 Se~. n 20 in chapter 1. 1 above • 

. 522 . See Aubry-Rau, op i.cit 361: . Il y a gestion d 1 affaires 

lo'rsgu 1.une personne capable de contracter entrepend · 

volantai'rement sans mandat expres ou tacite la gei;;tion 

d 1 'line affaire d 1 autrui. Cf Mazeaud-Mazeaud, op cit. 

641 {par 669): La gestion d 1 affairesest le fait d 1 it.ne 

personne, le g~rant ou 1negotiorum gestor', qui sans.en 

avbir ~t~ charg~e, s 1 occupe des affaires d 1 une autre· 

personne, le g~r~ ou maitre de 1 1 affaire. 
. . , 
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523 See Carbonnier,op cit 452: Il ya gestion d 1 affaires , 

. · . 
• • 0. toutes les fois gu'une personne (gerant d 1 affaires) 

accomplit un acte dans 1 1 interet et pour le compte 

d 1 un tiers {maitre de 1 1 affaire, 1 gere')i sans avoir 

refU mandat de celui-ci. Cf Marty-Raynaud, op cit 302-

303 (par 339). 

524 · See Mazeaud-Mazeaud op cit 641-642 (par 67 2) and 

648-649 (par 691); Aubry-Rau, op cit 365 and 371; 

. Mar.ty-Raynaud, op cit 308 (par 346); Planiol-Ripert, 

op cit 5-6 (par 722), 9 (par 726) and 20-22(par 733); 

Colin-Capitant, op cit 735 (par 1295); Carbonnie'r, op 

cit 454-455• 

·.5 25 · The distinction is also made between actes juridigues and 

actes (or faits) materiels. See in general Carbonnier, 

op cit 453; Mazeaud-Mazeaud, op cit 643-644 (par. 678-

680); Aubry-Rau, op cit 363-364; Colin-Capitant, 

op .cit 730-731 (par 1286); Planiol-Ripert, op cit 9~ 

· .10; Marty-Raynaud 304 (par 340) o 

526 . Mazeaud-Mazeaud, op cit 643 (par 677); Aubry-Rau, 

.(>p .cit 362-363. 

· · · • 5:27 Aubry-Rau, op cit 364-365; Colin-Capitant, op cit 7 29-

730 _(par 1285); Mazeaud-Mazeaud, op cit 642 (par 675). 

528 Tou11ier, op cit 24 sqq. 
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529 ·Planiol-Ripert, op cit 4, make this clear from.their 

definition of negotiorwn gestio: Il ya gestion d 1 affaires 

-quand une personne entreprend,· spontan~ment et sans en 

etre charg~e, des actes utiles a une autre avec 1 1 in-

terition d 1 agir pour le compte d 1 autrui. Cf Marty-Ray

naud op cit 304-305 (par 341: 1 1 intention de g~rer 

1 1 affaire d 1 autrui); Mazeaud-Mazeaud, op cit 642 (par 

675) (they relate the animus-requirement to the volon

tairement of sec 1372 CC); Colin-Capitant, op cit 

729 (par 1284); Carbonnier, op cit 453-454; Van Z,Yl, 

·saakwaarneming 102-1030 

530 Planiol....,Ripert, op cit 16 (par 731); Marty-Raynaud, 

. op c:i.t 307. (par 345) • 

531 Pl~nio1~Ripert, op cit 17 (par 731) says, in this re

g-ard, - that account should be taken of what the gestor 

· could and should have known about the intentions and 

- habits of the dominus. See also Marty-Raynaud, op cit 

303 (par 340): il suffit gue 1 1 interv:ention du g~rant 

soit utilement entreprise et confue. Cette utilit~ 

••• doit etre appreci~e du moment ou la gestion est -

- enth~prise. Cf idem, op cit 307 (par 345); Aubry-Rau, 

op cit 365-366, who emphasise the necessity of the in.,. 

tervention; Carbonnier, op cit 455. Colin-Capitant, 

op_c:i.t 731-732 (par 1288), point out that where the 
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gestio consists of a nwnber of acts, the utility of 

the gestio is not established with reference to each 

~eparate act, but with reference to the gestio as 

a whole. Cf idem, op cit 734-735 {par 1295)0 Mazeaud

Mazeaud, op cit 644-645 {par 683-684), require, besides 

the utilit~ of the gestio, that it should not 11 exceed 

the. limits of the act of administration 11 (1 1 acte de 

gestion ne doit pas depasser les limites de 1 1 acte 

·d 1 administration), in the sense that the gestor should 

not go further than is necessary in managing the parti-
.. 

cular affair. This does not appear to be a require-

ment other than utiliter coeptwn. 

532 -See in general on this obligation Mazeaud-Mazeaud, op 

cit.646-647 {par 687); Colin-Capitant, op cit 734 

. (par 1293); Aubry-Rau, op cit 367; Carbonnier, op 

cit)455; Marty-Raynaud, op cit 306 (par 344). Plariiol

Ripert, op cit 15 (par 730) point out that the gestor 

.is not responsible for non-continuation of the gestio 

if he has been prevented by vis maior (force majeure) 

·fi-oin continuing therewith or if the continuation would 

eaus~ the gestor himself considerable prejudice. This 

relates to the liability of the gestor in general -

See below. 

533 • Planiol--Ripert., op cit 16 {par 730); Marty-Raynaud, . 

op cit 307 · {par 344); Aubry-Rau, op cit 367; Carbonnier, op 

cit 455; Colin-Capitant., op cit 734 (par 1293); Mazeaud-
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Mazeaud, op cit 647 (par 687). 

534 Art 1993. Tout mandataire est tenu de rendre compte 

de sa gestion, et de faire raison au mandant de tout 

ce gu 1·il a re£U en vertu de sa procuration, guand 

. meme ce qu 1il aurait refU n 1eut point ete du au man-

dant • 

. 535· See chapter 3.4 above. See further on the liability 

of,the gestor in French law Mazeaud-Mazeaud, op cit 

·_ 647 (par 687); Colin-Capitant, op cit 734 (par 1293); 

·_Aubry-Rau, op cit 367; Marty-Raynaud, op cit 306 (par 

344); Planiol-Ripert, op cit 15-16 (par 730); Car

bonnier, op cit 454. 

536 .Mazeaud...:.Mazeaud, op cit_648 (par 689), give the example 

of the father of a child who is treated in a clinic:. -

·j_f the director of the clinic should require the ser-

· .. ···vices of ~. specialist to assist in treating the child, 

the-father i~ obligated towards the specialist directly 

for.payment of his fees, so that the clinic in fact. 
. . . 

·acted merely as an intermediary or agent in concluding 

an agreement between father and specialist. 

5 3.7 .· Art. 2000. Le mandant doi t aussi indemniser le man

~dataire des pertes que celui-ci a essuyees a l 1oc_casion 

·de sa gestion, sans imprudence qui lui soit imputable. 
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Art. 2001. L 1 int~ret des avances faites par le man

dataire lui est du par le mandant, a dater du jour 

des avances constat~es • 

. · 538 •. See Marty-Raynaud, op cit 307 (par 345); Planiol~ 

Ripert,- op cit 17 (par 731), who point out that the 

professional should not have had an intention lib~-

rale - (and hence have had the intention to claim 

reimbursement of expenses or of a fee) o 

539 .Planiol-Ripert, op cit 18 (par 731). The action 

against the dom:inus prescribes after the lapse of thirty 

years. 

540 See·chapter 4 above and see in general on the French 
I 

law relating to the rights of the gestor Aubry-Rau, op 

cit 368-370; Planiol-Ripert, op cit 16-18 (par 731); 

Colin-Capitant, op cit 734-735 (par 1294-1296); Marty

Raynaud, op cit 307-308 (par 345); Mazeaud-Mazeaud, . 

op cit 648 (par 688-690); Carbonnier, op cit 455-

456. 

541 See Aubry-Rau, op cit 364; Planiol-Ripert, op cit 12-14 

(par 729); Colin-Capitant, op cit 729 (par 1284) an4 

732-733 (par 1289); Marty-R~ynaud, op cit 304-305 

fpar· 341-342); Mazeaud-Mazeaud, op cit 642 (par 673) and 

643 .(par 676); Carbonnier, op cit 454; Van Zyl, Saak

waarneming 103-106. 
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542 Colin-Capitant, op cit 731 (par 1287). See further 

. Aubry-Rau, op cit 365; Planiol-Ripert, op cit 9 

(par 726); Marty-Raynaud, op cit 303 (pal' 340); 

Mazeaud-Mazeaud, op cit 642 (par 674); Carbonnier, op 

· · cit 454. 

543 See Demolombe, op cit 83 sqq; Marcad~, op cit 282;· 

Baudry-Lacantinerie, op cit 453 sq; Demogu.e, op cit 
. r .· 

·. 40 sqq; Aubry-Rau, op cit 365 n. 15; Planiol-Ripert, 

op cit 9 (par 726) n (1); Van Zyl, Saakwaarneming 

106-107. 

544 . See chapter 5. 7 above. 

545 Aubry-Rau, op cit 371-372; Planiol-Ripert, op cit 

18;.;.20 (par 732). Cf Colin-Capitant, op cit 730 (par 

.1285); Mazeaud-Mazeaud, op cit 646 (par 686); Van_ 

Zyl, Saakwaarneming 107-108 

546 · .See sec 1 of the 0ntwerp Joannes van d.er Linden of 1807 / 

· · 1808, secs 3488 and 3504 of the 0ntwerp Burgerlijk Wet

boek of 1816 and sec 2977 of the 0ntwerp Burgerlijk 

· Wetboek of 1820, referred to in Van Zyl, Saakwaarne:..: 

mirig 109-112. The draft of 1816 was also known as the 

0ritwerp Kemper. From 1809 to 1811 the Wetboek Napoleon 

applied in the Netherlands, before it was superseded 

by the Code civil as such until 1838, when the BW came 
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into operation. In 1830 a Burgerlijk Wetboek was 

promulgated for the kingdoms of Belgium and the Nether

lands but, because of the breakaway in 1830, this code 

.never came into operation. See in general on the early 

codes Evan Dievoet, Het burgerlijk recht in Belgie en 

ih Nederland van 1800 tot 1940: de rechtsbronnen (1943); 

FFX Cerutti, 11 Het ontwerp burgerlijk wetboek van Joannes 

van der Linden ( 1807) 11 in Opstellen Hermesdorf ( 1965) 

39 :sqq; Bronnen van de Nederlandse codificatie sinds 

1798, vol l (1968). On negotiorum gestio in general 

after the introduction of the BW, see J van Gigch, ~ 

sertatio de negotiis gestis ( 1851); G Diephuis, ~ 

Nederlandsche burgerlijk recht 11 (1888) 19 sqq; Tj 

Dijkstra, lets over zaakwaarneming (1892); CW Opzoomer, 

Het Burgerlijk Wetboek verklaard 5/6 (1897) 193 sqq; 

.H van Goudoever, Bijdragen tot de leer der zaakwaar_; 

·neming (1905) (reviewed by M Polak in RM 26 (1907) 

324-330 and G van Slooten in Themis 67 (1906) 635-646; 

··. N K F Land, W H de S Lohman, Verklaring van het · Bur- · 

. gerl:1.jk Wetboek 4 ( 1906) 277 sqq; G Verburg, De yrij~ 

willige zaakwaarneming ( 1949) ( reviewed by Kamphuiseii 

in,,R M Themis (1954) 268 sqq); J Ph Suijling, Inlei

ding tot het burgerlijk recht 2 (1936) 301 sqq; S van 

· Brakel, Leerboek van het Nederlandse verbintenissenrecht 

1 (1948) 564 sqq; HF A Vollmar, Nederlands burgerliik 

recht 3: verbintenissenrecht en bewijsrecht · (1952) 

281 sqq; L C Hofman, H Drion, K Wiersma, Het Nederla·nds 

verbintenissenrecht: de algemene leer der verbintenissen 2 
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{1959) 1 sqq; A Pitlo, Het verbintenissenrecht naar 

·. het Nederlands Burgerlijk Wetboek ( 1964) 202 sqq; N E 

Algra, Inleiding tot het·,Nederlands privaatrecht (1969) 

241-243; DC Fokkema, J M J Chorus, EH Hondius,. 

E Ch Lisser (edd), Introduction to Dutch Law for Fo-

reign Lawyers (1978) 142-143 (par 22); 
. <,~,,. 

C Asser, LEH 

Rutten, Mr C Asser 1 s Handleiding tot de beoefening van 

'het Nederlands btirgerlijk rec~ 4.3: Verbintenissen..;. 

recht: de verbintenis uit de wet (1979) 1-16. Cf., 

W,de Gelder, De zaakwaarnemer, wet en regt (1853) (re-

·.-. viewed by A de Pinto in Themis· 14 (1883) 555-582)0 

See in general on the law of the Netherlands in com.:..· 

parative perspective Van Zyl, Beginsels van Regsver

geiyking (1981) 105-119. 

·547· .. On .the relevant portion of the draft code see the -Toe

lichting (3e gedeelte, boek 6) (1961), which expl@ins 

and motivates the formulation in the NBW. See also 

II Cohen Jehoram, 11 De zaakwaarneming in het On twerp · · 

· Nieuw BW 11 in WPNR 1968 no 5014 sq. 

548. Negotiorum gestio is defined in sec 6.4.1.1 NBW as follows: 

IIArt. 6.4.1.1. Zaakwaarneming is het zich opzettelijk 

e.n op redelijke grond inlaten met de behartiging van 

eens anders belang, zonder de bevoegdheid daartoe aan 

.een rechtshandeling of een elders in de wet geregelde 

rechtsverhouding te ontlenen. 11 For present purposes 
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·. the NBW. does not warrant further discussion, but se~ ·. 

Van Zyl,, Saakwaarneming 120-121. 

549 Asser-Rutten, op cit 3. Cf Hofman-Drion ... Wiersma, op -

cit 3 ;. Pitlo, op cit 202; Algra, op cit 24; Biegman;_ 

•Hartogh; op cit 95. Zaakwaarneming is discussed by the 

authorities as verbintenissen uit de wet, as opposed 

·to obligations arising from consensual contracts. 

550 The animus-requirement appears clearly from the word 

opzettelijk in sec 6.4.1.1 NBW (seen 548 above). 

551. HR16.1.1891 W 

neming 113-114. 

5984, dealt with in Van Zyl, Saakwaar- . 

• .I 

. 552 ·. As
0

ser-Rutten, op cit 7, refer to this as the require, 

ment dat willens en wetens de belangen van een antler· 

zijn behartigd. They criticise the approach of the 

Hoge Raad in infering this requirement from the word· 

vrij~1i·llig of sec 1390 BW (cf the interpretation of 

volontairement in sec 1372 CC). Pitlo, op cit 203, suggests 

·that it is not necessary that the gestio be underta--

kenuit naasten liefde 2 want ook hier blijft het mo-· 

tief buiten beschouwing. The motive of the gestor 
. . 

is.· thus immaterial, as appears from the Hoge Raad 

decisio·n (HR 24.1.1902, W 7714)that the person who ex-

tinguish~s a fire in his neighbour's house in order to. 
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s'ave his own, is in fact a gestor in the ordinary serise. 

The ·correctness of this decision is doubtful, since 

. the gestor could not, under such circwnstances, have· 

had the animus negotia aliena gerendi. There should,·· 

however, be no objection to granting him an extended 

actio negotiorum gestorwn on the ground of unjustified 

enrichment. Cf Asser-Rutten, op cit 4: Of de gestor 

werd bewogen door menslievendheid, door eigenbelang, 

door baat- of eerzucht of door een antler drijfveer, zal 

in het algemeen van geen belang zijn. 

553.· Asser~Rutten, op cit 4-5: Het waarnemen van eens anders 

zaak betekent het behartigen van iemands belangen voor 

diens rekening en risico. 

554 .: . Ass¢r-Rutten, op cit 4-6. At 5-6 they point out that 

· ·. it is doubtful whether the gestio may include becoming 

· involved in litigation for the benefit of the dominus. 

cf· Pitlb, op cit 202-203; Algra, op cit 241-242; Bieg

man-Hartogh, op cit 88. The Hoge Raad has decided 

ciearly that negotiorwn gestio is present only when, 

.. ~ person, without authority, manages the affairs of 

·ano:ther with the intention of se:t!ving such other person's 

interests. See HR 28.1.1919 (NJ 1919 p 353) and HR 

2 7 •, 3 • l 9 24 ( NJ 1 9 2 4 p 6 5 6) • 

555 Pitlo, op cit 203; Asser-Rutten, op cit 6-7 and 10. 
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. At 7 .· they point out that giving assistance to a per

son whose life is in danger is a legal obligation and 

: not a deed of negoti·orwn gestio. Equity requires., 

·. however, that even the life-saver should be compensa-, 

ted for his services., Cf Biegman-Hartogh, op cit 88..,. · · 

91 {with reference also to German and French law); 

Algra, op cit 242: Van zaakwaarneming kan slechts 

worden gesproken, wanneer het handelen door de zaak..:. 

·waarnemer g~~n uitvloeisel was van een contractuele 

of wettelijke verplichting. 

556 ·This coincides with the bien administr~e of sec 1375 CC. 

5.57 Asser-Rutten, op cit 8: Het stellen van deze eis lijkt· 

nodig2 · t·eneinde een te grote bemoei,zucht en een zich 

indrin&;en·in de zaken van een antler te weren. Cf Bieg

man~Hartogh, op cit 91-94. 

· 558 ,_ Asser-Rutten, loc cit. 

-559 .At 9·Asser-Rutten say that the judge should decide·~ 

concreto whether this requirement has been complied 

with and also whether it is in conflict with the boni· 

mores or with maatschappelijk betamende zorgvuldigheid~. 

Cf Pitlo, op cit 204-205: Of een zaakwaarneming be-

hoorlijk is geweest2 moet men afmeten naar de omstan-
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dighedeil waaronderzij is ondernomen. In sec 6.4.1.1 

,NBW (qu,oted in n 548 above), the utiliter requirement 

is likewise described as op redelij ke grond.' Sec 6. 4 .1. 5 

' ·• 'NBW states, however, that gestio undertaken without 

such "reasonable ground" can be ratified by the domirius. 

560 Pitlo, op cit 203, with reference to HR 2.5.1935, NJ 

1935 p 1461. 

561. See P_itlo, op cit 205; Asser-Rutten, op cit 15. Cf 

sec 6.4.1.3 NBW as amended. 

562 .See Asser-Rutten, op cit 12-14; Pitlo, op cit 204; 

Algra,op cit 243. Asser-Rutten, op cit 13, describes 

_the gestor 1 s standard of liability thus: De zaakwaar

nemer sal de belangen van de dominus moeten behartigen 

met·de:zorg die naar verkee~sopvatting van een_nauwge:.. 

zet zaakwaarnemer kan worden verwacht2 waarbij rekening 

·· moet worden gehouden met de omstandigheden van het ge-

. val. Of aan deze maatstaf is voldaan zal de rechter 

in elkgeval afzonderlijk moeten beoordelen. This dili-

gen.c¢. of the gestor requires that he should inform the 

dominus as soon as possible about the gestio, so that 

the latter may take the necessary steps himself. The 

at1.thors cite no authority for this facet of the gestor 1 s 

liability., however, and it does not appear justified· 

hy:the relevant sections of the BW. Cf sec 6.4.1.2 
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NBW~ .which stipulates that the gestor should exercise 

de nodige zorg. The said sec similarly provides that· 

the gestor should continue the gestio as far as may 

reasonably be expected of him. 

563 Sec 1839 BW. De lasthebber is verpligt rekenschap te 

· geven van hetgeen hij verrigt heeft, en aan den last-

gever verantwoording te doen van al hetgeen hij uit 

·krachte van zijne volmacht ontvangen heeft, al ware 

het ook dat het ontvangene niet aan den lastgever mogt 

zijn verschuldigd geweest. This coincides exactly 

· with sec 1993 CC quoted in n 534 above. See further 

Asser-Rutten, op cit 14 and 16; Pitlo:, op cit 204; 

-Algra, op cit 243. 

564_· See·in general on the duties of the dominus arising 

from-the rights of the gestor Asser~Rutten, op cit 

14.:..16, who point out that, on the basis of sec 1393 BW, 

_the;,gestor should also be allowed to claim lost in

terest. Cf Pitlo, op cit 205. 

565 .Pitlo~ loc cit, with reference to HR_ 10.12.1948, 

_NJ 1949 p 122. See also Asser-Rutten, op cit 15, who 

refer to sec 1849 BW as the ratio for the ,aid deci-

· sion of the Hoge Raad. In accordance with sec 1390 
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. . 

B~, ·. the said. sec 1849 BW should indeed be applicable 

to the gestor. It reads thus: De lasthebber heeft het 

·regt om hetgeen hij van den lastgever in handen_heeft 

zoo lang terug te houden, tot dat hem alles betaald 

is ~etwelk hij ten gevolge der lasgeving te vorderen 

. heeft. · · 

566 · HR 30.1.1959; NJ 1959 no 548, p 1140. This case was 

· confirmed by the HR on 18.4.1969, NJ 1969 no 336. 

567 Art. 6.4.3.1: Hij die ongerechtvaardigd is verrijkt 

ten koste vap een ander, is_ verplicht, voor zover dit 

redelijk is diens schade te vergoeden tot het bedrag 

van zijn verrijking. Voor zover de verrijking is ver-

minderd.in de periode gedurende welke de verrijkte re

delij.kerwijze met een verplichting tot vergoeding van 

de· schade geen re)rnning behoefde te houden, wordt zij 

niet medegerekend. 

568. See in general on unjustified enrichment in Dutch law 

CJ Pekelharing, Terugvordering_van vermogensvermeerde...: 

ring zonder oorzaak naar Nederlandsch recht ( 1897); · 

w.t ~~n der Leij, 0ngerechtvaardigde verrijkin~; ver

gel:(jking van het nieuwere Duitsche met het Nederlandsche 

· burg.erlijk recht (1910); M H Bregstein, 0ngegronde 

vermogensvermeerdering (1927); GE Langemeijer 11 Prognostica 

· . over ongerechtvaardigde verrijking" in 0pstellen Beek.;,. 
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·. ·huis (1969) 155 sqq; AM Biegman-Hartogh, Ongegronde · 

verrijking (1971); De Vos, Verrykingsaanspreeklikheid 

.130-135; Van Zyl., Saakwaarneming 109-121. On the his

torical background., and more particularly on the Roman 

origin.$ of negotiorum gestio in the law of the Nether-

·. lands., see R Feenstra, Romeinsrechtelijke grondslagen 

.. van het Nederlands privaatrecht (1980) 165-173 (par 

276-290)., where negotiorum gestio and the various £2!!

dicti:ones are dealt with as actions arising from unjus;.. 

.tified e.nrichment. 

·. 569 Biegman-Hartogh.,. op cit 88-105 at 105: Lijdt de would

.· be. gestor zelf schade, dan is dit jammer voor hem; hij 

heeft zijn schade aan zichzelf te wijten en behoort 

deze m.i; njet op een ander te kunnen verhalen. Cf 

••· idem; op cit 94; Algra., op cit 242 • 

. 570 See.chapters 5.3., 5.4 and 5.5 above. 

571.· Asser-Rutten., op cit 10. The example they give is 

where·the dominus is intent on suicide and the gestor 

is justified in ignoring his prohibition to give 

a~sist~nce. It is also clear that the dominus must 

be of sound mind: should he not be, his prohibition 

may ~lso be ignored. 

572 ·. Pitlo., op cit 203: Men kan volkomen juist handelen 
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door e~n · eigenwys mens tegen zichzelf te beschermen en, 

~hem. z.aken ui t handen te nemen, die hij minde·r goed kan 

beoordelen. Maar wij moeten uit respect door de mede-

·mens _oppassen, dat wij ons niet uit eigengereidheid_ 

.acin hem opdringen • 

. 573 G Verburg, De vrijwilLige zaakwaarneming ,1949) 82 sqq; 

Bregstein, op cit 266 and 286 n 3; Hofman-Dr.ion-Wiers

ma, op cit 11 sq. 

574 H-v~n Goudoever, Bijdragen tot de leer der zaakwaar

neming (1905) xxxvi sq. Cf Van der Leij, op cit 163. · 

Se~ further J van Gigch, Dissertatio de negotiis gestis 

(1851) 15-16; L J H Bouman, 11Burgerlyk regt en regts

vordering. Heeft de negotiorum gestor eene regtsvor

dering om alle nuttige en noodzakelijke uitgaven te. 

verg6eden, tegen dengene, wiens zaken hij tegen diens 

.. verbod heeft waargenomen? 11 in Themis 19 (1858) 20-32; 

H WM van Helten, 11 Zaakwaarneming tegen den wil van 

den belanghebbende" in ~ 27 (1908) 569-590. He refers, 

at 57l,·to a number of decisions in which the action 

.was not given, but suggests, at 589-590, that sec 1393 

BW. should be amplified by the insertion of a second 

clause which should read as follows: Indien de waar-

neritinggeschiedde in strijd met den wil van den belang--

0heb6ende eri zulks den waarnemer bekend was of moest 
. . 

wezeri,. geldt de bepaling van het eerste lid slechts· 

voor_de gevallen, dat zonder de waarnemLng eene op den 

480/ ••• 



-480-

· · belanghebbende rustende verplichting niet behoorlij k 

zou zijn vervuld, dat het verbod van den belangheb

beride in strijd was met de goede zeden of dat de be-

.·. langhebbende volgens de wet onbekwaam was om zijne 

·zaken te behartigen. See also Van Zyl, Saakwaarneming-

575. See Verburg, op cit 55; Bregstein, op cit 280 sqq; 

. Pit.lo,· op cit 203: Terwijl een actie uit zaakwaar-

. neming hier niet ter sprake komt, is het n:i,et ondenk-
1 

baar, dat mij hier een actie uit ongerechtvaardigde. 

·verrijking ••• ten dienste staat. Cf Van Zyl, Saak-

waarneming 115; Biegman-Hartogh, op cit 95-105. 

576 Asser-Rutten, op cit 11. See also JC van Oven, "Pleeg-

··kin.d; zaakwaarneming en condictie" in NJB 13 (1938)· 

.4...:11; idem, 11 Aannemen van kinderen" in NJB 13 (1938) 

43...;44; idem, 11 Handelingen door den pupil zonder bijstand 

van ·den voogd verricht" in THRHR 3 (1939) 87 sqq • 

. . '5 7 7 HR 2 8 • 1 • . 1 9 2 6, NJ 1 9 2 6 p 5 8 1 ; HR 1 9 • ~ • 1 9 3 1 , NJ 1 9 31 

p 1501. 

578 See Verburg, op cit 115 sq, 131 and 137; Bregstein, 

op ci:t · 217 sq (?riticised by De Vos, Verrykingsaanspreek-'

likheid 132-135); Van Zyl, Saakwaarrteming 117-119; 

Biegman;;..Hartogh, op cit 101-102. Cf H C F Schoordijk, 
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Beschouwingen over drie-partij en-verhoudingen van oJ>li-

gatoire aard (1958); Pitlo, op cit 11-12. 

579 Prior.to the BGB, the most important codification in 

Germany was the Prussian Allgemeines Landrecht fur die 

pl".eussischen Staaten (ALR) of 1794, which remained in 

force in a large part of Germany until 1900, when it 

was_ replaced by the BGB. See in regard to the Prussian 

-law ·of this period C G Suarez, Amtliche Vortr~ge bed 

der Schlussrevision des Allgemeinen Landrechts (1833) 

and·H_Dernburg, Lehrbuch des preussischen Privatrechts 

(1875.,.1880). The BGB was preceded by a draft and moti

vatioI1·, known as the Entwurf eines burgerliches Gesetz-

buches fur das deutsche Reich (1888) and Motive zu den 

' Entwurfe eines bilrgerlichen Gesetzbuches fiir das deutsche 

Reich (1888), vol 2 of which deals with the law relating 

to obligations (Recht der Schuldverhaltnissen). See 

in general on German law E J Cohn, Manual of German 

Law 1: . General Introduction; Civil Law ( 1968); Van 

Zyl;. Beginsels van Regsvergelyking (1981) 131-148. 

580 See·i11 general on negotiorum gestio (including its re-

. lationship with unjustified enrichment) in German law 

0 Gierke, Deutsches Privatrecht 3 (1917) 989 sqq (par 

216 )_; L Ennecerus, H Lehmann, Lehrbuch des burgerlicheri 

-R~chts.2 (1958) 697 sqq; Das Biirgerliche Gesetzbuch 

(BGB-RGRK) (1959) 705-724; J Esser, Schuldrecht: All-
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gemeiner und besonderer Teil ( 1960) 7 5 2 sqq; Th So er..;. 

· gel, W Siebert, Biirgerliches Gesetzbuch mit Einfiihrungs

gesetz und Nebengesetzen 2: Einzelne Schuldverhaltnisse 

(1962) 673 sqq; W Ennan, Handkommentar zum biirgerlichen 

Gesetzbuch 1 ( 1967) 1455 sqq; .Biirgerliches Gesetzbuch · 

(ed 0 MUhle) 3: Schuldrecht 2 (1969) 386-408; KLarena,· 

Lehrbuch des Schuldrechts 2: Besonderer Teil (1972) 

267-279 (par 57); W Fikentscher, Schuldrecht (1976) · ,. 

495-512 (par 83); Palandt, Biirgerliches Gesetzbuch 

(1975) 647-653 (par 677-687); GK Schmelzeisen,~-:·' 

gerliches Recht (1975) 189-194 (par 47); J van Staudinger, 

.. Kommentar zur Bilrgerlichen Gesetzbuch 2: Recht der 

Schuldverhaltnisse (1980) 116-185. See further Wachter, 

11Beitrage zur Lehre von der negotiorum gestio 11 in Arch 

· ·civ'/Prax 20 (1837) 337-361; E Chambon, Die negotiorwn 

: gestio. Eine civilistische Abhandlung (1848); E Rilhstrat, 

_ 11Beitrage zur Lehre von der negotiorum gestio 11 in Arch 
.. 

civPrax 32 (1849) 173-199; 33 (1850) 25-4 2, 213- 241; 

34 (1.851) 59-84; H Dankwardt, Die negotiorum gestio 

(1855); F 0 Kollner, Die GrundzUge der obligatio nego

tiorum gestio ( 1856); Korte, 11Geschaftsfiihrung ohne. 

Auftrag und niitzliche Verwendung 11 in Beitrage zur Er...: 

·· iauterung des preussischen Rechts durch Theorie und 

Pt-ax.is 1 (1857) 365 sqq; E Zimmermann, Aechte und 

· unac·hte negotiorum gestio ( 187 2); E von Monroy, Die 

· · · voilrrtachtlose Auslibung fremder Verm6gensrechte ( 1878); 
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'.A Sturm, Das riegotium utiliter gestum (1878); M Wlassak, 

Zur Geschichte der negotiorum gestio (1879); E RUhstrat, 

11 Ueber die Klagen auf Erstattung von Impensen und iiber 

· generelle negotiorum gestio II in Arch civ Prax 64 ( 1881) 

110-150; J Kohler, "Die Menschenhilfe im Privatrecht" 

in Jher Jahrb 25 ( 1887) 1 sqq; A von Tuhr, Actio de 

:iri rem verso. Zugleich ein Beitrag zur Lehre von der 

GescMlftsfiihrung ( 1895); W T van der Leij, 0ngerechtvaar

. digde verrijking; vergelijking van het nieuwere Duitsche 

met het Nederlandsche burgerlijk recht (1910); E Swo

boda·, Bereicherung, Geschaftsfiihrung ohne Auftrag, 

versio in rem nach osterreichischem Recht mit Ausblick~n 

· in cfas deµtsche Recht ( 1919); W Wilburg, Die Lehre · vori 

·· der · ungerechtf ertigten Bereicherung nach osterreichischem 

und detitschem Recht (1934); A Ehrhardt, "Zurn objek-

. ,tiven Tatbestand der negotiorum gestio II in Freiburger 

I'echtsgeschichtlicher Abhandlungen 5 (1935) 1 sqq; W Spies, 

· · · · Geschaftsfilhrung ohne Auftrag bei gleichzei tiger Wahr-

.· hehmurig eigener oder dritter Interessen unter besonderer 

·Beriicksichtigung des Falles, dass der gestor kraft pri..:.. 

-. 

. vateri· oder tsff entlichen Rech ts zur Geschaftsbesorgung 

·. verpflichtet ist ( 1949); E von Caemmer, "Bereicherung 

und unerlaubte Handlung" in Festschrift Rabel 1 (1953) 

· J3 ·sqq; K Bert.zel, "Der Notgeschaftsfiihrer als Repra

.se.ntant des Geschaftsherrn" in Arch civ Prax 158 (1959.:.. 

1960}.i.07-150; JP Dawson, "Negotiorum Gestio: The 

Altruistic Intermeddler" in Harvard Law Review 74 (1960-1961) 

819-86.5, 107 3-1129; B Nicho1as, "Unjustified Enrichment 

./ 
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. in the Civil Law and Louisiana Law" in Tulane Law 

Review 36 (1962) 605-646, 37 (1962-1963) 49-66; B 

· Kupisch, · Die Versionsklage ( 1965) 114 sqq; D Ktlnig, 

DerBereicherungsanspruch gegen den Drittempf.apger 

· · oder.· Vertragsleistung nach franzosischem Recht ( 1967) · 

(with numerous references to German law); R Schmitt, 

Die Subsidiari tat der Bereicherungsanspriiche ( 1969); 

KL.Batsch, 11 Aufwendungsersatzanspruch und Schadener

sat.zpflicht des Gesch·aftsfiihrers im · Falle berechtigter 

urid unberechtigter Geschaftsfiihrung ohne Auftrag" in 

'Arch civ Prax 171 (1971) 218-233; K Genius, "Risikohif

tung des Geschaftsherrn" in Arch civ Prax 173 (1973) 

·481-526; Ch Wollschlager, Die Geschaftsfiihrung ohne. 

· Auftrag. Theorie und Rechtsprechung (1967); W Schubert, 

•·."De~ · Tatbestand der Geschaftsfiihrung ohne Auftrag 11 in 

Arch civ Prax 178 (1978) 425-455; H Honsell, "Die

R.isikohaftung des Geschaftsherrn 11 in Festgabe Von Lilbtow 

(1980)485-500; · M Wolff, "Zur Anwendung der Geschafts

filhrung ohne Auftrag neben Leistungsbeziehungen" in. 
. . . . . 

\ 

· F~stschrift Milhl ( 1981) 703-720. Cf Rubin, Unauthorised 

Administration 83-87; De Vos, Verrykingsaanspreeklik-

· heid 109-123; Van Zyl, Saakwaarneming 124-131. 

581: Cf Larenz, op cit 269 and 277.· Fikentscher, op cit 
-- . . 

·.· ·._ .. 502~511, again distinguishes between echte Geschafts~ 

·fuhrung ohne Auftrag ( Fremdgeschaftsfiihrung mi t Fremd-
. -· . . 

geschaftsfiihrungswillen) and Fremdgeschaftsfiihrung mit. 

Eigengeschaftsfiihrungswi11en. The former is subdivided 
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into berechtigte GescMiftsfiihrung ohne Auftrag and un

berechtigte Geschaftsfiihrung ohne Auftrag, whereas the 

·1atter appears in the forms of vermeintliche Gesch~fts

filhrung ohne Auftrag and unechte Geschaftsfiihrung ohne 

· Auftrag. · Von Staudinger, op cit, -distinguishes between 

berechtigte and unberechtigte Geschaftsfiihrung ohne 
. . 

Auftrag on the one hand and irrtUmliche and boswillige 

Eigepgeschaftsfiihrung on the other. For present purpo-

.ses these dogmatic distinctions are of no particular 

importance. 

582 Von Staudinger, op cit 127. The examples given by 

Fike~tscher, op cit 496, are: payment of another's 

•. ·· debt (eg taxes), treatment by a medical doctor of 

' an unconscious patient, extinguishing a fire in a neigh

bo~r1 s house (even where the main purpose of the gestor 
. • •. . . I 

is to protect his own house), feeding and caring for_ 
. - .. 

_stray_pets, renewing a neighbour's fire insurance 

or ste>ring the goods of another in times of emergency. 

Th~ motive of the gestor may vary from altruism, based 

on ffiendship, piety, pity or humanitarianism, to his 

~wn~selfish needs or desires. The motive does not, how-

ever, .necessarily relate to the intention of the gestor. 

581 La~~nz, op cit 269; Palandt, op cit 648 (ad sec 677 

. • n 2( e}). The gestor must not be under any duty to ren-

der. service or services which form the subject-matter· 
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of the gestio, such as would be the case where the 

gestor is obliged to do so by virtue of his relation

ship w.ith the dominus (employer-employee~; father-child 

in respect of maintenance and the like) or in terms 

of a couft order. ~he mistaken belief that he is obliged 

.to carry out the gestio does not affect the gestor'~ 

~ights, ~sis the case where the gestor is mistaken as: 

·. to•the identity of the dominus (sec 686 BGB). 

584 .Von· Staudinger, op cit 134: Die Ubernahme des Geschafts- ·. 

fiihrung ist die Kundgabe des Willens, mit der Geschafts

_besorgung zu beginnen • 

. 585 Idem, op cit 137 :· Es genilgt, dass das Geschaft niltzlich 

begonnen (utiliter coeptum) ist. Es kommt nicht darauf 

an, obder durch die Ubernahme der Geschaftsfiihrung. 

beabsichtigte Erfolg. eingetreten ist oder nicht, ·ob 

also die.Geschaftsfiihrung in ihrem Ergebnis fUr den 

Geschaftsherrn erfolgreich gewesen ist. 

$86 .. · Idem, op cit 136-137: Der Begriff des mutmasslichen Wil

len~ fst im objektiven Sinne zu verstehen. Der pra

s~ti've (hypothetische), nicht der vom Geschaftsfiihrer 

· vorausgesetzte putative Wille ist massgere-.d ••• Es ist 

daher bbjektiv festzustellen, ob der Geschaftsherr bei 

Beriicksichtigung aller Umstande und seiner besonderen 
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. Lage,· insbesondere auch nach seinen Vermogensverhalt-

nissen1 die Gesch~ftsfiihrung gewollt haben wiirde. Dabei 

kanrt der Richter zunlichst von dem verniinftigen Willen , 

eine,s normalen Rechtsgenossen in der Lage des Geschafts-

herrn ausgehen. Entspricht die Ubernahme der Geschafts-

filhrung dem Interesse des Geschaftsherrn, ist sie also 

fiir ihn obj ekti v zweckmassi..g und niitzlich, so wird si-e 

·regelmassg. auch dem mutmasslichen Willen entsprechen,, 

wenn -nicht ausnahmsweise Anhal tspunkte fiir einen ent- _ ·•. 

gegeristehenden Willen des Geschaftsherrn vorliegen • 

. Der·mutmassliche Wille ist also in der Regel der .dem 

wohlverstandenen Interesse des Geschaftsherrn ent,sprechende 

Wille.< Cf Larenz, op cit 27 3, who suggests that subj ec

ti ve aspects may be taken into account, ,·eg where the 

dominus had previously expres·sed his views on the sub

ject •.. The presumed will is then established unter 

Beachtung auch der dafiir massgeblichen subjektiven 

.Moment~. 

· 587 · Von .Staudinger, op cit 136: Der Wille des Geschafts-'-
. . . 

herrn geht dem Interesse vor. Rubin, Unauthorised· 

Administration 85~86 wrongly suggests the reverse. 

~he example he gives relates to a case where the ex

pressed.wishes of the dominus may, ih terms of sect:i,on 

6i~BGB, be ignored. 

588 See chapter 2.3 above. On the German requirement in .. 
• w • • 

regard to the intention of the gestor see Ennecerus-
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I. 

·Lehnian11, op cit 698 sqn; Soergel-Siebert, op cit 673 
\ 

·and 684; Erman, op cit 1455; Spies, op cit 8 sqq and 

1.5 sqq; Von Caemmerer, op cit 362 n 114 and 374 n ,162; 

Palandt, op cit 648 (par 677 n_2(b)): Ntstig ist das 

Bewusstsein, fur einen anderen zu handeln und ein 

daraufgerichteter Wille {the so-called Geschaftsfiih

rungsabsicht); Larenz, op cit 269 (the gestio must he_ 

bewusst and gewillt); Fikentscher, op cit 502: Der -
· Geschaftsfiihrer muss wissen, dass er ein fremdes Geschaft 

besor-gt •• o und muss die Fremdgeschaftsfiihrung wollen ;. .; 

Vo~Staudinger, op cit 128 (mit dem Willen••• die Inter

essert eines anderen wahrzunehmen) and 130-132. The 

·Jatter.points·out that the gestor 1 s awareness that he 

is managing the affairs of another (Geschaftsfiihrungs.:.. 
• . . j . 

bewusstsein) is normally presumed, as is also the intention 

to manage the affairs of another as those of another, 

if the gestio is prompted by a spontaneous desire to 

assist another. The intention is then equated with the 

intention to claim compensation for the gestio {animus 

recipi~ndi) and is a reflection of the intention to execute 

socially acceptable acts of altruism: Sie begniigt sich 

also insoweit mit dem Geschaftsfiihrungsbewusstsein, das 

iiberdies vennutet wird o•o Der Wille das fremde Geschaft 

als fremdes zu besorgen wird auch dann vennutet, wenrr 

es sich_um spontane Akte der Menschenhilfe handel,i_ ••• 

Den Geschaftsfiihrungswillen setzte das RG o•o mit der 

,_Absicht gleich, sich beim · Schadiger zu erholen (animus 
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. _ recipiendi) o. o Filr den Geschaftsfilhrungswillen kann 

daher auch nicht das blosse Bewusstsein genilgen, ein 

· fremd~s . Geschaft als fremdes zu filhren. Der filr eine 

berechtigte Geschaftsfiihrung ohne Auftrag erforderliche 

Geschaftsfiihrungswille ist viel mehr nur dann gegeben, 
. . 

wenn j emand in fremdniitziger Absicht fiir einen anderen· 

_handelt. Ob das der Fall ist, entscheidet sich nach 

d~m sozialen Sinn der Tatigkeit. 

589 Von Staudinger, op cit 171 (ad sec 685 n II.2): Der 

Beweis.filr den Verzichtswillen des Geschaftsfilhrers 

ob1.iegt .... dem Geschaftsherrn. Cf Palandt, op cit 

• 65~ {ad sec 685 n) who refers in this regard to the 

S-chenkungsabsicht. 

590 Fikentscher, op cit 504: Hier muss es geniigen, wenn 

der ·Geschaftsfilhrer objektiv interessemassig handelt. 

In .solchen Eilfallen, kann dem Geschaftsfiihrer nicht. 

· __ zugerriutet werden, das j e besondere Interesse des Ge-. 

schaftsherrn zu erforschen. Cf Palandt, op cit 649 .{ad 

. se~_677 n 4{e)). 

591 Larertz, op cit 276; Fikentscher, op cit 504; Von 

Staudinger, op cit 138 {par 35) and 143-144 {ad sec 677 

· n II.-2(a)). 

. . . . . 
. . 

59.2 :Von Staudinger, op cit 159 (ad sec 681 n III.7) suggests 

that' this is eine etwaige ausnahmsweise Fortfuhrungs~ 
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verpflichtung das Geschaftsfuhrers • • • als Notbesor

gungspflicht. 

593 _P~landt, op cit 649 (ad sec 677 n 4(f)) refers in this 

regard.to sec 673 BGB which deals with the death of'· 

the mandatary: the mandate terminates on the death- of, 

the_mandatary, but the heirs have the duty to inform 

the rnandator without delay and, if any danger should. 

result from the delay, they must continue with the 

·exe6ution of the mandate until the mandator is able to 

· make other arrangements. In the meantime the mandate, · 

is considered to continue. It would appear that-sec 

672.BGB, which deals on the same basis with the de·ath 

of the mandator, should, mutatis mutandis, apply to 

the de_ath of the dominus. 

594 666. · ·ner Beauftragte ist verpflichtet, dem Auftrag-. 

geber die erforderlichen Nachrichten zu geben, auf 

Verla'ngen uber den Stand des Gesch~fts auskunft :?JL. 

erteilen und nach der Ausfilhrung des Auftrags Rechen"-

schaft ab~ulegen. 667. Der Beauftragte ist verpf1ich-

tet, dem Auftraggeber alles 2 was er zur Ausfuhrung des 

Auftrags erhalt und was er aus der Geschaftsbesor'"" 

· gung erlangt, herauszugeben. 668. Verwendet der Be..;. 

auftragte Geld fur sich 2 das er dem Auftraggeber her

•auszugeben oder fur ihn zu verwenden hat, so ist er 

verpflichtet, es von der Zeit der Verwendung an zu yer

zinseri. See further Von Staudinger, op cit 159 (ad 
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.seb 681 n II,2-4). 

595 276. (1) Der Schuldner hat, sofern nicht ein anderes 

bestimmt ist, Vorsatz und Fahrlassigkeit zu vertreten. 

F~hrlas~ig handelt, wer die im Verkehr erforderliche 

Sorgfalt ausser acht las st. Die Vorschriften der ff 

827, 828 finden Anwendung. (2) Die Haftung wegen 

Vorsatzes kann dem Schuldner nicht im voraus erlassen· 

werden. It is clear from this that the gestor is liabie 

for dolus and culpa levissima (culpa levis in abstracto). 

Sec 277 BGB provides for Sorgfalt·in eigenen Angelegen

heiten, which is the diligentia guam suis rebus of 

the .. ius commune and gives rise to culpa levis in co.n-

6reto. Secs 827 and 828 BGB, referred to in sec 276(i) 

quoted_above, refer to the exclusion or diminution of· 

liability under certain circumstances. 

596 In terms of sec 284 read with sec 848 BGB. See further 

Van. Staudinger, op cit 145 {ad sec 678 n I.1) who refers 

to the Risiko des Fehlschlags which falls upon the gest2_£ 

im Rahmen der adaquaten Kausalitat when. the gestor is 

. un_berechtigt and had the duty to undertake {Ubernehm~n) 

. the gestio. 

597 Fikeritscher, op cit 504: Die Gefahr muss nicht objek-
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. . 

. tiv gegeben sein, es genugt, wenn der Gesch:Iftsfiihrer 

·dies irrtilmlich schuldloss (also nach sorgfaltiger 

· Prtlfung der Situation) annimmt. Cf Von Staudinger, op 

cit 155· {ad sec 680 n II); Larenz, op cit 275. 

598 · __ This_ appears from sec 670 BGB, regarding the right 

of the mandatary to be reimbursed for expenses: Macht 

derBeauftragte zum Zwecke der Ausfilhrung des Auf-

__ trags Aufwendungen, die er den Umstanden nach fiir er

forg.erlich halten darf, so ist der Auftraggeber zum 

Ersatze verpflichtet. It would appear from this provi-

sion that the gestor has no claim for merely useful 

expenses and certainly not for luxury-expenses. 

~~9 ~ Fikentscher, op cit 505. 

600 Von Staudinger, op cit 163 (ad sec 683 n II.2a)o This 

appea~s to stand in contrast to the position in French 

and Dutch law: sec 13 7 5 CC and sec 13 9 3 _BW respectively 

re.quire the dominus to fulfil the obligations arising 

from agreements conducted in the name of the dominus 

_and_to·indemnify the gestor in respect of obligations 

-- -tha,t the gestor has personally contracted. 

' . ' . . 

601 · Fikentscher, op 505; Larenz, op cit 277; Von Staudinger, 

op cit 164 {ad sec 683 n II.Sc). 

60~ Lorenzi op cit 277; Fikentscher, op cit 505; Pa1andt, 
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. \ . . 

op, cit 651 (ad sec 683 n 4); Von Staudinger, op cit 

164 (ad sec 683 n II.2a). 

-603 This right arises from the provisions of secs 273 and 

_274 BGB~ See Von Staudinger, op cit 165 (ad sec 683 

rt II.7e) and 168 (ad sec 684 n 1.5). 

604 T_he duty of the dominus may emanate from public or 

private law and is limited to a legal duty - a moral 

duty is not sufficient, as Palandt, op cit 650 (ad sec 

679 n 2), suggests. See Fikentscher, op cit 503; 

Larenzi op cit 274: eine lediglich moralische Pfli6ht, 

z.B. der Dankbarkeit oder der Pietat, geniigt •• ~. nicht • 

. Cf Von Staudinger, op cit 149 (ad sec 679 n II. la}. 

~,- 605' See chapters 5.5 and 2.4 above. See further on sec 684 

BGB and the so-called µnberechtigte Gesch~ftsfiihrung 

So~rgel-Siebert, op cit 677 sqq; Esser, op cit 757 sq. 

Larenz, op cit 277~278, points out that.such a gestio · 

is ~rongful and exposes the gestor to a delictual 

action for damages. For the rest he is liable for all 

forms.of damages, including those caused by wilful ,in

tent, negligence in whatever form, and casus fortuitus 

(Zufall). Cf Fik~ntscher, op cit 507;· Von Staudinger,· 

op cit 166-167 (ad sec 684 n I.1). 

606 ··. This form of gestio is va·riously termed unechte Ge-

schaftsfuhrung (Larenz, op cit 278; Fikentscher, op cit 
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2_78 ), unerlaubte Eigengeschaftsfiihrung {Palandt, op 
.. 

cit 654 ad sec 687 n 2) or boswillige Eigengeschafts- · 

fUhrung (Von Staudinger, op cit 178 ad sec 687 n III). 

Larenz; loc cit, points out that such gestio is wrong

ful and may cause the gestor to be delictually liable· 

for·damageso See further Ennecerus-Lehmann, op cit . 

. 697 sqq; Erman, op cit 1455 sqq; Soergel-Siebert, 

·op cit 686; Van Zyl, Saakwaarneming 128-129. The en-

richment action which is granted in these cases is the 

general enrichment action of sec 812 BGB, which reads: 

. I 

(1) Wer durch die Leistung eines anderen oder in sonstiger · 

Weise auf dessen Kosten etwas ohne rechtlichen Grund 

erlangt, ist ihm zur Herausgabe verpflichtet. Diese 

Verpflichtung besteht auch dann, wenn der rechtliche 

Grundspater wegfallt oder der mit einer Leistung nach 

dem Inhalte des Rechtsgeschafts bezweckte ~rfolg nicht 

eifrtritt. (2) Als Leistung gilt auch die durch Ver-

trag erfolgte Anerkennung des Bestehens oder des Nicht:

bestehens eines Schuldverhaltnisses. Unjustified en-". 

···· richniei:lt {ungerechtfertigte Bereicherung) is dealt with 

·. in: s~cs 812-822 BGB. See De Vos, Verrykingsaanspreek:

likheid 108...;.123. The existence of a general enrich-

nient'·action diminishes the need to recognise the ex'-

• tended _actio negotiorum gestorum in German law. 

607 'See_chapter 5.4 above. 

608· This: appears from the use of terms such as irrtilmliche 
·, 
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EigengeschMftsfilhrung (Palandt, op cit 652 and sec 687 

n 1; Von Staudinger, op cit 176 n II) and vermeintiiche 

Geschaftsfiihrung ohne Auftrag (Fikentscher, op cit 508) 

· to describe this form of gestio. 

609 See Ennecerus-Lehmann, op cit 697 sq; Erman, op cit 

1459 sq; Larenz, op cit 279; Fikentscher, op cit 508; 

Palandt, op cit 652 (ad sec 687 n 1); Von Staudinger, 

op ~it'176-178 (ad sec 687 n II). 
. ; ' 

610 Von Staudinger, op cit 162 (ad sec 682 n II.5). Cf 

Das Biirgerliche Gesetzbuch (RGRK) 715 and sec 682 n 1; 

Van Zyl, Saakwaarneming 129. 

611 .. See ithe discussion in chapter 5. 7 above and see further 

. Van Zyl, ~waarneming 129-131, where the relevant 

:authorities are dealt with. 

612 ·In· contr·ast with the old Codice civile of 1865, which · 

was virtually a translation of the French Code civil of 

1804, the Codice civile of 1942, although still exuding 

the French legal aura, was influenced by the Germari 

BGB and the Swiss Zivilgesetzbuch (ZGB). See in gene-

ral. on Italian law Van Zyl, Beginsels van Regsvergelyking 

(i981) 119-131, and on the old code of 1865 see G Sibor4 

Il cridice civile italiano e la giurisprudenza della Corti 

di'cassazione e d 1 appello del regno dal 1866 a tutto il 

f873(1874). The relevant portion of the old code in -~ . 
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~egard.to negotiorum gestio and its relation with un

justified enrichment is dealt with by Van Zyl, Saak"'."' 

waarneming 121-122. 

· 613 See in general on negotiorum gestio in Italian law 

Cogliolo, Trattato teorico pratico dell 1 amministra

zione .degli affari altrui ( 1890); S Riccobono, "La 

g~stione degli affari altrui e 1 1 azione di arricchimento 

nel · di.ritto moderno II in Rivista del diritto ., commerciale 

15 (1917) 369 sqq; idem, "Dal diritto romano classico 

al diritto moderno" in Annali Palermo 3/4 (1917) 244 

sqq,·529 ·sqq; C Ferrini, "La 1 negotiorum gestio 1 a 

.f ~vore di un incapace II in Ope re Ferrini 3 ( 19 29) 235-

241;. De Lucca, Teoria del guasi-contratto (1929); 

GPacchioni, Della gestione degli affari altrui secondo 

·il diritto romano civile e commerciale (1935); Sea.,.. 

duto-Cascia, 11 Gestione d 1 affari altrui 11 in Nuovo digesto 

italian~ 6 (1938) 235 sqq; Auricchio, "Contributo alla 

~t~oria della gestione rappresentativa" in Studi Urbinati 

(1956-1957); S Solazzi, "Sulla gestione per conto d 1 al

trui II in Scritti Solazzi 2 { 1957) 5 27 sqq; De Semo,. 

La ie~tione di affari altrui (1958); A Scialoja, G 

Branca, Commentario del Codice Civile, 4: delle obli..:. 

gazi~ni, art 1992-2059 (1960) (esp 2028-2032); B 

·.··. B::i.ondi;· 11 Gestione di aff ari altrui II in Novissimo digesto 

iialiino 7 (1961) 810 sqq; S Ferrari, Gestione d 1 affari 

altrui e rappresentanza (1962); M Rotondi, Istituzioni 

di di~i~tb pr~vato (1965) 414-423; De Semo, 11 Gestione 

497/ ••• 



-497-

·. di affari altrui tliritto vigente)" in Novissimo digesto 

italiano 7 (1965) 812 sqq; A Trabucchi, Istituzioni 
I 

di diritto civile (1968) 731-739; G Nicosia, 11Gestione 

~affari altrui" in Enciclopedia del diritto (1969) 628 

sqq; S Ferrari, "Gestione di affari altrui" in Enci

_cl6pedia del diritto 18 (1969) 644 sqq; Van Zyl, 

_Saakwaarneming 121-124-

614· In the .old Codice civile of 1865 negotiorum gestio was 

de.alt with as a quasi contratto, in the Roman legal 

· tradition. See Rotondi, op cit 414-415; 

· op cit 731 n 1. 

Trabucchi, 

-615 · Trabucchi, op cit 731: A nessuno e lecito ingerirsi 

nell' _altrui sf era d' interessi: nemo debet se immiscere 

1 ·:rei· ad. se non pertinenti -' an Italian expression of the 

w~ll~known Roman dictum of D 50.17.36. He points out 

(~t 731-732) that, during the turbulent times surrounding 

. the Second World War, when people were frequently com

~elled to be away from their affairs, the usefulness 

of negotiorum gestio was realised, on the same grounds 
- . . . . . 

-• that prompted Ulpian 
. . . to say (in D 3.5.1): hoc edictum 

necessarium est, guoniam magna utilitas absentium ver-

satur~ 

616 · Roton_di; op cit 416. 
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617 Rotondi, loc cit: il fatto della gestione. 

618 · Trabucchi, op cit 731: deve trattarsi di un'attivita 
r . 

· lecita. 

61~ This is the meaning of senza esservi obligato in sec 

2028 •. Rotondi, op cit 416, puts it that there -should 

_be la mancanza di una investitura a gerire un affare,-

__ derivante dalla volonta dell' interessato o dalla. legge. 

620~ Sec 1141 of the Codice civile of 1865 used the word 

volontariemente, a translation of volontairement of sec 

1372 of the French Code civil, which is likewise re~ 

fleeted in the vrijwillig of the Dutch BW (sec 1390). 

Rotondi, op cit 416 describes this requirement as~~ 

· tenzione di gerire un affare altrui (an~us aliena .. 

negotia gerendi) whereas Trabucchi, op cit 732 expr~sses 

i~ thus: il gestore deve avere coscienza che si tratta 

di affare altr~i (animus aliena negotia gerendi). See 

further Scialoja-Branca, op cit 210, 216 sqq and 220; 

· Biondi, in Novissirno digesto italiano 7 p 812 sq. 

621 Trabucchi, loc cit, says that scienternente implies con 

• Y~ ~os~ienza e la volontli di agire per altri. 

622: Rotondi, op cit 417, is patently wrong where he sug--
. ··. ' .. 

gests· that the dominus is liable towards the ge$tor 
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-
only, insofar as the ~estio has had a "useful result" 

(egli cioe e tenuto entro i limiti in cui la gestione 

sia rd.sultata utiil~). 

623 Trabucchi, op cit 732, with reference to the Roman 

examples of the sick slave which is tended, yet dies, 

or the burning house which the gestor attempts to save, 

but fails {D 3.5.9.1), expresses his view in the follo-

wing manner: La gestione, dice 1 1 art. 2031, dev 1 essere 

utilmente iniziata; non conta se per circostanze 

s'opravvenute la gestione si mostrera piu dannosa che 

utile al dominus, sul quale, in sostanza, ricade.il 

rischio dell 1 affare condotto per suo conto. Come dicono 

le fonti, avendo. io fatto mettere dei puntelli a ~n 

edificio cadente, o avendo fatto curare un servo ammalato, 

co.nseguiro i diritti propri alla gestione anche se urt 

inceridio avra poi distrutto 1 1 edificio o se il servo 

ugualmente morira. L 1utilita iniziale non basta esista 

nel1 1 intenzione del gestore; e vero che non si c:leve 

aver riguardo all 1 utilita del risultato, ma almeno agli 

inizi si deve obiettivamente prevedere che il dominus 

avrebbe pregiudizio non solo per 1 1 omissione, ma anche 

_peril semplice -rinvio dell 1 attivita di cui si tratta. 

426 This is s.trongly reminiscent of secs 1372 and 1373 of 

the.French Code civil. 

625 Sec 1713 provides in this regard: Il mandatario deve 
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rendere.al mandante il conto del suo operato e rimetter-

gli tutto cib che ha ricevuto a causa del mandatoo 

626 This appears from sec 1710 in regard to the liability 

of the.mandatary, namely la diligenza del buon padre 

· · •. di. famiglia. See also Rotondi, op cit 416: l'obbligo 

di.·gerire 1 1 affare assunto con la diligenza normale 

. (secondo il paradigma tradizionale del bonU$ paterfa

.milias). 

· . 6.27 · Rotondi, loc cit, suggests that this arises from the 

"equitable temperament" (equitativo temperamento) of.· 

·. the law, which grants the court this kind of power. 

628. Trabucchi, op cit 732-733, refers to the case where 

the gestor incurs ob-ligations in his own name as gestione 

• sempiice, as opposed to the gestione rappresentativ~ 

which occurs when the gestor acts in the name of the 

·. dominus. 

. . :-· . 

. . 629 · See Van Zyl, Saakwaarneming 121-124. 

·630 S~e:Scialoja-Branca, op cit (referred to inn 613 above) 

at p 214 sq: . . 
Solo chi ha gerito 1 1 affare nell 1 inteP-

essealtrui compie gestione d 1 affari in senso tecnico 

e puo giovarsi dell 1 azione relativa. A chi inveceha 

ierito un affare altrui nell 1 interesse proprio puo com-
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. . . . . . 

petere -- sol tanto 1 1 azione di indebi to arricchimento e 

non 1 1 actio negotiorum gestorum contraria, se l'affare 

si e risolto anche a vantaggio del dominus negotii. 

·see also Biondi, 11Gestione di affari altrui" in Novissi

mo dige~to italiano 7 p 819. 

631 ·The· latter case is specifically mentioned in sec 2032: 

with regard to ratification but nothing is said of the 

enrichment possibilities. See further Scialoja-Branca, 

op cit 256 and Biondi, op cit 828. 

· 632 · Scialoja-Branca, op cit 250. Biondi, op cit 820 refers 

to the enrichment action in this case as an azione de· 

in rem verso secondo i principi generali - an extremely 

Frerich-sounding general actionl 

633 -. See C Ferrini, 11 La I negotiorum gestio I a f avore di un 

incapace" in Opere Ferrini 3 (1929) 235-241; 

_- Branca, op cit 231. On the possibility of an enrichment 

-a_ction _ in the case of "indirect enrichment 11, see S Ricco

: bonci, "Dal diritto romano classico al diritto moderno" 

in Annali Palermo 3/4 (1917) 584 sqq (with reference--

to sec 1144 of the old Codice civile.) 

634 2041. _ .- ( Azione generale di arriccimento). - Chi, senza 

una giusta causa, si e arricchito a danno di un 1 altra 

persona: e tenuto, nei limiti dell' arricchimento, a_ 

indertnizzare quest' ultima della correlativa diminuzione 
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patrimoniale. Qualora 1 1 arricch:i.mento abbia per oggetto 

-
uria cosa determinata, colui che 1 1 ha ricevuta e tenuto 

a rest:i.tuirla in natura, se sussiste al tempo della. 

demand~. Sec 2042 stipulates that the general enrich..:. 

.·ment action is of a subsidiary nature, and may not 

be employed where another action is availableo See in 

general on unjustified enrichment in Italian law Btirzio., 

"Il campo di applicazione dell 1 actio de in rem verso 

· n'el diri tto ci vile i taliano II in Giurisprudenza i taliana 

' 
,4 (1897) 110 sqq; G Andreoli, La ripetizione dell 1 indebito 

(1939); P Trimarchi, L 1 arricchimento senza causa (1962) 

Barbiera,· L 1 ingiustificato arricchimento (1964); M 

. Rotondi, Istituzioni di diritto privato (1965) 420-422 

(par ·216); A Trabucchi, Istituzioni di diritto civil~ 

· ( 1968) 734·_ 7 35 (par 301); idem, 11 Arricchimento senza 

caui~ 11 in Enciclopedia del diritto (1969) sv arri~chi-

·mento~ 

.635. The•0bligationenrecht was originally promulgated :i;n 

1881. but was thereafter revised, appearing again in. 1,911. 

·as the Revidierte 0bligationenrecht (OR) ("Revised Law 

frf Obligations") and coming into operation on 1st January 

1912j together with the Zivilgesetzbuch (ZGB). See in 

·. •· g~rieral on the law of Switserland Van Zyl, Beginsels 

va'n Regsvergelyking (1981) 159-168. 

· 636 See iri general Avon Tuhr, Actio de in rem verso •. 

Zugleich ein Beitrag zur Lehre von der Geschl:lftsfiihrurig 
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. U 895); G Bermann, Die Geschaftsfiihrung ohne Auftrag 

nach schweizerischem Recht ( 1896); H Oser, Das Ob- -

ligationenrecht (Kommentar zum schweizerischen Zivil-

gesetzbuch)(1915) 757 sqq; HA HagenbUchli, Die An-

sprilche des Geschaftsfiihrers ohne Auftrag und ihre 

-Voraussetzungen (1926); K Aeby, Die Geschaftsfiihrung

ohne·Auftrag nach schweizerischem Recht (1928); M 

·. Briner, Der Tatbestand der sog. une_chten Geschaftsfilhrung 

ohne.Auftrag nach schweizerischem Recht (1928); H Kreis 

·Art 423 OR: Geschaftsfilhrung im Interesse des Geschafts-

filhrers (1928); A Reichel, 11 GeschaftsfUhrung ohne Auf

trag und Vertretti.ng ohne Vertretungsmacht" in SJZ 26 

·(1930) 198 sqq; R Suter, E,£hte und unechte Geschafts~ 

filhrungohne Auftrag nach schweizerischem Obligationen-

recht (1933); Th Guhl, Das schweizer::i.sche Obligationen

. recht (1933) 83 sqq and 209 sq~; R Moser, Die Heraus~ · 

gabe des widerrechtlich erzielten Gewinnes insbesondere 

unterdem Gesichtspunkt der'eigenniitzigen Gesch:tfts..:. 

. filhrung ohne Auftrag 2 Art 423 OR (1940); A Janner, 

· .· Wandlungen der Bereicherungslehre im- schweizerischeri Recht 

· (1943); HP Friedrich, "Die Voraussetzungen der unechten 

. Ge~chaftsfilhrung ohne Auftrag (art 423 OR) insbesondere 

. b_ei ·Annahme einer fiir ein andern bestimmten Lei stung" 

in ,ZS_R 64 ( 1945) 9 sqq; H Oser, W _Schtlnenberger, Kommen

tar zum Obligationenrecht ( 1945) 1544 sqq; J Droin;· 

'.L~ fepr~sentation indirecte en droit suisse (1956); 

·. J Hofstetter, 11 Gewinnherausgabe und Aufwendungsersatz 

· des unechten Geschl!ftsfUhrers ohne Auftrag 11 in ZBJV 100 

\ 
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(1964) 221 sqq; MP Amrein, Die Gewinnherausgabe als 

Rechtsto.rtwlrkung. Ein Beitrag zur Lehre von der unechten 

(eigenniltzigen) Geschaftsfiihrung ohne Auftrag ( 1967); ( 

. Van Zyl, Saakwaarneming 137-142; De Vos, Verrykings-

. aanspreeklikheid 123-128; A von Tuhr, A Siegwart, Allgemei-

ner ';reil des schweizerischen Obligationenrechts (1974) 

429 sqq; F Vischer, Obligationenrecht: Besondere Ver..,. 

·. tragsverhiltnisse 7.2 (1979) 174-217 (par 32-34). At 

177 Vischer describes the distinction between the two 

forms of gestio as follows: In subj ekti.iver Hinsic.ht · 

unterscheidet das Gesetz die GeschMftsfiihrung im Inter

esse des Geschaftsherrn (kurz die fremdniltzige, altruis

t1sche Geschaftsfilhrung) von derjenigen im Interesse 

des GeschMftsfUhrers (kurz die eigennUtzige, egoistische 

1 GeschMftsfilhrung',besser 'die Geschaftsanmasaing). 

637 ·Moser, op cit 78: Die Grundlagen, sowohl des schwei

ze:rischen, .wie des auslandischen Rechts der Gesch~fts-

· __ filhrung ohne Auftrag finden sich nun im romischen Recht. 

Wie kaum ein Rechtsinstitut hat sich dasjenige der auf

tragl?sen Geschiftsfiihrung 'einem verirrten Schiffen 

auf dem _Ozean vergleichbar', beinahe unverindert dur·ch 

· die·Jahrhunderte hindurch in die moderne Kodifikationen 

hiniibergerettet und die diesbezilglichen Probleme•finden 

sich f a"St alle schon in ,,den romischen Rechtsguellen ·.· · 

e-rortert. 
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638 The·sources of obligations are dealt with in the first· 

titie of the OR {die Entstehung der Obligationen), namely 

contract (die Entstehung durch·Vertrag), wrongful actions 

{die Entstehung durch unerlaubte Handlungen)and u~jus-

.. tified enrichment (die Entstehung aus ungerechtfertigte 

Bereicherung). 

· 639 . ·. y:isch~r, op cit 199: Jede auf Befriedigung eines mensch

. - lichen Bediirfnisses gerichtete Tatigkeit fallt darunter 

·••• Neben Tathandlungen kommen auch Rechtshandlungen 

in Betracht. At 190-191 he refers to the finding of 

loit goods, the saving of lives and toods at sea or in 

·the.air and the unauthorised actions of partners and· 

· · similar persons as exceptional cases of negotiorum ges-

tio • 
. -

. ,. . -· . 
. . -:.~{,._ '. 

640: Vische~, op cit 199-201, distinguishes between objek-

tiv fremde and subjektiv fremde Geschafte. See also 

id~m, op cit 2040 

641 - .·See· Oser...;Schonenberger, op cit ad sec 424 OR, n 1; 
. . . . 

· _Visc;her; op cit 191-196 and. 201, where he points out 

that the gestor may not, as in the other legal sys~ems 

de~lt with above, act in the execution of any legal 

·duty resting upon him. In 1971 the Swiss Bundesgericht 

. held {BGE 97 II ( 1971) 266) . that a purely moral duty 

owe·d to the dominus (Verpflichtung gegeniiber dem Ge-

schaftsherrn 1edig1ich mora1ischer Art) did not exclude 
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negotforum gestio. 

. · ) . 

BGE- 7 5 _ II ( 194 9) 2 26; BGE 99 II (1973) 134. See also 

Oser, op cit 757 sq; Oser-Schtsnenberger, op cit 1544 

sq; ·Moser,- op cit 91 sqq; Friedrich, op cit 14,20,42 

sqq and 55. Cf Guhl, op cit 209 sq. Moser, op cit 

' . 

218 sqq, suggests that the only case where the subjec:-· 

tive disposition of the gestor is of any substantial 

importance, is where the gestor bona fide manages the 

affairs of another in the mistaken belief that they. , 

are his own. This seems to be an over-simplificatiol} · 

which. cannot reflect the practical importance of the 

gestor 1 s subjective intention. 

643 Viscfier, op cit 202: Bei der unechten Geschaftsfiihrung 

·_. fehlt der Wille, die Geschafte als fremde zu bezorgen 

_ ••• Bei der echte Geschaftsfilhrung hingegen ist der ·· 

Wille, filr einen anderen tatig zu we~den, unerllis~lich. 

. . 

644 . · Visc;::her, op cit 202- 203: Wer in einer Notlage spontan 

:reagiert, hat nicht den deutlichen Entschluss gefasst, 

··. fremde Geschlifte zu besorgen. Er will instinktiv ein' 

Unglilck vermeiden. Es lasst sich hinterher nicht aus-

machen, ob er dabei den Schutz eigen:er oder fremder 

. Interessen im Sinne gehabt, hat. Sind durch die Schadens -

· .. abwehr wirklich fremde Angelegenheiten besorgt worden, 

so 1.st·der Geschaftsfilhrungswille ohne weiteres zu vermuten. 

507/ ••. 



-507-

6'45 As decided by the Bundesgerichtshof in BGE 55 II (1929)' 
I 

264 .and BGE 83 II (1957) 533 ■ 

,646 _ Visc-~er, op cit 203-204. 

647 Vischer, op cit 2040 

648 See Yischer, op cit 206, who refers to D 3.5.9.1 

support of this proposition. 

in 

649 Vischer, op cit 203, with reference to BGE 61 II (1935) 

37 and BGE 95 II (1969) 103. 

650 · BGE 86 II (1960) 25. 
" 

651 Vischer, op cit 204: sorgfl:lltig und vollstandig aus-

zufilhren. 

652_ Sec 400 OR: Der Beauftragte ist schuldig, auf Verlangen 
. •. . 

j e.derzeit iiber. seine Geschl:lftsfUhrung Rechenschaft ab-

·_ zulegen und alles, was irun infolge derselben aus ir-

· ~ende einem Grunde zugekommen ist, zu erstatten. 

Gel.der, mit deren Ablieferung er sich im Rilckstande be

flndet, hat er zu verzinsen. See further Vischer, op 

cit 205. 
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653· Vischer, loc cit suggests that the gestor is, like the· 

~andatary, obliged to act iri good faith, particular-

ly with reference to the application of discretion and 

reJ11aining silent when the circwnstances demand it. 

The second sentence of sec 398 OR, in regard to the 
.•. 

· mandatary, appears to support this submission: Er 

haftet dem Auftraggeber filr getreue und sorgfaltige 

AusfUhrung des ihm Ubertragenen Geschaftes. 

654 Vischer, op cit 206, suggests that this is a fortunate 

.· prov_ision, when all the various circumstances and si.:... 

tuations wmich may arise, are borne in mind. 

655 Sec 418 o OR. 

656 See chapter 5.2 above and, further, Oser, op cit 759. 

· Sec 421 OR should be read subject to secs 18 and 19 ZGB. 

657 Se~ Friedrich, op cit 15 and 51 sqq; Guhl,. op cit 210; 

Oser-Schonenberger, op cit 1545 and 1556 sqq; Oser, op 

cit 757 sqq; Vischar, op cit 209-217. At 207-208 he 

~efers to cases where the gestio has been executed in 

error. or under similar circumstances as irregulare al- \ 

truistische GeschMftsfilhrung. 

65S .The general enrichment action appears from sec 62 OR: 
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l .. ' 

Wer.in·ungerechtfertigter Weise aus dem Vermtlgen 

eine~ andern bereichert worden ist, hat die Bereiche

rung zl.i-rUckzuerstatten. Insbesondere tritt diese 

Verbindlichkeit dann ein, wenn jemand ohne jeden gill-· 

.tigen·Grund oder aus einem nicht verwirklichten oder 

nachtraglich weggefallenen Grund eine Zuwendung erhal-

. ten.hat. On the independent development of the action 

arising from unechte negotiorum gestio see especially 

Moser, op cit 19, 55, 72 sq and 110 sqq; Von Tuhr

Siegwart, op cit 434 sq; Vischer, op cit 183. 

I 

· 65.9 See Janner, op cit 70: Eine Bereicherl,ing ohne oder 

gegen·den Willen des Entreicherten ist von diesen aus· 

gesehen stetis ungerechtfertigt, denn es kan niemandem 

· zugemutet werden·, sich gegen seinen Willen zugunsten 

eines .D~itten zu entreichern. See further Oser, op cit· 

756; Oser-Schtlnenberger 1546. 

· 660 See Friedrich, op cit 47; Vischer, op cit 186-187 and 

212..:..214 ~ 

661 · Oser,. op cit 756, suggests that it is immaterial. 

662· YonTuhr, op cit 293 sqq; Moser, op cit 176; Vischer, 

op cit 182-183. Cf Von Tuhr-Siegwart., 429 sqq. 

663 ·BGE 86 II (1960) 25. 
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_664- See.on the history of this code, and in general on 

Austrian law, Van Zyl, Beginsels van Regsvergelyking 

(1981) 148-158. 

665- The approach in the Civil Code of the Hungarian People's 

· Republic of 1959 (sections 484:-487) is far more positive· 

andflexible. See Van Zyl, Saakwaarneming 142-145• 

666 There is no general enrichment action in Austrian law~· 

but recognition is given to a number of particular .en-

· richment actions, apart from the Verwendungsklage of 

secs 1041-1044, surih as the condictio indebiti restil

ting from payment of a debt not owing {Zahlung einer 

·Nichtschuld) in secs 1431-1437, sec 1435 (Wegfall des 

·Grundes) which is, in effect, the equival~nt of a·~ 

dictio sine causa. Cf also secs 331, 336, 418, 420 and 

-144·7 ABGB. See further in general o:i negotiorum gestio 

and unjustified enrichment in Austrian law F von Zei11er, 

Commentar Uber das allgemeine biirgerliche Gesetzbuch 

(1813) 329 sqq; M Wellspacher, Versio in rem (1900); -

· · · J von· Schey, "Die rechtliche .Natur der Geschaftsfiihr~~ 

ohneAuftrag nach dem osterreichischen ABGB" in Festschrift 

-Zitelmann (1913) 1 sqq; E Swoboda, Bereicherung, Ges_chafts

fUhrung ohne Auftrag, versio in rem nach osterreich±schem 

R~cht mit Ausblicken in das deutsche Recht (1919)~ idem, 
. ' ' 

·Das allgemeine biirgerliche Gesetzbuch im Lichte deriehren 

Kant~ (1926) 214 sqq; idem, Bevollmachtigungsvertr~g und 
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· Auftrag,· Geschaftsfiihrung ohne Auftrag, versio in rem 
' ' 

· 0932); · A Ehrenzweig, System des tisterreichischen all-:-

gemeines Privatrechts 2o 1: Das Recht der Schuldver-• 

hlHtriissen (1928) 715 sqq; W Wilburg, Die Lehre von der 

ungerechtfertigten Bereicherung nach oster-reichischem 

· .und deutschem Recht ( 1934); H Klang, Kommentar zum 

allgeme:i,nen biirgerlichen Gesetzbuch 2 (1934) 865 sqq; 

K Wolff, Grundriss des osterreichischen biirgerlichen 

Rechts (1946) 216 sqq; F Gschnitzer, Schuldrecht: 
~ 

B~sond~rer Teil.und Schadenersatz, (1963) 96 sqq·and. 

· 105 · sqq; B Kupisch, Die Versionsklage ( 1965) . 27-30, · 

54....,·91, 98-113, 124-126 (esp 27-30); Van Zyl, Saak

waarneming 131-137; H Koziol, R Welser, Grundriss 

dE!s bilrger,lichen Rechts 1: allgemeiner Teil und Schuld-

recht (1971) 321-323 ■ 

667 ··Koziol-Welser, op cit 321. Gschnitzer, op cit 105, de

scribes it as erlaubte Geschaftsfiihrung ohne Auftrag, 

genauer gesagt ohne Ermachtigung. See also Ehrenzwe~g, 

op cit 715; Klang, 890 sqq. 

668 A, special case of negotiorum gestio is that of the 

finder of lost goods {redlicher Finder) dealt with 

in"s~cs 388-394 ABGB. Sec 391 ABGB entitles the fifide~ 

t6 ~ fee - an exception to the usual rule. See Gschnitzer, 

op cit 106 who points out that the gestio may not relate 

partly.to the affairs of another and partly to those;of 
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·the gestor. In cases of gemeinsame Interesse the pro-. 

·visions of sec 1043 ABGB (derived from the lex Rhodia 
-

de jactu) are applicable. See further Koziol-Welser, 

loc cit. 

669 Koziol-Welser, op cit 322-323. ·They refer also to re

_· latetl forms of negotiorum gestio (angewandte Geschafts'-

filhrring} which are special kinds of g~stio specifi

cally dealt with elsewhere in the ABGB - see eg secs 336, 

· 388-394, 517 ABGB. On the question of express or tacit 

ratification of the gestio, see Gschnitzer, op cit 106. 

670 Swobc>da, Bereicherupg 72 sq; Von Schey, op cit 6 and· 

24 _sq; Ehrenzweig, op cit 715; Klang, op cit 865 arid 

·_ 867; _· Gschnitzer, op cit 96 sq and 107; Koziol-Welser, 

op cit 321: Wesentlich ist aber stets, dass der Ge':"' 

s~hiftsfiihrer ein fremdes Geschaft fiihren will, also 

die Absicht hat, im Interesse eines anderen, des Geschafts-

herrn, zu handeln ••• Auf seiner Seite genUgt der na-

tUrliche Wille, fiir einen anderen tatig zu werden .{ani..,..

mus rem alteri gerendi). Cf Van Zyl, Saakwaarneming 

• · 133.,.134. 

. . . 

671. Ko1;iol-Welser, op cit 323: Klar und iiberwiegend ist 

der Vorteil nur dann, wenn eine objektive Wertvermehrung 

ei.ngetre-pen ist, die auch dem Willen des Geschaftsherrn 

· e11tspricht (subjektiver Vorteil); eine rein objektive · 

Vermehrung des Vermt>gens reicht nicht aus. Cf Gschnitzer, 

op cit 105. 
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· 672 Gschnitzer, loc cit. Koziol-Welser, op cit 322, define 

Notfall as the situation which arises when it is not ·--
.possible.to obtain the consent of the dominus in time. 

673 Koziol-Welser, op cit 323, state that this is not n~

•cessary in the case of an urgent gestio (notwendige 

Gesch~ftsfilhrung) in terms of sec 1312 ABGB. 

67.4 This appears to be a reference to sec 1012 ABGB with· 

regard to the mandatary 1 s duty to account. Koziol

.Wels~r, loc cit, include the duty, jeden erlangten 

Vorteil herauszugeben, in the general duty of the gestor 

·· to account. 

675 13'12. Wer in einem Notf alle j emandem einen Dienst> ge

leistet hat, dem wird der Schade, welchen er nicht, 

verhiltet hat, nicht zugerechnet; es wiire denn, dass 

er einen andern, der noch mehr geleistet haben wiirde, 

durch. seine Schuld daran verhindert hatte. Aber auch 

in diesem Falle kann er den sicher verschafften Nutzen 

·· gegen den veru.rsachten Schaden in Rechnung bringen • 

. 676 . Gsc·hnitzer, op cit 106. Koziol-_Welser, op cit 322, .. 

suggest that the professional man who has rendered 

·.·. professional s9rvices in the form of a gesti2, should 

. be allowed to claim remuneration. 

·. 677 Koziol~Welser, loc cit, consider this situation; as 
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problematisch in the case of the selfless altruist 

who has suffered damages in a genuine gestio situation.-

678. Gschnitzer, op cit 107. Klang, op cit 908, describes 

·. the · link ·thus: Die rechtlichen Erscheinungen der Be~ 

reicherung, Gesch~ftsfiihrung ohne Auftrag und der 

versio in rem sind immer eines der dunkelsten Gebiete 

fUr•die Rechtswissenschaft gewesen~ Das wird um so 

· leichter erkl~rlich, weil diese drei Rechtsinstitute 

bei fortschreitende~ Entwicklung jedes einzelnen ~n

ter ihnen das naturgemasse Bestreben haben, sich ge

genseitig das Geltungsgebief; streitig zu machen. Man 

kann dem Gedanken der Bereicherung eine iiberragende 

.·Bedeutul)g .einraumen,die es mit sich bringt, dass die 

Ansprliche eines Geschaftsfiihrers ohne Auftrag und jene 

aus der Verwendung einer Sache zum Nutzen eines an

deril sich nur aus Unterarteri des Gemeinsamen Grundge

dankens darstellen. Die weitere Fortbildung fiihrt 

dann folgerichtig zwn restlosen aufgehen des einen 

Rechtsinstitutes in dem anderen.See also Wellspacher, 

op cit 69; Wilburg, op cit 24 sq and 58 sq; Kupisch, 

op ~~t 24 sqq (esp 27-30), 40 sqq and 96. 

679 See Gschnitzer, op cit 107 sqq. Von Schey, op cit 

14, is of .the opinion that this is a general enrichme,nt 

action. 

680 Kupi.sch, op ci.t 107 sqq. 
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681 See ·chapter 5 above. 

682 See Van Zyl, Saakwaarneming 134-137. At 137 it is 

· . pointed out that the Austrian Oberste Gerichtshof in 

1955 rejected an action in a case of '"indirect en

·richmentn - another retrogressive step? 

. 683 · T .B Smith, Scotland. The Development of its L~ 

and Constitution (1962) 632. See further P Stein,· 

"Roman law in Scotland" in IRMAE 5.13b (1968); WM 

.Gordon, "Scots Law and Roman Law" in Codie.illus 13. 2 

.(1971) 16-19; A Watson, "Roman Systematics in Scot

land" in Legal Transplants (1974) 36-43; idem, ·"The 

Recept1.on of Roman Law in Scotland", op cit 44-56. See 

in general on the law of Scotland, D M Walker, The 

Scottish Legal System. An Introduction to the Study 

·of Scots Law (1981). Cf Van Zyl, Beginsels .. van 

, Regsvergelyking (1981) 280-284. 

·_ 684 Erskine, An Institute of the Law of Scotland (1871) 3.3.51, 
--· i 

classifies negotiorum gestio as a quasi. contract, >which 

is formed ex re: "These are constituted, not by ex-

• plicit consent, as proper contracts are, but ex rer 

that .. is, merely by one of the parties doing such dee~s 

~s :iri their nature infer an obligation upon him in fa

vour of the other party, or upon that other party, 

though he be perhaps ignorant of it, in favour of the 

ii~st 11 • Stair, The Institutions of the Law of Scotland 
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-. { 16913) -· deals with the obligatio negotiorum gestorum 

• under the general title { 1. 8) of "Recompense or Re-· 

muneration. 11 Smith, op cit 623, describes it as a 

quasi-contract arising from an obligation ex lege, 
., 

whereas D M Walker, The Law of Contracts and related 

obligations in Scotland (1979) deals with it under 

· the gener.al heading of "obligations arising from un-

. just enrichment. 11 The majority of modern writers, 

h6wever, classify it with the institution of resti

tuti~n, recompense, salvage and general average,_to 

which "common property" and the 'bbligation to alimel,'lt·rela-. 

ti•es 11 is sometimes added. See in general on negotib-

rum gestio in Scotland T B Smith, op cit 631-632;· 

D M Walker, The Law of Civil Remedies in Scotland 

(1974) 291-292; idem, Principles of Scottish Pri-

·vate Law (1975) 1015-1016; idem, ~he L~w of Contract~ 

· and reiated obligations in Scotland (1979) 547-548 

{par 35-t2); W M Gloag, R C Henderson, Introduction 

to the Law of Scotland (1980) 149. Cf EA Marshall, 

General Principles of Scots Law (1978) 372-373; Rubin, 

Unauthorised Administration 56-58 and 88. 

685 .Gloag and Henderson, op cit 149. Cf Smith, op cit 631: 

111 Negotiorum gestio' is the management of affairs of 

. .:>ne. who is absent or incapacitated from attending to 

his affairs, spontaneously undertaken without his 
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~no.wledge, and on the presumption that he would, if 

aware of the circumstances, have given a mandate .for, 

such interference." 

686- Walker, Civil Remedies 291; idem, Scottish Private 

· Law 1015; idem, Contracts 547. 

687 · See Stair, The Institutions of the Law of Scotland· 

1.8..3; Erskine, An Institute of the Law of Scotland 
. . ···-. . 

3.3.52. 

688. Stair, loc cit. 

689 . 'Sta.ir, loc cit. Cf G Bell, Principles of the Law of 

Scotland par 540 • 

. 690 Stair, ·loc cit: "But the obligement to the negotiators 

is greater; for if they do that which is necessary or 

·profitable for carrying on our affairs, though by some 

ac,.cident that affair may perish or miscarry, and we 

·no richer, but, it may be, poorer, yet we are obliged 

(and he then refers to D 3.5.10.1). Cf Erskine, loc 

citi "(A)nd if these disbursements appear rational, 

it makes no difference, though the subject on which 

:' th~y-h~ve been made should by misfortune have after~ 

wards p.erished 0 •• " Smith, op cit 632, misinterprets 

. ·. Stair where he qualifies this statement by saying that 
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'.it· applies only where the gestor "acted in emergency·. 11 

Seefur.ther Paterson v Greig (1862) 24 D 1370 at 1381_. 

691' Erskine, op cit 3.3.53: "If, on the other hand, his 

m6tives appear selfish and interested, or if he act 

contrary to the express will of the owner, or if he 

has involved him in a new negotiation, in which he 
/ 

<never dealt. formerly, he is answerable even for ca-

sual misfortunes; and is not entitled to the recove-

·. ry of any disbursements except in so far as the owner 

has. been a gainer by them • o o 11 { the full dictum is 

·quoted later in the text). See also Stair, loc cit: 

t'And,:·lastly, though these deeds may be done without 

knowledge or consent, yet they may not be contrary to 

our·will and command; for such obtruders can e~pect' 

no recompence ••• though, if no positive law hinder, 

we may be liable even to such in quantum facti sumus. 

·.locupletiores. 11 Cf. Wallace v Braid { 1900) 2 F 7 54; 

Johnston v M Annandale (1726) tior 9281. 

: 692 St~ir, loc cit: 11 (A)nd these deeds must be done without 

command or commission, otherwise they come in the na.ture 

·. of the contract of mandate or commission; yea what 

. is .. done in our presence, with our knowledge, in our 

~fi~irs, ~s repute as with our tacit consent and com-

nam qui tacet, consentire videtur. 11 Stair 

;mi~lriterprets D 3.5.11, however, by saying that 11 a ne-

519/ ••• 



. . 

-519-

., 

goti·ator cannot begin any new business, but only carry 

on that which is begun." This is only a factor to be. 

considered in detennining the reasonableness of the 

gestio ,, . namely whether such gestio had regard to an 

·. affair or affairs which the dominus himself was not 

in the habit of managing. s·'tth, op cit 632, is like..., 
- ... 

wise wrong, it is respectful y submitted, where he _says 

,' .that the· basis of estio is an "implied 
=~~;;..;;..;;...;;.;;;~111...,;;..;;;..;;.~ 

. '· m:andate. 11 The very essence oi' negotiorwri ·gestio is 
. . . 

that it•should be conducted without a mandate, express 

or tacit. 

693 Stair, loc cit; Erskine, op cit 3.3.52. 

694, Smith's Reps v E Winton (1714) .Mor 9275; Kolbin & Son 

vKinnear and United Shipping Co 1931 SC (HL) 128; 

1930 SC 724; SMT Sales and Service Co v Motor and ·Ge

neral Finance Co 1954 SLT (Sh Ct) 107. 

695 ·Maule or Ker v Graham (1757) Mor 3529; 2 Pat 13; 

Fernie v Robertson (1871) 9 M 437; Dunbar v Wilson,and 

Dunlop's Trustee (1887) 15 R 210. 

696 ·Banriatine's Trustee v Cunninghame (1872) 10 M 319. /' 

697 .Gem.ell v: Annandale (1899) 36 SLR 658. 
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698 -- Kolbirt and Sons v Kinnear and United Shipping Co 1931-

SC (HL) 128; 1930 SC 7240 

699 Paterson v Greig (1862) 24D 1370; Fulton v Fulton 

( 18 64) .2 M 8 9 3. 

700 .Stair,. op cit.1.8.2. 

701 Stair, op cit 1.8.4-5: the dominus has the direct 

· a6tiort, whereby he "craveth accompt and restitution 

of the negotiator". The gestor "may be made also to

follow forth his negotiation, according to the precept, 

sti:~ceptum perfice.manus 11 (a reference to D 3.5.6.12· 

~nd 2i.2). See also Erskine, op cit 3.3.52: "The 

-· _ negotiorum gestor is accountable to the owner for 

all the sums of money and subjects belonging to him, 

· - with which he has intermeddled during his management, 

with all the fruits and profits of them, even for the 

interest of the money••• if the owner was a money

lender." 

702_ Bell, o~ cit par 541. 

703 Wa_lker, Civil Remedies 291-292. 

· -. 704 Erskine, op cit 3.3.53 (approved in Bannatine's Trustees 

v-Cµnninghame (1872) 10 M 319 at 325-326). See also 
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n;691 above in regard to the enrichment aspects of this 

dictum. 

705 Cf Bell, loc cit; Stair, op cit 1.8.5: "The negotiator 

is holden not only to answer for fraud, but pro culpa· 

,!m, for his fault, though light; yea, if any other 

neg6tiator offered, whom he excluded, for the lightest 

fault. 11 The reference here is to the case where someone 

else may have been able to execute the gestio more 

·. •proficiently, but was prevented from doing so by the 

·· gestor. See· Fulton v Fulton (1864) 2 M 893 at 902 

(per Lord Neaves): "The ground on which negotiorum 
. . 

·gestores are liable is that such parties by obtruding 
. . . . ·. . ·. 

. themselves into an office· or management have a tenden..: 

cy to keep out others with .a better legal title arid 

who .might manage better." 

706 i931 sc"&HL) 128; 1930 SC 724. 

707 · 1930 SC 724 at 731 (per Lord Flemming). 

·. 708 . 193i SC (HL) 128 at 139. See also Fulton v Fulton 

( 1864) 2 M 893 at 901 (.£!:.!: Lord Neaves): "The liabi

lity of a negotiorum gestor is different in different 

circumstances." Cf Maule or Ker v Graham (1757) Mor . . 
. .. 

3529; 2 Pat 13. 
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'. 
. 709 sfa±r, op cit 1.8.3-4; Erskine, op cit 3.3.52 (who 

· criticises Stair for suggesting that the gestor should. 
. \: 

be compensated for his "loss by pains or attendance.") 

710 Erskinei loc cit; Walker, Principles of Scottish Pri-
. : ·. 

· vate Law (1975) 1016. 

711 ·· See 9h.apter 5. 7 above and cf chapter 6. 1-6. 6 in fin resp.; 

·_712-.Ferniev Robertson (1871) 9 M 437; Dunbar v Wilson 

and Dunlop 1 s Trustee (1887) 15 R 210. See further 

Walker, loc cit; idem, Civil Remedies 291; Gloag 

artd Henderson, op cit 149. 

·713 ·. Smith~ op cit 632. One of the institutions with which 

negotiorum gestio has been compared is that of "agency 

~ of neb~ssity," which deals,inter alia, with the case 

where a person, who has been entrusted with goods, 

·may, if the circumstances should necessitate it and 

t_he 'ne·cessary authority cannot be timeously obtained, 

.. · dispo~e·· of the goods and claim expenses, subject to 

his delivery of the .proceeds of the said disposal. See 

·· Walke_r,, Civil: Remedies 292. "Agency of necessity" 

iS a ~yp1:cal_ly English legal institution, and Scots 

.la_w would be' well advised to revise its approach the~eto

and ·,cl,.assify it, without qualification, as a form of 

negot±orumgestio, lest the "Common Law Cuckoo" should 

feel constrained to deliver itself of yet another hybrid 
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·egg •.. See T B Smith, 11 The Common Law Cuckoo: Problems 

of •Mixed' Legal Systems with Special Reference to 

Restrictive Interpretations in the Scots Law of Ob

ligations11 in Smith, Studies Critical and Comparative 
\ . . 

(1962) 89-97• On agency of necessity in English law, 

see chapter 6.8 below. 

714 · See W B Williston, 11 Negotiorum Gestio 11 in SALJ 62 (1945) 

17-24; R Wellmann, Der Aufwendungsersatz des Geschafts

.· filhrers ohne Auftrag in der Rechtsprechung der anglo-_ 

amerikanischen Gerichte (1959). JP Dawson, 11 Nego-

. tiorum Gestio: The Altruistic Intermeddler 11 in Har-

· vard Law Review 74 (1960-1961) 819-865, 1073-1129; 

R Powell, The Law of Agency (1961) 416-425; SJ Stol

. jar, The Law of Quasi-Contract (1964) 188-194; P B H 

Birks, 11 Negotiorum Gestio and the Common Law 11 in CLP 

24 (1971) 110-132; ML Marasinghe, 11 The Place of Ne-

gotiorum Gestio in English Law 11 in Ottawa Law Review 

8 (i976) 573-587; JD McCamus, 11 Necessitous Interven

tion: The Altruistic Intermeddler and the Law of Res-

titution11 in Ottawa Law Review 11 (1979) 297-336; AK 

Blqriunaert, 11 Negotiorum gestio and the life-rescuer 11 in 

~SAR.(1981.2) 123-135. Cf Wessels, Contract par 3554 
. . 

Rubin·, .Unauthorised Administration 88-92. See in gene-

ral on English law Ph S Jones, Introduction to English 

•~·- (1972); R J Walker, M G Walker, The English Legal 
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System (1972); K Smith, K J Keenan, English Law (1973); 

AK R Kiralfy, The English Legal System (1973); Van 

Zy~, Beginsels van Regsvergelyking (1981) 170-196. 

715 See in general on agency of necessity G W Keeton, n· · 

·Lloyd, The United Kingdom. The Development of its 

Law~ and Constitutions (1955) 250; R Powell, The Law 

of Agency (1961) 410-432; G H L Fridman, The Law 

of Agency (1971) 70-85 and 115-116; Halsbury's Laws 

of England 1··(1973) 432-434 (par 724); Anson's Law 

of Contract (1975) 581-583; Cheshire and Fifoot's 

· Law of C~ntract (1976) 463;Bowstead on Agency (1976) 

63-_68; . Chi tty on Contracts ( 1977) 11-12 (par 2024) ·and 

8,98 (par 1878); R Goff, G Jones, The Law of Restitu

tion (1978) 264-267; G H Treitel, The Law of Contract 

(1979) 543-546; J D McCamus, op cit 303-310. 

• 716 · ( 1914) AC 3 9 8; 111 LTR 1 ( HL) • 

· 717 . At 414 '(per Lord Haldane): 11 So far as proceedings in-· 
'. 

· persona~ are concerned, the common law of England really 

· recognizes (unlike the Roman Law) only actions of two 

classes, those founded on contract and those founded. 

on tort.· When it speaks of actions arising quasi ex 

·. CoQtractu it refers merely to a class of action in 

.theor:y based on a contract which is imputed to the de.:.. 

fendant by a fiction of law. 11 Cf Morgan v Ashcroft 

· (1937) 3 _All ER 92; (1938) 1 KB 49. 
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-718 · See 1n general on quasi-contract and "unjust enrich

ment" in English law H C Gutteridge, R J A David, II.The 

·Doctrine of Unjustified Enrichment 11 in CLJ 5 (1933-

.1935} 204-229. At 223-224 it is said: "(A)lthough 

English law sometimes allows a right of recovery to-

the impoverished party, it has steadily refused td re~ 

cognise any general obligation to restore a profit 

which is in the nature of an unjustified enr-ichment. 11 

Se~_further RM Jackson, The History of Quasi-Contract· 

in English Law (1936); W S Holdsworth, 11Unjustifiahle' 

Ehri~hment 11 in LQR 55 (1939) 37-53; AT Denning, 
. . 

11 Quantum Meruit: The Case of Craven-Ellis v Canons 

Lt~it iri LQR 55 (1939) 54-65; P H Winfield, "Quasi

Contract. arising from Compulsion II in SALJ 62 ( 1945) 

.25-46; idem, The Law of Quasi-Contracts (1952); SJ 

Stoljar, The Law of Quasi-Contract (1964); P Birks, 

l!Restitution for Services 11 in CLP 27 (1974) 13-36; 

Halsbury's Laws of England 9(1974) 434-479 (par 630-. 

750). ·.:Arison 1 s Law of Contract (1975) 617-652; ML_~ 
. . .. 

• Marasinghe, pp cit, passim; Cheshire and Fifoot' s 
. . . . ·",ts 

. . . 

Law of Contract (1976) 631-663; Chitty on Contracts· 

(19-77) 843-913 (par 1781-1901) (under the title ''Resti- · 

tution"); R Goff, G Jones, The Law of Restitution 

,(197B):3~45; G H Treitel, The Law of Contract (1979) 

43_7~,t,38. • Cf A J Kerr, The Law of Agency, ( 1979) 65-68:r · 

·. De Vos.,. Verrykingsaanspreeklikheid 136-137. With re

ference to Berg v Sadler and Moore (1937) 2 KB 158 arid 

Morgan vAshcroft (1937) 3 All ER 92; (1938) 1 KB 49, 

526/ ••• 
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CK Allen, "Fraud, Quasi-Contract and False Pretences,"· 

·in:LQR 54 (1938) 201-219 sees the aequum et bonum as 

·. a prerequisite for an action based on "unjust enrich-_ 

ment" (at 206): "But this much we can say - that in 

all the circumstances to which the remedy ha~, up . 

to _the_ present time, been applied, the element of aequum 

et bonum is not only present but essential. Conversely, 

w:hen_ the remedy has been refused, usually ( though, of 

course, ·not invariably, since there may be many sub

sidiary issues in a claim of this kind) the reason has 

been that restitution was not incontestably in accor-

. · ... dance with aequum et bonum. Similarly, we would submit 

that although it is impossible to say that in every case 

wher_e there has been a real or supposed unjust enrich-

·men:t, - ail action lies in quasi-contract (negotiorum 

~~siio is the most obvious exception in English law); 

y'et_in all the recognized forms or 1 heads 1 where quasi

,contract · does lie, a principle which may be fairly described 

as unjust.enrichment is clearly discernible." See also 

the decisions in Craven-Ellis v Canons Ltd (1936) 

2._KB 403; (1936) 2 All ER 1066; Brooks Wharf v Good

man Bro.s (1936) 3 All ER 696; (1937) 1 KB 534; Boardman 

V. Phipps (1967) 2 AC 46. Cf Exall v Partridge (1799) 

·8 TR 308; Five Steel Barges (1890) 15 PD 14; Sumpter 

· v H~dges (1898) 1 QB 673; ~lesfield Corporation v 

Great Central Railway (1911) 2 KB 528; Donogue v Ste

·vensori (1932) AC 562; Re'Cleadon Trust Ltd {1939) 
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C:hD. 286; (1938) 4 All ER 518; Fibrosa v Fairbairn 

(1943) AC 32; Candler v Crane, Christmas (1951) 2 KB 

164; (1951) 1 All ER 426; Hedley v Heller (1964) 

719 (1886) 34 Ch D 234. 

720 At 248-249 (per Bowen L J)o See also Macclesfield 

Corporation v Great Central Railway (1911) 2 KB 528. See the 

· criticism of t~e Falcke-case by PB H Birks, 11 Negotiorwn 

Gestio and the Common Law" in CLP 24 (1971) 110-132. At 

112 .he says: "Tl1e strength of Bowen L .J. 1 s general · 

.principle derives largely from its tone of sturdy in-. 

dividualism, which places a value on the self sufficiency 

of ~ommon law man and on the unencumbered freedom of. 

his -wi.11. The problems of uninvited intervention, it 

· seems to say, actually, ought not to be bothered with, 

because infringement of the will is intrinsically evil. 

A_1::, a justification, this is quite spurious. Where 

·other difficulties are fewer the common law does not 

hesitate to impose liabilities behind men's backs -

which is merely emotive language for against their 

.will. _The obligation to repay money pald by mistake 

. is involuntary, imposed on the recipient whether he wills. 

it or not. The language of individualism clearly conceals 

·. special-· difficulties, which are partly general, being ih

.. ~erent in uninvited intervention, and partly peculiar to 

the common law, being the accidental product 
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of its history. 11 

.721 Marasinghe, op cit 574-575. At 575-578 he discusses 

the development of the constructive trust in American 

law, which trust has become "remedial" rather than 

"institutional", and concludes {at 578): "If it could 
' . 
. be found in the English law that res~itutionary reme"".' 

dies were available on the basis of 1 an event' rathe~ 
. . . 

than. a. relationship, then the English law would have 

·arrived at the point where American law has always been; 

th~t is, it would have accepted that the constructive 

trust is one of the several remedies directed against. 

· unjust enrichment. 11 

7 2 2 . (.1 7 8 8 ) 1 HBl 9 0 at 9 3 • 

7 23 · { 1829) 3. Y & J 28 at 34 · (per Baron Garrow) • 

.• 7 24 · : ( 18l2) ·. 3 Camp 298 at 299 (per Lord Ellenborough). 

725 (1850) 12 Beav 558. 

· 726 At· 561 .{per Lord Langdale). 

727 (1851 )· 10. CB 776 at 779. 

·728 (18~2) 12 CB (NS) 344 at 348 (per Willes J). 
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729 · Marasinghe, op cit 581. See also Davey v Cornwallis 

(1931) 2 DLR 80; McDougall and Brown v Brechen (1943) 

.· OWN 705. Cf Rees v Hughes (1946) KB 517 (CA). 

· 7 3 0 ( l 6 1 6 ) · 3 Bul st 2 6 9 • 

731 .At 270 (per Montague C J)o 

732 (1776) 2 Black W 1117. 

733 (1193) 2 HBl 254. 

734· At 259·(~ Lord Eyre). 

735 . (1950) 1 KB 252; (1949) All ER 609 (CA). 

736. Marasinghe, op cit 583: "(W)hat is important is the 

yiridi~~tion ot the defendant's right to claim compen-~ 

sation for services rendered in the absence of a re

-quest~. consent or knowledge. This appears to be a 

~rin~iple of general application in the English la~." 

737'. Ct.874) .LR 9 Ex 132. 

738 'At· 136 (per Chief Baron Kelly). 

739 . (1949), 1 KB 295; (1948) 2 All ER 983 (KB). 
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740 At 29-9 (per Lynskey J). 
) 

741 · (1846) 9 Beav 211. 

742 At 230-:-231. Cf Schneider v Eisovich (1960) 2 QB 430; 

.. , (1960) 1 All ER 169 (QB 1959). 

743 See the authorities cited inn 715 above. Powell, 

The· Law of Agency (1961) 416-425, discusses negotiorum. 

gestio. urider the general heading of "agency of necessity" 

and suggests that the following cases may indeed all 

be· considered as English forms of 11 negotiorum gestio II: 

( 1) ·.salvage; ( 2) acceptance of a bill of exchange . 

for honour; (3) performance of another's duty (such. 

as payment of funeral expenses - the cases dealt with 

above); (4) land carriers; (5) consignees of goods; 

(6) · other bailees; (7) finders of lost or straying 

property; (8) other voluntary services. 

744Marasi.nghe, op cit 573 • 
. '· .. 

745--Bow.stead on Agency (1976) 63, significantly defines 

agency of necessity without reference to the prior fe~ 

lat_ionship of the parties: "Agency of necessity arises 

··_by· operation of law in certain cases where a person is 

faced.with an emergency in which the property or in-

531/ ••• 
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terest·s of another are in imminent jeopardy and it 

· becomes necessary, in order to preserve the proper-

. ty · or interests, to act for that person without autho

rity." 

746 See the authorities cited inn 71 above. 

747. James _Phelps & Co v Hill ·(1891) 1· QB 605 at 610 (per 

. · Lindley_ L J) • 

748 The Argos (1873) LR 5 PC 134. Cf Notara v Henderson 

. (1872) LR 7 QB 225; Hingston v Vent (1876) 1 QBD 367. 

. . . 

749 Hawtayne v Bourne (1841) 7 M & W 595 at 599-600; 

Gwilliam v Twist (1895) 2 QB 84 at 87. 

750 See.Goff _arid Jones, The Law of Restitution (1978) 264- · 

751-~· .(1924) 1 KB 566. 

752 · See also Jebara v Ottoman Bank (1927) 2 KB 254; Poland 

v John Parr & Sons (1927) 1 KB 236; Sachs v Miklos 

(1948)· 1 All ER 68; (1948) 2 KB 23. Cf Cornwall v 

· Wii~bri (1750) 1 Yes 509; Kemp v Pryor (1802) 7 Yes 240;· 

The.Cynthia (1852) 20 LT (OS) 54. 
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753 ·Goff and Jones, op cit 266; Powell, op cit 429-431; 

· ·Anson's Law of Contract (1975) 581-583. 

754 · See Fridman, The Law of Ager).cy (1971) 79: "From all 

this, it is suggested, the safest conclusion to reach. 

· · is that such instances of agency of necessity as are 

recognised by English law are curious anomalies, ex

ceptions to the dislike of .English law of the Roman 

doctrine of riegotiorum gestio, and having no common· 

· . feature such as would enable the courts to speak in 

general terms of the 'nature' or legal character of 

.agency of necessity. 11 

755 · See Goff and Jones, op cit 279: "It is still open to 

the English courts to extend the princ~ple of necessi

tb~~ interv~ntion. It is to be hoped that they will 

~~ so and that they will generalise the nascent English 

development into a coherent and rational doctrine. II 

756 StoljarJ op cit 192. 

157 Marasinghe, op cit 586-587. Cf Williston, "Negotiorum 

Gestio 11 in SALJ 62 (1945) 17-24 at 24: "(W)hile Engli~.h 
I. 

law.has not adopted the rule of the negotiorum gestio 

{rt its entirety, it is not hostile to it in principle~ 

The chief difference between the two is that ·the'Roman 

la~ fakes no cognizance of the possible officiousness 
, . 

· of the ac.tion of a stranger who interferes with the 
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·affairs of another. Under English law a man who so 

interferes must show that he has some mora! duty to 

do so. 11 

758 Powell, op cit 431-432. 

759. · See in general on American law S I Sherman, M D West, 

American Law. An Introductory Survey of Some Princi- · 

. ples . ( 1971); M Rheinstein, 11United Staes of America 11 

-in International Encyclopedia of Comparative law 1 

_(U lJl-163) (1973); EA Farnsworth, An Introduction 

to the Legal System of the United States (1975); Van 

Zyl, Beginsels van Regsvergelyking (1981) 196-211. 

On the Law of Louisiana see HF Jolowicz, 11 The Civil 

Law in Louisiana" in CLP 7 (1954) 1-15; L Oppenheim,. 

11 Common Law and Civil Law Influences in the Private 

Law of Louisiana 11 in SALJ 81 (1964) 163-172; Van Zyl, 

op cit 101-102. 

· 760 J P Dawson, 11 Negotiorum Gestio: The Altruistic Inter-

,µiecJ_dle_r11 in Harv·s:rd Law Review 7 4 ( 1960-1961) 817-865 

and 1073~1129 at 817. See further on this concept, 

insofaras it exists in American law, a1-beit in various 

forms and under different names, W B Williston, "Ne_

gotiorum Gestio" in SALJ 62(1945) 17-24; R Wellmann, 

Der· Aufwendungsersatz des Geschaftsfilhrers ohne Auftra·g 

·i·n der Rechtsprechung der anglo-amerikanischen Gerichte 

5 34/ • •• 
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(1959); RPowell, The Law of Agency (1961) 410-432;.· 

J M Solis, "Management of the Affairs of Another" in 

.Tulane.Law Review 36 (1961-1962) 108-129; B Nicholas, 

• ''Unjustified Enrichment in the Civil Law and Louisiana • 

.. Law" in Tulane Law Review 36 (1962) 605-646; 37 (1-9.6,2;-:- . 

. 1963) 49:._66; J D McCamus, "Necessitous Intervention: 

The Altruistic Intermeddler and the Law of Restitution." 

· in 0tta.wa Law Review 11 (1979) 297-336; A K Blommaert, 

·••Negotiorum gestio and the life-rescuer" in TSAR (1981.2) 

· 12J-135; A J Kerr, The Law of Agency (1979) 65-68. 

761 -McCam~s, op cit 297. 

762 See in general the Restatement of the Law of Restitution 

· (i 937). 

·. 763 Restatement of the Law of Restitution ad s 2 (comment a). 

764 See chapter 6.8 above. 

. . 

765 Restatement of Agency {1958) sec 47 • 

. -766 Idem, loc cit, comment b • 

. 767 .McCamti.s, op cit 307-308 • 

. 68 7 . Restatement of Agency ad sec 14 I. 
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, 76~ (1932) 40 Man R 247; (1932) 2 DLR 787 (CA). 

770 At. 249 (per Robertson J A). 

77.1 McCamus; op cit 311-312: "Success in the rescue effort 

is not a condition of recovering presumably for the 

reason that the defendant would, if rational, have 

wished that the attempt be made and would have au tho- .. 

rised the expenditure involved." Cf Cotnam v Wisdom 

(1907)·83 Ark 601, 104 SW 164; W B Williston, 11 Nego-

. tiorum Gestio" in SALJ 62 (1945) 17-24 at 21-22. Cf 

AK Blommaert, "Negotiorum gestio and the life-rescuerll· 

in TSAR (1981.2) 123-135• 

772 McCamus,· op cit 312-314. 

773 ·. Restatement of the Law of Restitution sec 11 7 ( 1). 

/ 

774 ·. Preston v Neale (1858) 78 Mass (12 Gray) 222; Moline,' 

Milburn & Stoddard Co v Neville (1897) 52 Neb 574, .72 

NW 854. 

775 Amory v Flyn (1813) 10 Johns 102, 6 Am Dec 316 (NY); 

Chase v Corcoran (1871) 106 Mass 286. See also Berry 

v Barbour (1954) 137 Okla 280, 279 P 2d 335• 

776 McCamus, op cit 316-320. At 320-322 he discusses the 

536/ ••• 



-536-

case of payment of another's debt in an attempt to pre

serve the debtor's commercial credit. 

771 Se~ ch~pte~ 6.8 above. 

778 McCamus, op cit 322-330. 

779 (19.25) 113 Ohio St 177 {at 184), 148 NE 682 (at 684). 

780 .. See. J · P Dawson, 11 Negotiorum Gestio: The Altruistic 

Intermeddler" in Harvard Law Review 74 (1960-1961) 
. . . 

819.:..865 and 1073-1129 at 1127-1129; McCamus, op cit 

335'.'."336. 

781 McCamus, loc cit; Corbin on Contracts 1A ·( 1963) par 

234 (p 360-361'- in regard to "unrequested beneficial 

•. pe~formance II as a quasi-contractual causa akin to ~-. ( 

gotiorum gestio); Williston, A Treatise on the Law of 

·/ Contracts 2 ( 1959) par 270A ( treating of "agency of 

. necessity" between husband and wife); Reuschlein and 

Gregory, Handbook on the Law of Agency and Partner-

. ship (1979) 27-28 {on the agency relation and reme-

.. dial ac~ion); M L Marasinghe, "The Place of Negotiorum 

G~s_tio in English Law" in Ottawa Law Review 8 ( 1976) 

·573-587 ~t 576-578 {on the remedial attitude adopted 

_by_ American law towards the constructive trust). 

537/ ••• 



-537-

78i See chapter 6.1 above. 

·783 (1957) 97 So 2d 435, 439 n 9 (La App 1957) ■ 

784 See chapter 5 ■ 3 above. Cf Police Jury v Hampton 5 

Mar~ 389 (La 1827); Weber v Coussy 12 La Ann 534 (185i). · 

785 See· in general on negotiorum gestio in• Louisiana J M. 

Solis, - "Management of the Affairs of Another" in Tulane·· 

Law Re~iew 36 (1961-1962) 108-129. This is a useful, 
. . 

· • contribution, although inaccuracies do occur, as in re-

gard to the ~tiliter coeptum requirement which the 

au~hor·interprets as "benefit derived from the management 

of_ affairs" (p 118), an interpretation which is somewhat 

sµggestive of the so-called "benefit-theory" as applied·_ 

•iA he~tain South African decisions. See chapter 2.4 

and th,e 1 text relating to notes 181-184 above. 

·786 See chapter 6.3 above. 

·787 See chapter 6.5 above. 

788 See c_hap_ters 6.8 and 6.9 above. 

'--' ~ 

789 See· 6hapter 2.4 and the discussion of the utiliter_re-

. qu:ireinent iri chapter 6 above. 
., . 
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790 · S~e~c~apter 5 above. 

791 See chapters 6.5 and 6.3 above. 

792. Se~ chapter 5 ■ 7 above. 

793 · 1968(3) SA 563(T)o 

794 1970(3) SA 264(A). ., . 

795 See 9hapters 6.1, 6.2, 6.3, 6.5 and 6.7 respectively 

in.fin above. 

· 796 Rubin, Unauthorised Administration 25 and 94. 

7971 S~e chapter 2.4 above. 

798 Rtib:in, Unauthorised Administration 33 and 94. 

· 799 See'1'· chapter 5. 5 above. 

800 Rubin, Unauthorised Administration 42 and 94. 

801. · See.,;_,qtiapter 2. 3 above • 

. 802. :see·. chapter- 5 above • 

. \ 

803 See.chapter 3.4 above. 
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804 Rubin, Unauthorised 'Administration 59. 

805 See ch~pter 4.3 above. 

806 ~ee sec 1375 CC (chapter 6.1 above), sec 1393 BW (chap~ 

ter 6.2 ~bove) and sec 2031 Codice civile (chapter 6.4 

. above). 

807 See chapter 4.4 above. French law grants the gestor 

·~. lien· (droit de rAtention - see chapter 6.1 above), 

.?s does:Dutch law (retentierecht - see chapter 6.2 

.·above). and Gennan law ( Ziiriickbehal tungsrecht - see 
I 

chapter 6.3 above). Swiss and Austrian law (chapters 

6.5and 6.6 above) do not, however, provide for a lien 

·in favour of the gestor. 

808 See chapter 6.7 above. 

809. See chapter 6.8 above. In Italian law it would appear 

that_ -the question of a lien has likewise not yet been 

considered, while American law will probably follow 

the .English precedents insofar as they may be applica~ 

ble~ ·.· 

8.10 Se~ cb~pter 4.5 above. 



ABBREVIATIONS 

The following abbreviations occur from time to time in the· 

.footriotes and elsewhere. Where they refer to a text-book 

or similar publication, the explanation is limited to the 
. ' 

name of the author a?d the main title of the book or pub

lication, while further bibliographical detail is furnished

in the· Bibliographyo In the case of an article appearing .. 

in a journal or similar publication, only the essential 

· details thereof are furnished. Abbreviations of journals 

-and similar publications are explained with reference to 

the place of·publication. Abbreviations of law reports 

and·general Latin terms or expressions are the usual and 

have not been incorporated in the following list • 

. ABGB -· Allgemeines BUrgerliches Gesetzbuch (Austria) 

·AH])E -· Anuario·de historia del derecho espanol (Madrid) 

-AJ Acta Juridica (previ.ously Butter-worths South African 

Law Review) ( Cape· Town) 

ALR .:.; Allgerneines Landrecht fUr die Preussischen Staaten 

:(Pr':1-ssia) 

Am.JCL - American Journal of Comparative Law; A Quarterly_ 
.. - ' 

· ·. (California) 

· Am· JLH -- The American Journal of Legal History (Philadelphia) 

.Anilali ·catania - 'Annali del seminario giuridico dell 1 uni-

, ·versitA di Catania (Naples up to 1950; Milano fro~ 

Annali Palermo - Annali del seminario giuri-iico della uni

·. versita di Palermo (Palermo) 

Annual Survey - Annual Survey of South African Law (Cape Town) 
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Arc_h civ Prax - Archiv fUr die civilistische Praxis (Tilbingen) 

Arch giur·-:·Archivio giuridico (Bologna: as from 1898 known 

. as "Archivio giuridico 'Filippo Serafini'") 

Asser-Rutten 4.3 - Asser C, Rutten LEH, Mr C Asser 1 s 

Handleiding tot de beoef ening van het Nederlands burger-· · 

lijk. recht, 4. 3: Verbintenissenrecht: de verbinte:n•is 

uitde wet (Se druk, bewerkt door Mr LEH Rutten) 

(1979) 

Atti Bologna~ Atti del congresso internazionale di diritto 

romano·(Bologna: e Roma 17-27 April 1933; 2 vols; .Bo-, 

logna~ Pavia 1934-1935) 

Atti Roma~ Atti del congresso internazionale di diritto 

romano {Bologna e Roma 17- 27 April 19 33; 2 vols; Ro~a, 

·Pavia 1934-1935) 

Atti.Torino - Atti della reale accademia delle scienze di 

Torino (Torino) 

BGB.:.:...eurgerliches Gesetzbuch (Federal Republic of Germany) 

BIDR - Bµlletino dell 1 Istituto di diritto romano (Rome;· as 

froin 19.35 known as 11 Bulletino dell' Istituto di diritto, 

romano ',' I Vittoria Scialoj a I II) 

. \ . 

BML ':"•Businessman's Law (Cape Town/Johannesburg) 

'Butt· SAL .Rev "'."' Butterworths South African Law Review (Dur~ 

bari, 1q54-1957; as from 1958 known as "Acta Juridica~·) 

BW -.Burgerlijk Wetboek (Netherlands) 

' ' 

CC -_tod~•£ivil (France) 

CILSA..:. The Comparative and International Law Journal of 
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Southern Africa {Pretoria) 

Corpus Iuris Civilis 

CLJ - The Cambridge Law Journal {London) 

CLP - Current Legal Problems (London) 

. Cod ci_v· - C~dice civi1e (Italy)_ 
j 

Conferenz~ romanistiche - Conferenze romanistiche (univer-. 

sit~ degli studi di Trieste. Facolt~ di giurisprudenza. 

Istituto di diritto romano e di storia del diritto) 

·. (2 vols), Milano 1960-1967 .. 

· Coniectanea neerlandica - J E Spruit ( ed), Coniectanea ~ neer-

1andica iuris romani. Inleidende opstellen over ro

meins recht, Zwolle 1974 

· D .,.. Dalloz; recueil periodique et critique mensuel (Paris) 
. . . . 

De Vo~, Yerrykingsaanspreeklikheid - W de Vos, Verrykings~ 

aanspi:eeklikheid in die Suid-Afrikaanse Reg {2nd ed, 

· 1971) 

ED - Enciclopedia del diritto {Milano) 

Eos - .Eos:, Commentarii societatis philologae Polonorum, 

(of-which vol 48 (1956) fasc 3 appeared as Symbolae 

Raphael' Taubenschlag dedicatae 3, Varsaviae 1957) {Warsaw) 

Festgape Von Liibtow ( 1970) · - Sein und Werden im Recht. Fest

gabe fur Ulrich von LUbtow zum 70. Geburtstag am 21 ~

_August 1970 (herausgegeben von W G Becker und L Schrio.rr · 

von Carolsfeld) B~rlin 1970 

Festgah_e Von LUbtow ( 1980) - De iusti tia et iure·. Festgabe 

filr Ulrich von LUbtow zwn 80. Geburtstag (herausgegeben 
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.von M Harder und G Thielmann), Berlin 1980 

Festschrift Bekker - Aus romischem und biirgerlichem Recht;. 

Ernst. Immanuel Bekker zum 16. August 1907, Weimar 1907 

Festschrift.Felgentrager - Festschrift filr Wilhelm Felgen-· 

.. tri!ger, Gottingen 1969 

Festschrift Koschaker - Festschrift Paul Koschaker (3 vols), 

Weimar 1939 

. Festschrift-Muhl - Festschrift filr Otto Muhl zum 70. Ge

burtstag 10. Oktober 1981 (herausgegeben von J Damrau, 

A Kr.aft, W Furst), Stuttgart/Berlin/Koln/Mainz 1981 · 

· Festschrift Niedermeyer - Festschrift fur Hans Niedermeyer, 

Gottingen 1953 

Festschrift Rabel - Festschrift fUr Ernst Rabel (2 vols),· 

Tubingen 1954 

Fe~t,$chrift R.heinstein - Ius privatum gentium. Festschrift 

·. fUr. Max Rheinstein zum 70. Geburtstag am 5. Juli 1969. 

Band 1: Rechtsmetodik und internationales Recht, Tiibingen 

1969 

Festschrift Von Rippel - Festschrift filr Fritz von Rippel--

· . (1967) 

Festschrift Wenger - Festschrift fur Leopold Wenger zu sei-
. . 

nem 70.· Geburtstag dargebracht von Freunden, Fachgenossen 
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- Iµra ...: Iura, _Rivista internazionale di diritto romano e an~ 

tico. -(Naples) 

Ius'• commune. - Ius commune. Ver6ffentlichungen des Max-Pl_anck
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, __ 
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J_ohn, On~egv~rdige Verryking - D G John, n Oorsig van Onreg-
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JZ - .Juristen-Zeitung (TUbingen) 
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und Vortr~ge, Weimar 1957 
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·de ·Nederlandsche Jurisprudentie (Zwolle) 

.,,,, Noviss Dtg Ital - Novissimo digesto Italiano (Torino) 

Opere Ferrini - Opere di Contardo Ferrini (5 vols) ,Milano . 

. . . 1929-1930 
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stellen aangeboden aan prof Mr J H Beekhuis, Zwolle/· 

. I 

riev~nter 1969 

Opstellen Hermesdorf - Opstellen over recht en rechtsgeschiede

nis aangeboden aan prof Mr B HD Hermesdorf, Deventer 

Opstellen Verdam - Uit het recht; rechtsgeleerde opstellen 

aangeboden aan Mr P J Verdam, Deventer 1971 

.- OR-· Revidierte Obligatiohenrecht (Switzerland) 

i , , , 

·Pacch~oni, Della gestione - G Pacchioni, Della gestione degli 
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,ciale (1935) 

Pauw, Obs ·tum nov - W Pauw, Observationes tumultuariae novae 

·voL 1 (1964), vol 2 (1967) (Haarlem) 

,Pothier,· Appendice - R J Pothier, Appendice. du quasi-contrat 

·. negotiorum gestorum, in Oeuvres completes de Pothier: · 

Trait~s des contrats de d~pot, de mandat, de nantisse

nient, d 1 assurance, de pret et du jeu (1844) 198-238 
, , , 

Pririgsheim, .. Gesammel te Abhandlungen: Pringsheim F, Gesainmelte 

Abhandlungen (2 vols), Heidelberg 1961 

·. Rabei.f Gesammelte Aufsatze - E Rabel, Gesammelte Aufs~tze 

... ~4 yols), Tiibingen 1971 

Rab~ls. Ze.itschrift - Rabels Zeitschrift fUr auslandisches 
' ' 

urid.internationales Privatrecht (Berlin) 

Recu~il Da11oz - Recueil Da11oz de doctrine de jurisprudence 
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et de legislation (Paris) 

RH - Revue historique de droit fran~ais et etranger (4th · · 

.series, Paris) 

Riv dir comm - Rivista del diritto commerciale 

Riv_I:t - Rivista Italiana par le scienze giuridiche (Rome 

:and, after 1946, Milan) 

RM - Rechtsgeleerd magazijn. Tij dschrift voor binnen- en· 

buiterilandsche rechtsstudie (Haarlem 1882-1938; there

after·published as "Rechtsgeleerd Magazijn Themis" -

RMT) 

RMT - Rechtsgeleerd Magazijn Themis. Tijdschrift voor 

Publiek- en Privaatrecht (Zwolle/Haarlem) 

Rotondi; Inchieste - M Rotondi, Inchieste di diritto compa

rato 2, Padova/NewYork 197 3 

Rubin; Unauthorised Administration - L Rubin, Unauthorised; 

· · Administration ( Negotiorum Gestio) in South Africa 1 

(1958) 

·::, . .:.: Sirey,. Recueil general des lois et des arrets (Paris) 

SALJ.~ South African Law Journal (Cape Town) (before 1901 

known a~ the "Cape Law Journal") 

Scritti Chironi - Scritti giuridici dedicati ed offerti a 

• Giampietro Chironi, Milano/Torino/Roma 1915 

Scritti Ferrini - Scritti in onore di Contardo Ferrini puhbli

cati in occasione della sua beatificazione (4 vols), 

Milano 1947-1949 

Scritti Segre - Segre G, Seri tti vari di diri tto romano, 

Torino 195 2 
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Scritti Solazzi S Solazzi, Scritti di diritto romano (6 

· · vo· 1 s, Na po 1 i 1 9 5 5- 1 9 7 2 ) 

SDHI - Studia et documenta historiae et iuris (Rome) 

Seiler, Negotiorum gestio - H H Seiler, Der Tatbestand de~_ 

negotiorum gestio im r6mischen Recht (1968) 

SJZ - Schweizerische Juristenzeitung (Zurich) 

Strahan - W Strahan 1 s translation of J Domat, Les loix ci

viles daris leur ordre naturel,as "The Civil Law in its 

Natural Order" (Boston 1861) 

Stu4i Albertario - E Albertario, Studi dt diritto romano 

(6 vols)j Milano 1933-1953 

Stu.di Betti - Studi in onore di Emilio Betti {' 4 vols),. 

· Milano · 1962 

Stu.di Borif-ante - Studi in onore di Pietro Bonf ante nel XL 

anno d 1 insegnamento (4 vols), Milano 1930 

.Studi Koschaker - L 1 Europa e il diritto romano. Studi in me

moria di Paola Koschaker (2 vols), Milano 1954 

Stuci.i Riccobono - Studi in onore di Salvatore Riccobono (4 vols), 

Palermo 1936 

Studi Scialoja - V Scialoja, Studi giuridici (3 vols), Roma 

193i...: 1934 

Studi.Volterra - Studi in onore di Edoardo Volterra (6 vols), 

· • Milano 1971 

Studien Kaser - Studien im rtsmischen Recht, Max Kaser zum. 65. 

Geburtstag gewidmet von seinen Hamburger Schiilern, Ber

lin1973 

Studienzur europi:lischen Rechtsgeschichte - Wilhelm W {ed), 
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Stud.ien zur europaischen Rechtsgeschichte. Helmut 
. . 

· Coing· zum 28.2.1972 von seinen SchUlern und Mitar]?eitern·, 

Frankfurt am Main 1972 

Symbolae David - Symbolae iuridicae et historicae Martino· 

David dedicatae. •romus I: Ius Romanum, Leiden 1968 

Symholae-Taubenschlag - See Eos 

Themis • - ·. Them is, Regtskundig Tij dschrift ( 1 s-Gravenhage) 

(also known as "Themis, Verzameling van bijdragen tot 

de.kennis van het publiek- en privaatrecht"; after 

19'38 it was published as 11 Rechtsgeleerd Magazijn The-. 

mist') 

THRHR ~ Tydskrif vir Hedendaagse Romeins-Hollandse Reg -

Journal of Contemporary Roman-Dutch Law (Durban/Pre-:· 

toria) 

TR - Tij dschrift voor rechtsgeschiedenis - Revue d I his

·. toire du droit (Groningen/Bruxelles/La Haye) 

TSAR - ··. Tydskrif vir die Suid-Afrikaanse Reg - Journal of 

South _African Law ( Cape Town/Wynberg/ Johannesburg~ 

· .. Tulane Law Review - 'i'ulane Law Review ( New Orleans, La) 

· Van Bijnkershoek, Obs tum - C van Bijnkershoek, Observa

. _tiones· tumultuariae (1926-1962) 

Van Zyl, Saakwaarneming - DH van Zyl, Die Saakwaarnemings

·aksie_as·Verrykingsaksie in die Suid-Afrikaanse Reg. 

'n Regshi~toriese en Regsvergelykende Ondersoek ( 1970) -·· 
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W - Weekblad van het recht ('s-Gravenhage) 

Watson,· Legal Transplants - A Watson, Legal Transplants, 

An Approach to Comparative Law, Edinburgh 1974 

Wessels, Contract J W Wessels, The Law of Contract in 
.. i. 

South Africa (1951) 

WPNR - Wee~blad voor privaatrecht, notarisambt en registra

tie -( 's.:..Gravenhage) 

ZBJV _; Zeitschrift des bernischen Juristenvereins (Bern) 

ZGB Zivilgesetzbuch (Switzerland) 

ZSR - Zeitschrift filr Schweizerisches Recht (Basel) 

-. I 

ZSS - Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte 

(Romanistische Abteilung) (Weimar) 

•. 
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