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The conflict between the Land Owner,
Mineral Right Holder and the Mining Title Holder
in South African Mining Law

}ntroduction

“South African law recognises that the right to minerals is one

of-the rights of ownership of land which can be subtracted from the

/

v fu11'dominium; It was thus inevitable fhat the exploitation of South

Africa's mineral” wealth, in precious stones, precious metals and

base miperals;'§h0d1d lead to a conflict between the interests of
fhe\‘OWnér_ of the land and the interests of the person, who by
contract with the land owner or by law, became entitled to work the

- -

mineral deposits in such land.

The purpose of this dissertation is to examine the origins of -

such conflict, the form it has taken, the extent to which it has’




6381A/7943g/GEN 2.
/850705 ~ v

> been resolved and, to the extent to which it has been not.resolved,

{

- how it might be resolved.

The.law relating to mineral rights has always been part of the
South.Africah law of property. There is a dual relationship invd]ved

-in the mining of minerals. On the one hand there is the relationship

~~ between the owner of the land and the "holder of the mineral rights.
 On the other there is the relationship between the holder of the
" .mineral rights and the State which controls the mining of particular

] minerals (such- as precious metals, precious stones, natural oil,

uranium and thorium and, in certain cases, the mining of base

‘uminera1s), thrdugh whom the mineral right holder secures the right

to mine ie secures a mining title.

/e A milestone in the legal analysis of mineral rights was the

(1)

decision of Van Vuren and Others v The Registrar of Deeds. In

.this case the judge regarded the rights to minerals as” "in the

Vo nature of a personal servitude but freely assignable". The effect is

~until the minerals are severed from the land. The concept that the
right to minerals can be held apart from the ownership of land is a

. concept recognised both by the common. law and in South African

~

(1) 1907 TS 289.

o\ A that the owner of land remains the owner. of the minerals therein
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(2)

jegis]ationf

- Once the,sepdrétion of rights to hinera]s from the title to the

land has taken place, the prob]em‘understandab1y arises as to how

. the 1and'owner may exercise his rights of ownership compatibly with‘
”'. the exploitation of minerals by the holder of the mineral rights or
‘the holder of the mihing title, ie whether these rights can be

'7fexébcised beneficially for the optimum benefit of both parties.

| “ Conflict has arisen in the following areas -

a. whethér in the case of irreconcilable conflict between the
- rights of the land owner and the rights of the mineral

U..right holder the rights of the latter must prevail;

'fi'b; ‘whether - the obligation of the minera] right” holder to

3provide sﬁbjacent and lateral support extends only to land

_—

= ™" 4n its natural state;

C. the duty of support in relation to particular activities

-~ ke

. such as de-watering of- a mine and the rights and

(2) Nolte v Johannesburg Consolidated Investment Company Limited"
~1943 AD 295 at p3l5; the Deeds Registries Act 47 of 1937
- Sections 70 to 74. }
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llob1igatibns of a holder of mineral rights or of a mining

title in the use of opencast methods of mining;
.de poT]ution of land, rivers and/or streams;N

~ In an analysis of this conflict and the submission of proposals -

,fof its resolution, to the extent that it can be resolved, it is
'prbbosed to refgr briefly to the Roman imperial monopoly of mihes
':"and m{ngrélg, to‘review the origins of South African law on mining
'éﬁd;minera1s in the Roman and Roman-Dutch context, to examine the

" statutory . and regulatory provisions applicable to mining and

3

' minerals and the development and interpretation by eminent jurists_ _
‘of the tommbnllaw, specifically in relation to the particular areas

- of conflict outlined earlier.

.

~

-

;.;Minékéls have always played an important role from the earliest

times and mining represents one of the most ancient professions.

‘} Gold is the first metal mentioned ih ‘the old testament,(3)

-~

(3) Genesis Chapter 2. Verses 10-12. Authorised King James -
... version. - :
T : (Footnote continued on next page)
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. but it is .in Egypt that the history of the use of gold begins.
ngypt wéé probably the richest gold producing area in the ancient
world until the ;ystematic Roman egploitation of Spanish go1d¥
- debbsits started Qith the beginning of the Christian era. Her wealth
was firSf‘unearthed at a time in the world's civilisation when the
”‘“potentia1itie5-of gold were largely unrecognised and unsought 1in

'anything wider than regional commerce within the limits of a single

' cq]tﬁre vee.. But histbrica] and archaeological evidence leaves us
,- in no doubt of the astonishing degree of that wealth or indeed of

"the great extent of the goldfields from which it was produced“.(4)

“According Ifo Sutherland alluvial gold was systematically
co]]ectéd and worked and although it is clear that the working of
" copper preceded that of gold, its progress was hindered by the

technical problems of "shaft-mining", a problem which did not afféct

(FoOtnoteﬁcontihﬁed from previous page)
~ . 10. "And a river went out of Eden to water the garden; and
from thence it was parted, and became into four heads.

11. The name of the first is Pison: “that is it which
compasseth the whole -land of Havilah, where there is
- gold; :

- -

" 12. And the gold of that land is good: there is Bdellium
: and the onyx stone". : .

- (4) -SutherTand, C.H.V, "Gold", Thames and Hudson, 'London, 1959,
S p26. '
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;Qashing fdf gold", a process we know as "panning for gold". ‘From
the 4th millenium B.C. furnaces for smelting were developed along
with a general -improvement in techni;a] skill which, led to
‘“Systematic' mining". "Although the progress o; Egyptian mining
.'feChniAue from dynasty to dynasty and millenium to millenium cannot
Be tracéd }in detail, and although ihe exploitation pattern of -
ég&btian goldfields is similarly obscured, it is quite clear from
‘:su?viving evidenqe that it was from Egypt that the ancient world as
a Qho]erlearned'£ne main principles of gold mining and metallurgy at "
'ailVéry eariy period“.(S) He quotes Diodarus' account of Egthian
miniﬁg methbds in the later 2nd Céntury BC which he considers to §e ‘
a 3fair1y; éccuﬁate deséription "from which it is clear that Aits
éésentiéls‘aré an abundance of forced labour which made it posSiblé
. toffolloﬁlqﬁartz veins through long underground ga11éries, fol1oﬁed
t by ﬁand-miiling uﬁder strict supervision on the surface".

»Oﬁ:thé laws which governed this early mining, Sutherland states:
“Hashinghqur alluvial gold, through the very simplicity of its
;hethods, and circumstances; was probably. notj,subject to 'ahy
i.c;ﬁtra]ised supervision in the period-of early Egyptian culturé_-

-although a royalty of 10% seemé*touhhve been imposed, or at least '

Civ(5) Ibid, p29.



. 6381A/79439/GEN ).
850701 v

A \cbﬁlectedehenever possible, in respect of gold produced in this

'way.-This-hint of royal interest in the acquisition of washed gold

becomes a certainty of rigidly exclusive royal claim when the mines

: themse1ves are considered. It is not possible to say just how early -

that c1a1m was made and enforced. But the very necessity of slave

"labour in 1arge quantity to drive passages through the solid rock

...{ leaves 11tt1e doubt that as soon. -as the gold-mining industry:

was, deve1oped at all it quickly became a rqyal preserve."(s) When

3 Pto]emaic Egypt passed from the control of Cleopatra to Octavian,

" Rome had gained the wealthiest prize ever won in warfare. In support

bf his contention that control of mines vested in the Egyptian

state, Sutherlana records that: "In the 3rd millenium BC the son of'

N Ph1ops I appo1nted an Inspector of gold in Nubia; tne existence of
‘“such off1c1a1s is commonly known in later periods. If there had not,
'1ndeed, been a strict roya] control of go]d production it would have

been d1ff1cu1t, if not 1mposs1b1e, for the first-dynasty K1ng Menes,

at the end of ‘the 4th millenium, to set a prescr1bed and lega\ va1ue

,upon go]d dn the form of small 14 gramme bars marked with his name.
" And when the kings of the 4th to 6th Dynast1es (C.2720- 22708C)

'1n1t1ated or allowed the production of .gold r1ngs, not stamped with

their name, but of a weight closely approximating to the bar .of

Menes and in fact constituting the earliest Egyptian currency in-

‘1-3,(6)1 - Ibid, p31.
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 gold, they would have been unable to make or continue such an’

innovation (linked as it was to a corresponding system of stone

weights) unless thneir control of gold itself had been virtually

absolutg“.(7)

Rome first appeared on the nhistorical nhorizon as a small, poor; ‘

rigidly organised community but by the beginning of the Christian

eré had become a‘mfghty empire stretching from Spain in the west to

Parthia in the east. Davies states: "The Roman Empire .... enclosed

"a’ sea. suitable for navigation and commerce. It possessed mines of

N

all metals 'used anciently and was thus self-sufficient. .....

' Furtner,,the Romans supplied metals to peoples outside their empire,

on whom they thus had a political hotq". (8)

= /;'ane most flourishing periods of -Roman mining were the late
.Republic i.e. af;er 50 B.C. and early Empire i.e. 27 B.C. New :

provinces were being explored and after their gold placers had been

L

sKimmed,.Tfhe Romans undertook a systematic exploitation of theﬁr

mines. P

| ~.{7) - 1bid, p31.

- (8) Davies,'O., "Roman Mines in Europe", Arno Press, New York,

1979, pl.
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- One of the foremost characteristics of the Roman Empire was the
huge gféndihg army -which was the only means of preserving the Empire
intact. The-kmperors, in order to'finénce the preservation of this:
_arny,” Had to. have absolute control over the sources of mining,
| fefinfng and coining, that is, an imperial monopoly of the sources

of production was essential.

Developrment of the distinction between
strict ownership and beneficial ownership. .

SChbnbauér jé of e view that early civiiisations had a c1ear1y‘
| Aevéldped iaw of mining, but no law of mining rights, the 1attéf‘
"beiﬁé unneceséary as the land used for minfng was State controlled
Pub]iC'land and minerals were therefore mere]y regarded as fruits of

“ " such 1and. (9 ) ' A

‘The:-view that £ﬁe State owned the land, the minerals iﬁ it and
' fﬁef\figﬁt to mine such minerals and that therefore, no conflict
situation could arise, is supported Qy the following statement by
'vDavies: "In the ....... Roman.empfre the question of ownership is
comp]iéated by the theory 6}}>tﬁe Stéte's dominium 1in solo

p proyincia1f, so that there is no ultimate distinctiohvbetween the

(9) Schénbéuer; E., "Von Bodenrecht Zum Befgrecht“, 55 (1935),
Zeitschrift Der Savigny Stiftung (Rom. Abt.), pl93.
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ownership of the soil and of the subsoil. In Italy, where quiritary

_ Abdnership was valid, the Senate claimed the right to interfere .in

mining ventures; bht'perhaps the workings‘in Etruria, which probably

were alone affected as they are the only.ones of importance south of

.the Apénnines, had been made ager publicus at the time of the

‘conquest. The Roman State usually took over those mines which had
been ‘crown ‘property at the time of the conquest, and perhaps all
others known to. exist, so that de facto it was normally the

‘precarioué as well .as the absolute owner of minera]s.“(lo)

A distinction must be drawn between strict ownership and:

‘ beneficial or 'possessory ownership in Roman law. Strict or full -

ownership was said to embrace "the ius pos§idendi, the ius utendi,

fthéhjus fruendi, the ius abutendi, the ius disponendi, and the ius

: 5rohibendi' - the first five being descriptive of the totality of

ioWnérship and the  sixth descriptive of its exc]usivenéss."(ll) To."

- constitute full -owneérship all the above mentioned rights had to be-
.. ‘presént. Where all these rights were vested in one person he was the

- sole Owner. Where all these rights were vested. in two or more

- (10) Davies, 0., op. cit., p3.

(11) deen,‘d.v., "The South African Sectional Titles Act  in

Historical perspective: An analysis and evaluation“, 1973, VI
CILSA at pp23-24. .
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persons, the ownership of each was limited or restricted. Thus where

one person had certain restricted and limited rights of ownership in
land eg the rights of possession, use and enjoyment and another hadf: 

unlimited and residuary rights, in that land, a distinction had to

A'beAdrawn between the strict ownership (dominium strictum) and the:"

beneficial ownership (dominium utile) of that land.

\,According toiRdman law, both during the period of tne Repdb]ié ”

i.e. 509 B.C. and.the period of the Empire, i.e. 27 B.C. ownership:

proper (dominium strictum) of all lands was vested in the State, ahdli,

the State might or mi~ht not have had vested in it also the

beneficial 0~ﬁership (dominium wutile) of the 1lands. Thus Agé?Afh

Romanus belonged to the Republican State both in strict ownershfp-;;

' anqhin_bgneficial or possessory enjoyment, whilst Ager Publicus too
. . belonged to the Republican State but in strict ownership only, the

~}pOSses$ory ‘and beneficial ownership thereof being vested in the

dccupants thereof, who were tenants of the State, paying a rent Qk{

royalty ‘to the State. In time, Ager Publicus became confined to

:provincia1'1ands only, and assumed the name of Solum Provincidigy"

‘Eventually, when the Empire was fully established, the emperohf'

developed from being the represgntative of the State to being the -

"State itself and; entitled therefore to the strict ovnershfp

(dominium strictum) 'of all lands within the ambit of the Empire. A1l

occupants of land were entitled, at‘ most, to the benefitia]
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\ ehjpyment of'theif properties as tenants or possessors thereof from_

the State.

vaappears thét this same distinction, in respect of ownership,
betweén dominium strictum and dominium utile, was applied to mines
and .minerals.’ Furthermore, in certain countries Conquered by the
Romans;Aeg Spain, gold and silver mines had, prior to such conquest,
be}pnged ex&iﬁsive]y to.the State, both in Ee#pect of ownership and
beneficial occupation, and were worked direct]y' for the State by
workmen in the State's immediate employ. The Romans, pursuing their
actﬁstomed policy of adopting the prevaf]ing customs of such
cbnquered coun;ﬁ%es, succeeded to the status of the conquered_

governmenf and thus also to ownership of the mines of gold and

silver.

;

By_ a- decree of the Emperor Gratian (AD 367 to 383), imperial

’hining-rights were defined as being an exclusive right in the crown

to the fu]]»]egai and beneficial ownership of all gold and si]vér'

~

“mines; and a right in the crown to receive, in respect of all other

mines:‘a propbrtion‘of their produce. This pfoportfan was called the

Canon Metallicus, and usually consisted of a one-tenth part of the
- produce, payable directly by the mine-worker to the crown. If the

‘mine-worker was also’ the owner of the lands in which the mines were

situated, then he wag owner of the minerals subject only to the
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.payment of the Canon Metallicus. If, however, the mine-worker' did .
not own the iands, then in addition to such one-tenth part of the
produce payable to the crown, he was required to pay a further

'd‘one-tenth part of the produce to the owner of the lands.

a This definition of imperial mining rights was recognised and
adopted by- subsequent emperors, notabfy oy Empenors Theodosius 11
(AD 408 to 450) and Valentinian III (AD 425 to 455): Accordingly,
this definition of imperial mining rights appears to have become thel

'express1on of the measure of Roman imperial rights in respect of

m1nes (12)

"Davtes.further opines that "the distinction between ownership of
"the soi] land of the minerals beneath it can only arise with- a
..developed m1n1ng industry; for in early days, when the ore is near
.’the surface, an extensive system of opencasts or p1tt1ng~wou1d make

agr1cu1ture 1mposs1b1e and so it would be necessary to buy~out the .

. owner" (13) This 1is an interesting statement from the point of

v1ew that South Africa has a developed mining industry and yet the

‘ prob]em of the conf11ct situation ar1s1ng from the use of the

-~ -

(12) 'Meriva1e, C., “-"History of the Romans under the Empire",
Longmans, Green, and Co., London 1851 - 1862, Volume 3 pp31-33
and Volume 4, ppdd-45, )

©(13) Dpavies, 0., op. cit., p.
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-

Bpencast and pillar extraction methods of mining remain unresolved.
In Roman law the usufructuary was allowed to work existing mines,
‘but he was not permitted to open up new mines unless this could be
done without'altering the character of the property - D.7.1.9.2, 3\

éﬁd'b.7fr.13.5. Minerals were regarded as'fruits.(14)

-Buckland and Macnair state: "There was much regulation of mining'
rights, notably, in the later Empire the rule that lodes could be

pursued under neighbouring property subject to royalties fixed by
' aW".(ls) “Most mining areas were the property of the State, and

o mining in - Italy was restricted, possibly  for political

reasons."(ls) In fact, during the Principate (27 BC - AD 284), it

was.on1y in respect of public land that a separate concession to

" mine could be obtained. The major sources of information of mining

~_on .public 1éhd ‘are the bronze tablets found in the mines of

- Aljustrel, Portugal in 1876 and 1906 respectively. The two laws

_ Wiitten.on_thé§e tablets are the Lex Metalli Vipascensis. and Lex

~ Metallis  Dicta. - They show that the mining communities were

e

(14) See Viljoen, H.P., "The Rights and Duties of the holder of
_ mineral rights", Thesis, Leiden, 1975, pp6-9, and Master v
African Mines Corporation Ltd, 1907 TS 925.

“(15)- Buck]énd, W.W. and MacNair, A., "A Manual of Roman Private:

Law", Cambridge University Press, 1953, 2nd edition, ~
Cambridge, p62.' :

- (16) Ibid, plOl.

"
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Axcbntro11ed by Procurators, who granted licences for trading
: monopb]ies and also managed all details of life on the mine. Go1d
”‘ahd silver in particular, being closely linked to the economics of

political power, it was natural then, ds it is today, that the
<~controT and supervision of the mines be retained as the personaff

‘Aprerogat1ve of the Emperors and the regulations found on these '

tablets cons1st mainly of administrative regu]at1ons conf1rm1ng such
(17)

*" Roman Law did not develop the concept of a separation of the

rights to minerals from the ownership of land. However, in South

;Africa,‘ with ts dependence upon the mining of minerals and the

widesphead'déve]opment of mining activities, the concept of ho]djng

of m1nera1 rights apart from ownership of the land to which they

/relate has deve]oped as an 1nd1genous product of South African
'_'Jurwsprudence when Roman law was received in the State of Hol]and:
-there was 11tt1e or no mining activity with the result that scant

_~_attent10n was given to minerals or mineral r1ghts. ‘The body of

mining law developed in South Africa over the past century must,

'therefore, be seen to be a combination of 1égislation, judicial
decisions and reference to. .old .authorities, 1in an effort to
."interpret certain concepts in the interests of the importance of the

| mihing industry te the economy of South Africa.

~(17) See Dale, M.0., "An historical and comparative study of the

concept and acqu1s1t1on of m1nera1 rights", Thesis, Pretoria,
1975 pp5-9. '
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Chapter I - Statutory Law

“There come times in the growth of every 1living system of law
- when old practice and ancient formulae must be modified in order

to keep. in touch with the expansion of legal ideas, and to keep

pace with the requirements of changing conditions and it is for

the Courts to decide when the modifications which time has:

proved to be desirable, are of a nature to be effected by

judicial decision and when they are so import?nt or so radical
- that they should be left to the legislature".(l

" Under South African law, based on Roman-Dutch law, the basic

principle from .which mining law has developed is Cuius est solum

"eius est usque ad caelum et usque ad inferos, ie, the owner of land

is'aiso the owner of the space above and below the surface of the

1and.(2).lThus the owner of land is also the owner of all the

. - 'minerals in and under his land. Despite the recognition of this
47'brinéip1e'in South African law, the right to mine and dispoée of

"certaig_minerals is by statutory enactment vested in the State which

Cas

hin\‘turn grants the .right to mine to private individuals or

companies. Such reservation of the right to ‘mine constitutes . a

o detraction from the full dominium of the 1land owner and was

deécribed in the fo]]qwing mahﬁer-b& Wessels J: "By the Roman-Dutch

(1) - Innes, C.J. in Blower v Van Noorden 1909 TS 890 at p905.

~(2) VSee Franklin, B.L.S. and Kaplan, M., "“The Mining and Mineral

Laws.of South Africa", Durban, Butterworths, 1982, pp4-5.
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law. the ownership in the minerals lies in the Dominus of the soil.

The gold law has not entirely abrogated the common law, but it has

‘modified. it to the extent of giving to the State the right of .

disposing of precious metals. The gold law provides the machinery by

Which the State disposes of these metals. The farm is proclaimed and

the owner's full rights of ownership are, during the proclamation

_'7suspended....; The State therefore confers the privilegium of

extracting'minerals from a certain area dpon the person who takes
out a\licence ceeenes The privilegium extends only to the extraction

of minerals, for ..... the disposal of the surface of a claim

béiohgs to the Government and the claim-owner can only use the

surface for the purpose of working his claim...... Now, the State

- .gives him the right of destroying the whole nature of the ground he

v e

\

!

B

does not mefely g{ve the claimholder the use of the claimee..... It

~o¢cupigs _anq: of taking away all the precious minerals under tne. .’

gsufface“.(3)f‘

- " The rfirst governmental steps directed to a separation o? the

Vﬁights>of the owner of the land from the rights to mine certain
\

.\minerd1s( in respect of it are reflected in Sir John Cradock's

‘Proclémation of 1813 applicable only io the Cape Colony. The

earliest reference that I have .SEen_ able to find in the South

-~

(3) - Neebe v Registrar of. Mining Rights 1902 TS 65 at p85.




'6461A/7953g/GEN 18.
850705 -

Afrlcan Repub11c to minerals was "Volksraadsbesluit van 14 tot 23_
September 1858"  of the South African Republic, article 29 of wh1ch
: prov1ded: "Met betrekk1ng tot het voorste] van den Uitvoerenden
'Raad, omfrent plaatsen waar mineralen gevonden worden,Aeigenaars van
'derge]ijke.b1aatsen verpligtende dezelve aan het gouwernement tegen.
een billijken prys te verhuren of te verkoopen, werd dit voorstel
door den Volksraad eenbarig goedgekeure en bekrachtigd". - This wa§
almost confiscatory 1legislation but with minimal compensation.. -
“However on 21 September 1859 the Government appears to have had a
ehange of heart and a further Vp]ksraadsbesluit revoked article 29

of 1858 viz:

“Art 68 - Wordt besloten, art 29 der Raadbesluiten van 22 Sept -

. 1858 af te schaffen en de ontginning der mijnen 1in deze

.- Republiek open te zetten voor particuliere maatschappijen onder

_bescherming en aanmoediging van den Hoog Ed. Uitvoerenden Raad

. -aan wien tevens is opgedragen voldoende voorzorgen te nemen in
- het belang van den Staat.'

" The effect of this was the throwing open of the exploitation of
mines but only to companies under supervision: of the Executive
Council which was to protect the interests of the State.

¢ ' . . -

The purpose of Ordonnantie 5 of 1866 of the 'South African

Republic was‘givenuTn the introductory words, viz -

" "Nademaal het noodig geoordeeld is voorz1en1ngen te maken
omtrent het ontginnen en bewerken van mijnen, binnen de Zuid-
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Afrixaansche Republiek, 200 wordt mits dezen bepaald en
vastgesteld, dat alle mijnmaatschappijen opgerigt zullen moeten
worden onder de navolgende bepalingen".

{

‘The ordinance is fairly short and provided foriregistration of

.the relevant company, that minerals could only be extracted from

‘those properties allocated by the government, and  that the

government was entitled to varying percentages of the value of

' minerals- extracted depending on the kind of mineral eg 0,5% of
‘copper but 1,5% of iron. The companies were also obliged to inform

the gdovernment of any finds to enable it to make the necessary

reguTations. The so called "shareholders" were obliged to enter into

" a notarial agreement recording their interests and this was to be

registered. Thus far there appeared to be no thought that any

'vcpnflict between land owner and mineral right holder could occur as

all mineral’ exp]oitation appeared to be firmly under government

£~éontrol, ~ The next. relevant legislative provision was

Yolk sraadsbesluit o?'7 June 1870 which dealt with the granting of

" land in Btoemhof. Article 159 provided as follows -

~ .

-7

'“3.' Dat een gedeelté grond zal uitgenoUden worden voor het
~gouvernment voor het graven van diamanten en edelgesteenten.

4. Dat de percenten op diamanten en andere edelgesteenten,
alsmede op alle metallen gevonden op private eigendommen
~zullen betaald worden volgens de wetten van den Staat .....

. ' De Raad besluit, ....... dat 10 plaatsen van de gronden
~ tusschen Vaalrivier en Hartsrivier, onderzijde het district

. Bloemhof, voor het gouvernement moeten uitgehouden worden,
daar waar de Regering zulks mogt goedvinden, en bepaald
.vergraven van en op alle diamanten mineralen en
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edelgesteenten op al de nog open te zetten gronden blyft

behouden, om daarover naar goedvinden te beschikhen, met

dien verstande, dat wanneer daar het graven bovengemeld,

schade aan gebouwen of landerijen enz van private

Janderijen.enz, van private eigenaren mogt worden gedaan,
die- schade daar de Regering moet worden vergoed, zullende
‘door - de Regering worden zorg gedragen dat wanneer

vergunning tot graven of zoeken wordt verleend door

partijen securiteit voor dergelyjke schade wqrdt gesteld".

"This appears to .be the first time that damage to the surface of

. land was considered and the legislation now provided that the land

_owner waé to be given monetary compensation. The phraseology of _

_these: "besluiten" was already indicative of the trend the law was to

take“in regard to-the rights of the land owner as opposed to those

"of“the_ho]der of mihing rights, namely that the holder of mining

"~ priority-over the']and owner. "The ordinances passed from time to

N\

- ownership rights of others.

- rights"(fn‘ those days the holders of concessions). would have

_&inﬁé before 1889 to- regulate miniﬁg on the MWitwatersrand and
‘eiséQheré,scohmon]y’ca11ed the gold laws, show that the écheme 6f‘
’ thé ]egingtion'“waéi to <create or recognise mining rights,
’exefti?qb]é-under a system of 1licence and cdﬁtro], which were not
,\débendent on "the possession of full rights of ownership in the

‘ground worked, but were to be reconciled with the concurrent

n(4)

p?%ncip]e, 'Soufh African law has, from the earliest times,

recognised the constitution of real rights in minerals found

(4) Lord Sumner in Minister of Rai]wayé v Simmer and Jack

Proprietary Mines 1918 A.C. 591 at p600.

ie "despite the cuius est solum
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on another's property. With this ideology as a base, the earliest

. reported, not very significant, discoveries of gold, led to the

enactment by the Volksraad of what might be called the first gold

-law of the Tfansvaal viz Law 1 of 1871. Under this law the State

assumed full control of mining for precious stones and precious

‘-'metals. Article I with its opening words "Het mijnregt op alle

:éde]gesteenten' en edele metalen behoort aan den Staat....", is’

reminiscent of the early Roman/feudal concept that gold and precious
stones found 'within the confines of a kingdom belonged to the
Emperor or King. This State involvement in regard to precious stoneé
and precious metals has been followed in every subsequent law, in

the Zuid Afrikaaﬁsche Republiek, the Transvaal Colony and ultimately

‘the Republic of South Africa. Although it has been argued correctly’
-througH'the'years, by the State, that this does not amount to an

exbﬁbpfiaffdn of the ownership of minerals themselves but only a

. yvesting in the State of the right to mine such minerals, it is

e 4

ot

nevertheless an adrogation of one of the vested rights ehcqmpassing

.oynqpsh?bﬂahd difficult to reconcile with the "cuius est solum, eius

~est a coelo et ad inferos" maxim. Sir John Wessels in commenting on -

this modification of the cuius est _solum principle states: "In

general ....... the principles_and rules- of the Roman-Dutch Tlaw

. still. apply. In one respect, however, in various parts of South
Afrﬁca a considerab]e change has been made in the law of ownership.

'I:é11udé to the legislation with regard to the mining for precious R
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jmeta]s, stones and other minerals. The Dutch jurists accepted the

princip]e’of the Roman law that the owner of land is the owner not -

only of -the superficies but of all that is found below the surface.

Hence by the law dleo11and the mineraTs under the ground be]ong_tp :
. the owner of the land. Where there was no reservation fn the tit]é
-this was thé 1a&lthroughout South Africa until the mineral wealth
‘came to be explored. The fear that the benefit resulting to the
whole cbmmuhity from thé deve1opmeﬁt of_the mineral resources might‘
be“chrtai]ed if thé owner had the exclusive right to the minerais

1eq_the’1egis1atures of the Transvaal and Rhodesia to modify the

principle "Cujus est solum ejus est usque, ad coelum et ad inferos

eee.. The owner's comr .n law dominium.in the minerals under the soil

. Has'been'reduced to a very shadowy right. If in theory the dominium
in the minerals still belongs to him, in practice he is completely =

" debarred from enjoying his rights of ownership. The farm itself can

4

» - in certain cases be thrown open to the public, and when proc]aiméd
"ag,a go]d-fié}d the owner's rights over the farm are to a large
,éxtent §g§pended: If still remains his property but as long as the

field is proclaimed he can only enjoy such pérts as are not occupied

by the public as claims or stands. If, however, the farm is

deproclaimed, so that it is no 1ongér subject to the gold or diamond

-

||('5)

~

- (5) Wessels, J., "History of Roman-Dutch Law", Grahamstown, 1908;n

© Ppp486-487 and p488.
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Shoﬁ]d deproc]amation occur the question of the quality of the
then rémaining dominium, particularly of the surface; arises, and
the adequacy or otherwise of statutory provisions for the
'restoration of the surface to provide for full enjoymént by the land
| owner, will be discussed at a later stageA in this dissertation.
‘Reverfing tovLaw 1 of 1871 and its various provisions to ensure
:tight‘governmént control eg that no one had the right to dig for
‘ brecious metals and precious stones unless he was in possession of

the neceséary 1icen;¢, the first regulation between the land owner

and the State in regard to mining on private land appeared, viz

: Aftic]e 15, which proVided for control of the diggings by the State."

in exchange for the land owner receiving one half of the licence

e moneys payab1e>td_the State.

v'fThe a]ternatiVe'provided for was that the State would purchase

~“the -land- if the owner was willing to sell. This was an early

,récognition\of the potential conflict between rights of the holder

\ of the_right to mine and the owner of the land and an attempt to

e\

. \solve such cgnf]ict by legislation. A similar provision exists in

(6)

the bresent law where if, as a result of mineral exploitation

T -

(6) Section 6 of the Mineral Laws Supplementary Act 10 of 1975 (as
R amended by Act 23 of 1981).
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" “on 1and, such land or any portion thereof becomes unsuitable for

agriculture 'or that portion not being used for mining is or is-

~ 1ikely to become an, uneconomic farming unit, the State can, but only
with the ownek's acquiescence, itself, or compel the mineral right

ehoner'te, purchase the whole or a portion of the land.

As the discoveries of gold in particular, escalated, bringingv*

with them an avalanche of prospectors into the South African-

" Republic, the ‘Volksraad recognised the need for legislation to"_'

control the pegging and mining of claims and to deal with the advent

) of_the "Uit]anderf whose only allegiance was to gold, an allegiance -

éoeapt]y qaptured'in the words of G C Colton (7

“They who worship gold in a world so corrupt as this have at
least .one thing to plead in defence of their idolatry - the

./ power of their idol. This idol can boast of two peculiarities; -

.. it s worshipped in all climates, w1thout a single temp1e and by
oall c1asses w1thout a single hyprocrite”.

‘.‘“ .
N

“.Thus Law 1 of 1871 was followed by Law 2 of 1872 which regulated

the'mining of pfecious stones and precious metals. The provisions

fo]]owed a s1m11ar tener to those in the 1871 law. However

-~

_Art1c1e 16 extended the r1ghts of - the land owner (whether the

"government:or a private person) by providing that no prospector had

~

(7) Presidential address to the Chamber of Mines - Goode, R.C.J..
1972 who cites Colton, G.C. without source.
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the right by virtue of his prospecting operations to cause iamage to
houses, lands, gardens, kraals, dams, water furrows, plintations

etc. In addition; this time, the full licence monies. were 211ocated

.to the land owner. The potential and/or real conflicts beiween the
Tand owner and mining right ho]der, were escalating, as the tempo of

1~m{;ihg and -prospecting increased and the government of the day

aftemptéd to solve these potential conflicts by legislatiry in this

regard. Similar provisions have been carried forward into present

(8)  aw 2 of 1872 was followed by Law 7 of 1874 with

) simi]ar provisions and again prohibited damage by virtue of
" prospecting operations to houses, lands, gardens etc., but made no
provision‘For payment of licence monies or a portion therzof to the '

" 1and owner.

\Oné:of the earliest cases heard in the Cape is interesting in

’th1s context. A]though it concerned the interpretation of S1r John

: Cradock s-Proc]amat1on of 1813, (relevant only to the Cape Prov1nce)

~

in’ re1at10n to “the right of the Government to remove gravel from
‘lands he]d on. quit-rent tenure, certain basic .principles were

’enunpiated. Some ~of these apply today in a conflict situation

between the owner of the land and the holder of the mineral rights.

(8) See Section 47 and Chapters X to XIT of the Mining Rights Act"

20 of 1967 (as amended).

g




646
850

.. Thu

1A/79539/GEN . 26.
705

s in-De Villiers v The Cape Divisional Council it was said -(9)

"It has been urged that if the defendants' claim to the right of
"digging gravel on ‘the plaintiff's land were to be sustained, his
land would be rendered valueless .... But is it a fact that the

- plaintiff's land would be rendered valueless? The defendants do

not deny that they are bound to use their rights in a reasonable

manner; .... There can be no objection, however, to a judicial

declaration to the effect that the- defendants are not entitled
to take materials from such portions of the plaintiff's land as
‘have been improved by cultivation, 1rr1gat1on, or otherwise,
without compensation to the plaintiff ........ M.

'Léw‘G of 1875 had some interesting new provisions which did not

ear,'fn the earlier enactments. It would appear from these

proyisions' that the rights of the 1land owner were becoming

inc

reasingly more important. A now standard provision, for the -

/’ fappoinfment:Of 5 committee by the gold commissioner consisting of

the holders of business or digging licences, was repeated, but this™

’

atimé ihcreaséd from 5 to 9 members with the additional provision

tha
" of
\

t 1n the case of” go]d fields on private land the owner or. owners

the 1and were ‘entitled to be represented by a member of the

-aw‘commjttee, ‘who would presumably draw the 1and owner's interests to .

\

the attention of the diggers. Article 17 provided inter alia that no

one could mine on private land, without a ~digger's 1licence and

T

without the consent of the owner. The-permission of the latter took

thé.:form of a Tlicence available from the owner. Thus' this law

(9)

 187§ Buchanan 50 at pp68 - 69, De Villiers, c.Jd.



6461A/79539/GEN 27.
850705

specia]]ytbrOQided not only for a digger's licence from the State
but also for the purchase of a special licence from the land owner
-wfthout which the d%gger was not permitied to pursue his mining .
Jactivfties;'This.was the first ihstance of an owner of private land
-beiné in a position to prevent prospecting on his -property. The
: bena]ty for contravention of these provisions was a fine of not less
thdnlis-and nétvmore than £25 for each infringement and failure to
. pay sUch: fine attracted a prison sentence with or without hard
 1abour, for not less than one month and not more than 12 months.
-: These were rather stringent provisions when one considers the

_ { P
~ present day common law position that the holder of the mineral

(10) and the

: rights has' priority over those of the land owner
presen£ sfatutoéy'position whereby on proc]aihed land or land held
’ ungeﬁ" mining title, the land owner's rights are suspended and,
;'ﬁhéugh he retains the dominium, he, lfké any other person, requires

the permissioh of the State to occupy or use the surface.(ll)

s
~

'-:Articﬁe 18 went a lot further than any previous law in.
ipfotecting the land owner's rights, and the title to this portion of
the article ié “Regten van eigenaren beschermd". The first part of

__phis4értic1e provided for the fees “payable for a digger's 1licence

~

(10) Hudson v Mann and Another 1950(4) SA 485(T) at p488E-G.
(11) Section 90 of the Mining Rights Act 20 of 1967.
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but in addition for the protection of the land owner's rights as

follows -

"welke licentie hem het regt zal geven om te prospecteeren of te-
delven op gouvernementsgronden, als ook op private gronden, in

zooverre als daaroor niet schadelijke inbreuk gemaakt wordt op.

water en hout van eigenaars, voor welk gebruik de toestemming
.van den eigenaar verkregen moet worden totdat die gronden als
- goudvelden geproclameerd worden, in welk geval de eigenaar op
“"redelijke wijze gecompenseerd of vergoed moet worden door het
gouvernement uit de inkomsten de delverijen".

" "Here once more provision was made for payment of one half of the
licence monies tq‘the land owner ‘but the total of 1licence monies .

collected for the right to carry on trade or business on any portion

,of'fhe pfdperty.was to be paid over to the land owner.

N

Article 19‘pr6vided that if the Gold Comissioner considered ft

‘necessary, in his discretion, he might give consent for the digging

of waterhfurrOW§,or-sloots through private property bordering on the

Lo

. farm-on which mining was taking place, provided such water furrows

’ or sloots did not interfere with the irrigation of land or cause

inconvenience -or damage to the owner or owners of such neighbouring

. properties. The Gold Commissioner also had the right to permit

- 'construction of dams on neighbouring private property on the’

understandihg that -the owners of such properties were indemnified

against damage. In the case of dissension the matter was referred to

arbitration and the compensation had to be paid prior to the
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.g]idtment’ being conferred. Once more, in Article 21, prospecting

which caused damage to houses, gardens, dams, waterways and tree

.nurseries, was prohibited. In the case of dispute, as: previous1y,' 

~ the matter was submitted to arbitration.
The bractiée of severing mineral rights from land ownership

Sub;tahtiated‘ by Volksraad Resolution 363 dated 8 November 1881,

., reading as follows'-

"Art. 1 Dat geen verkoop van regt op mihera]en, of verpachting

'of afstai i van vruchtgebruik van zulk een regt op

mineralen, verondersteld aanwezig te zijn of werkelijk. -

]aénwezig op eenige plaatsen zal wettig wezen, zonder_f 

.vruchtgeerik opgemaakt, 6ehoor1ijk geregistreerd is.

'ten ‘kantore van den Registrateur van Abtep, dé, -

;/A

.bij verkoop van vast eigendom".

b e

 (My- translation):

"That no sale of right to minerals or lease or cession
- of usufruct of such right to minerals presumed to

dat de acte over den verkoop, de verpachting of het

"ct.f'betéﬁiné voor welke Registratie tevens zal onderworpen .

- zijn aan eene betaling van dezelfde Heerenregten als
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exist or actually existing on any farms shall be
lawful unless the deed of sale, the lease or the deed
of usufruct is properly registered in the offices of
the Registrar of Deeds; the payment for which

registration shall be subject to payment of the same
-~ transfer duty as on a sale of fixed property".

- Law 1 of 1883 deviated from previous laws in "that Article 2

provided that both the ownership and the right to mine precious

stones”&nd precious meté]s, vested in the State ..... "with the
:excéption bf all preQious lawful transfers of that right by means of

cqncgssion to private persons or companies”. This provision is
_fnféresting from two poinfs of view? viz -

(i) it is contrary to the cuius est solum maxim and was

‘the only time that the legislature appeared to have

re;ognised separate ownershipA of minerals from
- ownership of the land,» prior to extraction of such

minerals from the soil;

- ~(ii) - could the words "lawful transfer" imply a holder,
) separate from the land owner, of thé right to mine

particularly in view of Volksraad Besluit 363 of

~

8 November 41881? Dale;(lz) negates this view both

'(12) Dale, M.0., "An Historical. and Comparative Study of the
Concept and Acquisition of Mineral Rights", Thesis, Pretoria,
1975, pl8a.
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in thiéjcdntext and in the context of Article 4 which provided
‘.that'in the event of gold being found in payable quantities on
p}ivaté 1and;4the “owner" would have a preference for six mbnths
to.obfaih<a concession to dig for gold on such 1and on terms

apbroved by the State. He states that "The word 'owner' in the

law was presumably intended to~have_app1ied to the land owner:'-'

' .and not to the holder of mineral rights, the possiblity of-
separéte holdings of mineral rights not yet being recognised in

- .the 1aws".

Article 9 p;ovidgj chat the Gold Commissioner was to take

'léccouht 6f the comfort of the diggers, do everything to promote
:(thei;'weTl beiﬁg and thus ensure the expansibn of the diggings. The

é)ement of'State control was fortified by Article 19 which provided

‘ 'tﬁat-éhperﬁon guilty of rebellion or.re§o1t forfeited his rights and

- property on the_gdid fields to the State, whilst in terms“of‘Artic1e

34 the State had the right to take over the whole or part of a

' proc1afmed gold field subject to the payment of compensation to the .

holders of claims. In Dale's words, "The main inriovations effected

by.this 1éw therefore seem to haye begn to give the owner of private

land a preference on proclamation of his land ...... ".(13) Already

o

~

- (13) Ibid, ppl83-184
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land owner's rights were being given more and more prominence albeit

that the concept of separate holdings of mineral rights was perhaps

not yet recognised in the laws.

~In 1884 it seems that the existing mining laws were deficient in -

certain respects and an addendum to Law 1 of 1883 was published on

27~Qctober 1884 and here the land owner's rights appeared to be of

ﬁneg1igib1e importance. From this point_of view the only relevant

section was Artieie' 13 in terms of which no owner of property

| bordering on rivers or other water ways, had any right of action

égéinst the State, the gold inspector, or gold diggers or a gold.
mining éompady,who wer~ ~ining, prospecting or digging, for making
turbid or muddy(the_water in such rivers by the use of such water

for mining purposes. For the first time, by Volksraad resolution of

"~ 10 November 1884, the State was authorised to grant licences, for

.the working of coa1 mines on State land, the mining laws up to this

point having dea]t;on]y with precious stones and precious metals.

° c,_.

- This 1eadendun\ was followed by Law 8 of 1885 which contained

wider and more detailed provisions than its predecessors and a much

more clearly cohceived system of balapcing the land owner's and

digger's rights on private 1ahE. _Tﬁe law provided for owner's

'<reservations of certain areas prior to proclamation, and introduced

a prohibition on prospecting and mining under such reserved areas ‘as =
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”‘a1so under>stipu1ated surface improvements. In Article 7 the private

land owner was permitted, without a licence, to prospect and mine on

N

_his_own'land'fdr precious stones and precious metals but he was not

allowed to pefmit public digging on his own land. HOwever‘Artic1e 8‘*e;

permitted the private land owner to give written permission to a

" third party to prospect on his land in which event such third partyz‘”
‘was required. to obtain a “Licentie tot Onderzoek" from the Mining
: Cdmmﬁssioner.and wes'compe]]ed to pay -licence monies to the State.
:The 1andﬁo@ner wae'entitled to a one-half share of such 1icencefe

monies. It was in this law (in Article 18), for the first time, that e

there was reference to the grant of a “mynpachtbrief" {(ie a rignht of -. '

»,mining)-to_the‘oﬁner, where precious stones or precious -metals were - .
‘fouhd-by him personally, or by a prospector as envisaged in Artic]e" -
8. The owner had to be in possession of a mynpachtbrief if he wished . -

E_td. open and eip]oit any mines on his farm. However, the State‘_-

retained the right to refuse the granting of a mynpachtbrief and to -

' prdc]aim bortioh‘pr the whole of the property; If this decision was °

<

:taken\:heh"the land owner had the right, in preference and before

other diggers, to reserve to himself 10 claims. He was able to: 

exercise this right before other diggers in that he was notified of

the. 'intended proclamation ore- month in advance. Prior to

'.proclamation, the land owner was, in terms of Article 20, consulted

~on which areas, eg gardens, built up areas, lands and water furrows

in the vicinity, would not be available for prospecting and mining.
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Again,provision was made in Article 35 that a land owner, whose

brdperty had been proclaimed, would, as long as he rémained owner of

h'the land, be and-remain a member of  the diggers committee the
purpose of which was to make rules and regu]atiohs to meet local:

requirements on the diggings, but not in conflict with the law or

" _any other Volksraad resolutions. A specific right given to this
- committee in terms of Article 48 was tné apportionment of water but
f_with the strict ipjuhction to have regard to the owners of private

prouerty.f

By an amendmgnt to Law 8 of 1885 dated 29 July 1886, the law

began  to give effect to a policy which endures to the present day,
namely,‘fhat'the exploitation of the mineral wealth of South Africa’
was and iélof paramount importance for the'economy of the country. -.

- The owder of pfivate land could nov no longer veto the proclamation -

of his property but was compensated by an increase in the number of

owner's:claims.available to him on proclamation.

-

~

. At this stage it is interesting to note Volksraadbesluiten Arf
1422 of 9 August 1886 confirming -Raadbesluit Artikel 157 dated

9 August 1886 which read as fdllows - "Dat alle overeenkomsten

. omtrent :afstand van -regten op wineralen of omtrent regten om te

~delven, we]ke‘niet voldoen aan de voorwaarden genoemd in het eerste

1id van Art 14 van Wet 7, 1883, ab initio nietig zullen zijn en dat
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‘niemand uit zoodanige overeenkomst eenige actie hoegenaamd zal

hebben" - a confirmation that the severance of the rights to

‘minerals, in respect of land, from the title of land, was recognised'

in the law of the Transvaal. The very recognition of this principle

now created the situation in which the exercise of their respective

“ rights by the holder of the mineral rights and the owner of the

- land would in all probability give rise to a conflict of interests.

RS

Law 10 of 1887 was a further amendment of Law 8 of 1885 but

Effécted no major changes with regard to the rights of the land

" owner. It did however impose a new obligation on the land owner by

an amendment to Article 20, to Ffence his owner's reservations and

'provided‘ further that the State could erect, without payment of
_jcompensatibn, any State buildings on such areas, such buildings to

. remain the prdperty of the State. This provision is of course

contrary to the'Rpman-Dutch principle omnequod inaedificatur so]b,

5010 cedit'(movén1esfaffixed to immovables accede to them) and also

L -

“a limitation to the cuius est solum maxim, to the effect that the

ownef of ‘the land owns it upwards to the skies and .downwards to the

centre of the earth.

b -

A further amendment occurred by Law 9 of 1888 which again did

not alter the land owner's rights in any material way. After 1885

. Volksraad Resolutions followed one upon the other to deal with the

e ey ot e £v a8 S 7o avege b
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feVerish search for minerals that took place and also with the:
) probiems 'arisfng after the official proclamation, on 15 September

» i886, of certain farms on the Witwatersrand, as public diggings.

Terhn i)

As a resu]t a new gold law, Law 8 of 1889, was enacted‘;ooi.

: _23 September 1889. Once again a reversal in policy in regard 'to‘;‘

o pr1vate1y owned land manifested itself in Article 10, which prov1ded -

that-un1ess the land owner prospected on his land himself or gave p

perm1ss1on to a th1rd party to do so, the State had no power to

proc1a1m h1s 1and as a public digging nor had a third party theﬂ

-xrlght to compe] him to permit prospect1ng on his property. where;;i”

pr1vate property was proclaimed as a public digging, Article 17]_f '

';f:proh1b1ted damage to the land owner's improvements eg his house;lfj

""outbu11d1ngs, water furrows and lands, without his consent and,<]

ifurther prov1ded that under all circumstances sufficient water had:'i

.;';to be ava11ab1e for the land owner's catt]e and watering of rnslf‘

o and scope of the go]d law of 1889 and 1ts successors, was to vest

‘~gardens and ]ands.,

-c._ .

‘::“Lhoﬁreathead v Transvaa].Government(14)-1nnes, c.J. commentfngf:.fl'

;'the so]e r1ght of m1n1ng for, and d1spos1ng over, precious meta]s in-

(14) 1910 TPD 276 at p288

on the po1icy of the gold law from 1889 onwards, said: "The po]icy.
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~the Stete. So far as the surface was concerned the exclusive rights

of the owner were recognised to portions of it, such as his werf,
» his garden, his cultivated lands and so on; but, subject to those

reservatlons,. the’ government had in effect the control of the

surface for purposes connected with the industry and the welfare of

~_the popu1ation which it attracted".

Law 8 of 1889 was followed by en amending Law 8 of 1890 and it =

- was in this law that there was the first reference to the grant of a

Certificate of Bezitrecht, which was registrable and evidenced title -

to:e1aims pegged or water rights. These certificates were eventually
‘made irrefutéb]ex'by Law 10 of 1891 thus evidencing real rights.
Article 66 of Law 8 of 1889 was amended by Article 23 of Law 8 of

'1890'aod made orovision for the issue of "bewaarplaats" licences for

' ’those oortions of the property where no go1d bearing reef orf,i

. -alluvial depos1ts appeared to ex1st where such portions of the
property were requ1red for the depositing of tailings’ or other

waste, pans or dams.

R

Law 10 of 1891 and Law 18 of 1892 followed, but with no

sjgnificént'ehanges generally, or specifica11y as regards the right§"

tom—

of the.]énd owner. The only innovation was Article 60, in both laws,

-fWhich -provided for. the allotment of ground for _gardens and

p]antations on private‘proclaimed farms two years after proclamation :
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in such places where no gold bearing reef or alluvial deposits
- apbeared to exist. Such allotment was however subject to the

following conditions -

- The allotment of such plots was effected on application by

the owner to the State after investigation by the Mining

Commissioner concerned and at the instance of the Mines:

. Department and subject to such conditions as the owner

“might -impose.

The'ear]ier of the two laws provided that, should it appear

- ;atVa'1éter date that gold-bearing reefs were present, then
"‘the‘ person entitled to that piece. of land would have a'A

,pfeference, to work it subject to the necessary digger's

licence. Should such person not wish to make use of this\

‘: preference, then the right could be allotted to another

.QProvided that the latter compensated him for all work and

R

‘fmprovements on -that land as assessed by arbitrators. This

second condition was more specific in the.-later law in its

reference to the preservation, side by side with mining, of

| " agricultural pursuits. It provided -

. Should’“it appear at a later date that gold bearing
reefs are present, then such portion traversed by such
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reefs shall be allotted in the usual manner, on the
understanding that should damage be done to gardens or
“plantations, compensation for such damage should be
.paid by the licence holder or holders after assessment
of same by arbitrators.

Once again this was a statutory attempt to reconcile the -
~~confl1ct1ng interests of mining and other surface uses. Article 60.

' of both’ laws provided that once plots had been allotted for gardens

and p]antat1ons, such plots were not to be used for other purposes.

Article 17 of Lawi18 of 1892 was also interesting in that it was the

-first time, when feferring to owner's claims that it specifically
mentioned the owner's "werf" - his homestead. Water-rignts made an
'hjstoric' first,fappearance in the provision dealing with the
'prohibitiohA of - prospecting and digging in certain areas, in

>,AArfic1e 21 of Law 18 of 1892. Finally, both laws provided a last

cpaﬁter”Of' provisional rules for the mining of base minerals on

.phOCIaimed land. Authority was given for the granting of a licence

to-an applicant, who had the consent of the land owner, and subject

~ . to anyveﬁnditions the land owner might choose to impose, to prospect""

' end dig for coal, asbestos, cobalt, phosphate, lead, copper, tin or

-

any -other base mineral. -

- Law 18 of 1892 had an additional chapter dealing with stone

"crushers, rock quarriers and chalk burners who also required

~

licences for such activities, with the exception of private owners

"1ndu]ging in such activities for their own benefit. Once again the

wsCiruman oo
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~consent of the land owner was a requirement for such activities on:

private land subject to such conditions as he might wish to impose.
The licence holder was entitled to remove his stone, rock or chalk

from the designated stand or stands and was furthermore entitled to

- one stand. for residential purposes and one or more special stands, -

""bewaarplaatsen“ for the working of stone, the burning of chalk and
any ‘other purpose in connection- with the 1licence. All these
provisions %o]]owed a pattern of preoccupat{on with preserving the
land dwner's riéhts whilst at the same time stimulating and

encouraging a vibrant mining community.

7»”‘.0n the topic/of bewaarplaatsen Innes, C.J. said: "Bewaarplaatsen

were prior to 1908 included among the localities on or in which -

:minjnngas FOrbidden. The State therefore could neither exploit nor

-djsﬁ6se'of'the‘precious minerals which underlay them. Nor could the
-owner;,Deprived of his surface rights in favour of the -licensee of -

: ,the_*sité,‘Aahd of his mineral rights in favour of the State, he

 refained**a«~bare dominium which he could turn to no practicaT

““account. First Volksraad resolution of 25 August 1896, provided that

the proceeds of the sale of the right-to undermine bewaarplaatsen

'should be equally divided between the- State‘ and the owner of the
land. The position which would have arisen had that policy been
ca?ried ouf is irreTgvant; because it was not carried out and the

besluit was repealed by the gold law of 1908". (1%}

L

(15) Modderfontein B Gold Mining Company Ltd. v Commissioner for
' Inland Revenue 1923 AD 34 at p44.

@

S
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It‘was only in 1917 that a direction was given by Parliament in

Act 24 of 1917, that the registered owner of the bewaarplaats should

receive a share of .the nett sum accruing to the crown from the lease
or other contract disposing of the undermining rights, Section 52 of

the go]d law of 1908 having vested in the crown the right to mine -

for precious metals underneath a bewaarplaats.

"*Law 3 of 1893 was the first piece of 1legislation dealing

" specifically with the operation of a mine. The heading of the first

chépter was "The protection of the surface in the interests of

pUblic safety and pub1ic'traffic“. This chapter was short and in

general .provided for the following matters -

1. The  fencing of those areas where 1large fissures or

RO subsidences nad occurred or could npe expected and the

erection of eye-catching warning notices to this effect.

\\

2, ﬂfIf prohibited mining in places .which would endanger
_residentia] stands, railways, water rights etc. and further
: proVided for safety pillars. of mineral déposits not to be

removed. ‘ o~ -

"A3;: It prohibited digging through such safety pillars except

with the specific written permission of the Mine Inspector.
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mining'operatfons on land where fissures or subsidences had
o occurred or were likely to occur, whilst it was prohibited
: 'tq clear away such waste by burning. -
8. Open works or shafts had to be fenced and prbspectihg holes

filled in and thg earth distributed evenly on both sides.

6. AN precaﬁtions had to be taken to prevent the escape of:

- toxic water in the treatment of tailings and concentrates.

"~ The remainden/of this piece of legislation dealt with the safety
of the workers, their lives and health and is not pertinent to this
% -'dissertation.'

 LaW.14 of 1894 contained no significant deviations from previous

prjncip1e5x17l
T =
“\ " In 1895 Law 17 of 1895 was enmacted dealing specifically with

base metals and minera]é. In contrast to a11'prev{6us laws dealing
”withiminera1s'it opened with the .statement that ownership in and the
ffght‘ of Adisbosa1 of all base metals and minerals vested in the.
'v}bwnér of the land w&é subject, however, to a royalty being payable

_ to the State. A new precious metals and precious minerals law,
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‘Law 19 of 1895, followed, an enactment not very different in the

relevant pafts to its predecessors. The one interesting provision
was Article 53 providing the State President with power to allow

prospecting and digging on township ground but only if application

was made for this purpose by at least two-thirds of the inhabitants -

of the township, but with the proviso that such rights would not be

granted if they detrimentally affected areas for grazing.

Law 21  of 1396 followed which provided formally for the

esfab]ishment of a Mines Department with its own Head. As in Law 19

.of 1895 separate chapters dealt with prospecting, digging and

minfng; the préc]amation of public diggings, the grant of

residential stands, shop sites, water rights and control over

 .dea1ing in unwrought gold. Article 28 was more precise and detailed
- in its grant to the owner of private land on which gold had been

. discovered of a mynpachtbrief extending over 1/10th of the farm. If

the-Farm was thrown open as a public digging the owner was entitled

<

‘ﬂto.his‘“owner's" claims, in addition to his mynpachtbrief.

. A further Law regulating the operation of mines followed as

Law:lZ.'of 1898 containing ‘similar but, possibly, more detailed

',provisions; to those of ‘its predecessor in 1893. Certainly, the.

_provisions ~dealing with protection of the surface were more

~

‘exfénsive'than those in the earlier law.
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Law 21 of 1896 was augmented by Law 15 of 1898, an enactment not

_very different,'in the relevant parts, to its predecessor, but this

time dealing solely with precious metals, a separate law being

tenacted fdr Precious Stones, namely, Law 22 of 1898. Dale comments

on this law as follows -

“Nathan draws attention to the fact that in the early laws, the
main consideration was the preservation of the land owner's
.rights, and mentions the reservation of his werf, of owner's
claims and of the owner's mynpacht, and then the growing
importance of State supervision and intervention and the
recognition of the interest of the public at large. The present

- writer wishes to associate himself with the views expressed and’

- moreover wishes to draw attention to the delicate counter-
‘balancing of the potentially conflicting rights of the surface

owner, mineral right holder and mining title holderB as also . -

. between the various mining title holders themselves". 1

4 R
i

B Qh'ls becember 1898,’Law 22 of 1898 was promulgated dealing only

. with -digging for and dealing in precious stones. Private land

manifesting the - presence of precious stones could be proclaimed

* without the owner's- consent, but if it was necessary, for the

‘.“ .

Zexploitatian of diamond bearing ground, to proclaim private land npt

manifesting any signs of the presence of precious stones or for the

purpose of incorporating such private land with diamond bearing

land, this was on]y possible with the consent of the land owner.

~

(16)° Ddale, M.0., op. cit., ppl93-194

L
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:Furthefmore, if private land was proclaimed as a public digging, or

on proc]amation was incorporated with land already proclaimed, then
if precious stones were discovered on that portion reserved by the

owner " as h1’s.'"wer'f"l (homestead), such land could only be proclaimed

with‘consent of the owner - Article 19. The heading to Chapter XII

was "Owner's ~Rights" and dealt with the owner's right, on

~ proclamation of his land as a public digging, to reserve a portion

of land for his homestéad, his water rights and his rights to

various categories. of claim licence monies.

. Article 81 is particularly interesting in that it provided that

if the owner leased or sold his rights to minerals, then unless

there was'a‘specific provision in the lease or deed of sale to the

contrary, his rights to such licence monies were retained. rere

v égain, ‘there is a specific recognition of the principle of ‘a
» separation of mineral "rights from ownership of the land. The
'feéognitiqh of the principle of separation of rights was reinforced

4n the EggciOUS“Stoﬁes Ordinance 66 of 1903. Owners' Rights were

-

~agaih\allo¢ated a chapter of their own, viz Chapter IV and Section
_26(1) and (2) provided respectively that if land was leased together

with the owner's rights to preciohs stones and that lease was

. -

registered, then the lessee would be entitled to the rights and
'drivi1eges~ accruing .to the owner until termination ‘of‘ the lease,

vwhen'sdch rights revérted back to him. Furthermore these sections
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nproyided that if in a registered notarial deed precious stones were
 feserved to someone other than the owner of the land, the former was
entitled to’the rights conferred on the owner in respect of such
'iprecibuS"stqnes éﬁd subject to the same obligations. Surface
gran;eefs rights were once again protected in the Land Settlement
i Acf 37 of 1907, Section 28 of which provided, inter élia, that where
) .damage was caused as a result of prospecting or mining operations,
compensafion' would be péid to the sett]er;' that if land or any
"poriion'thereof was proclaimed the settler had the cnhoice of eithgr
»surrehderipg his holding and being compensated for improvements and
iagour expended upon such ihprovements, with the further rights to
the dl]otmenf of’ another holding, not inferior to the holding
sdkrendered and_ﬁpon the same terms as those upon which his former
hdldihg‘wqg allotted; or if the settler gave the Minister of Lands )
ﬁptiée within 2 months of proclamation, he would be entitled to a&v'
‘uambunt_provfdéd;for under the Settler's brdinance, plus a sum equal
to 10% 6f‘that amodnt, plus the value of any improvement;.'Again,
i fhé seft]gpghad the'}ighf to select another holding. Once again,

-

rather extensive provisions were made to protect the user, in this’

e

case, of the surface.

C — P

- The year 1908 saw the .enactment of the Precious and Base Metals
Act_35 of 1908 which, with many amendments over the years, remained

in fqrce'until 1967. For the first time there was a definition of
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"holder of mineral rights", viz "shall mean, in relation to 1land,

the owner thereof, or, if the mineral rights are for the time being
severed from the ownership of the land, the person registered in the
Deeds Office as holding such rights". The conservative character of

the ]aws’relating to mining had not altered radically particularly

:iin the aspect of trying to keep the scales balanced between owner's
and -mining right holder's respecti&é rights. Part VI, Chapter I
_dea];” with prospeqtihg, and on private unproclaimed 1land the

- prospector required not only a prospecting permit, but also the

pefmission of‘the holder of mineral rights who thus had an election

f_whether pko$pecting,work could be conducted on his land or the land

QQer which he he}d such rights, or not.

" Chapter‘III'was devoted to 'Rights of Owners of Private Land'.
‘Tné most interesting provision was the first, Section 20, which for
‘the first time provided "wherever precious metals have been found

B on unproclaimed brivate land, the holder of mineral rights shall

—

_ g.,.; have ‘the’ right to select either one or two areas called a
- mynpacht ...“,_In all previous mining legislation from 1885 onwards,i

when the mynpacht system was first -introduced, the mynpacht was

granted to the land owner where preciods stones or precious metals

*'wgre.found by him personally or by a prospector. Clearly, by this

A}the land was well established, but the hattle for supremacy between

time the cdncépt of severance of mineral rights from ownership of °

Lo
A

{
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. land -owner and mineral right holder was still in its infancy.

Owner's reservations viz his homestead, buildings, cemeteries, land
which had been under cultivation for two years prior to notice of

intention to proclaim, and so on, were all preserved.

T In 'Chapter "IV under the heading "Proclamation of .Public °

- Diggings", Section 27(2) provided that if proclamation caused
"damageito anj rights existing on or over the land proclaimed ...
the person. entitled to such rights shall be compensated by the

holder of the mineral rights". Another interesting provision in this

_chapter s Section 28(1) which stipulated that "no private land

shall be declared'é Public Digging without the written consent of

the holder of the mineral rights" (who unless the mineral rights had

'a]ready'been severed from ownership of the land could also be the

owner --of the property), uﬁ]ess inter a]ia' the Minister had’

fa$cefteined through investigations carried out by the Government

Mining Engineer that ‘there are reasonable grounds for be11ev1ng

that prec1ous meta]s ex1st in payable quant1t1es on such land". Thus

~

\ the longstanding,proviso for the protection of the owner of private
N\

uﬁproc]aimed.lahd against prospecting on his land was now replaced

with a statutory' provision for compulsohy prospecting on and

“

onsequent proc]amat1on of his farm where payab]e minerals were

presumed to be present. The statutory counter balancing of owner's

and‘m1nera1 r1ght ho]der s interests appears to have taken a back

R e e D R T
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- seat in é country that after the costly Anglo Boer war now depended
for its solvency on the vigour of its mining industry. Under the law.
of 1898 the owner_of‘a'farm proclaimed a public digging was entitled
to a. mynpacht on 1/10th of the land proclaimed, to owner's claims,
to grant vergﬁnning claims and to a further mynpacht on the werf. In

.théfI908 Act thése rights were consolidated into a n&npacht giving

" the owner the exc]us1ve right to mine an l/Sth of the farm. In -

Chapter VI, Section 51(1) dea11ng with m1n1ng leases, reserved to

~ the 1and.owner the ?ight to receive one-half of the rentals payable

iﬁ‘terms of the 1easé. Part III dealt with Base Metals and Section -

. 120 provided 'that if in the course of mining precious metals on

priyate'1and, base/meta1s were discovered and could not be worked

economically, separately from such precious metals, then the .

provisions of Part II of the Act could be applied. If, however, the '

baSe fﬁetals“'could ‘be separate]y worked, economically, then the

"

ﬁowner s rights were preserved and the Mining Commlss1oner may
reserve f rom prospect1ng, pegging or digging any area necessary for

the exerc1se by the owner of such rights".

‘Mining legislation in the Orange River Colony basically followed

‘that in the Transvaal and land. owner, mineral right holder and
mining title holders' rights followed the same pattern with no major
deviations worthy of nbte.

~

In Natal, however, the mining legislation differed radically
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from that promulgated in the other two provinces. Law 16 of 1869 was
the first Gold Law in Natal and was interesting in the context of
thisAdissertation; in that it was open to tne holder of a licence to
'prosnent nn private land without the consent of the 1land owner.
Subsequént 1aw$ in 1883 and 1885 deafing not only with gold but also
with dthef minera]s and precious stones, followed a similar pattern,
~ tné only deniétion being that licences could only bé granted with

: consent:of the land owner. . = -

An consoquatiné Law 17 of 1887 reverted to, and in fact -

extended, the very early concept of an imperial monopoly, by

- reserving to the State the right to mine for and dispose of all
minerals..The emphasis abpears to have been on public exploitation. .
of a]lﬂmineré]s’witn no exclusions having little or no room for a

conflict situation between land owner and mineral right holder.

The exp1o1tat1on of possible sources of wealth was further

B

,encouraged by Law 34 of 1888 which provided for compu]sony
\ prospect1ng on and consequent proclamation of land where precious

) \metals were thought to be present, if the land owner himself

e

'refused ‘or withheld his consent to a third party, to prospect and

L

: m1ne for prec1ous metals. This was~ early statutory confirmation of

NT—— o
R B

the basic pr1nc1p1e that in a conflict situation, the rights of the

e

m1n1ng title holder preya1].

2
#
ﬁ
;s
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The Mines .and Collieries Act 43 of 1899 (N) followed and in
..Se;tion 4 drew no distinction between precious and base metals,
merely defining "minerals" as "all substances which can be extracted
from the earth by mining operations for the purpose of profit;
provided that tﬁe term mineral shall not apply to an) stoné or clay
for use .for building, road-making or kindred purposes, except such
;a§<arg mentioned in this Act, nor to any minerals which, not being
so mentioned, fﬁdy be excepted from the 6peration of this Act by
Government Notice Qxxofder of the Governor in Council®. In section 9
ﬁhe-f611owing declaration was made - "The right of mining for and
diépdsfng of all minerals on land situated in the Colony of Natal is

.'vested’in the Crown,subject to the provisions of this Act". Here the

principle was Iaid'down of vesting in the Crown the right of mining

~ for all minerals. Under the provisions of the Act, however, the land

owner was given extensive rights of pegging claims on his land for . .

a11/minéra1s in preference to the public, and fhe public, although
épparent1y not intended to be altogether excluded, was in practice
fvepy,much_in the hands of the owner. h

vy

Prospecting licences were no longer a rgquirement for
‘ prosﬁecting on eithef State or private land where no eXcavations
we}e made. Before prospecting 11cehEés_c6u1d bé issued to any person
other than'the_owner, for prospecting on private land, notice had to

be given to the owner who could lodge objections against the issue
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of such licences and take out, himself,” as many licences as he
~ desired, tﬁﬁs defeating any intention there may have been on the
part of the ]egjslature to allow public pegging.

" Ancillary rights granted to the registered holder of a
prospécting claim were very wide whilst land owner's rights were
yl;brotected by firstly, provision fgr a deposit as security fdr_

surface damage by the prospective prospector (the princely sum of

:£2.10$) and secondly, the land owner's right to object to the |

registration of prospecting claims; (the interesting feature of this
provision is that in Section 52 the Minister, when considering any"
objection, had)to’“ascertain and determine whether the locality of

thé land, the geological features thereof or any other indications_:

df’fabt, give Feasonab1e belief that minerals are to be found onf“d'

§uchﬂ1and"-- a policy not pursued in modern mining law, which will
K béAdi$cu§sed'fur;her on). Moreover under section 59 of the Act the
]énd‘owﬁen was given exclusive rights to mine for coal, 1ﬁmestone,
st}atiffeqt:ironstbne: slate, soapstone and any bther minerals
speéif%éd‘by- thé Governor in Council at an} time which minerals

cod]d on]y'be prospected with his consent. ' .
I - - ' . . - ’

T <

In ébmpariéon to the South African Republic and the Orange Free
: _Sfate, Natal mining tegislation, to 1899, allowed little room for a

conflict situation based as it was on a system of claims with the
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‘right to mine all minerals vested in the State and the land owner

having little or no say in regard to the exploitation of minerals on -

his brdperty.

In the Cape Province the legislature has never interfered witn

" the common law ownership or right of mining and disposing of base

minerals on private land. The Cape Colony Mineral Statutes dealt

only with Crownv]qnd'and land in the title of which there was a

ireservation' of minerals to the Crown. Two aspects of the Cape -

‘legislation are, however, noteworthy, namely -

i.m Sir- John Cradock's Proclamation of 1813 reserving the rights
'Zb only to bfeéious stones, gold or silver, and the right to raise
material fbr repairing public roads, to the State. The right to.
-_f,ifon,_lééd, Copber, tin, coal, slate or limestone vested in the
'ian¢‘ownér. It appears that the remaining minerals were not
_'-fdeemed}worthymof mention but must in the aSsence of rese}Vation

o

'j__to\thefSEate'have remained vested in the land owner.

2. Section 69 of The Precious Stones and Minerals Mining Act 19 of
i 1883 bermitted the fo]]owing 6F‘]Q¢és, a similar provision being
~-carried forward into-the Precious Stones Act 11 of 1899 as

Section - 81; These_ provisions allowed the regisfered claim
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_holders to "follow" soil containing precious stones "in all its
dips, angles and variations and the sbi] containing precious
;.stones‘]ying outside of the actual declared boundaries of claims
at the timé_ of tﬁé discovery of such' expansion or divergence
'jshal1:be held to be the common property of the then registered
‘claim holders in such mine ....". This is a derogation from the
cuius Aest. solum maxim and a potentially ripe ‘“conflict"
situation, whether between two separaté claim holders inter se

or the claim ho]der on one property and the land owner of the

adjoining property. However when the topic did, in fact,

_ become the subject matter of a court case in the Rhodesian
~context in‘LG1obé and Phoenix Gold Mining Co Ltd v Rhodesia
léxploratioh Co Ltd ..... it was held that the following of lodes

was not recognised in Roman Dutch Taw. (17)

¥

1910 and although each retained the legislation pertinent to mining

"‘1aw prevai]ipg in that Province at that time, subsequent amendments

Vo - S .
-‘and enactments proceeded towards unifying the system of mining law.

\ .

The»Basé Minerals Amendment Act 39 of 1942 1is an interesting

piece of legislation. It was intended to facilitate prospecting and

(17) 1929 AD 434.

“The four colonies became part of the Union of South Africa in
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'mining for base minerals on certain private land and Crown land in

'the-Union. However, it made definite inroads into the vested rights -

of - the owner of private land, in that if he failed to exercise his

i rights' to prospect and mine for ,base' minerals on his land, the

government could step in and grant those rights to others under

certain conditions. Thus Section 3 provided that the Minister might

call for tenders for prospecting leases in respect of private land

if the holder of base mineral rights _or any person entitled to

prospect for baseimihera1s did not avail himself of that right after

being called upon.by the Minister to do so. Section 3(2) did,'
ho&ever; state that the lease "shall provide for payment by the ;
prospector to the-owne= ¢ the land" of compensation for any damage

- to the surface, crops or improvements.

,.It may'be presumed that the complete control by land owners of

%_pfospecting for and the mining of base minerals on private land nad

been found to be'qn obstacle in the way of the proper éxp]pitation_'

of base minerals.in the Union. T[here appears to have been a\fairly

L -,

_lapgé\extéhi of land in the Union alienated from the State without a

reservation of base minerals to the Crown, and many cases of land.

ownérs having little or no idea of the capital outlay and risk

involved in any base mineral ente;brise, who had greatly exaggerated

_.ideas of the value of the base minerals which existed on their

~ land. ‘Such_1and owners, whilst doing nothing themselves by way of

A YT S M kb v e
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pkospecting,»he]d out unreasonable terms to any person desiring bona -

fide to prospect and mine the base minerals on their land with the

result that the base minerals were not exploited.

The emphaéis in the entire Act was on the expfoitation of all
‘minera]‘resources which would be to the advantage of‘the economy of
" the cduntny. There can be no doubt that the Act was intended to'fp,g

deal with land owners in an equitable manner, for whilst it

permitted others to carry on prospecting and mining on reasonable

‘terms it on the other hand gave to the land owner or holder of

minerél-rights a rental and share of the profits, both determined by

the M1n1ng Leases Board ~and protected the normal rights of the land

owner in regard to his crops, buildings and water rights.

Thus sect1on 11 of the Act provided that no prospector or 1essee;;tf’*
1shou1d carry out any investigation, prospect or mine "upon land used o
T as a - garden, orcha(d, vineyard, nursery or plantation or_on land -

~ under cultivation or within 100 yards of any spring, well, borehole o

etc. fo?;within 200 yards of any building", without the written

consent of -the land owner. This section was, however, subject to

the.proviso'that, subject to an obligation on the part of any such
prospector. or lessee to pay compeﬁsatjdn for any damage that might
be-:caused;’lthe Minister might permit such prospecting or mining

underneath such land providing due notice was given to the owner or

L sers s L it— it !
v
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‘to the holder of the base mineral rights, or subject to such
~ Conditions as the Minister, on the recommendation of the Mining
Engineer -and after consideration of the land owner's written

representations, might determine.

Sectibn'lz(l) prohibited a prospector-or lessee from using the
'"%urface' over which a prospecting or mining lease waé granted
6then~ise' than for prospecting or ‘minfng for the base mineral
.concérned'without Qhe'written permission of the Mining Commissioner

and subjeét'to any conditions imposed by him. wWhat is to be noted

in this Act is that section 1 defined "lessee" as "the holder of a

mining lease granted under the Act" and "prospector” as "“the holder
of -a prospecting lease granted under the Act", whilst the section

. further distinguished "prospector" from the “"nolder of the base

minera]rrights" who was defined as "the owner of the land or (where-

;the'_base‘-mineraT rights were held under a sepakate title), the

“person registered as_ the holder of those rights".

\leséeeAand not to the holder of the base mineral rights and likewise
fﬁe berson who was to'pay compensation‘inkterms of sections 3(2)(b),
4(2)(b) and 6(2)(d), was either a prospector or lessee as defined in
the-Act,' An,analysis gf'tﬁe Act therefore reveals that there was no

provision prohibiting -the holder of the base mineral rights from

'§ection§5'11 and 12 were only applicable to a prospector or
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,Act;.‘wheféas the rights acquired by the holder of the base mineral

prospecting or mining on any cultivated land or on any of the places

feferfed to in section 11, or which prohibited him from using the

surface for any purposes incidental to such operations, nor was

there anything in the Act obliging the holder of base mineral rights

to pay compensation .to the owner of the land for damage caused to

.@he Surface as a result of such operations.

\;: fiItAﬁmy be that the reason for restricting the rights of tne
,prospettor or 1essge; as defined in the Act, and for obliging either:
tone of them to pay compensation to the owner of the land, was that -
thé:brospectjng or mining leases granted under the Act did not comé:

into being as'a rgSu]t nf vo]untary agreement between the land owner

v

and the prbspectbr or lessee, but were, in effect, forced upon the

land owner by the Minister in the circumstances contemplated by the .

. rights camevintb being as a result of-vo]untény agreement between

\'himself'and the land owner and formed part of the consideration for

which aAstipulated price was paid to the land owner. Oncé‘again _'

[y

this was a detraction from the full dominium of the land owner.

-

" The decision in St Helena G.M. Ltd v Minister of Mines (18)

indirectly - appears to have affected the issue of owner's

~

(18) - 1947(2) SA 1103(T) .at pll13.
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~

- reservations in that the issues turned on whether land held under a
B registefed mining lease in terms of section 26 bis of Act 35 of 1908

(Transvaa])_<wés 'deemed to be proclaimed’ and was therefore not

~unproclaimed land-which could be proclaimed. The facts of this case

.are summariéed in a portion of the headnote reading' as follows:

“Appliéant.was the cessionary of a mining and prospecting lease
- under sectioﬁ 12 bis of the Gold Law over the whole of certain
4.fafms, and had applied for and been advised that it would be granted

é'mining lease jh"respect thereof under section 20 bis, but the
]easevhad not ye£'been registered. The respondent having stated hig_
'i&téntioh to recommend the proclamation of the farms as a public
digging, which wpu]d meanr that owhersf reservations might be granteq

prejudicial to the applicants, application was made for an interdict’

f‘restraining sﬁch proclamation, which applicant maintained would be
~illegal. The freehold owners were not cited in the proceedings."

i_ﬁ The decigfon,;was that only 'unproc]ajmed land' ~could be
prbtiai@ed_as>a'gub15c digging under section 26, as land hef& under
"}a regjsfz}éd mining lease was, in terms of section 26, land "deemed
'ﬁo be proclaimed”. The effect of this decision was that when a
.peﬁsoh‘who was the holder of a prospeéfing and mining lease under
section 12 bis of the Gold Law 35 of_ 1908, thereafter applied for a

~mining lease in terms of section 20 bis, the Governor-General was

not ehtitléd‘.in ‘terms of section 26 or any other provision, to

JE
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proclaim as a public digging the area of such lease either before or

_afterffggistration thereof. One of the practical consequences which

followed from this was that owners' reservations would have to be

- dealt with in terms of section 24 bis of the Act, which gave the

Governmént'Mining Engineer a discretion as to the area thereof, and

not_uhder section 23 (the section applicable on proclamation) where

_no such discretion existed.

oIt would appear that as a result of this decision Act 55 of 1947

-Waé :enacted which amended the Precious Metals Act 35 of 1908

- (Transvaa]) (cohmon1y called the Gold Law) by, inter alia, providing

that section 241 bis applied the provisions of section 23

'vfresérvations of ‘surface in favour of the land owner) to the grant

oflé_ﬂwnpaqh;_or‘mining lease even where it was not intended to

.proclaim the land. The Government'mining Engineer was now vested

" his opinion; might be required for mining purposes. To™ this

pr¢vision wés,added the proviso that where the Government Mining

Enginéer exercised such discretion it would be "subject to the

- payment of compensation (the amount of which shall in the absence of

'agreément be qetermined by arbitréfﬁoq)’to the owner ........ by the

person so requiring, any portion of such area". However, the

following questions arise =

L

with a discretiontto exclude from such reservations land, which in. -~




" would have reserved an area too large for eventual mining
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(a) who was the person ~ho could be said "to require" a portion

- of ‘the area? and

% - (b) when would he require such area?

: It coU1d have been possible that the Government Mining Engineer

requirements. Furthermore, even if land was- excluded from owner's

’ resérvations, the, owner himself was entitled by applying for a
| surface riéht‘permit under section 72, to the use thereof, if it was
ho£ }eQUired'for,mining purposes. Frinally compensation was in fact'”
Qn]y payable»gt the time the surféce right permit was grénted. If' 
.vtngn the land wés never required for mining purposes compensation

~Qou1d~never have become payable.

.’ South African mining legislation which had evolved over the past .

\.ted décades was  finally modernised and consolidated culminating in

four major_statutes'viz, the Precious Stones Act 73 of 1964, the

'NMinjng-Rigﬁfs Act 20 of 1967, the Nuclear Energy Act 92 of 1982 and

the Mines and Works Act 27 of 1956. : P

The Mining Rights Act 20 of i§67-i; essentially a consolidation

' of;the‘éxisting,law and is conceived in line with the genéra] policy

,QfA:its"predécessors;x namely, to encourage the exploitation by
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\private enterpriée-of the nation's mineral wealth and to avoid in

manyeways the‘p1acing of obstacles in the way of that exploitation.
The' holder of rights to base minerals (be it the owner of the
preperty-where tif]e %b the minerals has hot been separated or the
holder by ‘Qirtue of a separate title) has not been deprived by

statute of the rfght to mine or dispose of these minerals whilst

:éuch rights have been taken away from the holder of the rights to

precious metals by statute. The mining and disposing of precious
metals is subject to firm State control in regard to the conditions
of exp]oitatioh} The rights of the surface owner of proclaimed land

for 1and"he1d under mining title and therefore deemed to be

" proclaimed land, are vir uc.iy, but not. entirely, suspended and it

’ resfs with the State to grant rights of use, primarily to those who

\}

\.

re1at1ng to 1and resu1t1ng from its proclamation ...... whether by
'Xactua1 proc]amat1on or registration of a mining 1ease"(19) was
’summarised in the following manner by Trollip J: "..... the ordinary -

/1'are'mihfng or entitled to mine, for purposes incidental to mining,

and to others . for specified purposes.

i This -“1ega1 metamorphosis in the ordinary propr1etary r1ghts

proprietary'rights of the freehold owher are suspended, and the only

(19) west Dr1efonte1n ‘Gold Mining Company Ltd v Brink and Others .

1963 (1) SA 307, Tro111p, J.

w vy

e L
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\riéhts and behefits that he is entitled to are those conferred by
the‘Gon>Law er'any other special law. In so far as the surface of
‘the‘leﬁd'is concerned,~those rights under the Gold Law are 1limited
to‘the use ef his.hoﬁestead, buildings, cemetries, kraals, certain
euitivated Tends and water, reserved to him on proclamation of the
]ehdf ceeeees The rights in the remainder of the surface vest in
:and'are>atlthe disposal of the State, to be allocated by it or its
officielé to the freehold ewner, the holder of ‘the mining title or
]eaSe;‘orfether‘persbn by means of permits, licences or certificates
forLsUch purﬁosee of mining or other purposes as the Gold Law or any
~other 1awlallows Teeeee In return for being thus deprived of his
’ord1nary r1ghts the freeho]d owner is usually compensated by being
. given a port1on of the licence moneys or rentals received by the
;j;State from those-to whom it has granted any rights ..... of the Gold
Law/;;f,; or by an.out and out award of compensation...... v (20) .
abﬁ.the.seme t6pic»Cur1ewiS J P referre& in the following manner to
the:freeho1d owner'é'reversionary right: "In addition he. has what

\eapparent1y<¢js reﬁerded by the Local Rating Ordinance as a

~

“Jgreversionéry right, and I take it by a reversioﬁary right, under the
' Locéi Rat}ng‘Ordinance is meant the right which the owner has to

recover and use. the freehold property unrestr1cted when the ground
w (21)

is deproc1a1med under the Law".

*(20) Ibid, p308.

(21) Witwatersrand Gold Mining .Company Ltd v “MJn1c1pa11ty of
-~ Germiston - Judgment delivered in the TPD on the 4th March
1926, - in ' summary form in (1926) PH. D.6.
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- I propose only to deal with those sections of the Act which I
se;_aé statutory inroads into the common laQ rights of the owner of - >
the land as a preface to that part of this dissertatioﬁ dealing with
sﬁch common 1aw rigﬁts. Thus, Section 15 provides for compulsory
prospedting fof precious metals and base minerals iﬁ that, if the
mineralvriéht holder fails to take steps towards ascertaining the
}existence of such minerals, after due notice from the State, such
non-compliance-gives the State the right to intervene and to grant a

prospétting lease pvér such land to another party. T[he  now ¢
,fraditiona11bfohibitions against undermining townships, roads, land
undefjéu]tivétion etc, without the Minister's or (in respect of land
under cultivation) ;hé land owner's cbnsent, are reiterated together

with- provision fdf compensation for damage to the surface or

(22) However, Dbecause of the restrictive

- structures 1 thereon.
definition of "prospector” under the Act, these prohibitions do not .
apply to a prospecior in respect of base minerals on private land.

‘However, section 18{12) which is the only sub-section in the Act

L

Xdealing\withAihe surface of private unproclaimed land in relation to
\\ < o .
base .minerals, stipulates that sub-sections (2) to (8) inclusive as

also sub-section (11) "other than the provisions relating to the use

. -

(22)"Section 17.of the-Mining Rights Act 20 of 1967.
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\Aof_..,watér .from a public stream, shall mutatis mutandis apply in
.respect of a'r'101 der of the right to base minerals or his nominee who
p-rospects“or mines for base minerals on unproclaimed private land or
"a holder of mining t;'tle in relation to fhe use of -the surface of
any unpr'oc’la-imed land not held under mining .title". Sub-section (2)
'~_‘pndyiides’_ generaﬁy for surface use but only with- the written

f'permi‘ssion’. of the Mining Commissioner, who in terms of sub-section

(3)(b) fs- ob]‘i’ged, before granting such permission to consult the .

- land. owner. .Sub-section (5) makes provision for an appeal, inter

'ah"a,: .by the ]an‘d owner, to the Minister of Mineral and Energy

‘Aff"a‘irs,:'if.the former is. dissatisfied with the decision of the

Mining Commissiongr’l either in regard to the fact that the Mining
 Commissioner intends to grant permission for such surface use or in

, "rjggard to the:cbnditions the Mining Commissioner has proposed to

embody " in such permission. Sub-section (8) makes provision for a-

,:r"ént“or;considera.tion (determined by the Minister of Mineral and
v Enerqgy Affairs aftér considering representations by the owner or
\ o~
"""\\ be'nefit of the land owner.

-~

"The permission lapses if the Mim;ng Commissioner has certified
. (23)

-

that prospecting or mining operations have been abandoned.

" (23) Section 18(12)(b) of the Mining Rights Act 20 of 1967.

e

- prospeétq'rf*}-;:,whj'ch'"1's payable to the Mining Commissioner for the

g e
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y_ThjS éection was clearly designed to provide relief for the mineral
‘right ﬁo]derr{n the event of a conflict with the land owner. h
,ﬁ~10wner's résefvét{ons prior to proclamation, of his homestead,
_cufti]agé bﬁi]dings etc, are all preserved in Section 47, but, land
Mjﬁt]uded in'such”reservations and later. required for mining purposes
: ﬁr pUrpdses incidental thereto, may be excjsed from the reservations
'sUbjegt'tO-tHe payment of compensation which, in the absence of
_égrgement; vis- determined by arbitration. This 1is a 1legislative
infringémeﬁt upon the land owner's full dominium of his property and
_’despffe provistn for compensation could almost be classed as
 confiscatony.1egi§13tion in the sen;e that the land owner cannot
}éa{lyl nggétiate the amount of compensation. for deprivation of
'sqkfacé'rightss"
v Seétion 90 provides further statﬁto;y inroads into the land
owﬁer's rights'ih tﬁa; the right of disposal over the su;fagé of
. \ipEOE1ajmedglqnd én&_\aﬁd held under mining title is reserved to the
.wﬂ\sfatél;nd,.SQVe és otherwise provided in the‘Act, the surface of
land: held uﬁder mining title may not bé used for purposes other than
‘mfniqg without the permission of the anjng Commissioner, whilst the
sﬁcceediﬁg _prqvisién, viz. Section 90(2)(a); empowers the person
eﬁiif]eq to mine on pfoélaimed land or land held under mihing title

to apply to use such surface also for "any purpose incidental

e
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. ‘thereto” the exclusions in such “purpose incidental thereto" being

Pl

agriculture or afforestation, which are dealt with in section 91,

and other purposes as are provided for in section 92. An

_application by . a minﬁng title holder for permission to use the
Surface of proclaimed land or land neld under miﬁing title for
mining purﬁoseﬁ'or purposes incidental thereto, is not confined to
thenlénd:actual1j held under that mining title, but méy be méde in

':respect pF-any‘land held under such title or proclaimed land not

reld under mining title.

(24)

‘:Thé case of Botha v Rustenburg Platinum Mines is

-particularly '1ntére§ting in the context of section 90(1) of the

Act.. The ‘fikst defendant was the registered owner of certain

_mineral: rights oVér portion of the farm Paardekraal having acquired

" such rights in November 1962 by a notarial deed of cession from a

certain Mr- de "Beer, the previous owner of this portion of
Paafdekfaa]. Clause 1 of the Notarial Deed of Cession of Mineral
Rights pdeided: " "The said Rustenburg Platinum Mines vLimited

\acknoyleﬁge;iihat’it is fully aware of and is bound to respect all

" ‘servitudes and conditions contained in the Title Deeds of ‘the said

a

property'.

(24 1983(1) PH 1420.
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-7& The first defendant applied for and was granted a mining lease

of the exclusive right of mining precious metals in November 1977;'

as a consequence of which the farm became proclaimed land in terms
of the Mining Rights Act. In June 1980 plaintiff became the

registered owner of the farm. In terms of clause 3 of the title

conditions plaintiff had the right to build a further dam or dams on

_the farm. ‘hDuring the period November 1980 - May 1981 first

‘defendant constructed a dam across the natural watercourse on the

i

,mining 1ease area on plaintiff's farm. The plaintiff alleged that

in bu11d1ng the dam the first defendant had breached the plaintiff's

r1ghts qua- owner. The defendant averred that it had been issued

dam had been constructed prior to the date of registration of such .
ﬁ-surface r1ght permit the Mining Commissioner's approva] of the

app11cat1on .had been comunicated to nim pr1or to the date of -

’

1and undergoes on proclamation citing, inter alia, West Driefontein

\[Go]d M1n1ng~pompany v Brink and accepted the general princip]es set
e w |
_\out.in.that judgment that the owner of land is only entitled to such

N

beneficial -use and occupation of the surface of nis land as is

conferred upon him by the Mining R1ghts Act and that only the Mining

-

Comm1ss1oner has the right to dec1de to what use the surface should

' be put after proc1amat1on. The plaintiff contended that, notwi th-

standing proc]amation of his land, he nevertheless retained certain

&
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"~re$idUafy surface rights over his land, inter alia, his right to

Agbdild_audam in terms of his title deed conditions and further relied

on clause 1 of the Notarial Deed of Cession of Mineral Rights in

support of his contention that his claim was founded on breach of

contract. Counsel for the defendant advanced, inter alia, the

following argument. -

“"(1) 'Whatever rights were reserved_to the owner of the farm by]
. his Title Deeds, these rights were circumscribed by law as -

. a result of due proclamation in terms of section 40(2) of

the Act, pursuant to the mining lease issued in terms of

‘, section 25 of the Act, and by the grant of the surface
-right permit issued ..... under section 90 of the Act ceees

M{Z)' The plaintiff's cause of action is founded on a breach of

- contract. Since no privity of contract exists between the

respective narties, plaintiff's remedy has been

“m1sconce1ved «na can accordingly not succeed".

The Court uphe]d the view that no privity of contract ex1sted’

. ,between the p1a1nt1ff and defendant, despite the fact that there was:

clearly privity of contract between the plaintiff's preqecessor-

’in;title and the.defendant. Therefore the same privity of contract

‘existed -bétweeh plaintiff and defendant by virtue of onerousg

. succession in title, the plaintiff be1ng entitled to the same rights .

and - being’ subJect to the ~ same obligations as his

fbrédecessor;in-title. P]aintiff{f‘cquﬁsel érgued that "Trollip, J.

~ iv. has gone too far" in stating, in the West Driefontein case .....

that ‘the 'ofdinary proprietary rights of the freehold owner are

_ suspéndéd, and the only.rights and benefits that he is entitled to.

are those conferred by the Gold Law or'any other special law'." A

e r v

it e
i
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“furtner‘argument on behalf of plaintiff was that "the plaintiff has

proved on a balance of probabilities the existence of an obligation

!_ex contractu wh1ch thereafter became a real right by registration

'and which forms part of its propr1etary r1ghts ex titulo, and which

" avail against the mining house ..... despite proclamation".

: .suspended,',for clearly, prior to the date of issue of the mining

-~ The ‘Court correctly came to the conclusion that "the plaintiff

"has no cause of action based on contract and that the plaintiff's

claim, " since it 1is based on a breach of contract, is not

maintainabie; and should accordingly be dismissed". This conclusion,

'obvious1yfwas premissed on the fact that the land was proclaimed and

that all the land owner's surface rights are from that date

'1ease,'br1vity 6f contract did in fact exist between the plaintiff

and the defendant and the defendant would have been in breach of the. -

’

\jprov1s1ons of the Hotarial Deed of Cess1on of Mineral Rights. The
_effect of proc]amat1on on the common law rights of the 1and owner

1<cannot beetermed”d modification of such rights but in fact renders

'sdcﬁ.rﬁghts nugatory until such time as the land in question is

deproc]dimed,»if ever, and even thereafter mining titles and certain

forms of surface right permits survive for Section 44. Furthermore

-

4it cannot be just]y claimed that the land owner has been fully
:tompensated-in any way'for the loss of his surface rights by the

payment of - surface rent or licence monies a]located to him under the

' 'M1n1ng R\ghts Act.
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- Until the 1981 amendment of the Act there was no compensation

payable in respect of surface rights required for mining purposes on

. bpen proclaimed land. In terms of the amendment effected by Act 86

of 1981, séctién 90A now provides for the payment to the land owner
both of open proclaimed land (ie land not nheld under mining title)

and of proclaimed land held under mining title of a surface rent,

Ehfbr the area over which the surface right permit is Qrantéd of an
: émouht not exceeding 50c per hectare per month, ;o be determined by
A‘grbif?ation in the absence of agreement plus aifurther sum of R1,00-
‘perAﬁéc;are per month payable to the Mining Commissioner who in turn

‘ 'rém{ts this additional rent to the 1land owner. Where however

permission is gran;ed for the use of the surface for the purpose of

“a slimes dam, the additional rent is ihcreased to R2,00 per month

per hectare,

A_Sectioh 90(5A) was introduced in 1981, apparently d4as a result of

fhé decision'in Kloof Gold Mining Co. Ltd v Mining Commissioner Jhb

(25) where the court held on review that the.Mining"

'fComm1ss1oner was not entitled in granting a section 90 permit for a
“sl1mes dam to impose a condition for the payment of compensat1on to

. the - owners of the land that would be affected thereby

- -

"(25) r19s1 (4) SA 509(T)
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" Thus seCtibn,QO(SA) provides that if application is made to use
State, for the purpose of a slimes dam or cemetery for mine
émplqyees; and -if the. applicant is not the owner of the land, the
Miﬁing"Commissidner after consultation with such applicant and the
owner, may' direct the applicant to buy and take transfer of the
Whoie of*portion of such land and further if the Direétor—Genera]:

Agriculture and: Fisheries is of the opinion that the remainder of

the Tand (if on]y a portion is the subject matter of the

appl1cat1on) .cannot be a viable farming unit, then the applicant can

be_cal]ed upon to buy and take transfer also of that portion of the

.'land. There 1is an gxception, namely, where the land owner notifies

the -Mining Commissioner that he wishes to retain ownersnip of his .

land or, ‘the port1on thereof. If, however, the owner wishes to

d1vest h1mse1f of his property and agreement cannot be reached on

the purchase pr1ce payab1e “The purchase price shall be determined
'by arbitration wupon the basis set out in section 12 of the

;‘Exprbpriatibn Actlﬁ}vof 1975".

-
e

~

-pfoc]aimed land or land held under mining title for agriculture or

afforestation'are granted in terms-of section 91 of the Act but if

| such appl1cat1on is in relation to private land wnich has been

proc1a1med the consent of the land owner is requ1red.

the;whole,or'any portion of the surface of land, not owned by the

- Surface right bérmits entitling any person to use the surface of -

e e s
= -

2
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=~ Section 92-of the Act provides for the grant of surface right
Ape}mfts for the use of prociaimed land or land held under mining
tit]eror any purpose for which permission cannot be granted under
17Sect10ns 90 and 91. After consultation with the land owner or mining
title holder, Qhose rights could be .affected by such contemplated
use, the M%ning Commissioner selects the area of land to be used. If
ftheré is én owner's reservation on the‘ared of land which is the
léubject :matter of the application; “then” permission in terms of
section 92 can only.be'granted with the land owner's written consent
'énd upon cohditions‘to which he agrees. Compensation is payable to
the iénd<ouner and to any other person who§e rights in respect of

" the use of the surface of such land are adversely affected.

’ .
‘ [ NN
A P

:._5"{Chaptef XII'éontemplates the grant of stands on proclaimed land -
fér bg;inesé aﬁd fndustria] purposes {other than those of a general
Edea1er,’bui1der 6r keeper of an eatinghouse for coloured or black
\pefsdns); Provisioq-is made for objections to be lodged yith the

« Minihg‘Commissionén in- response to the written notice he is 6bliged '

v < .

\ to serve. on the holder of the mining title and the owner of the
A S :
*land. Licence monies are payable and proportions thereof are

allocated to the land owner.

- ~

RO Chaptéf X1V dea]; with the grant of stands on proclaimed land

for the';busineés"of ~a general dealer, butcher or keeper of an

. I
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. eatinghdUSe'fOr coloured persons or blacks. Here the right to carry

on such business on proclaimed land is vested in the owner of tne

“land unless such trading rights have already been severed from

ownership of “the land, by reservation thereof to a previous land

owner. Once again, if the Minister of Mineral and Energy Affairs is

. of the5opinionethat inadequate trading facilities exist, and the

land ‘owner fails to avail himself of such rights, tenders for such

btradjng righfs are called for by notice in the Government Gazette.
- One half of the rent received by the #ining Commissioner is paid to

the land owner who has not availed himself of nis rights in terms of

this section.

"On deproclamation in terms of section 44 of the Act land owners'

vrighté which have been in a state of “"suspension" are to an extent
'restOred.“5This section provides that the land owner "may at any
' itime'after the date on which [the land] is so deproclaimed, and

.subJect to payment of compensation, the amount #hereof sha]] in the

absenceéof agreement be determined by arbitration, expropr1ate any

~

" such surface right or stand, not being a surface right or stand" -

' (j) required for purposes incidental to mining

"~ (i) . held'or exercised by the State

~

”(iii) held in ‘respect of a pipe line, overhead power 1line
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_etc., used in connection with any public utility

--.undertaking

(iv) granted under various provisions of Act 35 of 1908 and

as applied in the Orange Free State.

It 'appéars. inequitable that the 1land owner should ﬁave to
expropriate any surface right or stand, the rights to which did not
emanate from him qua owner in the first place, and secondly that he
should be liable t& pay an amount of compensation for the right to
regéih; as far as possible, full dominium of his land, albeit that
he . has pr1or to deproclamat1on been the rec1p1ent of surface rentals
and/or stand licence monies the amounts of vhich can today no longer
: _be_regarded as adequate in relation to the current value of money or
land Sure]y once the.limitations on a unified ownership lapse or.
_come .to an ‘end, they should automatically be restored to the
" totality of owners@ﬁp of the land ie as where the owner of a
 servient lténement,_becomes the registered owner of the dominant
v ;enement, f%ﬁe ‘servitude lapses by merger. This concept of the
“e]aﬁticity of ownership" has been admirably gxpres§ed by Cowen as-

folibws -

--“Tne 1mportant jdea that the phrase 'the -elasticity of

ownersh1p 1s des1gneq to express 1is that no matter how many
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limitations are placed upon bwnership which is vested in a person -

N\

no 'matter"how many subtractions there may be from the latter's

ownership in the form of iura in re aliena - the owner nevertheless

retains the reversiomary or residual right; and what is more, he

retains that right as a vested right, as distinct from a mere spes

or expectancy. To use the analogy ... of a rubber ball, .....

ownership is 1ike a rubber ball in that no matter how much it might

be - compressed, it automatically expands again and recovers or .

attracts back the var1ous subtractions, or iura in re aliena, once

these come to;an en

In the case of -Ex parte March1n1

d". (25)

(27) the court had to decide

wnether mineral r1ghts reverted to the owner of the land in respect

:.of_wnich they had been granted, where the holder of the mineral

rights,

and’therefore ceased to exist.

Judge C1111e(23) came to the following cohc}usion: “oaeo It

. L g
\ ’ - g
\
(26) COWen; D.V., . "New Patterns of “Land Ownership -+ the
~Transformation of the Concept of Ownership as plena in re
potestas" - extract from thé text of a paper read at the
University of the Witwatersrand 26/4/1984 p76.
(27)° 1964(1) SA 147(T).
(28) "

“Ibid, pl50.

Rogefston Collieries Limited, had been put into liquidation

,\,

T L




e

6461A/7953g/GEN 77.
850701 '

f§ c1ear that the rigntslwhich are ceded to Rogerston Collieries
L}mited constituted a personal quasi servitude which the Company
~.would alienate freely and which continued to exist after it was
-abandoned on the liquidation of the company, and when the company

ifﬁélf ceased fo exist. The argument, therefore, thaf on abandonment -
v’Of:tﬁe m{nera\ ;ights by the liquidators,.these rignts reverted to
" the owner 6f the land in respect of which they had been granted,

(29)

‘must fail." Viljoen is justly critical on two grounds, namely:-

!(1) "The geﬁeral rule applicable to personal servitudes is that they
‘}éveft to the owner of the land when their holder ceases to
.exist. If"the/.court had found that mineral rights nave this

”'propefty in Ebmmon Wwith ordinary personal servitudes it would
'37“‘have,fdllowéd that the mineral rights reverted to the owner of
the land énd the applicant would have established a title to.

. ’Athese rightgi. “

¢ (2) It is incorrect to talk of rights which continue to exist after

\ _";xhey,héJe been abandoned by their holder because rights cannot

[

A 2
* exist in a vacuum so to speak, without anyone, be it a natural

\-

~“or a legal persoh, exercising them. Thus the question which the

RS e

(29) Viljoen, H.P., "The rights and duties of the holder of mineral
' -rights", Thesis, Leiden, 1975, pp27-28.

St e
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:éaurt had to &ecide, it is submitted, was whether the general rule
) éﬁp]icab]e to personal servitudes, mentioned above, applied also to
mineral rights. If this question was answered in the affirmative the
apblﬁcation” should have succeeded. If it was in the negative the
“rule és..state& by Wille should have been applied viz: 'Upon the
disso]utf&ﬁ of a corporation, any propertylbe1onging to it to which
"hq one can, or is likely to be able to establish a title, becomes

bona.vacantjavand as such the property of the Government'.

!If.the.COUrt'had fo]]owed the viewpoint of the Orange Free State
Court (in Ex parte Pierce where mineral rights were held to be real
rights sui generis) in regard to mineral rights, the confusion with
pérsona] servitudes would not have taken place and although the same
5!~fe$u1t‘wou1d hé?e been achieved it is submitted that it would have
been on a-sounder basis."

(30)

"~ :Wilmans however, disagrees with Viljoen's criticisms as

~ above set 6ut and"ppines that a personal servitude does not'fn fact

<

revert. to iﬁe owner of the Tand. He states that when the holder of a

‘personal servitude no longer exists then the servitude expires and

e

the.fu11ness,of domihium in the land is restored.

T e -

\(301‘ Wilmans, J.W., -"Minerale, Mineraleregte en Verbandhoudende
.~ " Kontrakte", Thesis, Pretoria, 1977 ppl08-113.
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He is afsovcritica1 of Viljoen's statement that "rights cannot exist

in a vacuum" and avers that in the case of Marchini, the mineral

rights did not cease to exist as they were registered in the Deeds

Office but that they automatically devolved on the State as bona

_vacantia’1mmedﬁate1juupon liquidation of‘the company i.e. an order -

Of court to this effect was merely confirmation of the factual
- situation. Finally he states that the general rule app]icab]e' to
wipersona] servitudes, viz. that when the holder ceases to exist the
-servitﬁde-'expires and the fu]]ness‘ of'-dominium in the 1land is

_ restered, cannot be similarly applied to mineral rights. He is of

theu opinion that an important characteristic of mineral rights,

whieh distinguishes them from other limited real rights, is that
when they are abandoned they do not automatically revert to the
dom1n1um of the land and that they are therefore an exception to the

+

s genera] ru]elqpp11cab1e to servitudes.

/jUnder the Precious ‘Stones Act 73 of 1964, the position is

,idiffereﬁt from_tﬁét obtaining under the Mining Rights Aet because
f'seéfioh -§§? states: ~ "Save as is expressly otherwise previded
therefh,'n0£ring fn this Act shall affect the'rights of the owner in
'respect“df.the surface of land proclaimed as -an alluvial digging".

However, there are numerous provisions "affecting the rights of the

e -

owner" to the surface eg in terms of- section 55 every holder of a

cTaim,is:entitled,-wfthout payment, to occupy an area of land on the

~

B AU (P T TR
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"~ digging, as a residenoe for himself, his family and even hnis
* employees; 1in terms of section 57 the claim holder is entitled to

r'app1y to the Mining Commissioner for an area of 1land for the

erection of machinery, depositing tailings etc.; again without

. payment for such surface rights, section 58 éntit]es the claim

ho]derﬁto apply for an area of land for a right of way or a roadway,
whilst section 61 entitles the Minister to authorise the sinking of

boreholes or well's on the diggings and the erection of appliances

.necessary for the supply of wvater. The ilining Commissioner has, in‘

addition, the right in terms of section 56(1), without payment of_

: ¢Ompensation, to select and reserve from pegging on an alluvial

digging,: sites, inter alia, for schools, churches, trading purposes .
etc, with the proviso that the sites so selected shall not interferé

witn»“cﬂltivated lands, buildings, kraals or permanent improvements,,.

~ A

. of the owner of the land". Owner's reservations are dealt with -
unoér oeofion-24“which_provides tnat "Before any land is proclaiméof

-:_an_oiluvial‘digging“ there shall be reserved to the owner of ]anqh:

o_the:frée'anq thisturbed use of his homesteao, buildings oooaale of

‘benefipiéf'use, and certain other improvements, land under bona fide

cultivation immediately prior to notice of intention to proclaim,

addosprings, boreholes etc.

h - -

Two further statutes must be touched on in that they too affect

the rights both of the land owner and the mineral right holder, viz,

FIA)
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the Expropriation of Mineral Rights (Townships) Act 96 of 1969 and

.- the Mineral Laws Supplementary Act 10 of 1975. In Transvaal Property

'.and Investment Company Limited and Reinhold and Company v SA

.wanships Mining_ and Finance Corporation Limited and the

(31) -

Administrator Schreiner, J. commented on the respective

fights-of the land owner and the holder of the mineral rights as

- follows -

L "No user of the surface by the (land) owner is defensible which
~ has the effect of taking away the right of the holder of the
- mineral rights, when he decides to do so, to prospect for

precious metals and if they are found to mine for them. To that

w..extent I .think that the holder of the mineral rights has, in a
- sense, priority over the’surfa;e owner".

./'

ey -

"} -+ -The legal position thus stated has been somewhat tempered by the

Expfop}iation of Mineral Rights (Townships) Act which was passed

E main1y7'to' preVént‘ a mineral right holder who never intends to

~* prospect, or whose land in any event is not mineralized, from

Ho]ding‘ﬁfospectivé’tqwnship developers to ranﬁom. This Act eﬁbowers
i,prévinéiaivAdmfnféirators to expropriate rights to minerals in land
reQﬁi;éd‘for the éstab]isﬁment of a township_where/such rights are
'éevered from ownership of the land. Such expropriation is of course

sUbject to the Administrator being satisfied that there are no

(31) 1938 TPD 512 at pp519-520.

e et ot T R ST TG
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~ name of the State, if the owner of that land or the person entitled
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“with the Minister of Community Development and the Minister of

il

6461A/7953g/GE | 82.
gso701 . }

‘impediments préventing the establishment of the township, that the
déVelopmént of the township in preference to the exploitation of
miﬁerals better serves the public interest, that the holder of the
mineral rights refuses to give consent or part with those rights for
a - consideration - the Administrator in éoncurrente Wwith other
Goverdmgnt:officia]s considers equitable or finally that due to the

" number of holders of such mineral rights it is not practicable to
obtain 4their‘ consents. .Compensation for sqcn expropriation of

mineral rights is determined by the Administrator in conjunction

Mineral and Energy Affairs, and his determination is final.

- ... The second of the abovementioned Acts provides in its long title

"~ inter .alia "for, the purchase or acquisition of certain land in

certain circumstances", which is the only provision relevant to this

N,

dissertation. = -

\\

\

8

RN

. section 6(1)_ empowers the Minister of Mineral and Energy

:Affqirs‘to?&cquire'any private land or any portion thereof, in the

to mine on ‘that land, in terms of any law, for any base mineral,

informs him that such mining for base minerals will render the land

"'unsuitable for farming purposes, (example, in the case where the

bpencast method of mining is used) or that any portion of the land

rd v
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\‘ not utf]ised.forvmining will no longer be a viable farming unit.
Tﬁié»secﬁion is of particular importance to the mining industry, for
ohce such a~rebresentation is made not only is the investigation

- contemplated in termngf section 6 undertéken, but the land owner is
:pﬁohibifed' from'.instituting interdictory proceedings in terms of
Seétion 6(6)'.during the period of such investigation. If it is

Z~f0und‘ that. mining activities w«ill affect farming, one of the

conSeqqenceS‘ié that the State may acquire the property, and the.

_ compensation td-be4paid in terms of section 6(2)(a) is determined by
yihtue of the provisions of the Expropriation Act 63 of 1975.
L
ﬂ“f“Thelbptipﬁ‘isﬁhGWever given to the land owner to inform the
~ Minister that deépite the above, he wishes to retain ownership of

"'hjs_land, in which event neither he nor any'subsequent owner may

abplx;to any court for an interdict prohiditing mining for base

(32)

\Amiﬁerals_ on that 1land. The #inister of ineral and Energy

N .
_Affairs'is further .empowered to require the person entitled to mine

‘ on"the land in question, to purchase and take transfer of such land

v, -

Vool e e . . - . .
¢ 1if he~is of the opinion that the State should not acquire it. If

\
\

agreement cannot be reached as regards the amount _.of the purchase

price, this is. determined by arbitration in terms of the Arbitration

Act'42.of'1965, provided that in Eétermining the purchase price the

_(32) section 6(1)(f).
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provisions of section 12 of the Expropriation Act 63 of 1975 will
apply. The effect of this is that in additioﬁ to the market value 6f
the Tand the purchasg price may include an amount to make good any
actual financial 10;5 or inconvenience suffered by. the land owner

who is déprived‘of.his land. In the event of the Minister not being

. satisfied, in terms of section 6(1)(b), that the mining will affect

farming,‘the effects of the representations made in terms of section

6(1)(af(i) o}:‘(ii), ~fall away, and the land owner is free to

(33) However, this right would appear to have a dubious

minerals.

content, for the Act is not clear "on what grounds the owner of the
land would be entifled to restrain a party lawfully entitled to mine

for base minerals on that land from doing so",(34) These authors

~are of'the.fo116wing view that: "The exercise of the mineral right
holder's rights take precedence over the rights of the land owner.

&fSectioh 6(1)(f), it is submitted, will not however override any

contractua] 11m1tat1on on the mineral holder's right to m1ne or to

. use the ~surface" (35) The Act needs to spec1fy the grounds on

~

“which an 1nterd1ct can be applied for or if common law principles

are .to be applied, to.state so. ‘

(33) Sections 6(1)(f) and 6(6)(a).
(34) Franklin, B. L S. and Kap]an, M., op. cit., p229.
(35) Ib1d p229.,
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Summarising therefore, the pivot of mining law is that the
mining for and disposing of all precious metals and precious stones

is vested in the State. (36)

When precious metals or precious
stones are to be exp]o1ted the mineralised land and so much other
land as;-_1s necessary for purposes | anc111ary thereto, s
procfaimed.(37)‘ On proclamation the State assumes the right of

(38) which 1is done by a

| regulating sukféce occupation and user
series-ofAreservations, surface right pernits,vgrants of stands etc,
_a]] ef which aim at the promotion of mining whilst preserving, as
far as circnmstances permit, protection for some of the rights which
tne:treehold ewner would normally expect to exercise. To compensate
the ffeeho]d ewnerfin terms of theAMining Rights Act, provision is
made that he receives licence monies or rentals payable by the

(39) whilst in terms of the Precious Stones

(40)

Act e is, 1in certain circumstances, granted an owner's -

. certificate entitling him to a number of claims or a share in a
mine, as the'case may be. State policy, therefqre, is that mining is

to be’enquraged~and minerals are not to be sterilised.

~ . . '

7

(36) Sect1on 2 of the Mining Rights Act 20 of 1967 and Section 2 of
o the Precious Stones Act 73 of 1964.

-(37) 0p. cit., Sect1ons 40 and 23, respect1ve1y
(38) - Op. eit., Sect19ns 90 and 55-57, respectively.
(39) Op. cit., Sections 60 and 121.

(40) Op. cit., Section 17.
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Chapter II - Common Law

The following statement by Flemming is pertinent to this section
- - "Fundamental remains the belief that the 1law is neither

occult, arcane nor oracular but to the contrary dedicated to the

rational solution of social conflicts through the legal process;

that -because law is only a means, not an end, it falls to be

adjudged not by any internal standard peculiar to it as a closed
~system but(?% the degree to which it furthers relevant social
“ends ee.." :

Thére<has always been a measure of conflict between the 1land

owner and the holder of the mineral rights. The trend in South

© -African icase law “appears to support the view that ‘"when the

respettive claims enter into competition there is no room for the
exercise of the rights of both parties simu]taneous]y."(Z) The
very  nature of nﬁﬁing operations makes them difficult to reconcile

with other users of land, for example agricultural and residential

user.

/

' .'1'The_ expansion of the mining industry has as a consequence
promoted the rise 6fAsecondary industries and the frenetie pace of-

- modern urbanised 1ife has in its turn encouraged a regeneration of

~ . .

4

(1) ~ Flemming, J.G., "The Law of Torts", The Law Book Company

" Limited, Sydney, Melbourne,” Berbane, Perth, Fifth Edition,

1977, Preface, pv.

(2)" Malan, J. in ﬁﬁdson v Mann and Another 1950 (4) SA 485 (T) at

" p48s.

~
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farming. As a result land values in both directions have followed
anvupward’trend‘accentuating the conflict between the rights of the
land owner and the holder of mineral rights.

"The crucial consideration seems to me to be that the severance
-of the mineral rights in respect of land from the title to the
- -land creates a state of affairs in which the exercise of  their
respective rights by the holder of the mineral rights and the
?g?er of the land may give rise to a conflict of interests”.

By selling his “mineral rights" the land owner has brought a

statéfOf yncertainty into the exercise of his rights by, in effect,

" abdicating from the position of having "full dominium" of his land,

frée to do as he chooses (subject to the limitations imposed'by law)
, With'the object ofﬂhis dominium. He is obliged to use his land with

reasonable regard to the possible future needs of the holder of the

.mineréi Eights whilst the holder of the mineral rights cannot be-

“compelled w1th1n any spec1f1ed time per1od in terms of the common
- law to test his r1ghts and assess their worth and will in fact, if

4 conq1tgons.~are unfavourable, eg -fluctuations in the pr1ce of

minerals, the. rise and fé]] in working costs etc, postponev such

minihg operétions.(4) AS outlined in Chapter I the State has the

(3).' Tindall, J.A. in Nolte v Johannesburg Conso11dated Investment
S Company Limited-1943 AD 295 at p314.

(4)  Transvaal Property. and Investment Co Ltd and Reinhold and Co v
SA Townships Mining and Finance Corporation Ltd and the
Administrator 1938 TPD 512 at p519.

R S
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boweﬁ to give notice to the mineral right holder to prospect the
land over which His rights are held and if he fails to do so, to
grént a third pafty a prospecting lease followed by the issue of a
minjng lease, all, .if necessary, against the inc1indtions of the
land owner. To a point the various mining'statutes have reconciled
the conf1icting$ﬁnterests of the land owner, the holder of mineral
rights and the holder of mining title by suspendin§ or modifying
‘common law rights and substituting such rights as are deemed to

cater for the reasonable needs of all interested parties.

‘The property law of South Africa is based upon the Roman-Dutch
system but as regards certain parts has departed somewhat from the

principles worked out by the Courts of Holland, for, as
(5)

De Vi]]iebs,vC.J. remarked in Henderson and Another v Hanekom

"+ "However anxious the court may be to maintain Roman-Dutch law in
' all its integrity, there must, in the ordinary course, be a
- progressive development of the law keeping pace with modern
“requirements. ‘In no department of law has this development been
. “more marked than-in the practice re]at1ng to leases, especially
of m1nera1 rights”.

In pr1nc1p1e, and subject to important mod1f1cat1ons introduced

by the various mining laws, the .owrer of the land "owns it

-~ rd

(5) 20 SC 513 at p519.
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:separate1y owned“
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(6)

Although this is so South African law, with the exception of the

- Sectional Titles Act 66 of 1971, has not developed the theory of

domihium S0 as te permit the severance of holdings horizontally. In
the very eXp]ic{t‘words of Mr Justice Bristowe "Horizontal layers of
the earth's éurface cannot with us, as they can in England, be
(7) It is consequently not possible under our

law for X to have ownership of the land and for Y to have ownership

“of the minerals 1in ‘situ. The effect of a reservation of mineral

(8)

rights‘has-beeneconsidered in a number of cases and it has been

held that mineral rights are personal quasi-servitudes. The

quasi-servitude doeé not give the holder dominium in the minerals

g until he has severed them from the land, until which event dominium °

of such m1nera1s rema1ns in the owner of the 1and A11 the servitude

ho]ﬂer (mineral right holder) obtains is the right to go onto the

v*lqnd,' tq jSearch for and if found to sever and take away the

' minera1s, subject aiWeys to his compliance with the mining laws in

S

(6) © De Villiers, C.J. 1in London and SA Exploration Company v
Rouliot 1891 SC 74 at p90. : :

(7) Coronation Collieries v Malan 1911° TPD 577 at p591.

(8) . Rocher v Reg1strar of Deeds 1911 TPD 311 at p316; Coronation
~~ Collieries v Malan 1911 TPD 577 at p591; Webb v Beaver
Investments Ltd“and Another 1954 (1) SA 13 (T) at pp24 - 25;
Nolte v Johannesburg Consolidated Investment Co Ltd 1943 AD
4295 at p305 and p306.
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» fofce;a;'the time.(g) Once such a quasi-servitude has been granted
all things necessary for its exercise are considered to have been
gréntéd‘ét thé same time eg ancillary rights for the construction of

"roads; réi]wqys, éfnking boreholes of shafts etc, "the 'only

limitation on sugh ancillary rights at common law being that the

holder of the mineral rights must exercise them 'civiliter modo' ie

in a manner  ]east injurious to the property of the surface.

owner"-‘.(10
AAThusf“.....vminera1 rights and surface rights are co-extensive

over the same area, which means that one of the two classes of

righté must give way t. ‘he other. It is through this precarious

.sffuatioﬁ, fraught with irmminent conflagration and hostility, that

" the common law, assisted as best possible by statute law, has had to

éhart.‘a path".‘ll) The case law affords a useful guide to the

* range of conf]icts that have ariéen' over the years and the

édaptatidn of Roman-Dutch principles to resolve such conflicts. In |

D

~

(9). 'Seé;van Vuren v Registrar of Deeds 1907 TS 289:

(10) Franklin, B.L.S. and Kaplan, M., "The Mining and Mineral Laws

of South Africa", Durban, Butterworths, 1982, pl32.

(11). -Dale, M.0., "An Historical and Comparative Study of the
- . Concept and Acquisition of Mineral Rights", Thesis, Pretoria,
1975, p294).

EY
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the words of Innes, C.J. (12) - dealing with a servitude of ;

.s1d1ng-way - "The servitude with which we are concerned differs in
1mportant respects from those of the same class discussed by the
Commentators ...... But it is governed by the same general
princip]es; we must apply old rules to new circumstances". Thus in

s1(13)

~ Noite v JC the court approved the principle that guidance on

the approach of the courts to the reso]ying of conflicts of rights -

betweeﬁ land owner and mineral right holder i.e. in regard to the

. way in which the mineral right holder exercises his rights, was to

bé_obtained'fkom cases dealing with rights of the owners of dominant
and servient tenements in'the context of servitudes of grazing. This

View is endorsed'by Viljoen who states: "It is submitted that this

(sic) is a case where legal compar1son can be applied fruitfully,

and the dec1s1ons relating to the exercise of servitudes could shed

1)ght on the -question. «(14)

.deducéq from the cases on grazing, for example Nolan v Barnard(1®)

where Wessels, J. ﬁejd:

""The more reasonable view 1is that we must interpret a

7

(12) Texas Co (SA) Ltd v Cape Town Mun1c1pa11ty 1926 AD 467 at p475.
~(13) 1943 AD 295.

(14) Viljoen, H.P.,~"The rights and duties of the holder of mineral
, rights", Thesis, Leiden, 1975, p56

(15) 1908 TS 142 - at p.152.

Certain general principles can be f.

Fiy
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‘servitude of 'pasturage' 1liberally, and in favour of the owner
of the servient tenement ie that so long as the owner of the
dominant tenement can exercise fully the right which has been
-granted to him, he must not be allowed to interfere with the

right of the owner of the servient tenement to use his farm in a -

reasonable manner. The owner of the dominant tenement must not
be allowed to curtail the rights of ownership of the owner of

‘the servient tenement more than is necessary to enable him to

enjoy his servitude. Where once there is an established right,

that right should not be interfered with and the court should

not allow the owner of the servient tenement to do aught that
i - would materially affect the rights of the dominant owner

but ..... where the owner of the servient tenement can use his -
property to his own advantage, and by such use in no way
prejudice the rights of the owner of the dominant tenement, he ..

\should be entitled to do so".

In yoﬁschenk\vv van den Berg(ls)

 rights, three general rules were applied, namely that -

I. a servitude is exercisable only —so far as the needs of the

dominant tenement demand;

. . 2. 1its user ié td be within reasonable limits;

3. the owner of the servient tenement is not presumed by a grant of

Q.VSeryifbde to have renounced the right of using his own property

: except in so far as that user is inconsistent with the servitude.

e

The -case further held that the ‘owner of the servient tenement cannot'

.-depréciate orAdiminish~the pasturage by the erection of permanent"

(16) 1912 TPD 321.

° .
another case on grazing

g
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‘obstructions such as buildings.

Both the. above decisions were considered in Badenhorst v

ﬂJoubert(17) and Wessels, J. held:

SNt js-a fundamental principle of our law that a servitude has

to be exercised civiliter modo and therefore if a person has the
right to graze an undefined number of cattle on .his neighbour's
farm, he cannot turn on to that farm such a mob of cattle as to
make the farm useless to his neighbour. It has already been
decided in this court that although the rights of an owner of a
servient tenement are curtailed by the existence of a servitude

-of grazing, they are not diminished to such an extent that he

cannot utilise. his own property".

lThe~courts have over the years frequently been called upon to

decide jbetween the conflicting interests of the holder of the

mineral rights and of the owner of the land. The ramifications of

the ‘judgments1 in the three cases dealt. with hereunder were

considered to be of such importance that in 1946 the "Witwatersrand

_LandfTif]és-Commission was appointed to inquire into and report on

~ the then position in regard to the development of or better

uti1isafibn of toWnship and farm land, not proclaimed under the Gold

Law,_\fo;t5re§identia1, governmental, industrial or agricu]tura1

e

'purpdses, where the mineral rights in respect of such land were held

by some person other than the freehold owner. It was further charged

p— -

(17) 1920 TPD 100 at plo6.

B
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to inquire into "what changes, if any, were required in the existing
]aw for the purposes of facilitating or controlling" such
\development and for regulating the rights of the parties

‘respectively concerned. "(18)

In Transvaal Property and Investment Company Ltd and another . v

South African Townships Mining and  Finance Corporation

Limited19) -
L Schreiner, J. said -

"Mr- Stratford argued that where the mineral rights reside in a
different person from the freehold owner there is necessarily 'a

conflict of rights in regard to the user of the surface, that.

~ prima facie, the owner is entitled to the unlimited use of the
" surface and that before he can be prevented from using it in any
way. the holder of the mineral rights, who has but a quasi-

~ servitude, must show either an express or implied term in his

‘grant limiting the rights of the owner or, at least, that there

" is in any particular case a reasonable necessity for giving
~priority to the holder of the mineral rights. This argument,
though attractive, is, in my opinion, unsound. It is true that
both parties have the right to use the surface and that there is
‘thus a measure of competition between their rights. In the
"..absence of any present or immediately contemplated prospecting

"~ .or mining operations at any particular place the surface owner

could cultivate the land or even erect buildings thereon. For
* the rights of the dominus are not to be unduly interfered with.
It is true that they have not exercised (their right to prospect
and mine for precious minerals) since they were acquired and it

is possible that they may never exercise them at all. But there.

is no obligation upon‘them_to prospect at any particular time,

(18) 'Rebort (Pékt I) of the Witwatersrand Land Titles Commission,
-~ . appointed under Government Notices Nos 92, dated 11lth January,
. 1946, and 1733, dated the 16th August, 1946.

. (19) 1938 TPD 512 at p519
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or within any particular period. No user of the surface by the
owner -is defensible which has the effect of taking away the
. right of the holder of the mineral rights, when he decides to do :
so, to prospect for precious metals and if they are found to 1
mine for them. To that extent I think that the holder of the
-mineral rights has, in a sense, priority over the surface owner.
and this is not unnatural, for without the right to prospect and
mine the right to m1nera1s ceases to have any content, whereas
- the right of the owner of the surface to use it subJect to the
~requirements of prospecting and mining has a content, which may .
- . be more or less valuable according to the nature or extent of
the mining operations undertaken".

P Y

,wfthﬂrespect to the learned judge, once a mining lease is granted

'_and"the'land isrdeemed to be proclaimed, or the land is in fact - E

e

brociaimed “the right of the owner of the surface to use it" has in

fact 11tt1e or no c&uttut The rights to use of the surface vest in .

GRIEMEY N AR A

the State and on app11cat1on the land owner might be granted a

surface_r1ght'perm1t for purposes other than mining whilst, he is in

: additionﬁéntit1ed to the paltry sum of R1,50 per hectare for every

‘surface right permit granted to another person for the use of the

1surfa¢e of hfs‘Tand.

Py
~=

¢P~‘.

N o

b At7p521f4 522 the learned Judge considéred the form of relief to |

3Which the Applicants would be entitleq.and said:

L -

_ "This brings me to the question of the relief to which the

.=, -applicants are entitled. Mr Stratford contended that an
-~ interdict is a discretionary remedy and that in this case the

applicants should be left to an action for damages ......... S -

. Here, it was contended the rights of the applicants are, on the
evidence, of insignificant value and in the absence ofF any

.- evidence that the applicants intend withkin any reasonable period ,

‘v’ﬁ?u ito exploit their rights an interdict should be refused. There N i
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.- -is considerable force in this argument but in my opinion it is
" not entitled to succeed. ....... to compel the applicants to

give up their rights in return for damages assessed upon a -

*" necessarily incomplete investigation seems to me to amount to

- confiscation. . That the probability is strong that no payable
minerals will ever be discovered under this land seems to me to :

be beside the point. A person's property is. not to be

interfered with or taken away with impunity because it is of '

Jittle value".

" In this case it was held that the holders of the mineral rights

-iﬁ”feépeCt of certain unproclaimed land lying to the north of the

.

*thannesburg municipal area, which it was proposed to include in a

| new township to be known as "Bryanston", were entitled to an

interdict, ﬁn]imited fnviuration restraining the respondént company,

~‘'the owners of:the freehold, from establishing a township on such .

1and;'on the ground that the establishment of the township would

' deprive the-app1jcants of any effective exercise of their mineral"
. ?ights, notwithstanding that the freehold owner showed that the
"] ﬁrdSpéct'.of finding payable minerals in the land concerned were

~_extremely remote-

-

T oo

7

-~

was an‘»appea1 from a decision given by Schreiner, J. in the

i?RitWateksrand Local: Division, in a case where JCI, being the holder : 

~

120) 1943 AD 295.

.Nolte v Johannesburg Consolidated Investment Company Ltd(zo)v
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- of the mineral rights in respect of seven portions of private
unproclaimed land had applied for an interdict, restraining the
respohdent, Nolte, who was the owner of an area of land included in

one of the seven portions, from proceeding with an application for

o the establishment of agricultural holdings on a part.of his 1and,:

Therefwas an important distinction between the facts of this case

~ and those of the Transvaal property case, in that prospecting.

i

o oberations. already carried out by JCI afforded strong proof that -

gold existed, probably in payable quantities, under the area whicﬁ
UL'No1te proposéd io lay out as agricutural holdings. The dispute wds'
" ’as to whether further prospecting would Se necessary and whether the:

~ reefs under the area were at depths so great that no restrictions of

\ .-

: many kind would be imposed on the undermining of surface:

’improvementsr_lt was held that a prima facie case had been made out . -
that‘furthér prospecting would be necessary and that the ho]der'of 

‘ ,m{ﬁeré1 }fghts'wbu1d continue prospecting in the not distant future., 
- Schfeiner, J. 'a1§o found that if agricultural holdings should bev
»jesfabiiéhed; pfgjudi;e to the applicant company's prospectTng rights
_.youjdlséijikely to resujt in several material respects. An interdict

- Qas theféforeA,granted, leave being reserved to ‘No1te to bring an 1

- action within one month to have the interdict set aside. It was held

on éppea]‘that under the circumstances an -interdict had been rightly

. granted, but that, in view of the dispute, the order should be

altered fo one .restraining Nolte from proceeding with his -

qpp}icatidn for the establishment of agricultural holdings or from.

F R T T I
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B dispoéing of such holdings to third persons, pending an action to be

“instituted by the applicant company.

T1nda11 J.A. who delivered the Judgment “of the Appellate

) D1v1s1on, stated at p306 -

"It is not nécessary or advisable to attempt a comprehensive

statement of the circumstances in which the Court will assist -

the holder of the mineral rights, but I think that in general,
changes in the use and physical features of the surface which
will materially interfere with exploitation of the mineral

rights will entitle the holder of those rights to relief unless
the changes are no more than ordinary way of using the property, -
having regard to the user at the time when the quas1 servitude

came into ex1stence

'The quest1on raised by the arguments I have outlined- is
.~ obviously one of great importance to the gold mining industry
-.and to the owners of land who have parted with mineral rights.

If the general proposition applied by Schreiner J. ..... is’

correct, it will have far reaching results on the surface rights

-7 of 'such owners for it makes the user of the land at the date
- . Wwhen the mineral rights were severed from the title to the land
~"a factor, and it recognises a right in the holder of the mineral -

rights to prevent proposed changes in such user which will’

- materially ‘interfere with the exploitation of the mineral

.rights.. In the Transvaal property case it was held that,.

‘although at the date when. the holder of the mineral rights

'_f-\approached the Court no prospecting had yet taken place on the -
~- land and the evidence showed that the prospect of finding -
"payable minerals was extremely remote, the holder of the mineral -

‘rights was entitled to an interdict. It may be that the
decision :in that case went too far. The effect of the severance
~of title as regards precious.metals is that the holder of the
- mineral rights steps into the shoes of the dominus in respect of
the rights -to precious metals conferred by the Gold Law. In

such - a case with as much reason as in the case of base metals, -

- it seems to me that common law principles must be applied in

" ‘reconciling the conflicting interests of the holder of the..

mineral r1ghts and the owner of the 1and“

- ?At p316-3i7 Tindall, J.A. dealt with the relevance of the principles

‘appHcab‘Te to grazing servitudes in relation to the conflict of

FET
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“-x_'interests'between land owner and mineral right holder and said -

!

"The cases dealing with grazing servitudes do not afford a true

analogy, " but- T agree with Schreiner J that they help us to
ascertain how to approach the problem of deciding between the
owner and the holder of the mineral rights in a conflict of
interests that may arise where the owner of land has parted with

the mineral rights. The 1ikelihood that minerals exist in °
payable quantities in the land in question may also be an.

important: factor. That being so, the facts in each particular

case must determine whether the Court will come to  the
assistance of the holder of the mineral rights. But I wish to

emphasize that from this view of the rights of the holder of the
mineral rights it does not follow that, by refraining from

prospecting,” he can hold up for an wunlimited period the.

development of the surface by the owner of the land, whether

such development be in the course of the ordinary use of the
land (having regard to the user at the time of the severance ofr_

title) or not“

It appears that the Appellate Division, while agreeing ih’i
substance w1th the main conclusions reached by Schreiner, J.
“; _qua11f1ed 1n"the following important respécts some of the views

. " expressed bylhim_in the Transvaal property case and in the No]tel‘

‘case, viz - . -

(a)° The Appellate Division expressed doubts in regard to the

- princip1e' that the holder of the mineral rights was

entit]edy to an ’inte%dﬁct_ even if, at the date when he.
B ;apprdacheg the Court no prospecting had taken place and

" evidence ‘showed that the prospect of finding payable -

 minerals was extremely remote.

R R

| (b) The general proposition that "in general changes in the use

" and physical features of the surface which will materially

§7 &S Lt kot ety ol SRS
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‘7. ihterfere with the exploitation of mineral rights, will

‘ ;f;y _changes are no more than an ordinary way of usihg the

" ﬁ'ikf i property‘.having regard to the user at . the time when the

'f< .;/'quasi-servitude came into existence", was not accepted as
© correct.

- “(c). The - remark at the end of Tindall, J.'s judgment, to the

».".effect .that the applicant company, if it succeeded in the

_j,fun*ﬁfaétion to be brought, would not necessarily be entitled to

;»A1an interdict wunlimited as to time must be noted as

' siénifitant as to the discretion to be exercised by the

”';*tfﬁ:trjaf court - deciding as to the degree of relief to be

C;js:*-? gr@nted”to a successful plaintiff in a case of this type.

/

“A judgment was, ' however, ultimately given granting JCI a

‘/perpefua1f_ihterdict restraining Nolte from proceedfng ~with the

B .establiéhment-of agricultural holdings on his area of land.
\ . L ) . _:}‘ s ’- ' )
;f< A,¢ohf1ict situation was-again brought beforé.-the Court - in the

q(el)

case of Zuurbekom v Union Corportion Limite where generd]

-

‘ ‘princip1es taken from the above two cases were again quoted and

P s Senmrl e A, e el SRSTeT s at

~

(21) 1947 (1) SA 514.-

S ﬁ%:;3~'éntit1e the holder of these rights to relief unless the

Ty

ey

AT

T

4F

}
;Y

e

_



\'.

’ fails to do so within a reasonable period.

(22 Ibid, psdz.
(23) 11962 (2) SA 151 (T))
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: abp]ied, Fellowing the decision in Nolte's case, the Appellate
Division,Confirmed an interdict for eight years preventing the owner
Af;of'the'1and in question from laying out agricultural holdings. To
this extent the decision involved no new princib]es The Judgment
lfdoes however contain several passages dealing with the question of
i whether ‘the holder of the mineral rights forfeits his right to an

'interdict _if he does not prospect .and prove the existence of

minerals within a reasonable period of t1me. The judgment suggests

’,.ithat,such a quegtion could only arise when there is doubt as to the -
- existence of payeb1e minerals. Once the prospect of discovering
~_minerals in payable quantities has been established there would )
Arappeaf to be.né-basis for suggesting that the holder of the minera1‘

rights can be compelled to mine on pain of losing his rights if he -

(22)

However, in yet another case based on similar facts Yelland and

Others v Group Areas Deve]opment Board(23) the matter at .issue was

}hqt“no prpspect1ng had taken place and the applicants' expert. was

-~ unable to express an opinion as to whether the minerals on the land
had ény substantial value. All he cou]d'say wés that he believed

"that_the‘farm was underlain: by the Witwatersrand system and this
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a“-being so, the possiblity that minerals in payable quantities did

exist, could not be ignored. The court interdicted the respondent

for a period of three years from proceeding with the establishment

- of a“tqwnship, this period being regarded as a reasonable period .

‘within’ which to afford the applicant an opportunity to determine

whether ‘or not minerals existed in payable quantities ie the

finterdict was granted. on the negative basis that "there is no

 positive proof that minerals do not exist there in payable

W (24)

: The cd$e law does not provide any guidance as to the extent to

which an applicént for an interdict is obliged to prove. the value or

:;%_potenfiai vaTue,of minerals underlying the land concerned or even
. Whether He is obliged to prove the existence of minerals at all. In
l,fa&f %t“hbu1d'aﬁpear that all that needs to be proved is that ihe
_ 1iké1ihood of the existence of minerals in the 1anq cannot be ..
:fofajTyLexcludep; M.... an applicant need'probab]y go no. further

’ than tB?fshpw that the right which he asks the court to protect

has .or may' have some potential value, but not necessarily any

§dbstantiél' value. ... It is not necessary for the applicant to

- establish a material present value attaching to the mineral rights

. held by him; ... he need go no further than to satisfy the court

" (24) Ibid, pl56G. - cene, .
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that there is a prospect of turning the mihera] rights to account;
v (25)

"whether by -exploitation or alienation”. It is submitted that

this is a moét unsatisfactory state of affairs and that some minimum
'”:'requfrements should be laid down without proof of which no
application for an interdict should even be considered. When the

1ehgth of time involved before reaching proclamation of a township

“is considered, it appears incongruous that a potential township ‘

developer,  for examp]e; should be paralysed, in the exercise of his

~surface rights, :for a period of, say, three years, only to find at

“the end of that period that minerals in payable quantities do not in

’fdct éxjst. By this time, too, the property market may have changed

to his detriment and the anticipated profits may no longer justify
'fhe'estimated capital outlay. The estimated time of commencement of

proSpecting,oberations should also be taken into account with a view

" tohpérmifting‘other developments if the first appears unlikely “in

: the’foreseeéb]e future. Two further aspects were not dealt with in
_‘"fhiS‘jqument:';f

Yo,

~o

~was to be laid out was relatively small in proportion to

N 1; * The respondent -alleged that the area on which the township -

K

the total area of 1land 'subject, to the 'reservation of

- mineral rights, and that therefofe applicants could proceed

~

- (25)' Franklin, B.L.S. and Kaplan, M., op. cit., p130.

4
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"with their prospecting and mining operations undisturbed.

‘However this allegation was not substantiated. Had this.

aspect been discussed some basic principles could have been
1aidﬁ down as to the degree' of interference which is

“necessary to found an action.

2. The court did not deal with the question of what is.

*.. considered to be a reasonab]e‘length‘of time necessary to
estéb]ish whether or not minerals exist in payable
. quantities.

/
k4

(26)

S The Case-of Hudson v Mann and Another concerned a dispute

bétWeen the holder of a notarial mineral lease over portions of a

farm, .who sought an order restraining the freehold owner from )

* preventing him from having access to a shaft sunk on the property
7ahd.u§ing it for- prospecting and mining operations. Malan, J. in

ihe cou5§g of his jﬁdgment had this to say at P488 -

NN

- ... When the owner's are able reasonably to enjoy their
- respective rights without any clashing of interests no dispute
~is, as a rule, likely to arise. The difficulty arises, as has
happened in the present case, when the respective claims enter

into competition and there is no rocm for the exercise of the

rights of both parties simultaneously".

~

- (26) 1950 (4) SA 485 (T).

‘m:”‘.
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‘The principles underlying the decisions appear to be that the
'grantee of mineral rights may resist interference with a reasonable
exercise of those rights either by the grantor or by those who
iécqufﬁe title th%bugh him. In case of irreconcilable conflict the
use of thé' surface rights must be subordinated to mineral
!_exploitation. The 1learned judge does not appear to support the
>'Astatement"that in case of irreconcilable conflict the use of the
surfacé rights must be‘subordinate& to—minera1 exploitation', by any
d%réct ‘authority .br by any analysis of the Jjuristic nature of

“mineral rights. The statement is probably too wide in that it does

not make mention of the fundamental right of an owner of land to

support frbm‘ the subjacent and adjacent soil subject to any

'bontractual dérogation from that right.(27) Where the rights of

‘the 1and owner .are affected to the extent that they cease to have

content and béaring in mind that the mineral right holder is obli ged

7/

to-ﬂexércise' his rights in a manner least injurious to the land

‘ 6wner; the latter would be entitled to apply for an interdict even

'fhougthe may“not'be able to establish any irreparable injury, and.

it seems that the fact that he may have a femedy by way of damages

is no reason why he should not be granted an interdict - "Where no

_proper assessméntvof damages is pdssib1e and where consequently no-

S

(27)':Coronétion Collieries v Malan 1911 TPD 577 at p586

)-...._..wm
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: pkotection can be afforded by an award of damages it seems to me

‘that ‘the only apbropriate relief is an interdict".(ze)

'Thé_jUristic nature of mineral rights is important as the legal

_ _consequences attaching to any particular kind of right are

" determined by the juristic nature of such right.

Abespite' Appea] Division decisions to the effect that mineral

rights constitdte‘ personal quasi-servitudes, the Courts have

_expressed this view, with respect, with no certain voice, always

cautioning that the concept is subject to this or that modification.
The better vieﬁ'appe;rs to be that of Brink, J. expressed in the
case of Ex Parte Pierce and Others(29)

poinfed out in our case law that it is not easy to find the exact

Juristic niche in which to place a reservation of mineral rights.“lg

) yaﬁ:Vuren and Others v Registrar of Deeds(30) Innes, C.J. referred
f to them as persona] quasi-servitudes. He pointed out fhat mineral

'r1ght reservat1ons were not praedial serv1tudes because they were

~

: ‘not const1tuted in favour of any praed1um, and they differed from

Yo e

- (28) Transvaal Property and Investment Company Limited and Another

v “South African Townships Mining and Finance Corporation

L1m1ted - 1938 TPD 512 at pp521 - 522.
‘129). 1950 (3) SA 628 at p634.
(30) 1907 TS 289.

- .“It has been frequently

P R Y
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‘ pérsona1 servitudes inasmuch as they did not terminate with the
death of the holder and were freely assignable. There can be no
doubt, however, that a grant of mineral rights confers real rights,
because it gntit]éé the holder to go 6n to the property to search

for minerals and to remove them. There is clearly a subtraction from

-the full dominium of the owner of the land concerned. One could say'

that mineral rights constitute a class of real rights "sui generis".

The view that mineral rights constitute a class of real rights

-sui geheris and are not personal quasi-servitudes is shared by

several legal scholars namely -

A. "ProfeSSOr - P. van  Warmelo: “The reference to a
quasi-servitude is, with due respeét, an unhappy one. For

the concept of a quasi-servitude was known in Roman law-

-already in the case of the so-called _quasi- usufruct of

.._iconsumabTe things".(31)

—

"i"B;“V'Professor C.G. van der Merwe: "Die standpunt dat minerale |
 ;regte saaklike regte sui generis is, is .die aanneemlikste.

- Die pogings om mineraalregte by een wvan die bekende -

-~ ~

(31)- Van Warmelo, 51; "Real rights" - 1959 Acta Juridica p9l.

541
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kategories van saaklike regte in te deel, 1is almal
gv. (32) |

. ‘Professor J.C. De Wet who concludes "Die eenvoudigste
- oplossing is om die regte op minerale éé 'n nuwe kategorie
van beperkte saaklike regte te beskou wat sui generis is en

wat ontstaan het om 'n ekonomiese behoefte as gevolg van

" toenemende mynbedrywighede te bevredig. Hierdie standpunt

~ In Doug1as Colliery Limited v Bothma and Another,

'oneinqige aantal analoé beperkte saaklike regte nie",

het die bykomstige voordeel dat die beginsels wat op

JSerwitute van toepassing is nie so afgewater word dat die

deur geopen word vir die belasting van grond met 'n
w (33)

with'which view the writer associates herself.

(34) although

ﬁfo]]owing the principles laid down in earlier decisions, Neser, J.

‘appears ‘to have, introduced an additional factor to those general

'brincip1és. .Ln dealing with the use to which the surface of land

L.

may befﬁht by the land owner earlier cases had suggested that the

7

(32) wvan kder' Merwe, C.G;, “§ékeré§“ Durban, Butterworths, 1979,
. p4ol. . :

(33) Dé_Wet, J.Cf, "Boekbesprekings - C.G. Hall and E.A. Kellaway;

servitudes",~1943 THR-HR p187, pl92.

(34) 1947 (3) SA 602(T) at p612.

e
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. mineral rights, would be permitted.

-T1nda11

(36)  Ibid, p613..
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test waé‘th§t no change of user interfering with the exploitation of'

(35)
N

uconsidered the matter, inter alia, from the point of view of the

r1ght of support to the surface possessed by the land owner. He

sa1d . ’ -

- "The queéfion to be considered in any case, in the absence of
. ~special provisions, is thus, not whether the owner of the land
- was mak1ng the normal or reasonable use of the surface. But

whether ‘at the time of the grant of mineral rights, it was"
implied that the owner of the 1awd could erect buildings or

other structures on the surface".

4“;And .o

“the owner of the land is obiiged to do nothing on the surface
which would inte.fere _with the holder's right to sever and

- ° remove the minerals".

_If however, one compares this latter statement to those made by

(38) -and Schreiner, J. A (39)

_ rule defining limits on the restriction on the owner's use of
the<surface ..."

~ .

1

(35) Nolte v JCI Limited 1943 AD 295 at p306 and Coronation
Collieries v Malan 1911 AD 586 at p598

(37) Ibid, p612

(38) No]te v JCI L1m1ted 1943 AD 295 at p316

(39) - Transvaal.Property and Investment Co Ltd v SA Townships Mining

and Finance Corp Ltd 1938 TPD 512 at p519.

Neser, J. appears to have

.i..it is. not advisable to attempt to lay down a comprehensive'

41
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“and

"In the absence of any present or immediately contemplated

" prospecting or mining operations at any particular place the

surface owner could cultivate land or even erect buildings

,A‘,_thereon s

1t1

s d1ff1cu1t with respect to accept Neser, J.'s statement as an

abso]ute proposition.

A further interesting prbb]em area is that of the prospectivei

_purc

ééparatéd'and over which an unregisteréd prospecting contract has

~ ‘been

haser of land from which the mineral rights have not beeh'

-purchaser isAaWare of prospecting oberations on the property at the

time

of negotiation of purchase of the property, there is a strong

11ke11hood that the purchaser would be held bound by the contract

' g fThe

~app1

~

pr1nc1p1es enunc1ated in Dhayanundh v Nara1n(40)

1cat1on_1n such an instance, namely -

.. 7a purchaser is bound by an unregistered agreement in terms.
whereof his predecessor in title granted a servitude over the
property ~purchased in favour of a third party or in favour of -

- . another tenement, provided it can be proved.-that the purchaser

- had ‘knowledge of the servitude when he bought". And “"The effect
eee is ... not to suggest that a purchaser who was entirely -

| "'(40)

R -

1983 (1) SA 565 at pS71F and p573C, Page, J.

4granted to a third party. Assuming that the prospective

would f1nd

Ry
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innocent at the time when he bought can be rendered subject to

the doctrine’ by means of knowledge acquired subsequently .

thereto; it is no more than that a person whose knowledge at
the time of the sale may be imperfect can nonetheless be hit by
the doctrine if the imperfections in his knowledge are
_supplemented before he takes transfer - particularly if such
~imperfections .were due to his own failure to make a proper
investigation despite overt indications that it was necessary".

It appears from what has been cited above that principles have

béenilaid down but no exhaustive statement_has been made of what

'indi&idua1 specific rights attach to the rights of either the land

owner or the mineral right holder.

\ :
A conflict between surface use and mining use was once again the

.>Subject matter ‘in the case of Aussenkjer Diamante (Pty) Ltd v Namex '
;(Pty) ‘Ltd and Another(®!) where it was held that “the fons Vet

- origo of ‘the grantee's rights under its prospecting grant is to be'

A‘ fpdﬁd ‘wifﬁin ‘the provisions of the [Mines, Works and Minerals :
‘“”'fOrdfnance 20 of i968 (SWA)] and nowhere else. Conseqqeqtiy, the
‘COnfenf‘and eX;gnt,of the rights and/or privileges of the grantee
'»ugder ﬁzg?prospecting grant are as defined and circumscribed by the
' pfovfsions of the Ordinance". Accordingly, the ]ega] relationsﬁip

5 bétwéen-]and owner and mining title holder was governed so]e]y-by '

this Ordinance and South African common aw principles had no

.application. The _appei]ant, who was the holder of a section 60

‘\

(41) 1980 (3) SA 896 (SWA).
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a.prospecting grant, (which is of 1limited duration in that it is
issued ana renewed for periods of two years at a time), soughf an
«--interdict prohibiting the respondent, the owner of the 1land, from
('.fufther deve]opiﬁg his farm by inter- - alia establishing 1lands,
_"eregting',boreho1es, kraals, buildings and other structures, and
"giviﬁg an- order directing respondent to remove ‘those structures
erected after the date of issue of thg prospecting grant. "It was
c1eaf1y the éppe]]ant's case that from the date of such accrual" (of
rights ﬁnder the grant) “the respondent was not entitled to effect

- further improvements on the farm which could make it impossible,

more onerous or more expensive to perform prospecting operations in

the grant .area":(42) Thus Kritzinger, J. at p900 summarised the

_ dispute as follows -

“""The essential dispute ...., is that the applicant contends that
-the first respondent is not entitled to create or build new
‘lands, buildings, or works which have the effect of diminishing
or nullifying its prospecting (and also possibly its future
" exclusive mining rights under section 61(1) of the Ordinance)
whereas the. first respondent claims that its activities amount
- to<no more than a normal and legitimate user of the farm and the

.. ~first respondent purports to ‘'consent' to the applicant's

prospecting operations, provided it will pay compensation for
any damage done to any improvements on the farm. The applicant
contends that its rights under the prospecting grant have
priority and that the first respondent has no right to foist
such an additional burden on it". .

- -

’

' Krftzinger, J. made the following pertinent observation at p903 -

~

©(42) On appeal - 1983 (1) SA 263 (A) at p269 D.

A
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“The owner of land in South Africa who has parted with the

mineral rights in his land is, therefore, it seems to me,.

"1arge1y the author of his own misery when he gets pestered and

pushed around by the registered holder of the mineral rights.
In this territory mineral rights have always vested in the
State, and hence all operations concerned with prospecting for
and the mining of minerals have, at all material times, been

o governed by statute".

At-p909'kritzinger, J. summarised the position under the South

wést african Ordinance and states that -

".... as 1 see the position, .... here in South West Africa,
under our Mining Ordinance, it operates as follows: In terms.of
Section 67(1)(c) of the Ordinance the owner of private land is
entitled to compensation in respect of operations by a

. prospector or mine owner in respect of the diminution of the.
.surface value of that 1land and/or the total or partial

interruption of the right of occupation of that land. But such
compensation, in my opinion, would accrue only from the time
when the  prospector actually causes the diminution of value or

-.the total or partial interruption of -the right of occupation.
-According to the construction favoured by Mr Schutz, the
~landowner is doomed to a state of twiddling his thumbs, not
" knowing whether the prospector is ever going to prospect the
- area in question. He is, therefore, expected by the applicant
“to await the pleasure of the latter and thus to allow his land

to 1ie fallow at his own expense and to his own loss. This
naturally would be a very happy position for the prospector but
hardly -one .of -justice and fairness towards the landowner; and,

~as=l read and understand our Mining Ordinance, I am satisfied
~ that such was not the intention of the legislature”.

The 1learned . Judge concluded by expounding the philosophy

underlying the South West African Ordinance and said -

“I am .afraid that 1 am left with the impression that the
applicant ..... seems to labour under the misapprehension that
its rights are at all times of paramount importance and that
they are also at all times entitled to precedence over those of
the Tandowner. This I do not think is the intention of the
legislature as expressed in the Mining Ordinance which contains
‘many more restrictions on the prospector than on the landowner".

[ T
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The court held that, on a proper interpretation of the

_ provisions df”the Ordinance, the respondent was free to deve]op.its
' property until such time as the appe]]ant wished to prospect. The
‘application . was dismissed with - costs. _ On appea1(43)

‘Van Heerden, A.JiA. stated -

“If_ appears to me that in endeavouring to equate exclusive
prospecting rights under the Ordinance with common law mineral

~rights Counsel for the appellant ignored a very important
~distinction between the two classes of rights. The distinction

is this: The holder of mineral rights may exercise his right to
prospect at any time in the future whereas the rights of the

_holder of a prospecting grant are limited by the duration of the
grant. It follows that while a holder of mineral rights may
‘have a legitimate complaint against an extension of the use of

- the surface which may detrimentally affect prospecting at an’
-indefinite time in the future, the holder of a grant has no-

- ground for complaint unless the extension may prejudice such
. prospecting operations, as may still be carried out during the-
,cont1nuance of his rights"”.

" -The decision of the court a quo was confirmed. Section 18 of

’

" the Ordinance prohibits interference wifh surface improvements, such

'as ‘cultivated. lands or buildings, by prospecting 5nd. mining

'operations,.unTéss the land owner's consent thereto is obtained; -

\ " whilst section 67 (1) entitles the land owner to claim compensation

r "(a) damage to property on, or forming part of, that land, (b)
" diminution of the surface value of the land, and (c) total or'

part1a1 interruption of the right of occupation of the 1and,"_.s

"resu1t1ng fron such prospecting or mining operations. If the land

(43) 1983 (1) SA 263 (A) at p274 H.

.1;
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.iownér and prospector or mine owner have not entered into a written
agreement defining their respective rights, theﬁ either party has
the right to apply in writing to the Mining Commissioner with the
‘request that the dispute be referred to an Adjudication Board for
determjnation of the conditions subject to which each may exercise

(44) Once the

his rights, and the amount of compensation.
compensation has been determined the land owner's consent is deemed
to"have been given, as contemplated in section 18(1)(b). The basic
issue between the\parties was whether the land owner was entitled to
JeXténd the process of cultivation to those areas of the land not so
cultivated at the time of issue of the prospecting grant, and to
~continue erecting surface improvements of the nature referred to in
section 18(1)(5) after the commencement of the grant, both of which

jactivitieé Qou]d have the effect of extending the‘ ambit of the

_prohibitions contained in section 18(1)(b) which would only cease to

- -be operative by written consent of the land owner. It is clear that

the land owner would not give such consent without payment of

-

compensation. _ \

" The issues in this case were of course decided on the basis that
a prospecting grant is only of Timited duration, and therefore left
~open the interesting question of whether the resolution of a diépute

in regard to a mining right of unlimited duration would have been

(44) Sections 68(1) and 68(5)(c). - ‘

|
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decided on sfmi]ar grounds having regard to the provisions pflthe
-bfdinance. Does the Ordinance in fact permit the» land owner to
contfnue developing the surface of his 1land during the period
bei&éen the inceptidn of prospecting or'mining rights and the time

when-the prospector or mining title holder indicates his intention.

FEY

to prospect or mine on the land in. question? Counsel for the
respondent put forward the following, very 1logical and equitable.
submiséibnS'on behalf of his client "(a) .... a particular grant
are& .can be very. iarge, thus requiring a considerable time for
<Aprqspectin§. In such circumstances, the effect of the first

interpretation" (the prohibition against prospecting in section

4y

18(1)(b) only applied to land so used at the time of inteption/of _
the gkant) "wqd]d be to restrict all development over the grant
 area'For an ‘indefinite period and would, in effect, amount to
,1éxpnopriatfon wfthput compensation. (b) the proviso to section 66
ciear1y ehvisagés the erection of buildings aﬁd enclosures and the

‘cultivation of land within a grant area after the commencement. of

4

the grdng:n (c) -section 67(1)(c)(iii) envisages the interrupfion of

“the right of occupation of the surface owner by the activities of.f'

n(45)

the. prospector "where existing rights are terminated or

‘adversely affected by statute and two interpretations of the statute

, qré bossible, that interpretatio;‘shou1d be adopted which is least ,

"Burdensome to the person affected".

— o
. .
- {en

(45) 1983 (1) SA 263 (A) at p267 and at p268.
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. :South Africa, are also a vital part of the economy, a more equitable

-_'affempting to adapt principles inherited from the State of Holland
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It is to be hoped that should the question ever arise as to

whether the Ordinance does in fact permit a land owner to continue

developing hfs'1and until such time as the prospector is ready to

prospect or continue prospecting, it will be decided in the

“affirmative.
Could it ‘be that in:South West Africa where minerals, as in

balance has been struck between land owner and mining title holder ;
by simply recognising mineral rights as a manifestation of modern .

~ times and legislating accordingly as the need arises, without

"'.whére7minera1s never have and probably never will play a vital part
_ in the economy? Furthermore, if it is averred that our system is'

- Roman Law based, then it would appeaf from the paucity of material

évéi]ab]e_to us on the topic of minerals, that they were in any

eéent_élugys regarded as an imperial monopoly and thus governed by

ﬂ-statufo?y' decree and not principles of comﬁon law the mantle of

' whiph never quite seems to fit the size of the problem involved.

b -~

""Thevprinciples evolved as a result of the above céses and others

foh~similar'1ines have to a degree been modified by the‘introduction
of the'Expropriation‘bf Mineral Rights (Townships) Act 96 of 1969,

and the Mineral Laws Supplementary Act 10 of 1975, as discussed

above. These two Acts have for all practical purpdses resolved -

4y
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~(a) the condition of stagnation reached where the freehold

‘owner desires to use his land for township purposes and the

- holder/s of the mineral rights refuses altogether to

" “entertain such proposal, pdre]y to retain his rights

- unjeopardised, or if willing to consider the proposal at

all, demands an excessive sum of money in return for his

consent, where not only is the possibility of mineral value

shown, on expert evidence, to be remote, but he appears to

have no. intention of exploiting or turning to account such .

" minerals; and

(b) the - unhappy situation of land owners where mining

‘actiyities render the surface of the land, or the remainihg_

portion not used for mining, ‘unsuitable for ‘farming

. _purposes.

" Possibly, the most interesting of the range 'of_ conflict

%itUatigps is the question of the obligation of the mineral right'

holder 'fb provide subjacent and lateral support; whether that

-ob1fgation extends only to land in its natural state; the duty of

~this support in relation to particular activities viz: dewatering a

mine,f open-cast mining, 1ongw;11- mining and pillar extraction; 

'pp]]ution; and finally the effect of severance of mihera] rights

from\theAffeEhold,‘on preservation of the environment. In view of

| the considerable reliance placed.on English law in regard to support'f

énd subsidence, it might well be apt to reiterate here that although

'Eng1ish law recognizes ownership of horizontal strata, South African

law does not. A1l this will be dealt with more fully in Chapter III.

e et R A e
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J”.Chapter I11 -'The Duty of Support

It i§ a fundamental principle of our common law that the holder

'fof mineral rights is obliged to exercise his righté in a reasonable

manner. This does not mean that the holder of the mineral rights is

obliged to abstain from any operation necessary for the purpose of

minihg,’merely because it may interfere with the interests of the

~ land owner. It meré]y requires that he may do'whatever is necessary

_for;the'pUrpose of his mining operations in such place and in such’
~manner aS'wi11,Be least injurious to the land owner, regard being

had to the exigencies of mining. Thus in Texas Co (SA) Ltd v Capé

~Town Municipa1ity(1)

holder of "a servitude must exercise his right "in a reasonable

'manner, that is, with due regard to the interests of the servient

bpropérty~and its/owner" quoted Van Leeuwen "as saying that. 'rural

o serVitUdesf "mu;t be exercised properly and with the least damage or

~

" inconvenience to the res serviens". Applying this principle to the

case of a railway siding, which was_the subject métter of the above .

‘case, he said - ‘ e P

(1) 1926 AD 467 at pp474-475.

'Innes, C.J. after pointing out that the:

o b
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~ "Just as the holder of an ordinary servitude of way must select

his route so as to cause as little prejudice and inconvenience
as .possible to the servient property and its owner, so the

- holder of a servitude of "siding-way" must so construct his line
-along the defined route as to prejudice and hamper the servient

holder", Schreiner, J.A. in Kakamas Bestuursraad v Louw

.”:'the

owner as 1little as possible in the 1legitimate use of his
property ... the right of way is his, but in taking the steps’

necessary for its exercise he must respect the interests and
convenience of the owner of the land. In deciding between two

methods of construction, both reasonably practicable, a regard =

for those interests should be the paramount consideration".

As Eegards the "standards to be observed by the servitude .

(2)

fo]]owjng observations -

“The more precise the description in the grant of the ways in
which the servitude is to be exercised, the less room there is

for complaint on the ground that it has not been exercised -
- civiliter modo. By their agreement the parties may fix or. -
indicate what is to be deemed to be a proper use of the
servitude. But, agreement apart, the standard to be observed by -
the servitude holder does not depend on his technical knowledge. .
or expertness. If he underestimates the risks of inferior design
or unskilful execution, because he is ignorant of such matters
this does. not relieve him from liability. Nor, of course, will- -
. he be relieved by the fact that the owner of the servient =
property is likewise ignorant and so does not stipulate that the

l_desigp and execution shall conform to proper standards".

rights in a reasonable manner is that the holder of the servitudé:_

" may

express or implied terms of the servitude.

(2)

(3)

Agotﬁéf‘éspect of the holder of mineral rights exercising his 

not increase the "burthen" on.thé servient land beyond the

(3)

1960 (2) SA 202(A) at p218.
Vaq Heerden v Coetzee 1914 AD 167 at pl72.

made. )

4N

44

_?su

FEY




6789A/7965g/GEN : 121.
850705

' ”Halsbury(4)

"Owners or occupiers of land are legally entitled to use or occupy

~ their land for any. purpose which in the'ordinany and natural course

of the en1oyment of land it may be used or occup1ed «.4" Although

our courts have rejected the view that the English Taw doctrine of

"nuisance" has been incorporated in our law, they have nevertheless

'i.}éaffirméd the doctrine of ordinary user as being that of Eng]ish'

law. Thus in Levin v Vogelstruis Estates and Gold Mining Co Ltd(s)

“'Ward, J. said -

~ "... it is no doubt true that owners of land are entitled to the
use of their property for which it may in the ordinary course of
enjoyment of land be used and are not responsible for the result
of the operation of natural agencies as a consequence of such
natural user .... In our law as in English law, the rule is
subject. to the neighbour's right of support”.

| / Ahd' .%ﬁ_ Regal v African Superslate (Pty) Limited

- Hoexter, J.A. said -

"That ‘i's an unusual and unreasonable user of Bankdrift by the

~defendant and, in terms of the judgment of this court in the

" case of Malherbe v Ceres Municipality +.. the defendant is

b -

(4) Laws of England 4th edition, volume 34; paragraph 317 pl08.
.'(5)_ 1921 WLD 66 at pé68.
_.(6)‘ 1963 (1) SA 102 [AD) at pll4.

defines 'Ordinary user of property' as follows -

(6)

RS

PR




Vv

"~ 6789A/79659/GEN 122.
- 850701 :

“1iable for any damage caused to Tweefontein by such user" and

further on .... “his liability is not based on any negligent act-

or omission but simply on the wrongful user of his property ...".~

In‘Ha1sbuny(7)

as follows - "The right of support is a right to have the surface

" Kept at its ancient and natural level. It is not an easement but a-

natural right incident to the ownership of the soil. The right of

supbort arises on the severance of the surface and the minerals. -

Thus, the Tlandowner- may, on severance, by apt words convey the

,;f minefa]s with the right to let down the surface in working the
» minerals, or he may by means of exceptions and reservations of

minergls and .powers of working them grant the surface so that tne

\

, Iright of support:does not arise at all .... The right of support is

independent ofi the nature of the strata, . or the difficulty of

l bropping up the surface, or the comparative values of the surfaqe
- and’ﬁhe mfnéra1s. It is impossibie to measure out degrees to which
"the right may extend. The surface owner's right is, therefore, not -

modified' by the fact that the obligation not to cause démage by

subsigenééfrehders the effectual working of the underlying minerals

.impossible, as where the extent of pillars necessary to maintain the -

-

surface undamaged is such as to make the remaining minerals

unprofitab]e"to work. There is ~likewise _no modification of the

oo

i

~

:(7)' Law$ of_England, 4th edition, volume - 31, paragraph 47.

_the 'Nature of the right of support' is defined

P
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"mine owner to enter upon the surface,
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surface owner's right where the supported tenement contains strata

" of an unstable nature which shift or escape and cause subsidence if

.« the adjoining owner excavates on his land".

~Then -in paragraph 48 'Limits to the natural right of support',

B it is_étated that "the natural right of support is not an interest

~in the subjacent mines sufficient to entitle the surface owner to

insist' upon"the minera1s remaining unworked. The owner of the

. minerals is entitled as an incident to the enjoyment of his property

tb{ get his minerals in a usual and proper course of working
consistent with leaving support, the minerals may be worked out

completely prOVidéd ade ucce artificial support is substituted".

Ih',panagraﬁh 52 - 'Support for artificial structures' it is

" stated that “"there is no natural right of support for that which is -

‘artificially constructed on the land; such a right cannot exist ex

jure naturae for the thing itself did not so exist ...

- in paragraph 182 - “Express and implied rights of workingf it is
' stated‘that “... Prima facie there is incident to the ownership of

’ mines, szject3to planning legislation, power on- the part of the

to dig pits and get minerals,

-~ -

~to drive shafts vertically through an upper seam, or to make
| undergrbuhd communications through a vertical bvarrier separatingt

excepted4 mines. HGWever, the power to win and work will

o

-anq finally

A
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~ Thus in Coronation Collieries v Malan

6789A/79659/GEN 124.
850705 -

" not be implied. if the process, as in the case of quarrying, will be

destructive of or permanently injurious to-the surface. Such power

“Y7Wil1 only be conferred if the instrument of severance grants the

liberty in clear and unambiguous language". -

(8) Bristowe,‘J. stated:

"By the grant of the right to work the minerals he (the 1land

owner) does not lose that right of support, unless there is
~ something in the instrument containing the grant, inconsistent
~with the continuance (of that right)".

This appeafs to be a very strong suggestion that a mere severance of

the;minera1'rights from the freehold is not in itself sufficient to

- give to the holder of the mineral rights, the right to destroy or .

permanently to injure the surface.

/

© -~ The -legal consgﬁuences attaching to a particular kind of right

are"geheré11y défgrmined by the juristic nature of that right. As

can be seen from the quotations from case law cited above, our

" difficulty in finding an appropriate juristic niche" in which to

p1acé the'right to search for and win minerals. However, it seems

- now, in’ view of the various Appeal Division judgments on the.

‘\

~(8) . 1911 TPD 577 at p586.

/

~ Courts have, by their own admission "experienced considerable .

4%

iy
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subject, that the juristic nature of the right to search for and win

minerals is that of a personal quasi-servitude, the better view,

with respect, would be to regard it as a real right sui generis. As

a result two genéfa] principles have émerged from the decisions of

.ﬁ_(a) -rights to minerals are real rights, and

-~

"Qith servitudes, but also differ quite radically in certain

' respects-from both personal and praedial servitudes.

-The'princjble of lateral support appears to have entered andA
;becomé_entrgnched in our case law without a fanfare and, in the
: cri;ica]!qpinion“of many of the writers on the subject, without any
. Ebbarent.¢arefu1_consideration. Thus 'MiltonA states:(g) “The right
" of ‘léterél sdpport to land is one of the so-cai]eq natural

- 3ervituggs cevi-- TO regard the right of lateral support as a

S

sérVitude, or in the words as a right in the supporting land, would

lead to certain consequences. For instance, the .right would exist

“:only in-regard to the land itself and not in respect of artificial

R e

(9)  ‘Milton, J.R.Ly “"The law of neighbours in South Africa",

R “Thesis, Durban, 1965, ppl99-200.

€\

AN

(b) rights to minerals have certain characteristics in common

F

"4
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: erections'on'the land ..... Further, if the right be regarded as a
= serv1tude any violation of it would be dealt w1th by proprietary

‘ remedles The wrong would arise from the withdrawal of support and

* Siﬁnot from any damage which such withdrawal wou]d cause. and as a
. result prospect1ve damages could be awarded. It w111 be seen that a
vzsihumber-bf these consequences are reflected in our law. Conversely 3

;hhowever, some of them are not. This is because there is a second

' '1theory as to the nature of lateral support which does not regard the i

‘ia;r1ght as ar1s1ng fron servitude ... the second theory regards the
‘};‘r1ght to 1atera1 support as a natural right of property, protected

as are suchvother rights by the doctrine of nuisance". [However, our

B S

o Cqurts have ‘specjfica’jy rejected the view that the English law

;ddctrine df nuisance'has been incorporated in our 1aw.(10)] “Thus

T;“fthe r1ght is regarded as being a right in respect to- the supported .
ﬂif1and and not a r1ght 'to the support of any part1cu1ar amount or of ' ?-

_V{fany special character, ‘it is merely a right to enjoy land in its G

. hatura1“ conditien -and to this enjoyment support is 1nc1denta11y.

'necessary Regarded ds such there are certain further consequences :

o4 b

__vQ.The right wou]d for instance apply equally to land and buildings on :
the land. V1o1at1on of the right would be a strict liability delict.
v*ﬂelt wou]d a1so fo]]ow that it would not be the withdrawal of support-~r

hrbut the~actua1 damage caused wh1ch gave rise to 1iability. The law

2 dre o gesiw A
Pt I SIS NN I

\

-~

hﬂ'(iO);‘Rega] v African Supers]ate 1963 (1) SA 102 AD at 5106.




actfon and that liability is stric

guise of an ancient principle". .
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of lateral support as reflected in Anglo-American and to a certain

--extént South African law, is based on both of these theories. Thus
A':it-wil1 be seen that.the servitude theory is represented by the rule
tthat the ‘right does not app]y to artificial erections on the iand.
‘On the other uand, the second theory 1is represented by. the rules

- that actual damage, not withdrawal of support, is the cause of

e, (11)

-~

-Milton furthér points out that neither the Roman nor the -

Roman Dutch law recogn1sed any specific rules relating to 1atera1
support. He. is supported in this view by Kad1rgamar.(12) who

denial of a right whose existence was obviously not debated as a

Vsubm1tted, appears to be established by an overwhelming absence of

' the\modern-doctr1ne of lateral support for land and buildings must

4

11y M11ton J.R. L., op. cit., p200.

3

aspect of Strict L1ab111tx", (1965), 82 SALJ 210 at p231.

- states:- "It would, ot course, be unreasonable to expect express',
- controversial issue, and the non-existence of wnich, it is .

" ,‘authorlty in support of it"; and at p2l2: "If ... it transpires that

" no such concept was recognised in Roman and Roman- Dutch 1aw. cese

_i'bé recoghised for what it is - a novel concept masquerading in thép.

1(12). Kad1rgamar, L., Lateral Support for Land and Buildings - an

PURp—
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Itvappeafs that the problem of lateral support initially arose

vand>was dea1t with,'§n the context of the working of diamond claims.

,Q%Milton.comments: "As a result of this haphazard working of claims,

;duty of«1atera1 support. However, in Macrarland v De Beers M1n1ng »-

_d1amonds to remove the lateral support of neighbouring claims

_Board

earth (or "reef") began to tumble from higher claims into the lower.

Inevitab]yfloss and damage occurred and the Courts were called upon

&:to.enUnCiate rules .to deal with this unique situation. At the outset
they wereAconfronted with the problem of whether to apply the rules
- of 1etera1 sﬁpport to .1end as existed in other countries or to
Idisregard them in the interest of the convenience of the diggers. .

For - 1t was of the 'very essence of the claim method of seeking -

u(13)

In Murtha v Yon Beek(1 )

was held that as between diggers with adJacent claims there was no

(15).

‘\?support to a neighbouring landowner whose land was not on the mine.

' M11tpn is. justly éritical: "The Court seems to have accepted as
E'axiomatiCe;ne righ% te lateral support. This is the first case which ' |

fstaied epecifically that the right existed inxSOUth African law. The

7

(13) Milton, J.R.L., op..cit., p202.-

(14) 18.A.C. 121,
(15) 1884 (2) HCG 398.

d case relating to diggers 1nter se, it~

it was held that a digger did ove a duty of lateral -

Y

4

{4
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7o

* later pointed out

/.
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"‘lega1 basis for the decision is not clear and it seems as Buchanan J

(16)

©existed". The facts of the leading case on this topic - London and.

‘(Appe11ant)‘1eased certain claims in the Du Toit's Pan Mine to the
defendant (Respondent) The defendant went onto the p1aintiff‘sr
s adJo1n1ng ‘claims to remove a reef which he felt was in danger of
fa]]jng donn into his claims. The plaintiff alleged trespass and f
o1aimed‘damages for disturbance of its common Taw right to lateral
"‘SUpport‘~for‘ its ground. The defendant claimed that the ground
""f removed had become dangerous to the working of his claims and it was :
therefore necessary that it be removed. In the Court a quo Solomon J-
granted Judgment for. the defendant, but the decision was reversed on
appea] and damages were granted. At p88 De Villiers, C.J. said that

'w,1t'was necessary to consider three questions, viz -

e L 7“what is .exact legal position of the defendant towards thei‘

"-p1aintiff'company?“

T L

B Th1s gave a r1ght to dig for and to keep the d1amonds and_ .

prec1ous stones found; and-at p89 De V1111ers C.J. said:

(16) 1n;London and SA Exploration Company v Rouliot 8 SC 75 at'p203ta
.78 sC 75.

the judges merely 'assumed' that the r1ght”

a The answer “to this quest1on depended on the terms of the 1ease_“f

AN
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"for that purpose the claims are subject to a burthen
analogous to a servitude, but instead of the burthen being

“due, as 1in the case of praedial servitudes, to the

proprietor or occupier, as such, of another tenement, it is
due to the lessee or occupier of the claims."

2. "Is the defendant entitled to remove ground from within his own. -

‘c1aim§ without regard to the effect which such removal may have

upon the a&joining land belonging to the plaintiff company?" ie-

"whether such right of removal is limited by any right on the

'-‘pakt of the plaintiff company, as owner of the adjacent land, to v 

$upbort for such land from lateral pressure."

At p90 De‘Vil]iérs, C.J. answered this question as follows:

ﬁThe theory of the law is that the owner of the land owns °

" it upwards to the skies and downwards to the centre of the
earth, but it is obvious that his exercise of the rights of

ownership are practically confined to the surface and its

- " neighbourhood above and below. Even at or near the surface
... < his rights are not unlimited, -for they must be exercised

-~ ©° with due regard to the corresponding r1ghts of the owners
"~ of adJo1n1ng lands"

™~

-

s

After comment1ng on the dearth of Dutch author1ty, he quoteéd at

p91 - 92 the words of Lord Cranworth ‘in "Cdledonian Railway

Company v Sprot(ls)

(18) 2 McQ 449.

4
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"l may add that the subject of the right of tne owners of
the surface to adequate subjacent and adjacent support has,
on several recent occasions been discussed in the English
Courts. The principles which there govern the decisions
were not derived from any peculiarities of the English law,
but rested on grounds common to the Scotch and, I believe,
to every other system of jurisprudence". '

The learned judge then pointed out that:’

“In England no department of law has received more careful
consideration from the Courts than that which relates to
the relative rights and obligations of the owners of the
surface and the owners of mining rights. All important

- though the different mining industries are to the wealth
-and prosperity of the country, the rights of the owners of

the surface to support from adjacent as well as subjacent

land have always been carefully guarded".

and expre§sed/ the 9 'nion that the right to lateral support

exists as a_naturaﬁ incident to property in the following words

at pp93 aqd 94:

“If the right to lateral support exists as a natural

1_ incident to the plaintiff's land - as in my opinion it does
- the parties to the contract must be deemed- to have

contracted with a view to the continued existence of that

.right. If thHey had intended that the plaintiffs should bhe
‘deprived of this natural right ought not the defendant have
- Stipulated to that effect? I am of the opinion that in the

absence of such a stipulation the presumption is in favour
of an intention to preserve a well establisned natural
right of property rather than to part with such a right";
cessesess "the right given to the defendant to mine
diamonds from the claims .must be taken to be subject to the
plaintiff company's right of _support"”.

3.7 Is the defendantlentit]ed to remove ground from within his own

claims without regard to the effect on. adjoining land? If so "ne

~

A

q).

it
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_surface may be sufficient,
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might go a step further and break down'from the adjoining land

such ground as would, if unremoved, prove an obstacle to his

removing the supporting ground from his own claims by the open

i system of mining“.

S1nce the answer to the second question was in the negative, 1t
fo]]owed that the answer to the third question was also in the

negative{ and at p96 De Villiers, C.J. said:

"In the p}esent case, it has been contended on behalf of :

the defendant, that it is necessary for the due enjoyment

- of his mining rights that he should be allowed to break

~ down portion of the reef on the plaintiff's land. .... The

answer is two-fold. In the first place, the defendant has B

not stipulated & fe might have done, for a right to break

down the reef as well as to remove soil from the claims. In. ' .
..~ the next place, it is clear that by means of underground - .
- mining the soil can be removed from the claims without. -

 first removing part of the reef. This mode of mining may be
_more expensive than open workings, but is admitted to be
4quite-practicab1e". -

F0110w1ng on th1s decision the right of lateral support to land -

1n 1ts natura1 state was entrenched in South Afr1can law. Where the

B 1and owner»s right to subJacent and lateral support is threatened,

ie even slight movement of the surface or gradua] erosion of the .

(19)

'eptitied to;an:intefdict restraining the mineral right holder from =

~

(19) Gijzen v Verrinder 1965 (1) SA 806 (D) at p8118.

the -land owner is generally

4

ERY
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%7 The land owner's ‘inherent right to an interdict rather than, or

Prinsloo v Luippardsvlei Estates and GM Co Limited:

. Johannesburg Board of Executors v Victoria Building Company.

_ }h Coronation Collieries v Malan
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jnteffefing with that right and a claim for damages when damage

fésu]ts from.the withdrawal of support.(zo)

f
in additionrtd, an award of damages was confirmed by Tindall, J. in

q: (21)

"A person by committing a wrongful act is not thereby entitled
to ask the Court to sanction his doing so by purchasing his
neighbour's rights, by assessing damages on that behalf, leaving
his neighbour with the nuisance. In such cases the well known
~rule 1is. to grant the injunction sought for the plaintiff's
legal right has ‘been invaded and he is.-prima facie entitled to
“an injunction”.

| However, the qﬁesti 1 .7 whether such right extends also to such

bdi]dingsvlas might reasonably be put upon the land is not quite
/. ‘_sett]éd in,SoutH African law. The view, that land with buildings on

- it, was in- fact so. entitled first received judicial recognition in °

(22)
(23)

. and said at.p591

Ve

(21) 1933 WLD 6 at p2d.

(20) Douglas Colliery Limited v Bothma and Another 1947 (3) SA 602

(T) at p616.

(22) 1894 (1) Off Rep 43.

~(23) " 1911 TPD 577.

Bristowe, J. expressed doubts

————

e
R

a
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.. "But this difference between the two systems of law does not

- affect the right of support and the .case of London and SA

. Exploration Co v Rouliot shows that, as regards the right of

support for land in its natural state, there is no difference
between the English and the Roman-Dutch law".:

"Colliery Limited .v Bothma and Another

South African law at p592:

"Where however, the surface is not in its natural state, as
where its weight has been increased by a building or other

" erection or its self sustaining power has been weakened by an. -

. excavation, the additional support required does not, according
”“. to the law of England, exist as a right of property, but can

only be acquired by grant, reservation or prescription.
There was formerly some difference of opinion as to whether
there was not a natural right of support for buildings which
. “might be reasonably put upon the land, but this was finally
negatived by the case of Dalton v Angus. Sup (pp763, 804, 808:
- see MacSwinney on Mines 3rd edition p288). If the decision in
Johannesburg Boar~ ¢ Executors v Victoria Bu11d1ng Company is

: we11 founded, our i1aw has not gone so far as this ...".

‘And so the controversy raged on through the cases some

'supporting,others negating the view that the right of support was

. owed. both to land and the buildings on it. The case of Douglas

(24) is in a sense the high

water. mark since- thé Court there granted an order for the demolition

-

of a dwe111ng house and a labourer's hut and an interdict against

the erect1on of any further bu11d1ngs, on the land in respect of

which the applicant held the mineral rights.

(24) 1947 (3) SA 60G2(T).

Ty

a4
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;'}ﬁus Neser, J. said at p612 -

'4/".(

e

««s While the holder of the mineral rights is obliged so to !
conduct his mining operations as to leave support for- the
~‘surface in its natural state the owner of the land is obliged to
do nothing on the surface which would interfere: with the
" holder's right to sever and remove the minerals".

«.HoWever ohe Eenses a softening of such a strict application, in view
! ~of the following statements made by the -learned judge at pp6l3 and -

; ,615,ﬂhame1yf'

-~ "It may be that when the property is one of considerable extent-
“on which agriculture is likely to be carried on in the near .
future, but on which there are at the date of cession of mineral-
. rights no buildings t ¢ Court would imply a term that the owner
"~ of the land was entitled to erect a farm house with the usual
-outbuil dings and that when these were erected they would be
ent1t1ed to support

F Y

oo,

< M"Mr Ett]lnger contended that applicant's rights were violated.

~ ', and that damage was done to the app11cant immediately the house

"was erected; he contended that it would make no difference to

~~ . applicant's rights if the house was erected on a portion of
' " Vlaklaagte which would not, according to applicant's .present .
. plans, be mined for a number of years provided it be proved that - 2
.. such house was underlain with payable coal. If that is the law
Voo it_might well have the result that for years little, if any use,
ﬂ”&*i “could be made of the surface of a valuable agricultural farm
AN because of the 1mposs1b111ty of conduct1ng farm1ng operaticns

o w1thout bu11d1ngs

But desp1te the above statements Neser, Jd. f1na11y concluded at p616'
that.

“The ho]der of the" mineral rights is entitled to mine whenever 8
and wherever he chooses; if a building is erected his rights to -

* mine under or near that building are interfered with 1mmed1ate1y"

the bu11d1ng is erected; the fact that he may.not wish to mine .

'Jl-&-&‘\-\

’ e AV t,n;_ . e B oo -t e
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near that bu11d1ng for some years cannot affect the quest1on as
to when his cause of action accrued".

“Deépite» the fact that an order for demolition of existing

2+ buildings. and an interdict prohibiting the erection of further

bui1dings was “granted Neser, J. stil appears to have had doubts as

-to the eqdity of the decision, for at p617, he commented as follows -

"I understand that the legislature is contemplating legislation
in-connection with the conflict of interests between the holder

. of mineral rights and the owner of land; if that is so the
conflict exemplified in the present case is one which may well
be considered. A Court might, because of the apparent hardship
to the owner, be disposed to refuse an_ injunction and to award

- .damages in. lieu of an 1nJunct1on where the proper remedy is an
1nJunct1on

_ This judgment/does not however cover the situation where the
holder of mineral rights stands by and acquiesces in the erection of
-”the,hoﬁse/s and at a later date attempts to claim hamages for thej
kimm06f1izatibn of his mineral deposits, or where he parts with hi; :
?uﬁjnéréi',rights and his 'successor-in-title attempts to claim such
'_rejief. ’ \

-
RN

‘Milton-comments on the judgment as follows -

“There.is one pertinent fact to be observed about this decision.
It is concerned essentially with mining law and .

' :d1fferent prov1s1ons exist in South African law regard1ng r1ghts
'to.land used essentlally for mining purposes"”.

~

" (25) Ml ton, J.R.L., op. cit., p206.

270

Y

4}
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o f{Eng]ish law, as set out in the quotation from Halsbury's Laws of

‘Engiand,-dOes'hdt recognise a right of support of buildings erected
gﬁspnéland; Milton poses the pertinenf question:

R A

. "The question is thus whether South African law will accept this

-. same tradition of high regard for the rights of an owner to full

: ;. enjoyment of his land, 1including the right .to cause a

©".- neighbour's house to collapse with impunity, or whether it will

vy . adopt the more just and equitable rule égt is submitted) that a
. right of support is owed to buildings".(

Hii& Ok:put iﬁ another way by Cowen(27) -

"Again as has often been pointed out, the classical ideal of the
so-called ‘totality of ownership' has probably never been 5
. realized in Fact in™ 7y TTegal sysfem, for the r1ghts of others v : o
f-p]aces necessary bounds on every owner's powers" -

M11ton further opines that Roman law drew no distinction between

‘ renovaT of support of land with or without bu11d1ngs on it and that - -

, 3any w1thdrawa1 of lateral support would have given rise to an action..

4r

. '/"_ B , ' . " - ~.
'yin,fvgiizen¢,v Verrinder(?8) is the most recent case on the same

ﬂuxissu;s. P1éintiff and defendant owned adjoining‘properties in Durban

e

(26) Ibid, p208 S -

(27) Cowen, D.V., "The South African Sectional Titles Act in
historical perspect1ve An Analysis and Evaluation", 1973,
jCILSA at p24 :

14

1'51;_1965 (1) SA 806(D)
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| Nohtht’Defendant, in the course of building a house levelled his . .
‘]éhd and inffhe process excavated up to the boundary line. Plaintiff

:c1aimed that as a result of the excavations his land was deprived of

Jflétéfa];support causing subsidences to occur on his property with

prospects of further subsidences in the future. Plaintiff furthér

| _alleged that defendant had undertaken to build a retaining wall on

“'the common boundary which would have prevented further subsidences,

but had, in fact, failed to do so. At p810 Henning, J. adopted the’

E

- Milton comments or- this case as follows

following approach -

“The first question for investigation is whether the defendant
deprived the plaintiff of lateral support resulting in damage.
The right of an ownev with land to lateral support from adjacent

land is a right given in the nature of things ... As far as I -
- have been able to ascertain the cause of conflict in reported

cases based upon deprivation of lateral support has usually been
the subsidences caused in consequence thereof. By subsidence I
understand a falling down or caving in. Nowhere, however, have I

" been able to find a statement to the effect that it is essential..

for a cause of action based on the removal of lateral support
“.that a plaintiff should establish that a subsidence in this
'sense has occurred".

(29) _

&
T

.

"An important aspect of Gijzen v Verrinder is the fact that the

. Court regarded the right of lateral support as a natural right

of property given in the nature of things, thus adopting the-

'g ~view that the right is a right to the integrity of the land, a

©(29) Milton J.R.L., ~."Lateral support of land: A Natural Right of

- Property" (1965) Vol. LXXXII SALJ 459 at p460.

FEY
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natural and necessary incident of ownership of land which
_ ensures its full use and enjoyment. This approach is to be
" distinguished from the view that the right is ‘'a natural
- servitude of support from the adjoining land. ... The Court's
. refusal to award prospective damages was dictated by its
reliance on the natural - right approach. If the right to
lateral .support be. regarded as a right to the integrity of the
land, it is only when this integrity is violated that liability
arises. Such a violation occurs when actual damage in the form
of a subsidence occurs. ... It follows then that the damage,
not the withdrawal of support, is the cause of action. Thus
- prospective damages cannot be recovered, there being no cause of
action in respect of them". ,

Although Milton submits that the decision is correct he is

neVerthe]ess critical and makes the following remark at p46l:

"... with respect, .... the statement of Henning J (in the above
" case). that . in subsidence cases, 'there is usually no unlawful-
. - act and the cause of a *tion is damage and damage alone' may b2
- _misleading. There is an unlawful act in that there has been a -
-substantial interference with adjoining land. It is the presence
of damage which converts a norma]]y lawful act (digging upon
one's 1and) into an unlawful act".

'4Mfitoh “fina11y “summarises the legal position in regard to“"

-~

“support as follows -

“South Afr1can 1aw thus strikes a compromise between the rignts
of enjoyment in land and the interests of the mining industry.

4t

In general the right to vertical and 1lateral support is -

recognised as a natural right of property, and, apart from
‘statute or - custom, an owner who leases his land for mining
purposes is entitled to lateral support for his unleased portion
unless it is clear from his. lease. that his rights have been
waived. Where, however, the surface is not in its natural state,

. as where the weight has been increased by a building, or its
. .self-sustaining power has been weakened, it is doubtful whether
a right of support exists as a right of property, or whether it

. -can only be acquired by grant, reservation or prescription. ....

>

LA
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It is thus submitted that a clear distinction rust be made
" between the right of support as existing in private property law
- and as existing in mining law. In the former case the doctrine
of the Victoria case is to be preferred”.(30)
" With respect, however, two further situations have not been

dealt with either by Milton or the case law on this subject, viz -

1. The right of the land owner to subjacent and lateral support for
Bui]dihg; already in existence at the time of severance of the

mineral rights from ownership of the land.

Lt

-2, ?TheAright of the land owner to subjacenf and lateral support for

those buildings erected after severance of mineral rights from
B ownership- of " the land, where the mineral right holder must be

taken tacitly to have acquiesced to their erection by his lack

of.objectfon to sterilization of his mineral deposits, or having . -
? not reé{stered"an objection subsequently parts with his mineral

frights and his successor-in-title then attempts to claim relief

. from such sterilization.
- ' R

“juSt and - eduitab1e" approach would be to regafd the right of

;support as owed to both land and the buildings thereon.

~

7 (30) Milton, J.R.L., op. cit., pp210-211. -

N It is submitted that in both of the above instances the most

n—
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Finally, if in fact one accepts Kadirgamar's reservations that

the "non-existence" of the right of support in Roman and Roman-Dutch

law "appears to be established by an overwhelming absence of

»authbrity\in support of it", then the.follbwing questions require to

1.

' ‘assumption is false, or, at any rate, that acceptable authority
~in- support of it has not been cited and is singularly difficult

 be debated. -

"It is argued .... that the modern law is expressly based on the
assumption ... that the doctrine of 1lateral support was
recognized- in Roman and Roman-Dutch law, that it was in the
nature of an exception to the general rule according to which
liabili ty to recompense damage was based on the presence and
proof of culpa on the part of the actor. If it is shown that the

to find, there may be a case for revising the notion that in
Roman-Dutch law liability for unintended withdrawal of lateral

~support is strict (as ir English law).

“If an 'examinafion of the authorities shows that an absolute

right of lateral support for 1land and/or obuildings was
recognized in- Roman and Roman-Dutch 1law, involving as it does
liability. for the infliction of damage witnout proof of culpa,

" this would provide a powerful argument by analogy from our -

common law- for the outrignt extension of the English rule of

. ‘strict liability to other situations where its application is at
" present doubtful. If, on the other hand, it transpires that no
"~ such concept was.recognized in Roman and Roman-Dutch law, then
. not only does the attempt to extend the English rule of strict

T1iability receive -a setback but ... (the concept) must be
rejected if this can be accomplished ~ithout unsettling the law

to any serious degree, or modified, 1in accordance with the .~

principle that 'the action under the Lex Aquilia nas in the
modern law become a general remedy for loss wrongfully caused',
or, if the merits. of the doctrine require its perpetuation it
must be absorbed as a conscious importation from English law.

- An examination of the incidencéﬁbfal{ability under the doctrine

of lateral support compels one to reflect on the social and

. “economic justice of applying the strict liability principle in a

situation uncomplicated by the presence of those special factors

of unusual danger arising from the abnormal user of land which,
.in a complex industrial society, might on other occasions make a

rule of strict liability desirable". 31

AN
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- Once . again- there is a division of opinion as regards the

- etceptability{ of the principle of strict liability amongst 1ega]

scholars. Thus, for instance, Kadirgamar, in discussing D.10.1.13 as

w:: applied and used in .our case law states --

“D.10.1.13 is not the establishment of a right of support
between adjoining lands nor can it be inferred from this text
that a right of support existed; that, in any event to draw from
the premise that there is a right of support the conclusion that

~there is absolute liability for damage done by the withdrawal of -

.support is logically and legally unsound because it betrays
confusion between the recognition of a legal right and the

incidence of liability for its infringement; that if an actio in .
- factum was .available in Roman law for the damage caused by the -

‘ -withdrawal of support it must be remembered that the actio in
“factum in most cases lay only if there was dp]us or culpa which
is the very antithesis of strict liability".

133) takes the opposite view in the course

(34)

- C.G. Van‘Deﬁ Merwe

of a‘rdistussion on the judgment in Foentjies v Beukes in

th1s case defendant s excavations caused subsidence of plaintiff’ s-:'
. 1and - "It may well be that the defendant's activities gave rise to
" a tort of strict 11ab111ty for which fault is not a requ1rement

This v1ew is strengthened by the fact that South African law on .

Q.

: ~1atera1__support} has been influenced by English law, and more

. particularly | _ : : by

b -

~(31) Kadirgamar, L., op. cit., p2l2.

(32)  Kadirgamar, L.,.op. cit., p230.
- (33) 1977 Annual Survey of South African Law at p246.
~(34) 1977 (4) SA 964(C)

Y
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fhe English tort of nuisance - traditionally a tort of strict
liability".

(35)

f’In a most interesting article ‘Van Der Walt suggests that

dugv to the “rapid development of tecnhnology and the advance of
_ihdustria]ization which has brought a new and greater danger of harm

to the. community", the time has come to recognize "a new ground for

_liability apart from fault" based on the "risk principle". He states

at p65 - "Tne fact that Roman-Dutch law, in which our present law of
delict has'its origin, is in principle based on the fault principle,
SUré1y does not mean that our law cannot at this later stage reduce

the dominance of the fault. principle to some extent by recognizing a

new ground for 1liability apart from fault. ... the general

- charactefistics of strict liability, the creation of a 1liability

‘based on risk usually requires rather detailed and complicated.

~ legislation, owfng to the special rules which attach to it, eg the

restriction on thg extent of the liability. Thus cases .of strict -

’ 1iébi1i§y?should,preferab]y be governed by legislation".

T .

" He concludes at p82 - 83 - “The existence of statutory cases of
- liability based on.fisk, the retention of several cases of 1iability

“without fault ‘recognized at céﬁmon_ law, and indications of the

~

-(35) Vvan der Walt, J.C., "Strict Liability in the South African Law
of Delict", 1968, CILSA p49.
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“inadequacy of fault is the general and only basis for delictual
 liability in our case law and jurisprudénce compel one to take

notice of this new phenomenon which, as we have seen, is by no means

restricted fo.oun law, having made its appearance everywhere. And

" although the traditional fault theory is still firmly established in
our law, there is sufficient ground for averring that it no longer

offers the only basis for delictual liability. The arrival of the

risk principle on the legal scene has been almost unnoticed, but it

N has'¢ome to stay as an independent ground for delictual liability

side by side with the principle of fault".

(36)

Similar .conclusions are drawn by Viljoen in his discussion

. on the Dutch Taw on mining. He suggésts that there is a place in

modgrh day 1aw for "1iability without fault or liability for lawful

acts causing damage", namely, "There appears to be a lot of
# djfférénéé‘of opinion in Dutch law on this subject and especially on
. . the fnterbrefatioq of the Hooge Raad's decisions. It is qyite clear,
- h0wévef;‘théf'iy’i§ now part of the positive law that there are
‘ cgrtgiﬁc3hstances where someone, whether it be a public authority or
-]'a-vprivaf; individual, may commit acts causing damage to another -

_:'p%bvided that such damage is adequately compenséted“. However, in-

T oA ~

'(36) " Viljoen, H.P., "The Rights and Duties of the Holder of Mineral

Rights", Thesis, Leiden, 1975, pl05.
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": his_reView of Franklin and Kaplan's book "“The Mining and Mineral
D Laws of South Africa" he expresses reservations that the authors

vléuprrt.stritt liability and suggests that the last word has not yet'

(37)

" -been ‘writ'. .Although the "risk principle" has not as yet been
officially recognized as the basis of strict lgability, it is an

'_fh,interesting concept the limitations of whicnh would possibly best be

otherwise .must be given to Franklin and Kaplan - "altnough this

issue can also qot'be regarded as having been finally settled, it is

_ submitted that the preferable view is that the duty not to interfere

- with lateral support is a strict duty which does not depend upon

w(38)

probf of ‘culpa or - dolus, with which view the writer

. ~associates herself. -

) ~‘_ “' B o

_7(37). 1983 (46) THR-HR 105 at p106.-

f,(38)' Franklin, B.L.S. and Kaplan, M. "The mining and minerals laws

~of South Africa", Durban, Butterworths, 1982, pl188.

‘ Q.'.'.
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v Chapter IV - The duty of support in relation to
op2n-cast mining, Tongwall mining and pillar extraction

' Tnére-is English authority for the view that the right to win
x'.and work minerals by a process w@ich is destructive of or

M:‘pehmanently injurious to the surface such as quarrying or open-cast

‘mining,-wﬂ'l not be implied; thaf powér will only be conferred if

L tnéz‘instrument 1of. severance grants the 1liberty in clear and

(1)

unambiguous 1anguage.

"Alth0ugh' the- abov 2 was cited with approval by Bristowe J in
(2)

‘Coronatlon Co111er1es v Malan

B Courts have he]d that the power to let down the surface may be

’conferred ~not only Dby express words but 4lso Dby necessary -

(3)

. - implication.

Ha]sbury,(4x-v§tate5' "Tne intention (whether or not there is

‘Va power to interfere with the support of the surface) is to be

. (1) - Halsbury's Laws of Eng]and: 4th/edition, volume 31, paragrapﬁ

- 182 --quoted above at pll7.
(2) 1911 TPD. 577 at pp590 - 591.

- (3) Mun1c1pa1 Counc11 of Johannesburg v Rob1ns1on GMC 1923 NLD 93

at pll0 and East. London Municipality v SAR&H 1951 (4) SA 466
(E) at p4z4.

(4) Laws of England 4th edition, volume 31, paragraph 59.

and in subsequent cases, our

LT e —
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- “which gives him that right". -

in order'to ascertain the sense in which the parties used the words

Y
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gathered from the language of the instrument as a whole in the first

'instance, but evidence 1is admissible as to the circumstances in
.v_which the instrument was executed, including tnhe facts known to the

"barties as to the'practice of mining at the date‘of the instrument,

{

“-~empldyed_py them to define their respective rights. The burden of
" proof in all cases is on the party who claims that the commmon 1law.

-right of support has been varied".

.. In. paragraphs 63 and 64 Halsbury states that the absence of

proviSion' for compensation for damage to the surface is almost

conclusive proof that the right to let down the surface was not

'EQntemp]atéd ahd, if there is such a clause,. the inadequacy of the
1:9thpeﬁsation provided for wvould be compei]ing eviqence that the
fvparties fto“ the contract did not contemplate the right to cause

¢ 1f§ubsidencé. Thus in New Sharlston Collieries Company Limited v Ear[v
isiéf ‘Wést Morland(s) the mine owner nad applied 1longaall mfniné

'whereag?uthe general method of mining in the area was the

-:fUOra-andapillar method. - On appeal the House of Lords stated: veose
'[.thére‘being'nO'express permission, the onus lies on a person who

- says he has a rignt to do it, to show something in the instrument

- -

~

~(5) - 1904 (2) CL 443 (HL) at pads.

B s
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) Nhethéf there is such an implication will depend upon all the
" 4cir¢umstances of - the case, and inter alia the nature of thé
E ﬁihera]s, théir depth below the surface, the maaner in wnich it is
AbOSsibTe to work those minerals at that depth, and the knowledge of
the partieslto the contract. It would seem, tha£ if, for example,
kgthe minerals are at such a depth that they can only be extracted by
opgh;éast miﬁing or fully recovered by such means, and both parties

are'éﬂé}é'of this fact, then the hbldeé of the mineral rights wou]d-

be entitled to  employ methods of extraction destructive of or

. permaﬁent]y- injurious to the surface without the right to do so-
-being expressly conferred. If, on the other hand underground mining

were,practiéab]ef(evej “hough less convenient and more expensive),

(6)

' ";;Tnérg d0es not appear to be any obligation at common 1law upon
L the ‘holder of the mineral rights who is entitled either specifica]iy'“
or jmb]iedly to exploit the mineral deposits by open-cast mining to

" restore the land to its original condition or to pay compénsation

LS.

unléss ‘the contract or instrument of Sseverance expressly so

:pEovides. However regulation 5.12 of the Regulations to the Mines
and Works Act No 27 of 1956, relates to the renabilitation of land
~after’ open-cast mining, and $regu1atioh 5.12.2 provides that

'”5ﬂrghabi1itatfon of the surface at any open-cast mine shall form an

~

".(6)  tondon and South African Exploration Company v Rouliot 8 SC 74

¥
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iptégfal part of mining operations and where applicable, be in

'iaécordahcé with a programme laid down by the Inspector of Mines
o aftef consultation with the mine manager and approved by the

-~ Government Mining Engineer. -

A h1gh degree of mechan1sat1on has been achieved in the mining

~of coal in South Afr1ca, both on the surface and underground The

various m1n1ng methods adopted are described briefly -

 1gJ_Bofd;and-pi11ar is a method of underground coal mining in which

.. .-the working places are rectangular rooms from five to tean times

- as long a;’ihey are broad. The bords or rooms are separated by

" pf]iars. of solid coal. At an advanced stage of mining the
‘”billérs are stripped of some of their coal until progressively

-~ more: - and  more dangerous roof conditions prevent further

pilfering. This appears to have been the most conventional
‘method for extracting coal. ’

1
~

The more  important nigh extraction metnods for mining coal are
.. rib pillar extraction, pillar extraction and longwall mining.

'_,Tnese methods have in common higher extraction of coal than tne

Vconventiona] bord-and-pillar method and the removal of suppbrt"

-...from the strata overlying the coal seam with the result that

.cohtro]]ed'subsf&ence of the overlying strata takes place.

2. ‘Lohgwall mining is a method of underground mining by which the

_...coal seam is removed in one operation by means of a long working

-

i T
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face or wall. The working advance is in-a continuous line which
may be .several hundreds of metres in length. The space ‘from
wh1ch the coa] has been removed is either a11owed to collapse or

is_cbmp]ete]y'or partly filled with debris.

3. Open-cast or strip mining removes the overlying strata or

- overburden extracting the coal and then replacing the overburden. .

In. a -particular colliery one may encounter only one or a

‘eehbinatioh of the above mining methods. The choice depends inter

Aaﬁia' on. profitability, roof conditions, closeness of exploitable "

seams\and’the<depth of occurrence of the coal seams.

where express power has been given to "let down the surface" :in_‘

' the docunent ev1denc1ng the right to minerals, there is no debate.
e[f*The only "’ conf11ct which can arise is whether such document g1ves;
J"such a: r1ght by necessary implication. A right to cause subsidenée’

' ~of the surface .cannot be said to be a normal or necessary 1nc1dent"

.\/

1_.of the right to win minerals and could only be necessarily 1mp11ed,-
3,‘£6itﬁe exfent that the exploitation of the minerals, without causfng}
' sebsidence, wbu]d be impossible or where it can be shown that it is
'.ACOMhoh1y accepted and‘ known fﬁat_,ﬁﬁ]]ar 'extraction or long-wall
‘ 7f4@ining- are the only feasible methods of mining that particular
mfneraI;,  The right. to mine by either method would nevertheless ~

'y‘sti11 have to be exercised in a manner least injurious or onerous to"

vr—m——
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* the ownér. In Wakefield v Duke of Buccleuc
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h(7) Malins, V.C. made

thé fo11owing statement:

“In other words, if the rights of the plaintiff and defendant

" cannot . co-exist, which must give way to the other? Upon
principle, if there were no authority, I should say that the
surface, having at all times been enjoyed by man, must be
protected at the expense of the mines, which have never been so
enjoyed, ie the mines in my opinion must be regarded as a
tenement subservient to the surface'. .

Thfs passage has been criticised as being too wide whilst in any

| event the rights of the parties must also be determined in
accordance with the relevant stipulations of their contract.

A]though thé right of the mineral right holder is a real righf, it

”‘ dominium, over the same 1land, albeit that this real right tq.ﬁ“
= hine§ais}has_been subtracted from such full dominium; On the bans |
: /thatv théﬂ figﬁt to minerals has a 1imited‘ content (especially if
o équaféd to a servitutal right), how then has the conclusion been
V'Arriveg‘at thét;in”case of irreconcilable conflict the rigﬁfs of thé
_ laﬁﬂ -oQHér~ must be subordinated to that of mineral exploitation?
$hre1y‘this conclusion has been reached only on the basis that tﬁi;
iA princfp]e is not Qithout limitation, %e where lateral and subjacenfi

support-ére both removed and the laﬁd owner's rights therefore have

(7)) 1867 LR 4 Ex 613 at pp638-.

4%
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no content, then surely the conflict must be resolved in favour Qf

'fllthe~ land owner unless it can be shown that he has expressly or
~imp1iéd1y waived ‘that right to support. This principle was
~enunciated by Krause, J. in Municipal Council of JoHannesburg v

V;Robinsdn Gold Mining Co Ltd.(B) in ‘the following manner -

"It is'a‘t1ear principle of the English as well as of our law

that every grant, whether voluntary or compulsory, must carry

~with it all that is necessary to the enjoyment of the subject
.~ matter .of it and, ‘therefore, if a certain amount of lateral.
support-is essential to the safety of the sewer, the right to it

" must pass as a necessary incident to the grant. The nature and
.- extent of the support is a question which in each particular

" case will depend on its own special circumstances; ... The.

- .right to the support of land in its natural state, vertically by

the subjacent strata, and laterally by the adjacent soil, is a -
right to which the owner of the surface is of common right -
entitled. The right 1is an incident to the right of ordinary

enjoyment of prope 'ty ...".

Furfhermoré, if it  is accepted, contrary to Kardigamar's -
-fconc1usidhs,‘that it is ‘a necessary incident of our law, that the
;’_lana ownéf'is\enfit1ed to lateral and subjabent support, then the
“right to let dde;the surface in any form can only derive from thé'

?f-'féct thét thelﬂparties to the contract must have contehp]ated,f

L.

-.stsib1yfbétause the particular mineral is located on or immediately -
bé]ow the- surface, that the right to mine and win minerals would

. _iﬁevitably lead to removal of the surface.

M. re

3_111n=fhe absence of clear or implied consent by the land owner to-

Vﬂlét down the surface"”, the land owner would be entitled to an’ -

(8) .1923 WLD 99 at pll0.
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. ihterdict restraining the mineral right holder from wutilizing
‘, methods of minih§ causing or 1likely to cause subsidence of the

~surface of the land. A1l the land owner would have to prove to

“succeed in a claim for an interdict, in the words of Innes, C.J.

(9)

Setlogelo v Setlogelo are:

a: clear right, 1injury actually committed or reasonably

“ Aapprehended and the absence of similar protection by any other

.~ ordinary remedy".

.‘It‘“ié submitted that in a conflict situation regarding the

h'mihera1 right holder's right to "let down the surface", be it by

. ~ open-cast, 10ngwa11 mining or p111ar extraction, the right of the

'*hffplaceAthen~Section 6 will be of no assistance to the mineral right

~ 1and ‘owner ‘to' lateral and subjacent support must always prevail
| un]ess 1t can be shown that he expressly or impliedly (the latter by -
’ hav1ng the requ1s1te knowledge for such to be implied) waived h1s

:ttr1ght to such support._

.
’

The common Jaw -position with regard to the right to carny out .

g.

*_‘open cast m1n1ng has been somewhat modified by section 6 of the
Mlneral Laws Supplementary Act 10 of 1975 already discussed in the
'statutpry section 6f this dissertation. Hewever, if at common law no.

rhfght to use.the open-caét mefhod_éf mining exists in the first

‘~.ho1der, based on the premise that the mining operat1ons must be

 “1awfu1"' o o

(9) 1914 AD 221 at p227.
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5Vf1and,95ituate in the same water compartment area as that in which

“plal of this dissertation but continues

Chapter V - Dewatering a mine

._._./‘

Under. this heading it is proposed to examine the liability of a

mining company to the owner of, or a person having an interest in,-

. mining 'operations are conducted, where- as a result of the watér

pumpiné operations of the mine concerned, the water table in the

area is lowered, in turn manifesting itself in -

‘A(a) depressions and sinkholes caused by subsidences in some '

cases resulting in damage to surface installations such as

-buildings; and

(b) the drying up of boreholes situate on such neighbouring

land. -

~

: occupiers] are not responsible for damage sustaine& by the property
of " others through natural agencies operating as a consequence of
suCh. ofdinary and natural user or occupation, and then Halsbury -

'statesgly that “Thezpccupier of a mine is entitled to get all the

~

e

,kl) Laws of England, 4th Edition Volume 31, paragraph 173 p46.

‘Ha1$buny’defines the doctrine of “ordinary user" as set out on..

and [owners or

3

L




© '6826A/79679/GEN - 155,
. 850701 | _

'p minerals in his mine in a skilful and usual course of working, and

legitimate operations conducted for that purpose do not impoée a

lidbility upon the owner of mines lying at a higher level if the

o _résu}t, is to pefmit the escape .of water which collects in the

- workings or even if tne natural flow is increased".

. common A]awf tnat the ordinary and natpral user of land, a]thougn.

' ‘,when, by dra1n1ng or excavating in his property a person withdraws

ac right; of action.

‘A:In accordance with the above, it is an accepted principle of our

re§01ting in damage-to the property of others, will not give rise to

(2) Halsbury(3).

'-iflps;rations of the principle: "Thus, no liability arises when, by
~ the ordinary"working r‘ ~ines, subterranean water is tapped so as to

‘ dny up a we]] or the under stratum in adjoining property ..... of

‘”tnq;subtqrranean water which supports the neighbouring land". In"

\‘.éhé leéding Scottish case on the subject (of particular interest

mfjbécausé Scottish Law is also Roman Law based), of - Wilson v

5‘ Naddell(4) Lord Blackburn enunciated the principle as fo1lows.

.\__/__
~ . - '

.- '"The “general rule of law in both countries (England and

Scot]and)‘is that the owner of one piece of land has a right to

R . -~

ng}?(g) -’Rega] v African Supers]ate (Pty) Ltd 1963 (1) SA 102 at pplo06,

;;fg;;(4) “(1876) 2 appeal cases 95 at:p99.

. (3)' 'Laws of Eng1and 4th edition, volume.34 pl08 Note 1

110-111, 114 and 116.

cites the following

s
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- use-it in the natural course of user, unless in so doing he
. interferes with some right created either by law or contract;
:.and as a branch of that law, the owner of the minerals has a

right to take away the whole of the minerals in his land, for
'such is  the natural course of user of minerals; and that a

servitude -to prevent such a user must be founded on something

‘more than merée neighbourhood".

\‘Here the defendant s works caused subsidence of the surface, with

water flowed into the p1a1nt1ff S ho1d1ng and he had the expense of

remov1ng it; It was held that the defendant s conduct was in

'~accordance withithe natural user of minerals and that it was'the

‘ .Tbnsfnesé of the plaintiff to protect himself to the best of his

C 7 ability.

—— .

:[;,Standard'DTamond Mining Company Limited:

}he< princ%p]e of natural user was accepted in Austen Bros v

(5) “Mining cases - the

-_d1gg1ng beneath the soil for the purpose of making use of the so11

L =

]mineranl1and“; and 'in Reed v De Beer's Consolidated Mines

e 1tse1f - do not app]y to questions of the kind before the Court:

o 'because--such4 a user of the soil is held to be a natura] use of

(6)

Lawrenee, J.P. said:

'"Bnt excavating and raising the minerals is considered the

" natural use of mineral land, and these decisions are referable -

(5)  (1883) 1 HCG 363 at p380, Jones J.

i (6) - (1892) 9'SC 333 at p3dd.

Y
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. to this principle, that the owner of land holds his right to the : i
“.enjoyment thereof, subject to such annoyance as ‘is the
consequence of what is called the natural use by his neighbour -
of his land, and that when an interference with this enjoyment
" by something in the nature of nuisance .... is the cause of
~ complaint, no action can be maintained if this is the result of
=~ the natural user by a neighbour of his land".

This was a case between Wneighbouring ~claim holders, where the

a4\

‘plaintiff claimed that the failure of the defendant to continue
working'its claims caused the overf]oonf water into his claims.
TthCburt dismissed'the:p]aintiff's claim for an order compelling .
: fhe defendant to work its claim, alternatively, an award of damages{
Further, in Levin 'v Vogelstruis Estates and Gold Mining Co Ltd(7)

-~ Ward, J. states:

FEY

" ... it is no doubt true that owners of land are entitled to
.the use of. their property for which it may in the ordinary
course of enjoyment of land be used and are not responsible for
the result of the operation of natural agencies as a consequence
-of such natural user".

/

‘~.It was held that, although by common law, the defendant mining

<\

company‘ﬁas entitled to pile up a dump in the ordinary course of
v mipiﬁgtf$f;was'not entitled to bi]e it up in such a way that it
‘' encroached to_within 10 yards of defendantﬂs house. Flowing froh-
| ‘fhé~abové,‘the common law principles relating to.éhe abstraction of

'Aunderground water were dealt witir in ph]ssoh's Cape Breweries Ltd v

(7)) 1921 WLD 66 at p68. - ' S
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'.Artesian Well-Boring co Ltd!®)  and may be summarised as providing
that the owner of land is entitled to search for, and if he find§l
4.it,-tq appropriate underground water, even if in the process he _
't“harm$~hislneighbour either by reducing his supply or depriving him

- of, water, altogether. There are, however, three exceptions to

these general principles, viz:

(a) ‘where such underground water flows in a known and defined

channel, or

:: (b) where a servitude to the contrary exists, or

‘1(c)»'where'the appropriation of such water is solely with intént

11 to injure his neighbour.

lfThis 1ast:proposition was considered to be of doubtful validity

‘ih_ the ‘above .case - see pl3l, and left open by fhe~ Appellate

(9) where it'Was held

) 'unneceséé}y oh the facts of the case to consider it. The fo]1owing‘

. two cases appear to extend the exceptions to the general princip1es;'

(10)

R -

- +(8) 1919 CPD 125 at pl30.

(9). . 1920 AD 240 at p247.

" (10) Innes, C.J. 1916 AD 415 at pa2l.

S g
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*!:;onkS' are necessary, and further that such activity could entail ali

wyf;gbff this Act, or finally whether common law principles and the

.vHarr1s,i

. »:;/;
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+~ "Apart from servitude no one is entitled by means of artificial

. works to discharge upon his neighbour's land water which would

. --not naturally flow there, or similarly to concentrate and
increase .the natural flow to the detriment of his neighbour",

'”Sévéntéehf years '.previous1y De Vii]iers, c.J. in  Kohne v

(11 ) had made the following important statement.

Ry E e e e
"

" more valuable, make their neighbour's 1less valuable. Every

person ‘should have due regard for the rights of others, and

~ espec1a11y does this rule app]y with regard to water where a
- person improving his own land injures his neighbour". _

'uk‘lh vfew.of the fact that in order to de-water a mine "artificiaT

'ser1ous r1sk both to person and propertv of ne1ghbour1ng owners of -
"-land, it Js.supm1tted that the doctrine of ordinary and natural user

,H{Of;landféannbt be invoked by a mining company.

5o v L

4 -

" A . further consideration which arises, insofar as mining

.

- vCohbanfeS afe 'concerned is whether the pﬁovisions of the MWater

.use or d1sposa1 of underground water or whether it can be held that

. . . Ve
‘the common 1law position of mining companies in relation to the

removal of subterranean water is~mefe1y fortified by the provisiqns

5 (11)° (1899) 16 SC 144 at pl45.

vee, pefsons should not, in order to make their own property’

AN

rav
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provisiohs Qf the Water Act must be considered side by side on the

" basis that theﬂ Water Act clearly indicates the Legislaturé's

intention that there should be an interference witn private rights

. in-regard fo the use of water. A question, which appears to remain
unanswered, is whether ~ the Legislature intended that such.

: ihterférence would extend to the right of a person not to be injured.

in his person or property.

In terms.of section 28 of the Water Act, the State President
may, Sy,proclamalion, declare any area to be a "subterraneaﬁ watef
-control area" if fhe Minister of Water Affairs is of the‘opinioﬁ'
‘that "it is‘in tpe public interest to do so, or that such area is a
' QO16mite“ or aréesian geological area or that the abstraction of
' watgr-naturaliy existing underground in such an area may result in
. undue depletion of its underground water resources". Section 30(2)
emﬁéwe}s “the Min%ster ‘to “make regulations" for, inter alia, the.
ﬁjfprééervation of ;subterranean water" and the limitation of “the

" number'of boreholes or wells which may be sunk in any sucharea or

por;joncihefeof, or the quantity of water which may be abstracted by

P :

means of any borehole or well". In relation to the removal 'bfv
' sdbterkaﬁean water, oniy sections 30(4) (5)(a) ana (b) and (5A) are
relévaﬁt to mining companies. These provisibns briefly provide thét"
J}mining companies, if issued with anﬁermit by tne Minister of ther'

- Affains, subject to.such conditions as he sees fit, are entitled to-

‘can -be shown to be necessary "for the efficient carrying on of

R ———

T4y

Ve
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. m1n1ng operat1ons or the safety of mine emp]oyees. Section 30 (5A)

provides that the cond1t1ons of issue of the perm1t may provide for:

. payment of compensation to any person who, in the opinion of the

‘Minister, is or may be adversely affected byi such removal - of
: subterrahean -water. This sub-section 'was inserted in 1971 and

-amended in 1978.

If one-assumes_that the common law prihciples relating to the

~

use or disposal of subterranean water by a mining company are merely

fortified or in fact, overridden by section 30 of the Water Act,

“then the question of liability of .a mining company in an action for
- damages arising(dﬁt of tne de-watering of a mine could be met by tne

defence of 'statutory authority' based on the issue of the section

30 pékmitﬂ‘ :

The validity of a' defence of statutory authority h1nge= on

. whether the Statute authorises an infringement of pr1vate rights.

The-genepq]_ru]e is that where the powers conferred by the Statute

" are difectory, then their exercise in the manner authorised cannot.

create liability at the suit of the injured” party, for the

implication is clear that the Legislature intended to legalize an

- infringement of his rights.(IZ) )

i(12) Metropolitan Asylums District v H111 6 Appeal cases 193 atvh

p203

Ak 00
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Where, however,

T "

" Y... the Legislature has authorised a proprietor to make a
- particular use of his land, and the authority given is, in the
strict sense of law, permissive merely, and not imperative, the

Legislature must be held to have intended that the wuse

sanctioned is not to be in prejudice of the common law right of

others"(13)

This pfesumption may be negatived by other considerations, as

d(14)

L
\

"Cases where .the statutory powers are permissive and not

. ~directory present greater difficulty. But the test is the same
- can an intention to interfere with common law rights of others.
be implied? Certain general considerations may be useful, but
. are not necessarily decisive. For instance, the Legislature is

not presumed to intend an interference with private rights where
no provision is made for compensation. .... The work authorised

"to be done may be defined and localized, so as to leave no doubt
-that the Legislature intended to sanction a specific operation.
~In such a case, especially if the work were one required in the
.public interest an intention that it should be duly constructed

in spite of interference with common law rights might fairly be
inferred" .... "On the other hand, where the permissive powers
conferred are expressed in general terms and where there is

nothing .in the Statute to localise their operation,  and where

they do not necessarily involve an interference with private
rights, the inference would be that the Legislature intended the

poweFs- to be exercised subject to the common law rights of third"
- persons. If, however, the nature of the work authorised is such
- that it may or may not interfere with private rights according

to circumstances, then the person entrusted with the Statutory
authority. is entitled to show that, under the circumstances of

. the case, it is impossible to carry out the work without such
. interference, in which case-an inference that an infringement of
private rights was sanctioned would be justified".

Canadian Pacific Railway Company .v Parke‘ and Another 1899 .
- Fppeal cases 535 at pp544-545.

' (14) 1927 AD 163 at pp172-173 - Innes, C.J.

43
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Tt

When cohsideringv the principles laid down in the above case |
‘.\it.is ‘c1éar that the work authorised to be done in terhs of a..
section 30 permit s both ‘"defined" and "localized" whilst
:-section 30(5A). does make provision for compensatiqn. Assuming then;
“that.the miﬁing company is in possession of, and‘tomp1ies with the |
_conditisns imposed in such section 30,pérmit, then the defence of.
Statﬁtory authority would be a good defence to an action b}ought by} |
]heighboUring_ land owners either for an interdict to restrain thé
miﬁfng combany from continuing to implement the policy of dej a
: 'watéring,'or for aamages sustained as a result of the de-watering of
ftﬁé-mine.' However, this must always be subject to the absence ofv;
- .negligence in the sense of failing to take reasonable precautions toi.
-minimize interference with the right§ of neighbouring land owners;A
' HbWever; inldéciding what measures are reasonably practicable itﬂjs}i"
o heggsgary' té; take the facts of each case into account, and thé
- feasibiTit} ofAtHé measures considered. to be reasonable, whilst at:

*the'samevtime having regard to the cost involved in implementing

(15)

L

considered the following in relation to what should be taken int6

“account when deciding on what measures ~would be 'regarded. és_'

reasonab1y pfacticdb]e:

' "Apért-from the cost of difficulty of taking precautions, which
 -may be a factor to be considered by the reasonable man, there
. are two variables, the seriousness of the harm and the chances -

;1 of its happening. If the harm would probably be serious if it

happened the reasonable man would guard against it unless the .

- (15) 1954 (3) SA 464 AD at p477.

, Schrefner, J.A. -

FEY
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chances of its happening were very slight. If, on the other

- hand, the harm, if it happened, would probably be trivial, the -
reasonable man might not guard against it even if the chances of .

it happen1ng were fair or substantial".

"~ As regards the.duty to take precautions as envisaged by the: '
reasonab]e man" Johnson, on the doctrine of "Res Ipsa Loquitur"” in f
re1at1on rto ' the duties of a passenger transport company,.
‘_stated:(le) “It must be remembered that in decid}ng whether the
,requirement_that certain precautions should be adopted is or is ndttLi

a'réasonable one to -impose upon a party, the.Court has, as it were;f o
to 'bafance confiicting interests. On the one hand there are !
~in£erests of persoﬁs who may suffer if the precautions are not takeﬁt;;;

" and on the other, the interests of the parties on whom thefxﬁ_
‘burden’ of takiﬁé the precautions will be imposed .... To thé; ;f‘ 
>ﬂ.possjp1e:taking of precautions -there is, of .course, no end, and iti?¥~

fisi7fesbectfd11y submitted that in considering this question, thef?::‘ :

; é]eﬁénf o?.reasonab]eness from the point of view of persons in thefx,i
‘ ipos1t1on of the defendant must not be lost sight of. . The 1ayingif;
down of ° requ1rements as to the taking of a }mu]tjé1icjty Qf:t;f
pﬁgcgut1ons to avoid unilkely consequences ........ must necessarilj”f”

tend, to some extent ........ to clog the wheels of industry and td@f

-

lead _to such results, as for instance, the increase of the -
» organisation of @ ......... company's business with a possible .

_ Jncrease in cost to the public ......... It is suggested that the

genera1 1nterest of the public as a whole must not be lost sight of,

even.in constderatlon of the hard case of an individual sufferer, in

".(16) .-thnson,' C.Jd., "Res Ipsa Loquitur" 19'50v SALJ 245 at p25s.

d b
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Yy




6826A/79679/GEN 165.

" 850701 :

. deciding whether or not a particular precaution is to be insisted on

-$0 that the conduct of normal operations be not cumbered by a host

of Aprécautionary measures really disproportionate to the possible

”uhappéning of the evil they are designed £0‘prevent".

- - There seems however, to be a considerable divergence of opinion’

~amongst experts in the mining industry as to what measures are

. reasonably practicable to avoid the inciaence-of sinkhole formation.

. The 'success or otherwise of a defence of Statutory authority will

_reasonable. v

surely hinge on .the conclusion of the Court whether on ‘the

particular facts of the case, the precautions taken were, in fact,

‘
/

'5iTné “final ' consideration is to what extent the Legislature‘l:

intended to sanction the infringement of the private rights of an -
-individual not to be injured in nis person or usroperty by the acts

:of anothgr,_by.thefprovisions of the Water Act. N _

< .

R

- Both the long title to the Act and the provisions of Chapter III

°(in terms of which the section 30 permits are issued), deal with the

control, conservation and use of ~water including subterranean water.

Not ‘only a mining company de also the owner of 1land in a

?_Eqbterranean water. control area, 1is entitled, subject to the

~ provisions of section 30, to abstract and use subterranean water..

Although sub-section (5A) clearly contemb]ates an interference with -

i privatef,rights’ by providing for compensation for those adversely

e
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?affected by the de-watering of a mine, could the extent of -
e 1nterference contemplated have been intended to extend to bodily
;3‘injutynor even deatn? It appears inconceivable that the Legislature
' coufd'>nave intended oo authorise either bodily _injury or death
”pdrély\onxthe basis of Stafotony authority even though it is snownd:

. that the mining company has adhered strictly to the conditions of - -

=;3dits_,sec£ion 30 permit and no negligence or failure to take

' "f‘finds‘vat any 'mjne that any practice or absence of practice "is - .
"¥3ca1cu1ated to cause bodily injury to, ... or to cause damage to any .

'lf{property ...‘-he shall give notice in wr1t1ng to the manager of the

L poss1b1l1ty of ser1ous harm is foreseen the precaut1ons required of

>5fi.a m1n1ng company by th1s department will be that much more str1ngent._'

o reasonable precautions can be proved. It can, however, be argued
~£vtnat”tne provisions of the dines and Works Act 27 of 1956 leave:
fjt;t]e room for any so-called neligent acts by a mining company. For’_-

‘L7exampTe, section 3(2)(a) provides that when an Inspector of Mines. .

lm1ne or works stating the part1cu1ar th1ng or practice which ne
'7requ1res to be done or not to be done, or observed or discontinued: -
'~and"ﬂmay'.give such instructions relevant thereto as he may deem

expedient,. and such notice may include an order suspending.

RN

'"operations at a mine or works or part of a mine or works". A copyf-

e

.of such not1ce is .immediately forwarded to the -Government Mining
' 'Eng1neer. The Government iMining Eng1neer s Department is the watch-

dog of ‘the mining wor1d<and one must, therefore, assume that if the

FIEY
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- If t_he mining company disposes of subterranean water in a .
4'dolom1'-t1"c ‘water controlled area and is not in possession of a
" séction - 30 'permit. ‘then it s <clearly 1in contravention of .

;'sect_iOns 30(4) and (5)(b) of the Act. In such case the principles .

(17)

laid down'in Patz v Greene would apply viz: The breacn of a

~prohibition contained in a Statute gives rise to an action for an

at the instance of (a) any persoﬁ or class of persons in whose

inféres_ts the prphi'bition was enacted and (b) any member of tne *-

public whd can prove damage or wellfounded apprehension of damage 1f

'théi prohibition was enacted in the public interest. T[he mining |
company therefqre would be ﬁab]g for damage suffered by
'heighbouring land owners as a result of subsidences on their land
and/o_r'the_dryfng up of their boreholes. As regards the liability of
féf mf'_n'in_g g‘:qni‘;)any to a neighbouring land owner who, in anticipation
o of fu't_:ure.d'estfuc:‘.ion or damage to a surfacé installation, incurs-

‘fhewexb.e'nse of constructing and using anothe'r similar 'ins;aﬂation
.e1§ewﬁeks;,' the -,test" is whether the consequences could ha;/\e been
‘fo.reseenffsy‘ a reasonable man 'placed in ' the position of the :

"dé_fendant_. ‘The point has not been finally settled.in our law, but

Franklin and Kapl a'n( 18)

"Privy. Council in Overseas Tarik?hip /(UK) Ltd v Morts Dock and-

. (17) 1907 TS p427.

'('1'8)l 1Fr'an'k11’n, B.L.S. and Kaplan, M. "The Mining and Mineral Laws-

- of South Africa”, Durban, Butterworths, 1982, pl78.

state that "since the decision of the_A:

7
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'Engineefinoh Ltd, (19)  tne test whether the consequences are

,reasonab]y foreseeable is the criterion both of culpability and of
compensat1on. Thus if on the facts of the particular case the
. mining company should reasonably have foreseen that there was a real

danger of ani-existing surface installation Dbeing damaged or’

destroyeo, then it could conceivably be held 1liable for 1losses

incurked by‘the land owner, but not for the cost of erection of a

" new installation. :

In.the 1960'5 the Far West Rand Dolomitic Water Association was

ﬁformed of wh1ch most m1nes on the far West Rand are members. One of
-atne objects of this Association is to cons1der and settle c1a1ms   
made against. Association members, in respect of damage which isv
d1rectly -attributable as the proximate pnysical cause, to the -

'de-water1ng of m1nes. Franklin and Kaplan point out that there are

2 (20) -

difficulties  in determ1n1ng a "proximate cause and that-

prox1mate cause " constitutes one of the "vexed legal quest1ons .

~

" The first question which comes to mjnd is whether the members of .
fthis Association have sufficient legal qualifications and training
to- pronounce on an aspect of the law which appears to cause

:headaches for even ‘our most eminent Judges. This query aside, it

AN

(19) 1961 Appeal cases p388.

(20). Franklin, B.L.S. and Kaplan, M., op. c'it., p180.

4\ .
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iappeJES‘that,this]ﬁssociation works in close conjunction with the = .
State:. Cofordiﬁéikng Technical Committee on Sinkholes. The =

; AAssociation, has inter alia undertaken to purchase undeveloped " -

| propérties ~declared by " the Committee to bel unsuitable fdr: f~

‘HdeVelopménf, to purchase land and buildings in existence on- -
;_Nél Deéember i968 declared by the committee to‘ be unfit for: -
‘ .}Qccupatjon and to répair or, if uneconomic to repair, to purchasef ;;.

 5lahd'énd bui]dings erected on or after 1 Jandary 1969, also dec1aredﬂl’?'
by the qummitfeé to be wunsuitable for occupation. Since the> 

‘ ‘formation-of this Association every claim based on damage a11eged1y'f1”
.f} resulting from the de-watering of mines has been settled out of&ﬁ'ff

'éQurt anq; our ,66urts have, therefore, made no pronouncement on i§d
- whether a ' defence of Statutory authority based on the issue of af7i'

) section 30 permit would, in fact, be a good defence to a civi]Ifgj'”

claim. It is regrettable that this should be so.

- i . )
R cramr e wa b e e
AL R TR O

';'n;;f Where - property _is, however, not situated in a péoc]aimed_7f7 

".' operations, 'belong? ie is such water private or public water?fzf_
y | (21)

‘Geduld Proprietary- Mines Ltd v New Springs Collieries Limited

v fisl.a-'case in point. The facts in this case were that the

plaintiff's bredecessors'in title granted a certain company all the

(21) 1934 TPD plo4.

dolomitiT ‘area, to whom does the water extracted during mining .

rev
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“- Defendant  utilized such water in its mining operations but in .

the defendant's right to -

_ such water for mining purposes".

s

coal rjghts on a farm which rights were leased to defendant who .
earried on coal mining operations.' The water, which existed

-naturaljy underground percolated into defendant's coal mine.

uaddition pumped the water to the surface of the 1and from where it

conveyed'the water, by means of pipe lines, beyond the boundaries of

plaintiff's land, where it sold such water. The plaintiff disputed

(a) -use the water;
~ . (b) convey the water beyond the boundaries of p]aintiff's farm;
(c) “sell the water.

;-

- The original grant gave the defendant the right 'inter alia' "to

“_”pump out the water that may be found in the coal mines and let it

flow away“ _ The. Court held that the grantee had the right "to use

w (22)

. was whether the Court could infer from the terms of the contract

that the grantor had abandoned all r1ghts to the water. In this case

"it'was held that "the grantee i3 not’ bound to discharge the water

(22) 1bid, pl07.

The question to be decided _

V3
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immediately it reaches the surface if such discharge interferes with

“ohis mining operations; but the implication that the grantor has

- abandoned the water to the grantee or that the grantee may convey

_,the water off the property even where the consideration of detriment

to the mining operations does not come into play, is who]]y'

' unjusfif%ed".(23)

It is submitted that where _property 1is not situate in a s
proclaimed dolomitic area the common law abp]ies and water pumped

from'a.mine cannot be considered to be public water. The water

.bging pumped out of such mine is private water and as such the land

owner may freely dispose of it - it is "the property of the dominus

'qf the 1and“.(2§’

(23) Ibid, pl09.
. (24) Ibid, pl06.

T
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~ Chapter VI - Pollution

Ai]x_mines discharge, in the course of mining operations, ta‘
.nUmbef of}different kinds of liquid matter which- usually finds its
May into.streams passing over farm lands or used by riparian‘owners;
In‘additibn to such liquid mattér which is actively discharged, a
éonsiderab]e amodht of seepage takes place from slimes and sand
_duhpsQZSIjmes-and sands, though normally controlled, also pass onto
ﬁand and into streams owing to various causes which appear difficuft
_ :to’prevenf. In this dissertatibn, the words "mine effluent" when
—;uséd geheré]{y, aré intended to include all types of liauids and

so1ids émanating from mining operations. ‘ |
/“A'VA;1ower‘riparian owner is entft]éd, at.common law, to have‘the
"'yatef'qf a stfeam transmitted to him "without sensible alteration in

w(1)

. its character-or "quality unless an upper riparian owner has

-

‘acﬁuiréd an adverse right, whether under the Water Act 54 of 1956,
“the Mining Rights Act 20 of 1967 or by prescription. -
.- The -normal remedy for breach of this right of the lower owner is

17A§éh'interdi¢t against the upper owner. If the latter pollutes the

‘\

(i):'Prin§1oo v Luipaardsvlei Estate and GM Co Ltd 1933 WLD 6 at
p15- L7 )
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. stream and the pollution is a continuing one and causes damage, the

former is prima facie entitled to an interdict and is not obliged to

“be content with daméges for future injury. The Court, however, has a

-discretion to grant damages in lieu of an " interdict.

con;]usiVe;vtest has been laid down as to when ~the Court will.

‘exercise

respect of future injury but a working rule suggested in England was.

quoped with approval. in Prinsloo's case

L Ma)

(b)

(c)

“(d)

‘ then

The

' determ1n1ng whether “it should be granted. The fact that an

“ 1nterd1ct proh1b1t1ng the -discharge of such eff]uent as causes the

(2

this discretion to grant damages in lieu of an interdict in

(3) viz

if the injdry to the plaintiff's legal rights is small; and
is one which is capable of being estimated in money; and

is one which can be adequately compensated by a small money
payment; and

the case is one in which it would be oppressive to the
defendant to grant an injunction; -

damages in substitution of an injunction may be given".

pract1ca1 -effect of an interdict is of impoftange in

poﬂ ution and damage complained of will cause inconvenience and

expense

seriously

to the mine concerned and will, .in particular cases,

T e

‘affect the' conduct of mining"operations making it

(2) 1bid, p24 and p25

(3j , Ibld p25
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7,difficu1t to carry on operations profitably are factors for

COhsidefation but are in themselves not sufficient grounds for a

(4)

Court to justify, réfusal of an interdict. These and similar

“"facts” may ihf]héﬁée the Court in exercising its discretion whether

or not to grant an interdict.

. An-_interesting question for consideration is whether a mine

Which has™ discharged éff]uent consistently and uninterruptedly into.

a public stream for thirty vears or more, could acquire a

| presckiptiye right to do so. "In the case of an affirmative

servitude .... the mere enjoyment of the right in question- is, in

(5)
(6)

itse]f, an adverse act" and at p291 Kotze, J.'s statement in

. "Seeing that servitudes are onerous, the law does not favcur

,  them, and where, therefore, the acquisition of a right such as

“that claimed by the defendants which is in the nature of a real
~ servitude, is set up as having been acquired by prescription it
. is encumbent -on the defendants to establish their claim. by clear

and 'satisfactory evidence". .

< -

A

\Pre§crfption in the context of pollution has never been fully

' considéred by the Dutch authorities or South African Courts. In

~"(4)  Ibid, pp26 - 27.

(§)  Head v Du Toit 1932 CPD pp287 at p292.

_.(6) 1913 CPD 847 at p853.
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“Dreyer v C1oete

(7) the principle was argued and De Villiers, C.J.

,remarked.

. but

“The mere fact that Cloete had been allowed to send down
polluted water does not give him the right to pollute the water
to such an extent as to injure the plaintiff. ... The fact that
he had done so for fifty years and upwards would not. give him
the right to increase the pollution to the detriment of the
lower proprietors ..."

in Salisbury Municipality v Jooala®) in an obiter dictum,

'Innés, J. said:

/

\.

- . Hare

"The owner is entitled to the protection of the Court against
the infringement of his common law rights, whether he happens to
be then exercising them or not. If he neglects to apply for

redress he runs the risk that a prescriptive right to pollute

the stream may in due time be established".

-The inference from the latter case is that some measure of

) 'protection-can be obtained by prescribtion.

The oppos1te view was, however, taken by Buchanan in G1fford y

19)

where dea11ng with fumes from br1ckyards he said:

v

"I quite agree with Mr Schreiner's argument that where a
- nuisance -is proved to cause noxious injuries to 1life or

(1)
(8

(9)

_ 1877 Buchanan 142 at pl47.
1911 AD 178 at pl8S5.
14 sC 255 at p259.

[
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property, prescription cannot be relied upon to prevent such a

" nuisance - being abated. A distinction,” however, must be drawn
between injuries noxious to health and property, and those which
are detrimental only to personal comfort."

> “on the quégtiaa of a prescriptive right three factors must be

considered viz:

(a)

- (b)

| _right’in favour of that mining title, because the holder of

the Salisbury Municipality case dealt with pollution of

. water by the dwner of land and it is doubtful that the

Court could have intended its remarks to apply to a form of

“title such as a right to mine gkanted by the State;

in-Prinsloo's case Counsel for the plaintiff, argued that

the hoider of a mining title cannot acquire a prescriptive

-a.mining right has merely a licence to exercise the

.. Government's right to mine (bli). On the facts of the case,

. however, the Court found it unnecessary to give a decision.

',‘Ep iS'subm{ited with respect that plaintiff's Counsel was

(c)

- Most pollution of rivers is- a public nuisance and cannot, .

© correct in his submission;

-
s

Whether the pollution of the river constitutes a public or

-~

a private nuisance. If it is a public nuisance a right to

| commit it cannot be obtained by prescription.

| therefore, be\ilegalised by prescription. Pollution of a public

FE%
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“stream, -apart from being a public nuisance, can give rise to an

action by a riparian owner for either an interdict or damages. Such

owner - could conceivably have 1lost his proprietary rights by

prescription. Therefore, where an act is at the same time an

infringement of the rights of the public and of individuals, the

righté of individuals could be lost by adverse user ie although no
»rightzcén bq'obtained_byvprescription to- commit a public nuisance as

.such, insofar as the act of pollution constitutes the invasion of

the propriétary fights of a riparian owner, a right could be

obtained by prescription. To succeed in this defence the mine would

have to prove that the same degree of pollution had continued for

thirty years or more.

. The righfs and dvrties of upper and lower riparian owners under

Commbn and StatUté Law in respect of pollution of a public stream

were "consideréd qf great 1length by Tindall, J. in Prinsloo v -

(10) "1 dealing with the

Luipaardsvlei Estates and GM Co Ltd.

" common Taw he saig{1l) ' o

" "There can, of course, be no dispiite that if the common law

rights of the parties were not modified by the gold law, the-

-defendant would be liable for-discharging foul water, acid water
and water containing slimes and sludge into the spruit”.

(10) 1933 WLD p6.
(11) Ibid, pla.

AN
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»Kwhere then, Statutory authority exists to justify pollution, the

T ‘same principles "apply as were considered under the de-watering of a

W,m1ne

(12) . See pp159-161.

(12) ie where the powers conferred by the Statute are

b

.Hw“perm1ss1ve and there is nothing in such Statute to localise their
operation and they do not necessar11y involve an interference with

_private rights, the inference is that .the Legislature intended the

powers to be exercised subject to the common law rights of third

persens. If;‘however? the nature of the work authorised is such that
it may or may not interfere with private rights according to’
eireumsténtes, then the person entrusted with Statutory authority is
entit1ed to shew that, under the circumstances of the case, it is
‘impossible to carry out the work without such 1nterference, in which
case an 1nference that an infringement of private rights was |
sanctfened.woufd be justified. If interference with private rights
tfsjdstified then the exercise of the Statutory power is limited by

<

“the - further consideration that it mdst be carried out without

heg]igence If hy“a reasonable exercise of the powers ’thel damage

cou]d haxe been” prevented it is negligent not to'adopt measures,

: reasonab1y practicable, to prevent injury. !The onus lies on the

party comp1a1n1ngvof the injury to prove such negligence. As already

étated,(13) in considering whether a measure s reasonably

-~

~

-~ (13) See pp 163-165.

Ty




‘ 6827A/79709/CEN | | 179.
~ 850705
“‘bfacticéble,‘regard may be had to local requirements and the cost of
.'takiné-SUCh precautions. In Prinsloo's case the defendant company
re]ied'on these princip]es unsuccessfully because in that case the
'”i compaﬁy‘twas found” to be negligent. However, the Court does not

appéér to'héve held that without negligence the &efendant would not

~_have been entitled to interfere with Prinsloo's rights because of

its Statutory authority to carry on mining. In fact at pl8-19

Tindall, J. said:

\

_ "It ‘seems to me clear that, to support the contention that it is
. entitled in law to do the acts complained of, the defendant is

thrown back on the doctrine expounded in Johannesburg

Municipality v African Realty Trust Ltd (1927 AD pl63), namely, -

that it is authorised by Statute to mine, that it cannot do so

. without interference with private rights and that, therefore,
-the .inference from the gold law is that such infringement is =~
~Justified. ... But these facts do not justify the inference that

-the ‘Legislature intended that the mining company is entitled to

discharge such water wherever it pleases. Such water would be

stored and purified and the necessary permit could be obtained
~from the Mining Cormissioner. No doubt that would involve

sufficient to support defendant's contentions".

‘ Simi1ar1y,tin Levin v Vooelstruis Estates and Gold Mﬁning Co

Ltgtl4)lthe Court does not appear to have decided the matter of

principle, because on the facts of the case /the defendant was

negTigent and, thérefore, liable. - In the same case at p69 Ward j

refers to: 'the statement of the Taw" in regard to a Statutory

(14) 1921 LD p66

--expense and inconvenience, but these considerations are not

'EN
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L vizZe

i

"Where in the absence of express provision, a Statutory power

has been held to deprive third persons of their rights of

action, not only has the work intended to be authorised been

defined as regards locality as well as regards character, but’
" its- performance has been associated with an element of
compulsion arising either from an express legislative command or-

"~ because the power is combined with something in the nature of a
public - duty to exercise it whenever occasion requires or
immediately as the case may be". . -

“In Prins]oo's;cése the Court rejected the defendant's claim that

it could not carry on mining without interfering with private rights

and was, therefore, not responsible for the consequences of its

- mining operationg,on the grounds that it considered the enactment of
.-Regu1ations 22 éﬁd 23 to the Gold Law 35 of 1908 (since repealed) to
: indicateA that; the Legislature considered that mining operations
:couiq qnd'shhuld be carried on without polluting streams or making
~ them turbid and-tﬁé mine had failed to prove fhat it could not carry

on mining without . interfering with private rights. In considering

the hisforica]iaspeét of the matter the Court pointed outtfhat in

[ .

_'1898\thef§7was a marked change in the Gold Law, due conceivably to

the introduction of the cyanide process for the extraction of go]d,

Affef.the enactment of Act 35 of 1908—regu1ations 22 and 23 were

b -~

(15) 1909 TH at pl92.

(15)

FRY
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‘ publishéd, prohibiting pollution and providing that it would be a

~ punishable offence to continue to pollute a stream after being

called upon by the Mining Commissioner to refrain from doing so. In |

the view of thé. Court, these regulations <showed that the:

Legislature, after providing for the grant of a water right, wished -

“at the same time to make it clear that it did not authorise the

- pollution or making turbid of the water in any stream or watercourse.

" In the present Mining Rights Act 20 of 1967 section 17(1)(c)
prohibits inter alia prospecting "by means which disturb the surface
6f‘the'earth'in any public stream" where such prospector has been

informed by ‘the;’Mining. Commissioner that the latter is of thev'

”'dﬁinion that thét activity "will pollute the water in the stream".
’Sectibn-90 of the Mining Rights Act deals with the grant of surface -

-Fighx permits for mining purposes and purposes incidental therefof"

(16)  wihat  the

_ depositfng of slimes or effluent by a mining.company undér»;urface
" right permits in"tefhs of section 90 of the Mining Rights Act is

“work tarried out under Statutory authority." They do however query

Wheﬁhér this section "impliedly sanctions the infringement of common

on". The answer would appear to be

-—

(16) Fkanklin,'B(L.S?‘and Kaplan,M., "The Mining and Mineral Laws
of South Africa", Durban, Butterworths, 1982, ppl66-1€7.
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jih'*fhe”.negative unless it can be shown that despite the mining’

- ‘company concerned having adopted all "reasonably practicable"

>measures_to preven;.the infringement of common law rights, it is
‘impossible to conduct mining operations without some form of -

-interference with such rights.

- Section 96 deals with applications -for water rights and sub:

section (4) empowers the Mining Commissioner to impose any
i.conditions he deems necessary when granting such right whilst

section 101 entitles the Mining Commissioner to cancel such right

. if, inter alia, 'any condition of the grant is not being observed'.

'Fip611y ‘section 187 empowers the State President to make reqgulations

" for "(q) the proper distribution of and -prevention of waste,

‘ pollution, fouling or disturbing of any water on or underneath any

pfpcféiméd'Tand‘or'land held under mining title or in any public

N ﬁtreaml,formihg’ a. boundary of proclaimed land or land held under

"miping_tit1e énd‘(t),phe prevention or abatement of nuisances". The

1976 regﬁTﬁtions enacted in terms of section 26(1)(c) of the Water

Act 54 of 1956 contain comprehensive and stringent provisions for

'ythe‘ prevention of = pollution whilst - section 170(3) makes a

Aconfravention.of such regulations & punishab]é offence. Section 171

- makes provision for payment of compensation for any damage for an

.. and Works Act 27 of 1956, for example, Regulation 5.9.2 provides

‘émOUnt not exceeding R400,00. Further controls are provided by the

Mines and Works Regulations made in terms of section 12 of the Mines

-

-

iy
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' that ‘'water containing any injurious matter in suspension . or
' J'_solutiQn' must first be treated to render it 'innocuous' before it

is discharged from the mine.

A: The_cdnc]usion to be drawn from the principles discussed éboye‘,
‘ l;zi§”_thatv ih- a clash of interests between the land owner andﬁ thé» '
mining'iit1e}holder or the holder of mineral rights in regérd fo'
- pQ11qtfph-_Of - public water, there appears to be no Statﬁtdny "
' 55yfhority;conferring on mining companies the right to pollute the
_wéters of a public stream. Unless, therefore, the company concerned
‘1s ab]e .to show that under the circumstances of the case 1t is
-f“ 1mposs1b1e to carry out its operations without interference with thej
cqmmon llaw_ rights of others and that it has taken all measures
,.héasonébly.practfcal to prevent.injury to lower riparian owners (a°
”mpst difficu1t-onys to discharge) it is submitted that the defence .
:.ofvsfétutoﬁy.authority will not succeed and the lower riparian owner
__willlbe granted an interdict or damages for breach of his right to
: haQév fhe ‘water of a public stream transmitted to him "without

" 'sensible alteration in its character or quality".

-"In the nature of things prospecting and mining must impinge_uﬁbn

- the ordinary range of the proprietary rights of the owner of 1and;

The: competition between the two sets of rights is becuming more -
}a¢ute‘as'1and values rise, as the tempo of mining increases and as

5"eVer lafger”shallow level mining operations (particularly for coal)
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. are undertaken. Much of the development of law in relation to the

environment is- 1ikely to be directed towards grappling with the

. problem_of competing rights between the miner and the land owner and

the consequence which shallow level mining has upon the environment.'

~Mining- and minerals have played an important part in the development

" of the .ecohbmy of South Africa and in a situation ‘where the

Ainferests of environmental conservation must be reconciled with
pqotéctioni of human ‘interests, including of course economic
interesté, the 'State has been reluctant to use its Legislative
_jfegulafory power in such a way as to discourage the enterprise of
SouthrAfriqan entrepreneurs with large capital investments in the
: e§p10itation offour mineral resources. Without such investment the
economié progress of South Africa would be stunted whilst at tﬁé
) saﬁé'time it;cannot be ignored that mining development on a large
";écale:can 1ead't6 appalling blight pollution and an escalation in
#onf]jcts between the'competing interésts of mining, agriculture énd

'industry'-‘the t?ipod on which South Africa's economy is\foqnded.

~ .

résu1tént ~increase in the measure of pollution, the greatér
‘awareness'of the public of the conseauences of such pollution and
y their>desire to improve the quality of life, Environmental Law is an

‘-area.recéiying urgent world wide attention.

~

In view of the enormous technological advancements,- the:

Vo

Y
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In SoUth Africa, as in every other country in the world, the
issues of environmental pollution and the depletion of natural
resources are matters of urgent concern. Cowen and Geach‘17)

-advocate an integration of deve]opmeht and conservation. They state:

“By development we mean the use of the resources of the biosphere to -

u_sétisfy_ human needs and aspirations. By conservation we mean the

“control or management of such use so as to promote optimum

' ~concepts, though pétentid]]y in conflict are not mutually exclusive.

v

\

L - A
"“\\and.conservationists.

sustainable enjoyment of the total environment for the benefit of

both the present and future generations. Because it is generally

accepted that resourées are limited, it follows that development can

be sustainable only if it is integrated with conservation. The two

indéed human survival may well depend on achieving a healthy balance

“or symbiosis between them".

A3

&vA"The_South African Government, in its legislative policy for the
vconservationkOf thefenvironment has sought to avoid conflict between

,ideve1oper5*f61hc1uding those seeking to expand mining development)

toe -

" (17) Cowen, D.V., and Geach C.H., "The cost-benefit of development
. controls for environmental conservation in South Africa",
".p210, International Bar Association - Third environmental law
seminar on cost-benefit of environmental and planning controls

held at Hyatt Regency hotel Singapore 26-31 March, 1983.
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"_fThe,prob1ems caused by the depletion of natural resources on the
6ne‘hand and man's ever increasing dependence upon sources of energy
which. stem froh the environment on the other hand, demand that the -

field ‘of 'environmental law takes a look at traditional legal

remedies = in order to adapt them to the increasing need for

environmental protection and environmental planning. Environmental

law encompasses two related but different aspects ie that of

“pollution control and the conservation of natural resources. As far
as ’bo11utidn contro1 is concerned, it could be sqid that South
| African pfivate law remedies have always been available to the

_ Viéfim of pollution, albeit within the narrow confines of the actio

legis aqdi]iae and the interdict.

. However,  in relation to mining operations the control of

pollution has necessitated the involvement of the Legislature and .a
number of Statutes have been passed, designed fo abate nuisances and

prOtect the pub1ic,hea1th in relation to air, water and solid waste

¢ “pollution. Thus.the Atmospheric Pollution Prevention Act 45 of 1965
:tontrols thé creation of dust, either from mining operations or from
the tai]ings;dumps resulting from mining operations. Almost every

“area suitable- for the mining and gasifiéation of coal is designated

a controlled area and in these'é?eas’ho 1e§s than sixty different

-enumerated processes may only be carried out with the consent of the

Air Pd]]utiod Control™-0Officer.

Ay
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The provisions of the Water Act 54 of 1956, the Mining Rights

- Act 20 of 1967 and the Mines and Works Act 27 of 1956 relating to

. water poi]ution contro1 have already been discussed above.

In terms of section 12 of the Mines and WOrks Act the State-

- President has the power to make regulations concern1ng, 1nter alia -

"The conservation of the environment at or near any mine or

" works including the restoration of land on which activities in
connection with mines or works are performed or have been
performed"

'Acfing in terms of this section the State President published

- regulations the’fmost' crucial of which is 5.12.1 dealing with the
rehabi]ifatiOn' of the surface of an open cast mine. It provideé
o that_é layout plan and a rehabilitation programme shall, on request,

be -submitted in respect of an open cast mine to the Inspector of

/

&"Mineé. There is a proviso that prior to the commencement of any

mining.operétions in any new open cast mine which is planned to

remove"anpuallyﬁ'more than 12 000 tons of mineral, inc]uding 

~

{ ovérburden;‘isuch F} repoft must he submitted to the Inspector of

Mines setting out. exactly how the -mining company intends ‘to

' rehgbi]itate the land to its former natural state. Rehabilitation
.of the surface is to form an integra} part of mining operations and
usha]], asvfér as is‘practicable, be conducted concurrently with such-

’operations, and where applicable in accordance with the programme

u/

Fintg
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short-com1ng of this regulation is that it does not go far enough in

that it is not specific about precise obligations. Finally, the

'regu1ations provide that on comp]etion of mining operations there is

an obligation to rehabilitate the surface to as near to its natural

state as is practicable to the satisfaction of the Inspector of

.. Mines.

The essence of the Physical Planning Act 88 of 1967 as amended

is to promote’ co-ordinated environmental planning and utilization of

. resources and makes provision for the drafting of quide plans for

the future development of land. Control can be exercised over the

' 'use'of»land,thch is intended to be used for the processing .of any

mineral. No land may, except under a permit, be used for processing.

purposes ‘unless it has been reserved under the Act or zoned in terms

‘of a guide plan for that purpose.

- The 1egisfation of most developed countries eg United States of

. AmeETca' Australia and New  Zealand provides that any mining

. ~

deve]opment must be preceded by an exhaustive Environmental Impact

- Study. Regu]at1on 5 12.1 of the Mines and works Act approximates to*
.-such a_-study but as  already stated does not go far enough.

' Geaeh(ls)'suggestshfhat: "Perhaas South Africa cou1d adopt the USA

’,<K18) Geach, C.H., "South African Environmental Legislation and its

impact on Mineral Laws and Mining Practice" 1 at p24, paper

presented at the Mining and Environmental Law Seminar,

4-8 April 1982 Washington DC.

e
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practice of relying on ‘a National Environmental Policy Act which in
effect has allowed the courts to review the merits of admihistrative

decisions - so that the general public, developers and 1large -

legislation and enforceable if necessary in open court. In other

Words; the~‘rule of law must be applied to ensure that the

environmental conseaquences of significant developments particularly

~in the fjé]d of mining are properly and effectively taken intd !

account before irreversible decisions to proceed are made".

24

i
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Chapter VII - Conclusion

The laws governing and regulating the mining industry have

clearly accommodated the South African economy and the mining

industry well to date, but certainly not the interests of the land

owner. Much still needs to be done to maintain the balance between

N

‘techho1ogica1 and industrial advancement, which enhances the

prosperity of the nation; the interests of the owner of the land

and those of the person who, by contract with the land owner or by

‘law, became entitled to work the mineral deposits in such land; and

ffha]]y the preservation of the environment so that it remains
habitable for man.

"~ South African Property Law has been derived from Roman Law as
the principal and -original source. The concept of the>tota1ity of

anership?_has created many impediments to the exercise of \mining

~righf§ on land owned by another and has brought the mineral right or

mining title holder into constant collision with the recognised
rights of the land owner. Like the'miger, the law appears to have
beén compelled to traverse the iézyrin%hs of darkness, not in search
of . precious stones: or metals, but in search of some elusive

principle of Roman and Roman Dutch law pertaining specifically to

minerals and mining rights. In the search to trace the origins of

4\
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"the  conflict between land owner, mineral right holder and mining
ptitle ho]der'I“—have concluded that "the owner of land in South
Africa who has parted with the mineral rights in his land is ......

‘largely the author of his own m1sery ...... (Aussenkjer D1amante

thy)'Ltd v Namex (Pty) Ltd and Another.(l)

It» can be argued correctly that a land owner's rightsv and
lreouirements can be protected and preoerved within the parameters of
the ;ontract in terms of which he disposes of his mineral rights and
;the fact that few land owners consult an expert to ensure protect1on
of.their jnterests is beyond the control of either the mineral right
-.or mining tit]e holder. Despite the soundness in law of this
argument the fact remains that most land owners accept and sign the

standard form of contract presented to them by the mining company
»concerned and do not understand to what extent they have d1sposed of
: a'rright of_ ownership. What {s -required is a more equit;b1e
. framework of Tegislation to protect those land owner's who do not

.rea1$se'whatdthey are giving away, and furthermore, to provide for

Lo~

‘realistic compensation for loss of surface use of land, "diminution
of “the surface value of the land and/or the total or partial

_ interruption of the right of oocupation of that land“.(Z). It is

(1) - 1980 (3) SA'896 at p903 (SWA)

" (2) ~ Section 67 (i)(c), (ii) and (iii) of the Mines, Works and
- Minerals Ordinance 20 of 1968 (SWA) :

e
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.\éuggested, that South Africa should 1legislate to create a

compehsation court to adjudicate and compensate in cases of conflict

" between land owner, mineral right and/or mining title holder. The

Mines, Works and Minerals Ordinance 20 of 1968 (SWA),(3)

f struetured on the fact that all mineral rights vest in the State,
'appeaks tqvheve succeeded in creating a framework within which the

, 1ahd owner may exercise his rights of ownership compatibly with the

eXp]oftation of minerals by the holder of‘ the mihing title, and

- where each is able to pursue his respective objectives in an ordered
Aéequence,. without retardation of either activity thus maximising
eech kfnd of resource with a minimal degree of conflict. Thus this
'.ordinance p}ovidee that "no mining operations may be carried out on

'>any landlpegged as a claim until such time as the pegging of the

Cclaim has. been registered .... and if the claim is situated on

(4)

. private land’"' a permit has been issued. The permit is only
' issued if a "written agreement has been entered into between the

ho1der of the c1a1m and the owner of the iand in quest1on as to the

cond1t1dhs subJecf to which the land owner sha]] be compensated ....

~

" ‘and a copy of such agreement has been lodged with the

./;

‘A -

(3)'j8ased largely on ‘the German M1n1ng Law as contained in the

Pruss1an Allgemeines Berggesetz of 1865.

" (4). Section 28(1) of the Mines, Works and Minerals Ord1nance 20 of

1968 (SWA)

~

al though
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Commissioner

per1od f1xed by the Mining Commissioner

__holder of such claim to convert it to a mining area.

prevented by circumstances over which he has no control
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(5). The Minihg Commissioner is entitled to inform the

“‘e1aim holder that he is to execute such prospecting operatibns "as
ware in the opinion of the Mining Commssioner appropriate to the

'?Tcharacter of ‘the mineral deposit or such claims" within a time

(6)

If precious or base

m1nerals have been regularly won from a claim for a period of two_f
- years and the Mining Commissioner is of the opinion that such 

_ minerals exist in payable aquantities he is entit]ed to call upon the

(7)

so to convert the rights in the claim 1apse.(8) Further it 15
steted>that "Every owner of a mining area shall within two yearé
"from'the'date of'conversion ceeen beg1n reqular mining operations

,;;.,, and sha]] continue such operations w1thout interruption unless .

9y

ThemM1n1ng.Comm1ss1oner may grant permission to a prospector or mine
» - owner to use the surface of land for ancillary works required for

"his.mining operations but in the case of private land, the applicant

must produce proof ‘that he has entered inte an agreement‘with'the

~

- (5)  1Ibid, section 28(2)(a)

(6) " Ibid, sect1on 32 -7

() | Ibid; sectiop 48(1)
(8)  Ibid, section48(2) | | .
. (9)' -Ibid, section 49(1)

On fai]ure';

5

A

3
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.owner,~of the land as to the terms on which the owner is to be
"Eompensated or if the parties have been unable to reach agreement
‘that the matter has been submitted to a board of adjudication for
(10)
surface of.thé land in a safe condition and if he fails to do so, he

s guiTty of an offence.(ll) Furthermore "Nothing in this section

- contained shall be deemed to deprive any owner of land of the rights -

to claim compensation from any mine owner for damage done to his
]and(IZ)
: enc]osures for fafming or industrial purposes have been erected is

- EXémpt,"fkom use for purposes ancillary to mining unless the

‘prospector or miner can prove that the cultivation of the land or‘

'erection_of bui1dings was done purely to obstruct him in his mining
' opefatidns(13)‘As already set out on page 106 the owner of private

,‘land is ‘entitled to compensation for damage to, diminution of

- surface va1ue and 1nterrupt1on of occupat1on, of his 1land. (14)

\.;»Th1s includes compensation for the use of his land to house the

'employeeé of thg‘prgspectOr or mine owner, and the use bjnthe lTatter:

’ ‘.—‘ .
- . .\‘"/I
S

(10) 1bid, section 50(1) o

(11) 1Ibid, section 53(1)(a)(b) -and (c) and 53(2).
- (12) Ibid,.sectiop 53(3) "

",_(13)~ ibid; sectioﬁu§6.

(14) 1bid, section 67(1)

Everv mine owner 1is obliged to maintain the -

Land under cultivation or on which buildings or

Y

A
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,h,'mbfedver as- set out in the agreement with the land owner, he is

.t} whilst jh addition it is unlawful for him to continue conducting hisj

 {ﬂ\bf the Tand owner's roads, wood and water. If the prospector or mine

: owner: fails to- pay the amount of compensation at the time and
2 guilty of an offence and liable on conviction to- certain penalties

.bfospecting or mining operations on pain of having his prospecting

o Iicénce ~cancelled and the claim or mining area declared

' forfe1ted (15)1 Finally the owner of pr1vate land is entitled to
' demand that the prospector or mine owner provide adequate secur1ty
'fﬁ; fqr the paymnent of compensation referred to above and failure to do

' sd by the prospector or miné owner entitles the Mining Commissioner .

J*_to proh1b1t the continuation of mining operations until such

“'t‘secur1ty is furnIShed Perhaps within an amended framework of
-1e§is1ation'for mining law South Africa could adapt and hodify the

Tphilosophy and principles of this Ordinance.

,

TMJ;AThé. subject of comparative law in relation to the varioqé

conflict. situations discussed in this dissertation is one which

el

- demaﬁds ‘separate treatment as a topic on its own, and it is

(“fjthgrefore not practical to deal fully with it here. However, the

Combakative ~Survey on World Coal Mining Law published by the

b

.Internétiona1 Bar Association in 1984 is of great interest in this

drp ) £ s s DS ar swpan s

.\

4(i5)‘flbid, section 67(2)(a) and (b)

g e
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-context as it reflects a measure of comparison of how .other

‘countries deal with similar problems.

/

.- For example:

- }n Ahstra]iq

“It is presumed at common law that the owner of land is entitled

fo_a11'that‘1ies ab6ve or below the surface: cujus est solum, ejus

‘est usque ad coelum'ét usaue ad inferos. Minerals (other than the

-YOyal metals) are part of the land in which they are situated. ... a

conveyance of freehold land includes the mines and minerals therein

un]eés-expréss1y'exc]uded or previously reserved ..... ownership of
‘ ‘ ’ w (16)

minerals may be severed from ownership of the surface". In New

"Soyth Wales ownership of in situ coal is vested in the State whilst

' ;- to a State*to:compdlsorily acquire land on any terms, as aUthorised
by . iﬁsA13gis1at{bn, and in 1982 .the New South Wales Government
-acquired all remaining prfvate in situ coal by legislative process.

< _ To date, .the New South Wales Government has not determined a basis

-~ for.compensation to previous owners. Further, although provision

~(16) Lahg, A.G. and Crommelin, M., "Australian Mining and Petroleum

-Laws", Butterworths, Sydney, Melbourne, Brisbane, Perth, 1979,

4 %
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has been made in New South Wales accounts for some compensation, the

amount provided is comparatively minimal and there is little

immediate- proépect of compensation being paid. In Queensland the

"*State  retains full* control over the exploration of all privately

owned coal which cannot be mined by anyone (including its owner).
'except‘under a mining lease granted by the State. Both the New South

- Wales and Queensland legislation permit exploration and mining on

privately owned lands but only pdrsuant to an exploration or mining. .

title granted under relevant legislation. The legislation of both

States, thérefore, derogates from the common 1law right of the

individual.

. -The right of surface owners to surface support by adjacent

. strata is well established in the Australian common law’but only New

:South' Wales has specifically legislated in this regard. The New

Soutﬁ Wales legislation makes provision for compensation payments to

‘surface owners where improvements are damaged by subsidence, but

:such tompensation is reduced where damage was compounded due to the

<=

\fmpfoyementénﬁaving been negligently or improperly constructed.
v .

‘Assessment of compensation for damages to non-improved land is

. -
-

. also codified. In the other States, the-assessment structures permit
~a surface owner to receive compensation for any financial 1loss,
hardship or _intonveniehee suffered as a consequence of mining

Operatiohs.'Should the owner and the mining operator disagree as

1= P — ST

4\
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.regards .the amount of compensation either party may approach the
courts for a -decision as to the appropriate compensetion. In.
-assessing thé amount of compensation payable the court must take
4into account any hbrks that the mininé operator has carried out or

- has undertaken to carry out to rehabilitate the land.

The advent of large scale open cut coal mining in Australia in

the.j1960'§. coincided with increasing public awareness of the

necessity for. conservation. As a result, an extensive series of

gqverhment environmental controls have been imposed by the

-iﬁdividual_States and are administered and enforced by a statutory
‘>body fOrmed‘ for’ that burpose. The policy of such bodies toward;
-db11ution contfo] is generally "minimisation" or "prevention" of

'ipollUtfon rather than “"elimination". Conditions which the statutory

‘body. attaches to a project will be written into the required
\ -s%atutory licences and failure of fhé mine operator to meet the
'speciffed~condifions or breach of those conditions, can 1éad\to the

EAlﬁcence»ngng refused, revoked or suspended.

P

~ .

{: LégisTatively, rehabilitation is seen as’ compltementary to other
measufes fpr the control ofvair.énd-wqter pollution, disposal sites-
and.dumps. Detailed plans to achfev@ this must be submitted to the
1ﬁe1evant  stéfutory= bbody and rehabilitation conditions are '

' incprpofatéd j-1'.r| the \Iicences required for mining approval. This

- _frequirement of  progressive rehabilitation is regarded as

T

Y
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" to at least an equivalent productivity".

~ "free" (Bergfrei) which means that neither the landowner nor any - °

’ (17) See the Section on Energy and Natural Resources Law of the
. International Bar Association World Coal Mining Law, A.

'ehQirdhménta]lyv superior to the traditional obligation to
ﬁrehabifitaté tﬁe land at the expiration of the title. Mihing‘ isai,
‘viewed és.a temporary -use of the land and adeauate consideration
hust»be given to the preferred end-use of a mined area. The current
underlying philosophy for rehabilitation is that mined land should

'be‘retufned as_closely as possible to its pre-mining appearance and

n (17)

In the Federal Republic of Germany

" ‘The Federal Mining Law (Bundesberggesetz) of 1980 enacted in'7

1982, is the law governing‘mining activities. Hard and browncoal are

;Otheri péfson actually owns these mineral resources.(18) Thus,',
. coal, is not in legal terms, subject to landownership and a mining -
jicenée s 'réqu{red for the exploration and extraction of

A‘coal(lg).

. te:the'mihjng'au;hority for approval, before any mining title may be

& -

~e

" ~ . . \. t

-

Comparative Survey, 1984, Taw firm of Stephen Jaques Stone
James, Volume I, pplO, 16, 17, 33-36.

(18) Federal Mining'Law of 1980 - Article 3 - Sections 2 and 3.

(19) 'ibiq; Article 6

A mining‘company is obliged to submit an operating plan

Y




/.

S~

. regard, “inter ~alia, to surface protection and the prevention of =

' admihistration is required for deforestation and a building permit

; utinée tHé 1andL‘Ifuagreement cannot be reached, the mine oﬁerator'

A}

\

A

S s ey
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‘exercised. (20)

entire obekation from initiation of exploration to rehabilitation of .
land surfaces used for mining), the technical execution and thel

duration Iof " the project. The authorities consi&er the plan in o

public damage. Thus approval of the water resources board is

required for an open cast working, the approval of the forestry.

"is necessary -for any surface installations included in the mining. -

development.

‘

‘lnlAcquisition of Land. If private land is required for prospectihg":

for coal, the mining authority is entitled to grant the entrepreneur .

(21)

_a'right to use the land on payment of compensation . Generally .-
however the minind company enters into an agreement with the land

"fownerkas regards the conditions on which the former is entitled to

< /

~is grantedAfhe right to utilise_thé land by expropriation procedures o
\:in‘fhe'pub]ic interest. Mining operations are regacded as generally

reqdiring -only a temporary use of land and expropriation in the

RS -

“(20) Ibid, section Sl;ff
(21) * Ibid, articles 39 and 40

. Theﬂoperating plan must describe the scope (ie the

N




‘damage suffered as a result of expropriation

f_Liabi1ity for surface drainage from underground

“the framework of this provision

fof.bui1dings.

79689/79729/GEN 201,
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context of Mining Law aims at a time limited transfer of the'right’

--of land utilisation. The land owner is entitled to compensation for .

(22)

'  working and other liabilities to third parties

-

= The operator of a mine is entitled to cause -subsidence of the.

?¢SUrface'of land on the basis of his title to work and extract the

coél; The land owner is entitled to compensation for damages caused -~

By.subsidence.
P}eCautions~

}The'mining company is obliged to take precautions against danger

* rto'1ife,_hea1th and property of third partiés. Such precautionary
~méasures_must be reflected in the operating plan of the mine but the. .

'iaw doegﬁpot'prescfibe the extent of the measures necessan§ within .

(23) " The 1and owner has a legal

 ob1igation'to adopt precautionary measures in regard to the erectioh_

(24) At the request of.fhe mining company, the 1and

b -

(22) 1bid, article 78 ff

(23). Ibid, article 1

(28) 1bid, article 110
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owner mdst take into éccount the effect on the surface. of mining
6pératibn§, in regard to the positioning and construction of his
bui]dings. Minor expenses incurred in this regard are borne by_thé.
land owner but héjor expenses are réfunded to: him by the mining

(25) In certain cases it may not be possible to equip

_buildings with adequate safeguards to prevent damage - caused by

subsidence or the expenditure involved may be unreasonably high. In
such én instance the Mining company is obliged to notify the land

owner in writing of such facts. This written notification has one of

- two 'tonsequences, namely: The mining company is freed of all

| ijabi]ity for damage to the building if despite the written

notification the building is erected; or if due to such written

'"notification_fhe development does not take place, the mining company.

_is obliged to compensate the land owner for depreciation in value of

thgl‘]anq,(26) Both personal injury and damage resulting Froh-

/seakching,‘ extracting or preparing coal (Bergschaden) has to be .

':propekly compensated for by both the mine operator and the.owner>of

;mining‘fitle, who are regarded as joint debtors(27). Liability is

not™restricted to subsidence but arises from practically all mining.

operations. Liability is incurred regardless of illegality or fault -

~on the part of the ooerator or mining title holder but the mining

-~

(25) Ibid, article T11

~ (26) " 1bid, article 113

" (27) 1Ibid, article 114, 115 and 116




79689779729 /GEN 203.
850701 -

company'is freed of liébility if the land owner has contractua]]y"

“‘A:Kweiyed his. right to compensation.

‘held respons1b1e for structural defects are justified.

y'llLeéal presumption®

L

~,-’The Federal Mining Law of 1980 introduced a legal presumption‘ef '
damage caused by subsidence, a provision long demanded by land
owners. However this presumption has been carefully formulated. If
within the areaaof'an underground mining operation damage occurs as
.a reSu]t:of subsidence, compression or extension of the surface and

'sheh damage may have been caused by such underground operations,

) then: it is presumed that the -damage was caused by the minfng'

"bberatioﬁs. SuEh presumption'is not applicable if it can be‘shoﬁne

' that«the damage was caused by a patent defect in construction of the

) buj}ding: or if the building is constructed contrary to bui]ding:

fregQiations.vit }emains to be seen whether this new provision will

T be' ‘more useful , to the developer than the normal prima facie

'ev1dence, and whether fears on the part of mining companies of being

(28)

’3(28) See11ger, J. Leaal lﬂavise} for Ruhrgas AG and
Unternehmensverband Ruhrbergbam, Essen, and Head of the

. Department . of Law and Environmental Protection at

Gesamtverband Des Deutschen Steinkohlenbergbaus, Essen; and

“Yon Miassenhausen, H.U. Head of Section, Mining Law,

N1rtschaftsvere1n1gung Bergbau, Bonn, pp57, 59, 60-63, 70, 71

--and 72




'h'bne bérsoh; the minerals beneath by another. Approximate1y4 67% of»

l"fthé coal '}eserves are mineable by underground methods. Environ- -

‘ 3thé»‘surface ¢an occur, if necessary, to proauce the mineral
N - R |
-réSburCef-The aovnrnment'of the United States has participated in

v

" mentalists like underground mining; operators prefer surface mining,:
$r Legalidocfrines regarding mineability and ownership of mineral

“.resources are such that the owner of the mineral resource has a

the exacerbat1on of the obvious problem After 1910, the government'
X“

A

-

-silrpfob1ems; Railroads sold the surface of many of the lands they &

(-
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 Qj;In the United States of America

.5ngiherals are usdaﬁ]y owned by the owner of the surface of land.

b“w'ThereFore,Vhe owns the underlying minerals, and may sell or lease

f ‘them to someone else. Thus, the surface of the land may be owned by

3

’"?~Thfs creates further conflicts.

Lesme o

‘:Q_dominanf position. The legal doctrines refer to the mineral estate

.- as_being the "dominant estate". This means that the destruction of.

of -the Un1ted States conveyed lands to private individuals for
farm1ng and ranch1ng, townsites and the like, and kept the minerals "

V7;;under ownersh1p of the United States. The law is such that thesé'~

- minerals can .be mined without paying the surface owner for any

)”*‘démagéfto the surface wrought en route to the minerals. The mineral

fflestate;‘domihétion has- spawned a myriad of 1legal and political

“"acquiréd by government largesse, but retained the rights to mine

4
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boa]} Here, too, the conflict erupts because of the righf of the
4 mineka] owner - to destroy the surface, if necessary, to mine the

mineral. ~The rights to prospect for and mine coal are acquired in’

dne.of thtee ways -

- (a) purchase and ownership of the minerals or coal undergroundv
-in-place; . - -
(b) leasing or otherwise acauiring rights to mine coal from the
~ owner of the resource;
(c) thé acouisition from the United States of an exploratory -

-~ licence, a "coal lease".

, The 1égél system within the United States is a synergy amOng

?'gimfléribut distinét legal systems; the laws of the fifgy states;:
the iawg bf fhe Uéited States, the interpretétions by the éeparate

'7fstq}é§,éﬁaifedera1 courts and administrative regulations having thé.

.forcé of léw méde’pursuant to fhe various laws. Regulatory agencies

hévé ‘the power to promulgate rules to be super-impbsed on the legal

system. The result is almost a redefinition of the legal system and =

' ‘a,geometric increase in the humber of legal problems beyond that of

fifty-two jurisdictions.
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. ‘Liability for surface damage

- ¢
i !

S A

- The leading authority in the United States, is Rvlands v

"Fletcher.(zg) Theﬁé have been some modifications to this, but thé

liability for subsidence and injuries to third parties is generally

~ .covered by the doctrine of this case.

1

4 “The essence of the decision of Blackburn, J. was that any
\~person who for his own purpose brings onto his 1lands and
~ ';collects and,keeps there anything likely to do mischief if it
:ﬁescapes, must keep it in at his peril and if he does not do SO;
:1s prima fac1e answerable for all the damage which is a natura]
conseouence of its escape. The view taken of the case was thatv
1t‘estab1ished two new advances in the law of torts. One was inv.
fthe,direction‘of the escape of thinas for which the owner yés

'Subject to strict liability. The incidence of strict liability

",f apblied..to the general category of all inherently dangerous

'f_subéggntes and mEde the owner of the land from which they escape’
U fésboh;ible even though he took all reasonable steps to prevent
'  the escépe. The second advance was in' the -direction of the
';persons;for whose default the oécupier of the land was liable.

| The- occupier cannot avail himself of the absence of neg]igence

'1A on his part or on fhe part of those over whom he has any measure

~

(29) LR 3 HL 330 (1868).

4
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of contro] ... It was generally accepted that liability extended

not only to damage to property but also to cases of personal
«(30)

~injury.

The control of pollution and discharges from mines are covered

by a number“of statutes eg The Clean Air Act 42 USC 7401; The

" Federal Water Pollution Act 33 USC 1251; The Safe Drinking Water
Act 42 USC 300; The Resource Conservation and Recovery Act 42 USC
6901. - '

Under the Surface Mining Control and Reclamation Act of 1977,

_the United States Government controls reclamation of surface and

underground mining operations. The programme imposes requirements on

4coa1_operatdrs for reclamation and restoring mineral sites to the

'original contour as it existed on the ground prior to the mining'.

: _Certéin geblogical environments may not be mined at all. The Act

o reqdirés‘ mfhe' operators to post bonds to finance the later ,

reclamation of mine sites and imposes minimum 1liability insurance

requirements.. Bonding and insurance must be proved to obtain mining

-'permits under either state or federal Taw. Rehabilitation of mihe

"sites must be provided for in the-original mine p]an.(31)

(30) Milton, J.R.L., "The Law of Neighbours 1in South Africa",
' _ Thesis, Durban, 1965, ppl46-147.

(31) William G Sumners Jr, Sumners & Miller, Attorneys and
S Counselors at Law, Denver, Colorado Volume 2, p454 at 469,

476, 478, 479, 483, 511, 513, 514 and 515

- e
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The ‘topics of minerals and mining rights have experienced a

rapfd  and,‘ combé}ative1y speaking, recent recognition aﬁd
| development and shoq]d, with respect, not have been forced intofé
) Juristic niche of ﬁoman origin purely by analogy of similarity and
to accOmﬁodate the original source of South African law. It is |
g subhftted. that if the law is indeed dedicated to the -rationa1 '
solution of socia]iconf1icts through the legal process it should not

f_’stand: settled by expréss decision based ‘on internal standards

' pecu1iaf to it ‘as closed system but that there should be a

“progressive development of the law keeping pace with modern

requirementsf.(32).

* (32) Henderson v Hanekom 1903 SC 513 at 519.

Ay
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