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INTRODUCTION

N
=NS

\Iraq invaded Iran&on the 20 September 1980. Initial

br o

advances into Iranian territory were repulséd and by 1982
Irag had withdrawn to previo&slg recognised international
bbundaries.'v The war on land lapsed into stétemate with
-neither side beiné capable of launching a sufficiently
Strong offensive to terminate hostilities. Partly in
retaliation for Iran's sudcessful blockade of Iraqi ship-
ping and partly in an attempt to cripple Iranian oil ex-
ports and undermine the enemy war effort, Irag expanded
the conflict onto the waters Qf the Persian Gulf, Ex-
clusion zones were declared 1in thé northern Gulf, and
shipping calling at the Iranian oil terminal at Kharg
Island singled out for unannounced missilg attacks.

Irag has hit over 170 tankers in the Gulf war. Iran

has made fewer attacks but most of these have odcurred
outside both the Iranian and Iragqi war zones, Neutral
"shipping calling at neutral Gulf ports are considered
lawful targets for destruction, Recently Kuwaiti-bound’
vessels have been hit, Neutral merchabt shipping 1is
being stopped and searched at the entrance to the Gulf.
The United States, having committed itself to upholding
the freedom of neutral_naviéation in the'region, has
transferred Kuwaiti tankers to US'registration and 1is
escorting'the re-flagged vessels to protect them from

Iranian interference and attack,.

The United Nations Security Couhcil has passed Resolu-
tions calling for an end to the hostilities and has de-
nounced attacks on neutral shipping in intefnational
waters, No Cbaptef V1l procedures for collective se-
curity enforcement under the Charter have been invoked
and not one of the Resolutions is binding, éif‘typical
post-1945 conflict situation has emerged, The UN having

failed to make an objective determination as to the cause !

S~
.
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agf the conflict or the identity of the aggressor, third
dStates have decided for themselves who 1is guiltyrof ag- -
gression and who is the victim Both sides accuse each
other of startihg the war and of having escalated hosti-
lities to their pfesent level. (ggth parties state that
they are acting in self-defence under the UNvCharteé;D

The intensification of the tanker war since 1984 has
failed to resolve the sfalemate. A new impasse has
been reached, It is unlikely to be resolved by UN
Security Resolutions or the convoying of merchant ship-
ping by individual Stafes. @Ee US intervention is per-
ceived by Iran as a challen&Eland the recent placing of
missiles in the Straits of Hormuz Is seen as a demons-
tration of Iran's ability and willingness to close the

" Gulf to all shipping.

It is clear that any conflict of this nature requifes

legal regulation, The United Nations has failed to
.resolve the dispute, Neutral States are steadily be-
ing drawn into the conflict, At the end of World War

Two the coming into force of the UN Charter heralded a
new era Iin which it was thought war and'the law of war
"would be rendered obsolete, Despite these predictions
however international conflicts continued to occur and
since these like any 'war', needed to be controlled,
those rules of conventional warfare limiting the exces-
ses of violent combat and introducing an element of huf
manitarian consideration into the conduét of militaryb
operations were deemed appropriate to-régulate armed
conflict, States have, moreover, observed certain
restrictions in their conduct of naval operations.
Modern State practice has assumed that there are sev-
ere restraints-on the way In which armed force may be
wielded. The prohibition on the use of force and the
restriction of the grounds on which States are permit-
ted to use force has imposed restrictions not only on

the initial resort to force but also on the wag>in which



force is used, vThe principles of.necessify and propor-
tionality dictate that the use of armed force must at all
times during any armed conflict, whether recognised as !
war or not, be feasonable and proportionate to the achieve-\j

ment of a legitimate objective,.

vVeig few of these limitations havé been observed during\\\\
the Gulf war, . ng_fear has been raised that a new rule,
Vof international law is developing whiéb még éradually
limit the freedom of international shipping. There 1is

" a danger that repeated breaches of the principle of free- %
dom of navigation onvthe high seas may establish a prece- |

dent for the conduct of future naval operations. .

.This danger and the legality or otherwise of the attapks
on foreign shipping in international waters is usually
analysed as a matter for the traditional law of war at
sea, the asédmption being that the classical rules of
blockade and contraband are applicable whatever the le-
gality of the use of force by Iran or Iraq. Very little
reference is ever made to the principles regarding the

use of force under the Charter (ius ad bellum). The

attacks on shipping and interference with neutral navi-

gation is discussed in terms of the ius in bello and

hardly ever in terms of the principle of self-defence

as a restraint upon the conduct (as opposed to the in-

(1)

itiation) of hostilities One writer has observed

that the Iran-Iraq conflict poses important questions

vis-a-vis both the right to use force in self-defence

(2)

and the traditional ius in bello Professor

O0'Connell has noticed that States have altered the way
(3)

in which naval operations are fought
Are these rules of international law or merely the way
. in which States have behaved for political and other

reasons? Is the ius in bello still applicable or is

it, as some would have it, obsolete? What is the im-

portance of the ius ad bellum and the principles of




nécessity and proportionality in the adjudication of a
dispute that has lasted seven years and has seen the big-

gest attack on neutral merchant shipping since 19452 -

The international community has indicated that it does
not agree with belligerent assertibns that the right of
free navigation on the high seas is qualified by the
right to act in self-defence: there is a consensus that
neutrals are insulated from belligerent interference and
aftack. No State has admitted to any right on thevpart
of Iran or Iraq to exercise belligerent rights agains£'
neutrals, States appear té be operating on the assump-

"tion that the ius ad bellum has interfered with classi-

éal belligerent rights at sea. New rules have develo-
‘ped which immunise non-belligerents from the conduct of
naval conflict, The right of belligerents to exercise
limited control over the conduct of neutral commerce

with the enemy has been restricted, if not eliminated.

The attitude of the non*belligefents in the Iran-Iragq
conflict indicates that neutrals are not piepared to
submit to belligerent interference and attack. The
belligerents, on the other hand, have - justified their
attacks on international'shipping by reference to the

right of self-defence (ius ad bellum) and the law of

war (ius in bello).

These and other issues are discussed in the following

chapters, The ius in bello and the ius ad bellum are

dealt with in Chapters 1 and 11, The Gulf war is des-
cribed in Chapter 111 and the legal aspects of the tan-
ker war and the visit and search of neutral shipping

afe analyéed in Chapter 1V in the context of contempo-

rary developments in the law of naval engagements,



C HAPTETR 1

SELF—DEFENCE, THE LAW OF WAR AND THE

CONTEMPORARY LAW OF NAVAL ENGAGEMENTS

1. INTRODUCTION

Traditional infernational law is based on the existence
of a clear-cut distinctioh between war and peace, There
'is no intermediate stage. As soon as war 1is declared,

- the law of war operates automatically by virtue of the
declaration and governs the relationship between belli-
gerents inter se and between belligerents and non-belli-
gerents, War is a situation which forces third States
to decide whether to participate with their armed forces
or whether to remain outside the conflict as neutral non-
participants, The United Nations Charter ban on the use
of force and the sole exception to that prohibition, the:
right to use force in self—defenée under Article 51, has
caused war to cease to exist as a technical condition,
No State may lawfully injitiate the use of force. Since
war is a threat or use of force no State is allowed to
resort to war, States have subsequently avoided decla-
ring war and the law of war has been neglected. The
maih gquestion is how far the outlawry of war has affec-
xted'the traditional law of war and of neutrality. Armed
conflicts still occur despite the shift in the position
of war, During these hostilities some of the tradi-
tional laws have been invoked and applied, usually dn

the grounds of self-defence.

Is the old-fashioned law of war obsoiete? In there a

lex.specialis for limited naval engagementé? Or does

~the traditional law still apply, albeit in a modified
form? The concept of self-defence, its effect on the

traditional law of war and the evidence collected in

10.



SQpport of the development of new rules for contemporary
naval warfare are discussed in this chapter, The tradi-
tional law of ngutrality is dealt with in some detail in

the next chapter,

11, SELF-DEFENCE : IUS AD BELLUM

The aim of the United Nations is to establish an interna;
tional legal order in terms of which the unilateral use
of force by States not actibg under the authority of the
UN is p;ohibited with the sole exception of the right

derived from general international law to use force 1In

4
( ). Article 2, paragraph 4 states that:

self~defence
*All members shall refrain in their interna-
tional relations from the threat or use of
force against the territorial integrity or
- political independence of any state, or in
any manner inconsistent with the Purposes
of the United Nations',

Article 2(4) and 51 have to be read togetherQ

'Nothing in the present Charter shall impair
the inherent right of individual or collect-
ive self-defence if an armed attack occurs
against a Member of the United Nations, un-
til the Security Council has taken measures
necessary to maintain international peace
and security'.

The unauthorised use of force is unlawful except in limi-

ted circumstances, The apparent conclusion to be drawn

from a reading of Artiqle‘2(4) and Article 51 is that the

threat or use of force is illegal except when used in in-
dividual or collective self-defence 'if an armed attack
occuré', or as authorised by the'Secutity‘Counail under

(5)

the provisions of Chaptefs vl and V11 The exact

scope of Article 2(4) is unclear however. Some writers
argue that the prohibition on the use of force is abso-
~lute and that any use of force is contrary to the ban

(6)

.contained in the Article According to others how-

ever Article 2(4) does not forbid the use of force alto-

11,
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getbef. The use of force is onlg unlawful if directed
against the territorial integrity or political independ-
ence of any Staﬁe, or in any manner inconsistent with the
purposes of the UN(7). | ‘
Article 5] has created some -uncertainty about the exact
. scope of the right to use force in self-defence. What
is an 'armed attack'? When is a State justified in re-
sorting to armed force? What are the restrictions (if
any) on its use? Are there any ﬁormélities to obsefvé%a)
Clearly international law has established a specific. ex-
ceptibn to the general ban of the uée of force and has
'subjected this exception to certain limitations, inter
alia the requirements of 'armed attack/, necessity and

proportionality. In addition certain procedural re-

quirements are laid down.

(1) 'Armed Attack’

UN Member States may use force In response to an 'armed

(9)_ an

attack' by the armed forces of another State
actual armed.attack is distinguishable from an antici-
pated attack or from various other formé of“unfriendly
conduct falling short of an arméd attack, The concept

of an actual attack is much narrower than that of aggres-
(10)

sion and excludes any attack which is merely 'imminent'
According to ﬁrownlie the phrase 'armed attack' excludesi
any form of aggression falling short of offensive opera-
tions by the forces of a State. .An armed attack is no-
thing more nor less than an attack lauﬁched by the forces
of one State upon the territory of another(llj; Consi-
derable differences of opinioh exist as to what amounts
to an 'armed attackf justifying armed defence, Some
hriters believe that an imminent attack justifies the
use of force in self-defence'under Article 51, for ex-.

12
ample, a major troop concentration on the_borde;(-_).
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3

(2) 'Necessity and Proportionality'’

The unilateral and unauthorised use of force is only lawful
if it is limited to what is 'reasonablg necessary and pro-

portionate to the achievement of a legitimate and limited

(13)

objective' It has long been a requirement of custo-

mary international law that force used in self-defence must
be proportionate to the threat posed(l4). It must not in-
volve anything unreasonable or excessive 'since the act;

justified by the necessity of self-defence, must be limi-

(15)

ted by that necessity and kept clearly within it' The

actual use of force in self-defence must be reasonably
proportionate to the threat it is designed to meet., Force
is only permitted insofar as it is necessary to restore

(16)

"the status ante quo. Thus even if a Staté's injitial

.recourse to armed force is justified, the degree of force
used must not become excessive otherwise the State pur-
porting to act in self-defence will be going beyond the
boundaries of self-defence and be guilty of a violation
of international law: 'self-defence authorises nothing

more than self—defence'(l7).

Some writers are prepared to tolerate a mofe extensive
.use of force(lgz. There is a danger however that if the
requirements of necessity and proportionality are relaxed
the right contained in Article 51 is open to abuse. It
is preferable to maintain that an armed response can only
be lawful if and only if an armed attack has occurred.
Whether or not the action taken subseguently is propor-
tional to the danger posed is largely a que;tion of fact
to be decided and adjudicated on the facts of each parti-

cular case(19}.

{3) The Security Council

The right to use force under Article 51 is an exceptional

right and is not a substitute for collective action by

(20)

the Security Council The Security Council bears

the primary fesponsibility for the maintenance of inter-



14,

national peace and security, The use of force in self-
defence is permitted only for as long as the Council has
not taken the ﬁecessarg steps to restore peace and is sub-
ject to -the Council's review, Until the Council does make
a determination however a State is entitled to decide for
itself whether it is the victim of an armed attack and
what steps are neceséary to resist it. Steps taken in
self~-defence must be reported to the Security Council.

Al though the defending‘state has a right to decide whether
there ig a danger an objective assessment of the situation
is reqdired. The Security Council is the ultimate judge
of the correctness of the use of force, Having taken the
necessary steps to maintain international peéce and secu-
rity only the Council is competent to decide if an armed
attack has occurred and by whom, UN Members are ob1i§ed
to abide by the decision of the Council and, if 8o direc-
.ted, to suspend individual or collective self—defence(zl).
Uhfortunately, the Council has rarely acted decisively in
these matters and States have been left free to invoke

Article 51 to justify their actions,.

There are two schools of thought on the question of the
exact.scope of Article 2(4) and the righf of self-defence
under Article 51, The one view is that Article 2(4) con-
tains an absolute prohibition on the usée of force, The
rfght to use force 1is severely restricted and is limited
to self-defence in the event of a prior armed attack,

According to the other view the Charter does not prohibit

the use of force simpliciter, Force is only banned when
directed against the territorial integrity or political
‘independence of a State or in any other manner inconsis-
‘tent with the purposes of the UN, Armed force is law- -
ful if used in'p:e-emptive self-defence against an immi-
nent attack(zz). '

It is submitted that the preferable view is‘along the
lines of the 'extreme' view, namely, that the prohibition

in Article 2(4) is absolute and that Article 51 contains



the only right of self-defence under the Charter, The. use

of force in contemporarylinternational law can only be jué-

tified as a necessary and proportional response to an ear-

lier armed attack, The injured State may only use ‘force

(23) . , s
. There is nevertheless an influential

against force'
minority view that armed fofcevin pre-emptive self-defence
is permissible invthe event of an Imminent attack, especi-
ally if the need to act in such circumstances is instant

and dverwhélming(24}, ‘

111, THE LAW OF WAR : IUS IN BELLO.

The UN Charter's ban on theAuse of force has profoundly
affected the traditional law of war at sea. Since war 1is
no longer lawful, States have avoided declaring war and
questions arise as to the COmpatibility and hence applica-
bility of the traditional laws governing the conduct of
conventional sea warfare. Traditionallg international law
has only distinguished states of 'war' and 'peace' and it
is unclear how much of the traditional law of war at sea
is applicable in limited conflicts which are neither war
nor peacé but which nevertheless reguire.some sort of le-
gal regulation. Some writings refer té the need to .re-
tain the classical rules of sea warfare in case general
war should occur and because of the use of many aspects

of the traditional law during limited naval conflict!zs}.
Since few writers have recognised the concept of 1limited
war they frequently state that if 'war' does occur the |
laws of war will continue to operate. This is a mislead-
ing statement, The regulation of armed conflict on land
and at‘sea is usually treated as a matter for theilaw of

war only (ius in bello). Al though references are made

to the principles of self-defence that govern the use of

force under the Charter (ius ad bellum) few acknowledge

the restraints imposed by the modern ius ad bellum upon

the old—fashioned ius in bello, It is impossible to dis-

cuss the rélevaqce of the law of war without taking into

15,



account the outlawry of war and the principles of necessity
and proportionality inherent in the right of self-defence

contained in Article 51 of the UN Charter,

There was a popular belief in the early days of the UN that:

the structure of international law had been altered to such
an éxtent that the traditional concepts of 'belligerency'’
‘and 'neutrality' had been rendered obsolete(26). The
assumption was that the Security Council would determine
the existence of -an act of aggression, identify the aggres-
sor and supervise collective enforcement actioh. There was

no room for the continued operation of the traditional laws

of war at sea. It was suggested that new rules were needed

7
(2 ). Owing to the

to govern international police action
large number of conflicts which have subsequeﬁtly taken

place a large part of the traditional law came to be ap-
plied to every armed conflict irrespective of its status
as war br otherwise, Motives of humanity were put for-
ward to explain the application of the humanitarian laws

(28)

‘of war tQ limited armed conflict These laws were

also regarded as being compatible with the principles of
self-defence applicable in limited conflicts. The human-
itarian law of war emphasises the restricfions imposed by
the concept of self-defence, limiting the scope of the
conflict and reducing the possibilities for excessive vi-
olence, Since however there are no similar motives jus-
tifying the application of the law of economic warfare
and of neutrality, the laws of visit and search have not
been Iinvoked except in those instances where at léast one
of the parties to the conflict has recognised é state of
r(29).

wa States have been reluctant to justify the sei-

zure of merchant ships as being necessary measures of
(30)

‘self-defence under Article 51
The idea that a State can acquire new rights from the il-
legal usé of force has been sufficiently offensive to
cause some observers to argue that the law of war ought

' N . 1 -
to be applicable on a discriminatory baszs(3 )_ Any -
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State unla#fully engaged in war should not acquire any of
the conventional belligerent powers. The victim of aggrés-
sion on the other hand is entitled to protect himself and
no bar exists therefore to his claiming all the belligerent
powers Including the right to interfere with neutral com-
merce at sea, The law-breaking State is subject to the
whole range of belligerent duties but to none of the rights,
The traditional law is applied on a differential basis ex-
cept for the.humanitarian rules of war which are appliable
equally to both sides'3%7.

vais differential approach was not welcomed by Sir Hersch
Lauterpacht who relied on three argquments in support of
his assertion that the law of war is applicable on an equal

(33)

basis Lauterpacht concludéd that armed conflict re-

quires legal regulation by rules which do not discriminate

(34). The need for rules to govern

against an aggressor
de factorwar in the interests of humanity and minimum vio-
lence justifies the retention of the, largely humanitar-
ian, law of war govérning inter alia the treatment of non-

‘combatants, the types of weapons that may be used and the
' (35)

targets against which they may be used

The principles of self-defence have influenced the tradi-
fionai law of war at sea in a fundamental way, Substantial
limitations have been Imposed not only upon the Light’to
go to war but also on the way in which force may be used.

The ius ad bellum has ensured that States have avoided in-

voking a full array of belligerent rights and have always

tried to justify belligerent measures as the lawful exer-

cise of the right of self-defence(36).

The principal source of the modern ius ad bellum is Art-

icle 2(¢4), Article 51 and subsequent State practice(37).

Greenwood states that the ius ad bellum is applicable

throughout the duration of any conflict, The self-defence
principle of proportionality ensures that a State cannot
’justifg the legality of its initial recourse to force by

reference to the right of self-defence and then show that
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it has subsequently complied with the customary ius in‘bello.

Every act involving the use of force must be justified by re-
ference to the principle of self-defence. Every measure must
be shown to be a reasonably necessary and proportional act

.of self-defehce(Bg).

Given the applicability of the ius inv
bello in every armed conflict, any consideration of the law-
fulness of a State's conduct must take account of both the

ius ad bellum and the ius in bello. Both are separate bran-

ches of international law but they are both applicéble con-

currently:

'.... only if the use of force is a legitimate
act of self-defence and the manner of 1its exe-
cution is within the limits of the ius in bello
is there no breach of international law' (39),.

1v, SELF-DEFENCE AT SEA : THE DEVELOPING LAW OF NAVAL

ENGAGEMENTS

The UN Charter has failed in its objéétive to outlaw armed
conflict, More than one hundred naval engagements have
taken place since 1945, However no country has issued a
formal declaration of war. The use of force has not been
justified as the exercise of a traditional belligerent
right of warfaie : instead it has been justified as the
necessary and proportional use of force in self-defence,
Every post World war 11 conflict has been a 'limited' war:.
limited in area, scale and level of weaponry. Each incident
has varied widely in scale of intensity and level of vio-
lence but they have all shared the one characteristic of a
limited operational goal, In all cases the objective has
been the same, The prohibition in Article 2(4) of the
Charter has forced States to describe their naval opera-
tions as the attainment of a limited military objective

in self—defence(40).

Every incident at sea has been clo-
thed in the language of self-defence. Article 2(4), Art-
icle 51 and recent State'practice have imposed festrictions
bn the conduct of force, its location and the scale of ‘its
conduct:’

'Limited war implies limitations as to opera-
tional- areas and operational conduct' (41),



0'Connell has studied all naval engagements since 1945 and

has concluded that there are three'categories of limitations,

They relate to:
1) the theatre of operations;

2) the scale of operations and the level of
weaponry;

3) the graduation of force and the scale of
response (42).

The assumption behind the UN Charter, namely that States
will not resort to armed force to settle disputes but will
resolve them peacefully through UN peace enforcement proce-
dures, has proved to be inaccurate and armed conflicts at
sea gave ¢ontinued. These require legal regulétion. Most
of tgem‘have.been conflicts falling far short_of conven-
tional of 'total' war and the notion of self-defence has
significantly limited the ability of States to invoke tra-
ditional belligerent rights and pursue conventional methods
of warfare, The categories-listed by 0'Connell suggest in
some instances the development and consolidatioh of new ru-
les of international law governing the use of force during
naval engagements:

'"There are now limitations upon what forces
engaged in self-defence may do and where
-they may do it, for self-defence is not a
release from all constraints but is a mea-
sured reaction necessary to the occasion
and proportional to the threat' (43).

(1) The Theatre of Operations

Wars have traditionally been conducted without.limitation
as to the aréa of naval operations,.the assumption beinév
that belligerent rights were exercisable against enemy and
neutral shippihg at sea anywhere in the world, Since 1945_
States have not sought to rely‘on traditional methods of
-warfare nor have they allowed navaf engagements to spill

' over onto the high seas. State practice has by and large
assumed that belligerent measures against international
shipping must be confined to belligerent territoriél wa-

ters(44). During the Vietnam war (1961-1973) Operations 

19,



'Market Time' (South Vietnam) and 'Sea Dragon' (North Viet-
nam) were restricted to an area 12 miles off the coast of

(45). Both shared constraints com-

South and North Vietnam
mon_to'the'concept of self-defence, Merchant shipping
could not be captured as prize, positive identification
procedures were unusually strict and no belligerebt oper-
ations were supposed to take place more than 12 miles at
sea, The sinking of the Israeli gunboat the Eilat by
Eggptian forces during the Arab-Israeli war (1948) was an-
alysed by the UN Security Council on the basis of the as-
sumption that the limit of Egyptian territorial waters was
the legal Iimit for the use of force In self-defence, The
United Kingdom was careful not to attack Argentine air ba-
ses on the Argentine mainland during the Falklands war
(1982) even though these were used to attack warships of
the Royal Navy: fn traditional warfare this would have
been perfectly legal. The UK also stressed thaf no meas-
ureé were being taken to restrict the shippibg of neutral

South American countries on the_high seas.

The Indo-Pakistan war was fought without limitation as to
area or scale, attributable in part to the fact that at
least one of the parties recogniséd a Sféte of war, The
hostilities were too short for any definite conclusions to
be reached on the apparent acquiescence of third States in
India's attacks on'neutrél shipping on the high seas. The
Algerian War of Independence was also fought without regard
to international law. Some European States protested loudly
at France's measures against international shipping and
these are usually set aside as being an example of abnormal
vand hence uniawful State practice(46).

There is no certainty whether State practice was crystal-
lised into a new rule of international law or whether States
have merely observed geographical restriétionsvfor political
and other reasons(47). Greenwood observes  that the self-
defence requirements of necessity and proportionality dic-
tate that force used in self-defence must generallg be coﬁ-

(48)

fined to the area of the threat . In naval operatiohs
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this would almost always mean the territorial waters of at
least the victim and'probably the aggressor as well, How-
e&er because self-defence is a flexible concept defensive
measures mag be fnvoked, in accordance with the rules of
graduated force, beyond the territorial waters if the con-
flict has reached levels of superior force and eventually

total wa;(49).

{(2). The Scale of Operations and the Level of Weaponry

The scale of operations must not exceed those normally re-
quired for defence against an armed attack and the restor-

ation of the status ante quo. Immediate resort to power-

ful and destructive weapons iIn the initial stages of a low-
level engagement is unnecessary. .The State relying on

| self-defence must not use weapons which are likely to cause
a degree of déstruction disproportionate to the attack or
unnecessary to repel 1it, A missile response to a machine-
gun attack in the course of a fishing dispute is almost
-impossible tb justify as a reasonablg necessary ahd propor-
tional response by way of self-defence, Highef mbdes of
weaponry may only be resorted to under the rules of the
theory of graduated force. Once higher levels of violence
are reached more powerful weaponry is justified. Before
that, the mode and scaie of weapons required in armed de-
fence is a matter of fact to be decided in accordance with

the principles of necessity and proportionalitg(50).

(3) The Graduation of Force and the Scale of Response

The primary characteristics éf 0'Connell's theory of grad-
uated force aie control and limitation(SI). A subtle game
of escalation must be played by both sides. It is difficult
to explain the first use of force as an act of'self—defencé.
Self-defence is by definition a measured response, The in-
stantaneous use of high levels of force and weaponry 1Is
difficuit to justify as lawful self-defence, No force should

be resorted to unless every alternative has been tried,
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Only then may force-minimum force-be used, The response
must be in the same mode and confined to the geographical

(52). The overriding criterion is pro-

area bf the attack
portionality,. The victim is thus entitled to respond to
an attack bg moving up the scale of force provided always
that the move to a higher mode of weaponrg is not dispro—
portionate to the threat. Each graduation of force must
be 'discfiminating'; ‘tdeliberate' and have 'clearly defi-
ned and limifed goalé,in View'(53).

In order to be capable of a measured response in naval en-
gagéments Sfates must be properly equipped to deal, firétlg,
with the fact of an armed attack and, secondly, with the
subsequent need to maintain a proportional response. They
.hust possess naval forces which are flexible and well-suited
to all levels of escalation, from 'low tension' to 'hostili-
ties’, Lawful self-defence can only be conducted If there
is adegquate provision for naval operations at various lev-

els of capabilitg(54).

- States may no longer use any amount of force they think it

proper to use, Their choice of weaponry is restricted.
The changes in the traditional law are far-reaching, Gone
is the simple distinction between 'war' and 'peace’, 'win-

(55). There is a new obligation tb con-

ning' and ‘losing'’
trol and restrict the use of force, There still remains

a need to attain certain military objectives however, The
.other.side still has to be defeated. Proper self-defence

is still linked to a successful military cahpaign. The
usé of force requires legal regqulation, The use of force
atlsea needs to be controlled by rules aﬁd regulations

more precise and objective than the rather loosely worded
vprinciples of self-defence, The need to fight a 'limited’
War, each step of which is carefully controlled and analy-
sed in the context of the operational goal soughﬁ, enhances .
the need for laws of maritime qonflict(56). .

The importance of O'Connell's rules is the emphasis placed

on the new restrictions imposed by the principles of self-
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defence on the traditional law of naval warfare. The former .

(ius ad bellum) has not rendered the latter (ius in belio)

obsolete, The traditional law retains vitality, During the
limited naval endagements of the post-Charter era States

have relied heavily on ’'certain of the traditional'institu¥

' (57)

tions' According to Greenwood the ius ad bellum sup-

(56)

plements the ius in bello The principles of self-de-

fence place réstrictions upon the conduct of armed conflict
in addition to those already contained in the traditional
law of war, They do not interfere with the classical rules,
except perhaps in the context of interference with neutral
"shipping on the high seas, The humanitarian laws of war
are retained but these and the other conventional rules are
subject now to additional limitations; limitations which
have restricted the area and duration of the conflict; the
choice of weapons and fargets, and the amount of force
which may be used against neutrals(sg).

There is less certainty whether the law of neutrality and
economic warfare insofar as it permits belligerents to ex-
ércisé'traditional'rights agéinst.neutral shippin§ on the
high seas is still felevant; There afe.strong grounds
for arguing that they are incompatible with the concept of
self-defence, Some writers have suggested the need for
new rules derived from the traditional law and the princi-
ples of self-defence. The uncertainty surrounding the
applicability of the accepted rules of neutrality and eco-
nomic warfare and the possibility of new rules for modern

naval engagements is discussed in the following chapter,
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C HAPTER 1 1

THE CONTEMPORARY LAW OF NEUTRALITY

1.  INTRODUCTION

The law of war 1Is based on the assumption that States'have
aﬁiunfettered right fo go to war, The laws of.war were |
originally only concerned with the concept of military ne-
cessity.- States which had resorted to war were preoccupied
only with the need to win, '~ Only those rules compatible
with the easiest attainment of this simplevobjective were
recognised, Gradually, however, the Interests of non—pér-
ticipants Qere recognised as the rules governing the conduct
of warfare developed intb a more coherent body of law plac-
ing some restrictions on the means and methods of war and
preventing beiligerent States- from exploiting an unlimited
discretion in their pursuit of victory(6o).

‘The traditional law bf neutrality is desidned to restrict
the scope of armed conflict by bringing ipto operation cer-
tain rules . defining the rights and duties of belligerents
and neutrals inter sefsl). Account 1is taken of the belli-
gerents' desire to achieve a 'maximum negative impact' upon
"the enemy(sz)._ At the same time it recognises fhe right
of non-participating, neutral States to pursue normal com-
mercial relations as in time of peace and for this purpose
to navigate the high seas without interference or restric-
tion, A special body of rules govern the conduct of eco-
nomic warfare and define reciprocal rights and duties, The
law of economic warfare permits belligerents to conduct

war on enemy commercial shipping without necessarily draw-
ing neutral States into the.war. The extensive rights
acquired by belligerents in time of.war are balanced against
a neutral's right to trade freely in an attempt to avoid

additional conflict between belligerents and third countries,
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Twentieth century developments have challenged some of the
basic assumptions of the classic rules ofiwarfare. Modern
methods of_warfare during both World Wars threatened the
traditional compfomise reached between belligerent and neu-
tral, Belligerents expénded their conduct of economic
~warfare at sea at the expense of neutral commercial commerce;
The attempts by the Kellog-Briand Pact (1928) and the Cove-
nant;of.the League of Nations (1919) to outlaw war culmin-
ated in 1945 in the United Nations Charter prohibition'of
the use or threat of the dse of force, Some writers pre-
dicted that under this new international legal regime neu-
trality was thought to be incompatible with the ban'on.the
use of force and the duty of every Member State to assist
the UN-Security Council in its duty of maintaining inter-

national peace and security,

It is unlikely that neutrality has disappeared. - The tra-
ditional rules of neutrality are still reg&larly invoked
and State practice has assumed that particular rights and
duties retain their vitality. It has also been suggested
‘that the concept of neutrality is compatible with the UN
Charter's collective security regime. If this is correct
the classical rules of neutrality are still applicable in
contemporary international law,. It is not at all clear
however to #hat extent the traditional rules still apply,
Given the fact that States never declare war and rarely

- recognise a state of war, neutrality can no longer be
predicated upon the traditional assumptions of belliger-
eﬁcy and neutrality. The need to balance these conflict-
ing Iinterests would seem to have been blurred by the just
war concepts of "self-defence' and 'aggression', of 'law-
ful' and 'uniawful' war, Since the idea of neutral sta-
tus remains relevant it . is clear that not all of the tra—'v
ditional rules of neutrality have been abolished. They
retain their Importance, especially in conflicts of long

duration involving a substantial degree of violence.

In a world where international relations continue to be

conducted by the use of force there remains a need for the
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1

regqulation of violent conflict, Any aspect of the classical
rules of warfare that assisté In the isolation of the conflict.
and reduces the scope for its expansion will be relevant,
"Prior to an in—dépth treatment of modern developments in the
law of neutrality the theory and content of the traditional
concept of neutrality, both genérally and in sea warfare,

will be looked at, An understanding of the traditional law
is important so that the debate sﬁrrounding the applicability
of the neutrality rules in cdntemporary international law can

be understood.

11, THE TRADITIONAL LAW OF NEUTRALITY

States are neutral when in time of war they are not in a

(63)

state of war with any of the belligerents They are

-non-participants, Non-participation is the key aspéct of
the concept of traditional neutrality which is defined by
Oppenheim as an 'attitude of impartiality adopted by third
States towaids beliigerents and recogniséd by bélligerents,
§uch attitude creating'rights and duties beﬁweén the impar-
tial States and the belligerents(64).

The declaration of war between two States férces third
States to make a simple choice between partiéipation and

(65)

neutrality There is no duty to choose one attitude

rathef,than the other but they must choose one or the
other(66}.

The duty of neutrality implies sincere and loyal abstinence
from real participation in a war by those States which have

(67), The non-participants are

vowed not to participate
obliged to conform to a certain pattern of behaviour re-
quiring firstly, abstinence from reaj participation and
interference in ‘any lawful operation of war between belli-
gerents and secondly, not allowing the use‘of neutral ter-
ritory for the cohduct of warlike operations(68). Absti-
nence and impartiality are the.basic postulates of neutra-

lity. They exclude the giving of assistance to one of



the belligerents which is detrimental to the other and the

infliction of IiInjury on one which is beneficial to the

other(69). These passive duties are supplemented by ac-

tiveﬁduties on the part of neutral States not to allow

the adversaries to make use of their neutral territories
or.resourées for military or naval operations and to pre- -
vent the commission of certain acts by angone within their

(70)

jurisdiction In addition a neutral must prevent a

belligerent from interfering in the legitimate relations
between himself and the other belligerent(7l).

The duty of impartiality is not limited to the observance
of active and passive measures of non-participation, Ab-
solute abstention from any active or passive co-operation

with the belligerents is required. Any facility whatever
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directly concerning military and naval operations is unlaw-

(72). Faci-

ful even though granted to both belligerents
lities which do not-relate to the conduct of hostilities
between belligerents are legal provided they are granted
equally and without discrimination between the belliger-
ents, What Iis offered to the one must be granted to the
other in the same degree. Likewise,vrefusal of facili-

ties to the one must be matched by a ref&sal to the other

The duty to be even-handed does not prevent States from
sympathising with one of the participants and disapprov-
ing of the other,. Political, public and press opinion
may be mobilised in support of one of the belligerents,
Humanitarian acts may be performed for one adversary only,
as long as there is no violation of the duty of impartia-

(74). The duty to be impartial does not mean that

lity
.neutral States must refrain from doing things merely be-
cause a belligerent is thereby strengthenéd. General
commerce, for example, with either adversary is lawful
even though commerce amounts to economic support and
strengthens the country with whom'jt.is carried on(75).
‘Neutral States are not forced to suffer violations of the
léw of war either and are permitted to prevent these where

appropriate{762.

(7

3)



The duties of ihpartialitg and abstention do not alter the
relationship between néutrals and bélligerents. Neutrality
is only a limited withdrawal from the confliqt.' Contact
is maintained between the participants and the non-parti-

cipants in spite of the war(77). |

The existence of a state of war is vital for the operation
of the rules of neutrality, When war .is declaredvor an-

nounced or has becbme known to third parties positions of
belligerency and neutrality arévtaken up whereupon rights
and duties are conferred upon the belligerent and neutral

States. The traditional law of neutrality is usually de-
fined as the 'totality of duties imposed and rights'con-

,(78)

ferred upon participants and non-participants These

rights and duties are a compromise between divergent in-

teresté(79).

Whilst the participants have gone to war

- in order to win, neutral States have opted for non;invol—
vement in the hostilities and therefore contend that they
have a right to remain outside the conflict and continue
‘their relations with both the belligerents, The adver-
saries argue, 1in reply, that their military operations
should not be interfered with and that they are permitted
to adopt measures preventing the enemy f?om aéquiring the
means to continue the war even if neutral rights are there-

(801. Neutrality can only be maintained if a

by ignored
certain course of conduct is observed and the rules of
neutrality contain correlative rights and duties. Neut-
‘rals and belligerents have two rights and two duties each,
namely, the duties of neutrals to the rights of belliger-
ents and the duties of bélligerents to the rights of neu-
trals(al). Neutrals must treaf belligerents impartially.
They must acquiesce 1in restrictivg belligerent measures
being imposed upon their nationals and property at sea
Belligerents must act impartiallg towards neutral.states,
‘and are forbidden to interfere in normal relations between

(83). . Both neutral States and the

neutrals and the enemy
adversaries are capable of violating the duties of neut-

rality.

28,

(82)
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Neutral States must not use force against either bellige-

(84) -

rent Neutrality is violated if a belligerent is pro-

vided with troops or warships even if the same facilities

(85). Passage of troops and war

are granted to both sides
material through neutral territory is. an unneutral act as
is a fortiori the organisation of a hostile campaign on

(86)

neutral territory against a béiligerént The supply

of arms, ammunition, vessels and military provisions 1is

(87). This rule 1is not applicable to neut-

also unlawful
ral subjects howevef and their national States are not
obliged to prevent them from éarrging'on trade in arms

and ammunition with a belligerent, éven though the supply
of these arms and ammunition tends to encourage and prolong

war(ga).

It is not just the provision of certain items
that is illegal: the eXten#ion of»certain‘sefvices to
belligerents such as.loans and subsidies are also forbid-
den(gg). Subjects of neutral States are however permit-
ted to raise loans for a bellige;ent and may grant subsi-
dies. Neutrality is violated however if a State allows
‘'a public appeal for contributions to such subsidies to
~take place(go).

In the same way as neutrality creates dufies so it estab-
lishes rights and these, in turn, correlate to the
duties of belligerents to respect neutrality. Belligerents
are bound té act impartially to all neutral countries and
must not interfere in normal relations between such States
and the enemy, The underlying principle of. belligerent
obligations is respect for a neutral's position and the

duty not to use force against a neutral State(9l).

111, NEUTRALITY IN NAVAL WARFARE

Naval warfare poses the greatest challengé to the claim of '
neutral Powers to maintain normal commercial intercourSé(92),
‘The law of naval warfare is historically a compromise bet-

ween opposing rights:
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‘'e.. the right of a belligerent to bring the
the utmost pressure to bear on his adversary,
short of violating certain fundamental rules
of international law and humanity, and the
right .of the neutral to continue his commer-:
cial and other intercourse with the enemy
States with which he is at peace' (924),

The concept of neutral duties as being the subject of con-

flicting interests is particularly'apt(93}. Traditionally,

naval warfare has been a contest for naval supremacy, that
(94)

is, the undisturbed use of sea routes . A naval Power's
main aim is to deprive the enemy of the use of the high seas.
The element of economic warfare is preponderant(gs). The

enemy navy has to be defeated and the enemy merchant fleet
destroyed. Moreover, the enemy’'s maritime trade with third
countries must be cut eff. Any commerce inimical to the
belligerent's aims is.a likely target, Sea warfare is di-
rected agalinst a fixed number of objects the chief of which
are enemy vessels, public or private, Included in the list
are neutral vessels 'attembting to break blockade, carrying
contraband or rendering unneutral service to the enemy196).
The neutral duties of impartiality and abstention have a
specific application in maritime armed conflict, Neutral
States are prohibited from supplging’or assisting either
belligerent with ammunition or war material. The provision
of facilities for warlike operations is likewise an unneu-
trai act, In retyrn for compliancewith the duties of imparf—
iality, bel;igerent States are required to treat neutral
Powers with impartiality and must not suppress normal con-
tact between neutrals and the enemg(97).

Neutral States are forbidden from supplying ammunition or
war materials to a belligereht warship. They may not per-
mit the fitting-out or arming of any ship in their juris-
diction which they know 1s intended for use in a hostile
campaign against foreign shipping. If any ship Has been
adapted for war operatidns in a neutral port the qeutral

State must do all it can to prevent the ship's departure,

It is illegal te allow belligerent warships to use neutral
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ports and the territorial seas as a base for a hostile cam-

~paign against enemy Shipping(98);

Belligerent warships are
only allowed to enter neutral ports to obtain emergency sup-

plies_and to carry out emergency repairs necessary to ensure

their seaworthiness, The time limit. for any such stay is

24 hours, after which the warship and her crew must be in-.
(99)

terned .

The neutral State must also prevent the commission of cer-
tain unneutral acts by anyone ubder its jurisdiction, The
corrollqrg of these neutral duties at the right to demand

- Impartial treatment(loo).

Belligerents have to respect
neutral territorial waters and may not commit belligerent
acts inside them or use them as a base for hostile oéera—
tions, Prizes captured within neutral waters must be re-
leased. Mere passage by a belligerent warship through
neutral territorial seas is permitted provided.such passage
is not exercised in such a way as to assimilate the neutral
waters to an operational area(101).

The suppression of intercourse between the neutral Powers
and the enemy 1is forbidden, Formerly all neutral commerce
was intercepted even though no blockade had been eétablished
and no lists of contraband drawn up. No distinction was
drawn between neutral and enemy merchantmen, Now that . the
freedom of neutral citizens to trade has been recognised
belligerents have to regulate aspects of neutral sea com-
merce, requiring of.neutral subjects that they do not bieak

a blockade, carry contraband of war or render unneutral

service to the enemy.

vThe rule prohibiting the supply of war materials to belli-
gerent warships does not extend to the subjects of neutral
countries, States are under no duty to stob thefr citi-

lzens frém carrying on trade in ammunition and war supplies

with the adversaries in which they themselves are forbidden
to engage(102). The supply of such articlés 1is lawful;

The refusal of neutral States to be answerable for the acts.

of their nationals does not compromise their neutrality and
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i

the actions of the neutral tradeis does not imply an unneu-
"tral act on the part of their States, Belligerents try to
prevent neutral nationals from trading not because what they
are doihg is illegal but because they are causing harm to

1
( 03). The right of neutral citizens to

the belligerents
trade is therefore recognised, subject to the right of bel-
ligerents to inflict penalties by way of confiscation of

104 . _ .
( ). The neutral State is obliged to acgquiesce in

goods
the lawful interception and capture of neutral merchant
ships and their cargo when this is done in accordance with
' the rules of international law, The law of economic war-
fare governs the imposition of belligerent measures agaihst
neutral nétionals and their property at sea under the law

" of blockade, contraband and unneutral service. Belligefents
‘are permitted to visit and search neutral ships oh'thé high
seas and, if necessary, to capture them and'their cargo.
The law of‘prize regulates the capture and condemnation of
such vessels(IOS). | -

In theoretical terms the belligerent-neutral relationship
Is not affected by war,. Normal relations are supposed to
continue subject to the additional dutieé of impartiality
.and abstention. In reality however thi; is undermined by
the duty of neutral States to agree to measures'being taken

against their own commerce(106).

The conflicting aims of
belligerents and neutrals mean that it 1is ine?itable that
the belligerent's campéign against enemy maritime commerce
will compromise the claim of neutrals to freedom of trade
and freedom of the seas. Cdmpared with times of peace,
freedom of the seas is $ve:e1g curtailed. Nevertheless,
since-neutfal nationals are.not required to observe the
same duties as their States and are permitted the broad
right to pursue trade purely for personal profit, the cor-
responding fight of belligerents to curtail these activi-

" ties and to prevent the breaking of blockades, the carry-
ing of contraband and the rendering of unneutral service
Is not unreasonable, It reflects the compromise that has

'been reached and which has been inocorporated in the tra-

‘ditional law of neutrality at sea,
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1v, THE CONTEMPORARY LAW OF NEUTRALITY

The traditional concept of neutrality is closely allied to
‘the classic (pre-1914) conception of war. States enjoyed
the right to declare war. Once announced to third count-
rieé this was a fact and represented é situation over which
they had no control. Their only choice lay between belli-
.gerency and neutrality, The neutral duties of impartiality
and abstention weré predicated upon the assumption that the
belligerents possessed equél status with respect to the war
itself._ Inter-Waf develophents challenged the traditional
assumptions of neutrality, A trend towards outlawing war
was established(107). The-Covénant of the Leagueof Nations
marked the beginning of a revolutionary new order banning
the use of force, Thé Kellog-Briand Pact continued the
attempts to outlaw waf. Many writers began to believe that
the law of neutrality was inappropriate in the context of

(108)

"this new legal order An attitude of impartiality

appeafed to be unjustified where one of the belligerents
has unlawfully resorted to war(1997, '

Both the League's Covenant and the Pact of Paris failed to
abolish war, War remained legal In some circumstances,
Loopholes Iin the Covenant left opportunities for legitimate
war during which traditional neutrality was invdked(llo);
There were very few occasions when the internatiohal com-
munity agreed to invoke sanctions against a State which
had unlawfully resorted to war. The Pact of Paris lacked
enforceﬁent machinery so that in reality there was no in-
ternational agreement on which State was acting legally and
which illegally. A mere legal change in the position of
war failed to abolish neutrality, Third States tended to
reach different conclusions and those not immediately
caught up in the conflict relied upon the traditional in-

stitution of neutrality and its rules‘whenever expedienglll).

At the beginning of the Second World War several States had
withdrawn from the League of Nations and some European coun-

tries had asserted their right to be neutral despite their



. . N .
obligations under the Covenant, The whole system of -collec-

tive security had collapsed, The UN Charter tackled the
weaknesses of the Covenant and the Pact of Paris, Legal
ioopholes permitting legitimate warfare wefe‘closed, en-
forcement machinery was strengthened,. the provisions for
colleétive security were centralized and an objective bin-
ding authority was established. The Charter deals with
tacts of aggréssion'{ 'breaches of the peace', 'armed force'
and 'the threat or use of force', UN Meﬁbers have renoun-
ced the threat or use of force under Article 2(4), reserv-
ing its-use solely for the purposes of self-defence under

Article 51, The cumulative effect of Articles l(l)(llz),

05 (1130 L1140 0 (115)

under Chapter V11 of the Charter is to bind all Member

, together with the Articles

States, on the express authorisation of the Security Coun-
cil, to take discriminatory measures against a State vio-
lating the charter 1167 '

The general obligations incurfed by UN Members under Arti-
clesl2(5) and 25 find thei; practical application in Chap-
ter V11, Article 39 stipulates that the Security Council
shall determine the existence of a breach of the peace.
"Al]1 Members are bound by this finding. baving identified
an illegal act of aggression the Council must decide what

collective measures are needed to restore international

peace and security, The Security Council may authorise
acts involving (Article 42)(117) or not involving (Article
41)(118) the use of force(llg}.

Until the Security Council has made a determination States
are empowered to resort to armed force in individual or
collective self~-defence. Theoretically this tight termi-
nates as soon as the Council takes the necessary steps to
maintéin law and order. The temborarg use 6f force 1in
self-defence is treated like authorised armed force under
the enforcement provisions of Chapter V11(120).

The Security Council is supposed to act quickly to idéntify

any breach of the peace and to take direct measures necessary
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to restore the status ante gquo, UN Member States are bound
(121)

to carry out the obligations imposed upon them In -

theory there should be few wars in which any country remains
a non—participanf{l22).

‘The fundamental purpose of the UN Cha¥ter is different from
traditional international law, Members are obliged to re-
frain from the use of or threat of the use of force contrary
to the purposes of'the United Nations Organisation, to assist
the UN in collective security action and to abstain from.

(123)

assisting an-aggressor State The sovefeign right of

all States to go to war, upon which the traditional law of
neutrality rests, has been removed(124). Any Member State
using fbrce contrary to the provisions of the Charter is an
'aggressor'. Other Member States are obliged to prevent
thé aggressor from benefitting from his act of aggression,
“to differentiate in their treatment of aggressor and victim,
to co-operate in order to stop the aggression and to res-

(125)

tore the status ante gquo The participants in an

armed conflict no longer enjoy equal belligerent status,
One side will be using unauthorised, hence illegal force;

the other will be the victim of an illegal armed attack,

States have traditionally adopted a position of neutrality
in response to a declaration of war. The fundamental change
in the status of war has challenged the legal relationship
"which brought the system of neutral rights and duties into
operation. This has raised the guestion of how far the
traditional law remains significant in view of the require-
ment that any use of force must be justified by reference
to the principles of necessary and proportional self-de-

(126). Belligerent interference with international

fence
merchanﬁ shipping is a hallmark of traditional naval war-
fare and an integral part of the law of neutrality at sea,
Participants in naval conflicts have always been allowed
considerable freedom to exercise powers of visif, search
and seizure on the high seas, To what.extent therefore
are bellfgereﬁt States permitted to claim equal status

with the other side, impartial treatment and the right to
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exercise powers derived from the law of economic warfare?rlZ?)

The traditional law of neutrality has always been regarded
as a system which responded at least in part to the needs -
of old-fashioned belligerenté. Contemporary international
law has moved away from a system designed merely to control
the power of States to wage war and towards a new order out-
lawing the unauthorlsed use of force In this climate there
is considerable doubt whether there is a place for the law
of neutrality(128). The motives of humanity which promp-
ted the application of many of the classical laws of war

. did not extend to the application of the law of economic
"warfare and of neutrality. An attitude of impartiality
during armed conflict has beenbviewed with‘suspicioh(lzgj.
The positive obligations undertaken in advance by every UN
Member to go to the assistance of a victim of aggression
are not compatible with traditional neutral duties(l3o).

A considerable body of opinion has concluded that the tra-
ditional concept of neutrality has been superseded, The UN
Security Council may direct that some or all States. assist
it in taking non-military (Article 41) or mllltarg (Article
42 ) enforcement actlon(ljl) Moreover, every State must
offer mutual co-operation and assistance in the maintenance

of international peace and security and refrain fromaiding

the State against whom the UN is taking enforcement action:

'It is clear ... that when authorised and
therefore lawful. armed force Is being used
against an aggressor State, the performance
of neutral duties to that State would be a
violation of the positive obligations assu-
med by members under the Charter and would
be unlawful interference with the enforce-
ment action in progress' (132),

The right to use force 1in self defence on a temporargbaszs
is preserved under Article 51 untll the Security Council has
taken affirmative action under Chapter V11, In relying on
the right of self-defence States are not limited to using
force, They may rely on measures not involving the use of

.force against an aggressor, There is a general duty to take
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some form of discriminatory action however, Until the
Seéurity Council has made a binding determination other
"States are not allowed to Invoke traditional neéutral rights

(ljj)f If it is impossible to decide which bel-

and duties
ligerent has violated international law third States should
opt for a status of stricf non-intervention, withholding -
any kind of assistance until the guilty State has been id-
entifiead 134/,

Article 1(1) defines the purpose of the UN as being to take
effectiye measures for the suppression of acts of aggres-
sion, According to Wright,Article 1(1) binds all Members,

(135)

so- precluding an attitude of neutrélity . States are

" permitted to take discriminatory action against the law-
breaking State and are morally required to do 50(136).
'Soviet commentétors, amongst others, have argued that neu-
trality is now only an exceptional attitude, Aggression
is now an international crime.. Neutraiity during an ille-
gal act of aggression is a form of connivance at this

(137)

crime There is no place for impartiality with its

equal attitude to the participants., One of them is an
'international criminal and should be treated as such(ljg).
The rules of neutrality have therefofe céased to apply.

It is suggested that to permit a retreat into neutraliﬁy
is a tacit admission of the UN Charter's failure : 'an

acknowledgement of the failure of law to modify traditional
,(139) ‘

1140)
y .

international law The classical rules are of his-

torical interest onl In short, because States can-
not remain neutral (even if the Seéurity Counéil fails to v
take action), the law of neutrality has ceased to operate(l41}.
A substantial body of opinion disagrees with these conclu-
sions and opts for the more pragmatic solution that the

concept of'heutrality has been modified but not completely

superseded(l42).

_ The accepted rules of neutrality remain
(143) '

.in force There are still opportunities for the old-
fashioned law of war and neutrality to operate, It is often
said that there are as many opportﬁnities for practising

traditional neutrality as there are loopholes for resorting
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(144)

to unlawful aggression under the Charter ‘The law

of collective self-defence and the law of neutrality are
tberefore alternative forms of legal behaviour(l45). There
is overall égreément fhat insofar as a UN Member is bound
to apply enforcement measures involving the use of force
under Article 42 the traditional rules of neutrality are -

(146) -

obsolete This is not the case however in those

instances where the UN has failed to make a determination
(147 )
(148)

(Article 39) or has only made a 'recommendation' un-

, where States are using force in self- .

defence  (Article 51)(1492, where the Security Council has

der'Article 39

taken affirmative action but has not asked all Member Sta-
tes to participate with their armed forced (Article 48)(150),
~and where Members are only obliged to assist the Council in

affirmative measures not involving the use of force (Art-
(151) :

icle 41)
The main reason for the UN's failure to abolish the law of
neutrality is attributed to the inability of the Security’

(152)

Council to operate effectively Should the Council

fail to determine the existence of a breach of the peace
or fail to order authoritative, binding collective defence
measures (or having ordered these be'unéble to implement

(;53) States will not be obliged to take Chapter V1l

them)
enforcément measures against a State which has violated

the Charter's ban on the use of forée. No alternative
method exists under the Charter to bind Members to take
measures involving the use of force or other measurés not
involving the use of force. Being under no immediate ob-
ligation to take discriminatory action third States are in
substantially the same position they were in under custom-

(154)

ary international law They may abstain from all

participation in the conflict and choose an attitude of

strict neutralifgflSS).

States may choose to come to the aid of a.victim of an un-

lawful attack despite the lack of a binding Security Coun-

(156)

cil resolution In terms of Article 51 Members may
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participate in collective self-defence, be it afmed force
or measures falling shortvof the use of force(157), If
the.latter alternative is preferred, and non-violent dis-
criminatory action is chosen, States take up a position of
'ungualified’ neutrality or 'non-belligerency'., Once
again the accepted rules of neutrality are not completely

superseded. In this situation it is thought that the

classical rules still have a role to play..

Complete neutrality is also a possibility under the UN
Charte; regime, The lack of an authoritative determina-
tion by the Security Council often means that third States
reach contradictofg conclusions as to tﬁe identity of the
aggressor. In the long run both guilty and innocent.par—
ties become the object of rival discriminatory measures(158).
In these circumstances States choose to safeguard their own
neutral status rather than participate in collective law

(159). The usual choice for most

enforcement measures
States which are not under an immediate duty to implement
Security Council measures is to opt for complete neutral-
ity(160).

It is not only the lack of a Chapter VI1I determination that_
leads to a legal vacuum causing the traditional rules to be
invoked. Even when the UN does actf there are opportunities
for taking up positions of neutrality, Article 43 states
that all Member States undertake to make armed fofces avaii-
able to the Security Council but Article 48 qualifies this
duty somewhat by stating that not all UN Member States may
always be required'to participate with theif armed forées.
According to some writers Whe;e States are not obliged tb
contribute forces to the Security Council's campaign they
may remain neutral for as lon§ as they are non-partici-
'pants(161).

There is disagreement however amongst some authorities who
maintain that a complete status of neutrality can only be

claimed upon the express exemption of a Member from collec-

tive Security Council measures, When the assistance of a



State is simply not required and no express exemption has

been granted Komarnicki arques that 'we can hardly speak
(162 |

of ne&trality Nevertheless most writers have as-
sumed that if a Member is not asked to contribute to UN
actidn the invariable choice of most is to take other
measures which, whilst denying them a legal status of
full neutrality, entitles them to"Qualifiedf neutrality,
Such an attitude of 'non-belligerency’ 1is alsb regarded
as being possible whenever States are asked to partici-
pate by the Security Council but are only asked to heip
with measures not involving the use of force in.terms of

. Article 41(163).

V. - CONTEMPORARY STATE PRACTICE

There has been widespread interference with international
merchant shipping during the past 40 years. Traditional
belligerent rights have been exercised against neutral non-
participénts. Naval blockades have been mounted and visit
and search procedures conducted on the high seas, Total
exclusion zones have been mainfained; Neutral shipping
has been the target for indiscriminate attacks bothvon the
high seas and within neutral territorial waters, Neutral
countries have, in response, anticipated the need to in-
voke traditional neutrality and when confronted with the
need to definevrelatiohs with belligerents and non-belli-

gerents in particular situations have in fact invoked
it(164) ‘ :

40,

France conducted an extended and sustained operation against

neutral shipping during the Algerian Wér of Independence
(1955-1962). Foreign merchant ships were stopped and
visited on the high seas and articles of contraband sei-
zed, Some third States protested at France's actions
and invoked their neutrality, arguing that there was no
legal basis for French interference with international

, ., (165)
shipping .



During the Indo-PakistaniWar (1965) Pakistan detained ships
belonging to India in Pakisfani potts. India responded by
detainingvPakistani vessels, Neutral goods in neutral
ships were subjécted to contraband control by bofh States
without prior notice and regardless of whether_or not their
States of origin'had formally declared neutrality, A Prize
Court was set up by Pakistan to adjﬁdicate the caéture and
condemnation of detained ships and cargoes(l66). Beyond
these measures however no attempt was made to impose a more
comprehensive system of neutral rights and duties(l67).
Neutrality was sporadically invoked. Third countries
avoided having to define their attitude to the conflict,
Only one country, Sri Lanka, formally invoked neutral sta-
tus(l68).

In the Indo-Pakistani war of 1971 the Indian navy blockaded
the coast of Bangladesh. Six merchant ships were captured
and several small craft were sunk(l69). Naval operations
spilled over into the high seas, neutral ships in the Bay
of Bengal were boarded and machine-gunned, and the Liberian

registered ship, the Venus Challenger, was sunk 26.5 miles

offshore, The application of the rules of neutrality was
ad hoc. Neutral rights and duties were not comprehensively

(170)

invoked O'Connell has argued that India ignored

international law, Indian naval operations accepted no

(171}. Protest from third

limitatiops as to area or scale
countries, however, was muted although,ih at least one in-
sténce_the Spanish'gove:nment submitted a claim for compen-
sation for damage caused to a Spanish merchant ship(l72}.
In the other post-1945 conflict recognised as war, namely
the Arab-Israeli war (1948 ), Egypt invoked aspects of the
customary law of neqtrality. Cohtraband controls were in--

stituted In Egyptian territorial waters and a prize court

established, Egypt also claimed a blockade of Eilat and
the Gulf of Agaba in 1967, A similar blockade was impo-

(173)

sed on the Bab al-Mandeb in 1973 Norton points out

that the law of neutrality, in particular the law of eco-

41,
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nomic warfare, was frequently and comprehensively invoked
during the war: ’‘belligerent contraband rights and duties
not to supply belligerénts with war materials have been

174 )
!l '). There were no signi-

especially recurrent issues
ficant prpteSts éxcept from Israel, although a UN Secur-
Ity Council Resolution of 1 September 1951 did state that
the exercise of the traditional right of visit, search
and seizure under the prevailing circumstances could not
-be 'justified as being necessary for self—defence(l75).

The US-UN naval forces in the Korean war (1950-1953) were
vastly superior to the North Korean néval forces which
posed no threat to the reinforcement of UN forces on land.
A naval blockade of the Peoples Republic of China was re-
jected, apparently on the grounds that it would affect.

7
neutral forces(l 6).

A traditional naval blockade of
the North Korean coast was imposed however, In an
announcement dated 4 July 1950 it was stated that all
merchant ships were barred from North Korean ports with
the exception of the Russian-occupied port city of

(177)

Rashin This blockade had little significance and

no major incidents involving neutral ships were record-

ed(l78). In many other respects the léw of neutrality

was consistently observed(l79). Non-participants at times
asserted their neutrality but the majority of States did
not find it necessary to reach a decision one way or thé
other(180/, _ '
Naval operations have at times been restricted to the ter-
ritorial seas. In the Vietnam war (1961-1973) belligerent
activities were confined to Vietnamese territorial seas
and the contiguous zone, Operations 'Sea Dragon' and
'Market Time' took account of the powers of visit and
séarch in the contiguous zone, and the right of innocent
passage by foreign shipping in North Vietnamese territor-
ial waters, respectively, Both operations stipulated that

merchant shipping could not .be taken in prize and particu-

lar emphasis was placed upon strict identification, No



‘right of belligerent operations more than 12 miles at sea,
-,(181)

other than the right of self-defence, was permitted
The traditional law of.neutrality has been invoked in a
wide variety of conflicts sipce 1945, Thié is nof to say
however that State practice has ackﬁo&ledged the cdntinued
réléﬁance of the traditional law, Traditional rights and
dﬁties have been invoked only on an‘uneveh and uppredict—
able basis, The classical rules havé been vaguely and hap-
hazardly invoked. The law of neutrality is often described

as being in a chaotic condition(182). Its use has become

(183). In most cases States have

aibitrarg and manipulative
not relied on classical rules, They have usually avoided
takin§ up any stance at all, Partﬁcular'righté and duties
have been invoked only to justify particular policy deci-

(184). Ideological, political

»sions or armed activities
and commercial bonsiderations have caused third States to
avoid facing the question whéther their relations with the
participants are governed by the customary law of heutral—
itg(las). The traditional law has only rarely been con-
sistently applied and only then bécause the belligerent

(186). In

States were in a position to enforce adherence v
general the traditional law has been ignéred. Despite
this, neutrality retains its vitality if only for those
States which are powerful enough to ensure compliance with

neutral rights and duties(187),

Vl. CONCLUSIONS

ft is not possible to draw the conclusion from State prac-
tice that there_is an agreed stance on the applicability
of the classical rules of neutrality, ,The law of neutra-
lity has become caught between attémpts to make neutrality
obsolete and the fact that conflicts do occur during which
there is a need to regulate the relationship of de facto

(188)

belligerent and non-belligerent There 1iIs no general

féeling that States are obligated to apply or to obey the



old-fashioned rﬁles. At best it can be said that States

have assumed that it is necessary to recognize a stéte of
war béfore neutﬁal rights and duties can lawfulig be impo-
sed(lgg). In an armed conflict not amounting to war non-
participants.are not bound by the law.of neutrality, The

applica?ion of traditional visit and search procedures has
always been explained in terms of the .traditional law., Al-
though some belligerent powers have been invoked in other

conflicts these have not been comprehensively applied.

The ideological barrier caused by the outlawry of war is

responsible for this confusing approach. Neutrality 1is
in a decline, Impartiality has become a difficult atti-

(190)

tude to take up Nevertheless conflicts do occur

and wars are still occasionally recognised. The UN
Security Council has never designated an aggressor on. any

of these occasions(lgl)‘ The UN has failed to implement

coljective defence measures: what was initially hoped would

be an unusual situation has become the norm, In these
circumstances 1t has been left to individual States them-
selves to decide which State is guilty of aggression, Con-
flicting decisions have beeh taken up and various attitudes

to belligerency and traditional neutrality adopted(lgzj,

(1) The'Law of Economic Warfare

It is widely believed that'for pragmatic reasons the clas-
sical rules are still applicable in modern armed conflicts;
Belligerent rights and neutral duties still retain their
validity déspite the outlawry of war(lgj). This belief
is based on the assumpfion that the powers of visit, search

and seizure under the law of economic warfare are not in-

appropriate in contemporary naval engagements: such a con- ~
' (194)

clusion is thought to be 'neither logical nor realistic’

If belligerents are allowed to impose belligerent rights
the logical assumption is that both sides enjoy egqual sta-
tus with respect to the conflict (irrespective of which 1is

the guilty party and which is the aggressor) and are there-
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fore entitled to impartial treatment, It is doubtful if
neutral duties of impartiality and abstention are cbmpat—
ible with the provisions of the UN Charter and it is sub-
mitted that the better view is that the prohibition of the
use of force inconsistent with the purposes.of the UN has
deprivedrbelljgerents of the‘rights which previously they
poséessed against neutrals(195). States have forfeited
these rights, Non-belligerents are not bound by the dut-
ites of neutrality which include the obligation to submit
to belligerent interference with their maritime commerce
and to act in an impartial manner towards both prétagon—
ists, Lauterpacht has pointed out that the principal ex-
planation and justification for the modern law of neutral-

(196 )

ity has disappeared There can no longer be 'war'

and a State can no longer avail itself of belligerent

7
(19 ). Moreover, and most importantly, the tra-

'‘rights
ditional rules of economic warfare are inapptopriate for
limited conflicts governed by the principles of self-de-
fenceh‘ The objective of States in conducting a campaign
against international shipping is incompatible with the

‘self-defence principles of necessity and proportionality,

Modern State practice has assumed that a state of war is

necessary for the lawful maintenance of a naval blockade,

- During both the Arab-Israeli and Indo-Pakistan conflicts

the participants attempted to justify their actions by
invoking the traditional law of war .and by recognising a
state of war. The French blockade of the Algerian coast

is usually set aside as an example of.unlawful State prac-
e(198) '

tic The blockade of North Korea during the Korean
"war was insignificant, The Russian-controlled port of
Rashin was exempted, In the Vietnam war traditional

45, .

blockade measures were deliberately restricted to Vietnamese

territorial waters and the contiguous zone in order to pre-

vent interférence with foreign shipping,

In his analysis of naval conflict since 1945 0'Connell has

concluded that restraint has become a common pattern in the
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(199). Naval

contemporary conduct of iimited naval warfare
operations have been restricted to the territorial seas on
some occasions., Only rarely have hostilities spilt over
onto the high seas, This may be because States havé»déci-
ded that it is convenient to limit their naval operations
to the territorial seas or because States assume that there
is a modern rule of international law derived from the UN
Charter's prohibition of the use of force(2oo). If there
is such a rule'O'Connell argues that the doctrines which
accordéd belligerents the right of Visié'and search on the
high seas and the seizure of contraband are not obsolete(ZOI).
The right of self—defenée limits the geographical scope of

the engagement to the territories of aggressor and victim,

The international community must be insulated from the ex-
ercise of the right of self-defence. Third_States are not

a leQitimate object of the right of self-defence and must

20 : , : ’
( 2). . According to the same writer the prin-

be protected
ciples of necessity and proportionality do not justify in-
terference with shipping on the high seas except to coun-
ter an immediate threat(zoj).

These views are not univeréallg agreed upon as being a
correét interpretation of the effect of fhe outlawry of
war on the traditfonal law of neutrality,. Many writers
maintain that neutrality remains as a legal status in a

considerable number of situations(204)_

The classical
rules are not likely to disappear or be replaced, No
agreement is in existence on new rules to replace the old.
The oid rules are likely therefore to remain relevant even
if only as a heasure of the deviation of practice(zoS);
‘The view 1is also expressed that it would be unfair to for-
bid all measures of economic warfare, so denying a State
acting in.self-defenqe useful defensive methods. There'
is no rule stating that in the absence of formal war eco-

(206}. The conclusion of

nomic warfare is not possible
these observers is that visit and search measures at sea
are not inappropriate in contemporary naval engagements

and that it would be unreasonable to expect belligerents



.to be happy to exercise lesser rights than those tradition-

allg'exercised in classical war(207). According to Fenrick:

"The UN Charter does not constitute an
insurmountable barrier prohibiting the
invocation of belligerent rights against
non-participants ...' (208).

The prohibitive character of the traaitional law which
helps to curb violence by limiting those measures which
belligerents are entitled to inflict on neutrals is often
stressed, It is pointed out thét the law helps to protect
neutral States by 'keeping coercion within the permissible

limits established'(zog).

There is a tendency, as can be noted above, to rationalize

State practice ex post facto, . Conclusions reached on mod-

ern State practice are usually, more often than not, jus-
tifications for past practices, ‘The attitude of States
to the applicability of the traditional law is an import-
ant indication of contehporarg international law but too
much emphasis tends to beg the gquestion whether States
have been acting lawfully in invoking the.classical rules.
The inconsistency of recent State practice leads one to
believe that the only conclusions that céh be reached are
that the prohibition on the use of force has made States
reluctant to rely on the traditional law.  There has been
a marked reluctance to inferfere with neutral shipping(Qlo)
There has been no repetition of the economic warfare prac-

tices of the two World Wars(211),

It is wrong to assert
that those aspects of the traditional law which concede
to belligerents the right to conduct old-fashioned warfare

are still applicable, There is'definitelg a trend towards

restricting the number of objects of limited naval engage-

ments, O'Connell's views on the geographical limits with-
in which naval operations can be conducted are important:
they'stress.the need to protect neutral ships from inter-
ference and attack, There is mounting evidence'of a new
rule restricting the area of néval operations in favour

of the principle of the freedom of the seas. The immunity
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from interference and attack this offers to neutrals severe
restricts the scope for successful ‘belligerent interference

with neutral sea commerce:

... It is unlikely that the iIinternational
community would tolerate interference of
" that degree today and it is difficult to
see how such measures, with the enormous
inconvenience and sometimes danger to
neutral vessels and their crews, could

be justified as necessary and proportion—
ate measures of self-defence' (212).

(2) Impartiality and Abstention

‘The ideological barrier caused by the UN Charter's prohibi-
tion of the use of force has also challenged the_ridht of
non-participants to declare themselves neutral by invoking
traditional neutrality. Conventional nedtrality has been
invoked and applied on a number of occasions on an iIinter-

mittent basis. It is difficult to assess on what basis

48, .

1y

States have relied on a classical declaration of neutrality,

On some occasions . States have come to the assistance of

one side or the other whilst remaining outside the conflict.

itself(213). Original expectations were that only in un-

usual situations wbuld customary neutrality still operate.,
Unfortdnately the anticipated exception has become_fhe rule
and because of the UN Security Council's failure to.act it
has theoretically become possible to assume neutral sfatus
in every armed conflict since 1945, Déspite this States
have not returned to the customary practice of declaring
neutrality., -~ There has been no sense of obligation that
third States ére'bound to choose between belligerency or
neutrality, Rather, as Schindler has noted, States have

- come to treat neutrality as a voluntary attitude not de-

(214)

pendant on a state of.war There is a realisation

that to declare neutrality in a conflict subject to UN

debate and resolution may legitimize the legal status of

(215).

the conflict As a result is 1s uncertain under

exactly what circumstances a non-belligerent is entitled

: 21
to declare itself a neutral for legal purposes( 6).
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There 1is substantial authority against the proposition that
the adoption of a traditionai attitude of impartiality is
compatible with the general duty of all UN Members to assist
the Organisation in the maintehance of internationalvpeace

and securitg(2l72.

Modern developments have chéllenged
the classical rules and it appears logical to assume that
old-style neut;alitg is legally out of the question for UN'
Members(218}. Third States aré now under an obligation
to take discriminatory action against an aggressor, For
this reason it is submitted that the arguments of tbose
writers who maintaiﬁ that the conventional duty of impar-
tiality is obsoclete are correct, This conclusion accords
best with the ban on the use of force and the dutg of Mem-
ber States to discriminate against aﬁd penalize an aggres-

sor,

3) General Conclusions

Contemporary internatiphal law is plagued bg the number of
armed conflicts which do occur, Neutral shipping has been
the object of indiscriminate interference and attack. The
practice of the French authorities during the Algeriah war
is ppobably the most controversial example of the unlawful
use of force in modern State practice. In the Indo-Pakistan
war the measures imposed on neutral ships pértended the
kind of problems with which non-participants are likely to
be faced in the future, In that war the hostilities at sea
were short-lived. During the past seven geafs of the Iran- .
- Iraq war however international shipping has been the tar-
get of a sustained campaign of visit and search measures
and attacks on the high seas and in neutral territorial
waters, The vulnerability of third States in such instan-
ces to indiscriminate interference and attack has.been
highlighted by the Iranian blockade of the Straits of .
Hormuz and the Iragqi (and Iranian) war on tankers in the
Persian Gulf, The inébilitg of the Security Council to |
take effective enforcement action has forced States to

fall back on aspects of the traditional law of neutrality,
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The conclusions adopted above with respect to the laws of
economic warfare and the neutral duties of impartiality
and abstention are, it is suggested, correct but in the
light of the unsatisfactory state of affairs brought about
by unlawful State practice and the weaknesses of the Secu-
rity Council there is a need to regulate belligefent and
non-belligerent relations during armed conflict or de
facto war. Third States ought to be enfitled to immunity
from interference, attack, damage, and te compensation:
when these occur, 'Ihe need to isolate neutrals is even

more relevant in self-defence operations(219).

The problems of neutrality (in the sense of unwarranted
interference with third States) are far from dead(22og.
The possibilities for violence at sea have been enhanced
énd the need for legal regulation has increaSed(22l). It
hés‘been arqued that third States should not be left the
unprotected victims of violence because to do so would |
not be in accordanee with the aspirations of contemporary

(222). These conclusions should not be

international law
Interpreted however so as to justify the wholesale appli-
cetiop of the traditional law, It is submitted that there
exist contemporary rules of internationéi law which are
applicable to limited naval conflicts, These extend ade-
quate protectioh to third States, Limitations have been
imposed on the area and scope of naval engagements by the
principles of necessity and self-defence. Sfate practice
has realised the need to isolate neutrals ffdm self-defence
.operations, It is thought to belunlikely that the princi-
ples of self-defence permit the exercise of belliéerent.
rights agaipst neutral property at sea, If measures are
taken agaiqst third party shipping these should be rest-

(223)

ricted to belligerent territorial waters Ships on

the high seas should enjoy the strictest immunity from

(224). Insofar

belligerent operatiens ‘on the high seas
as the conventional rules of neutrality are eompatible
with these restrictiohs on the use of force at sea, they

are preserved., They retain vitality and are still appli-



cable in modern international law. However to the extent
that the old rules are based én the assumption that third
States have ‘to complgvautomaticallngith duties of impar-
tiality and abstention they are obsolete. Only the rdles
which pbrotect neutrals from Interference and damage and
are therefore a defence of neutrality retain fbeir vali-
dity:

‘... there thus continues to be room for

the operation of those neutral principles

of international law that promoted de-

tachment and maintained international or-
der before the adoption of the Charter' (225),

The powers of visit, search and seizure and the right to
maintain. a traditional naval blockade have been superseded,
Statesifind it difficult to justify the involvement of the
international community in a limited operation designed to
repel the initial act of aggression and to restdre the

(226 )

status ante quo As pointed out above it is unlikely

that States will tolerate this degree on interference ex-
cept perhaps in an armed conflict which has escalated ra-
pidly to a total war situation resembling the two World
Wars, The principles of necessity and proportionality
dictate that in these circumstances there will be a re-

) 7
sort to traditional naval warfare(22 ).

Such a develop-
ment would then justify the application of the traditional
law of war'and would be in line with the general principles
gerrbing the use of force, At the lower levels of the use
of force the principles of self-defence dictate however

that measures which imply the existence of a lawful state

of war are not relevant,

Greenwood has pointed out that it is too extreme to say
that.States engaged in armed conflict are forbidden to

(228). In

take measures against international shipping
some situations it may be necessary to intercept a cargo
of arms where these are destined for enemy use, It may
be poSsible to justify the interception on the grounds of

self-defence if it can be proved that the supply of arms



posed a serious threat to the belligerent State,. Severe
restrictions limit the power 6f States to seize contraband
hdwever; In addition it is likely that close blockades
have replaced long-distance blockades, The seizure of a
neutral s@ip under the law of prize is also not a reason-
able measure of self-defence under any circumstances,
According to Greenwood the traditional law retains'vital—
ity as an upper limit to the rights which may be exercised

229
f ). The principles of self-defence are

againstAneutrals
too vague simply to replace. the detailed provisions of the
customary law of war, These two exist as separate brénches
of the law which complement each other: the principles of
self-defence impose limitations upén the conduct of armed
conflict additional to those contained in the laws of war(23o)_
The abolition of the traditional rules and their replace-

ment by the principles of self-defence is not reguired.

Instead a new body of'rules is needed which is derived from

the traditional law of maritime neutrality and the princi-
ples of self-defence, together with a greater degree of
humanitarian protection for those involved Iin maritime
éonflicts(23l).

There 1is consideraple merit in this largely pragmatic sug-
gestion as long as the emphasis is'placed firmly on the
0'Connell principles of limited naval warfére and the il-
legality of belligerent powers against neutrals_rather than .
on merely allowing the tradifional law to survive as an all-
too-frequent upper limit on the use of force. The above
concluéions on the duties of impartiality and with respect
to the laws of economic warfare remain a goal whibh States
should seek to attain. The development of a new body of
rules is a top priority. The retention of the detailed
provisions of those classical rules which complement the
principles of self-defence will be a useful contribution

to a new set of rules and will help to clarify the very

general terms in which the requirements of self-defence

are cast,
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CHAPTER 111

THE IRAN - IRAQ WAR : 1980 - 1987

1. INTRODUCTION

The war between Iran and Iraq is a complex and controversial
conflict with obscure origins. ﬁzn its seventh year with a
death toll exceeding one milliohrit~is well-known for the
controversial methods of warfare resorted to by both side;l
The war on land has éscalated into a war on internationall
merchaht shipping in the Persian Gulf. With the hostilities
on land and in the air deadlocked neither belligerent pos-
sesses the ability to launch a decisive enough military of-
-fensive to end the conflict. The tanker war in the Gulf
continues to take an increasing toll on international ship-
ping. What started as an attempt to settle old scores by
military might has degenérated into a long drawn out war

of attrition, The international community has been con-
tent to remain in the background and allow the hoétilities
to continue for as long as they remain localised iIn the |
Persian Gulf region(232). (}he political and economic
imbortance Oof the Gulf however has ensured that Western
powers and the Superpowers in particular have retained a
keen interest in the war's progress especially insofar as

- the supply of oil and its safe passage through the Gulf
. (233):: '
is concerned .

The origins of the war are difficult to establish but are
primarily the result of a long history of uneasy relations(234).
The aispute over control of and access to the Shatt al-Arab v
waterway is the main source of friction and has been for
hundreds of years, Both countries signed the Algiers

Agreement in 1975 in an effort to settle the Shatt al-Arab

and other outstanding border issues(235). E:fn 1979 the

Ayatollah Khomeini's Islamic Revolution in Iran caused a

further deterioration, revealing, on the one hand, the/Iraqi
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regime's dislike of the Islamic Revolution and its simmer-
ing dissatisfaction with the terms of the Algiers Agreement
(1975), and on the other hand, Tran's distrust of the Iraqi

leadership(236)f

Irag protested frequently at what is
called Iran's constant interference in the internal affairs
of Irag and what it alleged were Iranian attempts to export

the Khomeini Revolution to Irag by encouraging the majority

Shi-ite population to rise up and overthrow the minority v
Sunni Arab Ba-thist GoVernment of President Saddam Hussein(237).

Tensions heightened when Shi-ite opposition groups-started
protesting in support of the Khomeini regime. Relations
became bitter and these were reflected in escalating acts
of violence : cross-border raids developed into full-scale
border clashes, artillery duels, aerial dogfights, politi-

. cal subversion and attempted assasinations. Finally, years
of tension culminated in what‘is seen as an inevitable'out—

break of hostilities. On the 17 September 1980 Iraq'ﬁni—

laterally denounced the Algiers Agreement (1975)(238).
Iraq's troops crossed the border into Iran on the 22

September and by so doing effectively inaugurated the pre-
sent conflict(23?). Large parts of fhe Khuzistan and
Kuraisfan prqvinces were occupied by Iragqg,. Although these

military operations were not preceded by any warning, an-
nouncement or declaration of war by Irag, the large move-

ment of Iragi troops across the Iran-Iraq border on the

22 September is generally understood to mark the start of

the war:

'"The facts seem clear to the extent that
a large scale military action took place
on the part of Iraq on 22 September 1980.
Six days later ... Irag had occupied
large areas of Iran' (240),

11, THE LAND WAR

The invasion of Iran by Iragq has been described as 'one of

L (241)

this century's worst strategic miscalculations Iragi

. forces failed to consolidate their early gains or to capit-
(242)

alise on early successes They encountered an unexpec-
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tédlg stréng Iranian response, The Iraqi advance was stopped
by hundreds of thousands of voiunteers; soon the war became
‘@ national cause rallying support behind the new Iranian
Government, Iragqgi prediction$ that the Arab population in
Khuzestan would rise up in a spontaneous revolt against

the Iranian regime were hopelessly over-optimistic, If
anything the invasion strengthened the hand of the Khomeini
Government : 'the invaders were met witb a 'holy blood—lust’(243).
Although large parts of Iran were occupied in the period
following the invasiqn, the Iraqi advance ground to a halt

and by July 1982 Iraq had retreated from nearly all the ‘
territory it had initially captured., The military initia-

tive passed to Iran and three méssive land and air assaults

were launcheq against Iragq,. Al though Iraq managed to defend
itself‘successfullg it could do no more than hold Ooff the
attackers and has never subsequently regained the initia-

(244 )
e .

tiv The war lapsed into stalemate and has remained

there ever since, Troops have been occupying positions

roughly equivalent to the international frontiers between

the two countries,

The course of the conflict can be divided into roughly two
parts. They are the 'first’ and 'second’ phases(245).
The first covers the periodvfrom September 1980 to July
1982; the second from July 1982 to the present date!2%¢/,
During. the first phase hostilities took place on Iranian

ground, But after the withdrawal of Iraq's forces in July
’ 47
1982 the battleground shifted to Iragqi territorg(2 ).

This defines the start of the second phase. It has been

characterised chiefly by franian offensives, withdrawals,
defensive tactics, 'guerre de position'(248), on the one
hand,- and by Iraqi counter-attacks and defensive measures,

on the other(249). Neither side has sucéessfully managed
to initiate a strong enough offensive and so render the

coup de grace that is required to end years of prolonged
(250)

misery
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111, THE TANKER WAR

The naval conflict in the Persian Gulf has escalated into
a key element in.the strategies of both belligérents(25l).
Attacks on shipping were few and far between in the early
part. of the war; There were sporadic aftacks on shipping

in the Shatt al-Arab in the openibg moments of the war

and some random attacks in the Gulf during the first phase
and early part of the second phase. These escaléted into
what has become known as the 'tanker war' in the first
quarter of 1984, Irag started to enforce Its blockade

of the Iranian oil terminal on Kharg Island and directed
missile attacks from the air against tankers calling to

load orvdischarge'their cargoes, This inevitably caused
damage to ships belonging to third countries and signalled
the start of a new phase of operations separate from the
'local war' on land, Iraq carried the war over the waters
of the Gulf in an extension of what on land had tﬁrned into
general economic warfare.v Attacks were launéhed against
merchant shipping in the northern part of the Gulf in a
deliberate attempt to discourage foreign oil trade with

Iran(252).

Iran responded with its own set of retalia-
tory measures and these combined with the Iragqi tacks

pose a serious threat to navigation in the Gulf,

3

The first foreign ships to be attacked in the Iran-Iragq
war were mostly cargo ships caught in the Shatt al-Arab

(253). Iraq attacked

waterway at the start of the war
some commercial vessels during 1981. Shipping hit during
the following yeafs (1982 and 1983) were nearlg.all cargo
ships and tankers calling at Iranian ports, The attécks-
took place in the northern Gulf in the vicinity of the

Iranian ports of Bandar Khomeini and Bouchir(254). A
typicai exampie is the damage caused to two cargo ships

‘during August 1982; the Greek ship, Litsion Pride and
(255)

the Korean ship, Saambow Banner Both incidents

occurred in the neighbourhood of Bandar Khomeiny. Later

in the month came the official Iraqi announcement to wage
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war on international shipping,. A Maritime Exclusion Zone
was announced on 9 August 1982 in the northern part of the

Persian Gulf(256),

This extended beyond Iraq's territor-
ial seas, onto the high seas abd was defined as an area
within which any ship found without prior authorisation
would be treated as hostile and would become liable to

(257 )

Immediate attack without warning In addition, a

total blockade of Kharg Island was announced on the 15

August 1982(258),

Foreign shipping was told to stay
clear of the Island,. Any vessel found approaching (or
departing) the Island would. be attacked, irrespective of

nationality,

Iraq's offensive increased after these announcements. Al-
though the tanker war had not yet begun, more and more
cafgo ships (rather than oil tankers) were hit; in
Séptember and October 1982 12 ships were damaged in the
regionvdf Bandar Khomeiny and Kharg Island, At this stage
the Iraqi offehsive failed to deter ships from tradiﬁg
with Iran and Iran suffered no serious economic conse-

(259)
guences .

I% is probably for this reason that Iran's response was
low-key. There was no reaction to Iragq's attacks(260).
However the Iranian Government did issue a warning that

if Iranian oil exports were harmed, Iran would respond by
closing the Straits of Hormuz to all international mari-
time traffi;::l rior to this warning to impose a blockade,
Iran had 1instituted some measures of a belligerent nature;

in August 1981, for example, the Danish ship, the Elsa Cat,

waé stopﬁed and arrested in the Straits of Hormuz, 85 miles

from the Iranian coast,on the basis of allegations that the
61
ship’s cargo contained military equipment bound for Iraq(2, )

.
.

In 1983 the Iraqgqji's <continued to enforce their exclusion

zone, In the process damage was inflicted on several neu-

(262)

tral ships In response to Iraqg's acquisition of

French Super Etendard fighterseguipped with Exocet anti-

t ship missiles, the Iranians warned that if Irag succeeded

N



in halting their oil exports they would close the Hormuz

(263)

Straits Following Iraq's attacks on neutral ship-

ping, the UN Security Council passed Resolution 540
(264 ) . .

(1983) affirming the right of free navigation and

commerce, Referring to this, Iran warned that if Iragq

escalated the naval conflict Iran would retaliate(265}_

In addition Iran pointed out that it had not committed

any acts of violence threatening security or freedom. of

'navigation in the Gulf:

'On the contrary, the Islamic Republic

of Iran has been the victim of numerous

Iragi acts of aggression in the Persian

Gulf and has so far demonstrated a high

"degree of restraint vis-a-vis such Iraqi
provocations' (266 ),

It appears that Iran did indeed refrain from attacking

(267). Some belligerent

commercial shipping during 1983
measures were invokeavhowever when the Iranians imposed
shipping restrictions in_all Iranian territorial waters
and over parts of the high seas: ships were warned to
stay clear of the southern Gulf islands and ordered to
sail to the south and west of these(268). This amounted
té an exclusion zone of the type operated by Irag in the
‘nothern Gulf, 'Shipping was warned to stay out of the
.declared zones,. In the event of non-compliance the right
of free passage would be hampered anq the security of
ships endangered, something for which the Iranian naval

command disclaimed all responsibilitgvin advance.

The tanker war was started by Iraq in April 1984. Facing
an inconclusive war on land against a numerically superior
enemy, Jthe Iraqis decided to intensify their campaign of
economic warfare by enforcing their blockade of Kharg

Island(269)u;) This, it was hoped, would cut off Iran's

0il exports, A dual strategy of causing actual damage to
ships and of pushing up insurance premiums to uneconomic
levels, in order to frighten off vessels calling at the
main oil terminal, was adopted(270). Whereas before 1984
mostly cargo ships had sustained damage, 0il tankers were
now singled out for attack, Ddring 1984 a total of 34'here

hit,

58,
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The Iranians responded almost,immediatélg, Nearly half of
the tankers attacked during 1984 were hit by Iran 2’17 in
retafiation for the Iraqi offensive against Kharg Island

shipping(272). E:%n addition, the Iranians also warned that’
they were prepared to halt all maritime traffic in the Gulf

7
by closing the Straits of Hormuz(2 3).

/;be first retaliatory attacks were launched against Saudi

Arabian and Kuwaiti tankers: the Bahrah (Kuwait), Yanbu %éjkﬁs

Pride (Saudi Arabia) and Chemical Venture (Liberia) were

 hit outside the declared zones and, in at least two in-

(274)

.stances, within Saudi Arabian territorial seas The

third vessel was hit on the high seas. This provoked an

immediate outcry from the Gulf states making up the Gulf
Co-operation Council (GCC). They requested the UN Secu-
- frity Council to consider Iranian attacks on neutral com-
mercial shipping. Resolution 552 (19841275) condemned,

'indirectly, the Iranian attacks and restated the princi-

ples of freedom of‘navigation on the high seas. The Iraqi

attacks were apparently overlooked, probably because nearly ,;

211 their attacks took place inside the maritime exclusion
éones. Iran was condemned for causing damage to ships out-

side the zones and, 1n some instances, inside neutral ter-

fritorial waters(276). i _g

During 1984 Iraq's naval campaign was directed predominantly
(277) The

"against tankers calling at Iran's oil terminals
Irénian counter-attacks, however, were directed against oil
taﬁkers and ships anywhere in the Gulf, in or outside the
exclusion zones, irrespective of the ship's destination,
its hation@litg or its distance from the scene of military
operations. Ifaq seized upoh this to justify 1its éttacks
as self-defensive, directed only against those vessels cal-
ling at Iranian ports, 1In response to Iran's measureé which

had effectively stopped all Iragi navigation in the Gulg278).

Iran answered this assertion by alleging that it too had a

7
case for self-defence(2 9). These contradictory claims

éf have not surprisingly become the ideal basis for an escala-
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tion of the conflict, While Iraq has specialised in a
'veritable "guerre des petroliers” ‘(280), Iran has con-

tinued to retaliate(zglj,

At the end of 1985 the tanker war had become the most im-

(282 )

portant feature of the Iran-Iraq war A total of 28

tankers were attacked, 20 of them by Iraq, The rest were

aNg

attacked outside the declared war zones by Iranian forces.

The total numbervof 0il tankers hit showed a decrease on B
1984's figures but the overall number of ships attacked,
including cargo ships increased, In the peridd September
1984 to October 1985 a total of 327 ships were allegedly

sunk or damaged(283). ’

The Iranian navy announced the iﬁposition of a combination

of Blockade/Contraband/Prize measures affecting ships pass-

(284). Neutral vessels

ing through the entrance of the Gulf
were stopped and searched in the Straits of Hormuz and
‘those suspected of carrying cargo destined for Iragq were
arrested. Where these suspicions were confirmed the car-

(285 )

goes 1In question were confiscated Al though Iran had

been stopping ships throughout the conflict a blockade of
the Straits was_imposed(286). Belligerent rights of visiﬁ
and search were exercised. Earlier in the year the Kuwaiti

cargoship, the Al Muharraq, was detained for 23 days in an

Iranian port on the grounds that Iragi bound munitjons and
arms were -on board. Similar measures were taken against
neutral vessels during September, October, November and '

{287). Almost all of the

December 1985 and January 1986
ships stopped in this way were in transit to Kuwait, None
were tankers, Iran appears to have opted for a relatively
controlled response using some of the traditional béllig-'
ereﬁt measures against neutrals in a way that is designed
to harm only the Kuwaiti (and'hence Iraqi) economy. The
export trade of the other Gulf States has not been affec-

ted(288).

The Gulf remained the principal theatre of operations dur-

ing 1986(289). The Iraqi blockade of Kharg Island was in-
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tensified in an announcement made on 26 February 1986 ex-
tending'the maritime exclusion zone up to Kuwaiti terri-
torial water5(29o). [fhe Iragi's caontinued to be the main
offenders in the tanker war being responsible for 49 out df'
‘a total of 85 attackgg Iran launched 26 attacks, all of
them outside the exclusion zone. This reinforced the gen-
eral trend established during 1984, Statistics for the
subsequent years (1984-1986) show that 58 of the 62 at-

tacks outside the zones were Iranian.,

Iran continued to hamper the free passage of'ships entering

(291)

the Gulf A Us freighter, the President Taylor, was

stopped in international waters and searched for arms des-
tined for Iragq. On 12 May 1986 Iran warned that in future
Iranian naval forces would attack any American or French
warshfbs escorting or copvoying cargoships carrying cafgo
for Iraq or which attempted _to interfere in Iran's inter-
ception procedures(292}. Once'again the Gulf States
were threatened with closure of the Straits of Hormuz if

they continded to give financial support to Iragq.

The tanker war has confinued into 1987. Figures for the
first quarter show that the number of hifs is still in-
creasing(293). [ﬁost of these have been made by Iraq(294):k
‘Iran's shuttle service between the Kharg and Hormuz oil
terminals has become the obvious target for Irad and many
of the tankers hit were Iranian. As has been the case in
previous years, Iran is responsible for the attacks taking
place outside the declared war.zones(295}.E:?ran has also
increased its level of operations to the extent that it is
mounting a virtual blockade of Kuwéit, a GCC country_which
Iran regards as being one of Iraq's strongest allieﬁ:)
While the interception policy is in force in the soutﬁ,

direct attacks continue and are mounted mostly againsié

'Kuwaiti or Kuwaiti-bound tankers in the north(296).isince (-
September 1986, 22 of the 27 ships Iran has hit were tra—éﬁgf\/ ¢
ding with Kuwait. Since Iran's campaign against ships

having a Kuwaiti connection, the superpowers have been
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forced to alter their previous policies of no direct\inter—
vention, The Soviet Union has leased three tankers to
Kuwait and provided Soviet Naval escorts to defend them,
The United States ié considering plans to re-flag Kuwaiti
tankers, transferring 21 of them to the American flag, US
forces, which until recently have been prevented from as-
sisﬁing merchant shipping of third countries and have

avoided the use of force and direct confrontation with

Iranian naval craft, will then have a rationale for act-

ing 1Iin self—defence(297).

Supérpower involvément, even at the relatively low level¢\
of self-defence of flag ships, 1is likely to increase the
Irénian response, Already moves are afoot to resist the
superpower’'s plans which in effect assist the Iraqi qause
and have encouraged Irag to believe tbat its tanker war
campaign is at last beginning to produce the desired re-
sults. Kuwaiti-bound tankers have been damaged in recent

months: in May 1987 the NorWegian—owned tanker, Golar

Robin was attacked in the northern Gulf, On the 16 May

1987 a Soviet-leased tanker, Marshal Chuykov, was démaged‘

when it encountered a floating mine(298)_

.
Ajnew island base on Al-Farisiyah, in the north of the
Gulf, has been established by the Iranian navy from which
tankers calling at Kuwait have been attacked by small na-
val craft, Gunboats fired on a Japanese tanker, Ise Maru
on the 5 May 1987, On the following day the Revolutionary
Guards damaged a Soviet freighter{299). The Petrobulk

Regent, a Panamanian tanker, was attacked in the south In

a region where Iranian attacks continue to occur, either

by helicopter (by day) or naval craft (at night)(joo).

Warﬁings against superpower involvement have been repea-
ted as has the threat to close the Hormuz Straits(BOl).
All this indicates that Iran intends to continue its re-
taliatory attacks, particulaflg against ships which call
at ports beionging to countries which are qonsidered to
be supporting Iragqg, Intervéntion to prbtest such attacks

is likely to be regarded by Iran as a provocation justi-
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fying more force, even against foreign naval forces(302),

Iraq,‘having failed until now to halt Iranian oil ex-
(303) L

ports but encouraged by the superpower's recent con-

cérn, 1s continuing the war against international shipping

that it started in 1984. Attacks are concentrated on

Shuttle tankers operating the shuttle servicebbetween the

Iranian oil terminals. Attacks on other foreign shipping

(304)

look set to continue as well For as long as the

war on land remains deadlocked, the tanker war is a key

3 v
f 05). If Iran gains the advan-

strategy for bbth parties
vtage on land, the war at sea will iIntensify, If Iraq, on
the other hand, starts to win the 'lécal' war, the Iran-
ians will intensify their campaign and, in desperation,
may be forced to close the Straits of Hormuz, Whilst
the stalemate continues and while Irén continues to ex-
port its oil, the campaign against neutral shipping will
carry on as before, Neutral shipping remains liable to
attack anywhere in the Gulf, In or outside the exclusion
zbnes and, in addition, may be subject to gquasi-tradi-
tional measures of interception and arrest,. The recent
attack on a United States warship, USS Stark, reinforces
this conclusion, Although the warship was attacked by.

- mistake, and hot apparently in a deliberate attempt to
'expand the war to include neutral naval forces, there is
no doubt that‘all shipping in the Gulf is'a potentiél
target for random unannounced attacks by sophisticated

and powerful modern weapons,
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CHAPTER v

THE IRAN - IRAQ WAR AND CONTEMPORARY

DEVELOPMENTS IN THE LAW OF NAVAL ENGAGEMENTS

1, INTRODUCTION

Two exclusive zones are in operation in beliigerent territo-
rial.watérs and in large parts of the high seas. Neutral
shipping is the subject of indiscriminate attack Iin every
part of the Persian Gulf, Both belligerents purport to main-
tian a 'blockade' of enemy ports, Neutral merbhant ships are
visited and searched at the entrance to the Gulf., Irag-bound
cargo 1Is removed. The UN Security Council has denounced all
ihterférence with neutral navigation and commerce, The
attacks continue and tensions mount in the region as both
superpowers bring in naval forces to escort merchant vessels,
The West makes it clear that the well-established right of

freedom of neutral navigation must be protected,

~The expansion of belligerent naval operations deep into in-
ternatiénal waters and the uniform destruction of neutral
merchant shipping 1is reminiscent of old-fashioned warfare,
The single most important aspect of the Iran-Irag war 1Is
belligerent interference with and attack on neufrals. Neut-
ral rights have been seriously affected. wWhereas recent
State practice has assumed that contemporary naval engage-
ments are fought subject to limitations and restraint, the
parties to this conflict have ignored restrictions on the
area of naval operations and the scope of the conflict,

The Iran-Iraq war has been a long drawn-out affair maiked-
by escalating levels of force and an uncontrolled response
by both sides. The war at sea represénts a deliberate
attempt to expand the war at a time when the war on land
had degeneratéd into statemate, Self-defence and tradi-
tional laws have been invoked to justify the respective

belligerent campaigns, The UN Security Council, despite



seven non-binding Resolutions, has failed to take the in-
itiative, No peace enforcement procedures have been con-

sidered,

The situation is clearly one not originally envisaged by the
drafters of the UN Charter, The Securify Council is unable

to act to maintain International peace and security, The .

right of_self—defence is invoked by both partieé to the con-
flict, There 1is né objective binding decision on the ident-
ify of the aggressor and the measures required to restore

the status ante quo.

What law governs the Iran—Ifaq waré Does a state of war
exist ahd i1f so that is the relevance of its recognitibn?
Are the exclusion zones, the attacks on shipping, the Qisit
and search of merchant vessels lawful? Are they lawful in

terms of the traditional law of war (ius in bello), or are

other criteria also applicable? What restraints are impo-

sed by the principle of self-defence (ius ad bellum)?

The conduct of the Iran~Irag war and the international res-

ponse to it has a vital bearing on the rules of neutrality,

- In Chapter 11 it was said that the traditional rules are

obsolete and that only those aspects of the classical rules

‘which insulate and protect neutrals from belligerent inter-

ference and attack are still relevant, The conduct of eco-
nomic warfare by biockade and contraband control are not
justifiable in contemporary naval engagements, In this
Chapter belligerent interference and attack in the form of |
exclusion zones, the tanker war on neutral shipping, and
visit and Search on the high seas are analysed in the light
of the comments made earlier on the right of self-defence

and the contemporary law of naval engagements.

11, THE EXCLUSION ZONES

No precise rules exist to ascertain the legality or other-
wise of:maritime exclusion zones and their imposition over

areas extending far beyond territorial seas into large parts

65,
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of the high seas, One view is that exclusion zones are‘law-
ful since they help to restricf the geographical scope of
naval engagements and warn of the danger posed to neutral
shipping well in advance. The other view is that the very
concept of an exclusion zone in International waters is con-
trary ‘to the absolute freedom of the high seas contéined in
the 1958 Geneva Convention on the Hiéh'Seas and ignores ihe

additional restraints imposed by the ius ad bellum upon the

fus 1in bello_in the conduct of contemporary naval engage-

ments, Naval operations must be restricted and neutrals

must be insulated from the exercise of éelf-defence.

It is not clear if traditional law authorizes the creation
of total exclusion zones or security zones, In a recent
article it was concluded that there is no such right under

(306)

the traditional law of war at sea The law of econb—

mic warfare does not recognise a fourth belligerent right,
There would thus appear to be no similar right in contémp—
orary iIinternational law either; since the law of economic
warfare is not applicable where war has not been declared,
and since even 1f it .was the traditionaiblaw does not re-
cognise exclusion zones anyway, the concept of a security
zone over the high seas is unlawful, In addition it is by
no means certain that exclusion zones, insofar as they are

-anticipatory measures of self-defence, are 1awfu1(307),

A different conclusion was reached in a discussion of the
concept of exclusion zones as declared by the United Kingdom
in the Falklands war (1982). . The view has been expressed
by several writers that it may be possible to justify the
operation of such a zone as a means of self-protection pro-
vided it is notified to all interested parties and neutral
shipping is not put unduly at risk:

'Generally~speaking it may be said that the

greater the problem of positive identification,

the greater the publicity given to the zone, the

less the risk posed to neutrals, the easier it

will be to justify the exclusion zone on the ba-.
sis of self-defence® (308).
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There does not seem to be a law restricting hostilities to
territorial waters, If anything the area which States now

(309). States

regard as defensive 'territory' has grown
face enormous problems in complying with the restraints
‘placedbon the use of force.by the law of self-defence;
Positive identification Is particularly important yet dif-
ficult, It is hard to determine when a hostile intent
becoﬁes a hostile attack justifying an armed response,
' Paradoxically the need to restrict naval operations and
to insulate neutrals has highlighted the need for exclueion
zones in contemporary international law. In this way the
interests of neutral and belligerent are balénced; the
Iinterest bf the neutral in safe navigation of the high
seas, the Iinterest of the belligerent in safeguarding‘na-
“tional security:

"In these circumstances if the right of self-

defence 1is to have any value it must allow
anticipatory action' (310),.

Lowe has argued that the concept of an exclusion zone ful—v'
filled an important need in the Falklands war. .It was a
'prudent compromise' between the need to take defensive

action and the requirement of the contemporary ius ad bellum

that the use of force be a measured, controlled and limited

{311). Greenwood agrees that exclusion zones of

response
this type may be lawful if edequate warning is given and
.the danger to ﬁeutral shipping is kept to a minimum, so
long as the conflict is on a level at which maritime oper-
ations on this scale can reasonably be regarded as neces-

(312). (313). The key

sary The law 1Is thus open-ended
criteria are those of necessity and proportionality, Not
only must there be clear warning and minimum danger to
neutral vessels, the operation of the zone ﬁust itself be -
a reasénablg necessary and propoftional exefcise of the
right of self-defence in the context of the conflict as a

whole..

The stricter view is that exclusion zones are by definition
anticipatory acts of self-defence and hence, on the basis

of the definition of self-defence adopted in Chapter 1, un-



lawful, The right of freedom of the seas contained in the
1958 Geneva Convention on the High Seas and the 1982 Law of
the Sea Convention cannot easily be ignoréd. Self-defence
which is not a reaction to an immediate threat is not a
suitable ground for qualifying this right, The need to
Insulate third States from the operation of naval opéra—
tions in limited naval conflicts, the reétrictions impo—
sed 6n the geographical scope of naval engagements and

the retention of the traditional laws of war which protect
neutials from Interference and attack all point to the fact
that an extension of belligerent operations into the high
seas by the declaration of security zones within which
neutral ships are attacked on sight is not lawful, War
zones directed against neutral shipping ére illegal(3l4).
Only those war zones which approximate to the traditional
close blockade are permissible, These zones have been
used to localise limited wars in the post-1945 era to the
territorial seas of the belligerents(315). They indicate
to neutrals the area of belligerent operations and mini-
miée the risk to them. These zones complemeht the prin-
ciples of self-defence and they, rather than zones which

cover large areas of the high seas, accord well with the

general conclusions reached in Chapters 1 and 11. v

(1) THE IRAQI EXCLUSION ZONE

Iraq announced the establishmeﬁt of four maritime exclusion
zones (MEZ) in the northern part of the Persian Gulf on 12
August 1982, The zones extend beyond Iragi territorial wa-
ters into thé high seas, Iraq has warned that any ship
found in the prohibited areas would be liable to attack
without warning. A total blockade of Kharg Island wés im-
posed on 15 August 1982, Foreign shipping was warned to
stay clear of the Island because whatever their nationality

any'ship‘would be the target for attack by Iragi forces

€8,

(316)
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The MEZ was extended on 26 February 1986 to include an area
of the Gulf close to Kuwait, The 1982 warning was repeated:
all navigation inside the declared zone is prohibited to in-
ternational shipping(3l7).

The maintenance of the 1982 zone and,the'exténded zone of
1986 are designed to cope with the difficulty of identify-
ing the nationality of ships which might be hostile, In
response to the adoption by the Security Council of Reso-
lution 540 (1983) demanding respect for the principle of
freedom of navigation, Iraq stated that it reserved the
right to defend by all means possible its right of naviga-
tion in the Gulf and thevStraits of Hormuz(318). The .
limited nature of the Iraqi measures was emphasised. The
imposition of the MEZ has been justified on the ground of

(319). Iraq insists that it has

the existence of 'war'
declared a 'strictly delimited zone' in the extreme north-
eastern part of the Persian Gulf, Neutral vessels have

“been told that it is dangerous to enter this area:

" 'Shipowners and seamen realize in advance
that failure to heed this warning will ex-
pose their vessels to the dangers of the
war and for the consequences of whose pro-
mulgation the Iranian regime bears sole
responsibility ..... Thus, the Iragi course
is to meet like with like and stems from
the right of legitimate self-defence' (320).

On other occasions the Iragqi Government-has referred to the
legalitgiof exclusion zones under iInternational law, In-

voking the traditional léw of blockade, Iraqg insisted that
it is allowed to declare a blockade of enemy ports and con-
duct military operations without discrimination against all
veséels trading with the enemy, especially in the light of
Iran's indiscriminate attacks on foreign ships en route to
and from the neutral Gulf States(321).

Iraq has relied on a mixture of self-defence and the tra-
"ditional law of war at sea to justify the imposition of

maritime exclusion zones in the Gulf, On the one hand,

‘



these have been explained as the lawful exercise of self-
defence under the Charter, On‘the othef hand, they have
been described as nothing more than the lawful application
of the classical laws of war. Generally-speaking Iragi-
justifications have relied on vague references.to 'interF
national lawf, and the reasonableness of the MEZ and the
blockade of Kharg Island iIn the context of the Iranian
attacks on Iraqi and neutral shipping in the intefnational

waters of the Gulf.

The majority opinion is that the opefation of the Iraqi
~maritime exclusion zone in the northern Gulf and therblock—
ade of Kharg Island is justified in contemporary interna-
tional law:

'If States really feel their Interests are

threatened and that it is necessary to take

defensive action they will not abstain from

action on the high seas as the recent Falk-

lands and Iran/Iraq conflicts have demon-
strated' (322).

A number of writers rely on the assumptiop that the declar-
ation of exclusion zones 1is legal in terms of the ius in.
bello and is supported by recent State practice, The oper-
ation of fhe MEZ and Total Exclusion Zone in the Falklands
conflict is considered lawful because of the provision of
~adequate warning and the minimal danger posed to neutral
navigation on the high seas. Iragq relies heavily on this
explanation to justify why it has restricted freedom of

(323). Third States have not pro-

_névigation’in the Gulf
tested about the existence of the operational zones and
the bulk of eeutral dissatisfaction has been directed»at
the Iranian attacks on neutral shipping on‘the high seas
outside the declared war zones, However the UN Security
CounciI Resolutions and Council debates have implicitly
criticised the MEZ by condemning the attacks on neutral

shipping both in and outside the zone(324)‘

It is said that the legality of the Iraqi MEZ must be tes-

(325)

ted by the Concept of reasonableness The area of

70,
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the zone must bear some relevance to the actual area of
naval operations, The balance of opinion is in favour of
arguing that if the prohibited area is narrow and imposes
limited restrictions on third States it can be authorised
for limited naval operations under the UN Charter, It is
not sufficient merely to justify the declaration of the
zone however; its implementation and énforcement must also
be reasonable, Only limited force may be used to control
shipping in the prohibited area. Neutral vessels may be
attacked and otherwise interfered with only if enough war-
ning has been given, The Iragi Government has Issued many
warnings., According to Kinley, ships of third countries

(326). Provided the ex-

enter the zones at their own risk
tent of the exclusion zone is'reasonable, neutralsvmay be
attacked on sight, The Iraqi Government has thus acted
wfthin its rights and by the implementation of a lawful
MEZ is able to justify the operation of a blockade of
Kharg Island, Iraq has acted with greater circumspection
than Iran and the majority of Iragi attacks have been made

inside the declared zones(327).

The Counter-Arguments

UN Security Council Resolutions 540 (1983) and 552 (1984)
both refer to the need to uphold the well-established right
of freedom of navigation and commérce. The Iraqi MEZ 1is
¢learly an infringement Qf this right. The extreme view
is that the creation of exclusion zones for operational
purposes 1is diffic&lt to envisage,. They can only be per-
mitted for the purpose of belligerent operations amongst
the protagonists and not for the purpose of interferiﬁg
with neutrals. The remarks made earlier in Chapters 1
vand 11 on self~defence under Article 51 and on the laws

of war and of neutrality support this conclusion.,  Neither
the imposifion of the -MEZ nor the blockade of Kharg Island

can be justified purely by reference or analogy to tradi-

tional institutions, The jus ad bellum has severely limited



the operation of the rules of the ius in bello, The impo-

sition of an exclusion zone must also comply with the law

of self-defence,

The warnings issued by Iraq in 1982 and 1986 are anticipa-
tory measures of self-defence, They auﬁhorise indiscrimi-
nate attacks on any vessel in a pre-determined area norm-
ally reserved for free navigation and commerce, The very
concept of an exclusion zone is unlawful,. It's enforcemenf,
moreover, 1is hard to explain, Armed force at the highest
levels is used without warning to destroy merchant vessels
irrespective of whether such vessels are trading with the

enemy or not, Interference with neutrals has not been

minimised; if anything belligerent interference and attack

has been authorised. International trade has been hampered

72.

and neutral shipping in important trade routes deliberately'

inconvenienced and seriously endangered,

Al though the Iraqi announcement of 12 August 1982 was mo-

delled clogelg on the British declarations In the Falklands

conflict, thevIran—Irag conflict differs from the Falkland
conflict in several respects(328). '
far shorter, Force Was consistently conducted at high le-
vels involving the complete mbbilfsation of nearly the en-
tire Royal Navy. The operational zones were designed to
protect British military forces and to facilitate the at-
tainment of a limited operation in self-defence, namely
the recapture of the Falkland Islands. The Iragi MEZ how-
ever serves a different purpose, namely economic warfare,
rather than the protection of Iragqi naval forces or the
Iragi coastline, This observation applies in particular -
to the so-called blockade of the Kharg Island oil termi-
nal, - The Iragqi zoné is used as a methbd of aggressivev
warfaré. The objective éf the MEZ is essentially offen-
sive not defensive, The MEZ is not a 'security' zone,

it is a danger zone. It's aim is to frighten interna-
tional shipping away from Iranian ports, to cut off Iian's

0il exports and to undermine the Iranian war effort,

The latter conflict was



It is doubtful if the Iraqi exclusion zone can be justified
even by reference and analogy fb a traditional bloékade.
Rousseau arqgues that Iraqg's measures have nothing in common
with blockade whose sole function is.the capture and con-
fiscation of vessels infringing blockade or contraband re-
gulations and not’their unconditional destruction(329}.
Even If the creation of the Iraqi MEZ in the northern Gulf

‘'is justified in terms of the ius ad bellum the enforcement

of the zone is not, The Iraqi Air Force has attacked oil
tankers outside the zones. The whole notion of the Iragqgi
zone's success depends upon the fear generated by random
and unannounced attacks. If the aim of the MEZ was to re-
strict the area of naval operations, then it has had tot-
ally the opposite effect, If anything the announcement of
the Iragi MEZ represented-the internationalisation(33o} of
the conflict at a time when Iraqi forces were on the de-
fensivé;*‘it signalled the start of a new phase of milit-
ary operations involving the highest level of response and
the highest modes of weaponry againét defenceless targets
belonging to neutral nonfparticipants who were exercising
no more than their well-established right to navigate the
high seas and who, by virtue of the restrictions imposed

by the ius ad bellum upon the ius in bello, are protected

from belligerent interference and attack.

(2) THE IRANIAN EXCLUSION ZONE

The formal announcement of the Iranian Total Exclusion Zone
(TEZ) was preceded by several warnings that Iran intended
to prohibit all navigation in the Persian Gulf if Iragq
succéeded in halting Iran's oil exports. The first warning
was issued on 26 July 1983 and repeated on 15 September
1983 in response to the French delivery of Super-Etendard
aircraft to Iragq, The same threat was made on 18, 19, 22

and 30 September 1983(331). The Iranian TEZ was announced

(332)

on 22 November 1985 All Iranian coastal watérs are

73,
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declared war zones and all transportation of cargo to Irag
is prohibited., All foreign vessels are ordered to stay at
least twelve miles South of Abu Musa and Sirri fsland,
South of Cable Bank and twelve miles South of Farsi Island,
The Iranian announcement warned that non-compliance with
these instructions would hamper free passage and endanger
the security of vessels, '

-
Iran, like Iraq, has also established exclusion zones on
the ground of self-defence, and has 'reaffirmed' and
'quaranteed' the freedom of navigation in the Gulf(333).

Iran however has stated that this right is only possible

under conditions of security, The argument is also put

'forward that the security of the entire Gulf is threat*-
[}ned by the attacks on Iran and neutral shipping calling
at Iranian ports: "If the security of the Persian Gulf
(334)

is violated, it is violated for all’ Iran insists

that it has never committed any act of violence threaten-
ing the freedom of neutrality in the Persian Gulf. Point-
ing to '"numerous Iragi acts of aggression', Iran -believes
that it has demonstrated a high degree of restraint vis-

a-vis such Iraqi provocation, Given Iraq's expansion of

the conflict to indiscriminate attacks on neutral merchant §

shipping on the high seas, Iran has reserved the right to -

\ retaliate:

'In view of the special circumstances in the
region, the Islamic Republic of Iran reiter-

ates that it would exercise its rights to ful-

fil its commitments regarding the security

and protection of its national interests with-

in the perimeters of its territorial waters' (335).

i It would appear that the Iranian TEZ is restricted to the

territorial waters of Iran. The announcement makes refe-.

rence tO»'coastal waters' and neutral shipping is warned
to sail twelve miles south of Sirri and Farsi Island. The
limited extent of the zone suggests that an attempt has

‘been made to comply with the restrictions imposed by the

J.aw_of self-defence on the conduct of contémporarg naval
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| operations, The observations made by 0'Connell on tbe’re—
strictions imposed on the geogiéphical scope of the conflict
have been observed. To the extent that the TEZ is restric-
ted to Iranian territorial waters and poses a minimal risk

to neﬁtral_shipping in the Gulf, it is lawful. ‘The right

of innocent passage'in the territorial seas has been cur-
tailed but there is good ground for explaining this in-

fringement of the 1958 Geneva Convention on the High Seas

as a reasonable self-defence measure especially in the

light of the Iragi attacks on ships calling at Iranian

ports, the high levels of force in use, the advanced state

of the conflict and the warning issued on the 22 November

1985,

The Counter-Arguments

The principlevof proportiohalitg means that not only the
creation of the zobe must be reasonable, Its operation
and enforcement must nbt involve the use of force beyond
that strictly necessary'for thepurpose of seif—defence.
The Iranian attacks on shipping inside the TEZ have ser-
iously damaged and sometimes destroyed neutral vessels.
There is a strong suspicion that the zone, like the Iragqgi
MEZ, 1is being used to wage economic warfare, The probi—
bition placed on all cargoes to Irag reinforces this con-
clusion. Neutral shipping has been placed in the fore-
front of a campaign of rétaliation against Iraq. The
TEZ is a part of this campaign, It is not a security
zone to protect Iran's cbastal installations or Iranién
bavél units, The TEZ has not been established as an’qp—
efqtional zone delimiting the area within which bellig-
erent operations are being conductéd, so serving as a
warning to neutral vessels that this 1is an area where
dangerous activities are taking place. If anything the
zone fits into Iran's overall campaign against neutral
shipping in the Gulf(336). Iran has not otherwise_sdught
to limit its belligerent'éctivities; the majority of
Iranian attacks have occurred outside the zones, on the

high seas,
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The limitation of the TEZ to Iranian territorial waters,
"the minimal interference the TEZ itself has causéd to neu-
trél navigation and the way it purports to restrictvthe
geographical scope of the conflict all point to the crea-
fioﬁ of a léwful exclusion zone, The degree of force used
In its enforcement and the overall purpose for its estab-
lishment tell another story,. If the TEZ fitted into a
comprehensive cémpaign on the part of Iran to 1limit all
belligerent activities to territorial waters, and to pre-
vent harm to neutrals, it would be justified. The comments
made earlier about the Iraqi MEZ are equally valid, If
the TEZ was a genuine security zone and if neutral ships
inside it were stopped and questioned rather than being
attacked on sight it would undoubtedly amount to a reas-
onable and necessary measure of self-defence. Unfortunately
vessels inside and outside the TEZ and MEZ have been the
subject of indiscriminate attack and uniform destruction,
The TEZ has not limited the geographical scope of the
conflict nor has it ultimately minimised the risk to neu-

tral navigation and commerce in the Persian Gulf,

111. THE TANKER WAR

(1) THE ATTACKS BY IRAQ

The UN Security Council has passed two Resolutions speci-

fically upholding the right of freedom of navigation.

' Resolutions 540 (1983) and 552 (1984 ) refer to

attacks on commercial ships in the Persian Gulf and call
upon States In accordance with international law to res-
pect the right of free navigation in international waters
and sea lanes for shipping en route to and from all ports
and installations of the littoral States that are not par-

(337)

ties to the hostilities The neutral Gulf States

issued a similar appeal on the 9 November'1983.
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i The attacks by Iraq on international shipping have been di-

rected mainly at tankers expoiting'oil out of Iranian oil

terminals, The vast majority of these attacks have been

L RITTANARLIRE T

limited to vessels in and around Kharg Island., Most foreign

oil tankers have been hit south of Kharg Island and to the

| south of the Iraqi MEZ, but inside the Iranian TEZ, within

AT

a range of 80 miles from the Kharg terminal andeithin 10

to 65 nautical miles off the Iranian coast, Of the 172

attacks on oil tankers, Iraq-is responsible for 105 and

for the deaths of approximately 65 of the 100 seamen killed.

Only 5 of these attacks are reported to have occurred out-

e

,side the declared exclusion zones,
[i

Since the end of 1986,
! .
EIranian—operated tankers running the crude o0il shuttle

1A v

%ervice to the southern Gulf islands of Sirri and Larak

) ) ,
%ave been particularly exposed to Iraqi attacks; of the

ﬁ05 tankers hit by Iraq, 59 were shuttle/storage tankers(338),;“d/
R LA )

The tanker war is a key element in Iraqg's strategy against

Iran, The intention is to frighten merchant shipping away

from Iranian ports,. To some extent Iraq has successfully

limited Iranian oil exports and has cost Iran millions of

dollars in destroyed shuttle tankers and increased Insur-

, (339)
ance premiums .

Iraq has explained this campaign by
reference to the right of self-defence and the 'right"of
States to attack neutral vessels in time of war. The Iraqi

Government has reserved 1its right to strike at Iran wher-

ever necessary In order to defend the 'sovereignty, secu-

rity and vital interests of Iragq' for as long as Iran con-
tinues to deprive Iraq of its natrual right to enjoy free-

dom of navigation in the region of the Gulf and the Straits

of Horhuz(340}. Accusing the Iranian Government of indis-

criminately attacking foreign vessels sailing to and from

neutral Gulf States, Iraq insists that the position of the

IJraqi and Iranian regimes 1s different. According to Iragq,

.Iran started the armed'aggression and has since insisted

on its continuation by attacking and threatening other Gulf

States; neutral vessels have been attacked far from the

theatre of operations irrespective of their destination for
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-Iranian or neutral ports, Iraq, by constrast, has institu=
. ted 'reasonable measures' arising from the right of legiti-
mate self-defence :

‘For these reasons, Iraq has tightened its

blockade of Iranian ports as a preventive
and defensive measure' (3414),

Irag stated in a Note in reply to a Common Démarche by
Norway and Finland that it has never been Iraq's policy
to attack foreign ships without discrimination, Only
vessels en route to and from Iranian ports in the area
of military operations, in application of the sea block-
ade against those ports in‘accordance with the interna-
tional law of armed conflict at sea, have been attacked{342).
The majoritg of Iraq’'s attacks have occurred inside the
declared exclusion zones, fnsofar as the Iraqi MEZ is.
lawful, these attacks are probably lawful,. However, the
enforcement of the MEZ has involved indiscriminate attacks
without the alternative of less violent measures,. 01l
tankers up to 80 miles from Kharg Island and up to 65

miles from the Iranian coastline have been attacked with-
out warning with weapons at the very hidhest levels of

the use of force, Neutral tankers with full cargoes of

0il have been singled out for attack. More- recently,

Iranian tankers have been attacked in increasing numbers.
Clearly most, if not all, of thé 105 Iraqi attacks cannot

bé explained by reference to the right of self-defence

(ius ad bellum). Iraq has been on the offensive, rather

than the defensive, Irag is waging aggressive economic

warfare against Iran's oil trade,

The danger this campaign poses to neutral navigation in
the G&lf is highlighted by the uniform criticism of the
Iraqi attacks by the international community. UN Member
States have strongly opposed interference With neutral
navigdtion, The ten States of the European Economic Com-
munity appealed to both parties to renounce all aétivi—

ties endangering freedom of navigation in the Gulf(343),
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Norway regretted the attacks on ships in international waters,
in particular the attacks outéide the declared war zone(344).
The need to guarantee freedom of navigation in the Gulf has
similarly been emphasised by Yemen and Kuwait(345). Panama
denounced the attacks and called on both parties to .respect
and implement the principles of international law enshrining
" the principle of freedom of navigation in the Gulf and gua-
ranteeing innocent passage for merchant vessels:

'Panama Is not at war, nor is it party to any
armed conflict' (346). '

Other countries have also stressed the iImportance of the
principle of free nayigation_on the high seas, Tunisia

stated. that all attacks on third parties are reprehensible

(347). The UK has called for an end

(348)

under international law

to all attacks on the shipping of third States

The United States has committed itself to upholdind the
right to navigate the high seas in the Gulf region(349)_
France too has expressed concern at threats to the freedom
of movemenf of neutral ships. The US, France and the UK
have also committed themselves to safeguarding their flag
ships in the Gulf and have deployed naval forces for this

purpose; The USSR too is escorting merchant shipping,

The International Association of Independent Tanker Owners
(Intertanko) has strongly ériticised both Iraq and Iran
for interference with neutral shipping, Approabhes were
made to Iran and Iraq urging both countries to stop their
attacks on tankers and to respect the right of free navi-
gation, Nine international shigowners' orgahisations, in-
cluding Ihtertanko, sent a message to the UN Secretary-
General urging the UN to do its utmost to halt attacks on
shipping. Concern has been expreésed that the consistent
breaches of international law over the past three and a
half 9éars may be leading to the establishment of a new
rule of customary international law sanctioning interfer-

' 350
ence with neutral shipping and commerce( ).
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No third State has supported either fran or.Iraq’s conduct
of indiscriminate attacks on neutral shipping., Major Western
Powers have nbt’only formally registered their concern. and
opposition to the attacks, but have also taken active steps
to defend their ships. The UN Security Council Resolutions,
although non-binding and without real force, clearly re-
state the principle of freedom of navigation and do not

recognise any exception based on the right of self-defence,

Most States have assumed that Irag's measures ought to be
analysed in the context of the trad;tional law of war at
sea, It is in this context that the international commun-
ity tends to evaluate the legality of the attacks, Thus
Rousseau states that the question is one of interference

(351). Irag has tried to

with third States in time of war
justify the attacks as a lawful exercise of right recog-

nised by the ius in bello., But, even assuming that it is

sufficient to discuss the Iraqi attacks solely in terms

of the ius in bello, it is not conceivable that Iraq has

complied with the classical rules of naval warfare: the
‘stopping and searching and capture of neutrals in accord-
ance with the law of blockade contraband and prize is law-

ful but the uniform destruction of ships is not,

If the Iraqi offensive is unlawful in terms of the ius in
bello, there is even less reason to suppose that it is

lawful in terms of the ius ad bellum, In accordance with

the 0'Connell rules for limited naval conflicts and the
conclusions reached in Chapters 1 and 11, Greenwood points
out that the requirement that any use of force must be
justified by reference to the principles of necessary and.
proportionate self-defence means that attacks on neutral

(352). The

shipping on the high seas are never justifiable
infringement of a neutral State's rights and the dangers

to which neutral crews are exposed, ensures that unannoun-
ced attacks of the kind conducted by Irag can never amount

to a reasorable measure of self-defence.
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(2) THE ATTACKS BY IRAN

Iran has attacked many neutral merchant vessels, The number
of Iranian attacks is much smaller than .the number of Iraqi
attacks, but most of them have taken‘place outside the de-
clared war zones, Iran is responsible for 54 of the 64
attacks on neutral ships outside the zones, The latest
-Iranian attacks indicate that an Iranian naval unit is
operating in an area 54 to 56 latitude East running paral-
lel to the UAE coast, just outside the territorial waters(353).
In addition Iran is concentrating attacks on tankers calling
at Kuwaiti ports,  These are usuallg intercepted by Iranian
naval ieséels demanding identification, questioning them

about their cargo and destination and thenvattaCkingﬁthe
;tankers about two té three hours later(354).

Iran launched attacks on three tankers in May 1984, Kuwaiti
and Saudi Arabian forces were'hif inside Saudi Arapian ter-
ritorial waters and on the high seas. The neutral Gulf
States reacted immediately, The League of Arab States

. condemned the Iranian attacks and the Gulf Co-operation
Council called on the UN Security Council to take actidn

tb end the attacks on ships sailing to and from GCC ports.
Kuwait described the Iranian attacks as being in Violafion
of existing Iinternational conventions, 1in partiéular the

1958 Geneva Convention on the High Seas and the 1982 UN

Law of the Sea Convention:
'Aggréssion against States outside the Iran-
Iraq war zone 1s the‘mostvdangerous phenomenon
we have seen in the development of the present

war, It is unilateral aggression against coun-
tries which are not at war'(355).

.Protest has centred on the fact that ships being attacked
were not militarg, weré not‘participating in the war, were
outside the combat zone and did not carry war material.
They were commercial vessels with the right of innocent

péssage in neutral territorial waters., Attacks on these



vessels therefore amount to a violation of the laws of nuéé
trality under which peaceful éivilian commercial targets
who are not parties to the war are immune from attack. The
GCC rejectederénian assertions that it has the right to
hit ships in a country that has relations with Irag or to
~bomb vessels proceeding to and from the ports of countries
which are members of the Council in retaliation for any
attack by Iraq on.Iranian targets, There has also been
stron§ objection to the idea that ships could be attacked

far from the area of naval éperations:

L i1t is a dangerous principle for a country
at war with another to arrogate to itself the
right to attack a third party' (356). '

The Security Council passed Resolution 552 (1984) in res-
ponse to Iran's attacks on the three tankers, condemning
the attacks on commercial ships en route to and from the
ports of Kuwait and Saudi Arabia and demanding that there
should be no interference with ships en route to and from
>Stqtes that are not parties to the hostiljtiés. Some ten
days later Iran indicated its determination to reject
Resolution 552 by»hitting the Kuwajti tanker, thé'Kazimah
in the entrance to the Gulf. Kuwait pointed out that the
Kuwaiti~bound vessel was far from the military-operations
zone as defined by both Iran and Iraq(357).

Iran blames Iraq for starting the war and for’escalating
it into attacks on international shipping. Pointing to .
Iraq’'s attacks on 71 ships, Iran asked why it and not
‘Iraq was being accused of jeopardizing the freedom of in-. -

(358) Iran reiterated that it re-

ternational shipping?
serves the right -to defend itself from threats to its se-
curifg arising from JTrag's internationalisation of the
conflict, Iran has also hinted that neutral Gulf shipping
is also a legitimate target because the Gulf States are
‘supporting Iragq and financing the Iraqi war effort and are
therefore, by implication, threatening commercial shipping

in the Persian Gulf(359){
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There is no doubt that the Iranian campaign bn international
shipping isllittle more than é crude campaign of economic .-
Qarfare, The purpose of Iran's attacks, apart from being
in retaliation for Iraqi attacks, is to stop ships trading
with Irag or Kuwait, In addition neutral ships calling at
countries which side with Iragq are also considered Iawful
economic targéts! Third States have complained and rejec-
ted Iran's'justifications. In addition, the US has started
to use naval forces to protect neutral shipping and to
assert the right of freedom of navigation in the Gulf.

The UK and France are also assisting in this re-asser-

tion of the right of neutral shipping to navigate the

high seas,

The majority of Iranian attacks have occurred outside the
MEZ and TEZ and for this reason they are even less justi-

(360), It cannot be

fiable than those launched by Iragq
argued thatvIran is trying to enforce a security 2zone,
Quite clearly it is not,. Iran is not attempting to re;'
strict itself to a measured and controlled reéponse in
self-defence. Not only has the area of naval operations
been expanded to include nearly the entire Persian Gulf
but the scope of response has incorporaﬁed the instanta-
neous use of forcé at high levels and high modes of wea-.

ponry, None of the attacks were in response to immediate

threats to Iranian security,

The same comments offered above Iin the context of Iragqgi
~attacks are applicable. Even if the attacks are evalua-

ted purely 1in terms of the ius in bello, they are unlaw-

ful, The traditional law of neutrality, whilst allowing -
for a much greater exercise of belligerent rights against
deutral commerce in time of war, also sought to limit
belliéerent interference and to réspect the undisputed
right of neutrals to navigafe the high seas, The tradi-
tional law did not sanction an indiscriminate belligefent
offensive against shipping in international waters, It

recognised that non—belligerent ships were subject only



to controlled interference under the rules of blqckade,
contraband and unneutral service. Iran has failed té
cémply with the classical rules in this regard, More-
over, Iran has not justified its attacks as a necessary
and proporfionate use of force in selffdefenée. In terms

of the ius ad bellum, Iran's attacks, made without warn-

Ing far from the designated area of naval operations and
directed exclusively at non-belligerent shipping on the
high seas and in neutral territorial waters, are never

justifiable.

1v, THE VISIT AND SEARCH OF NEUTRAL SHIPPING

The visit and search of neutral merchant ships by Iran

in the Gulf of Oman, other parts of the hiéh seas and in
the Straits of Hormuz is a secondary feature of the Iran-
Iraq war. The Iranian measures against international
shipping have supplemented the campaign against oil tan-
kefs'in the Gulf. Cargoships have been stopped and sear-
ched, detained in Iranian ports and their cargoes confis-

cated,

Interference with neutral shipping on the high seas has
met with a mixture of indifference and concern, | The
United States objected to the boarding of the US freigh-
ter, the President Taylor; but did not take the matter

any further, The United Kingdom expressed concern at the

stopping of British merchant ships in the Guif of Oman.

France prevented the interception of the French ship, the

(361)

ville d'Angers The United States has repeatedly

salid that it will act to maintain freedom of navigation

in the Persian Gulf, The British Secretary of State for

Foreign Affairs, Sir Geoffrey Howe, warned that 'the in-

terest we all have in the continued freedom of navigation

in international waters makes it a matter of concern for

,(362)

all of us There has, however, been no concerted

international or UN reaction to the imposition by Iran of
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traditional belligerent rigﬁts‘against neutral shipping.
The UN Security Council Resoldtions refer to the need to
uphold the right to navigate the high seas without inter-

‘ference or attaék(363).

The failure of the Council to
reach a binding decision and to implement peace ehforce-
ment measures however means there 1s a danger that inter-
national indifference may be leading to the establishment
of a new rule of international law for limited naval en-
gagemenfs; one which acqgiesces in the stopping, boardF
ing, searéhing and seizure of neutral vessels on the high
seas, their detention in belligerent ports énd the confis-
cation of items considered to be contraband of war(364),
It has been argued that Iran is doing nothing more than
rely upon its traditional right of visitation on tbe high
seas, The traditional law of war at sea, 1in particular
the law of économic warfare, affofds belligerents veig
extensive rights against neutrals, including the right

to visit and search ships on the high seas, to seize and
condemn in prize contraband, to operate blockades and to

use force against neutrals, Since Iran is at war with

Iraq and Kuwait, It Is commonly assumed that Iran has the
legal right to stop and search ships trading with Kuwait
or flying the Kuwaiti flagf{365/,

'The reality of international relations is that conflicts
occur despite the ban on the use of forée under the
Charter, They require legal regulation, The law of war
at sea is still applicable in de facto war. The tradi—
tional rules are dependant on the fact of armed conflict
rather than the formal declaration of a conventional
state of war, The Iran-Iraq war is a situation justify-
ing the application of the law of war and of neutrality
at sea, Iran is therefore allowed to rely on certain

, . , (366 )
of the old institutions .

Some writers maintain that Iran's visit and search meas-
« 0
ures are a controlled response directed only against mer-

chant ships in transit to Kuwait, No tankers have been
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Intercepted., Iran 1Is not trying to interfere with the trade

of Gulf States. Iran is not trying to threaten freedom of

(367)

navigation in the Gulf Only arms and other war ma-

terial en route to Iraq have been confiscated. These are
considered by Iran to be contraband of War. The stopping
of neutral shipping has therefore beenvselective, designed

only to harm the Iraqi war effoft:

'(T)his Iranian action is an apparently
controlled response to Iraqi provocation;
aimed at all countries that use the Gulf,
informing them of the obvious; Iran con-
trols the entrance to the Gulf, At the
same time the limited nature of the Iranian
action shows an unex ected sensitivityfof
approach ...' (368), T

There is no doubt that the visit and search of neutral ships
on the high seas is lawful in terms pf the law of war at sea.
It is by no means clear if the Iran-Iraq conflict is 'war'
and, if so, whether the imposition of traditional belliger?
ent rights is lawful. Many writers have assuméd that there
must be grounds for Iranian interference with neutral ship-

" ping and have justified it solely in terms of the tradition-

al law of war (the ius in bello). Whilst it may be correct

to sayvthat Iran has complied with the jus in bello, this

begs the question whether the conventional rules of warfare
are applicable in contemporary naval confficts under the UN
Charter and to what extent they are still relevant to the

conduct of force in self-defence.

Post-Second World War engagements have been conducted as
limited conflicts subject tc a variety of restraints on
the use of force. These have imposed new limitations on
the area and scope of naval operations. State practice
has assumed that the international community ought to be
insulated as‘muéh as possible from the conduct of force
in self~-defence, The conclusion was reached in Chapter
1l that the law of neutrality at sea insofar as it per-
mits the conduct of economic warfare against neutral com-

merce on the high seas is obsolete,. Only those rules



which insulate neutrals from the conduct of érmed‘force are
still applicable,. There is an even greater need in limited
warfare to protect neutral States from belligerent interfe-
rence and attack. The rule limiting the geographical scope
of naval engagements in favour of the principle of freedom
of the seas emphasises the growing immunity of neutrals .
from interference and attack and‘éeverelg restricts the
scope for successful belligerent interference with neutral

commerce,

States no longer enjoy the right to wage war subject only
to the limitations of the law of war. Additional limita-

tions have been imposed by the ius ad bellum on the ius 1in

bello making it difficult to justify interference with in-
ternational shipping on the high seas, Iran's visitation .
of foreign shipping cannot be justified purely in terms

of the ius 1in bello; it must also be lawful in terms of

the ius ad bellum, The principles of necessity and pro-

portionality have imposed restrictions much more compre-

hensive than those contained in the ius .in bello particu-
larly as regards the amount of force which may .be used
against neu&rals. It is not enough for observers to séy»
that Iran has complied 'with ihternationél law' simply
because it has acted in accordance with the traditional
law of neutralftg and of economic warfare: ' ... scru-
pulous adherenée to the law of war will not turn an un-
lawful use of force into a lawful exefcise of the'right

of self—defence'(369).

Iranian naval forces have g;eatly inconvenienced neutral
shipping and endangered the lives of neutral crews in
direct contravention of the principle of freedom of navi-
gation of the high seas laid out in Article 2(2) and 22
of the 1958 Geneva Convention on the High Seas. Neutral
vessels have been detained for long periods invIranian

. ports, The Al Muharraq was forced to proceed to Bandar

Abbas and detained there for three weeks during which the

entire cargo was removed. Non-military cargoes have been

seized, including motor car spares, electrical appliances,
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01l drilling parts, food and toys. The salvage vessel, the

737 B
Amsterdam(3 0), was attacked on 8 November and forced to

sail to Bandar Abbas. A supply vessel, the Western Moon,

was detained in November 1985 and latest reports indicate
that it is still being held by Iran, Ships bound for neu-
tral Gulf countries other than Kuwait have been stopped.

The Ville d'Angers was proceeding to Bahrain when an

Iranian frigate attempted to intercept it, The Ville

d'Aurore was boarded on its way to Dubai, Iran removed
78 tons of explosives from the Horneland on the grounds
that it was in transit to Iragq,. The shipownérs claimed
that the explosives were destined for road construction

work in Saudi Arabia{37l).

Irah has failed to restrict belligerent operations to
Iranian or Iragi territorial waters(;72), VTheir area and
scope has deliberately been expanded, Neutral merchant
ships have been stopped on the high seas by force and or-
dered to submit to inspé;tion, Third States have protes-

(373)

ted Permission has at no time been granted to per-.

4
(37 }. Iran is conducting

mit'inspection on the high seas
a@a campaign similar to that operated by India in the Indo-
Pakistan war (1971}, A long drawn-out conflict is being
escalated by the extension of belligerent measures against
neutral shipping into the high seas,. Western navies are
convoying neutral cargoships iIn the face of the increasing
danger they face in the Persian Gulf, The Iranian Govern-
ment meanwhile has warned that any foreign ships attempt-

Ing to interfere in Iranian iIinterception procedures will

be attacked.

It is unlikely that this kind of interference in interna-
tional trade iIs lawful today. Third States complained to
“France about French interference with foreign shipping on
the Higﬁ seas during the Algerian War of Indepenaence(375}.
The right of free navigation and commerce contained in the

1958 GenevavConvention on thé High Seas 1s a well-establi-

shed principle of international law and has been confirmed
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7 .
(3 6). Article

"by Resolution 540 of the UN Security Council
22 states that a warship which encounters a foreign merchant
ship on the high seas is not justified in boarding‘her un-
less fhere is réasonable ground for suspecting that the

ship 1s engaged in piracy or the slave trade, is.without
nationality, or, though flying a foreign flag or refusing

to show its flag, the ﬁhip is, in reality, of the same

77
(3 ). It is by no means cer-

nationality as the warship
tain if there exists a right to intervene with neutral
shipping on the high'seas on the ground of national self-
-défence. Preference was expressed In Chapter 1 for the

cbncept of self-defence as defined in The Caroline: there

must be a 'necessity of self-defence, instant, overwhelm-
ing, leaving no choice of means and no moment of deliber-
ation' and the action taken must not be 'unreasonable or
excessive' and 'limited by that necessity and kept clearly

it'(378). According to O'Connell it is therefore

within
difficult to justify visit and search unconnected with
immediate threats and which is intended to operate as an

exclusion zone or a cordon sanitaire:

' ... (T)he question remains to what extent
Article 51 authorizes more than immediate
self-defence against an armed attack' (379),

The International Law Commission,'commegting on Article 22
of the Geneva Convention on the High Seas, advised against
including an additional provision qualifying the freedoﬁ
of naviyation by recognising the right to board a vessel
on the high seas in the event of the ship being suspected
of committing acts hostile to the State at a time of 'im-
minent danger' to the security of that State. The Commis-
sion felt that terms 1like 'imminént danger' and 'hostile

(380), The comments

acts' are too vague and open to abuse
made above concerning restrictions placed by the concept
df self-defence upon the area of naval operations and the
increased relevance of those old—fashionéd rules of neu-
trality at sea iIinsulating neutrals from belligerents con-
duct reinforce this conclusion, Traditional visit and

search is not compatible with the principle of self-defence,
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Tran has not set out any basis in law for the imposition
of visit and search measures, An announcement on 8
September 1985 stated that any ship suspected of carrying
Iragi-bound material would be arrested and the cargo sei-
zed(jgl). On the 12 May 1986 Iran warned that any US or
Frenéh warships escorting merchant ships thought to be
transporting items to‘Iraq would be attacked and contra-
band interception procedures enforced .Both warnings are
couched in very wide terms and offer no explanatibn for
self-defence, They simply assume that the stopping and

searching of neutral shipping is lawful in terms of the

traditional ius in bello, Very little emphasis has been

placed on compliance with the requirements of the ius ad

belIum(jgj),
Iran has acted indiscriminately and inconsistently, The
Iranianvresponse has been far from controlled, Bellijige-

rent rights have been exercised in international waters,
Self-defence or national security is not a.godd founda-
tion for séeking to qualify the freedom of the seas(384),
and it is submitted that in thi§ instance the Iranian
*blockade' cannot be authorised in terms of the princi-

ples of necessity and proportionality,

There is another view, supported to some extent by State
practice, that a policy of visit and. search may be autho-
rized independently of immediate threats in the interests
of national security. According to an article in The
Times 'the Iranians may be within their rights to chall-
'enge and inspect neutral shipping, even outside their

(385). Sélf—defence and compliance

territorial waters'
with the proportionality principle has been relied upon
to justify Iranian intervention, Thus the visitation of
Kuwaiti-bound Qessels entering Iranian territorial waters
(or the Iranian MEZ) and the confiscation of arms and

other military material only might be construed as a law-
ful exercise of the right of self—defence; despite the

lack of immediate threats, on the basis that neutrals

are abusing the right of innocent passage(and the terms
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of the Exclusion Zone)by transporting war material to Iraq(386J,

Iran would go a long way towards complying with the princi-
ples of self-defence if a warning was publicised identify-
ing forbidden material in advance and explaining the visit
and search of foreign ships as the careful and measured
response required by the great danger posed to tbe nation-
(387)

al security of Iran by the reinforcement of Iragi forces

Visit and search on the high seas might be explained as the

use of force in individual cases in immediate self-defence,.
The temporary extention of visit and search rights into
.areas of the high seas might similarly be explainea as an
appropriate response to a specific threat posed to Iranian
security, for example by virtue of an internatienallg co-

ordinated 'conepiracy’ to supply Iraq with armaments,

The exercise of traditional belligerents rights might also
become lawful if the degree of force escalated rapidly.to
higher levels approximating total war, The theory of gra-
duated force provides for a proportionate increasé in resp-
gnse to the use of force. As the level of respohée in-
creases to total Warrlevels, the principles of self-de-
fence loéically exert less and less control over the use
of force. At this stage fraditional rights of visit and
search could become reasonable and proportionate measures
of self—defence. As the Iran-Iraq war deteriorates fur-
fher into unregulated warfare the Iranian visitation of
foreign sbipping in international waters becomes easier

to justify. As it is, it is incorrect to argue that the
conflict between the two countries is ;war', a fact which
justifﬁes the imposition of‘classical methods of warfare.
Any characterisation of tbe conflict as war does not af-
fect the general remarks made above: since States cannot
avoid their obligations by the expedient method of decla-
ring war, the principle of self-defence continues to gov-
ern the use of force in any conflict whatever its status. 
The legality of interference with international shipping

cannot be explained by reference to the ius in bello

alone; it must be lawful in terms of the jus ad bellum
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as well. In this instance the legality of Iran's proce-
d&res must be denied because‘of the incompatibility of such
measures with the principles of necessity and propoftiona-
lity, .Iran has not established a case for the exercise of
the right of self-defence &nder Article 51 of the Charter

- and has not complied with contemporary State practicevin

this regard.



CHAPTER 'V

CONCLUSTIONS

The Iran-Iraq conflict is usually supposed to be a conven-

tional state of war, The law of war (ius in bello) 1is

therefore regarded as applicable in any evaluation of the
legality of the use of force by either side. The Iranian
visit and search of neutral shipping on the high seas is>
often described as being a lawful exercise of belligerent
rights in wartime. The attacks on neutral oil tankers,
on the other hand, are generally thought to be illegal be-
céusethey are anunjustified infringement of fhe principle
of freedom of_navigation in the Gulf, The humanitarian
laws of war are .also regarded as being relevant, in par-
ticular the Geneva Conventions concerning prisoners of
war and éas warfare, Some commentators find it difficult
to assess the Iran-Iraq conflict on ang other basis than
the'superficial level of 'war' and the law of war, Given
the inability of the United Nations to invoke collective
security action and to identify the aggressor from the
victim of an unauthorised use of force.in violation of
the UN Charter, it is not surprising that the interna-
tional community has tended to disregard the law of self~-

defence (ius ad bellum)., The UN, 1In the face of the fail-

ure to enforce compliance with the ius ad bellum, has 1t-

self not hesitated to rely on aspects of the ius in bello.

Every armed conflict i1s fought under the law of self-de-
fence. .Not only the initial recourse to force but every
subsequenf usé of force must be proportionate to the

achievement of a legitimate, hence limited, objective in

.self-defénce._-The ius ad bellum has imposed restraints

upon the conduct, as opposed to the Initiation, of hosti-
lities, It is wrong to assume that the entire traditional
law of war at sea 1is applicable in any conflict whatever

its legality as self-defence or 'war', Substantial limi-

tations now exist as to the area of military operations,
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the scope of the conflict and the level of response and
modes of weaponry, It is no longer sufficient for a
State to argue that it 1s using force for a legitimate

objective and that it is complying with the ius in bello,

‘The conduct of the subsequent conflict must not involve
force in excess of what 1is reasonably necessary and pro-
portionate. The recognition of a state of war does.not
alter this conclusion, "The existence of a state of war
has a factual rather than legal significance, It may
indicate a high level of hostilities approximating to
total war and justifying the application of certain of

the traditional rules of warfare,

The principie of self-defence in Article 51 of the UN
Charter severely restricts the amount of force States

may use. Although the conclusion was reached in Chap-

ters l-and 11 that the ius ad bellum has not supéfseded

- the ius in bello but that they are applicable concur-

rently, it was also concluded that exercise of bellige-
rent rights at sea is not compatible with the principle
of self-defence, In the context of interference with

international shipping the ius ad bellum does interfere

with the operation of the ius in bello, The law of

economic warfare insofar as it authorises visit and
search at sea in the enforcement of the law of block-
ade, contraband and unneutral service 1s obsolete. The
observations‘made by O'Connell on the conduct of modern
naval engagements reinforces the view that third States
ought ﬁo be isolated from the conduct of belligerent
operations at sea, Only those rules of neutrality
which protect third States from belligerent interfer-

ence and attack are still relevant,

Theories about the contemporary internatiocnal law of
naval engagements do not always correlate neatly with
the actual conduct of international conflict, Hence
the temptation to dismiss theories of self-defence and

to concentrate on traditional belligerent rights without



reference to the modern ius ad bellum, Greenwood's treat-

ment of this chaotic aspect of international law helps to
clarify the assessment of the legality of the behaviour

of States during hostilities. The usefulness of the clas-
sical rules 1s acknowledged for pragmatic and humanitarian
reasons, At the samé time the principle of self-defence
is recognised and not conveniently ignored. Since this
lacks precision and 1is vague and general 1in nature, it

'is not always suitable for the detailed regulation of
armed conflict. The principles of necessity and propor-
tiobality, therefore, are retained separately but in con-

junction with the detailed provisions of the ius.- in bello,.

The Iran~-Iraq conflict emphasises the need for precise
and detailed rules governing the conduct of naval opera-
tions, partic&larly the relationship bétween belligerents
and non-belligerents. Third States have failed to co-or-
dinate their opposition to the attaéks on International

shipping either by reference to the ius ad bellum or the

traditional ius in bello, Debate on the lawfulness of
belligerent interference and attack on the high seas
lacks a framework for the proper evaluation of.naval op-
erations under the UN Charter. There is a danger that

a vague and ultimateiy passive Iinternational response

may lead to the establishment of a new rule limiting

the freedom of international shipping during armed con-
flict, Al though third States bave reacted to the attacks
on thelir shipping, Western navies are escorting merchant
vessels in the Gulf and the US has reiterated its deter-
mination to uphold the right of free movement on the high
seas, the United Nations has not been able to co-ordinate
international reaction except in the form of non-binding
Resolutions, It has been left up to individual States
to take individual action to protect their own ships,
Respéct for neutral rights depends on the ability of the
neutral State concerned to enforce bbservation of the
rules of neutrélitg which immunise third States from in-

terference and attack, The US has recently warned off
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Iranian naval units attempting to intercept US-registered
vessels; France also prevented an Iranian attempt to stop

a French cargoship, the Ville d'Angers. When no naval

forces have been on hand to protect neutral vessels, how-
ever, Iran has not hesitated to stop, search and (in

some instances) attack foreign cargoships and oil tankers,

Faced with the lack of special rules for contemporary na-
val engagements and by the reality of a long, drawn-out
conflict approximating in some respects to 'total war',
the usefulness of the traditional law of war must be
acknowledged. It is pfeferable to have some rules to
regulate armed conflict, even if these are more appro-
priate to the conduct of old-fashioned war. They are
also usefﬁl as an upper limit on the use of force, It
should’alwags be borﬁe in mind however that a State
wishing to justify its conduct of iIinternational armed

conflict must comply with both the ius ad bellum and

the ius in bello. Observation of the ius In bello

alone is not sufficient. It must also be shown that
the forcé used is necessary and proportionate., Attacks
on neutral shipping on the high seas must not be evalu-

ated solely by reference to the ius in bello but also

ih'terms of the principles of self-defence, The con-
clusion is inescapable that belligerent attacks on the
high seas are never justifiable. They are not reason-
ably proportionate acts ofvforce,vnor do they comply

with the conventional rules of the ius Iin bello., Visit

and search on the high seas is also never justifiable,
excepf perhaps in a c}éar case of immediate threat to
the security of a State engaged in international con- -~

~flict.
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Article 1:
The Purposes of the United Nations are:

1. To maintain Iinternational peace and security, and
to that end: to take effective collective measures for
the prevention and removal of threats to the peace, and
for the suppression of acts of aggression or other brea-
ches of the peace, and to bring about by peaceful means,
and in conformity with the principles of justice and in-
ternational law, adjustment or settlement of interna-
tional disputes or situations which might lead to a
breach of the peace; ’

2., To develop friendly relations -among nations based
on respect for the principles of eqgual rights and self-
determination of peoples, and to take other appropriate
measures to strengthen universal peace;

3. To achieve international co-operation in solving in-
ternational problems of an economic, social, cultural,
or humanitarian character, and in promoting and encour-
aging respect for human rights and for fundamental free-
doms for all without distinction as to race, sex, lan-
guage, or religion; and :

4. To be a centre for harmonising the actions of nations
in the attainment of these common ends,
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The Organization and its Members, in pursuit of the Pur-
poses stated in Article 1, shall act in accordance with
the following Principles, '

1. The Organization is based on the principle of the
sovereign equality of all its Members,.

2. All Members, in order to ensure to all of them the
rights and benefits resulting from membership, shall
fulfil in good faith the obligations assumed by them
in accordance with the present Charter,

3, All Members shall settle their international dis-
putes by peaceful means in such a manner that inter-
national peace and security, and justice, are not en-
dangered.

4, All Members shall refrain in their internatibnal
relations from the threat or use of force against the
territorial integrity or political independence of any
state, or in any other manner inconsistent with the
Purposes of the United Nations,

5, All Members shall give the United Nations every
assistance in any action it takes in accordance with

the present Charter, and shall refrain from giving
assistance to any state against which the United Natlons
is taking preventive or enforcement action.

6. The Organization shall ensure that states which are
not. Members of the United Nations act in accordance
with these Principles so far as may be necessary for
the maintenance of peace and security,

7. Nothing contained in the present Charter shall
authorise the United Nations to intervene in matters.
which are essentially within the domestic jurisdiction
of any state or shall require the Members to submit
such matters to settlement under the present Charter,
but this principle shall not prejudice the application
of enforcement measures under Chapter VII,

114, Article 24:

1. In order to ensure prompt and effective action by
the United Nations, its Members confer on the Security
Council primary responsibility for the maintenance of
international peace and security, and agree that in
carrying out its duties under this responsibility the
Security Council acts on their behalf,

2. In discharging these duties the Security Council

shall act in accordance with the Purposes and Princi-~
ples of the United Nations. The specific powers granted
_to the Security Council for the discharge of these duties
are laid down in Chapters V1, V11, V11l and X11, -

3. The Security Council shall submit annual and, when
necessary, sSpecial reports to the General Assembly for
its consideration,
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A P PENDIX 1

P ART A

LIST OF TANKERS HIT DURING THE

IRAN - IRAQ CONFLICT 1984 - 1987

LIST OF ALL MERCHANT VESSELS HIT BY IRAQ

SINCE APRIL 1984, WHEN "THE TANKER WAR" STARTED

({As the list contains many details taken from different

sources, we cannot guarantee complete accuracy’)



ITRAQT

ATTACKS

SH =

1984
. . 1000
ﬁg DATE VESSEL NAME FLAG DWT
1 Mar 27 FILIKON L Greece . 83
2 Apr 18 . ROVER STAR Panama 50
" 25  SAFINA AL-ARAB Saudi A 357
4 May 7 AL-AHOOD Saudi A 118
5 May 14 TABRIZ Iran 69
6 " 14 ESPEERANZA 11 Panama 62
7 June 3 BUYUK HAN Turkey 125.
8 " - 26 ALEXANDER Liberia 325
THE GREAT

9 " 27 TIBURON Panama 260
10 Aug 7 FRIENDSHIP L Liberia 263
11 " 24 AMETHYST Cyprus 53
12 Sept 11 ST TOBIAS Liberia 254
13 " 13 SEATRANS 21 W-Germ,

14 Oct 8 WORLD KNIGHT Liberia 258
15 " 12 SIVAND Iran 218
l6 Dec 3 MINOTAUR Cyprus 386
L = LOADED B = BALLAST  C =

SHUTTLE TANKER nm = NAUTICAL MILES

S

_LOCATION.
80nm S Kharg
Just near Kharg

27 30 N,

27 57 N, 51 06 E

Just'S of'Khérg
Just § of Kharg

28 28 N, 50 42E

Kharg/Sea Is.Term.

28 27 N, 50 45E
28 %é N, 50 27E
28 20 N; 50 30F
28 éS N, 50 25E

S Kharg Island

28 30 N, 50 25E
60nm S Kharg Term.

28 35 N, 50 17E

CONSIDERED TOTAL CONSTRUCTIVE LOSS
NORTH

= SOUTH N =

GMT

50 20 E 1900

0630

1015
0230
0630

1800
1900

0715

0835

6 Killed,

REMARKS

L Kuwalit crude, minor damage,
100 t cargo leaked
B Pm MOTC T/C, C

L 1 Killed,

1000 t cargo burnt/
explosion, C

L 1 Killed, serious damége pump/
engine room + acc, C

L Kharg crude, minor ‘damage

B on NITC charter, C

B bound Kharg, 3 miled, 2 inj., ¢
L Kharg crude, minor damage,
cargo transferred, C

L Kharg crude, 8 Killed/3

inj,,
cargo transfer, C

L Kharg crude,

hit by one missil
fire '

L Kharg Crude, abandoned, towed
to Kharg, C :

L Kharg Crude, C

Sunk, C

B bound Mharg,
jured, C

10 . Killed, 6 in-
L Kharg crude, damage engine
room and accommodation

B bound Kharg,

3 killed,'engine
room/acec. ' :

burnt, ¢

E = EAST

‘TE€I



17
18

19
20

21

Dec 9 B T INVESTOR Bahamas 323 28 15 N, 50 46E 0735 B bound Kharg, repaired Bahrain

Dec 16 NINEMA - Greece 240 27 46 N, 50 54E . 0930 B bound Kharg, 2 killed, fire
' ' ' abandoned, ¢ ’
" 18 AEGIS COSMIC Greece 21 27 36 N, 50 35E 1142
" 21  MANGOLIA Liberia 112 30 nm S of Kharg 1330 L Kharg crude, 2 killed, engine
, _ room badly damaged
" 21 TORSHAVET Norway 231 28 06. N, 50 51E 0932 L Kharg crude, fire and leakage

cargo transfer, C

TOTALS FOR 1984:

- NUMBER OF MERCHANT VESSELS HIT BY IRAQ: 21 (3,808 mill dwt)
- - NUMBER OF TANKERS HIT 19 '
- NUMBER OF VESSELS CONSIDERED TOTAL CONSTRUC-

TIVE LOSSES (CJ) | ( 14 (2,600 mill dwt)

- NUMBER OF PERSONS KILLED 36

1985 ITRAQI ATTACKS

28

L

nm

DATE VESSEL NAME FLAG DWT LOCATION . GMT REMARKS
Jan 07 @ TOPAZ EXPRESS Liberia 21 ‘ 27 56 N, 51 O08E 1342
" 08 HANLIM MARINER S.Korea 15 SE Kharg Island 0920
" 11 IRAN EMDAD Iran 18 90nm S Kharg 1044 On its way to Bandar Abbas
18  BERTRAM W.German 0.4 50nm W Kharg 1300
" 23 RIBUT Ne therl. 0.3 27 15 N, 50 57E 2100
" 28 ' SERIFOS Liberia 97 27 20 N, 50 3OE 1500
Feb 4 FAIRSHIP L Greece 269 60nm S of Kharg 0800 B bound Kharg, engine.damaged
' ' 28 24 N, 50 25 C Taiwan ’
LOADED B = BALLAST C = CONSIDERED TOTAL CONSTRUCTIVE LOSS SH = SHUTTLE TANKER

= NA&TICAL MILES S= SO0UTH N = NORTH E = EAST

"CET



29

30
31
32

33
34

35

36

37

38

39

40
41
42
43

44
45
46
47

Mar

Apr

May

July

Aug

12

14

10

14

17
24

24

26
17

12

15
13
19

10

18

VESSEL NAME

FELLOWSHIP L
NEPTUNIA

ATLANTICOS
LADY T

AKARITA

EASTERN STAR

VOLERE

CAPRE GWARDA
KYPROS

MUBARAK M
M VATAN

M CEYHAN
TORILL

SMIT MATSAS
SONG BONG

JOLLY INDACO

MEDUSA

ORIENTAL CHAMP,

CANARIA

FLAG

Greece

Liberia

Liberia

Panama

Liberia

Malta

ITtalian

Panama

Cyprus

Turkey
Turkey

Turkey
Malta
Greece

N Korea

W German

-Liberia

Panama

Greece

DWT ~

264
61

225
53

230
50

254

24
277

134
392

226
289

224
20
343
17

300

50nm S of Kharg

LOCATION

28 45 N,

30nm S of Kharg

50

45E

65nm S of Kharg

28
28

28

27
28

28

27

27

27
00

43

20
06

12

32

40

NI

N/

50
51

50

50

50

50

51

51

42E
OOE

40FE

30E
52F

55FE
20E

21E

T-Jetty/Kharg
27 32 N,

Sea Isl,

27

28
27
28

22
46
22
10

~ ~

~

2 =2 =z =

50

50
50
50
51

28E

34E-

32E
28E
O0E

-GMT

-

0730
1120

0200
0305

0530
0930

0647

2225
1805

0130

0345

0230
1100
1200

Term,Kharg0940

2135
0735
1242

REMARKS .

L Kharg crude

L SH, 2kill/3inj,

fire/explosion
engine room, L

sank, C
L SH, Kharg crude,
pumproom, rep,

fire deck
Dubali

L SH, Kharg cr&de,

abandoned, ¢
Pakistan

B bound Kharg, rep;

Dubai

B bound Kharg,

extensive damage
engineroom,

C Taiwan

L Kharg crude,
oil spill,

hit Exocet,
Cep.Dubai

fire/
hit by missile

B SH, Fire engineroom, 1

: Injured
C Taiwan

L Kharg crude,
Exocet,

hit by unexploded
slight dam.

L SH,

serious crude o0il leak C
Taiwan ’

SH C Taiwan

L SH

L 2 Killed,

destroyed by fire,
sank, C : ' .

'SH, holes stb side

L SH,
damage,

flre/exten31ve englne room
towed to Sirr;

TEET



48
49

50
51

Nov 16 KONCAR Malta
" 18 CASTOR ' Liberia
Dec 7 POLYS ‘ Cyprus

T 13 VULCAN - Cyprus

TOTALS FOR:

62
268

239
316

- NUMBER OF MERCHANT VESSELS HIT BY IRAQ

- . NUMBER OF TANKERS HIT

- NUMBER OF SHIPS HIT CONSIDERED TOTAL

CONSTRUCTIVE LOSSES (C)/SUNK
- NUMBER OF PERSONS KILLED

1986 IRAQI ATTACKS

NO  DATE VESSEL NAME FLAG

52 Jan 1 SUPERIOR Cyprus
53 " 5 KONCAR Malta
54 " 19  SMIT MAASLUIS Netherl.
55 Feb 2 TORILL Malta
56 " 23 POLIKON Cyprus '
57 " 26 MEDUSA . Liberia
58 Apr 27 CASTOR ' Liberia
59. " 28  ENERGY COURAGE Liberia
60 Mar 17  ACHIEVEMENT  Cyprus
61 " 20 ATLANTICOS Liberia

1000
DWT

273

62

285
239
343
268

231

262

259

28 22 N, 50 57E

Kharg. en route
Sirri

56nm S of Kharg

70nm SE of Kharg

1985

30 (4,690 m dwt)

20

8 (1,552 m dwt)

4

LOCATION

Kharg Island

20nm S Qf Kharg
28 07 N, 51 OS5E
40nm S of Kharg
Off Kharg

Off Kharg

40nm S Kharg

60nm S Kharg

80nm S of Kharg

0725
0300

1845
2050

L SH, hit forepeak, fire

L SH, holed sea-level, repaired
Sirri -

L SH, continued voyage
L SH, small fi;e, repaired Dubaj
1984/85
51 (8.494 m dwt)

39

22 (4,152 m dwt)

40
GMT REMARKS
SH Missile failed to explode,
minor damage
1000 SH, coastal tanker, C Pékistan
1700 B SH
SH, repaired Dubai
B SH
SH, 2 killed/3injur, 2nd hit, cC
Taiwan
1430 SH, crippled/oil leak, repaired
Ulsan )
0140

Anchored off Kharg 061_0

B SH, attacked whilst at anchor
C Taiwan ‘ )

B SH, C Taiwan

’

PET



62
63
64
65

66
67
68
69

70
71

72

73

74
75

76 -

77

78

79

80
81
82
83

Mar

"

Apr

"

n

"

May

"

”

"

L

June

"

July

]

n

n

"

”

20

29

27

30‘.

13

- 28

12
12

12

SUPERIOR
HAWAIT
SHIRVAN
PAMIT.

MINAB
MAGNUS 111
SUPERIOR

ENERGY
MOBILITY

HARMONY 1

W.ENTERPRISE

HELLESPONT
ENTERPRISE

ENERGY
MOBILITY

" "

MEDUSA
LADY ROSE
ACHILLES

POLYCON
MAGNUM
MISTRA
AZARPAD
KLELIA
VENTURE

Cyprus

Liberia

Iran

Panama

Ifran
W German
Cyprus

Liberia

Malta

. Cyprus

Liberia
Liberia

Liberia

Liberia

Malta

Cyprus

Cyprus

Panama

Liberia

ITran
Cyprus

Liberia-

273
372
69
84

25

273
223

85
351

319
223

223
343

80
269

239
300
259
233
392

75

28 20 N, 50 50E 0800
60nm S Kharg 2300

- Off Bushire

Central Gulf/west
Bushire ' '

28 23 N, 51 O5E 0615
39nm S of Bushire :

Off Bushire
40-50nm S of Kharg

Close to Kharg Term.

20nm off Bushire 0838
28 42 N, 50 42E 2015

50nm SE of Kharg 0610
28 41 N, 50 42F 1600

South of Kharg

28 25 N, 50 42F 0900

South of Kharg 0432

28 07 N, 51 04F 0600

South of Kharg 0330
Close to Kharg 0800
n " " ' 0800

Irag Sirri Island 0730
Sirri Island 0730
Sirri Island ‘0730

L SH, Exocet failed to explode

L Kharg, cC

Minor damage, 2 injured

Missile failed to explode

SH, fire

Crane Barge
SH, C

L Mina Al Ahmadi, repaired Dubai

L I:anian Coastalf éank, C

L SH, 35nm S of Kharg llnm off
Iranian coast

B SH, engine room hit, burnt 4
days, C '

B SH, engine room flooded, towec
to Sirri :

SH, hit 2nd time, C.

L SH, towed to Sirri, Hit 3rd

time, C

B Kharg, several injuries, ex
Mega Pilot, C Taiwan

L SH, 100 nm S Kharg, Repaired
Dubai

B SH, repaired Babraih'

L SH, C Taiwan

L SH, Towed to Larak Island, C
L SH, 16 killed, C

ST, 3 killed, repaired Dubai

B minor damage

SeT



84

85
86

87
88
89
90
91
92

93
94
95

96

97

98
99
100

101

102
103
104

105

106

July

16

19

20

12
17
29
01
03

06
12
28

09

09
25
25
25

25

20

24

PAMIT

ABU ABIL
MISTRA

MOKRAN
SALVATOR

SEA TRANS 22
DENA N

ANGEL
FREE ENTERPRISE

FAROSHIP L
FREEDOMSHIP L
DENA

ANGEL

KHARK
SHINING STAR
ANTARCTICA
TABRIZ

TENACITY

ACTIAS EX LUNA
SEATRANS 7
FREE ENTERPRISE

ACHILLES

KHARG 5

Panama

Panama?

Liberia

Iran
S'pore
Panama
Iran
Cyprus
Malta

Greece
Greece

Iran

Cyprus

Iran
Cyprus
Cyprus

Iran

Malta

Malta
Panama

Malta

Cyprus

Iran

84

259

372
227

253

268
278
372

227
231
129

218

69

164

253

269

284

Ras Bahregan

28 12 N, 50 52E

28 30 N, 50 40E

Lavan Island 0il T
28 30 N, 50 47E
Ras Bahregan h
80 NM S Kharg

28 32 N, 50 52E

28 11 N, 51 O2E

Kharg
28 53 N, 50 33E
At Kharg Island

28 12 N, 51 O3E

45nm S Kharg
Off Larak Island
Off " "

" " n

Hormuz Terminal

27 20 N, 51 47E

. Kharg Island

60nm S Kharg
60nm S Kharg

23nm S Kharg

1030

2200

1600

0940

1135
1000
1000
1000

1300

1200

SH, Hit 2nd time when disch,
4 killed, rep UAE '

L SH, hit 2nd time, whilst being
towed
L Iranian coastal, 2 killed, ¢

Sunk, C

SH, minor damage
B SH, " " Night

L SH, Fitted W defence system,
rep., Dubali

L Kharg, Midnight, rep. Piraeus

SH, hit 2nd time, engine room
damage ’

SH, hit 2nd time, rudder damage«
towed to Dubai, C

SH, towed to Larak Isfahd

ST, rep. UAE, hit by 4 bombs
ST, C China

Prod. tanker, Iranian Coastal
trading :

While trading " .
trading
SH, en route to Larak

Machine Gun Fire

SH 2nd hit, defence system, rep
Dubai

SH 2nd hit, defence system,
small fire

SH, Ex Chase Venture, engqgji
room flooded gine

9¢€T1



FOR :

TOTALS ,

- NUMBER OF MERCHANT VESSELS HIT BY IRAQ

- NUMBER OF TANKERS HIT

- NUMBER OF VESSELS HIT CONSIDERED

TOTAL CONSTRUCTIVE LOSSES (C)
- NUMBER OF PERSONS KILLED DURING THESE
ATTACKS

1987 IRAQI ATTACKS
107 Jan 3 GALLERIE Bahamas 139
108 " 4 MATTERHORN Liberia 131
109 "o12 TABRIZ Iran 69
110 " 28 . TACTIC Greece 237
111 " 28 DENA Iran 372
112 "o 30 LADY A Cyprus 233
113 Feb 1  ALAMOOT : Iran 317
114 L KHARK 3 Iran 280
115 " 1 TAFTAN y 289
116 " 7 .. KHARK 4 . Iran 284
117 w13 KHARK 2 Iran 284
118 " 20  TAFTAN Iran 289
119 "o 27 KHARK Iran 231
120 "o 27 KHARK 3 . Iran ' 280

55
49

17

27

40

- 28

At
27

1986 1984/85 /86

(10,925 m dwt) 106 (19.419 m dwt)
: 88
(3,360 m dwt) 39 (7,512 m dwt)
67
nm S Kharg L SH enroute Kharg/Larak, badly
damaged, rep. Dubali
25N 50 58E 0715 SH Damaged superstr, C - sold
. "as is" to Taiwan
Kharg 1 killed
38 N, 51 18E 0832 L Hit inert gas-roo, fire engine

room/accommod, C

Laraq Island 1130 L ST 5 nm off where TACTIC hit,.

: near Ras al Mutag
60nm S Kharg B SH, Enroute Kharg-Larak
Off Bushire 1015 SH Run aground
20nm S Kharg 0815 - SH, ex Berge Bragd
Off Iranian Coast SH
28 10 N, 51 OSE SH, ex Mississippi, minor damage
Near Kharg - 10600 L SH bound Larak, ex Berge King,

' ‘minor damage
-20nm S Kharg 1730 L SH severe damage to engine room
: ' 2nd hit

10~15nm S Kharg L SH fire _
50nm S Bushire SH ex Berge Bragd.

LET



121

122

123
124
125
126
127
128
129
130
131
132
133

134

135

136
137

138

139
140
141

142
143

Mar

n

21
23
24
05
08
09
12
24
29
13
14
17

17

20
24
26

29

‘30

30

KHARK 5

AVAJ

DENA
SALVERITAS -
POLIKON
SLIEDRECHT
XYLOS

LADY SKY
FUJI ORIENT
PAMIT
STILIKON
RODOSEA
ZEUS

AQUA MARINER

TENACITY
HIRA 111
MIA MARGRETHE

DENA

NIKOS
KAZANTZAKIS
SALSERVE

ALVAND
. SANANDAJ

SHOUSH

ITran
Iran

Iran
S'pore

Cyprus

Greece
Panama
Panama
Panama
Panama
Panama
Cyprus
Liberia
Malta
Turkey

Norway

Iran
Cyprus
S'pore

Iran
Iran

Iran

284
316

372
0.5
239

60
140
281

84
203

29
154

73
30
225

372

87

237

254
226

S Kharg'
Off Kharg

S of Kharg

.S of Kharg
28 22 N, 50 56E

26 00

27 54
20nm S Kharg

N, 52 00E
25 34 N, 55 10E
N, 51 13E

1315 L

- 0643

1635
0900
0730
0512

tow towards'Larak_

28 22 N, 50 56E

80-100nm S Kharg 2000

28 22 N, 50 56E
27 02 N, 51 22E

Enroute Kharg

28 21 N, 50 56E
27 53 N, 49 43E

28 29 N, 50 54E

Enroute to Larak

Sirri Island

Hit at Kharg

Storage s, tanker

0508
0404
0130
0345
2115
0708
1700
1800

0300

0445

SH badly damaged, engineroom
flooded

SH, 1 killed (salvage creW},
fire, 1715 local time

2 killed

SH, fire, towed to Larak
Mud Barge

Sunk

SH, fire, casualties

SH, hit engine room

Also hit 8 April and 16 Aug 1986

SH, fire

Proceeded uﬁder own éower

Also hit 25 Nov,1986

Fire engine room, 7 casﬁalties

Hit by 3 missiles fired from gun
boat, 4 injuries, engine room/
accommodation/no steering

Also hit 29/9, 28/10/86, 28/1,
23/3/87, SH, hit p

Two ‘bridge windows cracked by
shrapnel '

'T/Loading oil at Sirri

T/Extensive damage to engineroon

T/Hit when Iraqi jets hit Larak

8T



144 Aug . 31 RODOSEA Panama 30 28 50 N 50 11E 0643 T/Iragi jet attack.

145 Sep 1 STAR RAY | Cyprus' 216 Between Kharg/Larak 0930 L T/Missile attackA(US tonnage )
146 " -1 BIGORANGE X1V Panama Off Kharg : Supply v. 197 tons 2 dead/sunk
TOTALS FOR: (last revision 08.09.87) 1987 1984 /85/86/87

- NUMBER OF MERCHANT VESSELS HIT BY IRAN : 40 (35.174 m dwt) 146 (54.593 m dwt) .

- NUMBER OF TANKERS HIT 33 , 121 '

- NUMBER OF VESSELS HIT CONSIDERED -

CONSTRUCTIVE LOSSES OR SUNK (C) 3 (0.366 m dwt) 42 (7.880 m dwt).

- NUMBER OF PERSONS KILLED DURING THESE ATTACKS 13 N 80

L = LOADED B = BALLAST C = CONSIDERED TOTAL CONSTRUCTIVE LOSS SH = SHUTTLE TANKER

nm = NAUTICAL MILES S= SOUTH N= NORTH E = EAST

"6€1



140,

A PPENDTIX 1

P ART B

LIST OF TANKERS HIT DURING THE

ITRAN - TRAQ CONFLICT 1984 - 1987

LfST OF ALL MERCHANT VESSELS HIT BY 'IRAN

SINCE - APRIL 1984, WHEN "THE TANKER WAR" STARTED



1984 IRANIAN ATTACKS

NO  DATE VESSEL NAME FLAG ~

1 Apr 13 UMM CASBAH Kuwait
2 " 14 *BAHRAH Kuwait
3 " 15 *YANBU PRIDE Saudi A
4 " 24 *CHEMICAL VENTURE Liberia
5 " 10 *KAZIMAH Kuwait
6 July 5 PRIMROSE Liberia
7 " 10 BRITISH RENOWN British
-8 Aug 18 ENDEAVOUR Panama
9 " 28 CLEO 1 Panama
10 Sep 16 ROYAL COLOMBO S Korea
11 " 16 MED HERON Liberia
12 Oct 11 JAG PARI India
13 " 12 GAS FOUNTAIN Panama
14 " 19 PACIFIC

PROTECTOR Panama

15 Dec 8 TARIQ Kuwait
16 " 25 KANCHENJUNGA India
17 " 26 ARAGON Spain

1000
DWT

80

30

215

29

290

272

265

96
35

126

123

120

276

232

-LOCATION

85nm SE Bahrain

27 42 N,
27 41 N,

27

27

26

26

26

18

31

16

11

30

N

’

26 20 N,

50
50

50

50

52

53

52

52

11F
O7FE

O7E

20E

44F

O6E

O4FE

30E

Sha Allum Shoal

26
26

26
26

26 14 N,
26 31 N,
70nm E of Quatar

26 24 N,

10
24

21

14

4

53
52

52
52

52 33E
51 51F

52 29E

10F
19E

28FE
33E

GMT
0600

1245

0630
1400

1055
0930
1200

1430

. 0700

0656
0600

1400
0800

0800
0600
0847

1135

"Bound Kuwait, minor damage,

Bound Kuwait, 1

REMARKS

Kuwait crude, slight damage

two

injured, rep. Dubali

part cargo Kuwait cruide,

minor damage -

Bound Kuwait, fire accom/bridge
rep. Japan ‘
Bound Kuwait,
minor damage

fire no.4/5 tanks

Saudi crude,
repaired

hit by twomissile:

on way
by two

to lighten TIBURON,
missiles

hit

Kuwait crude; repaired Dubai

To Ras Tanura, fire

Saudi crude, 4 killed, cargo

Bound Ras Tanura, 3 killed,
bridge/accom.destroyed

injured

"3 killed, off-shore support
- vessel

3 killed, off-shore support vsi

hit by 3 missiles, 1 killed

Ras Tanura crude,
troyed,
Dubali
Bound Ras Tanura,
missiles

j bridge des-
one injured, repaired

hit by two

TrT



TOTALS FOR 1984:

- NUMBER OF MERCHANT VESSELS HIT BY IRAN

- NUMBER OF TANKERS HIT

- NUMBER OF VESSELS CONSIDERED TOTAL
CONSTRUCTIVE LOSSES (C)

- NUMBER OF PERSONS KILLED

IRANIAN ATTACKS

1985

TANKER NAME

NO  DATE
18 Jan . 27
19 Feb 18

*SERIFOS
AL MANAKH

20 " 18 MOHAMMED AL
BAKRY '
21 " 19 ROYAL COLOMBO
22 " 27 CAPT
J G P LIVAN
23 March 1 ATHENIAN
XENOPHAN
24 "o 17 CARIBBEAN
BREEZE

25 May 2 NORDIC TRADER

26 " 29
27 June 1
28 Aug 18 NAESS LEOPARD

29 Dec 25 KAZIMAH

FLAG

Greece
Kuwait

Saudi A

S Korea

Greece
Cyrpus
Liberia

Liberia

NORASIA REBECCA W German
ORIENTAL IMPORTER Panama

'Belgium

Kuwait

1000
DWT

97
36
21

127
259

29

236

37

18
14
45
204

17 (2,246 mill dwt)

15
0
11
LOCATION
27 20 N, 50 30E
25 38 N, 53 04E
NE of Quatar
26 10 N, 52 20E
26 15 N, 52 45E
26 22 N,.52 23E
25 26 N, 52 22E
26 34 N, 51 40E
25 53 N, 52 50E
28 10 N, 49 35E.
26 00 N, 52 20E

GMT

1400
1435

1503

1300
1010

1300
0620
0510

0530

0500

0706

7nm off Halul Isl.1230

_REMARKS
Bound Kuwait, Rep.Dubali
Hit by 4 missiles, -1 killed

Saudi crude, repaired Dubali

Bound Kharg; slightly damaged

Bound Kuwait, hit by 4 missile
1l injured

Kuwait crude, bridge ehginé
room damaged, 11 injured

Bound Kuwait, 1 killed, 3 inj.
hit by 3 missiles

Hit by 2 missiles

Bound Bahrain

ex Mena Al Ahmadi, lifeboat
hit by helicopter mis.

vl



TOTALS FOR:

NUMBER OF PERSONS KILLED

NUMBER
NUMBER
NUMBER

OF TANKERS HIT

CONSTRUCTIVE LOSSES (C) SUNK:

1986 IRANIAN ATTACKS
NO DATE
30 Jan 30 *TOMOE 3
31 Feb 3 *NOGA
32 " 5 *AVOCET
33 Mar 2 *ATLAS 1
34 " 3 *BOW FIGHTER
. _
35 “ 4 *CHAUMONT
36 " 6 *WISE
37 " 13 *GOGO REGENT
38 " 21 *ROYAL COLOMBO
39 " 29 *BERGE KING
40 " 30 *STELIOS
41 " 31 *ZOR
42 Apr 5 *PETROSTAR XVI1
43 " 17

*LEEGAS

Japan

Liberia

Cyprus
Turkey’
Norway
France
Cgprus

Liberia
S Korea
Norway

Panama
Quatar

Saudi A

Panama

OF MERCHANT VESSELS HIT BY IRAN

OF VESSELS HIT CONSIDERED TOTAL

134
34

142
35
269
30
32
126
284

206

45nm off
25 45 N,

25 54 N,

East of

26 00 N,
26 15 N,

25 42 N,

25 57 N,
25 45 N,

25 39 N,

30nm E Ras Tanura

25 '50 N,
25 46 N,
25 35 N,

5nm NE of Halul Isl.

25 38 N,

1985

12 (1,123 m dwt)

Dubali
52 37F

53 02E

Quatar
52 30FE
52 45FE
53 50E
52 43F

53 10E

.53 02E

52 52E

52 53E
53 0O1E

52 52E

0918
0500

0800

1230

1406

0500

0730

1100

1100

1405
1300

0612

B ‘Ras Tanura,

1904/03
29 (3,369 m dwt)
23

0]

13

Ras Tanura, minor damage

Kuwait, 4 killed, C Pakistan

Ras Tanura, 1 killed/I injured
repaired Dubali

Jubail, helicopter attack,
minor damage

Ras Tanura, minor damage,
repaired Dubali

Bahrain, 4 killed, 6 injured,
towed to Dubai, 0750 LT

Bahrain, 1
damage
Saudi crude, machine-gun fire
from Iranian plane

Ras Tanura, missile failed to
explode '

injured, minor

repaired Dubai

Close to Sha Allum Shoal

Bahrain, 1 killed, 7 injuries,
C Taiwan :
1 killed, 2 injured, hit by

2 missiles, C

R



44

45

46
47
48
49
50

51
52
53
54
55
56
57
58
59
60
61
62
63
64

Apr
May

n

"

20

23

23

28

28

10

11

15

17

18

14

17

23

*ATLAS 1

*AL SAFANIYA

Turkey

Saudi A

*AL NISR AL ARABI Saudi A

ARISTOTLES S

KORIANA

DIEGO SILANG
KORIANA

SUPERIOR

ETHNIC

MERCEDES

KONKAR DINOS
GOLAR ROBIN
OLYMPIAN SPIRIT

KYOKUHO LILY

WEELEK NO.3
AKARITA
BRISSAC

AL-FUNTAS -
PAWNEE

AUGUST STAR
FIVE BROOKS

Liberia

Greece

Phillipp.

Greece

Cyprus
Greece
Liberia
Greece
Liberia

Greece
Japan

Panama
Liberia

France

‘Kuwaiti

UK

Cyprus

Panama

142

48

284
273

63

96
63

273
274

76
234
219
357

lé
227
239

290

122

27

20

25 25 N, 52 11E

35nm E of Quatar

25 10 N, 53

25
25

25

25

11,5nm off Dubai
N, 55 27E

25

25
25
25
25
25

25

25

25

25

28

25

25
26

3nm off Oman

40
30

39

47

39

9,5nm

37
54
28
35

50

26

28
30
12

37

54

16

15

N, 55

54

’

N, 55

‘N, 55

33E

OOE
OOE

27E

32E.

off Dubai

N, 52
, 55
, 54
, 54
, 55

N, 55

N, 55
N, 54
54

N, 49
N, 55

55
N, 56

59E
30E
51E
52F
30E

12E

O5FE
32E
23E

20E
31E

O0F
O8E

0830

2300

1350

0715
0700

0715

0730
0830
1225

0800

1020

1200

1230
0815
0300

1930

0415

1300
2330

o

N N W N W W

Ras Tanura, 1 killed, 3 inj,
hit 2nd time, C Taiwan

Ras Tanura, 3 killed, towed to
Dubai-S'pore _ ‘

Ras Tanura,
missiles,

3»killed, hit by 6
rep, Dubai :
Bharai,
plode
Ras Tanura,

2 missiles failed to ex-

1 killed, rep.Dubai

Anchored hit 2nd time, minor

damage

Anchored, minor damage

Ras Tanura, repaired Dubali

Mina Al Ahmadi, rep. S'pore

Quatar, rep. Bahrain

Fateh, repaired Philippines

Ras Tanura, missile failed to
explode

Jubail, missile did not explode,
hit 2nd time

Jubail, 2 killed, rep.Dubai

Quatar, towed to Dubai

Mina Al Ahmadi, 55nm S Abu Musa,
rep.Dubali

Kuwait, hit by 3 missiles from
" frigate, minor damage

Ras Tanura, 25nm off Abu Musa,
rep. Dubali '
C (sold 22/4/87)

Mina Al Ahmadi, 10 killed, C
Pakistan
Attacked by frigate-

‘PET



Oct

38 (5.010 m dwt)

6 (0,236 m dwt)

65 22 AL FAIHA - Kuwait 272 25 25 N, 55 02E
66 Nov 15 SHAAM UAE 37 25 38 N, 55 25E
67 " 18 CROWN HOPE Liberia 35 25 38 N, 55 24E
TOTALS FOR: 1986

- NUMBER OF MERCHANT VESSELS HIT BY IRAN

- . NUMBER OF TANKERS HIT 36

- NUMBER OF VESSELS HIT CONSIDERED TOTAL

CONSTRUCTIVE LOSSES (C)

- NUMBER OF PERSONS KILLED DURING THESE ATTACKS 42
1987 IRANIAN ATTACKS
68 Jan 6 COSMO JUPITER Japan 238 25 46 N, 55 29E
69 " 7 WORLD DAWN Liberia 88 25 59 N, 55 55E
70 " 12 ATLANTIC DIGNITY Liberia 89 26 30 N, 56 21E
71 " 13 SAUDIAH Kuwait 29 26 13 N, 55 59E
72 Feb 4 AMBIA FORTUNA Bahamas 75 26 03 N, 55 58N
73 " 28 SEA EMPRESS Cyprus 90 25 16 N, 54 18E
74 " 26 WU YIAND Taiwan 15 35nm SE Quatar
75 Mar 11 ARABIAN SEA SI 311
76 " 16 PIVOT Cyprus 232 25 40 N, 55 O08E

12nm S Abu Musa
77 " 28 SEDRI 1 S'pore 2 25 40 N, 55 30E
Off Um Al Quwalin

78 Apr 11 COLOSSUS Panama 25 39 N, 55 19E

2346

0430

2118

0230
2220
23?5
2145
2000
0800

1000
1810

0014

1000

Mina Al Ahmadi,. anchored 1inm
off Dubai '
Probably attacked by frigate
35nm SE Quatar

Kuwait-Karachi shuttle, towed
to Japan '

1984/85/86

67 (8.379 m dwt)
59

6 (0,236 m dwt)
55

Hit by frigate, 0530 LT

Kuwaiti Chartered

Hit by frigate, 0730 LT

Kuwaiti Chartered

Hit by frigate, 0225 LT

Kuwaiti Chartered

Hit by frigate, 2345 LT

Kuwaiti Chartered

Enroute from Kuwait, intercepted
by naval vessel

Enroute Kuwait, attacked by
helicopter lifting from frigate
Frigate attack

No damage

- Saudi crude,hit ps slop tank/

fire/oil spillage ex Gallant,

ex Amoco Furopa, 2210 local time
8 killed, hit by frigate, had
completed charter to Kuwait,
bunker barge

‘Fire, frigate attack, 12nm off

Sharjah, 15301¢t

A



79
80
81
82
83
84
85

86

87
88
89
90

91

92

93
94

95
96
97

98

Apr

May

n

15

25

04

05
06
11

17

18

26
22
09
19

26

24 .

10
- 15

18

CORRIEDALE EXPR
MEGA POINT
PETROBULK AGENT

SHUHO MARU
IVAN KOROTEYEV
B.R.AMBEDKAR

MARCHAL CHUYKOV
GOLAR ROBIN

PRIMROSE
RASHIDAH
*ETHNIC
*STENA EXPLORER

STENA CONCORDIA

SANTA MARIA

PECONIC
VILLE D'ANVERS

BRIDGETON
TEXACO CARIBBEAN
ANITA

OSCO SIERRA

Phillip

Liberia

Panama

Japan
Soviet

India
Soviet
Bermuda

Liberia
Quatar
Greece

Liberia

Liberia

Spanish

Liberia
France
USA

USA

Local

Liberia

18

141

31
258
89
67
219
272
274
269

289

313

273
24

401

- 274

245

34

26 33 N, 52 23E

"8nm off Mina sagqr

25 43 N, 55 29E
27 34 N, 49 39E
26 26 N, 52 31E

11.5nm N Sharjah
35nm off Kuwait
28 10 N, 49 20FE

20nm S Kuwait

28 58 N, 48 41FE

54km from Kuwait

27 58 N, 49 29E

Near Hormuz

Northern Gulf

Off Marjan Island

27 59 N, 49 50FE
N25 16 E56 30

N25 17E 56 28

N25 55E 56 42

0845

2015

1905

1905

0124

o100
1730
1500

0700
2245

0330

1530

0900

0500

Kuwait,

gear,

Attacked by speedboat

bridge damaged by
Frigates 0015 LT

Kuwait, struck by 7 missiles,
speed-boat attack
Kuwait, hit by speed boat

Bearing 180deg., hit 5 times,

ship side+pt t,, 0515L

Hit by mine which tore a large
hole in bottom '
Att, by speedboat,
jectiles, 1212 LT
Kuwait crude, hit by mine

hit by 21 pro

Hit'bg 10 rp, s

Kuwaiti crude, hit by mine

Hit by a mine, minor damage,
continued on her own enroute
from Mina Al-Ahmadi

Damage engineroom and steering
2 injuries

Attacked by 5 fast Zodiac-type
inflatable boats Iranian crude
from Hormuz, enroute UAE

Hit by gunboats, discharged In
Abu Dhabi/Damman/Ku

On the way to Kuwait, hit by min:.

Heading out of Gulf, hit mine

Supply vessel -
6 dead

Chemical tanker, missile attack
by 2 speedboats, lst missile
attack in G,of Oman

hit mine, sunk,

9pT



99 40nm N of Dubai

Aug 19 BRIBIR Yogosl. .- '6 1230,
100 " 31 JEBEL ALI Kuwait 1 Near port of Umm .0530
al Qaiwain

101 Sep 1 MUNGUIA Spanish 300 27 07.2N 50 48.6E 1520 L
102 » 1 ASTRO PEGASUS S.Korea 81 40 miles off Dubai 1845 L
103 v 2 DIAMOND MARINE Liberian 224 26 21 N 56 O7E 2100 B
104 " 2 LEONIDAS GLORY Cyprus 4 l10m N of Sharjah 0200
105 " 2 DAFNI Greek 97 27 49 N 49 48E 0635
106 " 2 JOLLY RUBINO Italian 1 Off Farsi Island 2330
107 2 NISHIN MARU Japanese 180 50nm SW Hormuz 2245 L
L = LOADED B = BALLAST C = CONSIDERED TOTAL CONSTRUCTIVE LOSS SH
nm = NAUTICAL MILES S = souTH N = NORTH E = EAST

Container V.attacked,‘bOarded
and searched 1
Container v, hit by rocket gren-

‘ades from patrol vessel

Tanker - engine room on fire

Tanker hit by rocket from Iran.
Anchored for inspection '
Tanker -Rocket-p grenade hit/

2 speedboats

Cargoship - hit by gunboat

Tanker -hit by 3 Iran speedboats

Containers/hit by gunboats, 3
crew injured m ro/r
Tanker hit by speedboat

= SHUTTLE TANKER

LPT



TOTALS FOR: (Last révision 08.09.87)

b~
O
Q©
~N

(5.576 m dwt)

1984 /85/86/87

- NUMBER OF MERCHANT VESSELS HIT BY IRAN 40 106 (13.949 m dwt)
- NUMBER OF TANKERS HIT BY IRAN 28 87
- NUMBER OF VESSELS HIT CONSIDERED ‘
CONSTRUCTIVE LOSS OR SUNK (C) 1 (.245 m dwt) 7 (0.481 m dwt)
- NUMBER OF PERSONS KILLED DURING THESE ATTACKS 14 ' 69
TOTALS FOR: (Last revision 08.09.87) 1987 1984 /85/86/87
- NUMBER OF MERCHANT VESSELS HIT BY IRAQ "40 (35.174 m dwt) 146 (54.593 m dwt)
- NUMBER OF TANKERS 'HIT ‘ ‘33 121
- NUMBER OF VESSELS HIT CONSIDERED ‘ ' ‘
CONSTRUCTIVE LOSS OR SUNK (C) 3 (0.368 m dwt) 42 (7.880 m dwt)
- NUMBER OF PERSONS KILLED DURING THESE ATTACKS 13 80
- TOTAL NUMBER OF MERCHANT VESSELS HIT AS OF 8/9/87: 80 (40.750 m dwt) 252 (68.542 m dwt)
- TOTAL NUMBER OF TANKERS HIT 61 208
- NUMBER OF VESSELS HIT CONSIDERED CONSTRUCTIVE
1 d
LOSSES OR SUNK (C) 4 (0.613 m wt) 49 (8._36‘1 m dwt)
- NUMBER OF TANKERS HIT CONSIDERED CONSTRUCTIVE ' '
0. 4 .656
LOSSES OR SUNK (C) : 2 (0.368) 5 (8.656 m dwt)
- NUMBER OF PERSONS KILLED DURING THESE ATTACKS 27 149
INTERTANKO

8PT
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APPENDTIZX 11

THE GULF EXCLUSION ZONES

1) ITRAQI ANNOUNCEMENTS

In November 1982, Iraq announced the following Maritime

Exclusion Zone:

N 29.30 E 48.30
N 29.25 E 49.09
N 28.23 E 49.47
N 28.23 E 51,00

The area north of 29 degrees 10' has also been declared a
war zone by Iraq and vessels'entering waters at the head
of the Gulf risk hitting mines or being attacked bg the
Iraqi ﬁavy. Ifaq has also announced that tankers berthing
at Jaziret4ye'Khark (Kharg Island) 0il Port, regardless of

nétionalitg, may be attacked by the Iragi air force.

2) IRANIAN ANNOUNCEMENTS

The following announcements were made by the Iranian Govern-

ment restricting shipping in the following areas:

All Iranian coastal waters are war zones and all transporta-
tion.of cargo to Iragi ports is prohibited. "After passing

through the Strait of Hormuz vessels should stay at least

12 nautical miles south  25°53'N 55°02'E (abu Musa Island)
12 nautical miles south 55'N 54002"E (Sirri Island)
south of 26% 7% 529328 (cable Bank)

12 nautical miles south 0f27°59'N 50°11'E (Farsf Island)

west of a line joining o o o o
positions _ 27°55'N 49 53'FE and 29 10'N,49 12'E

South of Lat, : 29OlO'N as far as Long.48o40’E
Non compliance with the above inétructions may hamper free
passage and endanger'the security of vessels for which the

Iranian Authorities shall bear no responsibility ",

(Intertanko, 'The Tanker War - No End?', p.8)
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