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Abstract

The thesis observes that taxes may be utilised for purposes other than revenue generation. The
thesis submits that sea power should constitute a critical objective for designing an optimal
shipping tax regime. This submission is partly based on considering the historical development
of the American and British registered merchant fleets. The thesis observes that States compete
under certain conditions despite globalisation. Therefore, sea power remains a valid underlying
objective. The thesis submits that registered merchant vessels constitute a reasonable indicator
for assessing a critical component of a State’s sea power. The thesis advances the argument
that shipping income should primarily be produced from the navigation of these vessels for
carrying goods and passengers by sea. This feature of the maritime adventure supports the
exceptional mobility of shipping income and is crucial for promoting a State’s sea power. These

activities are, therefore, primarily deserving of special tax treatment.

The thesis constructs a Model Analytical Framework to support the design of an optimal
shipping tax regime. The Smithian Framework is a key component. The latter is constructed
to, broadly, accord with the tax design principles of the G20 States. The thesis utilises the 1998
OECD Framework assessing harmful tax practices and preferential regimes, as updated by
BEPS 5, as the other key component. The significance of this other component is that its key
factors should be satisfied for designing preferential regimes that have broader legitimacy
internationally. The thesis ranks the benchmarked efficiency and simplicity criteria as
dominant priorities to counter the high mobility of the particular tax base. The thesis applies
super efficiency intensely to better level the playing fields between the local and foreign ship
registers. The thesis observes that the substantial activity factor, as updated by BEPS 5,
although having the potential to reduce the mobility of the tax base, is unlikely to do so without
more. As a model for an optimal shipping tax regime that exhibits uniformity and simplicity
extensively and can promote a State’s sea power, the thesis recommends the basic Panamanian

design incorporating broader features of the Greek regime.
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Preface

Chapter one is intended to operate as a broad summary and details the essential contents of the
different substantive chapters for a reader’s convenience. Chapter Seven contains the

contributions to knowledge and offers a further summary of the conclusions of the thesis.

The thesis contains multiple submissions and observations. Not all of these are of equal weight.
Some of these submissions are intended to merely establish a hypothesis that may be explored

further in later works where warranted.

Professor Peter Doherty who is an immunologist and Nobel laureate, has called models,
“‘thought experiments’ that use the best available data to lay out options for policymakers.’
These observations might be extrapolated to the types of models considered in this thesis, and
particularly those considered in chapter two. As a caveat, it should be noted that chapter two is
intended to constitute only a limited study as it is primarily utilised by the thesis to establish a
hypothesis. Some of the analysis and the underlying research of chapter two is also
intentionally much more limited than other parts, such as the analysis and research considering
the tax policy of China, India, and Japan. However, due to their significant economic expansion
enjoyed at different periods in their history, it was considered warranted to refer to their tax
policy very briefly, albeit to some extent imperfectly. Their economic history is important as
economic expansion is at the heart of the thesis. The thesis is, in part, interested in identifying

tax policy that will maintain and aggressively expand the ship register of a sponsoring State.

Nevertheless, chapter two considers, and its conclusions are significantly based upon, the
economic models associated with distinguished academics of leading research universities at

the international level, such as the Mirrlees Review. This model is also significantly referenced
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by the South African model considered in chapter two. Further, the relevant model of the
OECD that is endorsed by the G20 States and that underlies the 2015 BEPS action one, is
further briefly considered in chapter two as the final check. These other economic models are

likely to be based on ‘the best available data.’

Therefore, it is submitted that the conclusions of chapter two still possess enough credibility
and validity for the purposes of the thesis. It should be recalled that the thesis is only interested
in establishing the criteria of a good tax system, as broadly endorsed by the G20 States in the
21% century. Therefore, the overall analysis of chapter two is sufficient to answer this part of
the research question and establish the necessary hypothesis in chapter two with sufficient
credibility. The chapter two hypothesis forms part of the model analytical framework that is

constructed in full in chapter three.

Also, at a secondary level, it seems that the simpler lessons that are considered in chapter two,
about the nature of a good tax, continue at some level to be substantively ignored by
policymakers in the 21st century. Accordingly, its inclusion and re-emphasis here by the thesis

appears to be justified on multiple grounds.
Lastly, the recommendations offered by the thesis are by no means perfect or final. They are
based, in part, on a common-sense solution, and attempt to strike a difficult balance within an

environment of competing interests at the international level.

‘Taxes are the price we pay to live in a civilised society.’: (Prof. Peter Doherty; 30 April 2022)

‘Common sense is in spite of, not because of, Education.’: (Victor Hugo; IMDb; 2022)

Vi
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Chapter 1: Introduction



1.1  The Rationale Underlying the Thesis

Broad-brushed criticisms enthusiastically touted by politicians submitting that business entities
fail to carry their fair share of the fiscal load was the original motivation for assessing whether
the proposition has any substantial validity within the shipping context.! Despite several
international initiatives over the years to purportedly find methods to realise more substantive
levels of equity in taxation, it seems apparent that there are still industries in the twenty-first
century that are, as a general observation, only taxed minimally.? The shipowning and ship
operating industry is one such industry that generally operates in a low tax environment.® The
OECD has observed in a past report that ‘a large percentage of the world’s fleet operates with

little or no direct tax on its activities.*

Thus, as one of its aims, the thesis will endeavour to evaluate whether there is any real
legitimacy for the special tax treatment applied by the different domestic tax systems to tax

shipping income. At first glance, the issue might appear somewhat black and white. However,

! Tom Bergin, ‘How Greek shipowners talk up their role, and why that costs Athens millions’, Reuters (online),
25 November 2015 < https://www.reuters.com/investigates/special-report/eurozone-greece-shipping/>; See, eg,
Chris Isidore, ‘Elon Musk calls Elizabeth Warren 'Senator Karen' in fight over taxes’, CNN Business (online) (15
December 2021), <https://edition.cnn.com/2021/12/15/investing/elon-musk-elizabeth-warren-taxes/index.html>;
See, eg, Elizabeth Warren, ‘New Report from Senator Warren: Tax Dodgers: How Billionaire Corporations Avoid
Paying Taxes and How to Fix It (Press Releases, 18 NOVEMBER 2021) <
https://www.warren.senate.gov/newsroom/press-releases/new-report-from-senator-warren-tax-dodgers-how-
billionaire-corporations-avoid-paying-taxes-and-how-to-fix-it>.

2 OECD, ‘Consolidated Application Note: Guidance in Applying the 1998 Report to Preferential Tax Regimes’
(Report, 2004) [319] (‘OECD Consolidated Application Note’) < www.oecd.org/ctp/harmful/30901132.pdf>;
OECD, ‘Harmful Tax Competition: An Emerging Global Issue’ (Report, 1998) [95]-[96] (‘OECD 1998 Report’)
< http://dx.doi.org/10.1787/9789264162945-en>; See generally OECD, ‘Progress in Identifying and Eliminating
Harmful Tax Practices’ (Report, 2000) 24 (‘2000 Report’); Terence Dwyer, ‘Taxation: The Lost History’ (2014)
73(4) The American Journal of Economics and Sociology 664, 671; Clinton Alley and Duncan Bentley, ‘A
Remodelling of Adam Smith’s Tax Design Principles’ [2005] ePublications@bond 579, 590
<http://epublications.bond.edu.au/law_pubs/45>; Vito Tanzi and Howell H Zee, ‘Tax Policy for Emerging
Markets: Developing Countries’ (2000) 53(2) National Tax Journal 299, 300; Roy W Bahl and Richard M Bird,
“Tax Policy in Developing Countries: Looking Back and Forward’ (2008) 61(2) National Tax Journal 279, 284-
9; Michael A Livingston, ‘From Mumbai To Shanghai, with a Side Trip to Washington: China, India, and the
Future of Progressive Taxation in an Asian-Led World’ (2010) 11(2) Theoretical Inquiries in Law 539, 543;
Subhajit Basu, Global Perspectives on E-Commerce Taxation Law (Ashgate, 2007) 139; Miranda Stewart et al,
‘A stocktake of the tax system and directions for reform: five years after the Henry Review’ (Tax and Transfer
Policy Institute Report, Australian National University, February 2015) 151 - 154.

3 OECD Consolidated Application Note, above n 2, [319].

*Ibid.



the subject matter is inherently complex as it has an interdisciplinary nature, demonstrates
international and domestic law dimensions and entails competing State interests — among other

factors.®

Further, the shipping industry overall comprises many different role-players.® Entities in a
maritime cluster might carry on different business activities like ship navigation and crewing,
marine insurance, damage adjustment, brokerage, shipbuilding, and the commercial
employment of vessels.” Therefore, a relevant secondary enquiry is to identify the particular
role-players and business activities in the particular industry that should be eligible for special
tax treatment if and where, one is warranted. A related enquiry should assess whether shipping
income as a construct corresponds with the particular income-producing activities deserving of

concessional tax treatment.

It will be demonstrated that the main role-players primarily requiring special tax treatment are
shipowning and operating entities deriving shipping income as somewhat re-defined by the
thesis.® Their core business activities are generally executed to a significant degree on the high

seas offering both risks and rewards.® One such reward inherent to the international business

®ICS and WSC, ‘Treatment of Shipping in the UN Model Double Taxation Convention Between Developed and
Developing Countries’ (Communication to the United Nations Committee of Experts on International Cooperation
in Tax Matters, 2012) 4-7 <https://www.ics-shipping.org/wp-content/uploads/2021/02/2013-01-1CS-and-WSC-
Submission-on-Treatment-of-Shipping-in-the-UN-Modeal-Double-Taxation-Convention-Between-Developed-
and-Develo.pdf>; Commission communication C(2004) 43 — Community guidelines on State aid to maritime
transport [2004] OJ C 13/3, C13/3 - C13/5 (‘EU Framework’) <http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52004XC0117(01)&from=EN>.

61CS and WSC, above n 5, 4-7; EU Framework OJ C 13, 6- 7; Alan E Branch and Michael Robarts, Branch’s
Elements of Shipping (Routledge, 9™ ed, 2014) 290-291; Ira Breskin, The Business of Shipping (Cornell
Maritime Press, 9™ ed, 2018) 237.

7 State aid SA.33828 (2012/E, 2011/CP) — Tonnage tax scheme and other tax relieves provided in Law No 27 of
19 April 1975 as amended [18 Dec 2015] C(2015) 9019 final, 27, 37, 40 (‘EU/Greece Communication’) <
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA 33828 >.

81bid 40-1.

9 EU Framework OJ C 13, 3- 7; Communication from the Commission providing guidance on State aid to ship
management companies [2009] OJ C 132/6, 6 - 7 (‘EU Ship Management Communication”) <https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2009:132:0006:0009:EN:PDF>; Branch and Robarts, above
n 6, 459-60.



of carrying goods and passengers by sea is operating more easily around the constraints
imposed by States like territorial borders and domestic laws.*® Thus, the thesis will argue that
one of the inherent attributes supporting a special tax treatment is the capacity of the relevant
tax base to exhibit exceptional mobility.*! However, the unique mobility is not necessarily
produced from only one factor. The thesis will demonstrate that the mobility of the tax base
generally stems from several factors, including structuring shipping activities in different ways

to realise legitimate commercial objectives.

Thus, any attempt to approach the topic using an overly simplistic and one-dimensional
approach will be fraught with artificiality and have little utility for practice. Therefore, the
thesis will adopt a more holistic method, albeit within the constraints of the current project, by
considering the subject matter more broadly and from an interdisciplinary perspective in
establishing and evaluating the significant considerations underlying the taxation of shipping

income.

The primary objectives of the thesis are two-fold. Firstly, to develop a Model Analytical
Framework that will better inform the design of an optimal shipping tax regime. Secondly, to
identify and develop further, where appropriate, the optimum shipping tax regime.

Accordingly, the current project may be formulated into the following research question:

1.2  Research Question

What statutory formula should be utilised by States in their legal framework to tax the shipping

income of shipowning and ship operating entities at the domestic level that, firstly evidences

10 EU Framework OJ C 13, 3- 5; Branch and Robarts, above n 6, 293.
Uyhid.



the best alignment with the criteria of a good tax system in the twenty-first century, and that

secondly, overcomes the unique obstacles associated with taxing such entities?

The thesis in undertaking the prosecution of the research question will separate the analysis

into three main divisions:

1.2.1 Division I: Constructing the Model Analytical Framework

In the first division, as contained in chapters two and three, the thesis will critically consider
and develop further, where relevant, two analytical frameworks. The two frameworks will
constitute the two core components of the Model Analytical Framework (‘MAF).12 MAF will
be employed by the thesis together with any other significant considerations to design an
optimal shipping tax regime. As a caveat, it should be noted that chapter two is intended to
constitute only a limited study as it is primarily utilised by the thesis to establish a hypothesis.

This hypothesis forms an integral component of MAF.

Chapter two will critically identify, assess and develop further, where appropriate, the criteria
of a good tax system (‘the Smithian Framework’). Whilst chapter three will examine the
application of the 1998 OECD Framework assessing harmful tax practices and preferential
regimes, as updated by BEPS 5 (‘Action 5°) of the OECD/G20 BEPS Project (‘the Updated

1998 Framework’).13

12 Alley and Bentley, above n 2, 586; OECD, ‘OECD/G20 Base Erosion and Profit Shifting Project: Addressing
the Tax Challenges of the Digital Economy, ACTION 1’ (Final Report, 2015) 20-1(‘OECD BEPS Action 1°) <
http://dx.doi.org/10.1787/9789264241046-en>; OECD Consolidated Application Note, above n 2, 78 [284];
OECD 1998 Report, above n 2, 26-35.

13 OECD Consolidated Application Note, above n 2, 78 [284]; OECD, ‘OECD/G20 Base Erosion and Profit
Shifting Project: Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and
Substance, Action 5’ (Final Report, 2015) 19-23 (‘OECD BEPS Action 5’) <
http://dx.doi.org/10.1787/9789264241190-en>.



Division one addresses the following specific objectives:

e To identify, critically consider, and develop further, where appropriate, the
criteria of a good tax system as broadly endorsed by the G20 States in the 215
century

The modern criteria of a good tax system originate from the 1776 publication of Adam Smith
entitled The Wealth of Nations.** However, the Smithian Framework as a construct does not
exhibit an immutable set of factors.!® The Smithian Framework has demonstrated a degree of
variance over time in its different versions. This disparity and flexibility in its form is not
necessarily a flaw as it offers tax design projects both advantages and disadvantages.® Thus,
through the contributions of later works, the criteria of the Smithian Framework have, in

varying degrees, changed by adaptation, addition, and possibly even misattribution.!’

To begin with, chapter two will undertake the analysis of the Smithian Framework at a more
general level. Additionally, the thesis will consider certain features that may naturally be
incorporated into the Smithian Framework for better supporting the design of an optimum
shipping tax regime. In so doing, the thesis will examine the Smithian Framework’s primary
attributes as it is vital for establishing a Model Analytical Framework with components that

function harmoniously.

In chapter two, the first approach will involve identifying the criteria of the Smithian

Framework that are, in substance, common to both the original version and selected subsequent

14 Edwin Cannan (ed), An Inquiry into the Nature and Causes of the Wealth of Nations by Adam Smith
(Methuen, vol 11, 3 ed, 1922) 310; Alley and Bentley, above n 2, 586.

15 Alley and Bentley, above n 2, 582.

18 1bid.

1bid 586-7; James Mirrlees et al, Tax By Design (Oxford University Press, 2011) 22 (‘The Mirrlees Review’)
<https://www.ifs.org.uk/publications/5353>; Clifford W Cobb, ‘Editor’s Introduction & Chapter-by-Chapter
Summary and Commentary’ (2014) 73(4) The American Journal of Economics and Sociology 627, 631-2.



versions applied in specific tax design projects of selected G20 States. The main aim of the

enquiry is to identify a version of the Smithian Framework that is likely to garner the broad

support of the G20 States.

For approach one, the analysis will generally be structured as follows:

3)
b)

d)

€)

The original version of the Smithian Framework will briefly be considered.
Benchmarks will then be constructed for the criteria of the Smithian Framework that
are considered by the general literature as the common criteria across its different
versions.

The benchmarks will thereafter be assessed against the more recent versions of the
Smithian Framework as applied in selected G20 States. The said versions of the
following G20 States will be considered in varying degrees: Australia, Canada, China,
India, Japan, South Africa, the United Kingdom, and the United States of America. The
method for selecting the G20 States was somewhat random and is detailed more
explicitly in chapter two.

The criteria demonstrated to be substantively common across the different versions of
the Smithian Framework, as applied in the selected G20 States, will be treated here as
the general criteria of a good tax system as broadly endorsed by the G20 States in the
21% century.

As a secondary enquiry, the thesis will consider whether other criteria should be treated
as common criteria of the Smithian Framework as broadly endorsed by the G20 States

in the 21% century.



The thesis will utilise a second approach to validate and confirm the results of approach one
by briefly considering a recent version of the Smithian Framework employed by a relevant

international organisation.

a) Here consideration will be given to the version of the Smithian Framework employed
under Action One of the OECD/G20 Base Erosion and Profit Shifting Project (‘BEPS
1°).1 The OECD/G20 BEPS Project is, on the whole, especially relevant to the enquiry
as it expressly references the direct participation of the G20 States.'® Therefore, the
BEPS 1 version of the Smithian Framework may legitimately be treated as broadly
endorsed by the G20 States in the 21st century.? It may be applied as a reasonable

measure for verifying the results produced under approach one.

Further, the relevance of the BEPS 1 version of the Smithian Framework may also be
sourced in its subject matter as it evaluates taxes for digital activities.?* Digital activities
are ostensibly similar to shipping activities as both tax bases may demonstrate
mobility.?? However, their mobility is not necessarily the same.?® Thus, their
comparability as mobile tax bases will be explored briefly in chapter five.?
Nonetheless, any overlap in their mobility further supports the relevance of the BEPS

1 version.

18 OECD BEPS Action 1, above n 12, 20-1.

®OECD BEPS Action 1, above n 12, 17-18; OECD, What is BEPS? (2019) BEPS <
https://www.oecd.org/tax/beps/about/#history >; OECD BEPS Action 5, above n 13, 3, 61. ‘With the adoption of
the BEPS Action Plan (OECD, 2013), G20 countries joined the OECD countries on an equal footing in the FHTP
work’. : at 61.

20 |bid.

21 OECD BEPS Action 1, above n 12, 11, 19-22; 64.

22 |bid.

23 Department of the Environment, Transport and the Regions, UK Government, British shipping: Charting a
new course’ (DETR Paper, 1998) 16 (‘1998 DETR Report’); OECD BEPS Action 1, above n 12, 11, 64.

24 1bid.



e To critically evaluate the 1998 Framework as updated by BEPS 5 (‘The Updated
1998 Framework”)

The primary contribution of Action Five of the OECD/G20 Base Erosion and Profit Shifting
Project (‘BEPS 5’) to the 1998 Framework is enhancing the substantial activity and
transparency factors/criteria.?® The 1998 Framework is especially relevant to constructing a
Model Analytical Framework (‘MAF’) as it is specifically intended to examine shipping tax

regimes.?®

The 1998 Framework considers the distorting consequences of harmful tax competition arising
between States.?” The harmful tax competition forming its focus is from preferential tax
regimes enacted in sponsoring States applying to geographically mobile activities.? The OECD
has determined that particular activities of shipowners and ship operators constitute relevant
geographically mobile activities.?® Thus, shipping tax regimes are generally included within

the 1998 Framework s scope.*

In chapter three, the analysis will be structured as follows:

a) The thesis will rank the criteria of the Smithian Framework (as settled in chapter two)
in an order of priorities that firstly supports the design of an optimum shipping tax
regime, and secondly, complements the Updated 1998 Framework. As developed,
ranked, and applied in MAF, this particular version of the Smithian Framework will be

referred to as the Updated Smithian Framework (‘USF’).

25 OECD BEPS Action 5, above n 13, 19-23; OECD 1998 Report, above n 2, 26-35.

2 OECD Consolidated Application Note, above n 2, 86. ‘Application of factors in the 1998 Report to shipping
regimes.’

27 OECD BEPS Action 5, above n 13, 11-2; OECD Consolidated Application Note, above n 2, [316].

28 |bid.

2%0ECD Consolidated Application Note, above n 2, [316].

%0 Ibid 86.



b) The thesis will, in varying degrees, critically evaluate specific factors/criteria of the
Updated 1998 Framework that may better support the design of an optimum shipping
tax regime and, where appropriate, make recommendations.

c) The EU Framework that the EU applies to assess member States’ shipping tax regimes
will further be employed as a comparative tool, including briefly re-assessing shipping
income.®! The comparative analysis is intended to identify weaknesses in specific

constructs applied in the design of shipping tax regimes.

e To construct a Model Analytical Framework (‘MAF’) that assesses shipping tax
regimes more comprehensively and better supports the design of an optimum
shipping tax regime

The Updated Smithian Framework (‘USF’) and the Updated 1998 Framework will jointly
operate as the two main components of the Model Analytical Framework (‘MAF’). The thesis's
core aim is to construct a Model Analytical Framework to support the design of an optimal

shipping tax regime.

A crucial part of MAF’s construction is to establish how the individual frameworks are applied,
can be applied, and should be applied at the theoretical level and in practice. These preliminary
assessments may facilitate the identification of key benefits that may be carried forward and
preserved or deficiencies that may, where necessary, be remedied, in designing an optimal

shipping tax regime.

81 EU Framework OJ C 13, 3- 5.
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The thesis will utilise the Updated 1998 Framework as MAF’s dominant Framework. Thus,
the Updated Smithian Framework should yield to the Updated 1998 Framework where a
significant conflict arises. The significance of the Updated 1998 Framework is that non-
compliance with its primary factors may result in enacting shipping tax regimes domestically
that are illegitimate internationally.®?> Accordingly, the Updated 1998 Framework operates
somewhat like a set of minimum standards that should be complied with in designing an

optimum shipping tax regime.?

The main objective of MAF is to guide and instruct the design of an optimum shipping tax
regime for a sponsoring State. The thesis will demonstrate that the Updated Smithian
Framework provides a crucial contribution to MAF in this regard, albeit within the parameters

of the Updated 1998 Framework.

1.2.2 Division II: Sea Power as a Critical Policy Objective

The work in chapter four is fundamental to further justify the legitimacy of the USF's
construction, as developed in chapter two and prioritised in chapter three.3* The thesis will
demonstrate that sea power is an additional and critical underlying factor that justifies the
adoption of a special regime for taxing the shipping income of shipowning and ship operating

entities.

32 OECD BEPS Action 5, above n 13,3, 21; OECD, ‘OECD/G20 Base Erosion and Profit Shifting Project:
Harmful Tax Practices - 2018 Progress Report on Preferential Regimes, Inclusive Framework on BEPS, Action
5’ (Progress Report, 2019) 3, 13, 15 (‘2018 OECD Progress Report’) <
https://doi.org/10.1787/9789264311480-en >; OECD 1998 Report, above n 2, [95]-[96]; See generally 2000
Report, above n 2, 24.

3 1bid.

34 Cobb, above n 17, 648; Dwyer, above n 2, 764-9; K W Asprey and Ross Waite Parsons, ‘Full Report January
31 1975’ (Australian Commonwealth Taxation Review Committee, 31 January 1975) [3.25], [3.26] (‘Asprey
Review”); The Mirrlees Review, above n 17, 32.
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In 1999, Lord Alexander of Weedon, briefed by the British government, opined that sea power
is one of the more compelling grounds for adopting a unique design for a shipping tax regime.®
Alfred Thayer Mahan was a prominent academic and senior officer in the US Navy who made
a significant contribution to the study of sea power through his treatise entitled Influence of Sea
Power Upon History: 1660-1783.%% Mahan's particular conception of sea power is noteworthy

as it influenced the policy of former US administrations.®’

Accordingly, chapter four will examine sea power as a critical policy objective for designing a
shipping tax regime. The chapter will demonstrate that sea power should be assessed through
a registered and active merchant fleet and a naval fleet. The chapter will, chronologically,
consider the history of the British and American (‘USA’) merchant fleets in investigating the
legitimacy of promoting sea power in a shipping tax regime. Firstly, the relevance of the
American and British merchant fleets includes their rankings at different periods in recent
history as the largest active merchant fleets globally.®® Thus their significant size makes them
both reasonable case studies to determine the general conditions that support the development
of a robust merchant fleet. Secondly, Britain and the US demonstrated the most significant sea

power in recent history as they respectively enjoyed at different periods both the largest

3% Lord Robert Scott Alexander, ‘Independent Enquiry into a Tonnage Tax’ (A report by Lord Alexander of
Weedon QC, H M Treasury, 1999) 16 [49] — [50]; See generally Michael Asteris, ‘Merchant shipping: The
fourth arm of Defence?’ (1993) 138(2) The RUSI Journal 66, 70-71.

36 Christopher J McMahon, ‘The U.S. Merchant Marine: Back to the Future?” (2016) 69(1) Naval War College
Review 87, 91.

37 Paul Westermeyer, ‘A Brief Introduction to the History of Maritime Strategy’ in Paul Westermeyer (ed), The
Legacy of American Naval Power: Reinvigorating Maritime Strategic Thought - An Anthology (USMC, 2019) 3,
12.

38 Louise Butcher, ‘Shipping: UK policy’ (Standard Note: SN/BT/595; House of Commons Library; 23 February
2010) 2-4; Paul Westermeyer, ‘The Ascendance of American Maritime Power: A Historical Perspective
Culminating at Guadalcanal’ in Paul Westermeyer (ed), The Legacy of American Naval Power: Reinvigorating
Maritime Strategic Thought - An Anthology (USMC, 2019) 17, 19; McMahon, above n 36, 92-4; Asteris, above n
35, 67; See generally BBC History, WW2 People’s War: Timeline 1939 — 1945, Fact File: Merchant Navy (15
October 2014) < https://www.bbc.co.uk/history/ww2peopleswar/timeline/factfiles/nonflash/a6652091.shtml>;
Imperial War Museums, A Short History Of The Merchant Navy < https://www.iwm.org.uk/history/a-short-
history-of-the-merchant-navy >: “Britain's merchant fleet was the largest in the world during both world wars.’
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merchant and naval fleets globally.*® The chapter will submit that market forces should not be
allowed to determine the fate of a State’s merchant fleet as it is an essential factor of its sea

power.4

Chapter four will briefly consider specific legislative programmes of past British and American
administrations enacted to support and protect their respective merchant fleets. In so doing, the
chapter will demonstrate that a robust registered merchant fleet requires an appropriate level
of consistent or stable State support.** The chapter will demonstrate that State support may take
various forms, including applying a cabotage regime to specific sea routes, employing various
State subsidies and offering tax concessions.*? The chapter will demonstrate that one of the
leading factors contributing to the decline of a State’s registered and active merchant fleet is
high costs, including relatively high taxes and crewing costs.*® Chapter four will ultimately
establish that an optimal shipping tax regime has a vital role in facilitating a robust merchant

fleet and, in so doing, promoting a State’s sea power.

Chapter four will also briefly consider the rise of open registers. Open registers have generally
outperformed their more-traditional counterparts, such as the American and British ship
registers.** In particular, the chapter will briefly consider the two open registers that have

ranked as the largest two-ship registers in the first two decades of the 21% century.*®

% Ibid; George W Baer, ‘U.S. Naval Strategy 1890-1945> (1991) 44(1) Naval War College Review 6, 8.

40 See especially Asteris, above n 35, 67, 70-1; See especially Dwyer, above n 2, 764 [3.6].

41 Asteris, above n 35, 70-1; McMahon, above n 36, 97, 106.

“2 |bid.

43 Stelios Panagiotou and Helen Thanopoulou, ‘Tonnage Tax revisited: The case of Greece during a shipping
crisis and an economic crisis period’” (Working Paper, July 2019, Bank of Greece) 6-7; Alexander, above n 35, 3
[vi], 7 [8]; See also The Mirrlees Review, above n 17, 44-5.

4 See Table C; Alexander, above n 35, 8 [12]; McMahon, above n 36, 97.

45 See Table C; Francisco Piniella, Juan Ignacio Alcaide and Emilio Rodriguez-Diaz, ‘The Panama Ship
Registry: 1917-2017’ (2017) 77 Marine Policy 13, 13 - 5.
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Like previous works, ship registers will be ranked by considering their registered and active
merchant deadweight tonnage as a percentage of the corresponding global tonnage.*® Previous
works have favoured the measure as a more meaningful indicator of a State’s sea power as

expressed through merchant tonnage.*’

The thesis will demonstrate that the viability of a State’s registered and active merchant fleet
may depend on multiple factors. Therefore, the thesis will submit that State support should be
broadly conceptualised to manage the different factors effectively, requiring intervention.*®
However, by conceptualising State support broadly, an optimal shipping tax regime should be

designed to complement the other measures optimally.*®

The thesis will treat States as entities that essentially compete internationally. The treatment
is based on the observation that, despite increasing levels of globalisation, international State
collaboration, nonetheless, demonstrates a tendency to significantly break down under
particular global conditions, including emergencies and significant conflict.®® Thus, to the
extent that States operate in a competitive environment, sea power will remain a critical
concern for securing a State’s national security.®! Further, interstate competitiveness will be
established as an additional factor that may support the exceptional mobility of a merchant

fleet.

46 See especially Asteris, above n 35, 66-7, 70; See especially McMahon, above n 36, 104.

47 Ibid.

48 See, eg, McMahon, above n 36, 97.

49 Ibid.

%0 See, eg, McMahon, above n 36, 91, 101 -2, 104; See, eg, Amy Gunia, ‘How Coronavirus Is Exposing the
World’s Fragile Food Supply Chain — and Could Leave Millions Hungry’ Time Magazine (New York) 8 May
2020 <https://time.com/5820381/coronavirus-food-shortages-hunger/>; See, eg, Matina Stevis-Gridneff and
Monika Pronczuk, ‘E.U. Vaccine Shortages Snowball Into a Crisis’ The New York Times (New York) 27
January 2021 < https://www.nytimes.com/live/2021/01/27/world/covid-19-coronavirus>.

51 1bid.
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Chapter four will ultimately establish that the normal income tax regimes of the 20" century
and the tonnage tax regimes at the beginning of the 21% century have not adequately promoted
American and British sea power. Accordingly, the thesis will identify and develop an optimal
shipping tax regime in part two of chapter five. Such a regime is one that is more likely to
support the rejuvenation and expansion of a registered and active merchant fleet as a critical

factor of sea power.>

1.2.3 Division Ill: Formulating an Optimum Shipping Tax Regime

As contained largely in chapter five, the third division of the thesis is, broadly, divided into

two main parts. In addition, chapters six and seven constitute two further auxiliary parts.

1.23.1 Chapter Five’s Part One: General Considerations

Part one addresses the following specific objectives:

e To enhance the USF’s application further, where appropriate, for optimally
managing the tax base’s exceptional mobility and better-promoting sea power

The thesis primarily submits here that the USF should be applied to realise a super efficiency,

where appropriate, in designing and applying an optimum shipping tax regime.>

e To resolve weaknesses in taxing shipping income by adopting a holistic approach

The thesis adopts a systemic approach by treating shipping tax regimes as merely one

component of a more extensive system.>* Thus, the thesis adopts a holistic approach in

52 See especially Asteris, above n 35, 71; See especially McMahon, above n 36, 106.

53 See especially Dwyer, above n 2, 764; Asprey Review, above n 34, [3.25] - [3.26]; The Mirrlees Review,
above n 17, 32.

% The Mirrlees Review, above n 17, 2, 28, 35.
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evaluating the design of a shipping tax regime by considering the broader system for

optimally addressing weaknesses in raising taxes on shipping income.*

In particular, the thesis considers the critical interaction between the juridical connecting
factors, as one regime in the broader system, and a shipping tax regime as the other. The fine-
tuning of the juridical connecting factors are critically considered and advanced as a preferred

option for resolving substance-over-form concerns in taxing shipping income.

The preliminary solutions recommended for realising substance, more optimally, in shipping
taxation may also instruct the development of the substantial activity criterion, as applied by

the Updated 1998 Framework.>®

e Todesign a shipping tax regime as a component of a broader State support
programme

The thesis demonstrates that State support for the relevant role-players can materialise in
various ways.>’ Generally, the primary objective of State support is to ensure that a local ship
operator (and the like) can operate as a sustainable business despite aggressive foreign
competition and an exceptionally mobile tax base.>® The thesis will submit that the other
components of a broader state support programme may also be necessary to adequately
support a registered and active merchant fleet. Therefore, an optimal shipping tax regime

should be conceptualised as one that functions compatibly with any other components.>®

%5 Ibid 35 [2.2.1]; Neville Mitchell et al, ‘Review Of Corporate Tax Residency’ (A Report to the Treasurer,
Board of Taxation, July 2020) 9, 19, 34 (‘The Mitchell Review”)
<https://taxboard.gov.au/consultation/corporate-tax-residency-review>.

%6 The Mitchell Review, above n 55, 19, 42,

57 Asteris, above n 35, 70-1; McMahon, above n 36, 97, 106.

%8 Clarence G Morse, ‘A study of American Merchant Marine Legislation’ (1960) 25(1) Law

and Contemporary Problems 57, 63. <https://scholarship.law.duke.edu/lcp/vol25/iss1/5/>

%9 See, eg, McMahon, above n 36, 97: ‘tale of two fleets’.
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e To briefly compare digital services as a tax base with maritime transport
activities
The thesis will briefly consider specific features of the two industries for distinguishing them
from each other. The thesis will ultimately submit that maritime transport activities exhibit
much higher mobility as a tax base — among other considerations. In so doing, the thesis will
caution against simply applying fiscal solutions to the shipping context devised for other
mobile industries, like digital services, as they will not necessarily be relevant nor appropriate

for designing an optimum shipping tax regime.

1.2.3.2 Chapter Five’s Part Two: Identifying an Optimum Regime

Part two addresses the following specific objectives:

e To evaluate the different types of shipping tax regimes against the MAF

The tax literature categorises modern shipping tax regimes into the following four broad
categories: (1) tonnage tax regimes;®® (2) exemption regimes;®! (3) lifting tax or freight
regimes;? and (4) normal corporate tax regimes with or without special tax concessions.®® In

part two of chapter five, the thesis will critically evaluate the first three types of shipping tax

%HM Revenue & Customs, Tonnage Tax Manual, 19 July 2016 <https://www.gov.uk/hmrc-internal-
manuals/tonnage-tax-manual>; Janne Juusela, ‘Tonnage Tax Reform’, International Tax Review (online), 1
December 2009; ITR Correspondent, ‘Irish Tax Regime for Shipping Operations’, International Tax Review
(online), 20 March 2015.

b1es Nielson and Michele Brennan, Shipping Reform (Tax Incentives) Bill 2012 [and] Tax Laws Amendment
(Shipping Reform) Bill 2012, No 146 of 201112, 7 June 2012, 12; lan Farmer, ‘Australia: Tax Reform to Shipping
Industry’, International Tax Review (online), 1 April 2012; National Treasury of South Africa, Explanatory
Memorandum on the Taxation Laws Amendment Bill 2013, 24 October 2013 [5.6].

62 exisNexis, Silke on South African Income Tax (at SI 68, March 2021) [6.38] (‘Silke’); Australian Taxation
Office, Income Tax: The Scope of and Nature of Payments Falling within Section 129 of the Income Tax
Assessment Act 1936, TR2006/1, 8 March 2006.

8 See generally Alexander, above n 35, 10 [21].
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regimes.® An optimal shipping tax regime must vigorously promote efficiency and simplicity
as instructed by the USF. However, since the fourth regime generally tends to produce poorer
outcomes for promoting efficiency and simplicity, it is not considered in detail in chapter five.®
In justifying its unsuitability, part two of chapter five will detail specific disadvantages with
the fourth regime as assessed by previous research. However, the fourth regime is critically

examined to some extent in chapter four during the historical analysis of the 20" century.

An optimal shipping tax regime should promote the sea power of a sponsoring State as a critical
objective and be sensitive to the special mobility of the tax base.%® Thus, the chapter five
enquiry's primary objective is to identify a tax regime that will optimally protect the relevant
tax base and support its further development within the constraints of the Updated 1998
Framework.®” Since sea power is in part assessed by considering a State’s merchant fleet, a
State with a robust and expanding merchant fleet is more likely to demonstrate a more
substantial sea power than one whose fleet is in perpetual decline - all other things being

equal.%®

Thus, within the constraints of the present enquiry, chapter five assesses the first three types of
shipping tax regimes against the most relevant criteria of MAF. In undertaking this objective,
the thesis will consider the shipping tax regimes of the following selected States: Panama,
Liberia, Greece, The United Kingdom, Australia and South Africa - including China very

briefly. Both the Panamanian and Liberian regimes have been selected as their registered

5 It may be argued that the exemption regime (somewhat like the Dutch Tonnage Tax Model) is technically part
of the fourth regime. However, the thesis will treat it as a separate regime in structuring the paper.

6 1bid 10 [21], [23] — [24], 11 [26] - [27].

% Ibid 3 [vi], 7 [8], 8 [12], 16 [49] — [50]; Asteris, above n 35, 67, 70-1; McMahon, above n 36, 104, 106.

57 Dwyer, above n 2, 748; The Mirrlees Review, above n 17, 22; Panagiotou and Thanopoulou, above n 43, 6-7.
8 Alexander, above n 35, 16 [49] — [50]; Asteris, above n 35, 67, 70-1; McMahon, above n 36, 104, 106.
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merchant fleets have been ranked recently as the largest merchant fleets globally.®® The Greek
regime has been selected as a relevant example of a Greek tonnage tax model. Its relevance
may, to some degree, be associated with the success of the Greek ship register that has
demonstrated a better resilience in maintaining tonnage.”® The UK regime is also considered.
It is an example of the Dutch tonnage tax model, and its significance is also tied to the previous
ranking of the British fleet as the largest merchant fleet globally.”* Therefore, UK shipping
policy is insightful for designing an optimum shipping tax regime. Further, the Australian and
South African regimes are relevant as examples of exemption and freight or lifting tax

regimes.’?

e To briefly consider the State practice of utilising more than one shipping tax
regime at the domestic level

Ring-fencing issues as assessed by the Updated 1998 Framework will very briefly be

considered under this heading.”

e To propose a model that may be utilised as an optimum shipping tax regime

The thesis will identify and develop a model shipping tax regime that is essentially a hybrid.
It will incorporate complementary features of the Panamanian and Greek tonnage tax
regimes. The thesis will submit that such a hybrid regime is more likely to optimise

efficiency and simplicity, as instructed by the USF. Thus, the model regime should better

8 Piniella, Alcaide and Rodriguez-Diaz, above n 45, 13 — 5.

70 Peter Marlow and Kyriaki Mitroussi ‘EU Shipping Taxation: The Comparative Position of Greek Shipping’
(2008) 10 Maritime Economics & Logistics 185, 195; See Table C.

"1 Marlow and Mitroussi, above n 70, 195, 200; Butcher, above n 38, 2-4; Asteris, above n 35, 67; McMahon,
above n 36, 92 -3; See generally Imperial War Museums, above n 38.

2 Nielson and Brennan, above n 61, 12; National Treasury of South Africa, above n 61, [5.6]; Silke, above n 62,
[6.38], [6.56]; Micah Burch, ‘Australia’ in Guglielmo Maisto (ed), Taxation of Shipping and Air Transport in
Domestic Law, EU Law and Tax Treaties (IBFD, 2017) vol 15, 216.

73 See generally OECD 1998 Report, above n 2, 26 [62].
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manage the exceptional mobility innate to maritime transport activities and better promote the

sea power of a sponsoring State, as expressed through its registered merchant tonnage.

1.2.33 The OECD’s Proposed Two Pillar Solution

The third division of the thesis also includes two auxiliary parts in the form of chapter six and

chapter seven.

Chapter six briefly considers the OECD’s proposed two pillar solution. In particular, chapter
six is specifically concerned with the potential impact that this framework may have on a
model shipping tax regime, as recommended by the thesis. However, as a caveat, it should be
noted that, as at the time of writing this thesis, this proposed framework is, to some
significant extent, still a work in progress. In considering this additional framework, the
thesis further explores the basic corporate and business structures that are utilised in the

shipping industry.

Chapter seven provides a further summary of the conclusions of the thesis. It also contains

the contributions to knowledge and suggests areas of potential research.

1.3 Underpinning Legal Framework and Research Methodology

The English Shipping law will be the law generally applied by the thesis to consider shipping
contracts. It is selected due to its relevance and practical significance. It is commonly applied

in practice as the preferred law of the contract, and a significant volume of shipping business

20



is transacted through London.” Further, English law may be classified as a better-developed
shipping law than other legal systems.” Its advanced development may, in part, be attributed
to the former size of the English merchant fleet. It was once ranked as the largest fleet globally
for an extended period.”® Thus, the significant size of its merchant fleet necessitated the

development of a suitably advanced law to regulate it.77

Further, the research for the thesis is performed utilising a somewhat hybrid research method.
A doctrinal method is employed to the extent that the subject matter involves developing,
analysing, and constructing the law.”® The doctrinal method generally comprises of two
overarching steps, namely (1) locating legal sources to identify the current ‘objective reality’’®
and (2) constructing and assessing the texts.?° The first part of the method may be categorised

as a quantitative process and the second part as a qualitative process.5!

4 See generally EU/Greece Communication C(2015) 9019 final, 37; For example, more than a fifth (21%) of
international marine insurance premiums have at times been written through London, and around 40% of the
global chartering market has similarly occurred in London. Similarly, the UK has in the era before Brexit at times
accounted for around 9% of the world loan book in the sector and Lloyd’s Register of London has been ranked
the second largest ship classification society in the world making up 18% of the world’s fleet: at 37; See also
Julian Cooke et al, Voyage Charters (Informa, 4" ed, 2014) [1.27] - [1.49].

5 Hilton Staniland, ‘The Implementation of the Admiralty Jurisdiction Regulation Act In South Africa’ [1985]
Lloyd’s Maritime & Commercial Law Quarterly 462, 462 -3 [1]; See generally Hilton Staniland, ‘What is the
law to be applied to a charterparty dispute?’ (1992) 109(3) The South African Law Journal 528, 531-4; Hilton
Staniland, ‘Should Foreign Maritime Liens Be Recognised?’ (1991) 108 South African Law Journal 293, 298-9;
John Hare, Shipping Law & Admiralty Jurisdiction in South Africa (Juta, 2™ ed, 2009) 730-734; But see
Michael Wagener, ‘South African Admiralty and its English Origins-Will it Jump or Must it be Pushed?’ (2005)
36 Journal of Maritime Law & Commerce 61, 72.

78 1bid.

" 1bid.

"8 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal Research’ (2012)
17 Deakin Law Review 84, 118.

™ 1bid 110.

8 1hid.

8 1bid 116.
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The thesis will adopt a purposive approach to the construction of statutory law.8? A more
comprehensive set of contextual factors may legitimately be consulted within a purposive

approach, including the underlying historical factors and relevant policy objectives.®

Further, the thesis utilises the historical research method to some degree for investigating the

historical record, which includes:8

e The objective writing of history incorporates the narration and the interpretation of the
facts and the logical conclusions that may be drawn therefrom, based on historical facts
that are carefully selected from source materials with varying degrees of credibility. An
element of subjectivity is inherent to the research process as it includes the
interpretation of the historical facts by an author that value judgements and other
subjective factors may influence.

e The extent and quality of the source material are also essential in ascertaining an
accurate depiction of the historical facts. Establishing the credibility of a source is a
crucial component of the historical research method. Sources should ideally be credible,
reliable and historic.

e The systematic arrangement of the raw material and the final construction thereof
constitute the final two parts of the historical method involving synthetic operations

and the corresponding exposition thereof.

The thesis further utilises an economics research method to some degree in constructing

and applying MAF, which may include in varying degrees critically evaluating economic

8 Christo Botha, Statutory Interpretation: An Introduction for Students (Juta, 5 reprinted edition, 2013) 97 —
109; CCH, Australian Master Tax Guide Tax Year-End (65" ed, 2019) [1.350] (‘Master Tax Guide 2019’); R L
Deutsch et al, The Australian Tax Handbook (Thomson Reuters, 2018) [1-250]; Silke, above n 62, [2.1]; See
generally G E Devenish, Interpretation of Statutes (Juta, 1%t ed, 1992) 25 - 55.

8 bid.

8 K N Chitnis, Research Methodology in History (Atlantic, 1990) 1-3.
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theory that underpins relevant policy, data handling, estimation, inference, and

interpretation.®

8 See generally Mark Blaug, The Methodology of Economics: Or how economists explain (Cambridge, 2" ed,
1992) xii-xxviii; See generally Darren Grant, Methods of Economic Research: Craftsmanship and Credibility in

Applied Microeconomics (Springer, 2018) 1-7; Dinesh S Hegde (ed), Essays on Research Methodology
(Springer, 2015) 1-24.
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Chapter 2: Constructing the Updated Smithian
Framework (‘USF’)
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Chapter two will identify, critically assess and define the criteria of a good tax system at the
general level that is broadly accepted by the G20 States in the 21% century (from now on
referred to in this chapter as the “Smithian Framework™). As constructed here, the criteria of
the Smithian Framework will be prioritised in chapter three. The thesis will employ the
Updated Smithian Framework, as constructed and prioritised, to complement the other
mandatory criteria of the Updated 1998 Framework for constructing a Model Analytical
Framework.®® The thesis will ultimately use the Model Analytical Framework for designing an
optimal shipping tax regime. The construction of a Model Analytical Framework is an integral
and significant part of the work of this thesis. The first part of this chapter is orientated at
setting out a broad overview of the Smithian Framework to establish a conceptual basis for

anchoring the subsequent analysis.

2.1 Introduction

2.1.1 The Smithian Framework’s Nature

It is generally accepted that the Smithian Framework, as it exists in its prototypical form, was
first proposed in the celebrated work of Adam Smith entitled The Wealth of Nations.®’
However, previous research suggests that a good tax system as an idea predates Adam Smith

and may be traced back earlier to Confucius.®®

In considering the Smithian Framework, difficulties may be experienced with a lack of uniform

terminology.®® Inconsistencies with terminology may be identified when comparing the

8 OECD BEPS Action 5, above n 13, 19-23.

87 Cannan, above n 14, 310; Najeeb Memon, ‘Prioritizing Principles of a Good Tax System for Small Businesses
in Informal Economies’ (2010) 25 Australia Tax Forum 57, 67; Hanneke Du Preez, A Construction of the
Fundamental Principles of Taxation (PhD Thesis, University of Pretoria, 2015) 4-5, 211.

8 Du Preez, above n 87, 3, 52.

8 Alley and Bentley, above n 2, 582-3, 586; See also Cannan, above n 14, 310; John McLaren (ed), Advanced
Taxation Law: Cases Commentary and Questions (Thomson Reuters, 2015) [1.15]; The Mirrlees Review, above
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criteria of different versions.*® Different versions demonstrate different criteria.®* And even
where the criteria of different versions exhibit the same form, they are not necessarily the same
in substance.®?It, therefore, becomes essential to have clear and consistent terminology for

facilitating the identification of substantial differences in the criteria of the different versions.%

The Smithian Framework’s criteria have also been conceptualised as principles of policy in
contrast to legal principles.®* Previous works have referred to the criteria by different
denominations, including aims,%canons,®® checklist of desirable properties,® principles,®
criteria,®® characteristics,'® goals,’®* maxims,'% constraints,’®® values,'® objectives, and

outcomes.10°

In particular, one approach, the Alley and Bentley paradigm, conceptualises the criteria of the

Smithian Framework as the values of a tax system.1%® Thus, the criteria as values operate as

n 17, 22; Dennis Davis et al, ‘Macro Analysis of the Tax System and Inclusive Growth in South Africa: An
Analytical Framework for the Davis Tax Committee’ (Final Report, The Davis Tax Committee, 2016) 14, 82
(‘Davis Final Report”) < https://www.taxcom.org.za/library.html >; Canada, Royal Commission on Taxation,
The Use of the Tax System to Achieve Economic and Social Objectives (1966) vol 2, 4 (‘Carter Report’); Ken
Henry et al, ‘Australia’s Future Tax System: Report to the Treasurer, December 2009 (Consolidated Final
Report, Commonwealth of Australia, 2010) 17 (‘The Henry Review’) <www.taxreview.treasury.gov.au>.

% 1bid.

% 1bid.

%2 Henry Review, above n 89, 17; Donald J Rousslang, ‘Principles of Sound Tax Policy for Hawaii’ (Report
Prepared for the 2015-2017 Hawaii Tax Review Commission, 28 December 2017) 6, 8-9.

% Alley and Bentley, above n 2, 586-8; Memon, above n 87, 67.

% Alley and Bentley, above n 2, 586.

% Asprey Review, above n 34, [3.6].

% Alley and Bentley, above n 2, 586.

9 The Mirrlees Review, above n 17, 22; McLaren, above n 89, [1.15]; Alley and Bentley, above n 2, 586;
Memon, above n 87, 67; Graeme S Cooper, ‘An Optimal or Comprehensive Income Tax’ (1994) 22 Federal
Law Review 414, 420-1.

% Du Preez, above n 87, 3, 33; Memon, above n 87, 67; Alley and Bentley, above n 2, 581.

% Asprey Review, above n 34, [3.6]; Memon, above n 87, 67; Alley and Bentley, above n 2, 581.

100 Memon, above n 87, 67.

101 Carter Report, above n 89, 17; Ken Messere, Tax Policy in OECD Countries: Choices & Conflicts (IBFD
Publications, 1993) 110; Alley and Bentley, above n 2, 581; Cooper, above n 97, 420-2.

102 Cannan, above n 14, 310; Du Preez, above n 87, 3.

103 Cooper, above n 97, 420 -1.

104 Alley and Bentley, above n 2, 582.

105 The Mirrlees Review, above n 17, 22; Carter Report, above n 89, 17; Alley and Bentley, above n 2, 581.
106 Alley and Bentley, above n 2, 582-5; Memon, above n 87, 67.
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separate constructs from a tax system's purposes or ultimate objectives.!%” In contrast, The
Mirrlees Review conceptualises the criteria as the ultimate objectives of a tax system.%® Hence,

a discrepancy may exist between different works conceptualising the Smithian Framework.

However, discrepancies between different works might simply be a matter of the Smithian
Framework having the inherent capacity to take on different abstractions and forms depending
upon a particular enquiry's objectives. Thus, its criteria might, legitimately, serve as a tax
system's values and ultimate objectives. Notwithstanding the above, applying non-standardised

terminology may hinder the ability to draw easy comparisons between different works.'®

2.1.2  Subjective Factors

The value judgements of high-level decision-makers in governments, academics and think
tanks - among others - have been observed to influence the selection and development of the

O However, different decision-

criteria of the Smithian Framework’s different versions.!!
makers may subscribe to different ideologies and may be moved by different goals and

aspirations.'** Consequently, subjective factors may affect their value judgements and

107 1bid.

108The Mirrlees Review, above n 17, 22-3.

109 Alley and Bentley, above n 2, 581.

110 Messere, above n 101, 109; Alley and Bentley, above n 2, 581, 582; R A Musgrave, ‘The Carter Commission
Report’ (1968) 1(1) The Canadian Journal of Economics 159, 160-1; James R White, ‘Understanding the Tax
Reform Debate: Background, Criteria, & Questions’ (Report, United States Government Accountability Office,
September 2005) 4; Du Preez, above n 87, 5; See also The Mirrlees Review, above n 17, 36, 139; Graeme S
Cooper, ‘Themes and Issues in Tax Simplification’ (1993) 10 Australian Tax Forum 417 in Simon James (ed),
Taxation: Critical Perspectives on the World Economy (Routledge, 2002) 238; 263-5: where Cooper considers
the various participants in the tax reform process.

11 Ken Messere, Flip de Kam and Christopher Heady, Tax Policy: Theory and Practice in OECD Countries
(Oxford University Press, 1 ed, 2003) 16 [2.3.4], [2.3.5]; White, above n 110, 4-5; Alley and Bentley, above n
2,581, 582, 583; Stewart et al, above n 2, iv; Du Preez, above n 87, 5.
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decision-making, which may, in turn, influence the construction of a version of the Smithian

Framework.11?

Other external role-players that may indirectly participate in tax policy development, and thus
influence a version of the Smithian Framework, include lobbyists, promoting special interests,
and wealthy donors of political parties.!'® Therefore, external role-players may also introduce

subjectivity and irrationality into the tax development process.!*

Other subjective factors that may influence a version’s construction include an individual’s

broader psyche.™ Likewise, cultural factors should also not be discounted entirely.116

Further, the impact of international organisations, in whatever form, like the United Nations,

OECD, World Bank, WTO, and IMF, should not be underestimated.*’

Thus, it is reasonable to postulate that a version’s construction is affected, to some extent, by

a non-scientific methodology.!'® Accordingly, subjective factors appear to be responsible to

112 1pid.

113 Chris Evans, ‘Reflections on the Mirrlees Review: An Australasian Perspective’ (2011) 32(3) Fiscal Studies
375, 391-2; Paul Johnson and Gareth Myles, ‘The Mirrlees Review’ (2011) 32(3) Fiscal Studies 319, 323.

114 1pid.

115 Messere, above n 101, 109.

116 |_jvingston, above n 2, 546; Ania Loomba, Colonialism/ Postcolonialism: The New Critical Idiom
(Routledge, 3" ed, 2015) 62-3.

117 Dwyer, above n 2, 671; Alley and Bentley, above n 2, 590; Tanzi and Zee, above n 2, 300; Bahl and Bird,
above n 2, 284-9; Livingston, above n 2, 543; Basu below n 2, 139; Miranda Stewart, ‘Global Trajectories of
Tax Reform: The Discourse of Tax Reform in Developing and Transition Countries’ (2003) 44(1) Harvard
International Law Journal 139, 150 — 154: Stewart considers the influence of academics on tax reform projects
in developing and transitioning States.

118 Du Preez, above n 87, 4-6, 98; Herman Oliphant, ‘Facts, Opinions, and Value—Judgments’ (1932) 10 Texas
Law Review 127, 131; Alley and Bentley, above n 2, 584. Oliphant defines the scientific method as follows, ‘it
impersonalises the observation it seeks to the degree required by the particular purpose for which the results of
that observation are to be used.’
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some degree — whatever that is- for the variation exhibited by the different versions of the

Smithian Framework.11®

2.1.3  Objective Factors & Relevance

Tax systems are inherently dynamic, as evidenced by frequent statutory tax amendments.!2°
However, significant changes to tax policy appear to result from a plethora of objective factors,
including significant technological advances,'?* macroeconomic challenges,'?? the occurrence
of pandemics,'?%and significant changes in the social and demographic factors of a State.!?* In
particular, 21%-century tax systems demonstrate increasing adaptation to accelerated
globalisation'? and the widespread use of electronic transactions, including cryptocurrencies
and advances in artificial intelligence.'?® Previous research has identified that globalisation has
had significant consequences for domestic tax systems, including declining income tax rates
and dwindling tax bases.'?” Accordingly, 21%-century tax projects, like the BEPS project, have

been promoted, internationally, to protect domestic tax bases more adequately from base

119 Alley and Bentley, above n 2, 580, 582.

120 Business Council of Australia, The Future of Tax: Australia’s Current Tax System (September 2014) 11;
Alley and Bentley, above n 2, 580.

121 The Henry Review, above n 89, 11; Messere, de Kam and Heady, above n 111, 18 [2.3.9].

122 Messere, de Kam and Heady, above n 111, 16 [2.3.4].

123 Bert Hofman, ‘The Global Pandemic’ (2020) 16 Horizons: Journal of International Relations and
Sustainable Development 60, 66.

124The Henry Review, above n 89, 3,5; Messere, de Kam and Heady, above n 111, 18 [2.3.6]; Messere, above n
101, 27; Alley and Bentley, above n 2, 580; Bahl and Bird, above n 2, 289.

125 The Henry Review, above n 89, 8; Messere, de Kam and Heady, above n 111, 18 [2.3.9]; Alley and Bentley,
above n 2, 585; Business Council of Australia, above n 120, 3; Business Council of Australia, Realising Our
Full Potential: Tax Directions for a Transitioning Economy (March 2016) 3; Bahl and Bird, above n 2, 289;
Johnson and Myles, above n 113, 326-7.

126 Alley and Bentley, above n 2, 590; see generally Basu, above n 2, 1. See generally Ryan Abbott and Bret
Bogenschneider, ‘Should Robots Pay Taxes? Tax Policy in the Age of Automation’ (2018) 12 Harvard Law and
Policy Review 145, 150; See generally OECD BEPS Action 1, above n 12, 11-2, 44.

127 Messere, de Kam and Heady, above n 111, 3 [1.5]; Peter Egger, Sergey Nigai, Nora Strecker, ‘The impact of
globalisation on tax structures in OECD countries (21 May 2016) VoxEu.org: CEPR’s Policy Portal
<https://voxeu.org/article/too-much-globalisation-can-be-taxing> ; Johnson and Myles, above n 113, 326-7.
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erosion.*?® Consequently, objective factors appear to significantly influence tax policy,

including constructing a specific version of the Smithian Framework.?°

However, a striking attribute of the Smithian Framework is its enduring capacity to remain
relevant in the 21% century, despite it first being published in 1776.1% Its relevance has persisted
despite major societal and technological advances, including the corresponding evolution of
domestic tax systems.!3! Clear evidence of its continued relevance may be found in major 215

century tax-review projects of G20 States that continue to reference and develop it.}3

2.1.4  Whatis a Good Tax?

A good tax functions optimally.*** Optimal functioning may occur when a tax substantially
realises its underlying objectives within a particular environment as intended, while complying
with any relevant constraints.'* Previous research has submitted that the Smithian
Framework’s ultimate purpose is to assess a tax regime or system against the critical attributes
of a good tax.’®® Thus, a good tax regime ideally aligns perfectly with the Smithian
Framework’s criteria. However, the Smithian Framework may, to some degree, operate at

Pareto optimality.'3® Thus, applying the Smithian Framework in practice usually involves

128 OECD BEPS Action 1, above n 12, 11-2, 28; OECD BEPS Action 5, above n 13, 3, 11.

129 White, above n 110, 4-5; Du Preez, above n 87, 4-5; Messere, de Kam and Heady, above n 111, 12 [2.3], 18
[2.3.9]; The Henry Review, above n 89, 17; The Mirrlees Review, above n 17, 22-3.

130 Cannan, above n 14, 310.

131 Alley and Bentley, above n 2, 582.

132 Alley and Bentley, above n 2, 582.

133 |bid; See generally Cooper, above n 97, 414-7, 420.

134 Alley and Bentley, above n 2, 586; Memon, above n 87, 67; Cooper, above n 97, 417-22.

135 Du Preez, above n 87, 26, 33-4; Alley and Bentley, above n 2, 580, 586; The Mirrlees Review, above n 17,
21-2, 35.

136 Sean Ingham, Pareto-optimality: social sciences (2019) Encyclopedia Britannica <
https://www.britannica.com/topic/Pareto-optimality >; Dwyer, above n 2, 753; Alley and Bentley, above n 2,
582.
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balancing competing elements by prioritising Smithian criteria and underlying policy

objectives.

Taxes are said to have the following three broad underlying objectives or purposes -

particularly under the Alley and Bentley paradigm:**’

1) Financing State government activities.!3®

2) Advancing social purposes, like income and wealth redistribution and environmental
preservation.t%

3) Promoting economic objectives, like unemployment reduction and stimulating

economic growth. 14

2.1.5  Quasi Misalignments

A multiplicity of factors may hinder the achievement of underlying fiscal objectives, including
the substantive and procedural limitations imposed by a State’s legal framework and the
political and socioeconomic conditions prevailing in a State.*** The risk of competing policy
objectives may also increase by pursuing an increasing number in conditions like limited

resources. 42

137 Alley and Bentley, above n 2, 582-3; Carter Report, above n 89, 4. Cooper, above n 97, 417, 419; Brian
Galle, ‘Tax Fairness’ (2008) 65 Washington and Lee Law Review 1323, 1327.

138 Cooper, above n 97, 417-8; Vito Tanzi and Howell Zee, ‘Tax Policy for Developing Countries’ (2001) 27
Economic Issues 1, 1; Alley and Bentley, above n 2, 582-3; Carter Report, above n 89, 10; Asprey Review,
above n 34, [3.3]; The Henry Review, above n 89 ,17; James Mirrlees et al, ‘The Mirrlees Review: Conclusions
and Recommendations for Reform’ (2011) 32(3) Fiscal Studies 331, 331.

139 Cooper, above n 97, 418-20; Alley and Bentley, above n 2, 583, 585; See generally Kerrie L Unsworth, Sally
V Russel and Matthew C Davis, Is Dealing with Climate Change a Corporation’s Responsibility? A Social
Contract Perspective (18 August 2016) National Center for Biotechnology Information 2 <
https://www.ncbi.nIm.nih.gov/pmc/articles/PMC4988990/>; The Henry Review, above n 89, 17.

140 Cooper, above n 97, 419; Bahl and Bird, above n 2, 290; Alley and Bentley, above n 2, 583; Tanzi and Zee,
above n 138, 4.

141 Memon, above n 87, 67; Cooper, above n 97, 417-22; Evans, above n 113, 391-2; Johnson and Myles, above
n 113, 323.

142 Cooper, above n 97, 419; Alley and Bentley, above n 2, 583-5; Asprey Review, above n 34, [3.6]; The
Mirrlees Review, above n 17, 35-9; A misalignment is defined as a ‘bad or imperfect alignment; an instance of
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The occurrence of competing priorities may similarly be accommodated in the Smithian
Framework’s application as it may operate at Pareto optimality and demonstrate
misalignments.!*® Three types of misalignments may be identified.1** Firstly, an intra-systemic
misalignment is where two criteria operate in an inverse correlation within a specific context.1#°
Secondly, an inter-systemic misalignment is where a conflict arises between a tax
regime/system and a criterion.*® Thirdly, an intra-nuclear misalignment is where a criterion

has distinct constituent elements, and the individual elements can align differently.

In applying the Smithian Framework, the occurrence of misalignments allows a user to make
informed decisions about the merits of a specific policy.'*® Misalignments may be managed by
giving different Smithian criteria and their corresponding policy objectives different priorities
or weights.2#® Thus, criteria and objectives deemed less critical may be given lower priorities
in addressing misalignments.*>® The subordination of particular criteria and objectives may be

counted as part of the cost of prioritising others.t°!

Previous research has submitted that it is not practical to create, in advance, a standardised

hierarchy of Smithian criteria intended to have general application.’®® Instead, a specific

this.”: Oxford English Dictionary Online (Oxford University Press, March 2019) ‘misalignment’ (‘OED”).
Certain reports that develop a particular version of the Smithian Framework specifically reference the word
‘misalignment’. See Davis Final Report, above n 89, 35, 85.

143 Ingham, above n 136; Cobb, above n 17, 631-2; Dwyer, above n 2, 747-8, 753, 757, 955; Alley and Bentley,
above n 2, 582.

144 Asprey Review, above n 34, [3.6].

145 Carter Report, above n 89, 17; Memon, above n 87, 67; Alley and Bentley, above n 2, 582.

146 Alley and Bentley, above n 2, 582, 584; Stewart et al, above n 2, 2; Memon, above n 87, 67.

147 Asprey Review, above n 34, [3.6] — [3.15]; The Mirrlees Review, above n 17, 23, 34; The Henry Review,
above n 89, 80, 104; Evans, above n 113, 388; See generally Rousslang, above n 92, 8.

148 Alley and Bentley, above n 2, 582, 584-5.

149 Carter Report, above n 89, 17; Memon, above n 87, 58-9, 67; Alley and Bentley, above n 2, 582, 584-5.
150 1bid.

151 1bid.

152 Carter Report, above n 89, 17.
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ordering should be undertaken on a case-by-case basis as different tax design projects may
have unique policy objectives and priorities.’>® However, as an exception, specific Smithian
criteria may be treated as more critical than others in constructing a good tax. Their ordering
may be assumed to be of a higher priority by default.’>* A universal example may be the core

of the original Smithian certainty criterion.*>®

2.1.6 A Systemic Application

The Smithian Framework generally works best at assessing tax systems as a whole instead of
assessing individual regimes in isolation of the broader system.!®® Generally, individual
regimes do not operate independently but as integrated elements.®>” Thus, provided a system
promotes the full complement of Smithian criteria as intended, individual regimes may focus
on specific criteria to the detriment of others.*® Accordingly, not every good tax regime in a
system must promote all the Smithian criteria.*>

Thus, evaluating individual taxes is still an essential exercise in applying the Smithian
Framework as different tax bases are not equally successful at bearing a particular tax.®
Therefore, different bases may require taxes with different priorities and criteria mixes to make

them less likely to erode.

153 bid.

154 1bid.

155 Cannan, above n 14, 311; Carter Report, above n 89, 17; Alley and Bentley, above n 2, 600; Cooper, above n
97, 438, 442.

156 Asprey Review, above n 34, [3.2]; The Mirrlees Review, above n 17, 26; Johnson and Myles, above n 113,
320, 324; Mirrlees et al, above n 138, 333; Rousslang, above n 92, 5; Stewart et al, above n 2, 5.

157 The Mirrlees Review, above n 17, 26; Johnson and Myles, above n 113, 320, 324; Mirrlees et al, above n 138,
333.

138 Evans, above n 113, 385; Mirrlees et al, above n 138, 333; Johnson and Myles, above n 113, 324.

159 The Mirrlees Review, above n 17, 26; Johnson and Myles, above n 113, 320, 324; Mirrlees et al, above n 138,
333.

160 Cobb, above n 17, 627-8, 631-2, 646-7; Dwyer, above n 2, 664, 747-8, 794, 955; The Henry Review, above n
89, 39-40, 48, 51; Stewart et al, above n 2, 6, 21-2, 64-6; Evans, above n 113, 388; The Mirrlees Review, above
n 17, 22-3, 29-31.

161 The Henry Review, above n 89, 48, 51; Stewart et al, above n 2, 6, 21-2, 64-6; OECD BEPS Action 1, above
n 12, 20-1; Cobb, above n 17, 631-2; Dwyer, above n 2, 747-8.
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2.2 APPROACH ONE

The above theory will now be applied as a conceptual foundation to support the identification
and development of the Smithian criteria that may be treated as the criteria of a good tax system
that the G20 States broadly recognise in the 21% century. The first approach that the thesis will
employ is to identify the criteria, if any, that are common to both the original version and
selected subsequent versions of the Smithian Framework. Specific later versions that will be
considered include versions utilised in recent tax-reform projects in selected G20 States. The
thesis will treat the criteria identified as substantially common across the assessed versions as
the general criteria of a good tax system that the G20 States broadly recognise in the 21st

century.

The second approach applied to confirm the results for approach one will consider a recent

version of the Smithian Framework constructed by a relevant international organisation.
2.2.1 The Three Analytical Steps of Approach One

Approach one will be executed by performing the following three steps:

Firstly, the original Smithian Framework’s criteria will briefly be considered as a relevant

starting point. It constitutes the foundational work that is further developed or re-imagined by

later works.162

162 Alley and Bentley, above n 2, 586; Du Preez, above n 87, 5, 68, 78; The Mirrlees Review, above n 17, 22-3.
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The second and third steps are orientated on the following proposition, which is generally found
in the tax literature, and that submits that the following three criteria are standard across the

different Smithian versions:162

e Equity or Fairness.'%
e Simplicity.

e Efficiency.

The three criteria will be referred to here as the exemplars for ease of reference. The general
proposition about the prevalence of the exemplars may, however, be impugned to the extent
that it suffers from the following deficiencies:
(1) Particular works fail to cite authority for the proposition.1¢®
(2) The form or substance of one or more exemplars in one work does not necessarily match
the form or substance of the corresponding criteria in another work.
(3) Misconceptualisations may exist about the substance of one or more criteria as they

originally were constructed.*®’

Accordingly, the second and third analytical steps consider the above proposition's validity
concerning the exemplars’ prevalence. In particular, step two will establish a general construct

or model for each exemplar. The general construct will, roughly, be ascertained by applying

163 Anthony Stokes and Sarah Wright, ‘Does Australia Have A Good Income Tax System’ (2013) 12(5)
International Business & Economics Research Journal 533, 533; Bert Brys, Stephen Matthews and Jeffrey
Owens, ‘Tax Reform Trends in OECD Countries’ (Taxation Working Papers No 1, OECD, 2011) 15; Stewart et
al, above n 2, 1; Alley and Bentley, above n 2, 580; Memon, above n 87, 67; Du Preez, above n 87, 212;
Cooper, above n 97, 421; Chuen-mei Fan, ‘An International Perspective on Tax Reform Strategies’ (1991) 8
Australian Tax Forum 539, 540.

184 The term ‘fairness’ might be used as an alternative instead of equity because certain works: (1) Specifically
reference fairness; (2) Fairness is broader than equity or equality — see, eg, The Mirrlees Review, above n 17, 22-
3, 33-4; (3) Other works exclude equity in their Smithian Framework. See for example Cobb, above n 17, 631-2;
Dwyer, above n 2, 747-8.

165 Stokes and Wright, above n 163, 533; Brys, Matthews and Owens, above n 163, 15.

166 Alley and Bentley, above n 2, 581-2, 586-7; The Henry Review, above n 89, 17; Carter Report, above n 89,
7, 18-19; The Mirrlees Review, above n 17, 22-3.

167 Cobb, above n 17, 631-2; Dwyer, above n 2, 747-8.
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the attributes that the broader literature generally recognises as the essential constitution of a
relevant criterion. A criterion appearing in a publication will be determined relevant by
perusing its form and substance to assess whether it is legitimately comparable. The general
constructs as established will be referred to as the benchmarks. The thesis will use the
benchmarks:
(1) To serve as the essential conceptual basis for a criterion.
(2) To facilitate identifying, in step three, common criteria that are substantially the same,
even though particular versions of the Smithian Framework of selected States may

apply different forms for their criteria.

Step 2 is an essential exercise as terminology is not always applied consistently in this area of
research, which can be confusing, particularly for tax professionals that do not have an
economics background.'®® As a secondary enquiry for step 2, the thesis will consider, similarly,

whether any other criteria are common criteria.

Step 3 will involve comparing the benchmarks with the criteria of specific versions of the
Smithian Framework as applied in selected G20 States. Alternatively, the fiscal policy of
certain States will, roughly, be considered against the benchmarks. Further, step 3 will similarly
consider whether other criteria may be recognised as common across the particular versions

under review.

168 Alley and Bentley, above n 2, 581-2, 586-7; The Henry Review, above n 89, 17; Carter Report, above n 89,
7, 18-19; The Mirrlees Review, above n 17, 22-3.
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2.2.2  Step One: The Original Smithian Framework

The original Smithian Framework exhibits the following four criteria:'%°

i Equality
ii Certainty
iii Convenience of Payment

iv Economy in Collection

2.2.2.1 Equality - The Smithian Equivalent to Fiscal Fairness

The Smithian criterion of equality is quintessentially described as follows:

The subject of every state ought to contribute towards the support of the government, as
nearly as possible, in proportion to their respective abilities; that is, in proportion to the
revenue which they respectively enjoy under the protection of the state. ... In the observation

or neglect of this maxim consists, what is called equality or inequality of taxation. 17

Smith is conventionally understood as constructing his equality criterion by requiring an
appropriate correlation between tax capacity and tax liability.”* Therefore, an inherent
component of the equality criterion is the ability to pay.}’? Accordingly, convention

interprets the ability to pay as a concept orientated on affordability.*”®

189 Cannan, above n 14, 310; Dwyer, above n 2, 747-8; McLaren, above n 89, [1.15]; Alley and Bentley, above n
2, 586.

170 Cannan, above n 14, 310.

11 |bid; Musgrave, above n 110, 160-1. Du Preez, above n 87,68; Cooper, above n 97, 423; Alley and Bentley,
above n 2, 607; But see Dwyer, above n 2, 747; But see Cobb, above n 17, 627-8. Dwyer opines that convention
has interpreted the extract’s meaning out of context.

172 1bid.

173Cobb, above n 17, 627-8; Dwyer, above n 2, 747-8.
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2.2.2.2 Certainty and Its Absolute Priority in a Hierarchy of Criteria

The Smithian criterion of certainty requires taxes to be certain instead of being arbitrary.’
The certainty criterion is orientated on three core matters or elements, namely:

a) the due date of payment,

b) the available payment methods, and

c) the exact amount owing.!”

Smith opines that the above three elements should, absolutely, be objectively clear and plain
in designing a good tax.1’® The element under item c is arguably the most critical.X”” Thus,
the three core elements should be treated as inherent attributes of a good tax.1”® Accordingly,
they should automatically rank above the other Smithian criteria, including equality.!”® Smith
submits that a tax deficient in one or more of the three core elements may create opportunities

to incubate corruption and unfair practices and encourage tax avoidance and evasion.*8°

2.2.2.3 Smithian Equivalents for Simplicity and Efficiency

Convenience of Payment is a criterion matching the imposition of tax liability and tax
collection with a timing and method convenient to taxpayers.'®* The Economy in Collection
criterion requires the costs of a tax system (or regime) to be as negligible as is practicable and

in proportion to the benefit derived from it.8?

174Cannan, above n 14, 310.

15Cannan, above n 14, 310; McLaren, above n 89, [1.15].
176Cannan, above n 14, 310-1.

7 1bid 311.

178 |bid.

179 1bid.

180 1bid.

181 |bid 311; McLaren, above n 89, [1.15].

182 1bid.
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Smith opines that a tax system’s costs may be categorised into one of the following four

types: 18

a) High-remuneration demands arising from a tax that requires a large workforce which
is labour intensive.8* It may be observed that this particular cost is merely a specific
instance of administering a tax system. Accordingly, the category might be more
broadly re-constructed as administrative costs.'&

b) Interfering with taxpayers’ entrepreneurial efforts and reducing the capital available
for investment.*® It is submitted that this particular cost overlaps with the costs
associated with modern-day fiscal efficiency, as described further below.*®’

c) Imposing excessive penalties for wrongdoing by taxpayers, thereby erasing or
significantly diminishing capital and cancelling its corresponding benefits for the
economy. '8

d) Imposing frequent tax audits and other examinations on taxpayers, thereby exposing

them to unnecessary trouble, vexation and oppression.'® This particular cost is a

specific instance of taxpayers' compliance costs. 1%

Further, as Smith mentions vexation explicitly, it is submitted that Smith viewed compliance-
like costs as costs that are not necessarily only measurable in money directly.'®* Smith

explicitly states that ‘though vexation is not, strictly speaking, expense, it is certainly

183 Cannan, above n 14, 311-2.

184 1bid 311; Stewart et al, above n 2, 10-11.

185GStewart et al, above n 2, 10-11.

18 Cannan, above n 14, 311.

187 Alley and Bentley, above n 2, 592, 612, 616; See also Cooper, above n 97, 438, 441; The Mirrlees Review,
above n 17, 23, 29, 40-1; Evans, above n 113, 385; Mirrlees et al, above n 138, 333; Carter Report, above n 89,
8-9; Musgrave, above n 110, 171-2; AICPA Tax Division, ‘Tax Policy Concept Statement 1, Guiding principles
of good tax policy: A framework for evaluating tax proposals’ (Tax Policy Concept Statement; Association of
International Certified Professional Accountants, 2017) 5; The Henry Review, above n 89, 13, 73, 171-2, 176.
188 Cannan, above n 14, 311.

189 1bid 312; Stewart et al, above n 2, 10-11.

190 1hid.

191 Cannan, above n 14, 312.
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equivalent to the expense at which every man would be willing to redeem himself from it’.1%?

Therefore, the Smithian idea of administrative and compliance costs as more broadly
reconstructed, which are generally two sides of the same coin, may extend to costs that do not

necessarily sound in money directly.

It will be demonstrated below that all three exemplars are broadly and substantively present
in the original Smithian Framework. In particular, it will be demonstrated that equity
corresponds with the conventional understanding of Smithian equality.!®® Further, it will be
demonstrated that simplicity and efficiency broadly correspond with Convenience of
Payment and Economy in Collection.'® However, the original Smithian criteria might be
criticised as somewhat rudimentary or incomplete compared to the criteria of more recent

versions.19°

2.2.3  Step Two: Benchmarking the Exemplars

The thesis will now construct a benchmark for each exemplar as described above.

2.2.3.1 Benchmarking Equity

It has been said that ‘unless a tax system is generally accepted as fair, the fundamental
purpose of taxation is lost for if fairness is not considered relevant there are certainly simpler
means for the government to secure command over goods and services’.**® Thus, it is not

uncommon for a version of the Smithian Framework to incorporate a criterion that addresses

192 1pid.

193 Cobb, above n 17, 627-628, 631-2, 646-7; See generally Dwyer, above n 2, 747-8; Musgrave, above n 110,
160; Cannan, above n 14, 310; Asprey Review, above n 34, [3.7]; Du Preez, above n 87, 68; Alley and Bentley,
above n 2, 607; Cooper, above n 97, 423, 426; See also Rousslang, above n 92, 3.

194 Asprey Review, above n 34, [3.20]; See especially Alley and Bentley, above n 2, 592, 612, 616; See also
Cooper, above n 97, 438, 441; The Mirrlees Review, above n 17, 22-3, 29, 40-1.

195 The Mirrlees Review, above n 17, 22.

19 Carter Report, above n 89, 17.
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some level of fiscal fairness.'®” Such a criterion is usually called the criterion of equity.!%

However, other versions might refer to it as fairness or even the distributional outcome.*
Specific versions may also adopt a broader conceptualisation of fiscal fairness.?®® Equity as a
name is generally preferred over equality as fairness may require the unequal tax treatment of
persons.20t

Conventionally, equity is directed at establishing a fair division of the tax burden across a
State’s taxpayers.2%? Likewise, the concept also comprises two core abstractions: horizontal
and vertical equity.?®® Horizontality demands that persons that share similar circumstances
should be treated similarly.2%* Whilst verticality demands that persons that occupy different
circumstances should be treated differently.?® The abstractions are broadly mathematically
quantified in the literature as follows: For horizontality, persons with similar income levels
ought to incur similar tax liabilities; 2®® For verticality, persons with higher income levels

ought to incur higher tax liabilities.?®” Further, the two abstractions might be said to accord

with Smithian equality where they are underpinned by the ability to pay, which is orientated

197 Asprey Review, above n 34, [3.7]; Alley and Bentley, above n 2, 600, 603; Stokes and Wright, above n 163,
533; OED, above n 142, ‘equity’; Du Preez, above n 87, 160, 166; Carter Report, above n 89, 17, 19.

198 Alley and Bentley, above n 2, 586-7; Du Preez, above n 87, 161, 166; Cooper, above n 97, 437-8; The Henry
Review, above n 89, 17.

199 1pid; The Mirrlees Review, above n 17, 22.

200 The Mirrlees Review, above n 17, 22, 33-4.

201 Du Preez, above n 87, 161, 166; Cooper, above n 97, 437-8.

202 Carter Report, above n 89, 17, 19; Asprey Review, above n 34, [3.6]; Alley and Bentley, above n 2, 600; Du
Preez, above n 87, 160; Cobb, above n 17, 627-8; Dwyer, above n 2, 747-8.

203Rousslang, above n 92, 3; Asprey Review, above n 34, [3.7]; Stokes and Wright, above n 163, 533; Alley and
Bentley, above n 2, 601; see generally Du Preez, above n 87, 161. For a further discussion on whether
horizontality is an independent element: see heading 2.2.4.1.1

204 Asprey Review, above n 34, [3.7]; Alley and Bentley, above n 2, 601; See also Carter Report, above n 89, 10,
19; Du Preez, above n 87, 161-2, 166-7; See also Galle, above n 137, 1324; See generally The Mirrlees Review,
above n 17, 24; Rousslang, above n 92, 4; See also OECD BEPS Action 1, above n 12, 21.

2051 bid.

206Asprey Review, above n 34, [3.7]; Cannan, above n 14, 310; Stokes and Wright, above n 163, 533-4; See
generally Alley and Bentley, above n 2, 601; Du Preez, above n 87,161; Cooper, above n 97, 428, 436.

207 1hid.
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on affordability.?®® However, although generally supported, the ability to pay paradigm is not

universally supported.?%®

It is not necessarily a straightforward exercise to obtain a valid and objective account of
equity by legally (or otherwise) defining it and mathematically quantifying it.?!° Fairness is a
concept that may be complex and somewhat subjective.?!! It may be dynamic in time and
space.?'? Therefore, quantifying the ability to pay the tax through the lens of some form of
income may demonstrate certain deficiencies that limit an endeavour's capacity to promote
genuine fiscal fairness.?*3 A particular formulation of income, measured at specific points in
time, will not necessarily produce an accurate indicator of the actual economic reality of a
person.?* Moreover, the project of realising real fiscal fairness may be perceived as unfair,

impractical or even politically inexpedient.?%®

The Dwyer paradigm may provide an alternative theoretical basis for dispensing with or
subordinating equity (particularly equity abstracted vertically) in configuring a Smithian
Framework.?'® The Dwyer paradigm reimagines core aspects of the Smithian Framework

and, in so doing, removes various constraints imposed by the distributional outcome.?*’

208 Cobb, above n 17, 627-628, 631-2, 646-7; See generally Dwyer, above n 2, 747-8; Musgrave, above n 110,
160; Cannan, above n 14, 310; Asprey Review, above n 34, [3.7]; Du Preez, above n 87, 68; Alley and Bentley,
above n 2, 607; Cooper, above n 97, 423, 426; See also Rousslang, above n 92, 3

209 | bid.

210 Asprey Review, above n 34, [3.7-8]; Alley and Bentley, above n 2, 600, 604, 607; Stokes and Wright, above n
163, 357; See also Du Preez, above n 87,100, 161-2; Cooper, above n 97, 428, 437; The Mirrlees Review, above
n17,69-71.

211 |bid; Rousslang, above n 92, 2.

212 Carter Report, above n 89, 17; See generally Asprey Review, above n 34, [3.13].

213 Asprey Review, above n 34, [3.7-8]; Du Preez, above n 87,161; See also Alley and Bentley, above n 2, 604,
607; Cooper, above n 97, 427-8, 438; See also Louis Kaplow, ‘An Optimal Tax System’ (2011) 32(3) Fiscal
Studies 415, 417.

214 |bid.

215 Asprey Review, above n 34, [3.7-8]; Du Preez, above n 87,161, 164 180, 196-7: note the discussion on the
subjectivity that colours fairness and the social contract theory; Cooper, above n 97, 432; Evans, above n 113,
391; Rousslang, above n 92, 2.

216 Cobb, above n 17, 631-2; Dwyer, above n 2, 747-8.

27 1hid.

42



However, the Dwyer paradigm’s essential outcome is not necessarily unique. It is not
uncommon for some versions of the Smithian Framework to omit or subordinate equity as

abstracted vertically for assessing particular taxes.?'8

2.2.3.1.1 Reimagining the Ability to Pay Concept

Dwyer reconstructs the ability to pay concept by reorientating it substantively on protecting
tax bases.?!® Thus, the question becomes, does this ... tax tend to destroy or diminish the base
upon which it is levied???° In so doing, Dwyer reorientates it mainly on other aspects of fiscal
fairness, like tax neutrality, tax incidence and shifting. 2> However, this alternate
construction contradicts conventional wisdom for equity, which primarily focuses on
horizontality and verticality.??? The thesis will demonstrate that the Dwyer formulation can
still provide some degree of horizontality, where appropriate.??® Further, the Dwyer construct
may reduce Pareto optimality for the Smithian Framework to the extent that verticality,

operating in an inverse correlation with other criteria, is ignored.??*

Neutrality may simply be conceived at this point in the discussion as the attribute of not
influencing the behaviour of capital and labour.??> The discussion under the efficiency

benchmark will expand this.

218 OECD BEPS Action 1, above n 12, 20-1; The Henry Review, above n 89, 17-8, 25, 39-40; Evans, above n
113, 388.

219 Cobb, above n 17, 631-2; Dwyer, above n 2, 747-8.

220 |pid.

221 Dwyer, above n 2, 747- 8; See generally Stewart et al, above n 2, 4; The Mirrlees Review, above n 17, 27, 33-
4,

222 |bid.

223 See heading 2.2.4.1.1; See generally The Mirrlees Review, above n 17, 23, 29, 40-1.

224 Ingham, above n 136; Cobb, above n 17, 639; 648; Dwyer, above n 2, 681-2, 741, 747-8, 892-3; Alley and
Bentley, above n 2, 582.

25| bid; Cobb, above n 17, 646; 648; Dwyer, above n 2, 748, 752, 764, 774.
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Tax incidence is an economic concept that evaluates where the burden of taxation falls.?%® In
other words, who bears the actual financial brunt of the tax, irrespective of who is required to
discharge it legally???” Thus, a distinction needs to be made between economic incidence
(who bears the actual financial brunt), legal incidence (who, in law, is required to discharge
the liability) and the incidence as perceived by public opinion.??® They do not necessarily
always converge at one point in a system.??® Shifting is an economic concept that evaluates
the displaceability of the financial burden of a tax from one entity to another.?°

Therefore, as reimagined by Dwyer, neutrality may be conceptualised as the key abstraction
of the ability to pay (or -now-bear) paradigm.?*! Dwyer also argues in support of the

paradigm that its alternate construction accords better with what Smith envisaged.?*?

Thus, the ability to pay paradigm with a reorientated focus on protecting tax bases may be of
greater utility for designing taxes for mobile bases that demonstrate a higher risk of base
erosion.?*® Neutrality generally requires an inverse correlation between taxes/verticality and
base mobility.?** In other words, a tax base with more mobility should be subjected to less tax
to achieve the stamp of a good tax.2®® Thus, in designing specific taxes, considerations of

verticality should, generally, be ignored in applying this alternate formulation of the ability to

pay_236

226 See generally Davis Final Report, above n 89, 42, 87; See also The Mirrlees Review, above n 17, 27.
227 Stewart et al, above n 2, 4.

228 |bid; see generally OECD BEPS Action 1, above n 12, 22.

229 Stewart et al, above n 2, 4.

230 |pid.

21 Dwyer, above n 2, 747-8.

232 |bid.

233 Cobb, above n 17, 631, 648-9; Dwyer, above n 2, 667-8, 672, 703; 747-8, 751-2, 764, 768; 1998 DETR
Report, above n 23, 16.

234 Cobb, above n 17, 629, 631, 648; Dwyer, above n 2, 664, 667, 672-3, 728, 732-3, 747-8, 752, 764, 776, 908,
955.

235 |bid. See also the discussion under the efficiency benchmark.

236 Cobb, above n 17, 631-2; Dwyer, above n 2, 747-8.
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2.2.3.1.2  Closing Submissions

Despite any imperfections associated with a criterion of equity, there is still significant support
and political will in the 21% century, for awarding it a significant weighting, in prioritising the
Smithian Framework for a tax system as a whole.?*” However, any such weighting is to some
extent dictated by value judgements and other subjective factors.?®® Support for adopting a
preferential ordering for equity is also based on considerations like vertical equity positively
correlating with societal perceptions of fairness.?° The latter is, in turn, said to positively
correlate with higher tax compliance?*® and the health and longevity of a political and social

system.24!

Consequently, the thesis will orient the benchmarked equity criterion on Smithian equality as
constructed conventionally.?*? The criterion's essential core will comprise the ability to pay
paradigm as abstracted horizontally and vertically.?** Nonetheless, the Dwyer formulation of
the ability to pay provides a theoretical alternative for dispensing with verticality for taxes

applying to mobile bases like shipping income.

237 The Mirrlees Review, above n 17, 22-3; Carter Report, above n 89, 17; Alley and Bentley, above n 2, 600;
Cooper, above n 97, 438, 442; Musgrave, above n 110, 160.

238 Alley and Bentley, above n 2, 582.

239 Alley and Bentley, above n 2, 603, 606; Du Preez, above n 87,100; Carter Report, above n 89, 17, 19.

240 The Mirrlees Review, above n 17, 33; Davis Final Report, above n 89, 42, 65; Du Preez, above n 87, 137,
161; Alley and Bentley, above n 2, 606, 608.

241 Carter Report, above n 89, 17.

242 Cobb, above n 17, 627-8, 631-2; Dwyer, above n 2, 747-8.

243 OECD BEPS Action 1, above n 12, 21.
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2.2.3.2 Benchmarking Fiscal Simplicity

The underlying subject matter of a simplicity criterion, like the equity criterion, may be
complex.?** Therefore, establishing a standard or universal definition and a corresponding,

objective and accurate measurement for simplicity is not necessarily straightforward.?*°

2.2.3.2.1  The Costs Approach to a Criterion of Simplicity

Several versions of the Smithian Framework merely construct the simplicity criterion by
orientating it on a tax’s administrative and compliance costs.?*® Accordingly, the simplest tax
is, ideally, one where the administrative and compliance costs are nominal to non-existent when

measured against the total revenue produced by a tax.?*’

A perusal of the broader literature will demonstrate that an expansive definition of compliance
costs may be employed.?*® Compliance costs might generally cover any costs that a taxpayer
bears to comply with tax law obligations, including: any monetary expenses directly and
indirectly incurred over and above the primary tax liability; the time expended; the
psychological stress experienced; and the mental and physical effort required to discharge the

relevant tax law obligations satisfactorily.?4°

244 Asprey Review, above n 34, [3.19]; Cooper, above n 110, 240-2.

245 Alley and Bentley, above n 2, 614; See generally Cooper, above n 110, 241-2: where Cooper considers
various definitions of fiscal simplicity.

246 The Mirrlees Review, above n 17, 22; Asprey Review, above n 34, [3.20]; See also Cooper, above n 110, 238.
247 Asprey Review, above n 34, [3.20]; But see Cooper, above n 110, 247.

2483tewart et al, above n 2, 11; Alley and Bentley, above n 2, 611; Asprey Review, above n 34, [3.20]; The Henry
Review, above n 89, 169: The Henry Review defines compliance costs as, ‘expenses incurred in meeting the
requirements of legislation or regulations. Compliance costs include a wide range of monetary and non-
monetary costs’; See also generally Cooper, above n 110, 241-2, 260; At 241-2: where ‘effort’ and ‘level of
ease’ are included as relevant costs; William G Gale and Janet Holtzblatt, ‘The Role of Administrative Issues in
Tax Reform: Simplicity, Compliance and Administration’ (Draft Paper, December 2000) 3; White, above n 110,
45-7; ‘Compliance costs are borne by taxpayers and include the financial cost and time individuals and entities
spend complying with their tax obligations. This encompasses the costs of engaging tax agents and accountants
to assist with managing and planning tax affairs.”: Stewart et al, above n 2, 11.

249 1hid.
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The above formulation is comprehensive, including costs that do not necessarily sound in
money. 2°° What’s more, the expansive formulation comprises costs that would, generally, be
considered irrelevant under an income tax regime’s deduction formula - and the like.?>! For
example, private expenses and non-quantifiable items, which are generally not income tax-
deductible, may, nonetheless, fall within the concept's scope, like accounting for one’s effort

and time.2%2

It has been observed that compliance costs continue to constitute a significant issue
for taxpayers.?> Further, empirical evidence demonstrates that compliance costs can be
regressive.?>* Moreover, there is nothing new in adopting a broad and generous idea of
compliance costs. This expansive approach to them may be traced back to the original version

of the Smithian Framework, particularly the criterion of Economy in Collection, as considered

above.?5®

Likewise, administrative costs may, broadly, be defined as the costs incurred to design, operate,
manage, enforce, and update a tax system, including: processing tax returns and payments;
providing taxpayer assistance; auditing activities; and salary and infrastructure costs.?*

Further, there are grounds for including waste arising from inefficiencies.?’

250 Cooper, above n 110, 241; White, above n 110, 45-7.

251 Master Tax Guide 2019, above n 82, [11-550], [16-010], [16-040], [16-850]; See generally Gale and
Holtzblatt, above n 248, 3; But see Carter Report, above n 89, 12-13; But see Mirrlees et al, above n 138, 335.
252 | bid.

23Gtewart et al, above n 2, 11.

4Stewart et al, above n 2, 11.

25 Cannan, above n 14, 311-2.

2% Stewart et al, above n 2, 10; See especially White, above n 110, 49-52; Alley and Bentley, above n 2, 612;
Asprey Review, above n 34, [3.20]. For instance, operationally, a tax that is more labour intensive will generally
have higher administrative costs as an increased wage bill; Cooper, above n 110, 241-2: where administration
costs are conceptualised as including less effort to enforce and less resources to assist taxpayers to comply; Gale
and Holtzblatt, above n 248, 3; But see Rousslang, above n 92, 6-7; ‘Administration costs include the costs to
government of designing, operating and changing the tax system.” : Stewart et al, above n 2, 10.

257 Stewart et al, above n 2, 10; See generally Cooper, above n 110, 243.
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Thus, a simpler tax produces lower administrative and compliance costs in proportion to its
total revenue.?®® Under this particular formulation, simplicity may overlap with two specific
costs under Economy in Collection, among others - potentially.?>® Therefore, the modern

simplicity criterion may be a repackaging of Economy in Collection to some extent.?®

2.2.3.2.2  The Relationship between Simplicity and Certainty

As formulated on costs, the simplicity criterion shares a close and interrelated relationship with
the Smithian criterion of certainty.?®> A core aspect of Smith’s certainty criterion is the
requirement that the tax liability is objectively clear and plain.?%? Thus, where the tax liability
is less certain, one might expect increased compliance costs, like paying additional professional
fees, for obtaining the necessary expertise to overcome the uncertainty.?®®> An increase in
compliance costs due to a decrease in certainty will also decrease simplicity, where simplicity
is orientated on administrative and compliance costs.?®* Conversely, greater certainty may

correspond with lower administrative and compliance costs and, thus, greater simplicity.6®

2.2.3.2.3 A Narrower Formulation for a Criterion of Simplicity

Some versions of the Smithian Framework demonstrate a narrow construction for the

simplicity criterion.?®® Thus, for example, it may be orientated on the semantic formulation

258 Asprey Review, above n 34, [3.20]; Cooper, above n 110, 239.

259 Cooper, above n 110, 243; White, above n 110,45-7.

260 Firstly, under at least two of the four types of costs (namely, categories one and four) the Smithian model
covers costs that correspond with administrative and compliance costs. Secondly, Smithian costs, cover waste
and penalties, that likewise may correspond with a wider understanding of administrative and compliance costs.
261 Asprey Review, above n 34, [3.20]; Cooper, above n 110, 241-3; at 243 Cooper opines that the Smithian idea
of certainty may merely be an aspect of simplicity.

262 Cannan, above n 14, 310; Cooper, above n 110, 241-3.

263 Asprey Review, above n 34, [3.20]; Cooper, above n 110, 241-2.

264 1hid.

285Asprey Review, above n 34, [3.20]; Cooper, above n 110, 243, 268.

26 Alley and Bentley, above n 2, 597-8; Cooper, above n 110, 239.
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employed to express a tax rule.?” In other words, it might be directed at the understandability

of a tax rule.?%®

It has been suggested that ‘simplicity outlines the need for a tax law to be simple
so that taxpayers understand the rules and can comply with them correctly and in a cost-
efficient manner’.?®®  Nonetheless, by employing a costs approach for simplicity,

understandability can also be covered, albeit indirectly.”

Furthermore, simplicity formulated on the narrower subject matter of understandability may,
nonetheless, continue to have implications for a Smithian criterion of certainty.?’* For example,
it might be postulated that the more understandable something is, the more certain, it
becomes.?’2 However, it may prove challenging in law to consistently achieve an optimal
correlation between simplicity, which assesses understandability, and certainty.?”® It is
submitted that a positive correlation between simplicity, as formulated here, and certainty is
not necessarily absolute or guaranteed in all circumstances.?”* A law drafted broadly and

concisely may be more understandable but not universally certain.?”

Further, certainty is never guaranteed in attributing a legal meaning to a legal provision ex curia
- irrespective of its understandability.?’® The judiciary enjoys the final authority to transform a
legal rule from a general legal principle in abstract form into a specific and concrete one.?”’

Thus, the legislature is not required to cover every type of situation that a rule may encounter

267 Alley and Bentley, above n 2, 597, 612; Cooper, above n 110, 239-41, 255.

268 Cooper, above n 110, 241, 255.

269 Alley and Bentley, above n 2, 612, 614.

270 Alley and Bentley, above n 2, 597; Cooper, above n 110, 242,

271 Cooper, above n 110, 242-3, 255-6.

272 1bid.

273 Alley and Bentley, above n 2, 599.

274 1bid 610.

275 |bid 598-9; John F Avery Jones, ‘Tax Law Rules or Principles’ (1996) British Tax Review 580 in Simon
James (ed), Taxation: Critical Perspectives on the World Economy (Routledge, 2002) 275, 285-8; Cooper,
above n 110, 242, 244-5, 256.

276 Botha, above n 82, 161-2, 165; Cooper, above n 110, 243, 257-9; Alley and Bentley, above n 2, 598.
277 |bid.
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in advance.?’® Thus, they do not have to draft overly comprehensive legal rules.?’”® Nonetheless,
a situation may arise that warrants more comprehensive and certain rules to the detriment of
their understandability.?® Therefore, focusing primarily on understandability is not always

appropriate or of benefit.?8!

Therefore, orientating the simplicity criterion on costs avoids the enquiry becoming focused
slavishly on making rules understandable. This outcome is preferable, as it is not always
advantageous to promote understandability primarily.?®2 Thus, the costs approach may ensure
that the criterion has greater flexibility and utility.?8® Further, it might be artificial to adopt a

narrower formulation for a subject matter, like simplicity, with varying complexity.?84

2.2.3.3 A Distinct Certainty Criterion

Specific works treat simplicity and certainty as two different criteria to the extent that certainty
is focused on the rule-making process, whilst simplicity is orientated on administrative and
compliance costs.?®® However, an alternate approach identified in the literature is to house them
under one criterion.?® The advantage of the latter approach is that their close relationship may

make it prudent to consider them simultaneously.?®’

278 Botha, above n 82, 161-2; Cooper, above n 110, 257-8.

279 |bid.

280 Jones, above n 275, 285-8; Cooper, above n 110, 242, 244-5, 256; Alley and Bentley, above n 2, 598-9.
281 |hid.

282 |bid.

283 Alley and Bentley, above n 2, 597-8; Cooper, above n 110, 239-1, 243, 247.

284 Cooper, above n 110, 240-1.

25 Alley and Bentley, above n 2, 597-9.

286 Cooper, above n 110, 243.

27 Alley and Bentley, above n 2, 599.
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Notwithstanding the above, the thesis prefers treating them as two separate criteria for the
benchmarks. Firstly, Adam Smith stressed the fundamental and absolute importance of the core

attributes of Smithian certainty.?%

Secondly, specific issues may not receive appropriate
treatment by applying a costs approach to both criteria. Thirdly, specific concerns, like
transparency and stability, might be more naturally addressed under a separate certainty

criterion.28

Thus, as constructed here, the benchmark for certainty will primarily include the three core
matters of Smithian certainty as its essential minimum. Its scope will be particularised further
at the periphery, as required, by other secondary elements. The peripheral crystallisations

should ideally address secondary certainty concerns.?%

2.2.3.3.1  Final Submissions

In summary, the thesis prefers adopting a benchmark for the simplicity criterion that is
orientated broadly on administrative and compliance costs.?®* Further, the thesis favours

adopting a separate benchmarked criterion for certainty.2%?

288 Cannan, above n 14, 310-11.

289 |bid; White, above n 110, 45-9; Rousslang, above n 92, 8-9; The Henry Review, above n 89, 17; Fiscal Policy
Institute, ‘New York City Taxes— Trends, Impact and Priorities for Reform’ (Report, 13 January 2015) 9.
Other secondary elements for certainty may include: accountability; consistency; reliability and; dependability.
2% Cannan, above n 14, 310; Rousslang, above n 92, 8-9; Catherine Soanes and Angus Stevenson (eds), Concise
Oxford English Dictionary (Oxford University Press, 11" revised ed, 2006), 231; See also OED, above n 142,
‘certain’; White, above n 110, 45-8; Joyce Bigbee et al, ‘Principles of a High Quality State Revenue System’
(Fiscal Policy Report updated 4™ edition, National Conference of State Legislatures, June 2017) [principle 9]<
https://www.ncsl.org/research/fiscal-policy/principles-of-a-high-quality-state-revenue-system.aspx#foreword>.
As a caveat, the more populated with secondary elements a criterion becomes, the greater is the risk that one or
more elements might be overlooked or understated in any application. Therefore, a conservative approach is
preferable.

291 The costs approach to simplicity gives better recognition to the subject matter’s complex and multifaceted
attributes. The main goal that directs simplicity under a costs approach is costs reduction. A real benefit of the
costs approach is that it allows for simplicity to be pursued even where it would otherwise not be practical nor
prudent to do so if a narrow focus for the criterion was adopted.

292 The benchmark for certainty despite having greater specificity at the periphery, might be free of the necessity
to resolve priorities internally at the secondary level. The crystallised secondary elements all essentially promote
fiscal certainty.
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2.2.3.4 Benchmarking Fiscal Efficiency

It has, generally, been suggested that ‘economists define an efficient tax system as one that
meets revenue needs while minimising the distorting effects of taxes on private decisions to
work, save, consume and invest.’?®* Thus, efficiency may be constructed as a criterion that

analyses some form of waste generated by or associated with a tax system/regime.2%

2.2.3.4.1 A Specially Defined Focus

A unique focus should be established for a benchmarked efficiency criterion to avoid
duplicating subject matter for criteria. Noting that specific versions of the Smithian Framework
have applied the subject matter of the simplicity criterion as benchmarked as part of their

formula for their efficiency criterion.?®®

2.2.3.4.2  Neutrality

One option for constructing waste is to formulate neutrality in one of three ways: 2%

1) Firstly, to reference the interference/distortion that a tax has on the choices/behaviour
of capital and labour.
2) Secondly, to refer to a uniform tax treatment.

3) Thirdly, to reference both concepts - as appearing under items 1 and 2.

293 Stewart et al, above n 2, 4.

2% Asprey Review, above n 34, [3.24]; Du Preez, above n 87, 77.

2% Rousslang, above n 92, 6-8; White, above n 110, 45; Asprey Review, above n 34, [3.24].

29 gSee especially Alley and Bentley, above n 2, 592, 612, 616; See also Cooper, above n 97, 438, 441; The
Mirrlees Review, above n 17, 23, 29, 40-1; Evans, above n 113, 385; Mirrlees et al, above n 138, 333; Carter
Report, above n 89, 8-9; Musgrave, above n 110, 171-2; AICPA Tax Division, above n 187, 5; The Henry
Review, above n 89, 13, 73, 171-2, 176; ‘The [Carter] Report submits that ‘a tax structure designed to achieve
horizontal equity also achieves neutrality’: Musgrave, above n 110, 171. Therefore, neutrality constructed as
uniformity alone does not necessarily provide a sufficiently unique focus for efficiency.
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The thesis will adopt a broader approach for constructing its benchmark for efficiency.?®’ The
benchmarks are models intended to apply as general constructs that demonstrate a criterion's
essential essence as roughly recognised in the broader literature. Thus, where a tax regime does
not interfere with the economic choices/behaviour of taxpayers, it may be described as
efficient.?®® This particular attribute also appears as a cost for Smith’s original Economy in
Collection criterion.?®® In applying neutrality as adopted here, specific works promote item 1
300

(distortions) primarily, whilst item 2 (uniformity) is merely applied as a secondary factor.

The thesis will, likewise, adopt this application from now on.

2.2.3.4.3 A Basis for Adopting Neutrality as Constructed

As constructed, neutrality might be justified on several grounds, including a postulation that
assumes that taxpayers’ behaviour is generally directed at maximising productivity.3®* Hence,
neutrality violations may be justified where that assumption proves invalid, and any increase

in costs like a reducing tax base is considered warranted.3%

A further theoretical basis might be found in the work of Alley and Bentley.2* They advance
the argument that neutrality as uniformity is essential as it constitutes a foundational and

integral concept vis-a-vis the construct of comprehensive income.3%

297 Alley and Bentley, above n 2, 592, 612, 616; Cooper, above n 97, 438, 441; Musgrave, above n 110, 171;
The Mirrlees Review, above n 17, 23, 29, 40-1.

2% Asprey Review, above n 34, [3.24].

299 See the category b costs listed above. Also, Dwyer submits that Smith recognised a concept of neutrality as
‘the avoidance of a tax-induced wedge between price and cost ... [or what may be referred to as] tax-induced
distortions.”: Cobb, above n 17, 646- 8; Dwyer, above n 2, 748, 751-2, 764, 774.

300 See especially The Mirrlees Review, above n 17, 22-3, 29, 40-1.

301 Asprey Review, above n 34, [3.24]; Rousslang, above n 92, 10; But see Cooper, above n 97, 438, 441; See
generally The Mirrlees Review, above n 17, 29: it quantifies distortions using deadweight loss.

302 Asprey Review, above n 34, [3.25], [3.26].

303 I bid.

304 Alley and Bentley, above n 2, 592; Rousslang, above n 92, 10-11; Treasury, ‘Report on Australia’s Future
Tax System’ (Architecture of Australia’s Tax and Transfer System, Report No 6, Australian Commonwealth
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Likewise, Dwyer may provide a basis for promoting neutrality as constructed here. Asa critical
component of a good tax, Dwyer generally concentrates on minimising tax distortions to

protect tax bases.>%

2.2.3.4.4  Positive Anti-Neutrality

A tax system/regime may be employed for purposes other than revenue generation.®%® Thus,
the outcomes arising from a lack of neutrality should not be evaluated by merely considering
the revenue generation function. Tax design accepts as legitimate the abandoning of neutrality
(whether as minimising tax distortions or uniformity) to achieve other policy objectives

beneficial to the greater public good.3%’

However, deviations or exceptions to neutrality (or Positive Anti-Neutrality) should ideally be
applied within the confines of predetermined controls.3%® Otherwise, specific departures might
not be warranted as they cause unnecessary waste and insufficient advantage.>®® Relevant
controls may include: firstly, applying deviations as a tax design measure of last resort;
secondly, for a limited time; thirdly, to achieve clear, express, and quantifiable objectives; and

fourthly, as a measure that is subject to periodic review.*® Thus, good tax design generally

Government, 2008) 216 (‘Report No 6°); Cf M Govinda Rao, ‘The Tyranny of the Status Quo: The Challenge of
Reforming Indian Tax System’ (Preliminary draft of the paper presented at Twelfth India Policy Forum
Conference, New Delhi, 14-15 July 2015) 6; See generally Musgrave, above n 110, 160-2. Comprehensive
income may be employed for delineating and quantifying a tax base. The construct finds common utilisation in
tax design projects. The concept advocates that both consumption and net accretions to savings within a specific
time be taxed, and in so doing, it generally advances a taxation that is comprehensive and uniform. Thus,
uniformity is achieved by employing the same tax treatment irrespective of the receipt’s nature. Thus, it avoids
potential distortions from adopting different tax treatments for different receipts. See generally Cooper, above n
97, 414-15; Report No 6, above n 304, 216

305 Dwyer, above n 2, 747. See generally The Mirrlees Review, above n 17, 29.

308 Alley and Bentley, above n 2, 582-3; Carter Report, above n 89, 4. Cooper, above n 97, 417, 419.

307 Asprey Review, above n 34, [3.25], [3.26]; The Mirrlees Review, above n 17, 32.

308 1hid [3.26].

309 The Mirrlees Review, above n 17, 29, 32, 40-1.

310 Asprey Review, above n 34, [3.26].
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requires that taxes are constructed neutrally, and thus, more efficiently.3'! Nonetheless, as
considered below, Positive Anti-Neutrality as a tax design technique will be particularly

relevant for constructing an optimal shipping tax regime.

2.2.3.45 Final Submissions

Therefore, the benchmark for efficiency will promote the broader construction of neutrality, as

detailed above.

2.2.35 The Three Exemplars as Benchmarked

In summary, the simplicity and efficiency exemplars as benchmarked incorporate particular
components of the Smithian criterion of Economy in Collection in varying degrees. Thus, the
simplicity and efficiency benchmarks jointly accommodate the subject matters of the different
criteria under the original Smithian version, other than equality and certainty.3!? The equity
benchmark is orientated on the essential minimum of Smithian equality as conventionally
constructed. Furthermore, the thesis has adopted an approach that treats simplicity and certainty
as two different criteria, with the certainty benchmark incorporating the original Smithian

certainty core.

311 Asprey Review, above n 34, [3.26]; The Mirrlees Review, above n 17, 40-1.

312 Convenience of Payment requires the charging and collection of taxes to be performed at a time and via a
method convenient for taxpayers (See heading 2.2.2.3 above) Thus, it’s essentially a criterion focusing on
making it easier to discharge a tax liability. Where discharging a tax liability is easier, this should generally
register as a reduction in compliance costs. Therefore, Convenience of Payment may similarly be
accommodated by the simplicity benchmark.
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2.2.4  Step Three: Applying the Benchmarks

The thesis will now execute the third step. The assessment will consider whether the exemplars
as benchmarked are in substance present across selected versions of the Smithian Framework.
Recent versions of the Smithian Framework associated with selected G20 States will now be
considered. The purpose of the analysis is to assess the validity of the postulation that asserts
that the exemplars constitute the most common criteria across the different versions of the
Smithian Framework. The thesis will additionally assess at a secondary level whether any other

criteria may be classified as standard criteria, including the certainty criterion as benchmarked.

The thesis has somewhat randomly selected a sample of eight G20 States from a designated
list of States.3** The following G20 States will be considered: Australia, Canada, China, India,
Japan, South Africa, the United Kingdom, and the United States of America. The selection,
however, intentionally includes three States in Asia.3!* The latter States have been selected as
they have experienced significant economic growth in their post-World War Il and post-
colonial development. Accordingly, their tax policy is of specific interest to the present

enquiry, involving identifying a shipping tax regime that does not erode its tax base.*®> The

313 The designated list employed to select the States ranks them according to having the largest economies
globally. Focuseconomics, ‘The World's Top 10 Largest Economies’ (8 November 2018) <https://www.focus-
economics.com/blog/the-largest-economies-in-the-world>: The selected States were ranked as follows: (1)
USA,; (2) China; (3) Japan; (5) UK; (6) India, and; (10) Canada.

Despite neither appearing on the list, Australia and South Africa have also been selected as the thesis studies
their shipping tax regimes. The sample of States constitutes about 40% of the total number of G20 States.

314 | bid.

315 Yawei Zhang, ‘Individual Income Tax Reform and Wealth Redistribution in China’ (2014) 7(4) Journal of
Politics and Law 112, 112; Bert Brys et al, ‘“Tax Policy and Tax Reform in the People’s Republic of China’
(Taxation Working Paper No 18, OECD, 2013) 4, 6-7; Vasanthi Monsingh Peter, lan A Kerr and Michael
Thorpe, ‘Tax Policy in India’ (2002) 24(1) Asian Journal of Public Administration 111, 111, 116-7; Hiromitsu
Ishi, ‘Historical Background Of The Japanese Tax System’ (1988) 29(1) Hitotsubashi Journal of Economics
1,14; Hiroshi Kaneko, ‘The Japanese Income Tax System and the Disparity of Income and Wealth among
People in Japan’ (Paper presented at a Sho Sato Conference on Tax Law, Social Policy, and the Economy,
University of California, Berkeley, March 2009) 4; Fan, above n 163, 543, 549; Minoru Nakazato and J Mark
Ramseyer, ‘Tax Law Hiroshi Kaneko and the Transformation of Japanese Jurisprudence’ (2010) 58 The
American Journal of Comparative Law 721, 721, 724-5, 727; Stewart, above n 117, 158, 172, 186.
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thesis also prefers avoiding an exclusively Western-centric analysis in considering the

exemplars.3'®

The analysis under step three will be broken up into two parts: The first part will consider
roughly the broader tax policy of the selected Asian States. The second part will consider the
criteria of recent versions of the Smithian Framework associated with the remaining selected

G20 States.

The OECD has submitted that the exemplars, with particular reference to equity and simplicity,
have played a role in shaping the tax policy of the selected G20 States — among others.®!” The
underlying report also mentions a criterion of transparency.3'® Transparency is constructed as
a criterion that considers understandability regarding a tax system’s operation.!® Thus, as
packaged in the OECD report, the transparency criterion seems in substance to align with the
benchmarked certainty criterion, particularly at its peripheral level.3° The simplicity

benchmark may also address transparency where the analysis is cost orientated.

316 Stewart, above n 117, 149, 173-8.

317 Brys, Matthews and Owens, above n 163, 15.

318 |bid.

319 | bid.

320 The approach of the thesis may entail treating understandability issues under simplicity as benchmarked
where costs are relevant, and under the corresponding certainty criterion where it is not appropriate to directly
consider costs.
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2.24.1 Step Three Part One: The Asian States
2.2.4.11 Equity Reimagined Predominantly through Horizontality

Equity is broadly recognised in the literature as a critical criterion that assesses the fairness of
a tax system.>?! Stewart opines that the primary objective conventionally pursued through a
criterion of equity is a redistribution of income between the taxpayers of a State.®?? In
accomplishing this outcome, policymakers have generally allowed verticality to dominate the
criterion.®?® Accordingly, the classical approach to equity focuses exclusively or mainly on the
vertical abstraction.®?* Nonetheless, and despite some opposition, tax design projects do not
universally and equally promote the vertical abstraction.®?® Thus, horizontality, constructed as
an independent abstraction, may be promoted, where appropriate, above verticality, as an

option for addressing intra-systemic misalignments.3?

In designing an optimal shipping tax regime, a significant issue will be addressing the intra-
systemic misalignment arising between efficiency and verticality.*>’ Thus, the promotion of
the horizontal abstraction, and the corresponding subjugation of the vertical abstraction, may

allow for the benchmarked efficiency criterion to be applied more compatibly with equity.328

321 See generally Yuhua Qiao, ‘An Evaluation of China’s Tax System: Insights for Future Reform’ (2007) 4(1-2)
Chinese Public Administration Review 37, 37-8; Fan, above n 163, 540, 544; Regarding the philosophical
theories for equity, see generally Jean-Yves Duclos, ‘Innis Lecture: Equity and Equality’ (2006) 39(4) The
Canadian Journal of Economics 1073, 1086; See also Fan, above n 163, 544.

322 Stewart, above n 117, 185.

323 |bid.

324 Fan, above n 163, 544; Galle, above n 137, 1324-7; Stewart, above n 117, 171; But see Cobb, above n 17,
646-8; But see Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5.

325 Fan, above n 163, 544; Galle, above n 137,1325-8; Rousslang, above n 92, 3-5; Cobb, above n 17, 646-8;
Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5; Stewart, above n 117, 185.

326 Fan, above n 163, 539-40; 544; Rao, above n 304, 8; Rousslang, above n 92, 4; Cobb, above n 17, 646-8;
Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5.

327 Fan, above n 163, 540, 542, 544-5, 547.

328 | bid.

58



Thus, a tax design project may recognise equity as conventionally abstracted, to some degree,

whilst more optimally addressing a misalignment.32°

Suppose verticality was required as an absolute rule to dominate the equity criterion in all
circumstances. In that case, it might unnecessarily limit the range of fiscal outcomes that may
practically be achieved where a dominant promotion of equity is broadly required.>* Further,
as the Smithian Framework may operate to some degree at Pareto optimality, it may be complex
to address specific intra-systemic misalignments appropriately.®3! Notably, verticality may
reduce a tax’s efficiency by increasing its distortions.3*? Thus, although verticality is a critical
function for realising distributive fairness, it should not be applied religiously in constructing
all individual taxes.3*® Verticality may not affect different tax bases equally by progressively
increasing tax rates.®** Thus, good tax design generally establishes an inverse correlation
between base mobility and verticality for more mobile tax bases.®*® This rule of thumb is

particularly relevant for shipping tax regimes as shipping income may exhibit high mobility.3%

Hence, if horizontality is constructed as a distinct element, this may better align equity, as still
somewhat conventionally abstracted, with other Smithian criteria.®*” This horizontal

orientation is particularly relevant where efficiency is prioritised as a dominant criterion in

329 |bid.

330 The Mirrlees Review, above n 17, 22-3; Stewart et al, above n 2, 4-6; Fan, above n 163, 540-1, 544-5.

331 Ingham, above n 136; Dwyer, above n 2, 753; Alley and Bentley, above n 2, 582.

332 Stewart et al, above n 2, 4-6; Fan, above n 163, 540-1, 544-5; The Mirrlees Review, above n 17, 23.

333 The Mirrlees Review, above n 17, 22-3; The Henry Review, above n 89, 29-30; Dwyer, above n 2, 747-8,
892.

334 1bid.

335 Cobb, above n 17, 629, 631, 648; Dwyer, above n 2, 664, 667, 672-3, 728, 732-3, 747-8, 752, 764, 776, 908,
955.

336 1998 DETR Report, above n 23, 16; McMahon, above n 36, 104-6.

337 Cobb, above n 17, 627, 631-2; Dwyer, above n 2, 664, 747-8, 752; See generally Stewart et al, above n 2, 4.
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conditions where efficiency negatively correlates with verticality, like increasing base

mobility.3%

In particular, a harmonisation between equity and efficiency may be achieved as follows:

1. By recognising the independence of horizontality and allowing it to dominate the equity
criterion where appropriate.*°

2. By simultaneously diminishing verticality, either in whole or in part, as appropriate.34

3. Thus, equity’s primary emphasis is essentially orientated to fiscal uniformity.34

4. By accepting that the efficiency criterion is primarily focused on minimising tax
distortions. 342

5. By recognising that fiscal uniformity generally supports minimising tax distortions.34®

6. By accepting that a natural convergence may arise between efficiency and horizontality
to the extent that they both essentially promote an overlapping uniformity.>**

7. By promoting efficiency through uniformity, horizontality may also indirectly be

promoted. 34°

8. Thus, equity orientated on horizontality may align better with efficiency. 4

338 | bid.

339 The Mirrlees Review, above n 17, 33-41; 160; 162; Fan, above n 163, 544; Galle, above n 137,1325-8;
Rousslang, above n 92, 3-5; Cobb, above n 17, 646-8; Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5;
Stewart, above n 117, 185.

340 Ibid; The Mirrlees Review, above n 17, 22-3.

341 The Mirrlees Review, above n 17, 34; Alley and Bentley, above n 2, 592, 601; Cobb, above n 17, 631, 646;
Dwyer, above n 2, 747-8.

342 Cobb, above n 17, 631, 646-8, 650, 660; Dwyer, above n 2, 664, 667-8, 728, 747-8, 752, 764; The Mirrlees
Review, above n 17, 22-3, 40-1.

343 The Mirrlees Review, above n 17, 23, 34, 40-1; Alley and Bentley, above n 2, 592, 601; See generally
Musgrave, above n 110, 160-1; See generally Cooper, above n 97, 414-15; Cobb, above n 17, 631, 646-8, 650,
660; Dwyer, above n 2, 664, 667-8, 728, 747-8, 752, 764.

344 1bid.

35 The Mirrlees Review, above n 17, 23, 34, 40-1; Fan, above n 163, 540-2, 544-5, 547; Galle, above n
137,1325-8.

346 1bid.
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In support of the above approach, previous research submits that where tax design is focused
on income distribution, the focus of the equity criterion should be directed primarily on its
vertical abstraction.®*” However, if the tax aims to stimulate economic growth by, for example,
prioritising efficiency over equity, the focus of the equity criterion should primarily be on its

horizontal abstraction.34®

Severely or inappropriately taxing entities, including individuals, where base mobility is a
concern, can obstruct the inward flow of necessary skilled labour and capital into a State.3*°
This obstruction may negatively affect the economic growth of a State.®*° Thus, previous
research advises that a more horizontal tax with lower tax rates (among other things) may be
more optimal for stimulating economic growth by prioritising efficiency and subjugating
verticality to some degree.®! By adopting a more flexible approach to equity, policymakers
can still pursue equity, whilst simultaneously responding to issues like protecting and growing

particular tax bases.>?

Systemically prioritising efficiency over verticality has been recognised in varying degrees as

a legitimate tax design practice in the fiscal policy of the selected Asian States.®> Their recent

347 Fan, above n 163, 540-1, 544-5; But see Rao, above n 304, 8: ‘The general presumption is that ... direct
taxes should be designed to reduce inequalities and therefore, the traditional approach is to design highly
progressive personal income tax systems and levy high rates on corporate incomes. This has, however, come
into serious questioning.’

348 Fan, above n 163, 540-2, 544-5, 547; Rousslang, above n 92, 4-5; Galle, above n 137,1327-8; Cobb, above n
17, 646-8; Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5; Stewart et al, above n 2, 85-6.

349 Stewart et al, above n 2, 1, 4-6, 18, 25, 83; Fan, above n 163, 542-3; Rao, above n 304, 8.

350 1bid.

31 Fan, above n 163, 541, 546-9; Rousslang, above n 92, 4-5; Peng Zhan, Shi Li and Xiaojing Xu, ‘Personal
Income Tax Reform in China in 2018 and Its Impact on Income Distribution’ (2019) 27(3) China & World
Economy 25, 30; Rao, above n 304, 8.

352 Fan, above n 163, 544-5.

353 |bid 540-1, 543, 549; Stewart, above n 117, 150-1, 158, 172, 185-6; Zhang, above n 315, 112-3; Brys et al,
above n 315, 4, 6-7; Peter, Kerr and Thorpe, above n 315, 111, 116-7, 127; Ishi, above n 315, 14; Kaneko, above
n 315, 4; Nakazato and Ramseyer, above n 315, 721, 724-5, 727.
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economic history demonstrates a willingness to promote efficiency at the expense of verticality

to build (or build back) their economies.>*

2.2.4.1.1.1 China

In China, income tax design features elements geared towards introducing fairness.>* Some
academics opine that fiscal fairness is, however, restricted to taxing the income of Chinese
individuals.®®® However, there is also evidence that equity considerations have played some

role in designing other taxes in the Chinese system, like taxes on companies.’

For example, tax reform initiatives spanning several years have had a progressive effect in
eliminating the different tax treatments applied to different companies (or enterprises)
recognised in Chinese law. Tax differentiation occurred depending upon whether an entity was
state-owned (an SOE) versus private and local versus foreign.®® Thus, the different enterprises
are now subjected to a more uniform Chinese tax treatment. **° Applying a uniform tax

treatment introduces some horizontality in taxing enterprises.360

354 | bid

3% Zhang, above n 315, 112-3; Zhan, Li and Xu, above n 351, 25-6, 28

36 1bid; But see Qiao, above n 321, 42.

357 Wanda Tseng et al, ‘Economic Reform in China: A New Phase’ (Occasional Paper 114, IMF, 1994) kindle
location 815, 838-80, 956, 1057, 1065, 1067, 1075.

3%8 |bid; See generally State Taxation Administration of the People’s Republic of China, China Enterprise
Income Tax (EIT) (2019) < http://www.chinatax.gov.cn/eng/c101280/c5099666/content.html>; PWC Overview
of PRC Taxation System (2003-2019) <https://www.pwccn.com/en/services/tax/accounting-and-
payroll/overview-of-prc-taxation-system.html>

39 1bid.

30 1hid.
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Hence, the Chinese system demonstrates horizontality.*®* Additionally, the system employs
progressive tax rates for certain types of income.®®? Thus, the progressivity establishes some
verticality.®®® Accordingly, the benchmarked equity criterion has, on the whole, played some
influence in constructing the modern Chinese tax system.*®* However, the Chinese tax system
may be criticised as systemically favouring horizontality at verticality’s expense to achieve

particular policy objectives.3®

224.1.1.2 India

Similarly, there is evidence that tax policy in India has been designed by taking both horizontal
and vertical considerations into account as constructed conventionally.®®® For example, the

Kelkar Report explicitly references conventional horizontal and vertical equity repeatedly in

361 Zhan, Li and Xu, above n 351, 26-8, 31-4; Zhang, above n 315, 113, 118; See generally Qiao, above n 321,
42; See generally PWC, China, People's Republic of Individual - Taxes on Personal Income (28 June 2019)
<http:/taxsummaries.pwc.com/ID/Peoples-Republic-of-China-Individual - Taxes-on-personal-income>; See
generally Lee Burns and Richard Krever ‘Individual Income Tax’ in Victor T Thuronyi (ed), Tax Law Design
and Drafting (IMF, 1998) vol 2, 1: A schedular income tax is one in which separate taxes are imposed on
different categories of income.”’; Regarding the personal income tax regime, which employs a schedular tax
design, there is evidence that the Chinese regime may infringe somewhat upon horizontality. The tax rates vary
for the different types of income. This is particularly problematic in so far as the personal income tax regime in
China is viewed by certain academics as ‘the only viable tax that can narrow inequality.”: Zhan, Li and Xu,
below n 364, 28. The regime may be classified as a hybridised (or, what has been referred to, as a semi-dual)
system. It generally taxes different types of income differently, but selected types are grouped together under
specific constructs like comprehensive income, which are then taxed uniformly. See generally Brys et al, above
n 315, 37, 41-2°

362 Zhan, Li and Xu, above n 351, 26, 31-4; Zhang, above n 315, 113-4. State Taxation Administration of the
People’s Republic of China, Tax types (30 July 2019) There is evidence that vertical equity is somewhat
restricted, as it is, essentially, only applied to a limited number of income-types, and only a very limited number
of taxpayers are caught in the highest tax brackets. Therefore, although their comprehensive income category
(and business income, however it has lower tax rates) is taxed using progressive tax rates, other income streams,
like interest and dividends are taxed at a flat rate, such as, for example, 20%.

363 I bid.

364 Zhang, above n 315, 112-3; Zhan, Li and Xu, above n 351, 26-8.

385State Taxation Administration of the People’s Republic of China, Tax system <
http://www.chinatax.gov.cn/eng/c101270/c101271/c5094511/content.html>; Zhan, Li and Xu, above n 351, 30;
Zhang, above n 315,118; Qiao, above n 311, 44; Brys et al, above n 315, 13, 32, 42, 47.

366 vijay L Kelkar et al, Submission to Department of Finance and Company Affairs of India, Report of the Task
Force on Direct Taxes, December 2002, 4-6, 11, 23, 24, 69, 91, 102 (‘Kelkar Report’); Peter, Kerr and Thorpe,
above n 315, 113, 127.
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assessing the Indian tax system’s fairness.*®’ Hence, the benchmarked equity criterion has, as

a whole, also played varying roles at times in constructing the Indian tax system.

2.24.1.13 Japan

Equity, as benchmarked, has also influenced taxes in Japan.*®® After World War II, the
Japanese income tax system, first introduced in 1887, was replaced by an American-styled
regime. 3%° The latter regime prioritised equity.*° Further, recent publications of the Ministry
of Finance of Japan, including their Tax Commission, expressly reference three primary
criteria, including equity.®"* Hence, the equity benchmark has on occasion shaped the Japanese

tax system to some degree.

3671 bid. Specific Indian academics refer to the criterion of equity in their research when analysing the Indian tax
system. Rao, above n 304, 5, 8, 10; Peter, Kerr and Thorpe, above n 315, 113; Nishant Ghuge, ‘Indian Tax
Structure- An Analytical Perspective’ (2015) 3(9) International Journal in Management and Social Science 242,
246-7. There appears to be some support for favouring horizontality: Rao, above n 304, 5-8, 10; M Govinda
Rao, ‘Tax Reform in India: Achievements and Challenges’ (2000) 7(2) Asia-Pacific Development Journal 59,
60-1, 72; Kelkar Report, above n 348, 24, 66-7, 69, 75, 170; Peter, Kerr and Thorpe, above n 348, 111, 127

368 Kaneko, above n 315, 3-4; Fan, above n 163, 539-40, 543, 549; See generally Carl S Shoup, ‘Tax Reform in
Japan’ (1990) 7 Australian Tax Forum 411.

369 |bid; Stewart, above n 117, 149, 150-1, 179, 185; Nakazato and Ramseyer, above n 315, 724-5, 727; Ishi,
above n 315, 12-3.

370 bid.

371 Tax Bureau of the Japanese Ministry of Finance, Comprehensive Handbook of Japanese Taxes (2010) 4, 11,
14, 15 (‘Handbook of Japanese Taxes’); The Tax Commission (Japan), 4 Sustainable Tax System for Japan’s
Aging Society, midterm report (June 2003) 13, 14, 17, 20 (‘Japanese Tax Commission 2003 Report’); Ministry
of Finance Japan, Learn about the Significance and Role of Taxes (June 2018) 3 <
https://www.mof.go.jp/english/tax_policy/publication/tax008/index.htm>.
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2.2.4.1.2  Simplicity

22.4.1.2.1 China

A major Chinese modernisation project addressed tax administration, including reducing
administrative and compliance costs as conceptualised broadly.®”> The modernisation efforts
have included simplifying processes and structures by, for instance, reducing the number of
taxes®”® and brackets.>’* The latter changes should also favourably impact the corresponding

cost implications.®” Thus, as benchmarked, simplicity has moulded Chinese tax reform.

224122 India

The simplicity benchmarked criterion has, likewise, shaped Indian tax reform.3’® For instance,
the Kelkar Report recommended simplifying the structures and processes of the Indian tax
system,®”” which may be expected to reduce the related administrative and compliance costs.3’®

Further, the Kelkar report in specific instances promotes simplicity over equity for managing

372 John Brondolo and Zhiyong, Zhang, ‘Tax Administration Reform in China: Achievements, Challenges, and
Reform Priorities’ (Working Paper, IMF, 2016) 6-7, 9; At 6: ‘The overriding objective for the tax administration
reforms was to achieve sustainable increases in tax revenue by improving taxpayers’ compliance.” A wide
understanding of administration and compliance was represented, including their corresponding costs
implications, through factors like reducing time and increasing ease.

373 |bid 11.

374 Zhan, Li and Xu, above n 351, 35.

375 |bid; Brondolo and Zhang, above n 375, 11, 52-7; Qiao, above n 321, 43.

376 peter, Kerr and Thorpe, above n 315, 113, 115; Kelkar Report, above n 366, 5. ‘Our proposals to simplify
and enhance transparency of the tax system would thus in fact help individual taxpayers, by reducing their
compliance costs.’: at 5; See generally G Thimmaiah, ‘Tax Reform in India: An Evaluation’ (1994) 6(4) Journal
of Indian School of Political Economy 780, 781-2.

37Kelkar Report, above n 366, 5, 18, 21, 78, 79, 128, 210: One simplification example, among others, includes
removing the distinction between ‘ordinary residents’ and ‘residents’ for applying the Indian income tax system
on a world-wide basis.

378 |bid; For more recent recommendations on Indian tax administration, see generally Indian Tax
Administration Reform Commission of 2013 in Alastair Thomas et al, ‘Taxation and Investment in India’
(Economics Department Working Papers No 1397, OECD, 2017) 37-38.
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misalignments and references certainty.®”® Additionally, specific research papers by Indian
academics refer to simplicity in their analysis of the Indian tax system.%®° Thus, the

benchmarked simplicity criterion has played some role in Indian Tax reform.

224123 Japan

Likewise, the benchmarked simplicity criterion has influenced Japanese tax reform.%! Recent
publications of the Ministry of Finance of Japan, and their Tax Commission, expressly
reference simplicity.®? Their simplicity criterion has focused on simplifying the structures and
processes of their tax system and making it more understandable.®® It is submitted that the
simplicity and certainty benchmarks can jointly and appropriately accommodate these

objectives.®

379 Kelkar Report, above n 366, 104, 170, 226: This promotion may have, partly, been achieved by favouring the
horizontal abstraction in resolving intra-nuclear misalignments. An example being applying flat tax rates to
selected income types of particular entities instead of progressive tax rates. See at 104: The employment of a
less progressive tax by keeping tax brackets to a minimum and thereby making it more horizontal and less
progressive. Moreover, the Kelkar Report considers issues of certainty: at Ibid 15-6, 121, 140, 161-2. For
example, the Kelkar Report recommends the employment of an ‘all-in-one-go” approach to implementing
corporate tax reform in contrast to a phased-in or staggered approach. It is considered that the former approach
would have better outcomes for certainty.

380 peter, Kerr and Thorpe, above n 315, 113, 115; Rao, above n 304, 5-6, 8, 12; Rao, above n 367, 60-1; Ghuge,
above n 367, 246-7; See generally Alastair Thomas et al, ‘Taxation and Investment in India’ (Economics
Department Working Papers No 1397, OECD, 2017) 32, 37-8, 40.

381 Michael J O’Keefe, ‘Japanese Tax Law: A Canadian Perspective’ (1996) 20 Univ British Columbia Law
Review 401, 425.

382 Handbook of Japanese Taxes, above n 371, 4, 11, 14, 15; Japanese Tax Commission 2003 Report, above n
371, 9, 14; Ministry of Finance Japan, above n 371, 3.

383 1hid.

384 |bid. Certainty would consider matters that are not addressed directly through costs, as required by the
project, like understandability.
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2.2.4.1.3  Efficiency

22.4.1.3.1 China

Efficiency, as benchmarked, has played a significant role in shaping tax policy in China.®®® The
criterion is referred to primarily as neutrality in the relevant source material % Efficiency has
been one of the main drivers in designing the Chinese Enterprise Income Tax Law (EITL)®
A central objective of the EITL is to provide a neutral tax treatment, irrespective of whether
the entity is a domestic or foreign investment enterprise.3® The efficiency criterion has also

influenced other parts of the Chinese tax system.3®°

224132 India

Likewise, efficiency has played a role in guiding tax reform in India.>*® For example, the
Kelkar report recommended adopting a uniform tax treatment for financial instruments
irrespective of their maturities.®** This measure was intended to address the tax system's

interference with taxpayers' choices when selecting instruments with different maturities.3%

385 Antony Ting and Xiliang Ge, ‘China’s Enterprise Income Tax System: Policy Objectives and Key Design
Features’ (2014) 29 Australian Tax Forum 611, 613, 627; Qiao, above n 321, 43.

38 Ting and Ge, above n 385, 613: ‘The policy objective of neutrality dictates that ideally a tax system should
not interfere with a taxpayer’s decisions on allocation of resources. For instance, a tax system should not affect
business decision regarding the choice between different forms of business structure. Neutrality represents the
economic concept of efficiency which should guide the allocation of resources in a society to minimise
wastage’.

387 |bid; Regarding previous reforms see generally Wanda Tseng et al, above n 357.

388 Ting and Ge, above n 385, 613, 616.

389 Zhang, above n 315, 112; Zhan, Li and Xu, above n 351, 30; Qiao, above n 321, 43. Higher taxes on high-
income groups, like large business owners and scientific researchers may impact their contribution negatively
and therefore tax incentives (among other things) have been applied to reduce their impact. It has been roughly
observed in the thesis that the personal income tax system in China favours horizontality to some significant
degree. This preference may support a greater systemic emphasis on efficiency.

3% Kelkar Report, above n 366, 3, 93; See also Peter, Kerr and Thorpe, above n 315, 113, 114-5; Rao, above n
367, 60-1, 64, 72; Rao, above n 304, 5-6, 8, 9; Thimmaiah, above n 376, 781: The Chelliah Report applied
efficiency as one of its guiding criteria.

391 Kelkar Report, above n 366, 93.

392 1hid.
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224.133  Japan

Efficiency has also played a prominent role in specific tax-reform initiatives in Japan.>®3

After World War Il, the Japanese gradually modified the American-styled income tax
regime.3** The effect of the Japanese modification was to give priority to efficiency over equity
systemically.3® A primary objective for adopting the modified prioritisation was stimulating
economic growth.3*® Further, recent publications of the Japanese Ministry of Finance, and their

Tax Commission, have also referenced neutrality as a key criterion.®®’

2.2.4.1.4  In Summary

The brief assessment roughly demonstrates the following for the three Asian States under

review:

e Firstly, all three benchmarked exemplars (and the certainty benchmark) have played
some role in constructing their taxes.
e Secondly, on occasion, their fiscal policy demonstrates a practice to prioritise efficiency

over verticality.3%®

3% Ishi, above n 315, 14; Kaneko, above n 315, 4; Fan, above n 163, 543, 549; Nakazato and Ramseyer, above n
315,721, 724-5, 727.

3%4Kaneko, above n 315, 4; Fan, above n 163, 543, 549; Stewart, above n 117, 149, 150-1, 158, 172, 179, 185-6;
Nakazato and Ramseyer, above n 315, 721, 724-5, 727; Ishi, above n 315, 12-4.

3% 1bid.

3% |bid.

397 Handbook of Japanese Taxes, above n 371, 4, 11, 14, 15, 17; Japanese Tax Commission 2003 Report, above
n 371, 6,7, 9, 13, 14; Ministry of Finance Japan, above n 371, 3. The Japanese criterion of neutrality
corresponds roughly with the benchmarked criterion of efficiency.

3% Julie Cassidy, Man Hung Alvin Cheng ‘Reshaping the Financial Regulatory Framework in China: Improving
the Individual Income Tax on Securities Trading’ (2016) 6(1) Journal of Chinese Tax and Policy 2, 3-4, 16-7;
Adrian Sawyer, ‘Individual Income Tax Reform in China: Reflections on New Zealand’s Experience’ (2016)
6(1) Journal of Chinese Tax and Policy 53, 79-80.
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2.2.4.2 Part Two of Step Three: Assessing Selected Versions

The thesis will now briefly consider the criteria mix of recent versions of the Smithian
Framework associated with the following G20 States: Australia; South Africa; the United

Kingdom; Canada; and the United States of America.

2.2.4.21 The Australian Version

The Henry Review is a recent major tax review project that updated the Australian version of
the Smithian Framework.3®® The updated Australian version comprises the following

criteria; 4%

i Equity

ii Efficiency

iii Simplicity

iv Sustainability

% Policy Consistency

From a quick perusal of the form of the criteria, it seems apparent that the exemplars are
included within the full complement.® However, the critical issue is whether the substance of

the relevant criteria matches the substance of the corresponding benchmarks.

3% The Henry Review, above n 89, 17; Stewart et al, above n 2, 1; Business Council of Australia, above n 120,
11. The last major review in Australia predating The Henry Review, considering the criteria of the Australian
version was the Asprey Review, above n 34.

400 The Henry Review, above n 89, 17; Stewart et al, above n 2, 1; Evans, above n 113, 388; Du Preez, above n
87, 75-6; See generally Alley and Bentley, above n 2, 586-8.

401 The Henry Review, above n 89, 17. See items i, ii and iii here above.
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2242.1.1 Equity

It is submitted that the Australian equity criterion tracks the benchmark.*%? It is underpinned
by the ability to pay and quantified by a conventional measure of income formulated on a
somewhat comprehensive basis.*®® The conventional abstractions of equity are present.*®
However, verticality has primarily been limited to taxing individuals.*®> Further, The Henry
Review considers that it may sometimes be better to preserve minor degrees of inequity for
individual regimes, where appropriate, to realise systemic simplicity better.*® Like a
significantly inequitable one, a complex system can expose individuals with less economic
power to undue hardship and prejudice.*®” However, The Henry Review reaffirms the

importance of equity as a critical criterion.%®

402 |bid 17, 29; Stewart et al, above n 2, 6.

403 The Henry Review, above n 89, 17, 23, 24, 25-6, 30, 32, 42, 80; Stewart et al, above n 2, 3-4, 6-7, 9;
‘personal income, assessed on a more comprehensive base.’: at 26; Nonetheless, and despite any express
statements that might suggest otherwise, it may be incorrect to hold that The Henry Review applies verticality
exclusively to individuals. For example, it proposes an expansion of tax concessions for small business entities,
and in so doing, it may apply some form of verticality there.

404 The Henry Review, above n 89, 17, 16, 17, 30, 80, 173, 177; Stewart et al, above n 2, 6-7. Verticality finds
concrete expression in their proposals. An example includes advocating for individual tax rates to be
progressive (albeit reduced in number).

405 The Henry Review, above n 89, 16, 25-6, 29, 37, 40; Evans, above n 113, 388; Stewart et al, above n 2, 6-8;
See generally Carter Report, above n 89, 11; See also Mirrlees et al, above n 138, 334-5. Express
acknowledgement for the proposition may be found in the following quotation: ‘The personal tax structure
should be the sole means of delivering progressivity in the tax system’: at 29. The Carter Report opines that the
ability to pay is generally restricted to personal income tax. Thus, vertical equity and wealth redistribution
cannot, generally speaking, be achieved by employing other taxes, like sales tax and corporate income taxes.

406 The Henry Review, above n 89, viii (4.4), xix; 15-6, 21, 29, 30-1, 80; For instance, express acknowledgement
for the proposition may be found in the following quotations: ‘All FBT exemptions should be reviewed to
determine their continuing appropriateness, and consideration should be given to excluding fringe benefits from
tax where the costs of compliance outweigh equity and tax integrity considerations’: at 30; ‘Policy settings
should be coherent and reflect a greater emphasis on simplicity and transparency than is presently evident : at
16; ‘Significant among the causes of complexity are the pursuit of finely calibrated equity and efficiency
outcomes’ : at 21.

407 1hid.

408 The Henry Review, above n 89, 29.
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224.2.1.2 Simplicity

The updated Australian version locates administrative and compliance costs under
efficiency.*® Thus, its simplicity criterion ostensibly concentrates on two other aspects.**
Firstly, it focuses on making a tax system easier to understand; and secondly, it focuses on
simplifying matters of compliance.*!! However, the above two aspects may have indirect
implications for administrative and compliance costs.**? Thus, they may be accommodated by

the simplicity benchmark.

In particular, The Henry Review recommends making the structures and processes less
complex.**® This initiative is intended to increase understandability.*** Thus, increases in
understandability may produce decreases in relevant costs.**> Subject matters not orientated
directly on administrative and compliance costs may, where appropriate, be directly

accommodated by the certainty benchmark.

Further, The Henry Review promotes a more dominant ranking for simplicity.*!® The
favourable ranking includes considerations like technological advances that may allow

simplicity to be more easily realised.*!’

409 |bid 17; See also Rousslang, above n 92, 6.

410 The Henry Review, above n 89, 17.

411 Ibid 2, 17, 21.

412 |bid; Stewart et al, above n 2, 9-10.

413 The Henry Review, above n 89, 80, 104; Evans, above n 113, 388; See generally Rousslang, above n 92, 8.
414 The Henry Review, above n 89, 29-30, 80, 104. For example, The Henry Review recommends that a larger
zero percent tax-bracket be applied as a tax-free threshold as it is simpler to understand. Moreover, as an
example of simplicity in process, The Henry Review recommends that reporting obligations be aligned with
natural existing records and information systems.

415 |bid; Evans, above n 113, 388; See generally Rousslang, above n 92, 8.

416 The Henry Review, above n 89, 16, 21, 24.

47 1bid 11, 15, 24, 30-1, 69, 71; Stewart et al, above n 2, 11-2.
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2.24.2.1.3 Efficiency

The Henry Review adopts neutrality as a core element of its efficiency criterion that is generally
equivalent in its construction to the benchmarked criterion.*!® Under the Australian version,
neutrality addresses economic efficiency and distortions.**® The Henry Review provides the
following definition for efficiency, including economic efficiency:*%°
Efficiency means making the best use of resources. Technical or productive efficiency means producing
as many goods and services as possible from a given set of inputs. Allocative or economic efficiency

means putting productive resources (like labour, land, or capital) to their highest-value use and

distributing goods and services to consumers in a way that best satisfies consumer needs and wants.

Distortions are defined as follows:*!

Any action or thing that reduces economic efficiency. Distortions generally arise when private action
(such as price-fixing by a cartel), or public action (such as a tax imposed by government), changes an

individual’s or firm’s behaviour.

The Henry Review observes that different taxes may have different efficiency implications.*??
In particular, corporate taxes may generate more significant distortions because of greater
capital mobility.*?® The mobility may be supported by various factors, including globalisation
and technological advances.*?* The Henry Review adopts a pragmatic approach to corporate
income tax.*?® The Henry Review submits that high and uncompetitive corporate tax rates may

be fiscally inefficient.#?®¢ They may stifle economic activity by discouraging investment and

418 The Henry Review, above n 89, 17.

419 1bid vii, 13, 73, 171-2, 176; Stewart et al, above n 2, 4.

420 The Henry Review, above n 89, 171.

421 1bid 170.

422 |bid 13, 17, 18, 25, 39-40, 48-9, 51; Stewart et al, above n 2, 6.

423 The Henry Review, above n 89, 18, 39-40; Stewart et al, above n 2, 21-2, 64-6.
424 Stewart et al, above n 2, 21-2, 64-6.

425 The Henry Review, above n 89, 17-8, 25, 39-40; Evans, above n 113, 388.

426 | bid.
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entrepreneurial efforts, which are generally more mobile.*?” The Henry Review submits that
corporate income tax may have the most significant adverse effect on economic growth.*28
Therefore, as one of its recommendations, The Henry Review suggests a re-adjustment
downwards of the corporate income-tax rates to make them more competitive than other States
and thus, less fiscally-inefficient.*?° Further, The Henry Review notes that policy instability

may increase uncertainty and waste by reducing economic efficiency.*

22.4.2.1.4 Sustainability and Policy Consistency

The Henry Review’s version contains sustainability and policy consistency as additional
criteria.*3! Sustainability assesses the structural durability and flexibility of a system by

assessing how well it: 432

e Firstly, meets the primary purposes of revenue generation and environmental
sustainability, despite functioning within a dynamic environment (including policy
fluidity).

e Secondly, adjusts to changing circumstances without infringing the efficiency and

equity criteria.
The criterion of policy consistency essentially focuses on constructing a tax system that:*33

o Firstly, comprises fiscal rules that are overall in harmony systemically.

427 |bid.

428 The Henry Review, above n 89, 18, 39-40; Stewart et al, above n 2, 6.

429 The Henry Review, above n 89, 39-40; Stewart et al, above n 2, 6; Evans, above n 113, 388.

430 The Henry Review, above n 89, 17.

431 bid.

432 |bid; Stewart et al, above n 2, 1, 9, 22. ‘[Sustainability] includes the ability for tax revenues to be
sustainable and to recover in the face of external shocks.’: Stewart et al, above n 2, 9.

433 The Henry Review, above n 89, 17.
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e Secondly, has purposes that are aligned with the objectives of a State’s government,

without prejudicing the raising of revenue.

Policy consistency is merely a peripheral crystallisation of the benchmarked certainty
criterion.*®* The extent that a tax system aligns with certainty would depend partly upon the

consistency of its fiscal policy.*®

2.2.4.2.1.5 Benchmarking Sustainability

The sustainability criterion might be treated as a unique criterion covering a different subject
matter. However, the Australian criterion may demonstrate a somewhat narrower construction.
Key purposes underlying a system may extend beyond revenue generation and environmental
preservation.*®® Thus, the thesis will reformulate the criterion more broadly in benchmarking
it.

The benchmark for sustainability will evaluate the structural durability, reliability and

flexibility of a system by assessing the extent that it:

e Firstly, meet its primary purposes, including revenue generation, despite functioning
within a dynamic environment (including policy fluidity).
e Secondly, adjusts to changing circumstances without infringing the Smithian

Framework's criteria, particularly the top priorities.

434 Stewart et al, above n 2, 9: ‘Dramatic swings of policy direction generate significant uncertainty for

individuals and businesses, and this may undermine economic prosperity.’
435 | bid.
436 Cooper, above n 97, 418-20; Alley and Bentley, above n 2, 583, 585.
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2.2.4.2.1.6 Final Submissions

Equity, simplicity and efficiency as constructed by The Henry Review correspond with the joint
subject matters of the exemplars as benchmarked. Thus, the benchmarked exemplars are
substantively present in the updated Australian version. The certainty benchmark is also
substantively present and a unique criterion of sustainability. The thesis more broadly

reconstructs the latter as a further benchmark.

2.2.4.2.2  The South African Version

The South African version of the Smithian Framework was revisited in the Davis Report.**’

The Davis Report applies the following criteria for assessing South African taxes:*3

e Efficiency (Economic and Administrative)
e Equity, Fairness
e Transparency and Certainty

e Flexibility / Buoyancy

From a perusal of the underlying report, all three benchmarked exemplars and the benchmarked
criteria of certainty and sustainability may be established as substantively present.**® The South
African efficiency criterion, somewhat like its Australian counterpart, appears to cover the
subject matters of both the efficiency and simplicity benchmarks.**° Buoyancy corresponds

with the benchmarked sustainability criterion, as both criteria broadly assess a

437 Davis Final Report, above n 89, 14; Dennis Davis et al, ‘Macro Analysis of the Tax System and Inclusive
Growth in South Africa: An Analytical Framework for The Davis Tax Committee’ (Executive Summary of the
Final Report, The Davis Tax Committee, 2016) 4-6 (‘Davis Report Executive Summary’) <
https://www.taxcom.org.za/library.html >.

438 Davis Final Report, above n 89, 14, 24, 82-4, 95; But see Davis Report Executive Summary, above n 437, 2,
4-8; But see Du Preez, above n 87, 76.

4% Davis Final Report, above n 89, 14, 82.

440 Davis Final Report, above n 89, 82; The Henry Review, above n 89, 17.
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regime’s/system’s ability to realise its purposes.**! Thus, although the South African version
somewhat borrows from The Mirrlees Review (‘the UK version’), it also incorporates aspects
present in the updated Australian version.**? Although, specific differences may be detected
between the UK and South African (‘SA’) versions.**® For example, the equity criterion is
ostensibly applied much more narrowly in the SA version.*** The SA version appears to employ
one equity criterion more conventionally formulated.**> Nonetheless, the SA equity criterion

essentially corresponds with the benchmark. 446

2.2.4.2.3 The UK Version

A recent and comprehensive reassessment of the UK version of the Smithian Framework was
undertaken by The Mirrlees Review.**’ Its primary objective, which is particularly relevant to
the present enquiry, was ‘to set out the principles on which a 21st-century tax system should
be based’.** Its further significance is that its criteria and tax design paradigm have been
somewhat featured in the reports updating the versions of other States.**® Therefore, as initially

intended, it has a broader application in relation to the G20 States.*>

The Mirrlees Review submits that although the Smithian Framework has ‘near-universal

support’, it opines that the original version has several deficiencies, including:**

441 Davis Final Report, above n 89, 14; The Henry Review, above n 89, 17.

442 Davis Final Report, above n 89, 23, 82, 96-8; Davis Report Executive Summary, above n 437, 2, 4-8; The
Henry Review, above n 89, 17.

443 Davis Final Report, above n 89, 14, 83, 95; Davis Report Executive Summary, above n 437, 2, 4-7.

44 1bid.

445 |bid.

448 |bid.

47 The Mirrlees Review, above n 17, 1.

448 |bid; The Henry Review was also concerned with what a tax system should look like in the 21% century: See
Evans, above n 113, 385; Johnson and Myles, above n 113, 319.

449 Davis Report Executive Summary, above n 437, 2, 4-7.

40 |bid; The Mirrlees Review, above n 17, v, 1; Johnson and Myles, above n 113, 320.

451 The Mirrlees Review, above n 17, 22.
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1) Itis not comprehensive as required for modern tax regimes/systems.

2) It does not help resolve misalignments and orders of priorities.

224231 Two Major Goals

It is helpful to consider the main objectives of The Mirrlees Review as it allows for: 42

e Better contextual understanding of the overall version.

e Increased awareness of what is driving the analysis and recommendations.
Accordingly, the following underlying objectives may be identified:*3

e ‘to identify reforms that would make the tax system more efficient,
e while raising roughly the same amount of revenue as the current system and
e while redistributing resources to those with high needs or low incomes to roughly the same

degree’.

Accordingly, a key objective is, broadly, to improve efficiency for a particular revenue and

redistribution level.***

224232 The Updated UK Version’s Criteria

The essence of the Mirrlees enquiry is to consider a system’s impact on a desired distributional

outcome by considering the following four factors/criteria (included here as ‘the first list’):4>°

1) The negative effects of the system on welfare and economic efficiency — they should be
minimized.
2) Administration and compliance costs —all things equal, a system that costs less to operate is

preferable.

452 |bid 2.

43 |bid 2 (bullets added); Kaplow, above n 213, 416.

454 The Mirrlees Review, above n 17, 2, 23; Evans, above n 113, 385.
4% The Mirrlees Review, above n 17, 22-3 [2.1]; 35.
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3) Fairness other than in the distributional sense—Ilike the fairness of procedure, avoidance of
discrimination, and fairness concerning legitimate expectations.

4) Transparency—a tax system that people can understand is preferable to one that taxes by
‘stealth’.

The above four factors are conceptualised as the ‘objectives’, ‘goals’ and ‘ultimate outcomes’
of a system.*®® This particular understanding should be contrasted with the Alley and Bentley
paradigm, which conceptualises the Smithian Framework's criteria, as the underlying values of
a tax system.*®” The Mirrlees factors, including the distributional outcome, may be treated as

the Smithian criteria populating the updated UK version.**®

Therefore, if the above four factors, as detailed in the first list, were renamed according to their
benchmark counterparts, the exercise would, roughly, generate the following list of renamed
criteria; utilising the exact ordering of the first list and matching the Mirrlees factors

substantively with their corresponding benchmarks:*>®

1) Efficiency

2) Simplicity

3) Horizontality (including other attributes of fiscal fairness but excluding verticality as the
latter appears to operate as a separate factor).*°

4) Certainty

With the addition of the distinct distributional outcome/factor as verticality, all three

benchmarked exemplars may be treated as substantively present.*6! Verticality and efficiency

456 |bid.

47 Alley and Bentley, above n 2, 582-5.

458 The Mirrlees Review, above n 17, 22-3; 35; Evans, above n 113, 386; Du Preez, above n 87, 75-6; See
generally Alley and Bentley, above n 2, 586-8.

459 1pid.

460 The Mirrlees Review, above n 17, 22-3, 33-4.

461 |bid 22-3 [2.1]; 35.
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are applied as critical criteria in the underlying enquiry.*®? The benchmarks of certainty and
simplicity are jointly wide enough to accommodate the transparency criterion. The former
benchmark is relevant when the enquiry is directly orientated on matters other than costs.

463

Further, the UK version adopts a more comprehensive conceptualisation of fairness.”™* It goes

beyond the parameters of the benchmark, which is constructed somewhat more conventionally.

224233 Systemic and Longer-Term Premises

The Mirrlees Review adopts two essential underlying premises: Firstly, evaluating a tax, by
applying the Smithian Framework, is ideally conducted on a system-wide basis.*** Thus, the
paradigm emphasises the systemic nature of taxes.*®® The systemic approach impliedly accepts
that individual taxes are not necessarily required to comply with all the Smithian criteria.*®
Thus, it has been submitted that ‘[i]t tends to be optimal to employ each [individual tax] to
address that [criterion/goal] to which it is best suited, leaving other [criteria/goals] to other
[taxes]’.*5” Nonetheless, the effect of the entire system is essential.*®® It should reflect the
desired calibration as assessed by the systemic ranking of the Smithian criteria.*®® A systemic
ranking would be expected to include the entire criteria complement.*’® A second underlying

premise is that the Smithian Framework should be applied with a longer-term vision.**

462 Evans, above n 113, 386; The Mirrlees Review, above n 17, 2, 22-3; See generally Kaplow, above n 213,
416.

463 The Mirrlees Review, above n 17, 22-3, 33-4.

464 |bid 2, 28, 35; Evans, above n 113, 385; Johnson and Myles, above n 113, 320, 324. ‘[Thus,] the way in
which personal taxes and corporate taxes join up, for example, matters enormously for efficiency such that one
really shouldn’t be considering the structure of either one in isolation’: at 324.

465 The Mirrlees Review, above n 17, 2; Johnson and Myles, above n 113, 320, 324; Mirrlees et al, above n 138,
333.

466 Evans, above n 113, 385; Mirrlees et al, above n 138, 333; Rousslang, above n 92, 5.

467 Johnson and Myles, above n 113, 324; See generally Kaplow, above n 213, 416.

468 Evans, above n 113, 385; Mirrlees et al, above n 138, 333; Johnson and Myles, above n 113, 324.

469 | bid.

470 | bid.

471 Mirrlees et al, above n 138, 331; The Mirrlees Review, above n 17, 44. The second premise may realise less
fragmentation and over time produce better outcomes.
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2.24.2.3.4 A Dichotomous Approach for Equity

In formulating an equity criterion, the approach of treating the horizontal abstraction as a
distinct and somewhat dichotomous element to the vertical abstraction may find further
legitimacy under The Mirrlees Review.*’2 This dichotomous construction may better support

the design of specific taxes as not every tax is required to promote verticality.*’3

Support for such a formulation may, firstly, be located in the express words of the underlying

report of The Mirrlees Review, including the following extract:4™#

Whether the tax system is seen as ‘fair’ is not simply a question of redistribution [i.e.,
verticality]. Fairness of procedure, fairness with respect to legitimate expectations, and fairness
in treating similar people similarly [i.e., horizontality] also matter.

The above extract (as one example from the report) may advance the legitimacy of a distinct
existence for the horizontal abstraction.*”> Support may, secondly, be located in the structural
design of the updated UK version.*’® Its Smithian Framework includes two separate criteria for
fairness/equity:*’’

o Firstly, the ‘desired distributional’ factor counts as one criterion focused on

verticality.*"8

472 The Mirrlees Review, above n 17, 33-4; 160; 162; Cobb, above n 17, 646-8; Dwyer, above n 2, 683, 748,
751-2, 764-9, 774-5; Fan, above n 163, 539-40, 544; Rao, above n 304, 3-5, 8; Rousslang, above n 92, 3-5;
Galle, above n 137, 1325-8; See generally Musgrave, above n 110, 161.

473 Johnson and Myles, above n 113, 324; See generally Kaplow, above n 213, 416.

474 The Mirrlees Review, above n 17, 33 [2.1.4]. (brackets added).

475 1bid 33-4.

476 1hid 22.

417 1bid.

478 1hid.
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e Secondly, the criterion of ‘fairness (other than in the distributional sense)’ counts as
another criterion covering horizontality that emphasises uniformity — among other

attributes.*”®

224235 Efficiency

The Mirrlees Review identifies economic efficiency as the chief limiting factor for tax
design.*® Thus, a system that is generally neutral but with some verticality is conceptualised
ideally as a good tax system.*8! Further, economic efficiency and welfare are cast side-by-side

as positive and negative corollaries.*?

Thus, a good tax system ought to limit the adverse effects on economic efficiency and promote
the positive effects on welfare.*® However, at the broader level, the report makes it clear
that: 484

[they] want a tax system that does not unnecessarily discourage economic activity, that achieves

distributional objectives, and that is fair, transparent, and administratively straightforward.

Thus, irrespective of any critical focus on verticality and efficiency, the report requires a good

tax system to, nevertheless, evidence the other criteria to some degree.*®

224236 Quasi Misalignments

The report opines that optimal tax theory may provide solutions to some of the issues

encountered in managing misalignments and ranking priorities.*3

479 |bid 22; 33-4.

480 |bid 23.

481 Evans, above n 113, 385; Mirrlees et al, above n 138, 333.

482 The Mirrlees Review, above n 17, 23.

483 |bid; See generally Rousslang, above n 92, 7-8, 12.

484 The Mirrlees Review, above n 17, 35; See generally Mirrlees et al, above n 138, 332-3.
“85 1bid

486 The Mirrlees Review, above n 17, 35; Evans, above n 113, 391.
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2.2.4.2.3.7 Other Auxiliary Factors

The Mirrlees Review distinguishes factors/criteria from guidelines/rules of thumb.*®” The
criteria are conceptualised as the ultimate goals.*®® In contrast, the guidelines are
conceptualised as auxiliary factors that may support achieving the ultimate goals.*®® The
guidelines comprise neutrality, simplicity and stability.*®® The Mirrlees Review postulates that
neutral, simple and stable tax systems are more likely to realise their goals.*** However, the
report cautions that the guidelines do not necessarily achieve the ultimate goals in their own
right.*2 It is, therefore, regarded as a prudent practice to adhere to the guidelines only where

it is practical to do so, but disregard them where they prove to be inappropriate.493

224238 Neutrality

As a rule of thumb, neutrality requires that similar activities are treated fiscally similarly.*** It
is submitted that by adopting this guideline, where appropriate, the following outcomes may,

generally, be expected:

1) Minimising distortions.*%

2) Achieving better levels of simplicity and fairness.*%

487 The Mirrlees Review, above n 17, 35.

488 | bid.

489 | bid.

4% |bid 22-3.

41 |pid.

492 | pjid.

493 1bid 39-4; But see Evans, above n 113, 385.

4% The Mirrlees Review, above n 17, 34, 40; Evans, above n 113, 385; Mirrlees et al, above n 138, 333.
4% The Mirrlees Review, above n 17, 40.

4% |hid 41.
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Distortions are generally quantified as deadweight losses generated by a system.*” A key

498

objective is to minimise deadweight loss. Thus, in summary, whereas efficiency is

orientated on distortions, the rule of thumb requires applying the same tax treatment to similar

activities to accomplish uniformity.4%°

The Mirrlees Review expands on controlling Positive Anti-Neutrality or, generally, deviations
from neutrality. It submits that deviations should only be permitted with good and justifiable
reasons.®® Thus, a deviation should, generally, only be employed where there is a high degree
of proof that the overall benefits arising from the deviation warrant its adoption.® By
employing deviations, a tax system may be utilised to discourage behaviour that is considered
undesirable (like damaging the environment) and promote behaviour that is considered
beneficial (like research and development).®? Nonetheless, The Mirrlees Review submits that
deviations should be treated cautiously.®®® Any advantages therefrom should be weighed
against the corresponding increase in complexity.>® The following justification is provided

for setting the bar relatively high, for applying deviations from neutrality:>%

defining and policing boundaries between differently taxed activities is fraught with difficulty:
it increases administrative and compliance costs and creates perverse incentives to dress up one
kind of activity as another. Hence, the hurdle for departing from neutrality should be high,

requiring a strong and clear justification.

497 |bid 29.

4% |bid.

49 |pid; Evans, above n 113, 385.

500 The Mirrlees Review, above n 17, 40-1; Evans, above n 113, 385; But see Rousslang, above n 92, 13.
%01 The Mirrlees Review, above n 17, 30, 40-1; Evans, above n 113, 385.

502 Mirrlees et al, above n 138, 333.

503 1pid.

504 1bid 333-4.

505 1pid.

83



Evans opines that deviations should have a more limited application by adopting the Mirrlees
approach.>®® Nonetheless, deviations or Positive Anti-Neutrality will play an essential role here
in designing an optimal shipping tax regime. Further, like the broader efficiency construct of

The Mirrlees Review, the efficiency benchmark incorporates uniformity as an auxiliary factor.

224239 Simplicity and Stability

The Mirrlees Review preferences simplicity as a guideline where appropriate.>®’ It postulates
that simple tax systems are more likely to realise the goals of efficiency, simplicity and
certainty.% Hence, the report submits that departures from simplicity should, likewise, require
relatively strong grounds.>® Tax design should start from a presumption favouring
simplicity.>*® Further, the above guideline may similarly be included within the scope of the

simplicity benchmark.

The certainty benchmark may accommodate the stability guideline, where the enquiry is not
directly focused on costs.>! The Mirrlees Review submits that stability as a guideline does not
necessarily mean a tax system should remain stagnant.>? However, any changes should align
with a process and strategy that promotes overall certainty.>® Albeit, as an ideal and all things

equal, stability favours a tax system that exhibits fewer significant changes over shorter

508 Evans, above n 113, 385. See especially Mirrlees et al, above n 138, 333-4; But see Rousslang, above n 92,
13.

07 The Mirrlees Review, above n 17, 42.

508 |bid.

599 |bid 43.

510 1hid 43.

511 Evans, above n 113, 386.

512 The Mirrlees Review, above n 17, 44.

513 hid.
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periods.>'* Additionally, stability concerns may overlap somewhat with the enquiry associated

with the sustainability benchmark.%*

2.2.4.23.10 Final Conclusion

Thus, the benchmarked exemplars with the certainty and sustainability benchmarks are in

varying degrees substantively present in the updated UK version.

2.2.4.2.4 The Canadian Version

The Carter Commission undertook a major review of the Canadian tax system.>® Its report

(‘Carter Report’) articulated the following broad objectives/goals (included here as list one):>!’

1) To maximise the current and future output of goods and services desired by Canadians.

2) To ensure that this flow of goods and services is distributed equitably among
individuals or groups.

3) To protect the liberties and rights of individuals through the preservation of
representative responsible government and the maintenance of the rule of law.

4) To maintain and strengthen the Canadian federation.

514 Ibid.

515 See generally The Henry Review, above n 89, 17.

%18 Trevin Stratton, ‘50 Years of Cutting and Pasting: Modernising Canada’s Tax System’ (Report, Canadian
Chamber of Commerce, February 2019) 3; Chartered Professional Accountants Canada, ‘Canada Needs A Tax
Review’ (Summary Document; 2019) <https://www.cpacanada.ca/en/the-cpa-profession/about-cpa-canada/key-
activities/public-policy-government-relations/policy-advocacy/cpa-canada-tax-review-initiative>; Du Preez,
above n 87, 75; Alley and Bentley, above n 2, 586.

517 Carter Report, above n 89, 7, 18-19.
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These broad objectives/goals were, in turn, elaborated by more specific goals.>*® Previous
research has submitted that the following factors may be treated as the criteria of the Canadian

version, as inferred from the Carter Report (included here as list two):°°

1) Neutrality

2) Equity

3) Simplicity

4) Transparency and Accountability
5) Certainty

6) Flexibility
From a perusal of the second list, all three exemplars appear to be present in form.

224241 Equity

The Canadian equity criterion corresponds substantively with the equity benchmark as they

both exhibit the following essential characteristics:>%°

1) They both include vertical and horizontal abstractions, as conventionally constructed.
2) They are underpinned by the ability to pay.

3) The importance of the criterion’s priority is recognised Where appropriate.

518 Carter Report, above n 89, 8-11, 13-4, 16, 18-9.
519 Alley and Bentley, above n 2, 586; Carter Report, above n 89, 17; Du Preez, above n 87, 75.
520 Carter Report, above n 89, 10-12, 17, 19; Musgrave, above n 110, 160.
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The Carter Report submits that verticality can only be accomplished through taxes engineered
structurally on the ability to pay as applied conventionally.®?! This submission may be

referenced to legitimise restricting verticality primarily to personal income taxes.>?2

2.2.4242  Efficiency

The Canadian neutrality criterion corresponds with the efficiency benchmark as they are both
essentially orientated on minimising distortions and promoting uniform tax treatments.>?3
Further, deviation controls follow a somewhat similar approach as previous works as they
generally are only permitted as the exception and where the advantages outweigh the related

costs.>%

2.2.4.2.4.3  Simplicity, Certainty and Sustainability

The Canadian criteria of simplicity, certainty and transparency and accountability are
essentially covered by the joint subject matters of the simplicity and certainty benchmarks.5%°

Flexibility is also broadly similar to the sustainability benchmark.>?¢

224244  Final Conclusion

Thus, the benchmarks are roughly, substantively present in the Canadian version, constructed

by the Carter Commission.

%21 Carter Report, above n 89, 11; Musgrave, above n 110, 160, 161, 163; See also Mirrlees et al, above n 138,
334-5; But see Rousslang, above n 92, 4-5.

522 Rousslang, above n 92, 4-5; The Henry Review, above n 89, 16, 25-6, 29, 37, 40; See also Mirrlees et al,
above n 138, 334-5.

523 Carter Report, above n 89, 8-9, 11, 13; Musgrave, above n 110, 171-2; See also Rousslang, above n 92, 3.
524 Carter Report, above n 89, 8-9; But see Musgrave, above n 110, 178.

525 Alley and Bentley, above n 2, 586; Carter Report, above n 89, 13-6, 19.

526 Carter Report, above n 89, 16.
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2.2.4.25  Specific US Versions

Generally, different versions of the Smithian Framework appear to be applied by different
government levels and entities in the United States of America (‘US’).>?” The following list

sets out several versions, although the list is not intended to be comprehensive:>?8

e The 2005 US Government Accountability Office Criteria for a Good Tax System.>?°

e The 2007 National Conference of State Legislatures Principles of a High-Quality State

Revenue System.>%

e The 2011 US Joint Committee on Taxation Document on the Federal Tax Treatment of

Individuals.®3!

e The 2015 Report on New York City Taxes —Trends, Impact and Priorities for

Reform.53?
e The 2015-2017 Rousslang Report Prepared for the Hawaii Tax Review Commission.>

e The 2017 AICPA Principles of Good Tax Policy.>3

The table below roughly compares the criteria of the above US versions with the benchmarks.

527 AICPA Tax Division, above n 187, 3-5; See generally Annette Nellen, ‘Policy Approach to Analyzing Tax
Systems’ College of Business San José State University 1, 7 <
http://www.cob.sjsu.edu/nellen_a/TaxReform/Policy ApproachToAnalyzingTaxSystems.pdf.>.

528 See generally Nellen, above n 527, 7; AICPA Tax Division, above n 187, 7.

52 White, above n 110, 24-49.

530 Bighee et al, above n 290.

%31 Joint Committee on Taxation, ‘Federal Tax Treatment of Individuals’ (Document JCX-43-11, 12 September
2011) 3.

532 Fiscal Policy Institute, above n 289, 9.

533 Rousslang, above n 92, 3, 6-9.

53 AICPA Tax Division, above n 187, 3.
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Table A: A Rough Comparative Tabulation of Selective US Versions’ Criteria

2005 US
Benchmarked . Government
Criteria as 222:[);261“\/6 Accountability
Constructed by Parti%ulars Office: Criteria
the Thesis for a Good Tax
System
Equity Indicating Equity®®
Equivalent
Criterions
Efficiency Indicating Economic
Equivalent Efficiency®*
Criterions

2007 National
Conference of
State Legislatures
Principles of a
High-Quality
State Revenue
System

Treats individuals
equitably®%®

¢ Balanced variety
of revenue
sources (i.e.,
essentially
economic
neutrality)®?

¢ Responsive to
interstate and
international
economic
competition®

e Minimizes its
involvement in

535 AICPA Tax Division, above n 187, 3.

53 Fiscal Policy Institute, above n 289, 9-11.

537 White, above n 110, 26-34.

53 Bigbee et al, above n 290, [principle 4].

53 Joint Committee on Taxation, above n 531, 3.
540 Rousslang, above n 92, 3-6.

541 White, above n 110, 35-44.

542 Bighbee et al, above n 290, [principle 3].

3 Ibid [principle 7].

545 Joint Committee on Taxation, above n 531, 3.
54 Rousslang, above n 92, 6-7, 9-11.

2011 US Joint
Committee on
Taxation (‘JCT?)
Analysis Criteria

Is the tax system
fair? (i.e.,
horizontally and
vertically)®*®

Does the tax
system promote or
hinder economic
efficiency? (i.e., in
relation to
distortions)®*

2015-2017 Hawaii
Tax Review
Commission

Fairness (i.e.,
horizontal and
vertical equity)34°

Neutrality:
Economic
Efficiency®®

2017 AICPA
Principles of
Good Tax
Policy5®®

Equity and fairness

Neutrality
Economic
growth and
efficiency

The 2015 Report

on New York City

Taxes—Trends,
Impact and
Priorities for
Reform®3®

Fairness (i.e.,
horizontal and
vertical equity)

e Economic
neutrality and
diversification

e Balances tax
burden and
economic
development
concerns
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2005 US
Benchmarked Comparative Government
Criteria as Analysis Accountability
Constructed by Particulars Office: Criteria
the Thesis for a Good Tax
System
Simplicity Indicating e Simplicity®’
Equivalent e Administrability
Criterions 548
Certainty Indicating Transparency®®
Equivalent
Criterions

54 |bid [principle 8].

547 White, above n 110, 45-47.

548 |bid 49-52.

549 Bigbee et al, above n 290, [principle 5].

550 |bid [principle 6].

%51 Joint Committee on Taxation, above n 531, 3.
%52 Rousslang, above n 92, 6, 8-9.

%53 White, above n 110, 47-49.

%54 Bigbee et al, above n 290, [principle 9].

%% Rousslang, above n 92, 6, 9.

2007 National
Conference of
State Legislatures
Principles of a
High-Quality
State Revenue
System
spending
decisions and
makes any such
involvement
explicit®*

e Facilitates
taxpayer
compliance®®

e Promotes fair,
efficient &
effective
administration>°

¢ Accountable to
taxpayers (i.e.,
explicit not
hidden)®*

e Comprises
elements that are

2011 US Joint
Committee on
Taxation (‘JCT’)
Analysis Criteria

Is the tax system
simple? (i.e., in the
sense of costs)®*

N/A

2015-2017 Hawaii
Tax Review
Commission

Simplicity:
Efficiency®®?

Stability:
Efficiency
(structural
stability: reduces
uncertainty)3s®

2017 AICPA
Principles of
Good Tax
Policy5%®

o Convenience of
payment (i.e., as
formulated by
Smith)

o Effective tax
administration
(i.e., in the sense
of costs)

o Simplicity

o Minimum tax
gap

e Certainty (i.e., as
formulated by
Smith)

e Transparency
and visibility

The 2015 Report
on New York City
Taxes—Trends,
Impact and
Priorities for
Reform?3%®

e Administrative
efficiency and
ease of
compliance

Accountable to
taxpayers (more
transparent and
accountable)
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2007 National

2005 US Conference of The 2015 Report
Benchmarked . Government : 2011 US Joint .. 2017 AICPA on New York City
o Comparative i State Legislatures : 2015-2017 Hawaii L
Criteria as - Accountability - Committee on - Principles of Taxes—Trends,
Analysis S Principles of a R y Tax Review
Constructed by : Office: Criteria . : Taxation (‘JCT”) L Good Tax Impact and
X Particulars High-Quality - L Commission . SO
the Thesis for a Good Tax Analysis Criteria Policy Priorities for
State Revenue e36
System Reform
System
complementary o Accountability
5(i.e., in to taxpayers
harmony: more
or less
comparable to
the Australian
criterion of
policy
consistency)
Sustainability Indicating N/A Revenue N/A Stability: o Information Adequacy and
Equivalent Reliability Efficiency (adjusts Security. reliability (i.e.,
Criterions involving stability, to a dynamic o Appropriate generally
Indicating Any certainty and environment/ government comparable to the
Other Peculiar sufficiency®’ revenue revenues. (i.e., benchmarked
Criterions that are (i.e., generally reliability)>s® generally criterion of
Noteworthy comparable to (i.e., generally comparable to sustainability)
the benchmarked comparable to the the benchmarked
criterion of benchmarked criterion of
sustainability. criterion of sustainability)

Also has features
of certainty)

sustainability)

%5 Ibid [principle 1].
%57 Bighbee et al, above n 290, [principle 2].
%% Rousslang, above n 92, 6, 9.



A perusal of the above table should indicate that the benchmarks appear to accommodate the
common criteria across the selected American versions roughly.>®® The AICPA version
incorporates a novel criterion of ‘Information Security’.%®° It focuses explicitly on protecting
taxpayer information from unintended and improper disclosure.®®® With the increased
prevalence of cyber-attacks, a criterion that addresses such occurrences may provide additional

advantages for 21%-century tax systems.>?

2.2.4.2.6 Conclusions: Approach One

All the benchmarks appear, roughly, to be substantively present (albeit in varying degrees) in
the reviewed versions of the Smithian Framework of the selected G20 States. On occasion, the
selected Asian States have favoured the horizontal abstraction systemically in prioritising
efficiency for stimulating their economies.®®® Further, good tax design adopts a systemic
approach to applying the Smithian Framework.%%* Thus, not every tax is required to promote
the full Smithian criteria complement.>®® Similarly, support may be found in the literature for
treating horizontality as a distinct element; it is recognised that not every individual tax is

required to promote verticality.>®® Further, Positive Anti-Neutrality (or deviations more

559 Nellen, above n 527, 7; AICPA Tax Division, above n 187, 3-5; Du Preez, above n 87, 75; Alley and Bentley,
above n 2, 586. The table in the report also shows the comparability between the American criteria as they
appear in selected different versions of the Smithian Framework. There is, roughly, repeated references to
verticality and horizontality, the ability to pay, administrative and compliance costs, fiscal certainty and
minimising tax distortions: see generally AICPA Tax Division, above n 187, 4.

%60 AICPA Tax Division, above n 187, 3.

%61 |bid.

%2 See generally Tom Livingstone, ‘Cyber-attacks: Australia the sixth most targeted country in world’, 9News
(online), 14 July 2020 < https://www.9news.com.au/national/cyber-attacks-australia-sixth-most-hacked-country-
in-world-new-data-reveals/4a762e06-9342-4c8a-a7af-1632a1d1042a>

%63 See, eg, Kaneko, above n 315, 4; See, eg, Ishi, above n 315, 12-4.

%64 The Mirrlees Review, above n 17, 2, 28, 35.

565 | bid.

566 Fan, above n 163, 540-2, 544-5, 547; Rousslang, above n 92, 4-5; Galle, above n 137, 1327-8; Cobb, above n
17, 646-8; Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5.
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generally) may, with necessary controls, be legitimately and exceptionally applied in designing

good taxes to achieve critical outcomes.>®’
Therefore, roughly, it may be concluded that the benchmarked exemplars with the certainty
and sustainability benchmarks constitute the common criteria in general across the different

versions of the Smithian Framework, as applied by the G20 States in the 21% century.

567 Asprey Review, above n 34, [3.26]; The Mirrlees Review, above n 17, 40-1.
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2.3 APPROACH TWO

23.1.1 Selecting the Relevant Criteria Mix: Approach Two

The second approach applied briefly to confirm the results of approach one is to consider a
recent version of the Smithian Framework of a relevant international organisation. For the
version to be especially relevant, it should ideally be generally endorsed by the G20 States in
the 21% century. The international organisation considered particularly relevant is the OECD.
The OECD has operated as a successful international vehicle for guiding tax policy
internationally, including the tax policy of the G20 States.*® In particular, the OECD/G20 Base
Erosion and Profit Shifting Project (OECD/G20 BEPS Project) may be consulted.>® It
explicitly references the participation of the G20 States.>® Thus, the OECD/BEPS version,
reported in Action One, may legitimately be treated as generally endorsed by the G20 States in

the 21% century.®"

Action One considers the digital economy, which is a mobile tax base.>”? Thus, considering
shipping income also suffers from mobility concerns, as described below, the particular version

may even be of greater relevance to the current enquiry.

%68 Dwyer, above n 2, 936; Stewart, above n 117, 140; See generally Alley and Bentley, above n 2, 590; See
generally Tanzi and Zee, above n 2, 300; See generally Bahl and Bird, above n 2, 284-9; See generally
Livingston, above n 2, 543; See generally Basu above n 2, 139.

%69 OECD BEPS Action 1, above n 12, 19.

570 |bid 17-18; OECD, What is BEPS? (2019) BEPS < https://www.oecd.org/tax/beps/about/#history >; OECD
BEPS Action 5, above n 13, 3, 61.

5”1 OECD BEPS Action 1, above n 12, 20-1.

572 1pid 11, 64.
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The criteria of the OECD/BEPS version of the Smithian Framework are considered here below
in Table B. The first column lists the benchmarked criteria. The second column lists the

corresponding criteria of the OECD/BEPS version.

Table B: Comparative Tabulation of the Criteria of the OECD/BEPS Version

The Benchmarked Criteria from Approach One  OECD/BEPS Criteria®’

Equity Equity
Efficiency Neutrality
Simplicity Efficiency

Effectiveness and Fairness

Certainty Certainty and Simplicity
Sustainability Flexibility
2.3.1.2 Brief Observations under Approach Two

The OECD/BEPS neutrality criterion essentially matches the efficiency benchmark as they are
both orientated on distortions and uniformity.>’* The OECD/BEPS efficiency criterion is the
essential equivalent of the simplicity benchmark, directly considering administrative and
compliance costs.>”® The OECD/BEPS criterion of certainty and simplicity corresponds with
the certainty benchmark to the extent a non-costs approach is adopted. °® The simplicity
benchmark may consider the same subject matter indirectly through the relevant costs where
more appropriate. The certainty benchmark’s core accommodates essential certainty

considerations.>”” Other secondary aspects like understandability or more straightforward

>3 1bid 20-1.
57 1bid.
57 1bid.
576 1bid.
57 1bid.
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formulas and processes may be accommodated by the certainty benchmark’s periphery where

required.>’®

The OECD/BEPS criterion of effectiveness and fairness is orientated on tax enforceability,
minimising tax avoidance and evasion, and optimising revenue generation.>”® To the extent that
the OECD/BEPS criterion has implications for administrative and compliance costs, it might
be accommodated under the simplicity benchmark.*® The non-cost issues may be treated under
the certainty benchmark. However, other aspects, like optimising revenue generation, may be

better accommodated under benchmarks like the sustainability benchmark.%8!

The OECD/BEPS flexibility criterion essentially corresponds with the sustainability
benchmark. Both criteria consider the structural durability of a regime within a dynamic
environment and the realisation of its underlying objectives, such as achieving the desired
revenue level.>®? The benchmarked criterion is, however, engineered somewhat broader.
Further, the OECD/BEPS equity criterion essentially matches the equity benchmark; further,
the OECD/BEPS equity criterion appears to have a reduced status in this OECD/BEPS version
of the Smithian framework.*® This lower status or priority may be inferred from the specific
ordering adopted for the criteria as appearing in the underlying report that, among other things,

emphasises specific criteria over equity.>®*

578 bid.

> 1bid.

%80 1hid.

%81 1bid.

%82 bid 21.
%8 1bid.

%84 1bid 20-1.
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In summary, the benchmarks essentially correspond with the OECD/BEPS criteria roughly.

Thus, approach two generally confirms the results of approach one.

2.4 Final Conclusions

The thesis has demonstrated that the criteria of a good tax system as generally accepted by the
G20 States in the 21% century roughly comprise the following five criteria as benchmarked:

e Equity

Simplicity

Efficiency

Certainty

Sustainability

The original Smithian core for certainty should rank by default as the top criterion in ordering
priorities for a Smithian Framework.>® Otherwise, priorities should generally be determined
on a case-by-case basis.*® Further, promoting conventional equity goals should be approached
systemically.>®” A systemic understanding of taxes provides better flexibility for checking
conventional equity goals against efficiency and simplicity outcomes in constructing individual
taxes more optimally.5®® An optimal tax regime achieves its underlying objectives without
eroding its tax base.%®® Therefore the tax base should, as a minimum, demonstrate the capacity

to bear the tax sustainably for the tax to be recognised as optimal.>®® Critical support in

%85 Cannan, above n 14, 310-1.

%86 Carter Report, above n 89, 17; Alley and Bentley, above n 2, 582, 584-5.

%87 The Mirrlees Review, above n 17, 2, 22-3, 28, 35.

588 |bid; The Henry Review, above n 89, viii (4.4), xix; 15-6, 21, 29, 30-1, 80; See generally Cobb, above n 17,
646-8; See generally Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5.

589 Alley and Bentley, above n 2, 586; Memon, above n 87, 67; Cooper, above n 97, 417-22.

590 See especially Dwyer, above n 2, 747-8.
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designing an optimal tax regime may be provided by an appropriately prioritised Smithian

Framework.%°!

591 Du Preez, above n 87, 26, 33-4; Alley and Bentley, above n 2, 580, 586; The Mirrlees Review, above n 17,
21-2, 35.
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Chapter 3: Devising MAF: The Model Analytical
Framework
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3.1  Applying Chapter Two’s Conclusions

The previous chapter settled what may be treated as the criteria of a good tax system as
generally accepted by the G20 States in the 21 century. Chapter two identified the following
criteria, as benchmarked by the thesis: 1) equity (abstracted vertically and horizontally), 2)

efficiency, 3) simplicity, 4) certainty and 5) sustainability.

The Smithian Framework’s worth might, in part, be established from the Alley and Bentley
paradigm that conceptualises its criteria as the underlying values of a tax system.>®2
Accordingly, there may be advantages to adopting a more inclusive approach for identifying
its criteria. Applying greater inclusivity may deliver more legitimate Smithian criteria,
potentially better representing the diversity of fiscal values found in the different G20 States.>*
The converse would be to apply an approach limited to western-centric ideas and experiences

that should not necessarily, be blindly endorsed.>%*

311 Ranking the Priorities for the USF

Chapter two observed that the Chinese, Indians and Japanese at times systemically demoted
verticality.>® In so doing, they adopted a more extensive and dominant promotion of

efficiency, fiscally, to build wealth and increase their economies' size.>®® This efficiency-

592 Alley and Bentley, above n 2, 582-5.

5% Livingston, above n 2, 541; Loomba, above n 116, 62-3.

5% Ibid.

5% Zhan, Li and Xu, above n 351, 32-3; Zhang, above n 315, 113; Rao, above n 304, 5-8, 10; Rao, above n 367,
60-1, 72; Kelkar Report, above n 366, 24, 66-7, 69, 75, 170; Peter, Kerr and Thorpe, above n 315, 111, 127,
Ishi, above n 315, 14; Kaneko, above n 315, 4; Fan, above n 163, 543, 549; Nakazato and Ramseyer, above n
315, 721, 724-5, 727; Stewart, above n 117, 158, 172, 186.

5% Ting and Ge, above n 385, 613, 627; See generally Qiao, above n 321, 43; Kelkar Report, above n 366, 3, 93;
See also Peter, Kerr and Thorpe, above n 315, 113, 114-5; Rao, above n 367, 60-1, 64, 72; Rao, above n 304, 5-
6, 8, 9; Thimmaiah, above n 376, 781; Ishi, above n 315, 14; Kaneko, above n 315, 4; Fan, above n 163, 543,
549; Nakazato and Ramseyer, above n 315, 721, 724-5, 727.
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centric approach to tax design has demonstrated positive outcomes in significantly expanding

their economies and related tax bases.>®’

The Dwyer paradigm'’s reconstruction of the Smithian Framework essentially pivots it on
preserving tax bases.>®® Similarly, major tax projects in selected Western States have, on
occasion, concentrated on efficiency outcomes for designing specific taxes by adopting a
systemic approach to tax design.>® The latter approach accepts that not all individual taxes
must promote verticality.®% It is based on the premise that different tax bases are not equal in
sustaining particular fiscal purposes, such as income redistribution.®®* Therefore, as may be
inferred from the above three approaches, good tax design restricts verticality to bases that can

bear it.5%?

Taxes may interfere with the choices/behaviour of labour and capital through high and
progressive tax rates - among other methods.®% In chapter two, the efficiency benchmark was
primarily orientated on tax distortions or interference; in particular, fewer distortions

demonstrate a higher efficiency.%®* Previous research advises that tax bases with greater

%97Qiao, above n 321, 37, 44; Brys et al, above n 315, 4, 6-7; Ghuge, above n 367, 246-7; Rao, above n 367, 62;
See generally Ryotaro Komiya, ‘The Supply of Personal Savings’, in Ryotaro Komiya (ed), Postwar Economic
Growth in Japan (University of California Press, Berkeley, 1966).

5% Cobb, above n 17, 646-8; Dwyer, above n 2, 672, 747-8; 751-2, 764, 774; See generally Evans, above n 113,
385; See generally Mirrlees et al, above n 138, 333.

5% The Mirrlees Review, above n 17, 2, 28-9, 35; Evans, above n 113, 385; Johnson and Myles, above n 113,
320, 324.

600 The Henry Review, above n 89, 18,17, 25, 39-40; Evans, above n 113, 385, 388; Mirrlees et al, above n 138,
333.

801 The Henry Review, above n 89, 13, 17; Stewart et al, above n 2, 4-6; Carter Report, above n 89, 11;
Musgrave, above n 110, 160, 161, 163; See also Mirrlees et al, above n 138, 334-5; But see Rousslang, above n
92, 4-5.

802 The Henry Review, above n 89, 16-8, 25-6, 29, 37, 39-40; The Mirrlees Review, above n 17, 29-30; Evans,
above n 113, 388.

803 Ting and Ge, above n 385, 613; Alley and Bentley, above n 2, 592, 612, 616; See also Cooper, above n 97,
438, 441; The Mirrlees Review, above n 17, 23, 29, 40-1; Evans, above n 113, 385; Mirrlees et al, above n 138,
333; Carter Report, above n 89, 8-9; Musgrave, above n 110, 171-2; AICPA Tax Division, above n 187, 5; The
Henry Review, above n 89, 13, 73, 171-2, 176.

604 The Henry Review, above n 89, vii, 13, 73, 171-2, 176; Stewart et al, above n 2, 4; The Mirrlees Review,
above n 17, 29-30; Dwyer, above n 2, 751-2; Cobb, above n 17, 646- 8.
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mobility may experience more significant distortions resulting in base erosion.®® Therefore,
verticality (which may produce distortions) is ideally restricted to less mobile tax bases.5%
Thus, good tax design generally promotes a positive correlation between efficiency and tax
base mobility.®” Conversely, an inverse correlation is generally advised as a rule of thumb

between verticality and base mobility.5%

Applying these correlations as guidelines may appropriately address intra-systemic
misalignments between efficiency and vertically where base mobility is a concern.5%
Managing the priorities of different Smithian criteria and their corresponding misalignments is
generally a necessary task in tax design.®’® A tax system, in general, may have multiple
underlying purposes where one or more are mutually exclusive in specific conditions.®!! The
Smithian Framework’s application accommodates this balancing of underlying purposes as it

may operate at Pareto optimality under identical conditions.®?

The thesis will demonstrate that shipping income, as the relevant tax base, is exceptionally
mobile. Accordingly, there is a higher risk of producing distortions by applying higher or
inappropriate taxes.®™® These distortions generally diminish a State’s shipping activities that

produce its shipping income.®** Thus, base deterioration (and potentially even annihilation) is

895 |bid; Panagiotou and Thanopoulou, above n 43, 7.

608 The Mirrlees Review, above n 17, 29-30, 40-1; The Henry Review, above n 89, 16, 25-6, 29, 37, 40; Stewart
et al, above n 2, 6-8.

807 Ibid.

508 1bid.

509 1bid.

610 Carter Report, above n 89, 4, 17; Memon, above n 87, 58-9, 67; Alley and Bentley, above n 2, 582-5;
Cooper, above n 97, 417, 419.

511 1bid.

612 Ingham, above n 136; Alley and Bentley, above n 2, 582-5.

613 Panagiotou and Thanopoulou, above n 43, 7; Alexander, above n 35, 3 [vi], 4[x], 5[xv]; Stewart et al, above
n 2, 21-2, 64-6; The Henry Review, above n 89, 17-8, 25, 39-40; Evans, above n 113, 388; The Mirrlees Review,
above n 17, 29-30; Dwyer, above n 2, 747-8, 751-2; Evans, above n 113, 385; Mirrlees et al, above n 138, 333.
614 Panagiotou and Thanopoulou, above n 43, 6-7; Alexander, above n 35, 3 [vi], 4[x], 5[xv]; See Table C.
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a significant concern.5'® Accordingly, the thesis ranks the efficiency criterion as its foremost

priority in ordering the USF to protect the relevant domestic tax base.

Where taxes erode or destroy tax bases through distortions, this phenomenon is conveniently
termed here Negative Anti-Neutrality. Conversely, where tax distortions increase a tax base,
this is referenced as Positive Anti-Neutrality. Taxes may be configured to achieve multiple
purposes, including encouraging general or specific economic activity.®'® Accordingly, the
thesis will demonstrate that an optimum shipping tax regime as a minimum should avoid

Negative Anti-Neutrality, and promote, where appropriate, Positive Anti-Neutrality.®!’

Further, the reconfiguration of the equity criterion may, to some degree, address specific intra-
systemic misalignments arising between efficiency and equity where base mobility is a
concern.5'® Chapter two postulated that horizontality might be a distinct abstraction for
addressing intra-nuclear misalignments between equity’s two constituent abstractions.®*® The
reconfiguration exercise orientates equity predominantly or exclusively on horizontality,
redirecting it essentially on uniformity.5° The vertical abstraction is simultaneously
diminished or disregarded.®?* The reconfiguration harmonises efficiency and equity better for

tax bases with greater mobility where both criteria are orientated on uniformity.522

515 | bid.

616 Cobb, above n 17, 648; Dwyer, above n 2, 764-9; Asprey Review, above n 34, [3.25], [3.26]; The Mirrlees
Review, above n 17, 29, 32, 40-1; Evans, above n 113, 385; Mirrlees et al, above n 138, 333; Carter Report,
above n 89, 8-9.

817 Ibid; OECD Consolidated Application Note, above n 2, [319].

618 Fan, above n 163, 540-1, 544-5; Galle, above n 137,1325-8; Rousslang, above n 92, 3-5; Cobb, above n 17,
646-8; Dwyer, above n 2, 683, 748, 751-2, 764-9, 774-5; Stewart, above n 117, 185; See generally Musgrave,
above n 110, 161; The Henry Review, above n 89, 18, 39-40; Stewart et al, above n 2, 21-2, 64-6.

819 1hid.

620 1hid.

621 1hid.

622 1hid.
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Scholars broadly view fiscal fairness as an essential value that requires advancement in tax
design.®?® Accordingly, the reconfiguration may further legitimise an efficiency-centric
approach in designing an optimal shipping tax regime, apart from any systemic considerations.
The promotion of uniformity may also produce lower administrative and compliance costs by
generally reducing a system's complexity.%?* Thus, as a dominant abstraction for equity,

horizontality may support dominant rankings for both the efficiency and simplicity criteria.5?°

Likewise, the simplicity criterion should be ranked prominently or strongly in the USF for
designing an optimal shipping tax regime. Its promotion complements efficiency where base
mobility is a concern.®?® Lower taxes (resulting from a stronger efficiency promotion) should
positively correlate with lower administrative and compliance costs (or higher simplicity).%%’
Good tax design would generally avoid applying a relatively expensive tax regime that operates
in a low tax environment.®?8 Recent tax design projects even prefer a higher ranking for
simplicity where base mobility is less of a concern.®?® This preference to advance simplicity

may in part be attributed to advances in modern technology.5*°

3.1.2 The Preliminary Conclusions

Accordingly, the following order of priorities should be applied in the USF for designing an

optimum shipping tax regime (applying a descending order): efficiency, simplicity and

623 Carter Report, above n 89, 17; The Mirrlees Review, above n 17, 22-3, 33-4, 40; Alley and Bentley, above n
2, 600; Cooper, above n 97, 438, 442; Musgrave, above n 110, 160.

524 The Henry Review, above n 89, 29-30, 80, 104; The Mirrlees Review, above n 17, 34, 40, 42-4.

625 Ibid.

626 Asprey Review, above n 34, [3.20]; Cooper, above n 110, 239; Cannan, above n 14, 311-2; Rousslang, above
n 92, 6-9; The Mirrlees Review, above n 17, 22-3, 42-4; The Henry Review, above n 89, viii (4.4), xix; 11, 15-6,
21, 24, 29, 30-1, 69, 71, 80.

827 I bid.

628 |bid; Alexander, above n 35, 3 [vi], 4[x], 5[xVv].

622 The Mirrlees Review, above n 17, 2, 21-3, 35; Johnson and Myles, above n 113, 324-5; The Henry Review,
above n 89, 11, 29-31, 41, 69, 80.

830 1hid.
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horizontality. The vertical abstraction is disregarded in constructing equity for designing a
shipping tax regime. The preliminary order of priorities is finalised under heading 3.8.2 below.
The thesis will first consider the Updated 1998 Framework and its impact on the USF before

delivering a final order of priorities applicable to shipping tax regimes.

3.2 The OECD as a Limiting Factor on Shipping Tax Design

International role-players like the OECD may significantly influence tax design in the modern
age.®®! Tax regimes of OECD States, in particular, are required to align with OECD
frameworks.%32 However, specific frameworks have wider applicability beyond the OECD
States.®® Tax design projects that misalign with necessary OECD frameworks may cause
States to enact regimes that are, to some degree, illegitimate at the international level .53 Serious
misalignments may expose offending tax regimes to defensive measures supported by the
OECD platform.5% States may be required to take specific actions to address defensive
measures like amending or abolishing their regimes.®*® Accordingly, an optimum shipping tax
regime must align with relevant OECD frameworks to have broader legitimacy.5®” Thus, the
thesis will analyse specific OECD frameworks for constructing a Model Analytical Framework
(‘MAF’). MAF will incorporate any necessary OECD elements.®® The OECD elements

incorporated should allow MAF to evaluate shipping tax regimes more comprehensively.

831 Dwyer, above n 2, 671; Alley and Bentley, above n 2, 590; Tanzi and Zee, above n 2, 300; Bahl and Bird,
above n 2, 284-9; Livingston, above n 2, 543; Basu above n 2, 139; Stewart, above n 117, 151, 154.

832 OECD BEPS Action 5, above n 13, 15; OECD 1998 Report, above n 2, 2-3, 8, 10-11.

833 | bid.

834 OECD BEPS Action 5, above n 13, 3, 21; 2018 OECD Progress Report, above n 32, 3, 13, 15; OECD 1998
Report, above n 2, [95]-[96]; See generally 2000 Report, above n 2, 24.

835 |bid; Like: denying deductions, imposing withholding taxes at substantial rates or reversing the onus of proof
for specific payments to particular States: See generally OECD 1998 Report, above n 2, 59 - 62; But regarding
certain negative affects of defensive measures on States trying to impose same see generally OECD 1998
Report, above n 2, 37 [87]- [89].

83 OECD BEPS Action 5, above n 13, 3, 21; 2018 OECD Progress Report, above n 32, 3, 13, 15; OECD 1998
Report, above n 2, [95]-[96]; See generally 2000 Report, above n 2, 24.

837 1hid.

638 See generally OECD BEPS Action 5, above n 13, 11-12; OECD 1998 Report, above n 2, 3, 8.

105



In particular, the OECD’s Updated 1998 Framework will be examined. It comprises:

e The 1998 OECD Framework assessing harmful tax practices and preferential regimes
(‘1998 Framework’). 5%
e The Action Five enhancements from the OECD-G20 Base Erosion Profit Shifting

Project (‘BEPS 5°).640

The 1998 Framework considers whether a regime is a harmful preferential regime.®*! A
harmful preferential regime erodes specific tax bases of other States illegitimately by, for
example, artificially distorting the location of capital and services or undermining the
application of horizontal equity between States.®*? The particular relevance of the 1998
Framework for shipping tax regimes may be found in its focus on geographically mobile
activities that are particularly susceptible to harmful preferential regimes.®** The OECD
explicitly includes relevant activities of shipowning and ship operating entities within the scope
of ‘a geographically mobile activity’.®* Therefore, domestic shipping tax regimes may fall
within the 1998 Framework s scope.®*® The 1998 Framework has attained greater relevance in
the 21% century through the BEPS project.®® Its Updated 1998 Framework generally applies
to the OECD and the G20 States alike.®*” Domestic statutory enactment is the primary method

for implementing the Updated 1998 Framework’s corresponding measures.54

83% OECD 1998 Report, above n 2, 25-6.

640 OECD BEPS Action 5, above n 13, 23, 45.

%41 |bid 19; OECD 1998 Report, above n 2, 25-6

842 OECD BEPS Action 5, above n 13, 11; OECD 1998 Report, above n 2, 3, 7-8, 16.

643 OECD BEPS Action 5, above n 13, 11; OECD 1998 Report, above n 2, 3, 7-9.

644 OECD BEPS Action 5, above n 13, 11, 19; OECD 1998 Report, above n 2, 3, 7-9, 14; OECD Consolidated
Application Note, above n 2, [316].

545 1bid.

646 OECD BEPS Action 5, above n 13, 3; 2018 OECD Progress Report, above n 32, 38.

847 1hid.

648 OECD BEPS Action 5, above n 13, 3; 2018 OECD Progress Report, above n 32, 3, 13; 2000 Report, above n
2,24,
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The thesis will utilise the Updated 1998 Framework as its base framework. MAF promotes its
significance as a set of minimum standards to achieve broader regime legitimacy.®*® Thus, the
USF’s application should yield to the Updated 1998 Framework where necessary. However,
the USF’s subordination should, ideally, not affect its overall effectiveness as a critical

component of MAF.

3.3  The EU Approach, The Tax Base and Special Mobility

A further instrument will be examined to enhance the broader analysis with a greater
comparative dimension, namely The EU Community Guidelines on State Aid to Maritime
Transport (‘EU Framework’).®® The EU Framework may offer a different approach or
perspective to the one offered by the OECD that may enrich the overall analysis. Any
complementary or beneficial innovations may be incorporated into MAF’s construction or

application where appropriate.

In particular, the EU Framework will be used for comparatively assessing the relevant income-
producing activities underlying shipping income. The analysis naturally overlaps with the fifth
primary factor of the Updated 1998 Framework since the latter is concerned with connecting

a sponsoring State with relevant income-producing activities.

The thesis will advance a uniform approach in conceptualising shipping income to reduce the

risk of tax avoidance from tax mismatches and the like.®>! Adopting a uniform approach in

549 |bid.

850EU Framework OJ C 13.

851 See generally OECD, ‘OECD/G20 Base Erosion and Profit Shifting Project: Neutralising the Effects of
Hybrid Mismatch Arrangements, Action 2’ (Final Report, 2015) 11 (‘OECD BEPS Action 2)
<http://dx.doi.org/10.1787/9789264241138-en.>.
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constructing the tax base supports efficiency, simplicity and certainty outcomes. These
outcomes will prove essential for an industry that does not necessarily operate within any one
State's borders.%%? In particular, the thesis will broadly adopt the OECD’s approach to defining
shipping income. However, the thesis will refine or further develop the construct by
considering the EU’s approach. The chapter will also explore critical variables that support the

mobility of the relevant income-producing activities.

3.4  The 1998 Framework

The general enquiry associated with the 1998 Framework essentially comprises a three-step
analytical process.%®® The enquiry’s essence may be established from the following three

questions:®>*

1) Question One: Is a regime within the scope of the FHTP’s®®® work, and is it
preferential?

2) Question Two: Is a preferential regime potentially harmful by considering four
primary factors/criteria and eight secondary factors/ criteria?

3) Question Three: Is a preferential regime actually harmful by considering its economic

effects?

The three questions will now be considered in further detail 5%

8522018 OECD Progress Report, above n 32, 30; The Mirrlees Review, above n 17, 22-3, 34, 39-44; Cobb,
above n 17, 646-8; Dwyer, above n 2, 747- 748.

853 OECD BEPS Action 5, above n 13, 19; OECD 1998 Report, above n 2, 25-35.

854 hid.

85 The OECD Forum on Harmful Tax Practices.

856 OECD BEPS Action 5, above n 13, 19; OECD 1998 Report, above n 2, 25-35.
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34.1 Question One

Two matters require assessment here:®’

Firstly, it should be investigated whether the particular regime raises taxes on
activities and industries that fall within the scope of the FHTP.%%8 For the present
enquiry, it is sufficient to note that the scope covers the category of geographically
mobile activities.®*® This category is primarily concerned with corporate taxation and
business income.®®° This treatment should be contrasted with the EU approach covering
entities other than companies like individuals.®®® The OECD’s conclusion that the
maritime transport sector has geographically mobile activities is particularly
relevant.®®2 Accordingly, regimes that raise taxes on specific income of shipowning and
ship operating entities are relevant regimes for answering question one in the

affirmative.t6

Secondly, it should be assessed whether the regime is preferential.®%* Preference
means providing some form of tax preference, benefit or advantage, compared to the
general domestic tax treatment.®®® The ‘preference’ concept is conceptualised widely,
including reduced tax rates, narrower tax bases, and more favourable terms for paying
taxes.%%® Even a small degree of favourability in tax treatment is sufficient to be

regarded as preferential.®®” The regime must be preferential as assessed within the

857 1hid.
%8 1hid.

89 |bid; 2018 OECD Progress Report, above n 32, 13.

860 OECD BEPS Action 5, above n 13, 19; 2018 OECD Progress Report, above n 32, 38.
81 EU Framework OJ C 13, 5.

862 OECD Consolidated Application Note, above n 2, [316].

863 OECD BEPS Action 5, above n 13, 19.

864 |bid; 2018 OECD Progress Report, above n 32, 13.

665 OECD BEPS Action 5, above n 13, 19.

666 1bid.
667 1bid.
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broader domestic tax system of a State and not in comparison with the position applied

in other States.5%®

3.4.2 Question Two

After a relevant regime is judged preferential, the next step is to assess whether it is potentially
harmful.®° In this next step, the four primary factors and eight secondary factors are considered
(as constructed by the original 1998 Framework).6”® The function of the secondary factors is
to amplify the enquiry where necessary, as considered below.6’* Amplification may be required
where the primary factors prove, by themselves, to be insufficient.5”2 Further, a type of quasi
presumption of harmfulness might be said to arise once the two-legged test under question two

is passed.6”

The 1998 Framework’s primary factors originally comprise the following four criteria:6"

1) Primary Factor One: No or low effective tax rates
= The regime imposes no or low effective tax rates on income derived from
relevant activities from shipowning and ship operating. (Geographically mobile
activities).
2) Primary Factor Two: Improper ring-fencing

= The regime is ring-fenced from the domestic economy of the sponsoring State.

668 | bid.

869 OECD BEPS Action 5, above n 13, 20; 2018 OECD Progress Report, above n 32, 13-4.

670 |bid; OECD Consolidated Application Note, above n 2, [332] - [333]; But see 2018 OECD Progress Report,
above n 32, 13; ‘The criteria set out in the 1998 Report ... are still used by the Forum on Harmful Tax Practices
(‘FHTP”) to determine whether a preferential regime within the scope of the FHTP’s work is potentially
harmful.”: 2018 OECD Progress Report, above n 32, 37.

671 OECD BEPS Action 5, above n 13, 20; OECD 1998 Report, above n 2, 30 [68]; OECD Consolidated
Application Note, above n 2, [331] - [333].

872 1hid.

673 OECD BEPS Action 5, above n 13, 20-1.

674 |bid; OECD 1998 Report, above n 2, [61] — [67]; But see 2018 OECD Progress Report, above n 32, 13-4, 37.
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3) Primary Factor Three: Transparency deficiency
=  The regime lacks transparency.
4) Primary Factor Four: Information exchange deficiency

= There is no effective exchange of information.

The secondary factors of the original 1998 Framework consist of the following eight criteria:®"

1) The tax base is artificially defined.

2) International transfer pricing principles are breached.

3) Foreign source income is tax-exempt in the resident State.

4) Negotiable tax rates and tax bases.

5) Secrecy provisions.

6) Access to a wide network of tax treaties.5”®

7) The regime is promoted as a tax minimisation vehicle.®””

8) The regime encourages operations and arrangements that are purely tax-driven and

involve no substantial activities.?”8

The first primary factor is engineered as a gateway or minimum threshold for the question two
analysis.t” Thus, for question two, the first primary factor constitutes the first leg of the
enquiry.®®  Accordingly, the second leg is not required unless the threshold requirement is

met.®8! Once the first leg is passed, a regime will only be treated as potentially harmful where

575 OECD BEPS Action 5, above n 13, 20; OECD 1998 Report, above n 2, [68] — [79]; But see 2018 OECD
Progress Report, above n 32, 13, 37, 39.

676 Secondary factors six and seven have subsequently been abolished as they are considered less helpful: 2018
OECD Progress Report, above n 32, 39.

877 Ibid.

678 See the analysis concerning the new fifth primary factor here below: heading 3.5.

67° OECD BEPS Action 5, above n 13, 2018 OECD Progress Report, above n 32, 13-14.

680 OECD 1998 Report, above n 2, [59]; 2018 OECD Progress Report, above n 32, 13-14.

881 1hid.
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one or more of the remaining primary factors are satisfied.®® Thus, the second leg of the
enquiry involves an assessment of each of the remaining three primary factors and, only where
necessary, one or more of the eight secondary factors.®®® The secondary factors ‘do not on their
own indicate that a regime is potentially harmful’.%8* They merely support the enquiry in
establishing one or more primary factors.®®®> One or several secondary factors may be relied
upon.®8 Further, the enquiry is not restricted to the secondary factors, as any relevant

information may be considered.%®’

3.4.3 Question Three

The third question involves deciding whether a regime treated as potentially harmful, as a result
of implicating the tests in the first two questions, is actually harmful .58 The core issue here is
whether the regime has created harmful economic effects?%8 The assessment of this issue may

involve a further three considerations:%°

1) Does the regime shift activity to the sponsoring State instead of establishing significant
new activity? (‘the activity-shifting dimension’).

2) Are the investment and income not commensurable with the related activities in the
sponsoring State? (‘the non-proportionate activities dimension’).

3) Is the preferential regime the primary motivation for locating the activities in the

sponsoring State? (‘the dominant reason dimension’).5%

882 OECD BEPS Action 5, above n 13, 21; 2018 OECD Progress Report, above n 32, 13-14, 51.

883 |bid; OECD 1998 Report, above n 2, [59].

884 2018 OECD Progress Report, above n 32, 39, 51.

885 |bid.

886 1bid.

%87 1bid 51.

688 OECD BEPS Action 5, above n 13, 21; 2018 OECD Progress Report, above n 32, 15.

889 |hid.

%0 OECD BEPS Action 5, above n 13, 21; But see 2018 OECD Progress Report, above n 32, 15 [5].
891 See generally OECD 1998 Report, above n 2, 35 [82] — [84].
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The regime may be treated as a harmful preferential regime, where all three questions are
answered in the affirmative by relying on economic data;%®? this last step is outside the scope

of the thesis. Any remedial action may include:®%

e Allowing a sponsoring State within a specific time frame to abolish the regime or
remove any features that create the harmful effect.

e Relying on defensive measures by other States to counter the effects of the harmful
regime while diplomatically continuing to encourage the sponsoring State to modify or

remove its regime.

3.5  The Updated Primary Factor Five (The regime fails to require substantial activities)

BEPS 5 is intended to modernise the 1998 Framework by promoting the eighth secondary
factor as a new fifth primary factor — among other enhancements. ** The factor is, however,
promoted in a modified form.% The 1998 Framework originally conceptualised substantial
activity within the context of tax-driven operations.®® The absence of substantial activity was
applied to signal deficiencies, like providing a sufficient legal and commercial environment,
and adequate economic advantages.®®” It is acknowledged that the substantial activity
assessment may be complex to undertake in practice.®®® Its advantages should be weighed

against the corresponding administrative and compliance costs.®%°

892 OECD BEPS Action 5, above n 13, 21; 2018 OECD Progress Report, above n 32, 15.

893 Ibid.

894 OECD BEPS Action 5, above n 13, 23; 2018 OECD Progress Report, above n 32, 13.

8% Ibid.

89 |bid 23 [24]; OECD 1998 Report, above n 2, 24 [55], 79 [34].

897 Ibid.

698 |bid 24 [55], 34 [81].

69 OECD 1998 Report, above n 2, 34 [80]; OECD, ‘OECD/G20 Base Erosion and Profit Shifting Project:
Harmful Tax Practices - 2017 Progress Report on Preferential Regimes, Inclusive Framework on BEPS, Action
5’ (Progress Report, 2017) 42 [10] (‘2017 OECD Progress Report’) <
http://dx.doi.org/10.1787/9789264283954-en>.
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A key reason for justifying the upgrade to the 1998 Framework is to better realise substance in
international taxation.”® A key objective is to reduce/avoid the artificial shifting of income
from mobile activities to a sponsoring State and away from other States where value is

generated.”*

In particular, the fifth primary factor assesses value and substantial activity through the prism
of core income-producing activities.’> These activities depend on the nature of the particular
industry, including identifying the relevant underlying business activities that produce the

relevant income.”®

The ultimate consequence of upgrading the substantial activity criterion is that it operates as a
primary factor for the Updated 1998 Framework. Therefore, the criterion is now sufficient in
its own right for satisfying the second leg of question two.”® It is now equally important
compared with the other three remaining primary factors.”® Shipping tax regimes may
theoretically avoid implicating the fifth primary factor by restricting their access to core
income-producing activities located locally.”® However, the realisation of the desired

restriction may be complex to achieve in practice.”%” To exacerbate matters, States do not

790 OECD BEPS Action 5, above n 13, 23.

701 |bid; OECD 1998 Report, above n 2, 34 [81]. BEPS Actions 8-10 and Action 13 further ‘give jurisdictions
tools to prevent profit-shifting to preferential regimes that may have little substance’: 2017 OECD Progress
Report, above n 699, 39.

792 |bid; 2018 OECD Progress Report, above n 32, 14.

703 OECD BEPS Action 5, above n 13, 37 [70], 37 [73], 39 [84] — [85]; 2017 OECD Progress Report, above n
699, 21, 41; OECD, ‘Model Tax Convention on Income and on Capital 2017 (Full Version, 2019) C(8)-1 [4] -
C(8)-2 [4] (‘OECD Model Tax Convention’) <http://dx.doi.org/10.1787/g2g972ee-en.>.

704 OECD BEPS Action 5, above n 13, 23; OECD Consolidated Application Note, above n 2, [331]-[3]; 2018
OECD Progress Report, above n 32, 14.

"50ECD BEPS Action 5, above n 13, 23; OECD Consolidated Application Note, above n 2, [331]-[3]; 2018
OECD Progress Report, above n 32, 14.

706 2017 OECD Progress Report, above n 699, 21; 2018 OECD Progress Report, above n 32, 30.

7072000 Report, above n 2, 14; 2017 OECD Progress Report, above n 699, 21.
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necessarily demonstrate equal exuberance for combatting income shifting, particularly where

they enjoy its benefits.”%®

35.1 Attributes Exacerbating Base Mobility

The international business of shipowning and operating has particular attributes that may
support its unique high mobility as a tax base.’®® When considered individually, these variables
are not necessarily all unique to the shipping sector, such as utilising complex corporate
structures.”*® However, the cause of this unique mobility is likely to arise from the joint effect
of multiple variables.”*! Additionally, it might be considered whether the variable of sea power,
as explored specifically in chapter four, is likely to play a prominent role in further enabling
and supporting this unique mobility. One might even postulate that the variable of sea power
is the primary factor that maintains this special mobility in the 21% century — (the comments
under heading 5.2.11 below may also be noted in this regard). It may be complex to work out
precisely if the special mobility is primarily caused by sea power, or whether the special
mobility and sea power enjoy a different relationship. However, both factors do play an
important part in designing shipping tax policy - as will be considered below. Putting aside sea
power, at this point of the analysis, the more industry specific attributes or variables will now

be considered.

Firstly, one significant variable that may be identified is the extraterritorial dimension of the

key business activities.”*? The carriage of goods and passengers by sea may occur outside the

708 2017 OECD Progress Report, above n 699, 42 [9].

7092000 Report, above n 2, 14; 2017 OECD Progress Report, above n 699, 21; 1998 DETR Report, above n 23,
16 [61].

710 1998 DETR Report, above n 23, 16 [61].

"1 |bid.

"2 OECD Consolidated Application Note, above n 2, 80; 2000 Report, above n 2, 14; 2017 OECD Progress
Report, above n 699, 21; 1998 DETR Report, above n 23, 16 [61].
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jurisdiction of any one particular State.”*® The situation occurs when a vessel is in transit on
the high seas.’”** The high seas are a geographical area independent of the sovereignty of
States.”*® Hugo Grotius propounded the principle in his seminal treatise of Mare Liberum, first
published in 1609.7*% Article 89 of UNCLOS codifies the principle internationally.”*” It
expressly states that ‘no State may validly purport to subject any part of the high seas to its

sovereignty’.’8

Secondly, the carriage of goods and persons by sea may contractually be underpinned by
shipping contracts exhibiting novel or fiscally beneficial attributes.”*® Relevant shipping
contracts may be classified as affreightment contracts or hybrid service contracts; the carriage
of goods by sea has traditionally utilised two primary instruments, namely the charterparty
and the bill of lading.”?® In general, shipping enterprises may be broken down into five main
sectors: liner shipping (where the transportation of cargo utilises transportation contracts with
customers as shippers that are evidenced by a bill of lading); passenger shipping (including
cruises and ferries, that utilises a passenger booking system); tankers (where transportation

services are provided under time and voyage charters, and where a significant number of tank

132017 OECD Progress Report, above n 699, 21; 2018 OECD Progress Report, above n 32, 30;
OECD Consolidated Application Note, above n 2, 80. It is assuming that the carriage of goods and
passengers on the high seas is a key income-producing activity, which is answered in the affirmative
below.

"4 Ibid.

15 Watt, Edward and Richard Coles, Ship Registration: Law and Practice (Informa, 3 ed, 2019)
1[1.2].

16 See generally Knud Haakonssen (ed), The Free Sea: Hugo Grotius (Liberty Fund, 2004) Xiv - xvii.
"7 United Nations Convention on the Law of The Sea, opened for signature 10 December 1982, 1833 UNTS 3
(entered into force 16 November 1994) (‘UNCLOS’) <
https://treaties.un.org/Pages/showDetails.aspx?0objid=0800000280043ad5>.

18 1bid.

19 Breskin, above n 6, 117; Stewart C Boyd et al, Scrutton on Charterparties and Bills of Lading (Sweet &
Maxwell, 215t ed, 2008) 1-3 [A1] — [A2]; Hare, above n 75, 574 [13-1.2], 697 [15-3.2], 760 [16-5].

720 paul Todd, Principles of the Carriage of Goods by Sea (Routledge, 2016) 4 [1.2]; Bernard Eder et al,
Scrutton on Charterparties and Bills of Lading (Sweet & Maxwell, 24™ ed, 2019) 445 [17-001]; See also
Terence Coghlin et al, Time Charters (Informa, 7th ed, 2014) 1 [1.4] - [1.5], 3 [1.9]; But see Todd, above n 720,
4 [1.2]; A Bill of Lading may merely evidence a contract of affreightment — being one of its functions: See
generally Boyd et al, above n 719, 1-3 [Al] — [A2]; Hare, above n 75, 697 [15-3.2].
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operators run their enterprises by means of pools that share income in proportion to tonnage
contributed to the pool), bulk shipping (that involves the carriage of grains