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Race, Ethnicity, and Fair Housing Enforcement: 
A Regional Analysis* 

Charles S. Bullock, III** 
Charles M. Lamb*** 

Eric M. Wilk**** 

ABSTRACT 

This article systematically compares how federal, state, and local civil 
rights agencies in the ten standard regions of the United States enforce 
fair housing law complaints filed by Blacks and Latinos. Specifically, it 
explores the extent to which regional outcomes at all three levels of 
government are decided favorably where, between 1989 and 2010, a 
racial or ethnic violation of the Fair Housing Act of 1968 or the Fair 
Housing Amendments Act of 1988 is alleged. The results reveal significant 
variations in outcomes between these groups across the country. Most 
importantly, the probability of an outcome favorable to the complainant 
depends on the region in which the complaint is filed, the race or ethnicity 
of the complainant, and the racial or ethnic composition and the number 
of complaints filed per capita in the state in which a complaint originates. 
In general, while complaints filed by Latinos are more likely to receive a 
favorable outcome than those filed by Blacks, favorability rates for 
Latinos are more dependent on the region where the complaint is 
processed than they are for Blacks.  

 
 * We thank Richard Sander for his comments on an early version of this article. Direct 
correspondence to Charles M. Lamb, Department of Political Science, University at Buffalo, SUNY, 
Buffalo, NY 14260 or clamb@buffalo.edu. 
 ** Charles S. Bullock, III is Distinguished University Professor of Public and International 
Affairs, Richard B. Russell Chair in Political Science, and Josiah Meigs Distinguished Teaching 
Professor at the University of Georgia, Athens, GA 30602. csbullock57@hotmail.com. 
 *** Charles M. Lamb is a Research Professor in the Department of Political Science at the 
University at Buffalo, SUNY, Buffalo, NY 14260. clamb@buffalo.edu. 
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I.  INTRODUCTION 

Scholars have thoroughly examined how laws and public policies vary 
across the fifty states.1 They have also investigated the laws and policies 
of specific regions and their constituent states,2 as well as regions within 
individual states.3 However, they have never explored differences that 
exist across the ten regions used by the federal government4 or undertaken 
systematic quantitative comparisons of these regions along any specific 
legal or enforcement dimension. As a step toward filling this gap, we 
empirically investigate enforcement variations across the ten regions in 
federal fair housing law enforcement as they pertain to Blacks and Latinos.  

Little is known about regional fair housing policy and enforcement or 
how the regions differ. For example, are parts of the United States 
traditionally thought to have adopted liberal civil rights policies and 
enforcement practices performing significantly better than those 
understood to have not? A large body of literature demonstrates that the 
South has long trailed the federal government and other regions in civil 
rights protections.5 Yet newer research documents what appears to be 
recent southern progress, so that the region is not significantly unlike the 

 
 1. See, e.g., ROBERT S. ERIKSON, GERALD C. WRIGHT & JOHN P. MCIVER, STATEHOUSE 
DEMOCRACY: PUBLIC OPINION AND POLICY IN THE AMERICAN STATES (1993); POLITICS IN THE 
AMERICAN STATES: A COMPARATIVE ANALYSIS (Virginia Gray et al. eds., 10th ed. 2013). 
 2. V. O. KEY, JR., SOUTHERN POLITICS IN STATE AND NATION (1949); DUANE LOCKARD, 
NEW ENGLAND STATE POLITICS (1959). 
 3. James G. Gimpel & Jason E. Schuknecht, Reconsidering Political Regionalism in the 
American States, 2 STATE POL. & POL’Y. Q. 325 (2002); JAMES G. GIMPEL & JASON E. SCHUKNECHT, 
PATCHWORK NATION: SECTIONALISM AND POLITICAL CHANGE IN AMERICAN POLITICS (2004). 
 4. See Figure 1 infra. 
 5. See, e.g., David E. Bernstein, Philip Sober Controlling Philip Drunk: “Buchanan v. 
Warley” in Historical Perspective, 51 VAND. L. REV. 797 (1998); James R. Dunn, Title VI, the 
Guidelines and School Desegregation in the South, 53 VA. L. REV. 42 (1967); Michael J. Klarman, 
Brown, Racial Change, and the Civil Rights Movement, 80 VA. L. REV. 7 (1994); MICHAEL J. 
KLARMAN, FROM JIM CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE STRUGGLE FOR 
RACIAL EQUALITY (2004); Robert A. Leflar & Wylie H. Davis, Segregation in the Public Schools –
1953, 67 HARV. L. REV. 377 (1954). 
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remainder of the country on matters of racial or ethnic rights.6 While some 
research indicates that the South may no longer significantly lag behind 
the nation, do some regions perceived to be more progressive, like the 
Northeast or the West Coast, perform better than the nation? 

Housing discrimination and segregation are vital civil rights issues 
that deserve greater attention. Discrimination and segregation in housing 
have numerous negative political, economic, social, and psychological 
effects on Blacks and Latinos,7 yet they persist despite efforts to reduce 
them.8 Social scientists have hypothesized significant regional differences 
in general rates of racial and ethnic discrimination,9 but they have never 
focused on how enforcement of housing discrimination laws varies across 
regions.  

To address this concern, we examine the resolution of housing 
discrimination complaints filed by Blacks and Latinos by region. We rely 
on two data sets obtained from the US Department of Housing and Urban 
Development (HUD) through Freedom of Information Act requests.10 
These data sets contain all complaints filed between 1989 and 2010 under 
two of the nation’s foremost fair housing laws—the Fair Housing Act of 
1968 and the Fair Housing Amendments Act of 1988, both of which we 

 
 6. CHARLES S. BULLOCK III & RONALD KEITH GADDIE, THE TRIUMPH OF VOTING RIGHTS IN 
THE SOUTH (2009); Charles S. Bullock III, Eric M. Wilk & Charles M. Lamb, Fair Housing 
Enforcement in the South and Non-South, 96 SOC. SCI. Q. 941 (2015); John Iceland, Gregory Sharp & 
Jeffrey M. Timberlake, Sun Belt Rising: Regional Population Change and the Decline in Black 
Residential Segregation, 1970–2009, 50 DEMOGRAPHY 97 (2013); THE MYTH OF SOUTHERN 
EXCEPTIONALISM (Matthew D. Lassiter & Joseph Crespino eds., 2010). 
 7. See, e.g., Allison P. Anoll, What Makes a Good Neighbor? Race, Place, and Norms of 
Political Participation, 112 AM. POL. SCI. REV. 494 (2018); John O. Calmore, Racialized Space and 
the Culture of Segregation: “Hewing a Stone of Hope from a Mountain of Despair”, 143 U. PA. L. 
REV. 1233 (1995); Douglas S. Massey, Getting Away with Murder: Segregation and Violent Crime in 
Urban America, 143 U. PA. L. REV. 1203 (1995); Jessica Trounstine, Segregation and Inequality in 
Public Goods, 60 AM. J. POL. SCI. 709 (2016). 
 8. See, e.g., James A. Kushner, The Fair Housing Amendments Act of 1988: The Second 
Generation of Fair Housing, 42 VAND. L. REV. 1049 (1989); CHARLES M. LAMB, HOUSING 
SEGREGATION IN SUBURBAN AMERICA SINCE 1960: PRESIDENTIAL AND JUDICIAL POLITICS (2005); 
DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN APARTHEID: SEGREGATION AND THE 
MAKING OF THE UNDERCLASS (1993); RICHARD H. SANDER, YANA A. KUCHEVA & JONATHAN M. 
ZASLOFF, MOVING TOWARD INTEGRATION: THE PAST AND FUTURE OF FAIR HOUSING (2018). 
 9. See, e.g., James H. Kuklinski, Michael D. Cobb & Martin Gilens, Racial Attitudes and the 
“New South,” 59 J. POL. 323 (1997); Nicholas A. Valentino & David O. Sears, Old Times There Are 
Not Forgotten: Race and Partisan Realignment in the Contemporary South, 49 AM. J. POL. SCI. 672 
(2005). 
 10. U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, OFFICE OF FAIR HOUSING 
AND EQUAL OPPORTUNITY DATA SET (Obtained by the authors under the Freedom of Information 
Act) (2005); U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, OFFICE OF FAIR HOUSING 
AND EQUAL OPPORTUNITY DATA SET (Obtained by the authors under the Freedom of Information 
Act) (2013). 
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shall refer to collectively as Title VIII—and the substantially equivalent 
civil rights laws passed by state and local governments throughout the 
United States since the 1980s.  

This article focuses on favorable outcomes for Blacks and Latinos in 
the federal regions. It explores regional differences in favorable outcome 
rates for these groups, the extent to which their relative population size 
within the general population affects favorable outcomes, the number of 
complaints filed by each group per state, and the likelihood that favorable 
outcomes are affected by whether a local, state, or federal agency 
processed a complaint. 

II.  THE FAIR HOUSING ACT AND REGIONAL ENFORCEMENT 

The Fair Housing Act of 196811 designates HUD as the lead federal 
agency to enforce Title VIII. HUD attempts to carry out this function by 
investigating and closing housing discrimination complaints.12 These 
complaints include discrimination based not only on race and national 
origin but also on sex, religion, and color.13 Congress expanded these 
protected classifications to include disability and family status (families 
with children under the age of eighteen) when it passed the 1988 Fair 
Housing Amendments Act.14 The Fair Housing Act prohibits several 
specific practices, including refusing to rent or sell; discriminating in the 
terms, conditions, or privileges of rentals and sales; discriminatory 
advertising; and discrimination in loans for purchasing, constructing, 
improving, or repairing housing.15 

Persons alleging discrimination file a complaint with either HUD or a 
state or local civil rights agency that participates in HUD’s Fair Housing 
Assistance Program (FHAP).16 State and local FHAP agencies are in 
jurisdictions that have passed housing discrimination laws substantially 
equivalent to Title VIII in terms of rights, procedures, remedies, and the 
availability of judicial review.17 In fiscal year 2017, thirty-five states and 
 
 11. 42 U.S.C. §§ 3601–3619, 3631. 
 12. See, e.g., Charles S. Bullock III, Charles M. Lamb & Eric M. Wilk, Cooperative 
Federalism and Fair Housing Enforcement, 99 SOC. SCI. Q. 728 (2018); Charles M. Lamb & Eric M. 
Wilk, Civil Rights, Federalism, and the Administrative Process: Favorable Outcomes by Federal, 
State, and Local Agencies in Housing Discrimination Complaints, 70 PUB. ADMIN. REV. 412 (2010). 
 13. Lamb & Wilk, supra note 12, at 413. 
 14. Id. 
 15. Id. at 415. 
 16. See, e.g., Office of Fair Housing and Equal Opportunity, HUD, Annual Report to Congress 
FY 2016 18-21 (2017). 
 17. Lamb & Wilk, supra note 12, at 414. 
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fifty localities were designated as FHAP agencies, and they received 
83.7% of all Title VIII complaints, compared to 16.3% by HUD.18 As this 
suggests, state and local civil rights agencies play a critical role in 
enforcing housing discrimination laws and over time have increasingly 
processed and closed Fair Housing Act complaints.19 

FHAP agencies are not evenly distributed throughout the United 
States; a large percentage of them are in the eastern half of the country or 
on the West Coast, as seen in Table 1.20 In this article we make regional 
comparisons across the ten standard federal regions. Region I contains 
Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and 
Vermont, while Region II has only two states, New Jersey and New York. 
Region III includes Delaware, Maryland, Pennsylvania, Virginia, and 
West Virginia, plus the District of Columbia. Region IV covers eight 
Southeastern states: Alabama, Florida, Georgia, Kentucky, Mississippi, 
North Carolina, South Carolina, and Tennessee. Region V encompasses 
Illinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin. Region VI 
has Arkansas, Louisiana, New Mexico, Oklahoma, and Texas. Region VII 
consists of Iowa, Kansas, Missouri, and Nebraska. Region VIII takes in 
Colorado, Montana, North Dakota, South Dakota, Utah, and Wyoming. 
Region IX is made up of Arizona, California, Hawaii, and Nevada. Finally, 
Region X contains Alaska, Idaho, Oregon, and Washington.  
  

 
 18. U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, OFFICE OF FAIR HOUSING 
AND EQUAL OPPORTUNITY ANNUAL REPORT TO CONGRESS FY 2016 (2017), 15, 18. Similarly, FHAP 
agencies closed 80% of all Fair Housing Act complaints in Fiscal Year 2011 compared to only 20% 
by HUD. U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, ANNUAL REPORT ON FAIR 
HOUSING FISCAL YEAR 2011 (2012), 54–55. 
 19. See, e.g., Charles S. Bullock, III, Charles M. Lamb & Eric M. Wilk, Memo to President 
Biden on State and Local Fair Housing Enforcement, N.Y.U. J. LEGIS. & PUB. POL’Y QUORUM (2021). 
 20. See, e.g., Fair Housing Assistance Program (FHAP) Agencies, https://www.hud.gov 
/program_offices/fair_housing_equal_opp/partners/FHAP/agencies (last visited Feb. 18, 2023). 
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Table 121: State and Local FHAP Agencies by Region, 2018 

Region State Local 

I. New England 5 2 
II. New Jersey-New York 2 2 
III. Mid-Atlantic 3 5 
IV. Southeast 5 13 
V. East-North-Central 5 13 
VI. Southwest 3 5 
VII. West-North-Central 4 10 
VIII. Mountain 3 0 
IX. South Pacific 3 1 
X. North Pacific 2 2 

 
We analyze regional fair housing enforcement in this study by 

measuring all state and local FHAP favorability rates for Blacks and 
Latinos after aggregating those rates according to the states included in 
each federal region. In order to simplify the following discussion, we will 
refer to Region I as the New England region, Region II as the New Jersey-
New York region, Region III as the Mid-Atlantic region, Region IV as the 
Southeast region, Region V as the East-North-Central region, Region VI 
as the Southwest region, Region VII as the West-North-Central region, 
Region VIII as the Mountain region, Region IX as the South Pacific 
region, and Region X as the North Pacific region. Figure 1 shows the ten 
standard federal regions and the outlines of states in each region.  

 
 21. State of Fair Housing Annual Report to Congress, FY 2018-FY 2019, 51-55 (2019). 
Alabama, Alaska, Idaho, Mississippi Montana, Nevada, New Hampshire, New Mexico, South Dakota, 
Wisconsin, and Wyoming had no state or local FHAP agencies in 2018. 
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Figure 1: Standard Federal Regional Boundaries 

 

III.  DATA AND METHOD 

The two data sets22 analyzed here contain all Fair Housing Act 
complaints filed nationwide from 1989 through 2010 and include 
enforcement information on civil rights agencies at all three levels of 
government. This HUD material has information on where a complaint 
was filed and whether it was processed by HUD or a state or local agency; 
when a complaint was received and closed; the type of discrimination 
alleged; whether conciliation was attempted and, if so, the date(s) that 
conciliation was attempted and ultimately reached; whether monetary 
relief was awarded and, if so, the amount; and the reason a case was closed. 
Because federal, state, and local civil rights agencies are processing these 
discrimination complaints, this information allows measurement of the 
extent to which complaints receive favorable outcomes from each level of 
government. The analysis here is based on all racial and national origin 
complaints filed by Blacks and Latinos over the twenty-two-year period. 

The dependent variable is whether the enforcement process provides 
a favorable outcome for the alleged victim of discrimination. Favorable 

 
 22. See supra note 10. 
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outcomes improve the complainant’s position. Title VIII complaints have 
five possible outcomes.  

Two outcomes—conciliations and cause determinations—are 
favorable, whereas the other three outcomes—administrative closures, 
dismissal as irrelevant, and no-cause determinations—are not. In 
conciliations, the responsible agency successfully mediates a resolution 
between a complainant and a respondent. Cause determinations include 
those cases in which the agency determines there is reasonable cause to 
believe that the Fair Housing Act has been violated. By contrast, in an 
administrative closure, no resolution is reached (as when a complainant 
fails to cooperate with an investigation), and irrelevant claims are those 
unrelated to Title VIII (such as when a landlord-tenant dispute does not 
involve housing discrimination).  

IV.  DESCRIPTIVE ANALYSIS 

Figure 2 presents the percentage of favorable outcomes received by 
Black and Latino complainants by federal regions. Figure 1 reveals initial 
findings that constitute a common theme in this article. Latinos attain 
higher favorable outcome rates than do Blacks except in the New Jersey-
New York region (Region II) and the Southeast (Region IV). The overall 
favorability rate for Latinos is 29.6%, compared to 26.0% for Blacks. 
Standard deviations confirm the visual inspection with a value of 4.6 for 
Latinos compared with 2.3 for Blacks. The greater variability in the 
resolution of Latino than Black complaints was confirmed when means 
and standard deviations were calculated using states as opposed to regions 
with a standard deviation of 12.3 for Latinos and 5.7 for Blacks.  
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Figure 223: Favorability Rates for Blacks and Latinos Claiming Racial 
or National Origin Discrimination by Region, 1989–2010 

 

Figure 2 discloses that Blacks’ and Latinos’ complaints filed in the 
West- North-Central region (Region VII) had the greatest likelihood of a 
favorable outcome. Latino success rates are relatively high in Regions V, 
VI, and VIII but are lowest in the New Jersey-New York region (Region 
II), which also reported the lowest rates for Blacks. Black complainants 
also experienced less success in Regions III and X.  

Table 2 compares favorability rates for both groups across the ten 
regions and the outcomes conferred by each level of government. The data 
with race-based complaints filed by Blacks appear at the top of the table 
and Latino complaints below. The first column for each group displays the 
overall favorable outcome rate in a region. The second and third columns 
show the percentage of favorable outcomes granted by HUD and FHAP 
agencies, respectively. The HUD-FHAP column displays the difference 

 
 23. U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, OFFICE OF FAIR HOUSING 
AND EQUAL OPPORTUNITY DATA SET (Obtained by the authors under the Freedom of Information 
Act) (2005); U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, OFFICE OF FAIR HOUSING 
AND EQUAL OPPORTUNITY DATA SET (Obtained by the authors under the Freedom of Information 
Act) (2013). 
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between the favorability rate provided by HUD and FHAP agencies. 
Negative numbers indicate that FHAP agencies outperform HUD’s 
favorability rates for the group. The final two columns separate FHAP 
rates for state and local agencies. The total row that appears beneath the 
results for all regions presents the average favorability rate and standard 
deviations for each group across all regions. 

 

Table 2: Rates of Favorable Outcomes in Race and National Origin 
Complaints for Blacks and Latinos by Region and Processing Agency, 

1989–2010 

Black Complaints 

 Regions All HUD FHAP HUD- 
FHAP State Local 

I New 
England 26.2 37.7 23.9 13.8 23.9 24.1 

II 
New 
Jersey-
New York 

23.1 29.6 19.5 10.1 18.8 56.1 

III Mid-
Atlantic 23.9 31.9 26.2 5.7 25.5 32.0 

IV Southeast 25.0 23.4 25.8 -2.4 21.0 31.4 

V 
East-
North-
Central 

26.2 30.6 23.8 6.8 23.2 28.7 

VI Southwest 26.2 25.4 26.8 -1.4 24.8 30.6 

VII 
West-
North-
Central 

31.7 38.7 25.8 12.9 26.6 25.5 

VIII Mountain 26.4 37.2 19.9 17.3 19.9 — 

IX South 
Pacific 25.5 25.8 25.3 0.5 25.9 15.9 

X North 
Pacific 25.7 26.0 25.5 0.5 26.3 18.2 

 Total 26.0 29.6 28.5  23.6 29.2 

 St. Dev. 2.1 5.9 2.4  2.7 10.9 
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Table 2 (cont.) 

Latino Complaints 

 Regions All HUD FHAP HUD- 
FHAP State Local 

I New 
England 29.2 46.8 25.3 21.5 24.3 40.0 

II 
New 
Jersey–
New York 

22.2 31.2 18.7 12.5 18.3 35.0 

III Mid-
Atlantic 29.5 31.8 31.7 0.1 22.8 48.1 

IV Southeast 25.8 23.3 26.4 -3.1 18.8 34.8 

V 
East-
North-
Central 

32.4 39.3 27.5 11.8 27.6 26.2 

VI Southwest 33.7 31.2 34.9 -3.7 24.4 44.1 

VII 
West-
North-
Central 

39.5 38.0 40.4 -2.4 44.0 36.6 

VIII Mountain 29.7 34.6 26.8 7.8 26.8 — 

IX South 
Pacific 28.4 29.3 28.2 1.1 29.0 18.3 

X North 
Pacific 26.9 28.9 26.1 2.8 25.8 31.4 

 Total 29.7 33.4 28.6  26.2 34.9 

 St. Dev. 4.3 6.2 5.6  6.8 8.5 
 
 
Table 2 suggests several specific findings. First, HUD provides the 

highest rate of favorable outcomes for Blacks, while local agencies most 
frequently find for Latinos. For both groups, success at state FHAP 
agencies is substantially less than when complaints are processed locally 
or by HUD. Second, overall favorable outcomes for both groups are most 
likely in the West-North-Central region (Region VII). Black complaints 
processed by HUD most often succeed in the West-North-Central region 
(Region VII) (38.7%), while Latinos in New England (Region I) fare best 
with HUD (46.8%). Third, the New Jersey-New York region (Region II) 
is noteworthy because it is here that FHAP agencies provide the lowest 
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rates of favorable outcomes for Blacks and Latinos. Fourth, state FHAP 
agencies in New Jersey and New York (Region II) are notably 
unsuccessful when compared with local FHAP agencies. Fifth, the 
disparity between successful resolutions by HUD and FHAP agencies is 
especially pronounced in New England (Region I), where the 21.5-point 
difference for Latinos is the largest in the table and the 13.8-point 
difference for Blacks is the second largest for that group. Sixth, HUD’s 
successful closure rate in New England (Region I) far exceeds the national 
average while the rate for FHAP agencies is below the national average 
(almost two standard deviations below for Blacks). Seventh, with one 
exception, regional favorability rates are higher for Latinos than for 
Blacks. Eighth, local FHAP agencies generally perform well in the 
Southeast (Region IV) with successful closure rates near the average for 
all local FHAP agencies and score much better than HUD or state FHAP 
agencies in the region. Finally, the largest outcome gap showing HUD as 
more successful than FHAP agencies for Blacks occurs in the Mountain 
region (Region VIII) (37.2% to 19.9%), an area with relatively few Blacks. 

V.  MULTIVARIATE ANALYSIS 

This analysis employs multivariate logistic regression in which the 
dependent variable is coded as 1 for a favorable outcome and 0 for an 
unfavorable outcome. Individual complaints are the units of analysis, and 
the main independent variable of interest is the complainants’ race or 
ethnicity. Four categories of complainants are those who self-identified as 
Black, Latino, both Black and Latino, and neither Black nor Latino 
categories. Those who identify as both appear in both the self-identified 
Black and self-identified Latino categories. Those who identify as neither 
are not included given the purpose of the study. Blacks (including those 
who also self-identified as Latino) filed a total of 66,298 race-based or 
national origin complaints, and self-identified Latinos filed 13,637. 

Dummy variables for the type of agency responsible for processing a 
complaint are also included. In addition to variables indicating complaints 
handled by HUD or FHAP, a third category called “Returned” is included 
to account for those complaints that originally fell under the jurisdiction 
of a FHAP agency but for some reason was returned to HUD. In some 
cases, it could be that a FHAP agency was decertified while the complaint 
was still being processed. It could also be that the FHAP agency could not 
process the complaint within the 100-day deadline required by HUD 
regulations, so the complaint was returned to HUD. These cases deserve 
to be noted as a separate value because, even though they were ultimately 
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processed by HUD, treating them as other HUD cases could bias the 
results in favor of FHAP agencies over HUD.  

A complainant may cite several types of discrimination, including the 
terms, conditions, or privileges of the sale or rental of housing, advertising, 
financing, refusal to rent, refusal to sell, coercion, or false representation. 
These are used as control variables in the model. A complainant may also 
mention more than one type of discrimination in a complaint, so the 
categories are not mutually exclusive. As such, the dummy trap does not 
apply, and all categories are included. Another variable is included to 
capture any other issue that may be cited. Furthermore, the Fair Housing 
Act stipulates that the Justice Department file a lawsuit if the agency 
believes the respondent is responsible for a pattern or practice of repeated 
violations of Title VIII. In these cases, the probability of a favorable 
outcome is high and is captured in the pattern or practice variable.  

Previous research has found that under some circumstances 
geographical areas that process a higher volume of complaints per capita 
generally have a higher proportion of favorable outcomes.24 There is also 
reason to believe that where a higher proportion of the population 
identifies as nonwhite, this might influence the outcome of race- or 
ethnicity-based complaints.25 Therefore, control variables for each of these 
are included. Population data are taken from the 2000 U.S. Census because 
that is roughly the midpoint of the data set.26 

A fixed effects model is used, where dummy variables are created to 
capture any year-to-year differences. The coefficients for the issue 
dummies and the yearly fixed effects do not appear in the tables due to the 
large number of variables and to emphasize the primary focus of the 
analysis.  

Table 3 shows Fair Housing Act complaints for Blacks and Latinos. 
Column (a) includes those complaints processed by HUD, whereas 
columns (b) and (c) present the results for complaints handled by state and 
local agencies, respectively. The West-North-Central region (Region VII), 
which Figure 1 shows had the highest rates of favorable outcomes from 
both Blacks and Latinos, is the excluded category. The multivariate 

 
 24. Charles S. Bullock III, Charles M. Lamb, & Eric M. Wilk, African American and Latino 
Discrimination Complaints: Comparing Volume and Outcomes, 102 SOC. SCI. Q. 2676 (2021). 
 25. See id. 
 26. See U.S. DEPARTMENT OF COMMERCE, THE BLACK POPULATION 2000: CENSUS 2000 
BRIEF (2001), https://www.census.gov/prod/2001pubs/c2kbr01-5.pdf; U.S. DEPARTMENT OF 
COMMERCE, THE HISPANIC POPULATION 2000: CENSUS 2000 BRIEF (2001), https://www.census.gov 
/prod/2001pubs/c2kbr01-3.pdf. 
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models confirm the major conclusions provided by the descriptive 
analysis. 

Table 3: Probability of a Favorable Outcome in Race and National 
Origin Complaints by Region and Processing Agency, 1989–2010^ 

 HUD (a) States (b) Localities (c) 
  β pr.c β pr.c β pr.c 
Region (Base category: Region VII) 
Region I .257* .06 -.199* -.04 -.594** -.12 
 (.110)  (.098)  (.213)  
Region II -.072 — -.371** -.06 -.058 — 
 (.103)  (.125)  (.328)  
Region III -.405*** -.08 -.038 — -.423 — 
 (.105)  (.122)  (.241)  
Region IV -.321*** -.06 -.394*** -.07 -.561* -.12 
 (.094)  (.120)  (.220)  
Region V .002 — -.192 — -.651*** -.13 
 (.087)  (.099)  (.204)  
Region VI -.326*** -.06 -.240* -.05 -.314 — 
 (.073)  (.102)  (.168)  
Region VIII .075 — -.363*** -.06 — — 
 (.099)  (.109)    
Region IX -.133 — -.017 — -1.409*** -.23 
 (.070)  (.082)  (.203)  
Region X -.220** -.04 -.111 — -.799*** -.15 
 (.070)  (.072)  (.152)  
Black -.157*** -.03 -.139*** -.03 -.350*** -.08 
 (.038)  (.036)  (.052)  
Complaints per State 
Capita 

.043*** .10 -.005 — -.063** -.15 
(.010)  (.012)  (.026)  

Pattern or Practice 2.031*** .47 — — — — 
 (.038)      
Constant -1.079***  -1.116***  -.148  
  (.152)   (.196)   (.391)   
N 28,523  27,262  10,794  

^ Fixed effects model with coefficients for years omitted. 
Issue variables also omitted for sake of space. 

*** = p < .001.       ** = p < .01.       * = p < .05. 

Results in Table 3 column (a) generally correspond with the 
descriptive analysis. Reinforcing the descriptive analysis, with the control 
variables in place, HUD is significantly more likely to provide favorable 
outcomes for Blacks and Latinos in New England (Region I). Favorable 
outcomes are significantly less likely in Regions III, IV, VI and X. 
Elsewhere, outcomes are not significantly different from those in the 
West-North-Central region (Region VII). The negative sign for the Black 
variable confirms what other data indicated: Latinos are more likely than 
Blacks to receive favorable outcomes. The complaints per state capita 
variable suggests that the likelihood of HUD conferring a favorable 
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outcome in a particular state is greater where higher levels of complaints 
per capita are filed. As expected, the likelihood of a favorable outcome 
increases where a pattern or practice of discrimination occurs. 

Table 3 column (b) shows the findings for complaints processed by 
state FHAP agencies. Favorable outcomes to Black and Latino 
complainants are most likely in the West-North-Central region (Region 
VII), as indicated by the negative signs for all regions in the table. State 
FHAP agencies are least likely to generate favorable outcomes in New 
England (Region I), New Jersey-New York (Region II), Southeast (Region 
IV) and Mountain (Region VIII) areas. The race variable shows that, like 
HUD, states are more likely to find in favor of Latinos than Blacks. 
Finally, the number of complaints filed per state has no significant impact 
on the likelihood of a state agency reaching favorable outcomes. Pattern 
or practice determinations are not made by FHAP agencies.  

Column (c) of Table 3 presents the results for local FHAP agencies. 
All the regional coefficients are negative, indicating it is in the excluded 
region, Region VII, where local FHAP agencies most often render 
favorable judgments. Positive outcomes for complainants are significantly 
less likely in Regions I, IV, V, IX and X. Like with HUD and state FHAP 
agencies, local agencies are also more likely to award favorable outcomes 
to Latinos than to Blacks, but the magnitude of the difference is greatest 
for complaints processed by local agencies. Column (c) indicates that local 
complaints filed by Latinos are 8% more likely than Black complaints to 
result in a favorable outcome. This is more than twice the 3% difference 
observed for HUD and state FHAP agencies. Finally, the coefficient for 
the complaints filed per state has the opposite of its expected effect, 
perhaps because the variable does not account for the distribution of 
complaints filed in each state. It may be that those localities with a higher 
volume of complaints filed per capita generally have higher rates of 
favorable outcomes, though we are unable to examine this question with 
our current data. 

Table 4 divides the population of complaints into three separate 
categories: those by Blacks in column (a), those by Latinos in column (b), 
and all complaints based on race or national origin in column (c). The level 
of government agency responsible for processing the complaint is taken 
into account along with the region where the complaint was filed, the racial 
and ethnic composition of the state where the complaint originated, the 
complaints filed per capita in the state of origin by each group and race 
(for column c).  
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Table 4: Likelihood of Favorable Outcome for Groups and Complaints 
Filed per 10,000 State Population at the Complaint Level, 1989–2010^ 

 Black Complaints (a) Latino Complaints (b) All Complaints (c) 
  β pr.c β pr.c β pr.c 
Level of Agency (Base category: HUD) 
State Agencies -.124*** -.03 -.255*** -.05 -.188** -.04 
 (.023)  (.051)  (.022)  
Local Agencies .081** .02 .282*** .06 .105*** .02 
 (.029)  (.061)  (.026)  
Returned -.461*** -.08 -.676*** -.12 -.490*** -.09  

(.030) 
 

(.071) 
 

(.027) 
 

Region (Base category: Region VII) 
Region I -.158** -.03 .107 — .031 — 
 (.110)  (.114)  (.072)  
Region II -.348*** -.06 -.036 — -.114 — 
 (.058)  (.124)  (.085)  
Region III -.289*** -.05 .065 — -.108 — 
 (.053)  (.115)  (.080)  
Region IV -.310*** -.06 -.177 — -.216** -.04 
 (.049)  (.101)  (.078)  
Region V -.167*** -.03 .236* .05 .056 — 
 (.045)  (.110)  (.063)  
Region VI -.203*** -.04 .322* .07 -.001 — 
 (.044)  (.129)  (.062)  
Region VIII -.188* -.03 .087 —- .050 — 
 (.074)  (.116)  (.077)  
Region IX -.144** -.03 .255* .05 -.091 — 
 (.047)  (.115)  (.063)  
Region X -.108* -.02 -.098 — .004 — 
 (043)  (083)  (.048)  
PCT Black in State .003 —  — .008*** .06 
 (.002)    (.004)  
Black Complaints per 
10K State Capita 

-.0003 —  — -.003*** -.08 
(.0004)    (.001)  

PCT Latino in State   0.0007 — .003 — 
   (.1125)  (.002)  
Latino Complaints per 
10K State Capita 

  0.026*** .18 .028*** .19 
  (.005)  (.003)  

Total Complaints per 
10K State Capita 

    .032* .04 
    (.015)  

Black     -.018 -.04 
     (.056)  
Pattern or Practice 1.189*** .27 4.148*** .68 2.248*** .51 
 (.488)  (1.061)  (.382)  
Constant -.944***  -1.371***  -1.307***  
  (.074)   (.187)   (.113)   
N 66,298  13,637  79,935  

^ Fixed effects model with coefficients for years omitted. 
Issue variables also omitted for sake of space. 

*** = p < .001.       ** = p < .01.       * = p < .05. 
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HUD is the excluded category and the first set of variables in Table 4 
columns (a), (b), and (c) confirm that local agencies are more likely than 
HUD to provide favorable outcomes to both groups. State agencies are the 
least likely, whereas HUD ranks between local and state agencies. Of 
course, these results do not focus on variation across regions, but Table 2 
indicates that states substantially outperform HUD only in the case of 
Latino complaints in the West-North-Central region (Region VII). Table 
2 shows that state FHAP agencies have slightly higher success rates than 
HUD for Blacks in Regions IX and X. The results for Black complaints 
run counter to the descriptive analysis in Table 2, although the difference 
between local agencies and HUD is small. After controlling for other 
factors, the findings conform to previous analyses.27 Returned complaints 
are much less likely to have a favorable outcome.  

Turning to the regional variables, Table 4, column (a) presents the 
results for complaints filed by Blacks. As in Table 3, the West-North-
Central region (Region VII) is the excluded category. The negative results 
for every region in Table 4 confirm the descriptive statistics in Table 2, 
where the highest favorability rates for Blacks appear in Region VII, with 
Black success rates significantly lower in all other regions.  

Table 4, column (b) reveals that Regions V, VI and IX award the 
highest levels of favorable outcomes for Latinos. These findings are at 
odds with the descriptive analysis presented in Table 2, where Region VII 
ranked the highest. The Latino Complaints Per State Capita variable may 
provide insight into this difference. That variable achieves statistical 
significance and has a fairly large impact. In contrast, the Black 
Complaints Per State Capita variable fails to achieve significance in Table 
4 column (a). Regions V, VI and IX have high levels of Latino residents 
and, therefore, have higher rates of Latino complaints filed per capita 
compared to Region VII, where the Latino population is smaller. 
Consequently, in analyzing Table 4 column (b), it seems that complaints 
filed per capita drive the results and are a necessary variable to consider 
when examining regional performance.  

The difference in these group variables is among the most interesting 
findings in Table 4 column (c). First, the total complaints filed by state, 
regardless of racial or ethnic group, has an overall impact. The most 
peculiar result in column (c) is the reversed impact of the complaints filed 
by state for Blacks and for Latinos. The coefficient for the Latino 
Complaints by State variable is significant and in the expected direction, 

 
 27. Bullock, Wilk & Lamb, supra note 6; Lamb & Wilk, supra note 12. 
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where the more complaints filed per capita, the higher the level of 
favorable outcomes. Yet the coefficient for the Black Complaints Filed Per 
Capita variable has a negative, yet insignificant, impact on the rate of 
favorable outcomes, which may be due to the high degree of collinearity 
between the complaints filed per state and the PCT Black in the State 
variable (r = .6). PCT Black has the expected effect with higher 
favorability rates in states with a large Black percentage. Finally, the race 
variable once again confirms that Latino complaints are more likely than 
Black complaints to secure favorable outcomes.  

VI.  CONCLUSION 

This article addresses a topic ignored in the scholarly literature: legal 
policy enforcement across the ten federal regions. We investigate how 
federal, state, and local civil rights agencies have enforced the Fair 
Housing Act of 1968 and the Fair Housing Amendments Act of 1988 by 
exploring the level of favorable outcomes provided to Blacks and Latinos 
who file racial or national origin discrimination complaints. The empirical 
analysis indicates that the likelihood of a favorable outcome for these 
complainants depends on multiple factors: (1) the level of government 
agency processing the complaint, (2) the region in which the complaint 
was filed, (3) the race or ethnicity of the complainant, (4) the number of 
complaints per capita filed per state, and (5) the racial composition of the 
state where the complaint was filed. However, the last two variables have 
a significant impact only for Latino outcomes. It is also important to note 
that these two variables are highly correlated, which may explain why only 
one achieves statistical significance for each group. The correlation 
coefficient for state racial composition and complaints filed per state is .6 
for both Blacks and Latinos.  

The results from the multivariate analyses indicate that local FHAP 
agencies provide the highest levels of favorable outcomes for both Blacks 
and Latinos. One difference between the groups is that there is greater 
variability for Latinos from region to region and state to state regardless 
of the government processing agency. Since FHAP agencies normally 
handle about 80% of all Title VIII complaints and state agencies process 
more complaints than do local FHAP agencies, the lower level of success 
before state FHAP agencies raise concerns. HUD performs better than 
FHAP agencies (state and local combined) in most regions for both Blacks 
and Latinos. Table 2 shows that Latino success with HUD exceeds that 
with state FHAP agencies everywhere except the West-North-Central 
region (Region VII), and Black success at HUD is greater except in 
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Regions IX and X, where the HUD and state FHAP rates are essentially 
equal. Complainants usually fare better with local FHAP agencies than 
HUD, although the differences are less clear cut with Latinos winning 
more often before local agencies than HUD in five of nine regions. Black 
complainants do better with local FHAP agencies in three regions while 
success rates are equal for HUD and local FHAP agencies in the Mid-
Atlantic region (Region III). 

Conducting this analysis has been complicated by its many moving 
parts—ten federal regions and favorable outcome rates for HUD as well 
as numerous state and local FHAP agencies. Therefore, instead of 
attempting to summarize the myriad findings in this article, we have 
chosen to emphasize three major conclusions. First, the North-West-
Central region (Region VII) is most likely to provide favorable outcomes 
to Blacks and Latinos. It is also one of three regions where FHAP agencies 
render higher rates of favorable outcomes for Latinos than does HUD. 
Second, the Southeast region’s (Region IV) FHAP agencies produce high 
favorability rates exceeding those of HUD. This conclusion aligns with 
recent literature suggesting change in at least some southern states in favor 
of stronger civil rights enforcement than in the past.28 Third, FHAP 
agencies are least likely to rule in favor of racial and ethnic minorities in 
the New Jersey-New York region (Region II), even though Region II is 
frequently considered to be liberal in orientation. HUD outperforms FHAP 
agencies to the greatest extent in Regions I, II and, in the case of Blacks, 
VII and VIII.  

If we assume that the regional processing units (HUD and FHAP 
agencies) receive similar distributions of fact situations in their 
complaints, some striking inconsistencies become apparent. One type of 
inconsistency involves variations in the incidence of favorable findings 
across reviewing agencies in a region. In New England (Region I), for 
instance, HUD is significantly more likely to find in favor of complainants 
while state and local FHAP agencies in the region are significantly less 
likely to render favorable decisions. As a second example, in the 
Southwest region (Region VI), state FHAP agencies tend to be favorably 
inclined to complainants while HUD is not. A second type of 
inconsistency involves the treatment of Blacks and Latinos in a region. In 
Regions V, VI, and IX, Latinos are likely to receive a favorable result 
while Black complainants succeed at a significantly lower rate. 

 
 28. See BULLOCK & GADDIE, supra note 6; Bullock, Wilk & Lamb, supra note 6; Iceland, 
Sharp & Timberlake, supra note 6; and Lassiter & Crespino, supra note 6. 
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What could explain these inconsistencies in favorable outcomes 
within regions? For example, in some, but not all regions, Blacks and 
Latinos may be treated differently. This assumes, perhaps incorrectly, that 
the distribution of complaints in terms of severity or documentation is 
comparable for the two groups. If evidence, which is not available for this 
research, should prove that assumption to be correct, it would raise 
questions about bias among the civil rights personnel handling complaints. 
Differences across reviewing authorities within a region suggest the 
absence of a common culture within a region. Local authorities in New 
Jersey-New York (Region II) are far more likely to find for complainants 
than HUD or state FHAP agencies. On the other hand, local FHAP 
agencies in the South Pacific region (Region IX) find for complainants 
much less often than HUD or state FHAP personnel. Of course, if there 
are dramatic differences in the nature of the complaints received by 
different processing agencies or filed by different minority groups, that 
could account for the inconsistencies noted above. 

At this point, with the evidence at hand, it is not possible to do more 
than to offer explanations testable if more complete information should 
come available. One potential explanation for the regional variations 
observed here is that, despite efforts to promote a common interpretation 
of agency regulations nationwide, differences may have emerged in 
regional HUD offices. Similarly, notwithstanding efforts to ensure that 
FHAP agencies apply the same standards as HUD, norms may have 
developed in some FHAP offices requiring more or less proof before 
finding for complainants. Another possibility is more idiosyncratic. Some 
bureaucrats processing complaints may be more sensitive to the fact 
situations outlined in complaints. Bureaucrats in civil rights agencies may 
identify with complainants who share their race or ethnicity. Survey 
research has found that Blacks are more likely than Whites to believe that 
racism remains a problem and that Blacks more often face discrimination 
than do Whites.29 Bureaucrats who have experienced behavior like that 
alleged in a complaint may be more responsive. A possibility which might 
account for variations among HUD regional offices would be differences 
in priorities assigned the various programs that HUD administers.  

It is also conceivable that Latinos fare better than Blacks in Title VIII 
complaints because the unfair practices cited by the former are, on balance, 
more egregious than those confronted by the latter.30 The coming of age 
of the Black Civil Rights Movement predates that of comparable Latino 
 
 29. See, e.g., Massey & Denton, supra note 8, at 105. 
 30. See, e.g., Bullock, Lamb &Wilk, supra note 24, at 2687. 
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community activism. A longer period of demanding equal treatment may 
have made Blacks unwilling to tolerate a wider range of discriminatory 
behavior. The presence of a larger share of Latinos than Blacks not legally 
in the country might result in hesitancy in the former community to 
complain. If, for either of these reasons or for others, Latinos are less 
inclined to complain, the complaints they file may often detail more 
serious or clear-cut violations than some of those received from Blacks. 

The findings here prompt three policy recommendations. First, 
Congress should provide additional funding to entice more local civil 
rights agencies to pass the necessary fair housing laws—some for the very 
first time—and become certified in the FHAP program, supplemented by 
greater bureaucratic support and encouragement from HUD. Second, 
Congress should hold HUD to a higher standard of performance regarding 
national origin complaints when compared to local agencies. Third, 
Congress and HUD should hold FHAP agencies to a higher standard of 
performance in race and national origin cases generally. In today’s 
climate, though, where civil rights enforcement is a low priority with 
Congress and the judiciary, dramatic change is unlikely. 
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ABSTRACT 

The decline of effective government throughout most Western 
democracies poses one of the greatest challenges democracy currently 
confronts. The importance of effective government receives too little 
attention in democratic and legal theory, yet the inability to deliver 
effective government can lead citizens to alienation, distrust, and 
withdrawal from participation, and worse, to endorse authoritarian 
leaders who promise to cut through the dysfunctions of democratic 
governments.  

A major reason for this decline in effective government is that 
democracies have become more politically fragmented. Political power 
has been dispersed among many more political parties, organized groups, 
and even more spontaneous, instantly mobilized non-formal groups. In the 
proportional-representation systems of Western Europe, power is now 
divided across many more political parties, including recent, insurgent 
ones. In the first-past-the-post system of the United States, the main parties 
are much more internally fragmented. Outside groups, and even 
individual actors, have far greater power to disrupt and undermine 
government efforts to forge policy than in the past. 

This article expands and extends earlier work I have done on political 
fragmentation in the United States. It identifies the various forms political 
fragmentation has taken across Western democracies in general. The 
article then explores some of the major economic and cultural forces that 
are fueling fragmentation across most Western democracies. 

This piece then turns to a substantial analysis of the communications 
revolution, as another major cause of the political fragmentation in 
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published in Richard H. Pildes, Democracies in the Age of Fragmentation, 110 Calif. L. Rev. 2051 
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democracies today. The challenge this revolution poses to democratic 
government is more profound than more familiar concerns with 
disinformation, misinformation, offensive speech, and the like. The 
communications revolution might inherently undermine the capacity for 
legitimate, broadly accepted political authority – the authority necessary 
to be able to govern effectively in democratic systems. Political 
fragmentation is the result of dissatisfaction with the way democracies 
have been governing, yet it also makes effective governance all the more 
difficult. Though there is insufficient appreciation of this new era of 
political fragmentation, overcoming this fragmentation and delivering 
effective governance is among the most urgent challenges facing 
democracies across the West. 
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INTRODUCTION 

Political and legal theory, as well as debates about political reform and 
legal doctrine, give too little weight to the importance of effective 
government in the central values democratic governments must aim to 
realize. Democratic government, in the United States and throughout long-
established Western democracies, today confronts many challenges. A 
good deal of academic and popular writing now exists about some of these 
challenges, such as the risk of democratic backsliding, regression, or the 
rise of “populism”1 and “illiberal democracies.”2 Good reasons exist for 
these concerns. But far less appreciated is the way in which recently 
emergent forces have driven a rise in what I call “political fragmentation,” 
and the challenge such fragmentation poses to the ability of democracies 
to deliver effective government. Put briefly, political fragmentation is the 
dispersion of political power into so many different hands and centers of 
power that it becomes difficult to marshal enough political power and 
authority for democratic governments to function effectively. The 
emergence of political fragmentation, fueled in part by the 
communications revolution, might pose the deepest and most enduring 
challenge to democratic governments, including in the United States, in 
this era. 

To take the United States as one example, there is little question that 
recent decades have seen a dramatic decline in the effectiveness of 
government, whether measured in the number of important bills Congress 
is able to enact, the proportion of all issues people identify as most 
important that Congress manages to address, or the number of enacted bills 
that update old policies enacted many decades earlier.3 Social scientists 
now write books with titles like Can America Govern Itself? Longitudinal 
data confirm the obvious, which is the more polarized Congress is, the less 
it enacts significant legislation; in “the ten most polarized [congressional] 
terms,” a bit more than 10.6 significant laws were enacted, while in “the 
ten least polarized . . . terms,” that number goes up sixty percent, to around 

 
 1. JAN-WERNER MÜLLER, WHAT IS POPULISM? 101 (2016). 
 2. See, e.g., Steven Levitsky & Daniel Ziblatt, How Democracies Die (2018). 
 3. Suzanne Mettler & Claire Leavitt, Public Policy and Political Dysfunction, in CAN 
AMERICA GOVERN ITSELF? 239, 248 (Frances E. Lee & Nolan McCarty eds., 2019) (“However we 
measure it, whether as the number of important bills passed in a given Congress, the proportion of all 
salient items on the legislative agenda that a given Congress manages to pass or the number of enacted 
bills that change, revise or restructure extant policy, stalemate in the legislature presents unique and 
in many cases unprecedented challenges to the American polity in its third century.”) (citations 
omitted).  
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“sixteen significant enactments per term.”4 The inability of democratic 
governments to deliver on the issues their populations care most about 
poses serious risks.  

David Runciman describes the appeal of modern democracy as 
essentially twofold.5 It offers dignity and respect to citizens, whose views 
and votes elected rulers must take seriously. And it delivers long-term 
benefits to those citizens. What happens when democracies become unable 
to provide the latter? At a minimum, that can lead to alienation, 
resignation, distrust, and withdrawal among many citizens. Even worse, it 
can spawn demands for authoritarian leaders who promise to cut through 
the dysfunction of the political process. And at an even more extreme, it 
can lead people to question the efficacy of democracy itself and become 
open to anti-democratic systems of government. The rise of a more 
prosperous China, and its model of one-party, authoritarian capitalism 
increases the risk that some citizens in democratic states might become 
tempted to look to non-democratic systems in search of effective 
governance.6 

Analysis of modern democracies has not sufficiently recognized the 
emergence of political fragmentation as a major challenge. Nor has it 
grasped the range of implications this fragmentation has for the possible 
future of democratic processes, institutions, and governance. Political 
fragmentation is related to polarization, populism, and the risk of 
authoritarianism. But the most profound question it poses to 
democracies—both for those that seem fragile7 and those that currently 
seem less so—is whether the ability to sustain legitimate democratic 
authority is coming into question. “Legitimate” here means broadly 
accepted authority, in the sociological sense (not the normative sense).  

In Part I of this article, I define political fragmentation more fully and 
describe its various manifestations, including the different forms 
fragmentation takes today in proportional-representation (PR) political 
systems and in first-past-the-post (FPTP) ones.  

The rest of the article aims to raise the question whether this 
fragmentation is likely to be a temporary, contingent feature of Western 

 
 4. Nolan McCarty, Polarization: What Everyone Needs to Know 140 (2019). 
 5. David Runciman, How Democracy Ends 169–71 (2018). 
 6. See, e.g., MARTIN JACQUES, WHEN CHINA RULES THE WORLD: THE END OF THE WESTERN 
WORLD AND THE BIRTH OF A NEW GLOBAL ORDER (2009) (Martin Jacques anticipated that the rise of 
economic liberalism and a more prosperous China would not lead to political liberalism, but to China 
seeking to re-make it surrounding region more in the vein of the Chinese system of political order). 
 7. See generally Samuel Issacharoff, Fragile Democracies: Contested Power in the Era of 
Constitutional Courts (2015). 
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democracies or a more enduring one. Part II briefly provides a view of the 
main economic and cultural drivers of political fragmentation. This is a 
prelude to Part III, which turns to the role of the communications 
revolution in spawning political fragmentation. Part III argues that the 
challenge the communications revolution poses to democracy is deeper 
than familiar concerns with disinformation, misinformation, “hate 
speech,” or anonymous speech funded through “dark” (undisclosed) 
money. Even apart from those issues—or even if those issues could be 
solved through platform self-regulation, governmental policies, or other 
means—the communications revolution weakens the authority and 
legitimacy of institutions, both public and private. To the extent the 
communications revolution is a significant contributor to the political 
fragmentation of Western democracies, this fragmentation is likely to be 
enduring. 

In the political sphere, fragmentation is both effect and cause of the 
inability of democratic governments to deliver effectively on the issues 
their citizens care most about. The perceived failure of democratic 
governments to do so in recent decades has driven the search for 
alternatives to the long dominant structures of political authority, as well 
as the withdrawal of many from democratic politics. Yet the resulting 
fragmentation of political parties and governments perversely makes it all 
the more difficult for democratic governments to deliver the effective 
performance citizens demand. Are we becoming destined to temporarily 
successful forces of disruption, soon undermined in turn by other new 
disruptive forces, in an endless cycle that makes effective democratic 
governance more difficult to establish and sustain? 

I.  POLITICAL FRAGMENTATION 

An image for our age: French President Emmanuel Macron, the great 
disruptor of the traditional two-party structure that had dominated French 
politics for six decades—elected in 2017 with two-thirds of the final-round 
vote—one year later effectively trapped in his office, trying to remain 
“invisible,” because any public appearance would lead to the nearly instant 
mobilization of spontaneous, yet somehow organized, large street crowds 
of Yellow Vest protestors.8 A year after Macron had swept aside the long-
 
 8. Sylvie Corbet, As Protests Rages in France, Macron Remains Invisible, ASSOCIATED 
PRESS (Dec. 7, 2018), https://www.apnews.com/3b7d4a322df34823b448dabd46e2e03a; see also 
SOPHIE PEDDER, REVOLUTION FRANÇAISE:  EMMANUEL MACRON AND THE QUEST TO REINVENT A 
NATION 47–79 (2018) (on Macron as the great disrupter of the long-dominant structure of French 
political parties and government). 
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dominant structures of traditional political authority, his own legitimacy 
and authority was in turn being eroded and undermined—not by the return 
of those traditional structures or conventional partisan opposition—but by 
leaderless, popular political forces. The disruptor was disrupted overnight: 
a particularly dramatic example of both the fragmentation of political 
authority and the resulting difficulty of sustaining legitimate authority. 

Political fragmentation takes many different forms. But in general, I 
mean the myriad ways in which political power today is effectively 
dispersed among so many political parties, organized groups, non-
organized groups, and independent political figures, including both 
governmental actors and non-governmental actors. No longer is political 
power, in most democracies, effectively controlled by, or contained 
within, the centralized, major institutions that had long been perceived to 
be the legitimate vehicles for organizing and exercising that authority (the 
leadership of the executive and legislative branches, the traditional 
political parties and their leaders, the governing majority coalition).  

Concerns about political fragmentation have long been central in 
thought about the structural design of democratic institutions. That design 
involves tradeoffs among a range of significant democratic values and 
concerns. Should representative institutions, for example, be elected 
through proportional representation or first-past-the-post elections; the 
former might lead more segments of society to feel fairly represented, but 
the latter might produce more decisive, effective government. Will a 
federal system mitigate concerns about an overweening central state or 
fragment power to the point of hamstringing necessary centralized 
authority? Separated powers systems might provide a check against 
concentrated power but might disperse authority too broadly for 
government to function effectively. Pooled sovereignty arrangements 
might generate economic and other benefits, but fragment authority in 
ways that undermine political accountability.  

Concerns about fragmentation have also been central to debates about 
the underlying social foundations necessary for democratic governments 
to exist and succeed. Reflecting a common nineteenth-century view, John 
Stuart Mill asserted that democracy required an underlying society not 
fragmented in certain ways: “Free institutions are next to impossible in a 
country made up of different nationalities. Among a people without 
fellow-feeling, especially if they read and speak different languages, the 
united public opinion, necessary to the working of representative 
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government, cannot exist.”9 But after the middle of the twentieth century, 
this social homogeneity no longer was thought necessary. Much of the 
West shifted to the belief that democratic systems are suitable regardless 
of religious, cultural, linguistic, tribal, racial, ethnic or other differences 
within a society, including those emerging from civil wars that took place 
along these lines.10 As Amartya Sen puts it: “In the domain of political 
ideas perhaps the most important change to occur [in the twentieth 
century] has been the recognition of democracy as an acceptable form of 
government that can serve any nation . . . .”11  

This essay addresses issues of fragmentation arising in the space 
between the design of democratic institutions and the social and cultural 
foundations of democratic societies. It focuses on fragmentation that has 
been emerging in the spheres of democratic politics and governance in 
recent years. We do not appreciate fully how pervasive are these 
developments, nor the depth of the challenge they pose to democracies. 

A.  PR Systems and Fragmentation 

 In the proportional-representation democracies, the most obvious and 
familiar expression of political fragmentation is the unraveling of the 
traditionally dominant, center-left and center-right major political parties 
or coalitions that had governed in most democracies since World War II. 
These parties and coalitions were largely organized along lines of class 
and education; higher income, more educated voters gave most of their 
votes to the parties of the right, while middle income and working-class 
voters12 cast most of their votes for the party of the left. Over the last 25 
years or so, this has changed dramatically. With respect to education, there 
has been a complete inversion: most highly educated voters are now more 
supportive of the parties of the left than are less educated voters.13 In the 

 
 9. John Stuart Mill, Considerations on Representative Government 286 (1861). 
 10. See Richard H. Pildes, Ethnic Identity and Democratic Institutions: A Dynamic 
Perspective, in CONSTITUTIONAL DESIGN FOR DIVIDED SOCIETIES: INTEGRATION OR 
ACCOMMODATION? 173 (Sujit Choudhry ed., 2008). 
 11. Amartya Sen, What’s the Point of Democracy?, 57 BULL. AM. ACAD. ARTS & SCIS. 8 
(2004).  
 12. See, e.g., Nicholas Carnes & Noam Lupu, The White Working Class and the 2016 Election, 
19 PERSPS. ON POLS. 55, 57 (2021) (U.S. political scientists today define “working class” to be “those 
who do not hold a college degree and report annual household incomes below the median, as reported 
by the Census Bureau (in 2016, for instance, the median annual household income was nearly 
$60,000).”).  
 13. Amory Gethin et al., Brahmin Left Versus Merchant Right: Changing Political Cleavages 
in 21 Western Democracies, 1948–2020, 137 Q. J. Econ. 1, 16 fig.1 (2022). (In the 1960s, the highest 
10% of voters by educational level were fifteen points less likely to vote for the parties of the left than 
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U.S., the bases of the parties have also shifted dramatically with respect to 
income as well, a shift that began in 1992 or so. By the time of the 2016 
election, Hillary Clinton did far better with high-income voters than low-
income ones.14 In that election and 2020, a majority of voters in the top 
15% of the income distribution voted for Democrats (Democrats also won 
a majority of voters in the bottom 20% by income, meaning Democratic 
support by income has a U-shaped structure).15 In Western Europe, more 
affluent voters have also moved somewhat toward the parties of the left, 
though not as dramatically as in the U.S. This fundamental reconfiguration 
of the class-based foundations of the parties of the left and right is both 
cause and effect of the ensuing political fragmentation that now 
characterizes many of the European democracies.  

The most consequential, direct manifestation of that fragmentation is 
the decline of the vote share and hence political power of the traditional 
two major parties across various European democracies. Since World War 
II, many of the PR democracies in Europe that are formally multi-party 
systems had functioned instead as, in effect, two-and-one half party 
systems.16 One of the two major parties governed either alone or with the 
support of one smaller party. That generated fairly stable and continuous 
government, even as control might shift from one of the two dominant 
parties to the other. Yet between 1970 and 2010, the number of new 
political parties grew from four to twenty-eight across Europe; the number 
of people who were members of these new parties grew by a factor of fifty-
three.17 Overall, the mean vote share for the traditional major parties 
declined from 68% to 72% between 2004 and 2015; emerging new parties 
doubled their vote share during this time to twenty-three percent.18 This 
fracturing of power across more and smaller parties not only makes putting 
together effective governing coalitions more difficult, it also makes the 

 
other voters; those high-education voters had become ten points more likely by 2015–20 to vote for 
the parties of the left across Western Europe). 
 14. Id. (explaining that in Western Europe, while higher income voters have moved to the left, 
it remains the case that they are more supportive of parties of the right than lower income voters, 
particularly when comparing the top 10% by income with the rest of voters). 
 15. Sam Zacher, Polarization of the Rich: The New Democratic Allegiance of Affluent 
Americans and the Politics of Redistribution, PERSP. ON POL. 1, 5 fig. 2 (2023). 
 16. Alan Siaroff, Two-and-a-Half-Party Systems and the Comparative Role of the ‘Half’, 9 
PARTY POL. 267 (2003). 
 17. LUCIANO BARDI ET AL., Which Face Comes First?: The Ascendancy of the Party in Public 
Office, in ORGANIZING POLITICAL PARTIES: REPRESENTATION, PARTICIPATION, AND POWER 62, 68 
tbl.3.3 (Susan E. Scarrow et al. eds., 2017).  
 18. See generally ROGER EATWELL & MATTHEW GOODWIN, NATIONAL POPULISM: THE 
REVOLT AGAINST LIBERAL DEMOCRACY (2018). 
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political sphere more volatile, as new parties pop up almost overnight and 
grab slices of power, including parties that style themselves as “anti-
parties,” reflecting a view that politics should somehow do away with 
parties altogether.19 In various individual countries, the details of this 
general story are particularly dramatic.  

Since WWII, for example, Germany had functioned as one of these 
two-and-a-half party systems, with the traditionally dominant large parties 
of the center-left (the Social Democrats) and center-right (the Christian 
Democrats) alternating in government. In the 1970s, these parties 
regularly combined to receive over ninety percent of the vote.20 But in 
recent years, Germany has fragmented into a six-party system. In the 2017 
elections, the two previously dominant parties combined for only 53% of 
the vote21; in the recent, 2021 elections, they did not even manage together 
to receive over 50% of the vote.22 The votes the major parties hemorrhaged 
were grabbed by smaller parties of the right and left, including the 
Alternative for German (AfD); the Free Democrats; the Greens; and the 
Left. After 2017, it then took six months to put together a governing 
coalition, the longest since the creation of Germany’s post-WWII 
democracy. Since 2021, Germany has been governed by a three-party 
coalition, for the first time, and the ideological differences between those 
three parties, particularly on domestic issues, has raised questions about 
the capacity of the government to function effectively.23 

In France in the last two presidential elections, neither of the two 
principal center-left (the Socialists) or center-right (the Republicans) 
parties that between them had governed France since WWII was able to 
garner sufficient support even to get a candidate into the second and final 
round of the election. Alienation from these long-dominant parties and 
their leaders was so great that Emmanuel Macron was able to create a new 
party virtually overnight and capture the Presidency. But two months after 

 
 19. Nadia Urbinati, A Revolt Against Intermediary Bodies, 22 CONSTELLATIONS 477, 480 
(2015). 
 20. Stefan Wagstyl et al., Merkel Wins Fourth Term but Far-Right Populists Make Gains, FIN. 
TIMES (Sept. 25, 2017), https://www.ft.com/content/12de72a0-a11c-11e7-9e4f-7f5e6a7c98a2. 
 21. Id. 
 22. Sugam Pokharel et al., SPD Narrowly Wins German Election Against Merkel’s CDU but 
Uncertainty Remains Over Next Leader, CNN (Sept. 27, 2021), https://www.cnn.com/2021/09/27 
/europe/spd-cdu-german-election-results-intl-hnk/index.html. 
 23. What Lies Ahead for Germany’s Coalition Government, WORLDVIEW (Dec. 23, 2022, 
15:33), https://worldview.stratfor.com/article/what-lies-ahead-germanys-coalition-government; 
Sarah Marsh, German Coalition, Beset by Crises, Could Get More Fractious After Vote, REUTERS 
(Oct. 10, 2022, 10:59 PM), https://www.reuters.com/world/europe/german-coalition-beset-by-crises-
could-get-more-fractious-after-vote-2022-10-10. 
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his most recent victory, when legislative elections were held, he lost 
control of the National Assembly, which suggests continuing instability 
and disaffection with government (at the time this article went to press, 
Macron’s inability to gain majority support in the National Assembly to 
raise the retirement age to 64 led him to impose that policy through 
executive decree). 

In Austria, the two major parties, the Christian democratic People’s 
Party (ÖVP) and the social democratic (SPÖ), had dominated Austrian 
politics throughout the post-WWII decades of the twentieth century and 
into the twenty-first.24 But in the 2016 presidential elections, their 
candidates fell to fourth and fifth place.25 The far-right Freedom Party 
candidate received the plurality, with 35.1%, while the green party 
candidate received 21.3%, with a run-off election needed to find a winner. 
The country is now governed by an ideologically incoherent coalition of 
the conservative People’s Party and the Green Party—as one Austrian 
political scientist noted, no party is ideologically further from the Greens 
than the People’s Party.26 

In 2010, the Sweden Democrats, a right-wing party with an anti-
immigration platform, entered the scene. By the 2018 general election, it 
won the third-most votes (in 2019, it polled the highest of any party). It 
then took 134 days to form a coalition, which was a minority government, 
to govern. Then in June 2021, the Prime Minister lost a no-confidence 
vote—the first time that had happened in Sweden’s modern political 
history.27 In Denmark, the “four old parties”—“the Social Democrats, 

 
 24. Alicia Walker, The Austrian Government and Political System, EXPATICA (Jan. 17, 2023), 
https://www.expatica.com/at/living/gov-law-admin/austrian-government-95282. 
 25. Eva Zeglovits et al., Was Austria’s Presidential Election Really a Vote Against Populism?, 
LSE BLOG (Dec. 14, 2016), https://blogs.lse.ac.uk/europpblog/2016/12/14/austria-presidential-
election-populism (“The former ‘grand coalition’ that had never been less ‘grand’ than now had lost 
all of its former attraction as a bringer of stability – instead it was perceived as bringing Austria not 
towards stability, but to a standstill.”). 
 26. Christopher F. Schuetze & Katrin Bennhold, Head-Scarf Ban and Carbon Taxes: Austria 
Gets an Unlikely Government, N.Y. TIMES (Jan. 2, 2020), https://www.nytimes.com/2020/01/02 
/world/europe/austria-kurz-greens-coalition-government.html (relating how the government elected in 
2017 soon collapsed in the wake of political scandal involving parties on the far right, which triggered 
snap elections in 2019 that produced an ideologically incoherent coalitional government between the 
People’s Party on the right and the greens on the left–as one story put it, yoking together those who 
support head-scarf bans and carbon taxes). 
 27. Magnus Blomgren, Sweden’s Political Crisis: How We Got Here and What’s Next, LSE 
BLOG (July 2, 2021), https://blogs.lse.ac.uk/europpblog/2021/07/02/swedens-political-crisis-how-we-
got-here-and-whats-next/; Jon Henley, Sweden Gets New Government Four Months After Election, 
GUARDIAN (Jan. 18, 2019, 8:02 AM), https://www.theguardian.com/world/2019/jan/18/sweden-gets-
new-government-more-than-four-months-after-election; Rafaela Lindeberg, Sweden’s Far Right 
Party Surges Into First Place in Shock New Poll, INDEPENDENT (Nov. 18, 2019, 16:06), 



 

209]  Political Fragmentation in the Democracies of the West 

219 

Social Liberals, Conservatives and Liberals” have seen their combined 
vote share fall from a height of nearly 80% in 1994 “to just over 60 percent 
today.”28 

Spain offers another example. Since Spain’s first democratic elections 
in 1977, after the fall of Franco’s dictatorship, two dominant political 
parties—on the center-left, the Socialist Worker’s Party (PSOE), on the 
center-right the Popular Party (PP)29, had alternated governing Spain. But 
in 2014, a new party, Podemos, was born partly out of the spontaneous 
Indignados, street-protest movement (more on that below). In the 
immediate 2014 European Parliament election, Podemos stunned even 
itself by winning eight percent of the vote. It draws from those with high 
income and high educational levels in urban areas, but also from the 
unemployed, manual workers, and the self-employed. In the ensuing 
national elections in December 2015, the first Podemos contested, the 
results were so fragmented that Spain could not put together a functioning 
government. The PP was the leading party, but with only 28.7% of the 
vote—the lowest ever for the party that “won”—while the Socialists 
garnered 22% of the vote and Podemos, having been formed the year 
before, received 20.7%.30 Among students and people with a university 
degree, roughly 30% supported Podemos.31 Another new party, strongly 
opposed to Catalan independence, took 14% of the vote.32 The two-party 
system in Spain had collapsed. After two months of failed negotiations 
over how to form a governing coalition, new elections had to be held.33 

Spain ended up holding four national elections from 2015 to 2019 in 
the effort to find a stable governing coalition.34 In the spring of 2016, the 
results largely split along the same lines as the election five months 

 
https://www.independent.co.uk/news/world/europe/sweden-far-right-democrats-jimmie-akesson-
party-election-a9207741.html. 
 28. Rune Stubager et al., The State of Denmark: What Voters Can Tell Us About the Future of 
the Danish Ideal, LSE BLOG (May 28, 2021), https://blogs.lse.ac.uk/europpblog/2021/05/28/the-state-
of-denmark-what-voters-can-tell-us-about-the-future-of-the-danish-ideal. 
 29. Peter Matuschek, Who Learns from Whom?: The Failure of Spanish Christian Democracy 
and the Success of the Partido Popular, in CHRISTIAN DEMOCRATIC PARTIES IN EUROPE SINCE THE 
END OF THE COLD WAR 243 (Steven Van Hecke & Emmanuel Gerard eds., 2004) (the original party 
of the center-right has been the Union of the Democratic Centre, which the PP eventually replaced). 
 30. Thomas D. Lancaster, The Spanish General Elections of 2015 and 2016: A New Stage in 
Democratic Politics?, 40 W. EUR. POL. 919, 927 tbl.1 (2017). 
 31. Id. 
 32. Id. 
 33. Id. at 931; see also John B. Judis, The Populist Explosion: How the Great Recession 
Transformed American and European Politics 119–30 (2016). 
 34. Matuschek, supra note 29. 
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earlier.35 After 300 days of deadlock, a minority government was formed. 
But that weak government collapsed in 2019, and elections were held 
again.36 

By then another new party, on the right, had come onto the scene: Vox 
(or “Voice”), which is strongly nationalist, against Catalonian 
independence, skeptical of the European Union, and whose emergence 
was also attributable to its anti-immigration stance, an issue that became 
more salient as immigration from Africa increased significantly.37 The first 
national election in 2019 once again failed to produce a governing 
coalition; in November 2019, Spain then held its fourth general election in 
four years.38 At this point, the Socialists received the most votes, but Vox 
became the third largest party in Spain.39 A year earlier, Vox held no seats 
in Spain’s 350-person Congress of Deputies; now it held fifty-four; by 
2022, Vox had become part of the governing coalition in one region.40 In 
five years, Spain had gone from a two-party to a five-party system. For the 
first time since democratic elections began in the 1970s, Spain since 2020 
has been led by a coalitional government, led by the Socialists, with 
Podemos as its junior partner. 

Portugal had been thought to be more insulated from some of the 
forces driving fragmentation in European democracies, because it has low 
immigration and refugee levels.41 But it too is manifesting the effects of 

 
 35. Spanish Election: PP Wins Most Seats but Deadlock Remains, BBC (June 27, 2016), 
https://www.bbc.com/news/world-europe-36632276. 
 36. Raphael Minder, Spain Heads to 4th Election in 4 Years After Failure to Form Government, 
N.Y. TIMES (September 17, 2019), https://www.nytimes.com/2019/09/17/world/europe/spain-
election-government-collapse.html. 
 37. See Guy Hedgecoe, Spain’s Far-Right Vox Seeks Italian Inspiration, POLITICO (Nov. 14, 
2022, 4:00 AM), https://www.politico.eu/article/spain-far-right-vox-inspiration-giorgia-meloni-
brothers-of-italy/; Sofia Sanchez Manzanaro & Marta Rodríguez, Vox: Who are Spain’s Far-Right 
Party and What Do They Stand For?, EURONEWS (Nov. 11, 2019), https://www.euronews.com 
/2019/11/10/vox-who-are-spain-s-far-right-party-and-what-do-they-stand-for; José Rama et al., Who 
Are Vox, and Who Are Their Voters?, LSE BLOG (July 30, 2020), https://blogs.lse.ac.uk 
/europpblog/2020/07/30/who-are-vox-and-who-are-their-voters/ (Vox’s support is strongest among 
relatively younger urban populations with higher income and educational levels.) 
 38. Minder, supra note 36. 

 39. Socialists win repeat Spanish election, Vox becomes third-biggest force in Congress, EL 
PAÍS (Nov. 11, 2019), https://english.elpais.com/elpais/2019/11/10/inenglish/1573407794_574125 
.html. 
 40. Sam Jones, Spain’s Far-Right Vox Breaks Through into Regional Government, THE 
GUARDIAN (Mar. 10, 2022, 11:46 PM), https://www.theguardian.com/world/2022/mar/10/spain-far-
right-vox-regional-government-castilla-y-leon-peoples-party-deal. 
 41. See generally Jorge M. Fernandes & Pedro C. Magalhães, The 2019 Portuguese General 
Elections, 43 W. EUR. POLS. 1038 (2020) (explaining that the government was based on bilateral 
policy agreements with these parties, so that they did not formally enter government, a form of 
government that has been called “contract parliamentarism”). 



 

209]  Political Fragmentation in the Democracies of the West 

221 

political fragmentation. After its 2015 election, a government eventually 
had to be cobbled together from such disparate parties that it was called a 
geringonça—a “contraption,” made of odd-fitting components.42 This was 
still a minority government, led by the Socialist Party, and a controversial 
one as well, because it had to form agreements with parties on the far left 
(the Communists, the Left Bloc) that, since the time Portugal had become 
a democracy, had been considered too extreme for a major party to govern 
with. In 2019, the Socialists formed a single-party minority government, 
determined to negotiate with different parties from across the spectrum on 
specific policy issues. In these two recent elections, four new parties 
entered the parliament. And after just two years, the government collapsed, 
forcing new elections to be held in 2022, two years early—a rare situation 
for Portugal. Commentators suggest Portugal might be facing a permanent 
geringonça, a term that might describe many of the governing coalitions 
across the West.43 In its recent 2022 elections, however, the Socialist Party 
won an outright majority; it remains to be seen whether this means the era 
of geringonça is over. Not surprisingly, the changing nature of the party 
composition of the European Parliament also reflects the fragmentation of 
party politics across Europe. In the most recent elections to the EP, in 
2019, its two main blocs, the European People’s Party and the Socialists 
and Democrats, failed collectively to reach a majority for the first time in 
the EP’s history.44 

Italy’s party system has also become more fragmented, though with a 
more convoluted history. From WWII until the mid-1990s, Italy was 
considered an “imperfect two-party system,” with one party, the Christian 
Democrats, always part of the government.45 That system collapsed in 

 
 42. Joana Ramiro, The Left Can Win in Portugal, JACOBIN (Oct. 6, 2019), 
https://jacobin.com/2019/10/portugal-elections-geringonca-left-bloc-socialist-party.  
 43. Snap Elections Are Called After Portugal’s Government Collapses, ECONOMIST (Nov. 6, 
2021), https://www.economist.com/europe/2021/11/06/snap-elections-are-called-after-portugals-
government-collapses. 
 44. Centrist Liberals Gained the Most Power in the EU Parliament, ECONOMIST (June 1, 
2019), https://www.economist.com/graphic-detail/2019/06/01/centrist-liberals-gained-the-most-
power-in-the-eu-parliament. 
 45. Paolo Pombeni, Christian Democracy in Power, 1946–63, in THE OXFORD HANDBOOK OF 
ITALIAN POLITICS 255, 255–60 (Erik Jones & Gianfranco Pasquino eds., 2015); Carol Mershon, Party 
Systems in Post-World War II Italy, in THE OXFORD HANDBOOK OF ITALIAN POLITICS, 144 (Erik 
Jones & Gianfranco Pasquino eds., 2015); Stephen Gundle & Simon Parker, Introduction: The New 
Italian Republic, in THE NEW ITALIAN REPUBLIC 1 (Stephen Gundle & Simon Parker eds., 1996); 
Enrico Borghetto et al., The Impact of Party Policy Priorities on Italian Lawmaking from the First to 
the Second Republic, 1983-2006, in AGENDA SETTING, POLICIES, AND POLITICAL SYSTEMS 164, 164 
(Christoffer Green-Pedersen & Stefaan Walgrave eds., 2014) (Italy has used several different electoral 
systems over these years; since 2017, it has used a closed-list, mixed-member PR system.). 
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1994 and after a prolonged period of more fragmented politics, two major 
parties emerged that in 2008 together captured more than 70% of the vote, 
suggesting a new two-party system. But starting in 2013, elections have 
generated “a return to the fragmented and unstable politics of the mid-
1990s, with no stable majority available and an increasingly unpredictable 
electorate.”46 By 2018, Italy’s government was formed completely by anti-
system parties.47 In its most recent, 2022 elections, a three-party right-
wing coalition managed to capture majority control, but tensions within 
that coalition suggest continuing fragmentation and instability in Italian 
politics.48 Fragmentation is also reflected in political attitudes that reveal 
a sharp decline in those who strongly identify with any political party. This 
decline, too, has been developing over a long period of time. The percent 
of those in Western European democracies who strongly identify with a 
political party declined between the 1960s and the 1990s in Austria by 
66%; in Italy and Ireland, by 77%; in Sweden and Norway, by 54% and 
45%; in France, by 32%.49 Put another way, in earlier decades in countries 
such as Sweden, two-thirds of people felt loyal to a particular party, but 
by 2010, that had fallen to twenty-eight percent. So too with formal 
membership in the parties: between 1980 and 2009, party membership 
declined dramatically in nearly all European countries, with a falloff of 
more than 30% in the UK, Norway, France, Sweden, Ireland, Switzerland, 
Finland, Denmark, Italy, and Belgium.50 The magnitude of these declines, 
the consistency of their direction, and the fact that they have occurred in 
nearly all Western democracies for which data is available suggests that 
general structural forces are at work fracturing all these democracies. 

Using one standard measure of volatility, the frequency in Western 
Europe of high-volatility elections soared in the 1990s and 2000s.51 In the 

 
 46. Jonathan Hopkin, Bipolarity (and After), in THE OXFORD HANDBOOK OF ITALIAN POLITICS 
325, 335 (Erik Jones & Gianfranco Pasquino eds., 2015).  
 47. Jonathan Hopkin, Anti-System Politics: The Crisis of Market Liberalism in Rich 
Democracies 217 (2020). 
 48. Nick O’Connell, Can Meloni Hold Together Italy’s Fractious Governing Coalition While 
Staying Tough on Russia?, ATL. COUNCIL: NEW ATLANTICIST (Nov. 10, 2022), 
https://www.atlanticcouncil.org/blogs/new-atlanticist/can-meloni-hold-together-italys-fractious-
governing-coalition-while-staying-tough-on-russia. 
 49. Russell J. Dalton, Democratic Challenges, Democratic Choices: The Erosion of Political 
Support in Advanced Industrial Democracies 33 tbl.2.3 (2004). 
 50. PETER MAIR, RULING THE VOID: THE HOLLOWING OF WESTERN DEMOCRACY 41 tbl.4 
(2013).  
 51. Id. at 31 (This measure calculates the level of volatility by summing the (total) electoral 
gains of all the winning parties in an election. This measure reveals the extent to which party strength 
shifts from one election to the next between winning and losing parties.); see Mogens N. Pedersen, 
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1990s and 2000s, the percentage of high volatility elections was 23% and 
27%, respectively; in each of the four decades before then, it had ranged 
from only 14% to 15%.52 For the fifteen long-standing democracies in 
Europe, in particular, the level of electoral volatility hardly changed from 
1950 to the 1980s, until electoral shifts started becoming more volatile in 
the 1990s.53 As Peter Maier, one of the first and most astute analysts of the 
unraveling of strong political parties in post-war Europe put it, “[i]n 
contemporary politics, in other words, it has become less and less easy for 
any one party or bloc of parties to monopolize power, with the result that 
shared government has become more common.”54 But amidst increasing 
political fragmentation, even putting together coalitions capable of 
governing has become much more difficult, leading to considerably longer 
delays in the time it takes to form a government.  

After the 2017 elections in the Netherlands, “[i]t took a record 225 
days” to form a government.55 In earlier years, the three largest political 
parties were able to forge a government among themselves. But just as in 
many other European countries, between 1986 and 2012, the proportion of 
parliament those long-dominant (three) parties won plunged from 75% to 
around 37%.56 The proliferation of small, successful fringe parties doesn’t 
only make it more difficult to form governments; it also makes those 
governments more precarious, for when more small parties are needed to 
form a government, the withdrawal of any of them can bring down the 
government and force new elections. Belgium and Israel have their own 
unique polities and circumstances, but they represent these developments 
in among their most extreme forms. After its most recent elections, in 
2019, Belgium took nearly sixteen months to form a government; Israel 
was forced to hold five national elections in four years between 2019 and 
2022 in the effort to find a governing coalition.57 
 
The Dynamics of European Party Systems: Changing Patterns of Electoral Volatility, 7 EUR. J. POL. 
RSCH. 1, 6 (1979). 
 52. See MAIR, supra note 50, at 33 tbl.2. 
 53. See MAIR, supra note 50, at 31; Pederson, supra note 51. 
 54.     MAIR, supra note 50, at 52. 
 55.   Aamna Mohdin, It Took a Record 225 Days for the Dutch to Get a Government, QUARTZ 
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Political fragmentation in PR systems has at least five corrosive effects 
on the ability to deliver effective government. As chronicled above, it can 
make it far more difficult to form governing coalitions, which can also lead 
to the need for repeated national elections. If this instability is overcome, 
the governments that do manage to form are nonetheless more likely to 
lack the kind of political coherence and mandate needed to take on major 
issues effectively. They are also more fragile, more likely to collapse as 
well, as coalitional partners withdraw support or votes of no-confidence 
are failed. Fragmentation can also make governments less accountable to 
voters and make voting less meaningful. Voters might have little sense in 
advance of which parties will be able to cobble together a majority in post-
election negotiations and under what terms. Fragmentation is a sign of 
voter dissatisfaction with how effectively their governments are delivering 
on the issues they care most about, but fragmentation makes it even less 
likely democratic governments will be able to do so. 

B.  First-Past-the-Post Systems and Fragmentation 

In FPTP countries, political fragmentation has also emerged as an 
obstacle to effective governance, though fragmentation gets expressed 
differently than in PR countries. Minor parties face significant structural 
barriers in FPTP systems. Yet despite this, the U.K. has been experiencing 
similar effects on the major parties as in the PR countries. Indeed, “[o]ne 
of the biggest long-term stories in British politics [over the last several 
decades] is that of declining [voting] support for the two largest parties.”58 
In 1970, around 90% of people voted for either Labour or the 
Conservatives; by 2010, that had fallen to 65%.59 Some of this reflects the 
rise of regional parties in Northern Ireland, Scotland, and Wales, but even 
in England alone, the vote share for the two major parties declined from a 
peak of 97.6% in 1950 to 67.6% in 2010.60 Turnout in UK elections had 
been in the mid-seventy-percent range from WWII until 1997; it reached 
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a nadir of 59% in 2001 and since then it has mostly been in the 60% 
range.61 

This political fragmentation culminated in the UK being forced to hold 
three elections between 2015 and 2019. The minority government elected 
in 2017 quickly fell, requiring a new election just two years later.62 
Effective governing majorities were put back together in the 2019 election, 
at least temporarily, when the election was clearly based on a single, 
overriding issue: who to put in charge of managing Brexit. The 
Conservative Party won a landslide, enabling decisive action on Brexit 
finally to be taken. But whether this recent election put only a temporary 
pause on the splintering of the political sphere remains to be seen. Even 
this victory exposed the underlying ferment and turmoil of the political 
dynamics at work in the UK, as elsewhere; it was the unscrambling of 
traditional party alliances, with the Conservative Party winning over 
traditional Labour Party working-class voters in the north, that generated 
this electoral mandate. Whether these voters remain with the 
Conservatives, switch back to Labour, support other parties, or withdraw 
from politics will shape how strong and durable a governing coalition is 
capable of being these days in the UK. Moreover, voters in 2019 identified 
far more strongly with their position on Brexit than with a particular 
political party. 76% strongly identified with their position on Brexit, but 
only 48% strongly identified with a political party.63 

Public opinion might suggest fragmentation will resurface, now that 
the clarifying nature of “the Brexit election” has passed.64 The governing 
Conservative Party has churned through three leaders since its election 
victory. In terms of public attitudes, the percentage of those in the U.K. 
who strongly identify with a party declined by fifteen percentage points 
between the 1960s and the mid-2000s;65 from 1980 to 2009, political-party 

 
 61. House of Commons & BBC, Voter Turnout in General Elections and in the Brexit 
Referendum in the United Kingdom from 1918 to 2019, STATISTA (Dec. 2019), 
https://www.statista.com/statistics/1050929/voter-turnout-in-the-uk.  
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2017), https://www.instituteforgovernment.org.uk/blog/2017-general-election-seven-charts. 
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membership in the U.K. declined by 66%.66 Similarly, in the 2019 UK 
elections for the European parliament, a few months before the 2019 
general election, in which voting can be more purely expressive and less 
directed toward the need to form a workable government, the two major 
parties received only a combined vote share of 23.2%.67 The rest of the 
vote was splintered between the Brexit Party (31.6%); the Liberal 
Democrats (20.3%); the Greens (12.1%); and other parties.68 

In the United States, the hyperpolarization of the two major political 
parties69 can obscure the extent to which the United States is experiencing 
its own form of political fragmentation. Indeed, we see the same declines 
in public attitudes toward the two major political parties. In the early 
1960s, 70% to 75% of people identified with either the Democratic or 
Republican Party; by 2014, that figure had fallen to 56%.70 Asked whether 
the main parties were doing an “adequate job,” 56% said yes in 2003 but 
only 34% by 2017.71 Reflecting this alienation from the major parties, the 
desire for a new third party rose from 40% in 2003 to a significant majority 
of 62% by 2021.72 Well before the 2016 election (in January of that year), 
Gallup reported that American’s attachment to the two major parties was 
the weakest since polling on this issue had begun.73 

Even with the powerful incentives that the FPTP system in the U.S. 
that drive politics to be organized through only two major parties, the 
United States has nonetheless seen emergence of new parties and 
independent candidates. In the 2012 presidential election, candidates ran 
on the Libertarian (Gary Johnson) and Green Party (Jill Stein) ballot lines 
but received few votes; the former was below 1% and the latter got just 
0.36%. But in the 2016 election, Johnson more than tripled his to 3.27%; 
Stein nearly tripled hers, to 1.06%; and an independent, Evan McMullin, 
received another 0.4% (nearly 8 million votes in total).74 The Trump or 
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Clinton margin of victory was smaller in several key states than the 
aggregate third-party vote, including in Florida, Michigan, Wisconsin, 
Pennsylvania, and New Hampshire.75 That’s not to say third parties will 
become significant in the US; the FPTP makes that highly unlikely. But 
given the constraints of the two-party system, these are signals of similar 
pressures to those expressed in the PR systems. 

But the main way political fragmentation takes shape in the United 
States, given its FPTP system, is through internal fragmentation within the 
two major parties. The 2016 elections saw the emergence of a more 
socialist left within the Democratic Party, in the Sanders candidacy, and a 
more economically protectionist right within the Republican Party, in the 
Trump campaign. These fissures inside the two parties are most evident in 
the domain of governance.  

The system of separation of powers and bicameralism makes enacting 
national legislation difficult. As a result, political dysfunction can arise 
from sources other than fragmentation. During divided government, 
strongly unified but highly polarized parties unable to work together can 
also paralyze the political process. But if the parties are internally 
fragmented, the situation is even worse. Even during unified government, 
the party in power might not be able to deliver effective action. During 
divided government, internally fragmented parties make it all the more 
difficult to forge legislative deals, particularly if the parties are fragmented 
along multiple dimensions, or if fragmentation splits the parties toward the 
wings, not the center—and party leaders lack the effective power to bring 
enough party members together. All this makes effective governance even 
more difficult. Examples are abundant. In recent years, when the 
Republican Party has controlled the House, the party’s internal factions 
have devoured its own Speakers of the House. Two Republican Speakers 
gave up the most powerful position in the House, due to their inability to 
manage factions within the party. Similarly, in 2014, the party’s second-
in-command, the House Majority Leader, was defeated in his party’s 
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primary in 2014, the first time that had happened in the 115 years since 
that leadership position had been created.76  

In the area of legislation, the most vivid recent example of Republican 
Party fragmentation was its inability to enact legislation on one of its 
signature issues over the last decade—health-care—even with unified 
Republican control of the House, Senate, and White House. Despite the 
conviction of party leaders in both the White House and Congress that the 
party’s credibility with its voters hinged on this issue, the factional 
divisions within a fragmented Republican party made it impossible for a 
party fully in control of government to deliver on one of its key issues 
(with Democrats currently having unified control, deep internal factional 
differences on health care are similarly emerging to the surface).77 Indeed, 
the central theme of former House Speaker John Boehner’s recent memoir 
is precisely how ungovernable his own party caucus was, because it had 
come to include a sizable contingent of what he calls “insurgents” and “the 
chaos caucus” which, in today’s communication environment, he simply 
lacked the power to bring together to enable unified party positions on 
policy.78 

The Democratic Party is internally divided between its more moderate 
and progressive wings. The unusually bitter Clinton-Sanders nomination 
fight in the 2016 presidential primaries is one example, with Clinton 
supporters accusing Sanders supporters of undermining Clinton’s general 
election and Sanders supporters accusing the national Democratic party of 
having “rigged” the nominations contest against them. More recently, 
these conflicts have broken out publicly in ways that reveal bitter internal 
division. In June 2019, Democrats in the House were riven in half by a bill 
to provide humanitarian assistance to migrants at the border. Backed by 
Speaker Pelosi, liberals sought to hold out for additional protections for 
children; moderates revolted against Pelosi and refused to do so. When it 
came to vote, 60% of House Democrats rejected their Speaker’s position 
and backed the bill (which was enacted into law), 40% did not. The House 
has a Progressive Caucus and a Problem Solvers Caucus, the latter made 
up of twenty-three moderate Democrats and twenty-three moderate 
Republicans. In the internal party fight over the bill, the Democratic Chair 
of the Progressive Caucus, who represents Madison, Wisconsin, made use 
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 77. See Politico Staff, Pelosi vs. Everybody: Dems’ High-Wire Health Care Act, POLITICO 
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of social media’s capacity to drive divisions deeper by viciously tweeting 
this at his fellow Democrats on the Problem Solvers Caucus: “Since when 
did the Problem Solvers Caucus become the Child Abuse Caucus?”79 
Moderates, in turn, were infuriated; as one said, this “[j]ust speaks to why 
everyone hates this place.”80 After the disappointing 2020 elections for the 
House, similar public fights broke out between moderate and progressive 
Democrats in the House over accusations about which side was 
responsible for the party’s losses.81  

In the first months after Joe Biden took office, these internal 
differences were subordinated to the urgent need to address the ongoing 
pandemic and its economic fallout.82 But the party’s conflicts bottled up 
for several crucial months the passage of President Biden’s infrastructure 
bill, as progressives fought with moderates over whether to link that bill 
with major social-welfare legislation.83 That impasse was broken only 
after the Democrats suffered major electoral losses in state elections in 
2021, after which progressives relented and let the infrastructure bill pass 
on its own.84 

President Biden is acutely and self-consciously aware of the dangers 
to democratic governments today of political fragmentation and 
dysfunction. In numerous statements, he has defined the overarching role 
that has fallen to him in our era as demonstrating—to both democratic and 
non-democratic states—that democratic systems are still capable of 

 
 79. Zach Budryk, Progressive Democrat After Border Defeat: Since when did Problem Solvers 
Become ‘the Child Abuse Caucus’, THE HILL (June 27, 2019, 3:51 PM), https://thehill.com/homenews 
/house/450717-progressive-democrat-after-border-defeat-since-when-did-problem-solvers-become. 
 80. Julie Hirschfeld Davis & Emily Cochrane, House Passes Senate Border Bill in Striking 
Defeat for Pelosi, N.Y. TIMES (June 27, 2019), https://www.nytimes.com/2019/06/27/us/politics 
/border-funding-immigration.html.  
 81. Elaine Godfrey, The Democratic Truce is Over, THE ATLANTIC (Nov. 10, 2020), 
https://www.theatlantic.com/politics/archive/2020/11/conor-lamb-aoc-democrats-fighting-
socialism/617045/; Michelle Goldberg, Leftists and Moderates, Stop Fighting. You Need One 
Another., N.Y. TIMES (Nov. 16, 2020), https://www.nytimes.com/2020/11/16/opinion/leftists-
moderates-democratic-party.html.  
 82. Richard Cowan et al., Democrats Push Biden’s $1.9 Trillion COVID Bill Through Senate 
on Party-Line Vote, REUTERS (Mar. 5, 2021, 11:03 PM), https://www.reuters.com/article/us-health-
coronavirus-usa-congress/democrats-push-bidens-1-9-trillion-covid-bill-through-senate-on-party-
line-vote-idUSKBN2AY07M. 
 83. Emily Cochrane, Liberals Dig in Against Infrastructure Bill as Party Divisions Persist, 
N.Y. TIMES (Sept. 28, 2021), https://www.nytimes.com/2021/09/28/us/politics/pelosi-infrastructure-
house-vote.html. 
 84. Susan Cornwell & Makini Brice, U.S. Democrats Pass $1 Trillion Infrastructure Bill, 
Ending Daylong Standoff, REUTERS (Nov. 6, 2021, 1:15 AM), https://www.reuters.com/world/us 
/bidens-sweeping-infrastructure-social-spending-bills-finally-get-vote-2021-11-05.  
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delivering effective governance.85 That he defines his historical role in 
those terms reveals much about the challenge to democracies that political 
fragmentation poses. 

II. STRUCTURAL CAUSES OF FRAGMENTATION 

The fragmentation of democratic politics in decades across Western 
democracies is dramatic and has weakened the capacity to deliver effective 
governance. The critical issue is whether this fragmentation is a 
temporary, contingent state of affairs that will soon resolve or whether it 
is likely to define the nature of democratic politics in a more enduring way. 
The answer depends on the causes driving political fragmentation. 

At the broadest level, political fragmentation reflects the great 
reconfiguration and realignment of politics and political parties that has 
taken place throughout the west in the last two decades or so. As political 
scientists have documented for years86 and Thomas Piketty and co-authors 
have recently detailed more fully,87 since the New Deal in the United 
States and WWII in Europe, politics in the West had been structured 
through two dominant parties of the center-left and center-right (in the 
United States) or two such dominant coalitions (in Europe). The 
differences between the parties were perceived primarily in educational 
and economic terms, which was reflected in each coalition’s base of 
support. The coalitions of the left tended to be supported by less well-off, 
less educated voters; the parties and coalitions of the right, by more 
affluent and more highly educated voters.  

In the United States in the 1940s, for example, Democratic candidates 
received twenty-two points less support from voters in the top ten percent 
of the income bracket than those in the bottom 90%. By 2012, that gap had 
dropped to only an eight-point difference; in 2016, voters in the top 10% 

 
 85. See Biden: Democratic Nations in a Race to Compete with Autocratic Governments, 
REUTERS (July 13, 2021, 8:34 AM), https://www.reuters.com/world/biden-democratic-nations-race-
compete-with-autocratic-governments-2021-06-13/ (quoting President Biden as saying: “We’re in a 
contest, not with China per se, . . . with autocrats, autocratic governments around the world, as to 
whether or not democracies can compete with them in a rapidly changing 21st century”); David 
Brooks, The Heart and Soul of the Biden Project, N.Y. TIMES (Apr. 8, 2021), 
https://www.nytimes.com/2021/04/08/opinion/biden-economic-plan.html (discussing conversation 
with senior Biden advisor Anita Dunn: “President Biden, Dunn said, believes that democracy needs 
to remind the world that it, too, can solve big problems. Democracy needs to stand up and show that 
we are still the future.”). 
 86. See generally Everett Carll Ladd, Jr., Liberalism Upside Down: The Inversion of the New 
Deal Order, 91 POL. SCI. Q. 577 (1976–77) (Astute political scientists began seeing these new patterns 
emerging as early as the mid-1970s). 
 87. Gethin et al., supra note 13, at 5. 



 

209]  Political Fragmentation in the Democracies of the West 

231 

had become eight points more likely to vote for Democratic candidates; 
and by 2020, fifteen points more likely.88 Similarly, in the 1940s, those 
with university degrees in the United States were twenty points less likely 
to vote for Democrats, while in 2000 there was no difference and by 2016, 
they were thirteen points more likely to vote for Democrats. Republicans 
were the party of professionals, corporate managers, and small business 
owners. Some still remain, but many have migrated to the Democratic 
Party. Piketty and his co-authors document similar patterns of movement 
across the major Western democracies. In the UK, 55% of white working-
class voters identified with the Labour Party; by 2010, that had fallen to 
30%.89 Put most simply, the socio-economic bases of the major 
parties/coalitions on the left and right have gradually inverted, to the point 
that the parties/coalitions of the left now draw most of their support from 
the more affluent, more highly educated voters, and the parties/coalitions 
of the right, from the less well-off, less educated voters. 

In the first decade of the twenty-first century, the biggest losers in this 
realignment were the parties of the left. This figure shows the weighted 
vote share of the social democratic parties in Western Europe, with their 
share set at 100 in 1970:90 
  

 
 88. Zacher, supra note 15, at 5. 
 89. Id. 
 90. EATWELL & GOODWIN, supra note 18, at 260–61 fig. 6.4. 
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Figure 1 

 
 

This trend continued through 2020, when the vote share for social 
democratic parties across Western Europe fell to 25%, compared to the 
34% these parties tended to win from 1960–80, though a few more recent 
elections in Germany, Norway, and Portugal run counter to this trend.91  

In many of these countries, large shares of working-class voters had 
simply withdrawn from political participation by the late 1990s. Starting 
in the 1990s, turnout across several countries fell sharply among the 
bottom 50% of voters by education, but not among the top 50%.92 In the 
U.K., for example, the gap in turnout between working-class and middle-
class voters in 1980 was only 5 points; by 2010, that had become a 
 
 91. See Matt Polacko, Has Economic Moderation Contributed to the Decline of Social 
Democratic Parties?, LSE BLOG (Oct. 12, 2021), https://blogs.lse.ac.uk/europpblog/2021/10/12/has-
economic-moderation-contributed-to-the-decline-of-social-democratic-parties/, at fig. 1 (similarly 
concluding that the combined vote share of twenty-two social democratic parties fell from around 34% 
from 1960–80 to 25% in 2020). 
 92. Gethin et al., supra note 13, at 5. 
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dramatic 19-point gap.93 Even when the Labour Party was winning 
elections, these developments were at work. When Blair first won in 1997, 
the composition of Labour support had become more middle-class and 
more concentrated in the home counties, around London.94 When he again 
became Prime Minister in the 2001 elections, voter turnout had plummeted 
from 71% to 59%; “New Labour” had three million fewer votes than in 
the prior election.95 When he won again in 2005, it was with only 35.2% 
of the vote, the weakest victory in modern British history at the time 
(victory came from Labor voters being more efficiently distributed 
geographically).96 In 2010, turnout for the election was the third lowest 
since universal suffrage in the UK.97 On the eve of the Brexit vote, more 
than half of all working class and non-degree holders were no longer 
voting in the U.K. For years, those voters had withdrawn, but when they 
started voting again, in Brexit and after, they had become Tory 
supporters.98 Support for Brexit increased the less interested in politics 
voters reported being, particularly for Labour voters.99 

Sweden offers a similar example. In 1982, that participation gap was 
around five points; by the mid-2000s, it had become twenty points, before 
starting to close more recently.100 But with certain new issues on the 
agenda, or newly formed parties seeking to mobilize these voters, they 
have returned to politics. In the Brexit vote, around two million working-
class voters who had voted in recent elections turned out; the turnout 
models of pollsters did not foresee this, which is part of the reason the pre-
Brexit polls turned out to be so wrong.101 The far-right AfD in Germany 
was formed only in 2013, but when it stunned German politics by coming 
in third in the 2017 general elections, with 12.6% of the vote, its top source 
of support came from those who had not voted in recent elections (in the 
last year, parties on the left have won elections in several countries, partly 
 
 93. Oliver Heath, Policy Alienation, Social Alienation and Working-Class Abstention in 
Britain, 1964–2010, BRITISH J. OF POL. SCI. 1053, 1061 fig. 1 (2016). 
 94. Id. at 1058. 
 95. Harry Lambert, Labour’s Lost Future: The Inside Story of a 20-Year Collapse, NEW 
STATESMAN (Sept. 1, 2021), https://www.newstatesman.com/politics/labour/2021/09/labours-lost-
future-the-inside-story-of-a-20-year-collapse. 
 96. Id. 
 97. HOPKIN, supra note 47, at 135. 
 98. Grace Blakeley, How the UK Labour Party Lost the Working Class, JACOBIN (July 2, 
2020), https://jacobin.com/2020/07/labour-party-brexit-corbyn-boris-johnson-tories.  
 99. KAUFMANN, supra note 64, at 196. 
 100. Henrik Oscarsson & Sören Holmberg, Swedish Voting Behavior 4 (2017). 
 101. Jim Edwards, Pollsters Now Know Why They Were Wrong About Brexit, INSIDER (July 24, 
2016, 1:05 AM), https://www.businessinsider.com/pollsters-know-why-they-were-wrong-about-
brexit-2016-7.  



 

BYU Journal of Public Law  [Vol. 37 

234 

by moving to the right on immigration, but it’s too soon to declare this 
decade long trend over).102 In the wake of Covid, the center-left parties 
have returned to control government in a few European countries, though 
how long-lived this will be remains to be seen.103 

Seen against this larger backdrop, Donald Trump’s 2016 election 
victory is not as surprising. He was the first major Republican in recent 
decades to grasp fully, whether by instinct or strategy, that the party’s 
prospects now lay with white working-class, less-educated voters. Not 
only were his stances on the key economic (trade) and cultural 
(immigration) issues ones those voters endorsed, but they were among the 
only policy positions on which he had been consistent since the 1980s. 

In the two-party system of the United States, the long-standing strong 
correlation between income status and support for the Democratic Party 
has broken down. Indeed, in 2016, the Democratic Party became the party 
of high-income voters, while the Republican Party dominated among 
lower-income voters. Hilary Clinton won a majority of the precinct-level 
vote only in precincts whose median income was $150,000 or higher; in 
contrast, Donald Trump’s vote share consistently increased the lower the 
median precinct income, with his winning margin ranging from 35–42 
points in precincts with median income of $50,000 or less.104 Democrats 
now win a majority among the top 5% by income, the top 1%, among stock 
owners, and among those in the highest-income occupations.105 

White working-class voters are a larger share of the electorate in the 
United States than many realize. In 2020, they constituted 42% of the 
electorate (and a majority in states such as Michigan, Pennsylvania, Ohio, 
and Wisconsin).106 Indeed, the primary reason the Democratic Party in the 
United States is holding on slightly better than many of the parties of the 
left in Europe is that working-class Black voters, and to a lesser extent 
Latino voters, are (1) a larger share of the electorate here107 and (2) are not 
 
 102. Michael A. Hansen, German Federal Elections: Is the AfD Broadening Its Appeal to 
Voters?, LSE BLOG (Sept. 21, 2021), https://blogs.lse.ac.uk/europpblog/2021/09/21/german-federal-
election-is-the-afd-broadening-its-appeal-to-voters. 
 103. See Paul Taylor, How Coronavirus Saved the European Left, POLITICO (Sept. 22, 2021, 
4:02 AM). 
 104. Nate Cohn, Precinct Data Shows Rich, White Neighborhoods Flipping Democratic in 
2016. Will it Last?, N.Y. TIMES (July 27, 2018), https://www.nytimes.com/interactive/2018/07/27 
/upshot/white-voters-precinct-analysis.html. 
 105. Zacher, supra note 15, at 5. 
 106. Ruth Igielnik et al., Behind Biden’s 2020 Victory, PEW RSCH. CTR. (June 30, 2021), 
https://www.pewresearch.org/politics/2021/06/30/behind-bidens-2020-victory.  
 107. NICOLE MARTIN & OMAR KHAN, RUNNYMEDE, ETHNIC MINORITIES AT THE 2017 BRITISH 
GENERAL ELECTION 1 (2019), https://www.runnymedetrust.org/publications/ethnic-minorities-at-the-
2017-british-general-election (“There are no official estimates of the ethnic minority electorate in 
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yet voting in large numbers in the same way as working-class white voters. 
African-American voters, in particular, remain overwhelmingly 
supportive so far of the party of the left, due to the distinct role race has 
long played in American politics and the two parties’ relationship to that 
issue; Biden received 90% of the vote from Black voters (though that was 
seven points less than Obama in 2012 and three points less than Clinton in 
2016).108 But signs already exist suggesting that those patterns might be 
breaking down, particularly for Latino voters. Overall, Biden won 63% of 
the Latino vote, but that was eight points lower than Clinton.109 Support 
among working-class Latinos dropped even more, by eleven points.110 
(based on ideology, not class, Democratic support plunged from 49% to 
17% among Hispanic conservatives between 2012 and 2020 and from 49% 
to 32% among Hispanic moderates).111 These changes suggest that 
ideology and class are beginning to provide more of a voting basis among 
some Hispanics than in the past.112 If a significantly greater number of 
working-class Latino or Black voters start to vote as do white working-
class voters, the ability of the Democratic Party to win national elections 
will be severely weakened.  

 
2017. We estimate that around 11% of people eligible to vote in the 2017 general election were from 
an ethnic minority background.”); Igielnik, supra note 106 (“White non-Hispanic adults were 72% 
percent of voters in 2020 . . . .”). 
 108. Yair Ghitza & Jonathan Robinson, What Happened in 2020, CATALIST, 
https://catalist.us/wh-national (last visited Feb. 28, 2023); see also David Shor (@davidshor), 
TWITTER (Feb. 1, 2022, 4:31 PM), https://twitter.com/davidshor/status/1488656186513805314 (One 
striking example of the difference in racial voting patterns is that, for whites, the interaction between 
a voter’s religious beliefs and educational level strongly affects voting patterns. To take a couple data 
points: 37.6% of whites who believe the Bible is the “inspired word of God” and do not have a college 
degree voted for Hilary Clinton in 2016; but 50.3% of whites with similar beliefs about the Bible but 
who had a college degree voted for Clinton. Those who believed the Bible was the “literal word of 
God” gave about fifteen percent of their vote to Clinton, regardless of whether they had a college 
degree. Yet for Black voters, neither religious belief nor educational level changed voting patterns. 
Clinton received ninety-six percent of the vote from Black voters whether those voters lacked a college 
degree and believe the Bible is the “literal word of God” or whether they had a college degree and 
believed the Bible was a “book of fables.”). 
 109. Ghitza & Robinson, supra note 108. 
 110. Aaron Zitner & Bryan Mena, Latino Voters, Once Solidly Democratic, Split Along 
Economic Lines, WALL ST. J. (Sept. 14, 2022, 10:41 AM), https://www.wsj.com/articles/latino-voters-
republican-midterm-elections-11663166135. 
 111. Mark Murray & Alexandra Marquez, This One Demographic Group Has Driven Much of 
the GOP’s Gains with Latino Voters, NBC NEWS: MEET THE PRESS BLOG (Oct. 5, 2022, 11:42 AM), 
https://www.nbcnews.com/meet-the-press/meetthepressblog/one-demographic-driven-much-gops-
gains-latino-voters-rcna50844.  
 112. See Jack Herrera, Why Democrats Are Losing Texas Latinos, TEXAS MONTHLY (Oct. 
2021), https://www.texasmonthly.com/news-politics/democrats-losing-texas-latinos-trump/ (giving a 
detailed account of Hispanic voting patterns in South Texas in 2020, including large increases in 
Hispanic support for Republican candidates from 2016 to 2020, and the reasons behind those patterns). 
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This realignment across the West has two, related consequences for 
fragmentation. First, the parties and coalitions are still struggling to work 
out precisely where they need to locate themselves to put together 
nationally winning electoral coalitions, in light of the shift in their base of 
support. Second, this realignment creates new lines of tension and faction 
within the parties. The parties now must struggle with how to pursue 
policies their main bases of support want, without alienating too many of 
their legacy supporters. In the United States, this gets expressed through 
internal factional conflict within the two-party system. In Europe, it 
accounts for the rise of insurgent, smaller parties on both left, right, and 
less easily characterized positions. 

If fragmentation mainly reflects the turmoil arising from the process 
of this new realignment, current fragmentation might then be an 
intermediate, contingent stage until a stable, new alignment gets 
established. To consider that theoretical possibility, it is worth exploring 
the major economic and cultural issues driving this historical realignment, 
along with the multiple dimensions of conflict around which political 
struggle is now organized. This is not the place to unravel all the subtleties 
of that realignment, which others have explored in depth, but highlighting 
certain major causes provides perspective on what the major parties and 
coalitions must successfully navigate politically to give birth to a stable, 
new configuration of politics–one in which effective governing power 
could be marshaled and sustained. In exploring those causes, I also want 
to draw attention to a few elements in this larger story that might be less 
well known and help put the discussion to come in Part III in context. 

A. The Economic Sphere 

 In the economic sphere, one defining moment in this transformation 
traces to the 1990s, when the elected leaders in the West from the parties 
of the left–Clinton, Blair, and Schroeder – began to realign their parties 
toward what they called “The Third Way” (in the United States and UK) 
or the “New Middle” (in Germany). This realignment, it is worth recalling, 
was an effort to bring the parties of the left out of the electoral wilderness 
in which they had languished for years. In the UK before Blair’s 1997 
electoral triumph, the Labour Party had been out of power for eighteen 
years; in Germany for sixteen years before Schroeder’s win; and in the US, 
Democrats had been out of power for twelve years until Clinton’s 1992 
victory (or perhaps for twenty-four years, since 1968, other than the brief 
interlude of the post-Watergate, one-term Carter presidency).  
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In the economic sphere, this electorally successful re-orientation of the 
parties of the left involved embracing globalization and rejecting the long-
standing resistance of labor unions to free trade, along with reducing the 
role of the state and regulation in various sectors, which further weakened 
unions. In 1964 almost half the British workforce did blue collar jobs, forty 
percent were in unions, and seventy percent had no formal educational 
qualifications. Now manual jobs represent less than thirty percent of the 
total, fewer than twenty percent of people are in unions, and voters with 
educational qualifications equal those without. The apex of the embrace 
of globalization came with China’s entry into the WTO, which the 
economist David Autor found destroyed 2 to 2.4 million U.S. jobs in 
manufacturing and related industries between 1999 and 2011—a single 
decade.113 Put another way, in one decade one-third of all manufacturing 
jobs in the United States disappeared, a pattern repeated elsewhere. Autor 
also found that counties with the most exposure to these effects shifted 
toward supporting Republicans in presidential elections. Globalization 
amounted to a dramatic wealth transfer from the middle and working 
classes of the West to the poor in China and other developing countries. It 
also accelerated the rise of the knowledge economy, which furthered 
economic inequality and left those whose jobs globalization displaced 
further behind.114 As the political leader of the AFL-CIO expressed his 
perspective in 2006: “The Democratic Party stopped being for unions, 
stopped being for workers, and those people in the way it had been since 
the 1930s.”115 

The less well-known aspect to the story is the specific way in which 
layering the 2008 financial crisis onto this fertile ground contributed to 
political fragmentation. In a fascinating study of financial crises in 
democracies since 1870, the authors found that the political after-effects 
of financial crises are both dramatic and sharply different from those that 
follow economic recessions. In the decade after financial crises, the vote 
shares for populist political parties–mainly on the right–increase by 
30%.116 Voters respond differently to financial crises than economic 

 
 113. David H. Autor et al., The China Shock: Learning from Labor-Market Adjustment to Large 
Changes in Trade, 8 ANN. REV. ECON. 205, 228 (2016).  
 114. See, e.g., Hanas A. Cader, The Evolution of the Knowledge Economy, 38 J. REG’L 
ANALYSIS & POL’Y 117 (2008).  
 115. DAVID PAUL KUHN, THE HARDHAT RIOT: NIXON, NEW YORK CITY, AND THE DAWN OF 
THE WHITE WORKING-CLASS REVOLUTION 293 (2020).  
 116. MANUEL FUNKE ET. AL., POLITICS IN THE SLUMP: POLARIZATION AND EXTREMISM AFTER 
FINANCIAL CRISES, 1870-2014 I (2015) https://ec.europa.eu/economy_finance/events/2015/20151001 
_post_crisis_slump/documents/c._trebesch.pdf. 
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recessions. They perceive financial crises as caused by human agency–the 
actions of individuals who run the major financial institutions and those 
who regulate (or fail to regulate) them. Moreover, financial crises often 
require the government to bail-out these very actors with financial rescue 
packages, to stabilize the overall economy. In the US, blue-collar workers 
made up seventy-five percent of those who lost jobs during the height of 
the crisis.117 These factors regularly produce rage against both the political 
and financial leaders perceived to be in control during these episodes.118 
That anger drives support for outsider parties, which drives fragmentation 
of the political sphere.119 

In addition to insurgent parties on the left also emerging in response 
to the financial crisis, increasing concerns among young voters, in 
particular, that the major parties are not addressing climate change 
urgently enough led to increased support for Green Parties through parts 
of Europe. This has further contributed to fragmentation. Major parties 
might try to recapture some of these voters by shifting policy in their 
direction, but their problem is figuring out how to do so without losing as 
many or more of their existing voters. At the same time, the PR systems 
of Europe enable significant minority factions with intense policy 
preferences to endure as distinct, challenger parties. 

In the two-party system of the US, this issue might become another 
source of fracture within the party of the left, as “Green New Deal” 
proponents and others clash over the pace of implementing various 
climate-change policies. With the party trying to navigate the tensions 
between satisfying more affluent, highly-educated voters while holding on 
to enough working-class voters to be electorally viable nationally, these 
tensions might become more acute as concrete policy choices are 
confronted.  

 
 117. Id. 
 118. The Good Fight with Yascha Mounk, Javier Cercas on How to Deal with Your Nation’s 
Past, PERSUASION (Jan. 29, 2022), https://www.persuasion.community/p/cercas#details (Speaking of 
the rise of right-wing populism in Spain, the Spanish writer Javier Cercas notes: “The 1929 crisis 
provoked the rise of totalitarianism in Europe, fascism especially, and ended in the Second World 
War. Well, the 2008 crisis provoked the rise of what we call ‘national populism.’ It is one of the main 
reasons for that.”). 
 119. Moritz Schularick et al., The Political Aftermath of Financial Crises: Going to Extremes, 
VOXEU (Nov. 21, 2015), https://voxeu.org/article/political-aftermath-financial-crises-going-
extremes. 
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B. The Educational Divide 

In the last few years, the powerful role of the educational divide in 
voting patterns across the West—a divide which had been growing 
gradually—has become more widely known.120 As noted above, not only 
do levels of education correlate strongly with political preferences, but in 
addition to the class-based great reconfiguration of politics, the 
educational divide has also fueled the inversion of the traditional bases of 
the parties of left and right across the West (gender is the only other divide 
that has similarly inverted; across most Western democracies women had 
voted more conservatively than men from the 1950s to the 1980s; from the 
1990s on, that pattern has flipped).121 

But it is not just in terms of voting patterns that the gap between the 
educational elite and others has become central. In the words of the 
scholars Mark Bovens and Anchrit Wille, the Western democracies have 
become “diploma democracies” more generally.122 Whether in 
government, political campaigns, or the media, those at higher-educational 
levels dominate well out of their proportion in the population. The values 
and policy preferences of more highly educated voters differ on many 
salient issues from those of working-class voters across the West, whether 
on immigration, environmental issues, free trade, globalization v. 
nationalism, the European Union (in Europe), trust in government, and 
others. As a result, the educational divide has further propelled the 
movement of working-class voters to the parties of the right, to insurgent 
parties, or to withdrawal from voting. This divide is now widely 
recognized, but this chart provides a concise visualization of the profound 
transformation that has taken place since WWII123: 

 
 120. See Gethin et al., supra note 13, at 18 fig.2. 
 121. Id. at 40–41. 
 122. See generally MARK BOVENS & ANCHRIT WILLE, DIPLOMA DEMOCRACY: THE RISE OF 
POLITICAL MERITOCRACY (2017). 
 123. Gethin et al., supra note 13, at 16 fig.1.  
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Figure 2 

 
 
The changing size of these segments of the overall electorate across 

the West must be kept in mind as well. In the US, during the New Deal era 
and initial post-war period, around 5% of adults over twenty-five had 
graduated college (1950), while 75% of adults had less than a high-school 
education.124 By 2020, around 35–38% of adults had a college degree or 
higher, and they constituted 39% of those who voted.125  

As a result, it became possible in recent decades, for the first time, for 
parties of the left in the United States and other Western democracies to 
believe they could win major elections (particularly primary elections, in 
the US) by appealing to the values and interests of this group. Nonetheless, 
it remains the case that the large majority of voters do not have college 
degrees, at least in the United States (61% in 2020, with around 32% of 
registered voters having a high school degree or less).126 

In the United States, some political analysts conclude “[t]he changing 
demographic makeup of the Democrats has become a self-fulfilling 
dynamic, in which the growing power of liberal college graduates helps 
alienate working-class voters, leaving college graduates as an even larger 

 
 124. CAMILLE L. RYAN & KURT BAUMAN, EDUCATIONAL ATTAINMENT IN THE UNITED 
STATES: 2015 4 fig. 2 (2016). 
 125. Igielnik et al., supra note 106; see also Nate Cohn, How Educational Differences Are 
Widening America’s Political Rift, N.Y. TIMES (Oct. 8, 2021), https://www.nytimes.com/2021/09/08 
/us/politics/how-college-graduates-vote.html. 
 126. Igielnik et al., supra note 106; John Gramlich, What the 2020 Electorate Looks Like by 
Party, Race and Ethnicity, Age, Education and Religion, PEW RSCH. CTR. (Oct. 26, 2020), 
https://www.pewresearch.org/fact-tank/2020/10/26/what-the-2020-electorate-looks-like-by-party-
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share of the party.”127 In the PR systems of Europe, this has similarly led 
to movement away from the social democratic parties, as well as to support 
for newly emergent insurgent parties. As a typical example, a Swedish 
opinion poll in 2015 showed that the nationalist and anti-immigrant 
Sweden Democrats party had greater support among blue-collar union 
members than any other party, including the Social Democrats.128 This 
divide also maps onto the geographic divides that have emerged in 
Western democracies. Not only are those living in places like London 
twice as likely to get university degrees as those in towns in northern 
England, for example, but by age twenty-seven, London has four times as 
many degree holders—because those who get degrees in these smaller 
areas then move to places like London.129  

But it is not just policy differences that divide working class and high 
education voters, fractures which the political parties of the left have to 
navigate, and which contribute to fragmentation of the party structure. A 
recent spate of books on meritocracy in the United States argue that, as 
higher educational degrees have become more central to the most 
respected and well-off work, the cultural consequences have too often 
come to include disdain and condescension for the less educated. Michael 
Sandel, who calls “credentialism” the last acceptable prejudice, points to 
surveys in the United States, England, the Netherlands and Belgium 
showing that the college-educated express more bias and dislike toward 
less educated people than virtually any other cultural group.130 Indeed, 
educated elites are unembarrassed by holding these views.131 The headline 
of a recent New York Times opinion piece, while appropriately critical of 
recent political attacks on school curricula, nonetheless expressed this 
criticism in a way that confirms Sandel’s point: “The Right Don’t Need 
No Education,” the headline condescendingly read.132 The domination of 
the parties of the left by the priorities and views of the highly educated, in 
combination with these cultural conflicts and policy differences, are an 

 
 127. Cohn, supra note 104. 
 128. Bo Rothstein, The Long Affair Between the Working Class and the Intellectual Cultural 
Left Is Over, SOCIAL EUROPE (Feb. 10, 2017), https://socialeurope.eu/long-affair-working-class-
intellectual-cultural-left. 
 129. JACK BRITON ET AL., LONDON CALLING? HIGHER EDUCATION, GEOGRAPHICAL MOBILITY 
AND EARLY-CAREER EARNINGS 42 fig.20 (2021). 
 130. MICHAEL J. SANDEL, THE TYRANNY OF MERIT: WHAT’S BECOME OF THE COMMON 
GOOD? 94 (2020). 
 131. Id. at 95. 
 132. Paul Krugman, Opinion, The Right Don’t Need No Education, N.Y. TIMES (Feb. 16, 2023), 
https://www.nytimes.com/2023/02/16/opinion/education-desantis.html. 
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important element in the shift of less educated, less affluent voters away 
from the parties of the left. 

Moreover, the “political elites” in power are now themselves 
“educational elites.” In recent years, legislatures across the United States 
and Western Europe have become more dominated by those with high 
educational levels.133 The social democratic parties, in particular, have had 
sharp increases in the percentage of their members in parliament who have 
university degrees. In Germany, a majority of representatives from the 
Social Democrats possessed only an elementary education in 1950; now, 
87% of the entire Bundestag has graduated from an institution of higher 
education.134 In the UK, around 40% of Labour MPs had university 
degrees in 1950; today that percentage is around 87%.135 Members from 
the Tory party had higher educational degrees than Labour members until 
more recently; from WWII-1974, around 65% of Tory MPs graduated 
from universities, while more recently, it is 91%. In the 1940s and 1950s, 
around 40% of legislators had university degrees; in recent years, that 
figure has been around 80%.136 More than a quarter of the members of the 
European parliament actually have PhDs.137 In the United States as late as 
the early 1960s, about 25% of members of Congress lacked a college 
degree.138 Today, 99 Senators and 94% of House members have a college 
degree; 78% of the Senate and 64% of the House have graduate degrees.139 
Only around 38% of Americans have a college degree.140 

A top American progressive campaign consultant, David Shor, argues 
that the educational divide also distorts political campaigns and media 
coverage. Young white college graduates constitute a small portion of the 
electorate, he notes, yet make up a majority of those who work in 
Democratic party campaigns141 (the same dynamic applies in many 
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 134. Id. at 115. 
 135. Id. at 116 
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Degree–And Most Have a Graduate Degree Too, PEW RSCH. CTR. (Feb. 2, 2023), 
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a-bachelors-degree-and-most-have-a-graduate-degree-too. 
 139. Id. 
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 141. Harry Lambert, “The Democrats Risk Being out of Power for the Next Decade”: David 
Shor on How His Party Must Change, NEW STATESMAN (Sept. 21, 2021, 5:47 AM), 
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Western democracies142). Academic studies highlight the differences in 
policy priorities and ideologies of Democratic campaign workers 
compared to Democrats overall, which suggest the former are not 
representative of the latter. Democratic campaign workers, for example, 
were over twenty times more likely to list income inequality as the most 
important issue facing the country than Democrats overall; in general, 
35.4% of these campaign workers in this 2015 study called themselves 
“very liberal,” while 15.6% of Democrats and 2.1% of undecided voters 
did.143 This educational tilt pushes Democratic candidates and campaign 
messaging to lean even more heavily toward the values and policy 
preferences of highly educated whites, who are often, in Shor’s view, 
“unaware of, or uninterested in, the unpopularity of their own biases”144 
(other Democratic data analysts disagree with Shor’s views145). Controlled 
studies showed that 20% of certain Clinton campaign ads that were highly 
popular with her staff actually made voters more likely to vote 
Republican.146 Not only does this contribute to working-class defection 
from the left, but it risks the electability of Democrats, in his view (Shor 
asserts that while Republican campaign workers are also more highly 
educated than Republican voters, this dynamic pushes Republican 
campaigns toward the center). 

Moreover, many of the “participatory democracy” reforms that highly 
educated, younger, technologically proficient reformers advocate—like 
online petitioning and voting on issues, discussed below–actually 
exacerbate these educational divides. As scholars of this divide have 

 
 142. See, e.g., ROBERT FORD & MATTHEW GOODWIN, REVOLT ON THE RIGHT: EXPLAINING 
SUPPORT FOR THE RADICAL RIGHT IN BRITAIN (2014); CAS MUDDE, POPULIST RADICAL RIGHT 
PARTIES IN EUROPE (2007). 
 143. Ryan D. Enos & Eitan D. Hersh, Party Activists as Campaign Advertisers: The Ground 
Campaign as a Principal-Agent Problem, 109 AM. POL. SCI. REV. 252, 261 tbl.1 (2015). 
 144. Lambert, supra note 141 (emphasis added) (Shor further speculated that the educated elite 
have always had more cosmopolitan values than the general electorate, but in the post-WWII era, they 
constituted only 4 percent of the electorate. They ran both parties, which provided support for 
democracy, the creation of international institutions, and rule of law values. But both sides knew they 
could not campaign on these cosmopolitan values, and so campaigns focused on disagreements 
between these elites and their parties on issues like economic policy. Once the educational elite became 
large enough, and part of the base of the center-left parties, they campaigned on values and policies 
they had always believed in, but which had been electorally toxic before enough highly educated voters 
existed who shared those values.). 
 145. David Freedlander, Drinking Enemies: Two Cocktail Parties That Reveal the Schism in the 
Millennial Left, POLITICO (Nov. 4, 2022, 4:30 AM), https://www.politico.com/news/magazine 
/2022/11/04/cocktail-parties-that-could-define-democrats-00064560. 
 146. Ian Ward, The Democrats’ Privileged College Kid Problem, POLITICO (Oct. 9, 2021, 
7:00AM), https://www.politico.com/news/magazine/2021/10/09/david-shor-democrats-privileged-
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found, “the more demanding the act of participation is, the more likely it 
. . . will be disproportionately engaged in by higher-educated citizens.”147  

C. The Cultural Sphere 

 The role that conflicts over immigration have played in the emergence 
of political fragmentation is now more widely recognized, though that 
recognition came only after immigration conflicts had already 
dramatically reshaped political parties and politics throughout the West. 
These conflicts have also played a significant role in the shift of working-
class white voters to conservative parties and—where the major parties 
were unable or unwilling to engage their concerns—in spawning the rise 
of insurgent parties. 

Whatever one’s own views on immigration policy, it is necessary to 
understand the role that issue has played in the reconfiguration of party 
politics and the rise of political fragmentation. Notably, changes in 
attitudes towards immigration do not appear to have made these conflicts 
so politically potent. What changed was that immigration became a highly 
salient political issue, a fact closely tied to rapid increases in the number 
of immigrants; as it became salient, immigration played a major role in 
reshaping politics in much of the West. The aim here is not to attempt to 
discern or judge the underlying bases for conflicts over immigration in 
different countries, but to describe and highlight certain aspects of the role 
political responses and non-responses to rapid increases in immigration 
play in the emergence of political fragmentation. 148 

Labor unions in the United States had long pressed for restrictive 
immigration policies, partly in the belief that keeping out immigrants with 
similar skills to working-class members protected wages. From the time 
labor unions became legalized in the US, for example, they had proposed 
or supported every effort of Congress to restrict legal immigration; in 
1986, the labor movement strongly supported the enactment of 
controversial sanctions on employers who hired undocumented 
immigrants.149 In the United States in the 1990s, President Clinton created 
the U.S. Commission on Immigration Reform, a bipartisan commission 

 
 147. BOVENS & WILLE, supra note 122, at 88. 
 148. Jens Hainmueller & Daniel J. Hopkins, Public Attitudes Toward Immigration, 17 ANN. 
REV. POL. SCI. 225, 231–32 (2014) (a comprehensive review of academic studies in 2014 on attitudes 
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chaired by former Democratic Rep. Barbara Jordan, the first African-
American woman to be elected from the South to Congress.150 After sixty 
years in which the immigrant population of the United States had been 
declining, reaching a low of less than five percent in 1970, rates had been 
on a steady upswing since then; between 1970–1990, the number of 
immigrants in the United States had doubled.151 The Commission’s reports 
reflected the historical resistance of the labor movement to immigration 
and the support for that resistance within the Democratic Party. The 
reports concluded by recommending limiting entry to “all but the most 
talented–or truly needed–foreign workers” and eliminating “the entry of 
low-skilled immigrants and temporary workers who are most likely to 
compete with qualified U.S. workers for entry-level jobs.”152 And the 
Commission declared unlawful immigration “unacceptable.”153 

In his campaign for the Democratic presidential nomination in 2015 
and 2016, Bernie Sanders still reflected this view. He lambasted support 
for easy immigration as a “Koch brothers proposal.” Arguing that such 
policies would lead to lower wages and increase poverty, Sanders said: 

It would make everybody in America poorer—you’re doing away with 
the concept of a nation state, and I don’t think there’s any country in the 
world that believes in that. If you believe in a nation state or in a country 
called the United States or UK or Denmark or any other country, you 
have an obligation in my view to do everything we can to help poor 
people. What right-wing people in this country would love is an open-
border policy. Bring in all kinds of people, work for $2 or $3 an hour, 
that would be great for them. I don’t believe in that.154 

Indeed, Sanders opposed comprehensive immigration reform in 2007. 
But between 2016 and 2020, the class-based politics of Sanders had come 
to be out of touch with the increasingly dominant view on immigration 
within the Democratic Party. In his 2020 presidential campaign, Sanders 
 
 150. See MICHAEL LIND, THE NEW CLASS WAR: SAVING DEMOCRACY FROM THE 
MANAGERIAL ELITE 76–77 (2020). 
 151. See William H. Frey, The past decade’s foreign-born population gains will be the smallest 
since the 1970s, BROOKINGS (Sept. 28, 2020), https://www.brookings.edu/research/the-past-decades-
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149, at 2.  
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shifted gears and endorsed “the most progressive immigration proposals 
of the [primary] field on immigration.155 In another striking example of 
how the parties of the left changed course on this issue over two decades, 
Republican Senators Cotton and Perdue introduced a bill in 2017 whose 
provisions were very similar to those of Clinton’s 1997 Commission, but 
by this time, the Democratic party was firmly opposed.156  

The transformation in party politics driven by this issue is largely the 
same in the UK. Tony Blair’s “New Labour” endorsement of globalization 
was not just about free trade, but about immigration as well. In the thirty-
five years before Blair’s first election, the UK had one of the most 
restrictive immigration policies among Western democracies. The number 
of Commonwealth immigrants was about 55,000 annually in the 1980s 
and 1990s.157 But New Labour self-consciously chose to expand those 
numbers. By 2004, the number had gone up to 156,000;158 in addition, 
asylum claims from wars in Yugoslavia, Iraq, and Afghanistan reached 
over 100,000 by 2000.159 Even more importantly, the Labour government 
made the decision in 2004 to implement immediate open borders to the ten 
new countries, mostly ex-communist ones, that joined the European Union 
in 2004 and 2007; nearly all the existing EU countries instead imposed 
transitional controls on immigration from these countries, which the EU 
permitted.160 The UK was the only large economy that chose not to do so 
(Ireland and Sweden also chose to open their borders immediately to these 
new EU countries).161 At the time, this was not considered likely to have 
major consequences. Academic experts advised the UK government that 
immediately permitting immigration from these new EU countries would 
lead to only 5,000–13,000 migrants annually.162 In fact, the rate of increase 
from these countries turned about to be six times as high, around 127,000 
per year.163 By the early 2010s, the actual number of immigrants to the UK 
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 161. KAUFMANN, supra note 64 at 161. 
 162. Id. at 161. 
 163. Id. at 78. 



 

209]  Political Fragmentation in the Democracies of the West 

247 

from these newly ascendant EU countries was 1.5 million.164 After 2001, 
immigration regularly ranked as the first or second most important issue 
for those in the UK—long before the 2015 migration crisis in Europe.165 
When the Tories ousted the Labour government in 2010, Labour voters 
reported in polls that immigration was the main factor in their decision to 
switch to voting conservative.166 

The role of immigration in the Brexit vote is well-documented. 
Around 75% of “‘leave’ voters cited immigration as the most important 
issue in the referendum” on Brexit, which occurred during a period in 
which “migrants were coming to the UK at near-record levels.”167 The 
particularly vivid or inflammatory ways in which the UK Independence 
Party (UKIP), formed to push for Brexit, sought to tie Brexit to 
immigration might not be well known outside the UK. UKIP repeatedly 
deployed posters and banners showing large numbers of migrants as one 
of its principal arguments for Brexit; these posters were decried as racist 
and unethical.168 As one study puts it, “attitudes toward the EU were 
increasingly ‘fused’ with concerns about immigration.”169 One widely 
seen UKIP poster was known as the “White Cliffs of Dover” poster; it 
depicted the Dover cliffs, which had been impregnable to the Nazis in 
WWII, as now having an escalator running right through them to the top; 
the poster read “No border. No control.”, with a subtitle stating, “the EU 
has opened our borders to 4,000 people every week.”170 

The relationship between the rate of immigration and its political 
reverberations is starkly illustrated in Germany. Few countries have 
experienced as rapid a change as when Angela Merkel decided to accept 
1.2 million refugees from Syria during the 2015 migration crisis 

 
 164. Id. at 161. 
 165. Id. at 162. 
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 168. Heather Stewart & Rowena Mason, Nigel Farage’s Anti-migrant Poster Reported to 
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(equivalent to 5 million in a year in the US). There was no public debate 
within the major parties on the issue; Merkel’s CDU would of course not 
challenge her decision, while the parties on the left were unwilling even to 
discuss the issue out of concerns for seeming xenophobic.171 As one 
German journalist put it, the sizable segment of the population concerned 
about Merkel’s decision “were morally compelled to shut up . . . . They 
were excluded from the political community.”172 When subsequent events 
helped break this taboo, those voters sustained the rapid rise of an outsider, 
anti-immigration, and far-right party, the AfD—thus illustrating how 
immigration conflicts fueled political fragmentation (the heart of the 
AfD’s support is in the former East Germany, areas that have half the per 
capita income of well-off areas in Munich or Frankfurt). There was a 
striking correlation between the number of asylum applications and the 
level of AfD support; the two rose in tandem.173  

In Europe, the size of net migration correlated directly with the 
number of news stories about immigration and the significance voters 
placed on the issue.174 In Europe, the politics of immigration was not an 
elite-led one in which political elites mobilized public opinion to demand 
greater control of immigration rates. Studies suggest the larger political 
parties in Europe instead gradually responded to public opinion rather than 
leading it. In the US, matters are more complicated. Grassroots political 
opposition, mobilized by the internet, scuttled the major bipartisan 
immigration reform package congressional leaders had negotiated, well 
before the rise of Donald Trump. But there is no question Trump also 
galvanized anti-immigration sentiment from the moment he announced his 
campaign and made immigration its central issue.  

In the US, as elsewhere, it appears to be not immigration per se, but 
its rate of increase and the overall size of the immigrant population that 
turns immigration into a salient political issue. In the United States, the 
percentage of the overall population who were immigrants between 1980 
and 2000 was between 5% and 7%.175 During this period, little difference 
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existed between the views of Democratic and Republican voters on 
immigration: most people in both parties reported wanting less of it.176 In 
the mid-1990s, 65% thought the level of immigration should be decreased, 
while only 6% that it should be increased.177 In the 1995 General Social 
Survey, a standard social-science survey, 66% of Americans supported 
decreasing immigration; 89% thought immigrants would increase 
unemployment; and 73% were concerned immigrants would “reduce 
unity.”178 Nonetheless, while the issue was politically significant in some 
states, it was not an issue that roiled national politics or on which 
presidential campaigns were run. 

But as immigration continued to rise rapidly in the US, immigrants 
became 13.7% of the overall population by 2018, a level not seen since the 
1890–1910 period.179 This was less a matter of deliberate policy choice 
than the unforeseen consequences of policy change. When the 
immigration laws were changed in the mid-1960s, immigration was still 
capped at a low level.180 But the bill provided for family reunification, 
which allowed relatives of those in the United States to emigrate without 
regard to the cap on immigration the bill had set.181 The supporters of the 
1965 legislation didn’t anticipate the extent to which those from Mexico, 
Central America, the Caribbean, and Asian nations would make use of the 
family reunification provisions.182 In addition, the number of 
undocumented immigrants increased dramatically, rising from 540,000 
people in 1969 to 5 million by the mid-1990s and 8.4 million in 2000.183 
The last time the percentage of the immigrant population had reached a 
comparable level in the United States, it similarly became a highly salient 
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political issue, culminating in Congress’s passage of the notorious 
Immigration Act of 1924, with its discriminatory quota system.184  

President Obama understood the politics of immigration and took 
controversial policy steps to limit his political vulnerability on the issue. 
His administration removed fifty percent more undocumented immigrants 
than had the prior Bush administration.185 Indeed, this was more than the 
total number of people who had been deported under all prior 
administrations combined.186 Critics from the left labelled him “the 
deporter in chief,” a view echoed in some liberal national media outlets as 
well.187 During the Democratic primaries in 2019, Biden came under fire 
from Latino groups and others demanding that he repudiate the Obama 
immigration policies.188  

The role that immigration politics played in Trump’s 2016 victory is 
widely recognized, but perhaps less so is how much that issue drove the 
critical Obama-to-Trump voters.189 Clinton expressly repudiated the 
Obama administration’s approach to immigration – one of the view areas 
in which she took issue with Obama administration policies.190 When her 
campaign put out a chart comparing her views on immigration to Trump’s, 
calling her “The Choice on Immigration,” she did not say anything about 
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how she would enforce existing immigration laws. She was determined 
not to be seen as a potential “deporter in chief.”191 

Whatever the merits of this shift from Obama, the choice had 
significant political consequences. Of the increase in votes Trump 
received compared to Romney four years earlier, 80% came from those 
who had voted for Obama and switched to Trump (called the persuasion 
effect), while only twenty percent of that shift came from Trump 
increasing turnout among 2012 non-voters (the turnout effect).192 The 
difference between Obama’s and Clinton’s stances on immigration 
apparently played a significant role; Obama won 60% of the vote among 
voters who favored universal health-care but opposed “amnesty” for 
undocumented immigrants, while Clinton won only 41% of those voters – 
an enormous 19 point shift.193 Perhaps reflecting this fact, in 2016, the 
American National Election Survey showed that median voters viewed 
Trump as closer to them ideologically than Clinton (but viewed Biden as 
closer than Trump in 2020).194  

Many terms have been offered to capture the reconfiguration of 
politics throughout the West today that is replacing the post-WWII 
coalitions and dimensions along which political conflict had been 
organized. Michael Lind calls this emerging structure a new type of “class 
war,” between what he calls “the university-credentialed, educated 
overclass”—or the “managerial overclass”—and the working class.195 The 
British journalist, David Goodhart, calls it the conflict between the 
educated, mobile “[a]nywheres,” who he asserts value individual 
autonomy and fluidity, and the “[s]omewheres,” who are more rooted and 

 
 191. Sean Sullivan & Cleve R. Wootson Jr., With New Immigration Role, Harris Gets a 
Politically Perilous Assignment, WASH. POST (Apr. 2, 2021), https://www.washingtonpost.com 
/politics/kamala-harris-border/2021/04/02/7651b488-9325-11eb-bb49-5cb2a95f4cec_story.html.  
 192. See David Shor (@davidshor), TWITTER (Aug. 27, 2021, 11:38 AM), https://twitter.com 
/davidshor/status/1431280037542694919 (noting it is substantially easier to persuade people already 
voting to change party preferences than to turn out new voters). 
 193. See David Shor (@davidshor), TWITTER (Oct. 3, 2021, 8:22 AM), https://twitter.com 
/davidshor/status/1444639030981939202 (Among these two issues, health care and immigration, no 
other pairing had nearly as much effect on changes in relative Obama and Clinton support.  Among 
voters who supported universal health care and “amnesty,” Clinton dropped 3 points from Obama; 
among those who opposed both, Clinton lost 5 points; and among those who opposed universal health 
care but supported “amnesty,” Clinton gained 8 points.  The changed perceptions of the two candidates 
on immigration was clear.) 
 194. Alan I. Abramowitz, How Donald Trump Turned Off Swing Voters in 2020, UVA CTR. 
FOR POL. (Aug. 25, 2021), https://centerforpolitics.org/crystalball/articles/how-donald-trump-turned-
off-swing-voters-in-2020.  
 195. LIND, supra note 150, at 8–115. 
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prioritize group attachments and security.196 Others cast this new 
configuration as conflicts organized between “nationalists” and 
“cosmopolitans.” Ron Inglehart and Pippa Norris have invoked the rise of 
“Postmaterialist” politics in countries and among people who have 
achieved sufficient economic security, which competes with more 
traditionally “materialist” politics, a conflict with a strong inter-
generational structure; this is one way of describing political conflicts now 
being organized along two dimensions at least, the economic and one 
based on these postmaterialist values.  

These are the large economic and cultural factors driving a re-
configuration of politics and parties throughout the West and the pervasive 
political fragmentation that results. Part III now turns to a different way of 
conceptualizing the contribution of the communications revolution to 
these political transformations and the challenge that revolution poses for 
the capacity of democracies to deliver effective governance.  

III. TECHNOLOGICAL CAUSES OF FRAGMENTATION 
(THE COMMUNICATIONS REVOLUTION) 

The communications revolution, in my view, is also a major force 
generating the disabling fragmentation of the political sphere. If so, 
fragmentation is likely to be a more enduring feature of democratic politics 
and government in the West. There is no path back to an earlier era of 
political communication. 

The early days of assessing the political ramifications of the 
communications revolution celebrated its democratization of influence 
and information, particularly the way these transformations would 
purportedly undermine authoritarian regimes.197 But it turns out the 
information revolution poses a continual challenge to all forms of political 
authority, including democratic ones. The challenge is deeper than 
generally recognized. It goes beyond the now familiar issues of 
disinformation, misinformation, the amplification of outrage, or hate 
speech (though these are serious problems). Even if the platforms 
themselves or governmental regulation could solve these problems, the 
challenge the communications revolution poses for democracy would 

 
 196. DAVID GOODHART, THE ROAD TO SOMEWHERE: THE POPULIST REVOLT AND THE FUTURE 
OF POLITICS 20 (2017). 
 197. See, e.g., Shanthi Kalathil & Taylor C. Boas, The Internet and State Control in 
Authoritarian Regimes: China, Cuba, and the Counterrevolution (Carnegie Endowment for Int’l 
Peace, Working Paper No. 21, 2001) (“It is widely believed that the Internet poses an insurmountable 
threat to authoritarian rule.”). 
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remain. The very nature of the new technology age might well inherently 
undermine the capacity for broadly accepted, legitimate political 
authority.198  

The great cultural historians, Robert Darnton and Lynn Hunt, in an 
acclaimed series of works, have described how in the years leading up to 
the French Revolution, the print media was used to spread (illegal) 
pornographic images of the monarchy.199 The circulation of these images, 
in their view, became a principal agent of the monarchy’s delegitimation200 
and cleared the path to the Revolution. Those images had an appropriate 
aim. But today, the information revolution functions to delegitimate nearly 
all forms of constituted political authority.  

As Nancy Rosenblum and Russell Muirhead put it in their recent book 
on communications platforms, “We are learning what delegitimation looks 
like. Authorities are cast as hostile elements–worms in the bowels of the 
nation. Officials are ‘so-called’ officials . . . .”201 

France’s philosophically inclined President recognizes exactly this. 
As Macron has observed, democracies are undergoing a “leveling that 
destroys the principle of authority,” without which they cannot function 
effectively.202 With so many sources of possible authority, marshalling 
concerted authority to support major governmental action becomes 
considerably more difficult. The title of a leading text from the early days 
of the digital age, Here Comes Everybody, reflects the new form of 
politics.203 Political power now can be mobilized immediately and 
effectively enough through the instruments of the communications 
revolution that we should expect democratic governments of all political 
 
 198. David Zarefsky, “Public Sentiment Is Everything”: Lincoln’s View of Political Persuasion, 
15 J. ABRAHAM LINCOLN ASS’N 23, 23 (1994) (As Lincoln famously said, in democracies, “public 
sentiment is everything. With [it], nothing can fail; without it, nothing can succeed.”). 
 199. See, e.g., ROBERT DARNTON, THE FORBIDDEN BEST-SELLERS OF PRE-REVOLUTIONARY 
FRANCE (1995); Lynn Hunt, Pornography and the French Revolution, in THE INVENTION OF 
PORNOGRAPHY, OBSCENITY AND THE ORIGINS OF MODERNITY, 1500–1800, at 301–40 (Lynn Hunt 
ed., 1993). 
 200. See, e.g., DARNTON, supra note 199; Hunt, supra note 199 at 301–40 (“Politically 
motivated pornography [which peaked in 1790] helped to bring about the Revolution by undermining 
the legitimacy of the ancient regime as a social and political system.”). 
 201. RUSSELL MUIRHEAD & NANCY L. ROSENBLUM, A LOT OF PEOPLE ARE SAYING: THE NEW 
CONSPIRACISM AND THE ASSAULT ON DEMOCRACY 35 (2019) (While Muirhead and Rosenblum are 
concerned with the spreading of rumors and conspiracies, my concern goes beyond that: even if that 
problem could somehow be contained, social media would still be a major source for undermining the 
ability to establish legitimate, sustained political authority.).  
 202. Roger Cohen, Macron Tells Biden That Cooperation with U.S. Cannot Be Dependence, 
N.Y. TIMES (Oct. 28, 2021), https://www.nytimes.com/2021/01/29/world/europe/macron-biden.html. 
 203. CLAY SHIRKY, HERE COMES EVERYBODY: THE POWER OF ORGANIZING WITHOUT 
ORGANIZATIONS (2008). 
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ideologies to find it more difficult to sustain their authority to act 
effectively. That is part of why we are witnessing the fragmentation of 
democratic politics.  

The tools of social media do not just lower the transaction costs of 
political participation for individuals and of coordination between 
individuals. In more recent iterations, these tools also make one’s own 
participation more visible and provide feedback about the participation of 
others–knowledge that is called “social information.” In 2009, Twitter 
rolled out the “retweet” button and Facebook the “like” button; these 
features or their equivalents were soon adopted across platforms.204 This 
made social information, including immediate feedback information, more 
readily available. Now social information, and its influence on 
participation, is available in real-time and pervasive across the internet and 
social media. Social information, in turn, influences individual behavior. 
YouTube videos showing protestors disrupting local school-board 
meetings over mask policies undoubtedly spur further such protests in 
other areas. Empirical studies document the effect of social information; 
for example, studies of online political “petitions included in a ‘trending’ 
list receive disproportionately more signatures than those that are not, 
making popular petitions even more popular.”205 

The discussion that follows uncovers layer upon layer of the different 
forms of political action the communications revolution has made 
possible, all of which contribute to the fragmentation of politics and 
governments in our era. The digital age and some of the actions described 
below might be thought to make political participation and expression 
more widely available, and hence enhance political equality (at least for 
those fluent in these uses of technology). Some of these newly possible 
forms of political expression might be viewed as holding political figures 
more accountable, though whether these new forms of accountability are 
a plus or a minus for democracy is one of the questions. Some of these 
uses might be thought to reflect expressions of rage and opposition, 
without clear political direction. Different readers will endorse different 
substantive political uses of these new technologies. But whether some or 
all of the political uses opened up serve certain democratic values, there is 
little doubt they also fuel political fragmentation. That compounds the 
 
 204. JONATHAN RAUCH, THE CONSTITUTION OF KNOWLEDGE: A DEFENSE OF TRUTH 128 
(2021); see also Jonathan Haidt, Why the Past 10 Years of American Life Have Been Uniquely Stupid, 
THE ATLANTIC (May 2022), https://www.theatlantic.com/magazine/archive/2022/05/social-media-
democracy-trust-babel/629369. 
 205. HELEN MARGETTS ET AL., POLITICAL TURBULENCE: HOW SOCIAL MEDIA SHAPE 
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difficulty democratic governments face in addressing these or other 
political ends. 

A.  Atomistic Individuals 

Nothing more dramatically demonstrates the previously unimaginable 
political power even isolated individual actors potentially now have than 
the story of Germany’s “Rezo,” a twenty-six-year-old music producer on 
YouTube (his real name and what part of Germany he’s in are unknown). 
One week before Germany’s 2019 elections for the European Parliament, 
surrounded by his guitars and synthesizers, he produced a slick, 55-minute 
mash-up video that mixed analysis and expletive-laced polemics in a 
relentless attack on Angela Merkel’s ruling Christian Democrats, as well 
as the Social Democrats, and other parties.206 This was Rezo’s first public 
political action; it took place outside any organized context. Laced with 
quick cuts, sound effects, charts of data—and interspersed with segments 
of parliamentary debates meant to make them look boring—Rezo’s video 
proclaimed it was time to destroy the mainstream parties in Germany, 
mainly for inaction on climate change; he described the video as a 
“personal rant” meant to be a “destruction video.”207 He suggested the 
Green Party and the leftwing Die Linke might possibly deserve support, 
but they have a “long way to go.”208 

In just a few days, the video went viral and attracted 3.5 million 
views.209 Before the election, estimates suggest the video was seen a 
staggering 9 million times; within three weeks, it had been seen nearly 15 
million times (it became the most watched YouTube video in Germany in 
2019).210 The Christian Democrats initially tried to ignore it, but their 
candidates in the days before the election started being asked regularly 

 
 206. Peter Kuras, German Politics Discovers YouTube, FOREIGN POL’Y: ARGUMENT (June 4, 
2019), https://foreignpolicy.com/2019/06/04/german-politics-discovers-youtube/; Christopher F. 
Schuetze, Youth’s Video Takes Aim at Merkel’s Party in Run-Up to European Elections, N.Y. TIMES 
(May 25, 2019), https://www.nytimes.com/2019/05/25/world/europe/rezo-cdu-youtube-
germany.html; Rezo ja lol ey, Die Zerstörung der CDU., YOUTUBE (May 18, 2019), 
https://youtu.be/4Y1lZQsyuSQ.  
 207. The video starts by saying: “In this video, I’ll show how C.D.U. people lie, how they are 
lacking fundamental competencies for their jobs, how they make politics that runs counter to expert 
opinion, they apparently take part in various war crimes, how they use propaganda and lies against the 
younger generation, how because of their politics of the last decades the rich become richer and the 
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about the video’s charges and claims.211 Addressing it became a crisis.212 
The CDU considered the video to be filled with lies, distortions, and 
misleading information.213 The party scrambled, unsuccessfully, to come 
up with an effective response.214 It published an open letter—if you can 
imagine—addressing each line of Rezo’s attack215 Using its youngest 
member in parliament, it attempted to film its own video in response, then 
decided not to release it.216 

Breaking news, new information, or charges—accurate or not—in the 
last week before an election can significantly affect voters, especially if 
not responded to effectively. (James Comey might have made Donald 
Trump president with his announcement just days before the election that 
the FBI was re-opening investigations into Clinton).217 In the final week, 
when Rezo’s video was released, the CDU plunged seven percent in polls. 
But the result of the election was a highly fragmented party structure for 
Germany’s delegation to the European parliament. After the election, 
leading CDU figures argued that Germany needs to figure out rules for 
internet commentary during elections. German law holds journalists to 
certain standards of truthfulness that do not apply to internet 
“personalities.” In newspapers, “opinion commentary” must be identified 
that way. The CDU characterized the Rezo video as “propaganda.”218 

The “Rezo” experience, which a German media studies scholar 
describes as “both fascinating and scary,”219 also illustrates an important 
aspect of the changing nature of the communications revolution itself. In 
the early days of the internet, until around 2005, the principal beneficiaries 
of the new modes of political communication were collective-action 
organizations.220 This ushered in a “new generation of political advocacy 
groups,” such as the organization on the left in the United States, 
MoveOn—which had no office space, thirty-eight staff members, and yet 
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quickly grew to five million members by 2010.221 But in the next phase, 
with the rise of blogs and social media, individuals started being able to 
generate content and engage politically with others without being involved 
in any formal groups—”without belonging to anything.”222 

B.  Spontaneous, Non-Organized Pop-Up Groups 

The Canadian trucker anti-vaccine protest, the Indignados in Spain, 
the Yellow Vests in France, the Gezi Park protesters in Turkey, those in 
Tahir Square in Cairo, the Tea Party movement in the US,223 and others 
illustrate the new power of lightly organized, nearly spontaneous groups 
that pop-up in rapid time. Not only does the digital age make this far more 
possible, but it also enables a “structure” for these movements that makes 
them difficult for democratic governments to engage on substantive issues. 
Whatever one thinks about particular movements among this array, their 
new role in contributing to fragmentation is undeniable. 

The Spanish Indignados provides a good example. In May 2011, 
between 20,000 and 50,000 mostly young, middle-class Spaniards 
spontaneously decided to camp out and occupy the Puerta de Sol, in the 
heart of Madrid. Coordinated online, through Facebook and Twitter (often 
with the hashtag #spanishrevolution), the idea quickly spread further. 
Soon, Indignados were camping out in more than fifty cities and towns 
across Spain. The camp-outs and demonstrations lasted a month. 
Unsurprisingly, given the spontaneity of the movement, there was no 
advance notice in the media of the protests, which took the country and 
political leaders by surprise.224  

Spain was more than two years into a severe economic crisis, in which 
unemployment was at 21% (and rising) and the unemployment rate for 
young people was 40%. A year earlier, the Socialist Prime Minister José 
Luis Rodríguez Zapatero had implemented severe austerity measures the 

 
 221. Id. at 37. 
 222. Id. at 34. 
 223. The Tea Party movement began with a spontaneous polemic to a small audience on one 
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videos. RACHEL M. BLUM, HOW THE TEA PARTY CAPTURED THE GOP 7 (2020). 
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European Union “recommended” in order to avoid a Greek-style bailout. 
The Indignados movement was, at a minimum, an expression of outrage 
about the situation and the country’s political leaders; it was an anti-party 
movement of negation. As a sociologist who took part put it, it “was a 
great outburst of dismissal. The consensus was on what we didn’t want. 
We didn’t want more cuts, we didn’t want corruption and we didn’t want 
that way of doing politics behind the backs of citizens.”225 With respect to 
the two major political parties long dominant since Spain had become 
democratic, the PP and PSOE, one of the movement’s most well-known 
slogans was “PP and PSOE, the same shit.”226 

The movement also reflected the ideology of many emerging digital 
democracy movements, which also revealed their limits. It lacked 
connection to any of the political parties or the country’s labor unions. 
Believing that politics should entail no hierarchies at all, it refused to 
acknowledge leaders, even spokespersons. People gathered in what were 
called general assemblies, where no moderators were allowed, and anyone 
could speak on any subject. With a vision of democracy as romantic as 
that of Rousseau, it considered majority votes to resolve issues as “an 
abomination of democracy.”227 As one of its founders put it, it was “a 
movement born with a lack of historical memory, structure, program, or 
leadership.”228 

In addition to demanding change, what did the movement want? The 
“key message” of the protesters, wrote a participant and later student of 
the movement, “was a rejection of the entire political and economic 
institutions that determine people’s lives.”229 Faced with a movement 
without leaders, who does government engage with, both to understand 
the movement’s demands and potentially address them?230 Among the few 
positive proposals in the manifesto the movement eventually generated 
was: “An Ethical Revolution is Needed.”231 As one observer put it, “the 

 
 225. ECONOMIST, supra note 224. 
 226. Gilmartin, supra note 224. 
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youngsters who had come from nowhere wanted social life to start again 
from nothing.”232 

The movement succeeded in at least one sense: it spawned the 
fragmentation and paralysis of Spanish politics described above. Spain had 
strong economic growth from 2014 to 2019 yet trust in Spanish institutions 
and politicians is among the lowest in Europe. Fragmented governments 
can do little to address voters’ demands, producing even more distrust and 
alienation. On one view, “the indignados broke more than they managed 
to build.”233 

 The Yellow Vest insurgency that dramatically disrupted Macron’s 
government so soon after its election, equally a product of the social media 
age, differed in significant ways from Spain’s insurgency. Set off initially 
by Macron’s proposal to raise taxes on diesel fuel, which he had presented 
as a means to combat climate change, the Yellow Vests staged fifty-two 
weekly protests in the streets in a row and manned roundabouts throughout 
the country night and day. They roiled French politics for nearly a year 
(some violent confrontations resulted in deaths).234 

Like the Indignados, the movement was connected through dozens of 
Facebook pages, but lacked any organizational structure. Also leaderless, 
it did not appear to be ideologically defined all that clearly.235 Similarly, 
the Yellow Vests described themselves as “apolitical,” meaning that they 
rejected partisan politics, along with the traditional left-right divide.236 
They organized debates in small-group assemblies that sought 
consensus.237 They also pushed for more participatory measures, such as 
citizen power to trigger referendums. 

But its social base and politics differed. Studies indicate the protesters 
came from the ranks of small business owners and their employees; truck 
and school-bus drivers, nurses, out-of-work electricians, warehouse 
handlers, part-time civil servants.238 Few were unemployed—but many 
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nonetheless concerned about their financial security.239 Geographically, 
the movement began in disconnected rural areas.240 As one journalist 
covering the movement put it, “I’ve watched the incremental retreat of the 
state from rural France: maternity clinics, district courts, army barracks, 
post offices and shops disappearing from the centres of small towns. The 
people affected by this retreat realized, thanks to the internet, that they 
were on the fringe.”241  

Unlike in Spain, academics and students are not significant elements. 
Also, unlike the Indignados, they do not reject the market economy or 
capitalism; interviews suggested they wanted to live more middle-class 
lives, with their ideal being the independent worker living off their own 
work and rejecting state benefits.242 They distrust trade unions, which they 
see as a form of special interests.243  

Once the movement shifted to Paris, after a month, violent clashes 
with police leading to several deaths occurred. They called for Macron’s 
resignation, despite his recent overwhelming election win. His ratings fell 
to twenty-seven percent in polls.244 After a year, when the movement had 
diminished, people took to the streets again in protest of proposed pension 
reforms, this time led by the unions.245 Then in the summer of 2021, in 
response to the government’s Covid measures, more than 100,000 people 
took to the streets again, many of under the Yellow Vest banner.246 As one 
of those put it, “if there’s one thing that can unite people today, it’s 
anger.”247 
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Macron tried to make concessions, but without anyone to negotiate 
with, it was unclear what concessions would suffice.248 Eventually he 
found a way to defuse the initial Yellow Vest movement, including by 
abandoning the diesel tax, promising tax cuts, higher pensions, and reform 
of the civil service, and making referendums easier to hold.249 

The pattern of spontaneous, largely unorganized protest, set off by one 
spark, is a recurring one. In 2013 in Brazil, spontaneous mass protests—
coordinated only through social media—broke out in over a hundred cities. 
Triggered by increased bus fares, the protests became ones against a range 
of issues—inequality, corruption, and poor public services.250 The 
headline in the leading Brazilian paper expressed the spirit of the protests 
this way: “Everyone out against everything.”251 As is becoming common, 
the demonstrators disdained the political parties, chanting, “The people 
united don’t need parties.”252 When President Dilma Rousseff sought to 
meet with the protestors’ leaders, she was told ‘there are no leaders.’253 

C.  The Pop-Up, Digital Political Party 

The next iteration of the way the communications revolution is 
transforming democratic polities and further accelerating fragmentation is 
the rise of “the digital party.” The most significant digital parties to date 
differ in ways explored below, but certain general features are common. 

These pop-up digital parties use technology to promise a new vision 
of grassroots democracy. They profess to use the digital revolution to offer 
a form of organizing politics, and political parties, that is more 
participatory—”more democratic, more open to ordinary people, more 
immediate and direct, more authentic and transparent.”254 They offer the 
use of online decision-making tools to enable direct decision-making—
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though how much they actually deliver on this vision, or manipulate it for 
their own purposes, varies among these parties.  

They also make digital technology the core of how they function and 
are organized. As “platform” parties, they adopt some of the techniques of 
Facebook and similar platforms. Joining the new party’s platform is 
usually free, and the parties collect data on their supporters to enable 
continual engagement with them. The leading scholar of these parties 
describes them as “the translation of the business model and organisational 
innovation of digital corporations to the political arena and their 
application to the idealistic project of the construction of a new democracy 
in digital times.”255 

They emerge from and express a generalized distrust of traditional 
parties and their structure. In essence, they purport to reject the value of 
representation, including within political parties, in favor of direct, 
unmediated, participation. In a sense, they are “anti-party” political 
parties. They reflect the naïve longing for a democratic politics that does 
not involve political parties, which are viewed as inherently corrupting of 
true democracy. Theirs is a party that seeks to “transcend” parties. Their 
emergence and success in some western democracies makes studying 
them important in understanding additional forces driving fragmentation. 

1.  The pirate parties: Sweden, Germany, Iceland, and the Czech 
Republic 

 In the Czech Republic, a pop-up, digital political “party”—the Pirate 
Party—that did not exist until 2009 became part of the governing coalition 
after the most recent election in October 2021.256 

The Pirate movement arose in a number of countries in the mid-2000s 
as a direct response to proposed legislation that would criminalize online 
file sharing (while critics called those who engaged in such sharing 
intellectual property pirates, the “Pirate parties” appropriated and inverted 
the term’s valence).257 These Pirate parties were the first significant, new 
digital parties. 

In both substantive policy focus and means they use to build support 
these parties are technology-based ones. Their emphasis tends to be on 
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highly “democratic” internal party structures, more direct citizen 
participation in government, and internet freedom.258 Their support is 
primarily driven by political distrust of established parties; as with many 
of the spontaneous movements, they view themselves as “anti-party” 
parties.259 They are protest parties, in significant part, a perfect expression 
of the internet age.  

The first Pirate Party emerged in Sweden in 2006, urging 
decriminalization of file sharing, reduced copyright protections, individual 
privacy of data, and—as in most of these new digital parties—far greater 
state transparency.260 In PR systems, a pop-up party can rapidly win seats 
in government, given the ease with which the communications revolution 
can spread the word to technologically adept potential supporters. Within 
a few months, the Swedish party captured 7.13% of the vote in elections 
to the European Parliament (initially, this meant one seat).261 By May 
2009, it became the third largest party in Sweden. 

International diffusion and imitation, in the internet age, enabled rapid 
spread of the Swedish Pirate Party model. Similar parties quickly popped 
up in fifty countries.262 These parties tend to be youth-driven; most of the 
Swedish party’s members were between eighteen and nineteen years 
old.263 They appeal to highly educated, tech-savvy people, mostly in urban 
areas.264 Indeed, in contrast to traditional parties, the Swedish party 
permits members to belong to other political parties.265  

Between 2011 and 2012, the German Pirate Party elected members to 
four state parliaments.266 Then, in 2011, it won nine percent of the vote in 
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national elections.267 It described its vision of democracy as “liquid 
democracy;” participatory democracy for the digital age, in which 
members continuously interact with party leaders in twenty-four-hour 
cyber-debates meant to forge the party’s agenda.268 To join requires forty-
eight euros annually.269 Since participation in the party’s discussions is 
mainly online, some refer to this as “armchair participation.”270 They also 
tend to blur the lines between full-fledged party members, party 
supporters, and non-members.271  

But in Sweden and most other countries where these parties arose, they 
have faded in significance due to the predictable difficulty of organizing a 
sustained party based on values that are essentially anti-organizational.272 
The German party operated as a federation of independent pirate parties in 
the relevant Lander; absent any centralized decision-making, this led to 
constant infighting between the different pirate parties. As one 
commentator put it, discussing the collapse of the German Pirate Party: 
“The wide range of political views and the lack of a strong hierarchical 
structure meant that the party did not have a distinct identity.”273 The Party 
dismissed the idea of having a distinct political orientation as “power 
playing.”274 One activist who left viewed the party as doomed by its 
commitment to participatory inclusiveness: “[M]ost of them were 
apolitical. They weren’t interested in politics . . . . I couldn’t take it 
anymore. Every political opinion was tolerated. I’d go to a Party 
convention and there would be, like, Holocaust deniers there.”275 

Before the rise of the Czech Pirate party, the most successful Pirate 
Party had been in Iceland. Iceland’s party was formed in 2012, in response 
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to the 2008 collapse of the country’s banking system and the country’s 
near bankruptcy.276 Signaling its role as a protest party, the Pirate Party’s 
support in polls skyrocketed immediately to forty-three percent in the 
wake of revelations, in the Panama Papers, that a former prime minister 
held investments in offshore accounts.277 Forty percent of its members are 
under the age of thirty;278 its “leader” for much of its existence was an 
anarchist. In the most recent general election in 2016, just four years after 
it had been formed, the Icelandic Pirate Party–having campaigned on its 
participatory ethic of more direct democracy and more transparency in 
government279—became the third largest party in government. At one 
point, it was given the mandate to form the government, but it could not 
function effectively enough to gain support from the most obvious 
potential coalitional partners. But the party did contribute to the political 
fragmentation of Iceland: by the time of the 2016 election, twelve parties 
were competing for the country’s 260,000 adults. It took two months to 
form a fragile government, ruled by three parties, which possessed a thin 
majority in parliament.280 

The Czech Pirate Party is currently the most successful. Because it sits 
in government now and might be the country’s dominant party, observing 
the way this digital party adapts to holding actual political power is 
intriguing. 

After its 2009 birth, the Party rapidly built support in local and 
regional elections, winning three elections in 2010 and then sixty eight in 
2014 (seventeen on its own, fifty one in coalition with other groups).281 In 
2012, the Party captured its first seat in the national parliament, from the 
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country’s most important city, Prague.282 By 2017, it had become a 
substantial national force, when it won eleven percent of the vote and seats 
in the Czech parliament.283 But it became a truly significant force in 2019 
as a means of protesting the sitting Prime Minister, Andrej Babis. Babis 
was rumored to have had connections to the Czech secret police during the 
Communist era and many view him as having conflicts of interest 
stemming from his ownership of some of the country’s most influential 
newspapers. After this provoked massive demonstrations in Prague, the 
Pirate Party became the face of opposition to Babis.284 Despite having only 
680 party members as of 2018,285 the party placed third in the last election 
and became a member of the governing coalition.286 

Its internal structure began by adopting similar “inter-party 
democracy” techniques to earlier Pirate Parties.287 These commitments 
appear genuine, unlike certain other digital parties (discussed below). But 
most have not proven sustainable. The party’s internet “discussion board,” 
for example, was presented as a means for participatory party democracy. 
Members can start a discussion thread on any topic, making it in theory a 
virtual public assembly; the board also enables voting on proposals, 
making it a virtual ballot box too.288 But as the major scholarly study of 
the party explains, based on interviews with party figures, the discussion 
board largely collapsed.289 It devolved into members fighting each other—
which party leaders believed led many Czech citizens to believe infighting 
was the party’s main activity.290 Only twenty percent of members 
contributed feedback party leaders considered useful; as a result, the 
internet board “effectively only further strengthens the relationship among 
the party elite.”291 No longer a tool for meaningful communication or 
deliberation, the discussion board devolved into a place for posting formal 
documents or conducting votes.292 This conception of participatory party 
democracy was unsustainable. 
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In addition, party leaders are chosen through primaries that include all 
members. But the Chairman and Deputy Chairman prepare the party’s 
platform (its manifesto) and submit proposals for potential electoral 
coalitions. They can appoint leaders of working groups of party members 
to discuss the platform; these leadership-chosen leaders are people 
determined to be “competent in the given areas.”293 Another high-level 
executive committee then approves these strategic decisions. But despite 
the opportunity for widespread input, “the leadership ultimately has the 
upper hand.”294 They create the initial draft manifesto, appoint the leaders 
of working groups, and ultimately make the final decisions. 

As the party began electing members to parliament, it also had to 
confront conflicts between its vision of participatory decision-making and 
certain fundamental principles of governance. As a member of the party, 
a Pirate deputy is supposed to remain subordinate to the party’s highest 
executive body (the National Forum). But in taking his seat, the 
constitution requires that deputy to swear a constitutional oath “not to be 
bound by anyone’s instructions.”295 The party fudged this issue—a major 
source of controversy in the country, with the party being accused of 
unconstitutional tendencies—by revising its policies to state elected 
members must abide by the National Forum’s decisions “whenever 
possible.”296 Deputies admit to scholars that in fact they act independently 
of the members while in office, but the party is able to maintain the fiction 
that members control their vote. The restoration of a hierarchy of party 
leaders who control the party’s direction in government became a 
concomitant of the party’s electoral success. 

The success of the Czech Pirate Party has come from its greater 
willingness than other Pirate parties to marry more of the hierarchical 
organizational structure of traditional parties with the ideology of these 
new, digital parties. The party’s platform has expanded beyond its 
relatively niche initial tenets of privacy rights, copyright reform, and 
marijuana legalization into a broader set of issues, including pension 
reform, government transparency, and tax reductions.297 It became willing 
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to participate in more traditional legislative negotiation, with elected 
officials more likely to “act like” politicians and work pragmatically to 
form coalitions, pass legislation, and otherwise engage in the normal 
operations of a standard political entity.298 The Czech party is intentionally 
difficult to pigeonhole on a standard left-right spectrum; its chairman has 
stated willingness to work with communists or right-wing populists in the 
national parliament.299 The party also appears to draw significant support 
from areas of the country that show strong support for parties of the right, 
along with urban areas.300 To the extent the party has an ideological core, 
it is eliminating what the party calls the “democracy deficit” inside 
national democracies in Europe.301 

The Czech Pirate party story reveals several aspects of democracy in 
the age of social media. It shows the rise of “anti-parties,” based on an 
ideology that politics can be post-parties.302 It shows how quickly these 
(and other) parties can now arise and become consequential, without the 
need for traditional party-building activities. In particular, it shows how 
easy it has become to create protest parties based largely on distrust of 
those in power and traditional political parties. When pop-up, largely 
digital parties achieve the success of the Czech party, they might no longer 
be considered disruptive forces. But in their weaker and stronger forms, 
these digital parties are further contributors to political fragmentation. 

2.  The Five-Star Movement 

 The most successful of these digital parties thus far is Italy’s Five-
Star Movement (M5S). In light of its success, it has received extensive 
coverage, and less need be said about it here.303 Launched officially in 
2009, in the aftermath of the financial crisis, its leaders believed that 
representative, parliamentary democracy had run its course and that “[w]e 
live in an era of disintermediation, where we are bypassing the old 
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middlemen.”304 Through the communications revolution, parliaments and 
political parties would fade away. M5S rejects being labelled a political 
party at all, based on its (disingenuous) claims that it is a movement to 
empower citizens to govern themselves directly. 

Officially, the role of the movement’s leadership was to be limited to 
ratifying lists of candidates who sought to run under its label and ensure 
they respected the movement’s principles. Calling itself a “movement of 
citizens,” decision-making was to take place through an online platform, 
which, in keeping with the movement’s anti-party views, was 
appropriately enough called Rousseau. Through it, supporters would be 
able to propose laws, debate them, and refine them online; members would 
also be able to offer themselves as candidates and decide who would in the 
end run.  

But as is widely known by now, this image of bottom-up, organic, 
participatory democracy is at best an illusion, at worst, a cynical 
manipulation by the movement’s leaders. Beppe Grillo exclusively owns 
the movement’s brand. This enables him to exercise complete control from 
the top over the party’s strategic decisions. Many elected members left the 
party because Grillo insisted they act as party delegates, rather than 
representatives exercising independent judgment; Grillo threatens to 
withdraw their right to use the movement’s brand if they don’t follow his 
view of the movement.305 M5S’s leaders use the inevitable need to manage 
the process or deliberation on Rousseau to exercise effective control over 
how votes come out. Votes end up being overwhelmingly on the side of 
the issues that management prefers—typically, with 80% of the vote.306 
Leaders decide when to consult members and on what issues; to filter user 
proposals deemed not in line with the party’s pre-established positions; to 
choose how to frame proposals; and to decide on the timing of a vote.  

These deliberative processes also tend to attract limited participation 
compared to the number of votes cast when matters are put to a vote. The 
reality is that referenda turn out to be mainly ratifications of decisions the 
leadership has taken already. As the leading scholar of digital parties, 
Paolo Gerbaudo, concludes: “E-ballots have often been used more as a 
means of propaganda, to demonstrate the cohesion of party members, 
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rather than as an opportunity for a genuine and pluralist internal debate.”307 
As another scholar puts it, this “new model of democracy” crumbles upon 
inspection.308 

Initially, the movement was primarily a means of expressing disdain 
and opposition to all the country’s traditional parties and leaders—left, 
right, and center. In the very first national elections it contested, in 2013, 
M5S won a stunning 25% of the vote—the second highest vote total for a 
single party. No party had come out of nowhere so quickly and won such 
a significant vote share in modern Italian history. The movement had 
received little mainstream media attention and had not raised much money. 
Around 160 of its candidates with no experience in politics became 
members of Parliament.309  

After the 2014 European elections, the movement’s leaders decided 
they wanted the party to align with the United Kingdom Independence 
Party in the European parliament.310 Many members and supporters had 
assumed M5S, with its emphasis on digital democracy, was a progressive 
party; they were strongly opposed to aligning with UKIP which many 
considered racist and xenophobic. But in a demonstration of the effective 
control leadership exercises, the party’s architect behind the scenes used 
Grillo’s blog for a series of posts pushing the UKIP alliance (the fact that 
UKIP wanted a referendum on Brexit was said to reflect a shared 
commitment to direct democracy). When it came time for the party’s 
online vote, critics asserted the post that introduced the question left little 
doubt how the leaders wanted members to vote. In the end, eighty percent 
voted in favor of the UKIP alliance.311 

Then, in the 2018 general elections, M5S received the largest vote of 
any party. That success raised the issue whether these largely digital 
parties can become more than just a vehicle for expressing opposition to 
the parties and leaders that govern. Indeed, once in government, it 
floundered. First it formed a government in coalition with Matteo Salvini’s 
Lega party, a northern Italy based anti-immigrant party. Ninety-four 
percent of M5S voters approved the alliance. But that alliance soon 
collapsed, and it switched direction to join forces with center-left parties. 
This shifting back and forth between radically different alliances reflected 
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the party’s lack of an ideological core, along with inability to govern 
effectively in its limited time in office and led to its support hemorrhaging. 

Currently, it has fallen to the fourth most popular party, with polls 
indicating fourteen percent support. It is now part of a national unity 
government led by Mario Draghi, a former European Central Bank 
president.312 The current debate is over whether the party—and by 
implication, parties of this type—can only exist effectively as an 
opposition, anti-system party outside of government.313 If M5S collapses 
altogether, analysts suggest it would spawn one or two new parties, further 
fragmenting the Italian party structure.314 But little doubt exists that the 
digital M5S shows how digital parties, existing largely online and 
emerging rapidly out of nowhere, are able to disrupt and fragment parties 
and governments in this new era. 

3.  Nigel Farage and the Brexit Party 

After the Brexit referendum in 2016 and the collapse of the UK 
Independence Party (UKIP), Nigel Farage decided to model a new UK 
party directly on the Five Star model. Announced in March 2019, the 
Brexit Party quickly became the fastest growing party in British political 
history.315  

Ironically, although Brexit opponents cast a leave vote as reflecting a 
backwards looking vision, the Brexit Party became the most 
technologically advanced party in the UK. Largely through the internet, it 
gained over 115,000 supporters, who paid £25 a year.316 In its first ten 
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days, it “raised over £750,000 in donations online, all in small sums of less 
than £500.”317 

Three months after its formation, the Brexit Party promptly 
overwhelmed all other parties in the 2019 UK elections to the European 
Parliament. Unlike the Conservative and Labor parties, which spent 
almost nothing for online advertising, the Brexit party spent heavily.318 
The Party received a stunning 31.6% of the vote, far more than the 
combined vote of the two traditionally dominant parties, the Conservatives 
and Labor (8.8% and 13.6%, respectively). Slicing support away from all 
three of the major UK parties, particularly the Conservatives,319 the Brexit 
Party generated a highly fragmented UK delegation to the European 
Parliament. Indeed, the 2019 elections left the European Parliament in 
general in a highly fragmented party configuration. 

The Brexit Party was, in its own words, “the virtual carbon copy of 
the Five Star Movement.”320 Indeed, Farage and his senior advisor had 
gone to Italy back in 2015 to meet with the creators of Five Star; when he 
left, Farage told the political scientists Matthew Goodwin and Caitlin 
Milazzo that, “[i]f I was starting UKIP today . . . would I spend twenty 
years speaking to people in village halls, or would I base it on the Grillo 
model?”321 Once UKIP collapsed, that’s what he did in 2019. 

Much like M5S, the Brexit party presents itself as a platform-based 
party that enables direct voice for party supporters, who are purportedly 
able to deliberate online and vote on referenda to determine the party’s 
policies. Supporters can apply via the online portal to become candidates. 
In public speeches, Farage asserts that the party represents a new form of 
popular politics, in which registered supporters will shape policy, 
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determine the party’s direction, and directly interact continuously with the 
party’s leaders. “This is going to be the most open political party you’ve 
ever seen in Britain,” Farage proclaims.322 But as with M5S, the reality is 
virtually the opposite. 

The party is organized as a corporation. It has only around eight 
shareholders, with Farage holding a majority of the shares. Essentially, he 
is the CEO, chairman, and owner of the party.323 The party lacks voting 
members, executive committees, or any of the traditional structures of a 
political party. Farage and his allies view it as a tech-like start-up business, 
designed to make decisions quickly. Like other websites, the party 
harvests vast data about its supporters for future use. Farage himself says: 
“We’re running a company, not a political party . . . .”324 As an ally put it: 
“What the Five Star did, and what the Brexit party is doing, is having a 
tightly controlled central structure, almost a dictatorship at the centre 
. . . .”325 

Like other digital parties, it purports to be “beyond” party politics and 
transcend the traditional identification of parties as being of the left or 
right. Its candidates for the European Parliament election ranged from 
former members of the Conservative Party to the Revolutionary 
Communist Party. And although European Parliament elections are 
ordinarily not of great significance in the UK, the Brexit party’s instant 
success “sent a shock wave” through British politics.326 That success 
prompted Boris Johnson to absorb the Brexit Party by restructuring the 
Conservatives around a hard-Brexit agenda, which then produced a 
decisive Conservative victory in 2019. 

The Brexit party, having changed British history, is now trying to 
recast itself as a broader populist movement, presenting itself as against 
“establishment” politics and advocating for various “democratic” reforms, 
such as creating direct democracy through citizen initiatives and other 
voting reforms. It has relabeled itself the Reform-UK party (and Farage 
has stepped down as its leader). 

Ironically, for all the decentralizing tendencies of the digital age, and 
these parties’ ideology of organic, egalitarian, participatory democracy, 
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several of the most significant digital parties have introduced a new form 
of leadership that Gerbaudo calls “hyper-leadership.”327 In his view, 
through this digitized leadership, this figure spreads his image and words 
instantaneously through a vast array of communication networks and now 
widespread personal communication devices, such as smartphones, 
tablets, laptops, computers. Without any need for traditional party 
structures, and the ability to bypass them in any event, the creators of at 
least some of these parties recognized that controlling the new media 
system was key to gaining political recognition and power. “The hyper-
leader navigates the nooks and crannies of a hybrid media system in which 
TV videos are shared and wildly commented on in social media, and in 
turn social media posts often become the object of TV coverage.”328 
Traditional parties and candidates try to do something similar, though they 
are often behind these pop-up parties that are born in the digital age, but 
what’s remarkable is how effectively and quickly these pop-up parties 
have managed to make this strategy succeed. 

 
* * * 

 
These emerging digital parties exist in a space between traditional 

political parties and the more loosely organized spontaneous movements 
discussed above. Some of them are meant to be enduring organizations, as 
with traditional parties. Some come into being largely for one issue, such 
as the Brexit party, and having succeeded on that issue, it remains unclear 
whether they can survive beyond it. Some are mainly vehicles for 
expressing anger and disaffection with the status quo, including traditional 
parties, but have difficulty making the transition to governance when they 
get the opportunity. Most are organized to represent a vision, unlike 
traditional parties, of a non-hierarchical, highly participatory party 
decision-making structure. In some cases, that claim is deceptive. In 
others, it has undermined the ability of these parties to function. In yet 
other cases, the commitment appears sincere, but has been modified 
significantly as they reach the point of becoming more viable political 
forces. A few are becoming significant parts of government. Unlike 
traditional parties, they can emerge quickly to become, at least, meaningful 
disruptive political forces. That we will see more such digital parties pop-
up is likely. They are a new political form that further contributes to the 
fragmentation of politics and governance. 
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In a recent empirical investigation on the effects of the internet and 
social media on democracy, aptly titled Political Turbulence, the authors 
conclude: “The kind of politics we have observed and analyzed is 
characterized by rapidly shifting flows of attention and activity . . . . This 
is a turbulent politics, which is unstable, unpredictable, and often 
unsustainable.”329 This study suggests that the new media enable a thinner 
form of participation, which contributes to this more turbulent politics. 
Before the digital age, the authors assert, the decision to belong to a 
political party or interest group was more significant and created stronger 
bonds—partly because participation was more time consuming, but also 
because it was shaped by stronger sociological forces, such as unions and 
churches, as well as norms and pressures from peers and family. But 
precisely because participation today is easier and less costly, as well as 
less susceptible to the influence of the political parties, institutions, and 
other organizations that once attracted stronger allegiance, citizens today 
are more vulnerable to small shifts in political information.330 The ease 
with which people can engage in new forms of political participation 
draws more people in—which can enable rapid large mobilizations—but 
also makes them weakly-anchored and strongly susceptible to the rapidly 
changing influences of social media. 

D.  Free-Agent Politicians: The United States 

 In the United States, the communications revolution has spawned 
political fragmentation by enabling individual legislators to function as, in 
effect, political free agents. Individual members of Congress in the United 
States have long been more electorally vulnerable than in other 
democracies. They must raise large amounts of campaign money, given 
that spending on elections cannot be constitutionally capped. The United 
States lacks a system of public financing, unlike most European 
democracies, so that the candidates must raise this money themselves or 
be financially bankrolled by some other source, such as their party. In 
addition, candidates must run in primary elections, including incumbents, 
who particularly in recent decades, often face and fear significant primary 
challengers—unlike in most democracies, in which primary elections do 
not exist, the party picks candidates to run, and in which incumbents 
therefore are rarely vulnerable to challenges from within their own party. 
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This very vulnerability traditionally meant that, until the cable and 
digital age, individual members of Congress had to function largely within 
the party structure and hierarchy to advance their careers and ability to 
influence policy and politics. Their success and stature depended on 
building support over time within the party. Being assigned to desirable 
committees was key to a member’s success, both in terms of making policy 
contributions and for fund-raising and visibility. Before they could 
become nationally known and carry substantial political weight, they had 
to work their way up inside the party. Party leaders, through their ability 
to decide on which committees’ members served, had significant leverage 
over their rank-and-file members. In the television age, for example, the 
main way for individual members or Senators to get a national television 
audience was to chair a high-profile hearing—which meant party leaders 
effectively had control over national exposure (even before television, 
Harry Truman catapulted into the vice-presidency as a result of chairing 
high-profile hearings into profiteering during World War II).331 The party 
was an important resource for running successful campaigns. The hold 
party leaders had over members’ political and electoral fates gave party 
leaders significant leverage to contain and manage the tensions that always 
existed within the parties. 

The communications revolution has largely destroyed that leverage. 
Precisely because politicians in the United States are already more on their 
own than in other systems, the effects of this revolution might be greatest 
in the U.S. Individual legislators, even in their first years in office, no 
longer are as dependent on party leaders or their political party. Instead, it 
has become possible—and happens regularly—that legislators in their 
very first years in the United States House or Senate can thrive as 
independent political entrepreneurs. An early sign of how the new media 
technology enabled circumventing the traditional party structure was the 
way insurgent forces within the Republican party, led by Newt Gingrich, 
figured out in the 1980s how to exploit the new possibilities created when 
cable television began to televise proceedings on the House floor. Gingrich 
was first elected in 1978; the post-Watergate Congress had decided to 
make itself more transparent by permitting television cameras to film daily 
proceedings. In 1979, C-SPAN was created. Gingrich called himself the 
“first leader of the C-SPAN generation.”332 He realized that members 
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could now bypass the traditional media and speak unfiltered to the 
audiences they wanted to reach, through the live C-SPAN feed that 
covered proceedings at the start and end of the day—when members could 
take the floor for individual speeches on any issues. Gingrich also figured 
out that, in his words, “C-SPAN’s audience would swell if confrontation 
rather than capitulation characterized the GOP stance in all House 
debate.”333 He understood the more traditional national media would pick 
up confrontational statements displayed on C-SPAN. At this stage, 
Gingrich was taking on his own party’s leadership in the House as much 
as the Democrats; he had formed a “caucus of insurgents” to bypass his 
party’s leadership, which disdained his tactics and believed in working 
with Democrats to legislate. By 1994, of course, Republicans had gained 
control of the House for the first time in forty years, and Gingrich was the 
Speaker.334 

Advances in the communications revolution since then have had two 
general effects that have catalyzed even greater fragmentation of the 
political parties. First, through social media and cable television, 
individual members of Congress are now able to find and construct their 
own national constituencies. Second, the internet has enabled them to be 
highly effective at fundraising, particularly through small donations, to an 
extent never possible before. The first effect also feeds the second: the 
greater a candidate’s visibility, the easier it is to attract money through 
internet-based donations. Extremism is not a liability; it is the way to get 
attention and turn on the spigot of internet-based donations (this was also 
true in the era of direct-mail solicitations, but the amount that could be 
raised that way pales in comparison to what the internet makes 
possible).335 For these reasons and others (discussed below), being on 
particular committees is less crucial than before. As a result, individual 
members, including even recently elected ones, can essentially bypass the 
party hierarchy and structure. With political “leadership” atrophying 
without effective tools to control members, differences within the parties 
become more difficult to contain. Particularly given America’s system of 
bicameralism and separation of powers, the existence of many 
independent free agents in Congress makes putting together legislative 
majorities all the more difficult. 

As one recent example, dozens of companies announced after the Jan. 
6th riots at the Capitol that they were halting donations to Republicans who 
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had voted to reject electoral votes from the states. Yet the internet can now 
effectively replace these large contributions, from business and elsewhere. 
Republican Sen. Josh Hawley, for example, the first to announce he would 
object, and whom the Republican leadership in the Senate discouraged 
from doing so, received $969,000 in donations in January 2021—eight 
times more in one month than he had raised in the entire first quarter of 
the prior year.336 Similarly, when new Republican representative Marjorie 
Taylor Greene was removed from all House committees, because of her 
extremist views, she quickly “raised over $3.2 million in the first” quarter 
of 2021.337 The money “came from over 100,000 individual donors, [with 
an] average donation of $32.”338 That is a historic and stunning haul, 
particularly for someone just taking office and nearly two years out from 
her next general election.339 Indeed, in just the two days before the House 
removed her from all committees, she raised $335,000.340 Party leaders 
have little leverage over members of Congress who can now generate this 
kind of national attention and money on their own—as Hawley and Greene 
have made clear. 

Individual attention-grabbing moments now trigger a flood of small 
donations. Take South Carolina Congressman Joe Wilson, who during 
President Obama’s first State of the Union address, in 2009, before the 
entire Congress shouted out: “You lie!” This stunning breach of decorum 
shocked both sides of the aisle.341 Yet in his next campaign, Wilson raised 
$5 million, five times more than he had averaged in his four previous 
races.342 As one former Republican congressman put it: “The outrage 
machine is powerful at inducing political contributions.”343 A former 
Democratic congressman provided more concrete detail: 
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If you need to raise a dollar online, you don’t talk about bipartisan 
solutions. . . . You talk about extreme partisan positions. . . . If I were to 
post something about getting rid of the Electoral College, it would do 
really well on social media among Democratic activists. If I were to post 
something about expanding early childhood education, and talking about 
a bipartisan way to make that happen, it would go over like a thud on 
social media. No one cares. So the feedback loop really encourages 
people to run on things that are more extreme.344 
These anecdotes illustrate the general phenomenon. In 2018, the most 

extreme Democrats received 86% of their funding from small donors, 
while moderates received only 10%.345 On the Republican side, more 
extreme candidates received 58% of their funds from small donors while 
moderates received 17% of their funding from small donors.346 A list of 
the members elected to the House who received 50% or more of their 
contributions from small donors includes on the Republican side, in order, 
Matt Gaetz, Jim Jordan, Devin Nunes, and Dan Crenshaw.347 On the 
Democratic side, it includes Alexandria Ocasio-Cortez, Adam Schiff (high 
profile from the first Trump impeachment), Ilhan Omar, Speaker Pelosi, 
and Katie Porter.348 Does anyone think moderate politicians will attract the 
same flood of small donations from around the country that more extreme 
politicians do?349 The new system of funding the internet makes possible 
fuels the wings of each party, which enhances the forces of 
fragmentation.350 

But we are just beginning to experience the centripetal politics that 
internet-based fundraising makes possible and encourages. Small donors 
first became significant in presidential elections with Howard Dean’s 
primary campaign in 2004. In congressional elections, they only became 
a force in 2018. In 2016, small donors provided only about 6% of the funds 
candidates raised.351 By 2018, small donors contributed 27% of the money 
raised by Democratic Senate candidates and 16% for the party’s House 
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candidates.352 Democrats were ahead of the game for a while, since digital 
figures from outside the party had created a single portal or intermediary 
organization, Act Blue, through which one could make donations to all 
Democratic candidates. But by 2020, Republicans had started catching up 
with their own organization for amassing small donations, WinRed. In 
2020, House Republicans received 22.1% of their contributions from 
small donors, a leap up from 5.7% in 2016. The same was true with Senate 
Republicans, who “receive[d] 30.3[%] of their donations from small 
donors compared to 9.2[%] in 2016.”353 Nearly half of the money Donald 
Trump raised for his 2020 campaign came from small donors. 

The new communicative channels are further reason members of 
Congress, even in their first year in office, can wield a level of power 
unimaginable before. A few years back, the most prominent examples 
were Senators Ted Cruz, on the right, and Elizabeth Warren on the left, 
both of whom in their first year or two in the Senate were able to exercise 
levels of power that would have been unheard of at such early stages of a 
Senate career in the past.354 A more recent striking example is Rep. 
Alexandria Ocasio-Cortez. She won the primary that launched her political 
career with just under 16,000 votes (and then easily won general elections 
in her overwhelmingly safe Democratic district).355 But when she entered 
Congress, as a master of social media, she had nearly nine million 
followers across the main social media platforms (Twitter, Facebook, 
Instagram). Compare that to other Democratic members of Congress, 
including those in leadership positions or major legislative roles. Speaker 
Nancy Pelosi had 3.6 million followers. The next most for a House 
Democrat was the Majority Leader, Steny Hoyer, with an anemic 220,000 
followers. Just a few months into her first term in the House, AOC was 
one of the most nationally known Democrats. She had more “retweets” 
and “likes” than any political figure other than Donald Trump, and more 
than the combined totals of the Washington Post, New York Times, CNN, 
NBC, MSNBC, and ABC.356 Party leaders have little leverage over such 
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figures: their seats are safe, their fundraising secure, their ability to 
influence public discourse and legislation is just as large as if they waited 
twenty-five years to become the chair of an important committee. 

As Speaker of the House, Republican John Boehner describes the 
moment he knew effective power had shifted away from his office to the 
fragmenting power of the communications revolution. When he refused to 
give a young Michelle Bachman a powerful committee seat she demanded 
(he notes that in earlier decades, no one so new to Congress would even 
have thought to have made the request to previous Speakers), she 
threatened to go around him by taking to the numerous media platforms 
she could access, such as Fox News. The House Speaker describes his 
realization: “I wasn’t the one with power, she was saying. I just thought I 
was. She had the power now. She was right, of course.”357 

Boehner’s memoir teems with passages describing how party leaders, 
including the President, has lost control to outside forces. He calls the 
highly fractured Republican party caucus he “ran” in the House 
“Crazytown.” He observes resignedly: “I may have been the Speaker, but 
I didn’t hold all the power. By 2013 the chaos caucus in the House358 had 
built up their own power base, thanks to fawning right-wing media and 
out-rage driven fundraising cash.” He suggests that Speaker Pelosi’s 
relationship with those from the left of her party reminds him of what he 
confronted, yet “these people command a large social media and press 
following, so Pelosi has to argue with them about tactics and policy.”359 
As one historian comments, the Republican Freedom Caucus (the “chaos 
caucus” in Boehner’s words) was an “unprecedented development in the 
history of the party.”360 No bloc within the party had ever been more 
concerned with defeating moderate Republicans and refusing bipartisan 
compromise than with enacting legislation that would further the party’s 
efforts to capture the Presidency. But party leaders lacked the capacity to 
punish that bloc and force them to accept the party’s positions. 

This splintering of political authority affects the political ability to 
forge complex political compromises on numerous specific issues. This is 
partly why Congress in recent years has become so unproductive, 
particularly on major issues. Take immigration, among the most important 
and difficult policy problems in the United States for many years now. In 
2013, a seemingly powerful, bipartisan group of eight Senators negotiated 
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a comprehensive immigration bill, which the Senate passed sixty-eight to 
thirty-two. Republican leaders in Congress supported it, indeed, they 
believed addressing the issue was critical to the party’s electoral future. 
But grassroots conservative opposition was so effectively mobilized 
through cable television, radio, and the internet that it caused that 
bipartisan deal to collapse.361 Since then, the United States has not come 
close to major immigration legislation.362 

In his recent book Crackup: The Republican Implosion and the Future 
of Presidential Politics, the eminent political scientist, Samuel Popkin 
describes Senator Ted Cruz as the new model of politician the 
communications revolution enabled.363 Cruz figured out, in his first year 
in office, that he could thrive in the new media age as a disruptive figure 
who regularly defied his own party. As Popkin puts it, Cruz’s goal was to 
win the party’s presidential nomination by becoming, “literally, a party of 
one.”364 That is a nice distillation of how the new communications era is 
making possible forms of politics not possible in the past, including in 
ways that drive fragmentation. 

Many of Cruz’s early actions ran against what party leaders viewed as 
the best interests of the party, but in the new communications age, they 
raised his profile and personal support. He persuaded House Republicans 
to shut down the government, purportedly to force President Obama to 
repeal Obamacare, which party leaders knew was doomed to fail and 
would damage the party. Party leaders reviled Cruz–yet his actions 
brought Cruz massive coverage on cable news and social media, along 
with an outpouring of small donations. As Paul Ryan noted, Cruz proved 
that in today’s media environment, “you can . . . shortcut your way toward 
the top of the political pile because you’re a better entertainer.”365 Once 
people saw a freshman Senator could do that while bypassing the party 
hierarchy, many others decided to follow suit. Rep. Matt Gaetz, for 
example, sees politics as more about performance than legislating. As he 
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says: “Why raise money to advertise on the news channels when I can 
make the news? And if you aren’t making news, you aren’t governing.”366 
The digital age rewards politics as performance and enables political free 
agency. 

As Popkin concisely puts the realities of the fragmentation that 
characterizes U.S. politics: “Both parties are vulnerable to legislative 
factions big enough to block compromise but too small in numbers or 
extreme in their demands to develop realistic policies.”367 And he 
concludes “there can be no return to effective modern government until 
party leaders in the House and Senate once again have the resources to 
build consensus and enforce legislative norms.”368 

To be sure, other changes have contributed to this paralyzing 
fragmentation in the U.S. The McCain-Feingold campaign-finance 
“reforms,” which drove money away from the parties to outside groups, 
and which Citizens United then further accelerated, plays a major role.369 
So too are participatory “reforms” made to the presidential nominations 
process in the 1970s. Those changes ended the convention-based system, 
in which party figures from around the country played a major role in 
choosing the parties’ nominees, to the system of primary elections (and 
caucuses), in which voters choose the nominees. It is this change that make 
figures like Ted Cruz believe, rightly, that they can capture their party’s 
nomination without needing the support of their party’s figures in 
government that once was necessary.370 Cruz failed, but Donald Trump 
proved him right. 

This change to the nominations process has made it easier for factional 
candidates within the parties to capture nomination, which the rise of 
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resources, and have enabled outside groups to have enormous presence in campaigns.” Id. at 498. 
Former Democratic Congressional Campaign Committee (DCCC) Chair Martin Frost similarly 
expressed the view that McCain-Feingold was “worthless.” Frost stated that campaign finance 
advocates at the time did not understand or seem to care that shifting soft money away from parties, 
where it had to be disclosed, would “force it out to the wings, out to the extremes, some of whom don’t 
have to report.” Id. at 497.  
 370. See generally Stephen Gardbaum & Richard H. Pildes, Populism and Institutional Design: 
Methods of Selecting Candidates for Chief Executive, 93 N.Y.U. L. REV. 647 (2018). 
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social media has only exacerbated. In the last two presidential cycles, 
seventeen (Republicans, 2016), then twenty-nine (Democrats, 2020) 
candidates competed for their party’s nomination. The most consequential 
example of why candidates believe there are more routes to success than 
in the past, partly due to the communications revolution, is of course 
Donald Trump’s takeover of the Republican Party in 2015–2016. As an 
insurgent outsider with virtually no prior ties to the party, he effectively 
used cable television, Twitter, and internet fundraising to bypass entirely 
the party’s leadership, its major donors, the mainstream media—and yet 
capture the nomination. 

IV. COUNTERMEASURES TO FRAGMENTATION 

The design of democratic institutions and processes frequently 
involves an unappreciated tradeoff between the values of political 
accountability and effective governance. Governments must be politically 
accountable, but excessive, immediate accountability can undermine the 
ability of democratic governments to function effectively. As an example, 
when the Constitution was drafted, significant pressure existed to have 
annual elections for members of the House, to ensure they would remain 
highly accountable to the people. Little imagination is required to envision 
how much more turbulent and dysfunctional U.S. government would be 
were members elected every year. Indeed, some argue the two-year term 
is still too short and undermines the capacity for effective governance 
today in the United States.371 

The digital age creates, in effect, immediate, continual accountability 
to the forces that dominate the new communication tools. Little doubt 
exists that this dynamic has contributed to political fragmentation. When 
democratic governments of all political ideologies are simply unable to 
marshal the concerted, sustained power necessary to deliver effective 
policies, democracies are more likely to become paralyzed and unable to 
deliver. 

Will political institutions, organizations, and actors develop ways to 
overcome the fragmenting effects of modern communications? 

Drawing again on the system I know best, the U.S. Congress, certain 
institutional transformations in the way Congress now functions can be 
viewed as countermeasures against the fragmenting forces of the internet 
age. The main change is the abandonment of the traditional structure for 

 
 371. Richard H. Pildes, In Nearly All Other Democracies, This Is Not Normal, N.Y. TIMES (July 
21, 2021), https://www.nytimes.com/2021/07/21/opinion/house-elections-constitution.html. 
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lawmaking, particularly for major legislation. That traditional structure, 
memorialized in the familiar “how a bill becomes law” narrative, entailed 
bills originating in committees that had specialized knowledge and 
jurisdiction over the relevant issues. The committees would hold hearings, 
work out changes to the bills in mark-up sessions, and vote them out to the 
floor of Congress with an accompanying report that explained the bill’s 
provisions in detail—where they would be debated, amendments to be 
voted on, and bills passed or defeated.372 This made the chairs of key 
committees’ powerful figures, along with seats on committees members 
cared most about plumb assignments. 

Instead, a more centralized, leadership-controlled, top-down structure 
has now replaced the process of decentralized, committee-based 
development of legislation. Major legislation is now largely built in the 
offices of the party’s leadership and then pressed upon the party’s 
members from the top. Many commentators decry these developments. 
The committee process, they argue, made for a more deliberative 
Congress. Centralized control over legislation limits regular members 
from opportunities to debate and amend legislation. It limits the incentives 
for committee chairs and members to develop specialized knowledge and 
expertise, or to be entrepreneurial in developing legislation. Members of 
Congress themselves, and newspaper editorial boards, frequently urge 
Congress to return to “regular order”—meaning the former, decentralized 
lawmaking process that enabled more collective input. 

These criticisms might be valid, but they fail to recognize the forces 
that have led Congress to turn to centralized lawmaking, under both 
Republican and Democratic leadership. Congressional leaders have not 
gotten more power hungry all of a sudden. As the congressional scholars 
James Curry and Frances Lee have noted,373 today’s centralized 
lawmaking evolved to insulate Congress from the internet age. This more 
secretive process of developing legislation came to be viewed as 
necessary, in today’s communication environment, to enable the flexibility 
and compromise required in the U.S. system to enact most major 
legislation. 

Curry and Lee interviewed senior congressional staff who 
explained—anonymously, of course — that centralized lawmaking is a 

 
 372. James M. Curry & Frances E. Lee, Congress at Work: Legislative Capacity and 
Entrepreneurship in the Contemporary Congress, CAN AMERICA GOVERN ITSELF? 181 (Frances E. 
Lee & Nolan McCarty eds., 2019). 
 373. JAMES M. CURRY & FRANCES E. LEE, THE LIMITS OF PARTY: CONGRESS AND 
LAWMAKING IN A POLARIZED ERA (2020). 
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response to the way social media empowers each party’s most zealous 
bases. As one staffer put it concisely, “the politics of each party’s base has 
made [regular order] impossible.”374 Successful negotiations involve 
exploring options and tradeoffs; they require compromising on one item 
to win on another. But in the social media age, as one staffer observed: 

If a piece of the negotiation gets reported, it’ll be seen in isolation from 
everything else we’re trying to do, all the other moving parts . . . . Social 
media will start churning information – all about one little piece. It 
spreads like wildfire. And all this even before you can have a discussion 
with the skeptics. By the time you can reach them, they’ve already made 
up their minds. They’re not listening to you.375 

Internal party fragmentation combines with the external fragmenting 
effects of social media to create the pressures toward centralized process. 
Specific proposals that make up even a small piece of an overall deal will 
be weaponized to sink proposals; there are “hyper-partisans on both sides 
will everything into a wedge.”376 As other staffers reported: “Regular order 
is too messy and it’s covered instantly in the media . . . there’s so much 
divisiveness inside the party’s caucuses that you render yourself pretty 
vulnerable if you’re putting out your gives that publicly.”377 

To be sure, additional factors have also driven the move to more 
secretive, centralized processes. That process, for example, helps diminish 
the pressure from lobbyists – which social media has further enhanced, 
creating increased ability to monitor and mobilize opposition. To forge 
compromises and get them through Congress, one staffer observed, “you 
need the back-room discussions outside the view of the lobbyists, even if 
that’s sacrilege to the open-government people.”378 As staffers observe, 
“[o]n lower profile issues . . . the committee process still functions.” But 
on major issues, in today’s Congress, “it’s in the backroom where the deal 
is made.”379 

In the post-Watergate 1970s, the view was that more transparency 
would make government function better and more accountably. “Sunshine 
laws” and internal policy changes in Congress opened up many previously 
closed congressional processes. This reflected a shift from accountability 
of outcomes, in which proposed policies had to be defended and justified, 

 
 374. Id. at 141. 
 375. Id. at 142. 
 376. Id. at 141. 
 377. Id. 
 378. Id. 
 379. Id. at 143. 
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to the view that accountability of process was also required. Through cable 
television first, then social media, the communications revolution rushed 
in. As Democratic congressman George Miller, elected in 1974 as a post-
Watergate reformer, reflected in the mid-1990s: “We were a conquering 
army. We came here to take the Bastille. We destroyed [Congress] by 
turning the lights on.”380 The digital age accelerated that all the more. As 
another recent congressional staffer commented for the Lee/Curry study: 
“Transparency is a good thing in principle but it makes Congress more 
dysfunctional.”381 Members of Congress readily admit hearings are more 
informative and productive when conducted in private. 

Centralizing lawmaking in the office of party leaders might have many 
costs. But in the toxic mix of fragmentation, social media, and 
transparency, it might be one of the only ways to enact major legislation. 

That the communications revolution is driving Congress to less visible 
processes is ironic. Seeking to escape certain forms of public deliberation 
and accountability might not be consistent with the values of abstract 
democratic theory. But doing so might be necessary for government to 
function effectively in the modern communications world. Put another 
way: democratic theory might need to be rethought for the age of social 
media. 

Instead of government groping for effective responses, perhaps some 
means of re-creating appropriate and effective mediating structures will 
come from within the communications sphere itself. This would have to 
go well beyond effective content-moderation even for misinformation, 
itself an immensely difficult technological task even were there will to do 
it. Jonathan Rauch points out that the mass circulating newspapers of the 
late nineteenth century were full of rumor, sensationalism, and 
misinformation to the point that willfully concocted stories were 
common.382 But norms of journalistic professionalism then emerged, along 
with institutional structures, that emphasized accuracy, responsible 
processes for reporting, the separation of factual coverage from opinion 
pieces, and the like. I cannot envision an analogue for the hyper-
decentralized world of the digital age that would meaningfully and 
appropriately reduce the fragmenting pressures it generates on democratic 
politics and governments. 

 
 380. JOHN JACOBS, A RAGE FOR JUSTICE: THE PASSION AND POLITICS OF PHILLIP BURTON 
(1997). 
 381. CURRY & LEE, supra note 373, at 140. 
 382. See RAUCH, supra note 204. 
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CONCLUSION  

The communications and political theorist Martin Gurri has put a 
sharp point on the communications revolution’s effects on political 
authority: “the rise of [the information age] places governments on a 
razor’s edge, where any mistake, any untoward event, can draw a 
networked public into the streets, calling for blood. This is the situation 
today for authoritarian governments and liberal democracies alike . . . . 
The mass extinction of stories of legitimacy leaves no margin for error, no 
residual store of public good will. Any spark can blow up any political 
system at anytime, anywhere.”383 

The legitimacy of political authority is inherently under continuous 
attack in the new information age, with political fragmentation a defining 
feature of, and major challenge to, democracies today. This fragmentation 
reflects the perceived inability of democratic governments to deliver 
effective governance on the issues their members care most about. But it 
also perversely makes it all the harder for democratic governments to do 
so. The general fact of this fragmentation across different democratic 
systems might not be readily apparent, for it takes different forms in 
differently structured systems. In PR systems, one form it takes is the 
fracturing of the long dominant major parties into numerous smaller 
parties, making formation of effective, sustainable governing coalitions 
considerably more difficult. In the United States, fragmentation manifests 
in political parties more internally splintered, with many politicians now 
independent free agents unconstrained by the need to embrace party 
leaders and party positions. In all democracies, individual members, 
spontaneous, non-organized groups, organized groups, and insurgent 
political parties—including those that mostly exist in virtual space—are 
now empowered with effective means to destabilize political authority 
whenever these actors disagree with how they perceive government to be 
acting. 

Whether this fragmentation is a temporary feature of democratic 
culture or a more enduring one remains to be seen. Anxieties about 
democracy have risen during other difficult eras,384 of course, and 
democracies have shown resilience not just in surmounting previous 
challenges, but in their ability to be flexible enough to change course when 

 
 383. GURRI, supra note 231, at 92. 
 384. See, e.g., IRA KATZNELSON, FEAR ITSELF: THE NEW DEAL AND THE ORIGINS OF OUR TIME 
96–131 (2013) (describing democratic anxieties in the 1920s and 1930s). 
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things have gone wrong.385 Circumstances might change in ways that 
make certain issues currently driving this dynamic less salient. Greater 
societal consensus might emerge on central issues. The process of major 
party realignments might reach a relatively stable new equilibrium, which 
would enable decisive and effective governmental action if that 
realignment enables less fractured governments. 

Perhaps, though, our era will be one in which new technologies will 
enable more widespread individual and collective participation that will 
also mean challenges to government action or the failure to act will be easy 
to mobilize and perhaps continual. With political culture so turbulent, 
governments might be even less able to deliver effective action on issues 
citizens consider most urgent. Each new government will confront the 
same forces of disruption and protest that paralyzed and brought down its 
predecessor.  

The importance of effective government is given too little attention in 
political and legal theory.386 But if democratic governments in our era of 
political fragmentation cannot deliver effective government, distrust, 
frustration, alienation, and anger could give way to worse.387 

 
 385. See, e.g., DAVID RUNCIMAN, THE CONFIDENCE TRAP: A HISTORY OF DEMOCRACY IN 
CRISIS FROM WORLD WAR I TO THE PRESENT (rev. ed., 2017). 
 386. See Richard H. Pildes, Political Fragmentation and the Decline of Effective Government, 
in CONSTITUTIONALISM AND A RIGHT TO EFFECTIVE GOVERNANCE (Y. Dawood & V. Jackson eds.) 
(2022); see also Richard H. Pildes, The Neglected Value of Effective Government, U. Chi. L. Forum 
(forthcoming 2023); Richard H. Pildes, The Age of Political Fragmentation, 32 J. of Democracy 146 
(2021). 
 387. Katznelson describes the general fragmentation of democracy across most of Europe in the 
early 1930s, a phenomenon not limited to Weimar Germany: “Caught between mass parties of the 
Left, some inspired by the Bolshevik experiment, and nationalist, Catholic, conservative, and frankly 
Fascist parties on the Right, enthusiasm for liberal democracy hollowed out. Mass support frequently 
was lacking. Political and technical elites often grew impatient with the give-and-take of parliamentary 
government.” KATZNELSON, supra note 384 at 105. As one historian put it, “By the 1930s, parliaments 
seemed to be going the way of kings.” Id. After WWI, there were twenty-eight democracies in Europe 
(broadly defined). By 1938, there were only ten. MARK MAZOWER, DARK CONTINENT: EUROPE’S 
TWENTIETH CENTURY (2000). 
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Rulemaking by Ambush: 
How Prohibitions Against It Became Dead Letters 

Arthur G. Sapper* 

FORWARD BY MELISSA A. BAILEY 

Arthur G. Sapper—better known to friends and colleagues as Art—
passed away late last year. Art authored this article, and I was honored to 
be asked to write a foreword. 

I met Art at Georgetown Law where he taught a class in workplace 
safety law. I was working on Capitol Hill at the time—the Republicans 
were in charge in the Senate, and amending the Occupational Safety and 
Health Act to cut red tape and help small businesses was a popular theme. 
In my role as a staffer, I was often looking for witnesses who were OSHA 
experts. As I learned in his class at Georgetown, Art fit that description 
perfectly. When Art called me in 1996 to ask if I might like to come work 
with him on OSHA enforcement and policy issues at a law firm, I jumped 
at the chance. Art and I ultimately worked together for many years, and 
he taught me so much: how to analyze the law, write persuasively and be 
an effective advocate for the clients I represent. 

In the professional context, people often say “everyone is 
replaceable.” Art is not. I have been representing clients in the workplace 
safety matters for over twenty years, and have never met anyone with Art’s 
expertise. His ability to identify a winning argument in an OSHA litigation 
is unparalleled, and his record of winning cases on appeal reflects that. 
This will be evident from the article that follows this foreword, but Art was 
the best legal writer I have ever encountered—clear, reasoned, persuasive 
and precise. While I hope I do, I do not think I will ever meet someone as 
well-versed in the intricacies of administrative law as Art was. To use a 
vastly over-used phrase, Art was a “lawyer’s lawyer”—he loved that 
moment when he found the key legal argument and put pen to paper to 
make it effectively. To say we miss him at Ogletree Deakins is a gross 

 
 * Senior Counsel, Ogletree, Deakins, Nash, Smoak & Stewart, P.C., Washington, D.C.; 
former deputy general counsel, Occupational Safety and Health Review Commission; former special 
counsel, Federal Mine Safety and Health Review Commission; former adjunct professor of 
occupational safety and health law, Georgetown University Law Center, Washington, D.C. The author 
thanks Professor Mark Rothstein for his careful review of a draft of this article. 
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understatement—he was a legal giant with regard to workplace safety and 
administrative law, both within the firm and with his peers. 

More important than his professional accomplishments, Art was a 
family man. He cherished his children and grandchildren. Art worked 
hard to support them and because he loved the work. His office was filled 
with photos of his family, and he enjoyed talking about them. Working with 
someone who is both an excellent lawyer at the top of his profession and 
a deeply caring person is rare. Art was that lawyer and that person. 

Melissa A. Bailey 

INTRODUCTION 

A rulemaking provision of the Occupational Safety and Health Act 
(OSH Act),1 like that of several other post-APA statutes, imposes a 
requirement more stringent than the parallel provision of the 
Administrative Procedure Act (APA).2 OSH Act section 6(b)(2)3 requires 
the Occupational Safety and Health Administration (OSHA) to, in the 
Federal Register, publish a proposed rule adopting or modifying an 
occupational safety and health standard. The APA does not so require, 
however. Instead, APA section 553(b)(3) requires only that an agency 
publish “either the terms or substance of the proposed rule or a description 
of the subjects and issues involved.”4 The words and legislative history of 
the OSH Act indicate that its drafters parted from the APA provision 
deliberately. 

This article discusses how courts have, without closely examining the 
matter, effectively reduced the more stringent requirement of the OSH Act 
and other such organic statutes to one no more demanding than that of the 
APA’s provision. They have equated OSH Act section 6(b)(2) to APA 
section 553(b)(3) even though their words are markedly and deliberately 
different. By applying tests devised to reflect the looser APA provision—
the “logical outgrowth” test and the “fairly apprise” test—to decide 
whether a second round of rulemaking is required, the courts have failed 
to preserve the benefits of publication of a proposed rule—reductions in 
the costs of predicting possible final rules and preparing comments, 

 
 1. 29 U.S.C. §§ 651–78. 
 2. 5 U.S.C. §§ 551, 553–59, 701–06. 
 3. 29 U.S.C. § 655(b)(2). 
 4. 5 U.S.C. § 553(b)(3). Inasmuch as the APA has been enacted into positive law, and for 
clarity, this article will refer to the provision as “APA § 553(b)(3).” 
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reductions in the risks of failure to comment on a possible rulemaking 
outcome, and reductions in the risks and costs of being regulated by a rule 
more onerous than anticipated. Worse, the courts have indirectly 
encouraged OSHA and other agencies to not publish the texts of proposed 
standards. 

This article argues that a rule should be fashioned that better gives 
effect to Congress’s requirement in the OSH Act and other statutes that 
agencies publish the text of a proposed rule. It proposes that courts require 
that under such statutes a final rule “closely resemble” the proposed rule. 

It is not the thesis of this essay that all deviations from a proposed 
OSHA standard’s text must be the subject of a second round of 
rulemaking—that is, published as a revised proposed standard. As Phillip 
Kannan has written, “A balance must be struck between the agency’s need 
to change its rules because of what it learns during the comment period 
and the public’s right to participate meaningfully in the promulgation of 
the final rule.”5 It is instead the principal thesis of this essay that, where an 
agency’s organic statute departs from the APA and requires that the text 
of a proposed regulation be published, that balance must be struck 
differently than it has been under the looser APA provision. The “closely 
resembles” test proposed here would better strike that balance. 

I.  THE APA PROVISION 

APA section 553(b) requires that a “general” notice of proposed 
rulemaking be published in the Federal Register.6 Paragraph (3) then states 
that the notice must include “either the terms or substance of the proposed 
rule or a description of the subjects and issues involved.”7 The Senate 
report on the provision stated that, “Agency notice must be sufficient to 
fairly apprise interested parties of the issues involved, so that they may 
present responsive data or argument relating thereto.”8 The House report 
 
 5. Phillip M. Kannan, The Logical Outgrowth Doctrine in Rulemaking, 48 ADMIN. L. REV. 
213, 215 (1996) (emphasis omitted). 
 6. APA § 553(b). 
 7. APA § 553(b)(3) (emphasis added). In context, APA § 553(b)(3) states: “§ 553. Rule 
making . . . (b) General notice of proposed rule making shall be published in the Federal Register, 
unless persons subject thereto are named and either personally served or otherwise have actual notice 
thereof in accordance with law. The notice shall include—(1) a statement of the time, place, and nature 
of public rule making proceedings; (2) reference to the legal authority under which the rule is 
proposed; and (3) either the terms or substance of the proposed rule or a description of the subjects 
and issues involved.” 
 8. S. REP. NO. 79-752 (1945), reprinted in STAFF OF S. COMM. ON THE JUDICIARY, 79TH 
CONG., ADMINISTRATIVE PROCEDURE ACT: LEGISLATIVE HISTORY 1944–46, S. DOC. NO. 248, at 185, 
200 (1946). 
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suggests that sometimes agencies might not find it “possible” to draft 
proposed rules.9 

Given the words of APA section 553(b) and its paragraph (3), it is 
understandable that courts have held that the APA does not require that 
the text of a proposed rule be published. The D.C. Circuit stated that 
“Section 553(b) does not require that interested parties be provided precise 
notice of each aspect of the regulations eventually adopted. Rather, notice 
is sufficient if it affords interested parties a reasonable opportunity to 
participate in the rulemaking process.”10 

Two scholars have observed that the breadth of the phrase “terms or 
substance of the proposed rule or a description of the subjects and issues 
involved” sharply limits the ability of the regulated public to complain that 
a final rule deviated excessively from a proposed rule11—what this article 
refers to as the “deviation issue.” They noted that “[b]ecause the statute 
permits the agency to limit its notice to ‘the subjects and issues involved,’ 
. . . no new notice and comment is required if the final rule is within the 
subjects and issues involved in the proposal, even if the direction of the 
final rule is substantially different from the direction suggested by the 
notice.”12 The scholars contrasted APA section 553(b)(3) with “organic 
statutes” that “expressly” adopt a different model, those requiring 
“procedural devices imposed by modern [administrative] law,”13 citing as 
an example a provision of the Clean Air Act14 (discussed below). “But 
§ 553 of the APA does not adopt this model.”15 

 
 9. H.R. Rep. No. 79-1980 (1946), reprinted in S. DOC. NO. 248, supra note 8, at 233, 258 
(“Prior to public procedures agencies must conduct such nonpublic studies or investigations as will 
enable them to formulate issues, or where possible to issue proposed or tentative rules for the purpose 
of public proceedings. Summaries and reports may also be issued as aids in securing public comment 
or suggestions.”). 
 10. Forester v. Consumer Prod. Safety Comm’n, 559 F.2d 774, 787 (D.C. Cir. 1977). The Ninth 
Circuit similarly stated: “The EPA’s failure to propose in advance the actual wording of the [best 
management practices] does not make the [best management practices] invalid. . . . Instead, the EPA 
is only required to publish in this context the ‘terms or substance of the proposed rule or a description 
of the subjects and issues involved.’” Rybachek v. EPA, 904 F.2d 1276, 1287 (9th Cir. 1990) (quoting 
APA § 553(b)(3)). 
 11. Jack M. Beermann & Gary Lawson, Reprocessing Vermont Yankee, 75 GEO. WASH. L. 
REV. 856, 896 (2007) [hereinafter Beerman 2007]. One of the authors later revised his views on when 
courts should require a second round of rulemaking if the final rule strayed too far from the proposal. 
See Jack M. Beermann, Rethinking Notice, ADMIN. & REG. L. NEWS, at 12 (Winter 2014). 
 12. Beermann 2007, supra note 11, at 896 (quoting APA § 553(c)). 
 13. Id. at 900. 
 14. 42 U.S.C. § 7607(d). 
 15. Beermann 2007, supra note 11, at 900. 
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II.  THE OSH ACT PROVISION 

OSH Act section 6(b)(2) sharply contrasts with APA section 
553(b)(3). OSH Act section 6(b)(2) states that “[t]he Secretary shall 
publish a proposed rule promulgating, modifying, or revoking an 
occupational safety or health standard in the Federal Register . . . .” 
Similarly, the text of emergency temporary standards, which may be 
published without opportunity for public comment, “serve as a proposed 
rule for” later permanent rulemaking proceedings.16 

The OSH Act’s legislative history suggests that its departure from the 
APA’s language was deliberate. An early Senate bill17 and an early House 
bill18 would have followed the APA’s language. Later, more prominent 
House bills would have required that an advisory committee’s 
“recommendation” be published19 or, if none existed, the rulemaking body 
“make a proposal”20; the House bills were not clear, however, on whether 
the “recommendation” or “proposal” would be the text of a proposed 
standard. The lead bill in the Senate, however, which was introduced by 
Senator Harrison Williams, the chairman of the drafting committee and 
later co-author of the OSH Act,21 would have required the Secretary of 
Labor to publish a “proposed rule.”22 The conference committee adopted 
the Senate bill’s language.23 OSH Act section 6(b)(2) thus states that, “The 
Secretary shall publish a proposed rule promulgating, modifying, or 
revoking an occupational safety or health standard in the Federal Register 
. . . .”24 

The OSH Act was not the only organic statute of that era to depart 
from APA section 553(b)(3). The previous year, Congress passed the 
Federal Coal Mine Health and Safety Act of 1969, which in its section 
101(e) stated that the Secretary of the Interior “shall publish proposed 
 
 16. OSH Act § 6(c)(3), 29 U.S.C. § 655(c)(3). 
 17. S. 2788, 91st Cong. § 4(c)(1) (Aug. 6, 1969) (“either the terms or substance of the proposed 
rule or a description of the subjects and issues involved”) (introduced by Senator Javits, later 
influential in the adoption of the OSH Act). 
 18. H.R. 13373, 91st Cong. § 4(c)(1) (Aug. 6, 1969) (“either the terms or substance of the 
proposed rule or a description of the subjects and issues involved.”) This bill was co-sponsored by 
Representative Steiger, later considered a co-author of the OSH Act. See infra note 20. 
 19. H.R. 16785, 91st Cong. § 7(a)(1)-(2) (Apr. 7, 1970). 
 20. H.R. 19200, 91st Cong. § 6(j)(1)-(2) (Sept. 15, 1970). 
 21. See Nat’l Constructors Ass’n v. Marshal, 581 F.2d 960, 970 n.23 (D.C. Cir. 1978); 
29 C.F.R. § 1903.1 (referring to the OSH Act as the “Williams-Steiger Occupational Safety and Health 
Act of 1970”). 
 22. H.R. REP. No. 91-1765, at 34 (1970) (Conf. Rep.). 
 23. Id. (“All Senate provisions as to procedure and time limitations were retained.”). 
 24. OSH Act § 6(b)(2). 
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mandatory health and safety standards in the Federal Register. . . .”25 (Its 
successor statute, the Federal Mine Safety and Health Act of 1977, also so 
requires.26) Just three days after passing the OSH Act, Congress passed the 
Clean Air Amendments of 1970, which stated that the EPA Administrator 
“shall publish proposed [national ambient air quality] regulations.”27 A 
later amendment of the same act several times referred to a “proposed 
rule.”28 In 1983, in Small Refiner Lead Phase-Down Task Force v. EPA, 
the D.C. Circuit would come to identify that feature as a “major 
difference[] between APA § 553(b) and Clean Air Act § 307(d)(3).”29 
Other statutes too require publication of a proposed rule.30 

The Small Refiner opinion made another important comment, one that 
relates to the leeway an agency has to depart from a proposal when a 
statute goes beyond the APA and requires that a proposed rule be 
published. EPA argued that its rulemaking notice was sufficient because it 
“gave general notice that it might make unspecified changes in the 
definition of small refinery.”31 The court rejected the argument, observing 
that, “Agency notice must describe the range of alternatives being 
considered with reasonable specificity.”32 This observation then followed: 
“This is doubly true under Clean Air Act § 307(d)(3), which requires EPA 
to issue a specific ‘proposed rule’ as a focus for comments.”33 (For all the 
court’s comments about the differences “between APA § 553(b) and Clean 

 
 25. Federal Coal Mine Health and Safety Act of 1969, Pub. L. 91-173, § 101(e), 83 Stat. 742, 
746. 
 26. 30 U.S.C. § 811(a)(2) (“The Secretary shall publish a proposed rule promulgating, 
modifying, or revoking a mandatory health or safety standard in the Federal Register.”). 
 27. Clean Air Amendments of 1970, Pub. L. 91-604, § 4(a), 84 Stat. 1676, 1679 (codified as 
amended at 42 U.S.C. § 7409(a)(1)(A)). 
 28. Clean Air Act Amendments of 1977, Pub. L. 95-95, § 305(a), 91 Stat. 685, 773 (codified 
as amended at 42 U.S.C. § 7607(d)(3)). 
 29. 705 F.2d 506, 519 (D.C. Cir. 1983). However, a footnote in the decision states: “We 
express no view on whether the ‘proposed rule’ must take any particular form, so long as it is specific 
enough to comply with § 307(d).” Id. at 519 n.27. The reservation is puzzling, as it seems inconsistent 
with both the text of the statute and with the observation in the body of the opinion that the language 
made a “major” difference. 
 30. See, e.g., 15 U.S.C. § 57a(b)(1); 21 U.S.C. § 360j(l)(5)(B); 25 U.S.C. § 1815(b); 25 U.S.C. 
§ 2017(a)(2)(A); 25 U.S.C. § 5354(a)(3); 30 U.S.C. § 1251a(1); 33 U.S.C. § 1313(b)(1) & (c)(4); 
33 U.S.C. § 1317(b)(1); 33 U.S.C. § 2712(e)(1); 34 U.S.C. § 10464; 34 U.S.C. § 10448(c); 42 U.S.C. 
§ 300h(a)(1); 42 U.S.C. § 300mm-22(a)(6)(B)(ii) & (a)(6)(D)(i); 42 U.S.C. § 1761(g); 42 U.S.C. 
§ 4905(a)(1); 42 U.S.C. § 6295(b)(3)(A)(i); 42 U.S.C. § 7411(b)(1)(B); 51 U.S.C. § 50922(c)(1). 
 31. Small Refiner, 705 F.2d at 549. 
 32. Id. 
 33. Id. 
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Air Act § 307(d)(3),”34 its analysis of the deviation issue was, however, 
not different in kind from that in an APA case.35) 

III.  CASE LAW UNDER THE OSH ACT 

A.  The Lead Standard Case 

Unfortunately, a prominent rulemaking case under the OSH Act 
equated OSH Act section 6(b)(2) with APA section 553(b)(3). In the Lead 
Standard Case,36 the D.C. Circuit examined challenges to OSHA’s lead 
exposure standard.37 Early in the opinion, the court noted that, “The OSH 
Act requires the agency to follow procedures more stringent than the 
minimal ones established in the Administrative Procedure Act, 5 U.S.C. 
§ 553 (1976).”38 The examples of OSH Act provisions that it then gave as 
examples of “more stringent” requirements did not include the OSH Act’s 
requirement to publish a proposed rule, however.39 Later in its lengthy 
opinion, the court addressed arguments that the final standard deviated so 
much from the proposed version that the public was denied a fair 
opportunity to comment. For example, industry complained that the final 
standard set a permissible exposure limit half that of the proposed 
standard. The court stated that this change “greatly increases the number 
of employees affected by the standard, as well as the standard’s economic 
and technological demands on industry.”40 

The heart of the court’s analysis began with this statement: “The OSH 
Act itself simply requires the Secretary to publish a proposed rule . . . but 
implicitly incorporates the general requirement for informal rulemaking in 
5 U.S.C. § 553(b)(3) (1976): notice of ‘the terms or substance of the 
proposed rule or a description of the subjects and issues involved.’”41 The 

 
 34. Id. at 519. 
 35. See infra notes 121–22 and accompanying text. 
 36. United Steelworkers Am. v. Marshall (Lead Standard Case), 647 F.2d 1189 (D.C. Cir. 
1980). 
 37. 29 C.F.R. § 1910.1025. 
 38. Lead Standard Case, 647 F.2d at 1207. 
 39. Id. (“Thus the agency must give interested parties the opportunity to request a public 
hearing on objections to a proposed rule, and must publish notice of the time and place for such hearing 
in the Federal Register. 29 U.S.C. § 655(b)(3) (1976).”). 
 40. Id. at 1221. 
 41. Id. The entire passage is as follows: 

The OSH Act itself simply requires the Secretary to publish a proposed rule in the Federal 
Register, 29 U.S.C. § 655(b)(2) (1976), but implicitly incorporates the general requirement 
for informal rulemaking in 5 U.S.C. § 553(b)(3) (1976): notice of “the terms or substance 
of the proposed rule or a description of the subjects and issues involved.” The agency must 
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court then analyzed the permissibility of the deviation by using the logical 
outgrowth test used when APA section 553(b)(3) governs the degree of 
notice required.42 Heavily relying on statements in the preamble 
accompanying the proposed standard—rather than the text of the proposed 
rule—it concluded that “the language of the proposal contains enough 
suggestions of the possibility of a lower PEL to meet the test of ‘adequate’ 
notice.”43 

B.  The Correctness of the Lead Standard Case’s Equation of OSH Act 
Section 6(b)(2) with APA Section 553(b)(3) 

The court’s equation of OSH Act section 6(b)(2) with APA section 
553(b)(3) was unfortunate and is much to be criticized. First, it has no 
textual basis, for the words of OSH Act section 6(b)(2) impose a 
requirement markedly different from those in APA section 553(b)(3). 
There is also no textual basis in the OSH Act for the court’s assertion that 
OSH Act section 6(b)(2) “implicitly incorporates” APA section 
553(b)(3)’s requirement,44 let alone so as to limit OSH Act section 
6(b)(2)’s contrary text. For one thing, OSH Act section 6(b)(2) makes no 
reference to the APA, let alone to its provision on rulemaking proposals. 
The only OSH Act rulemaking provision that refers specifically to APA 
section 553 is OSH Act section 6(b)(7),45 and then only in connection with 
special rulemakings concerning warning devices such as labels, and 
medical examinations. More general references to the APA in OSH Act 
rulemaking provisions in OSH Act sections 6(a)46 and 6(c)(1)47 say that 

 
“fairly apprise interested persons” of the nature of the rulemaking . . . but a final rule may 
properly differ from a proposed rule—and indeed must so differ—when the record 
evidence warrants the change. “A contrary rule would lead to the absurdity that in rule-
making under the APA the agency can learn from the comments on its proposals only at 
the peril of starting a new procedural round of commentary.” . . . Where the change between 
proposed and final rule is important, the question for the court is whether the final rule is a 
“logical outgrowth” of the rulemaking proceeding. South Terminal Corp. v. EPA, 504 F.2d 
646, 659 (1st Cir. 1974). The courts have described the notice requirement with other 
verbal formulas, but general principles only take us so far. We must proceed to compare 
carefully the specific language of the proposal with that of the final rule, in light of the 
evidence adduced at the hearings. 

Id. (citations omitted). 
 42. Id. 
 43. Id. at 1222. 
 44. Id. at 1221. 
 45. 29 U.S.C. § 655(b)(7). 
 46. 29 U.S.C. § 655(a). 
 47. 29 U.S.C. § 655(c)(1). 
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the APA rulemaking provisions do not apply to the adoption of certain 
standards. 

Second, the APA itself contradicts the court’s assertion, in two ways. 
The first sentence of APA section 559 states that the APA “do[es] not limit 
or repeal additional requirements imposed by statute or otherwise 
recognized by law.”48 OSH Act section 6(b)(2)’s requirement that a 
proposed standard be published is obviously an “additional requirement[] 
imposed by statute.”49 The fourth sentence of APA section 559 states that 
a “[s]ubsequent statute may not be held to supersede or modify” the APA, 
“except to the extent that it does so expressly.”50 Inasmuch as OSH Act 
section 6(b)(2)’s express requirement to publish a proposed standard 
would seem to satisfy this anti-supersession provision, it would supersede 
and thus make unnecessary any need to reference the APA’s requirement 
for notice of “the terms or substance of the proposed rule or a description 
of the subjects and issues involved.”51 

Third, equating OSH Act section 6(b)(2) with APA section 553(b)(3) 
was contrary to the OSH Act’s legislative history, which, as shown above, 
indicates that the drafters of its rulemaking provisions Congress deviated 
from the APA’s language deliberately. 

Fourth, the Lead Standard Case court’s equation of OSH Act section 
6(b)(2) with APA section 553(b)(3) contravened its own precedent. Two 
years before, in National Constructors Association v. Marshal, the court 
stated, with respect to the OSH Act’s rulemaking provisions, that “OSHA 
does not explicitly refer to the APA” and that it requires that a proposed 
standard be published.52 It explicitly noted that the OSH Act rulemaking 
requirements were stricter than “the APA’s lower standard,” reserving 
only “how much stricter” they are.53 The Lead Standard Case opinion 
made no reference to this statement. 

Given the defects in this aspect of the Lead Standard Case, it is 
perhaps not surprising that other panels of the same court would later 
depart from its equation of OSH Act section 6(b)(2) with APA section 
553(b)(3). The court in Small Refiner later found that a similar deviation 
from the APA provision in the Clean Air Act made a “major 
 
 48. APA § 559. 
 49. Id. 
 50. Id. 
 51. APA § 553(b)(3). 
 52. 581 F.2d 960, 962 (D.C. Cir. 1978) (“The Secretary must, in any event, publish, and accept 
comments on, the proposal to promulgate or modify a standard. . . . OSHA does not explicitly refer to 
the APA, and its promulgation procedure is a hybrid of informal and formal rulemaking.”). 
 53. Id. at 971 n.27. 
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difference[]”54 and made it “doubly true” that a rulemaking proposal “must 
describe the range of alternatives being considered with reasonable 
specificity.”55 The court’s 2005 decision in United Mine Workers v. Mine 
Safety and Health Administration construed a provision nearly identical in 
words and identical in substance to OSH Act section 6(b)(2)—the cognate 
provision of the 1977 Mine Safety Act, set out in note 26—and yet 
characterized that provision as “more stringent” than APA section 
553(b).56 Three years later, the D.C. Circuit called the 1977 Mine Safety 
Act’s provision “more confining than” APA section 553(b)(3).57 

The result of the court’s equation in the Lead Standard Case of OSH 
Act section 6(b)(2) and APA section 553(b)(3) is that its resolution of the 
deviation arguments there was less demanding than it should have been. 
The court never asked whether the difference in language between OSH 
Act section 6(b)(2) and APA section 553(b)(3) required it to resolve the 
deviation issue differently. It did not ask whether the test used under the 
APA specially reflected its words and could not be simply transplanted to 
the OSH Act. Had the court anticipated its later observation in the Small 
Refiner case about the import of a requirement that the text of a proposed 
regulation be published, it might have applied a more demanding test for 
determining whether a deviation from a proposed regulation is 
permissible; instead, the more demanding language in OSH Act section 
6(b)(2) made no difference to the analysis. Moreover, as Professor Arnold 
Rochvarg has observed, the D.C. Circuit’s approach in the Lead Standard 
Case permitted agencies to give notice in a manner that would be 
impermissible under the words of the OSH Act—to make remarks in the 
preamble to a proposed regulation.58  

 
 54. Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 519 (D.C. Cir. 1983). 
 55. Id. at 549. 
 56. 407 F.3d 1250, 1259 (D.C. Cir. 2005) (“Whether governed by the more stringent 
requirement under section 101(a)(2) of the [1977] Mine Act, 30 U.S.C. § 811(a)(2), or section 4 of the 
APA, 5 U.S.C. § 553(b), . . . we hold that the maximum cap provision of the final rule was not a 
‘logical outgrowth’ of the proposed rule.”). 
 57. Nat’l Mining Ass’n v. Mine Safety & Health Admin., 512 F.3d 696, 699 n.3 (D.C. Cir. 
2008) (“In this respect § 101(a)(2) [of the 1977 Mine Act] is more confining than the Administrative 
Procedure Act, which allows agencies to give notice of ‘either the terms or substance of the proposed 
rule or a description of the subjects and issues involved.’ 5 U.S.C. § 553(b)(3).”). 
 58. Arnold Rochvarg, Adequacy of Notice of Rulemaking Under the Federal Administrative 
Procedure Act—When Should a Second Round of Notice and Comment be Provided?, 31 AM. U. L. 
REV. 1, 8 (1981); see also infra notes 106–09. 
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IV.  THE EFFECTS OF THE LEAD STANDARD CASE ON JUDICIAL 
REVIEW AND RULEMAKING UNDER THE OSH ACT RULEMAKING; 

THE WAGES OF INCOMPLETE JUDICIAL ANALYSIS 

The treatment of OSH Act section 6(b)(2) by the Lead Standard Case 
appears to have had a regrettable effect on OSH Act case law and 
rulemaking. 

A.  Effects on Judicial Review Under the OSH Act 

As discussed below, the Lead Standard Case has been widely cited. It 
has had at least two kinds of influence. 

1.  Perpetuating the equation of OSH Act section 6(b)(2) and APA 
section 553(b)(3). 

In National Oilseed Processors Association v. OSHA, the D.C. Circuit 
repeated the Lead Standard Case’s erroneous equation of OSH Act section 
6(b)(2) and APA section 553(b)(3): it stated that “[t]he Occupational 
Safety and Health Act incorporates the notice and opportunity 
requirements for general rulemaking of the Administrative Procedure Act, 
see 29 U.S.C. § 655(b)(2); 5 U.S.C. § 553(b)(3).”59 A district court later 
quoted without comment the Lead Standard Case’s equation of OSH Act 
section 6(b)(2) with APA section 553(b)(3).60 

2.  Encouraging the use of the logical outgrowth test in OSH Act cases. 

The Lead Standard Case’s use of the logical outgrowth test was 
expressly cited in two OSH Act cases.61 Apparently, as a result of the 
influence of the D.C. Circuit on administrative law issues, federal courts 
have taken to analyzing arguments that a final OSHA standard deviated 
excessively from a proposed standard as if the rulemaking process were 
governed only by the APA. The same logical outgrowth test is used as 
under the APA, with no added stringency to reflect the OSH Act 
requirement that a proposed standard be published.62 The idea expressed 

 
 59. 769 F.3d 1173, 1178 (D.C. Cir. 2014). 
 60. Louisiana Chem. Ass’n v. Bingham, 550 F. Supp. 1136, 1147 (W.D. La. 1982), aff’d, 
731 F.2d 280 (5th Cir. 1984). 
 61. Edison Elec. Inst. v. OSHA, 849 F.2d 611, 621 (D.C. Cir. 1988); United Steelworkers Am. 
v. Schuylkill Metals Corp., 828 F.2d 314, 318 (5th Cir. 1987). 
 62. See Nat’l Oilseed, 769 F.3d at 1180 (rejecting challenge to inclusion of combustible dust 
as a specific hazard category on safety data sheets); Am. Iron & Steel Inst. v. OSHA, 182 F.3d 1261, 
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in the Small Refiner case that there is a “major” difference when an organic 
statute requires that the text of a proposed rule be published63 has been 
forgotten or overlooked. 

The same phenomenon occurred in the 1977 Mine Safety Act cases. 
Even though the D.C. Circuit called that statute’s requirement to publish a 
published rule “more confining than” APA section 553(b)(3),64 it still 
applied the logical outgrowth test without apparent adjustment or 
nuance.65 The same has been true in other circuits when reviewing 
deviation issues under other organic statutes requiring publication of a 
proposed standard.66 

B.  Effects on Rulemaking Under the OSH Act 

The effects of the above developments are that all too often, OSHA 
acts as if OSH Act section 6(b)(2) did not exist and does not publish the 
texts of proposed rules, even when they are crucially important. Four such 
examples are now discussed. 

1.  The definition of “Process” under the Process Safety Management 
Standard 

Perhaps the most spectacular violation of OSH Act section 6(b)(2) 
occurred during the rulemaking for OSHA’s Process Safety Management 
Standard,67 which seeks to prevent “catastrophic” releases of highly 
hazardous chemicals.68 Under the proposal, coverage would have 
depended on whether a threshold quantity of a regulated chemical was 

 
1276 (11th Cir. 1999); Alabama Power Co. v. OSHA, 89 F.3d 740, 745 (11th Cir. 1996); Edison Elec., 
849 F.2d at 621; United Auto. Workers v. OSHA, 938 F.2d 1310, 1324 (D.C. Cir. 1991); Taylor 
Diving & Salvage Co. v. U.S. Dep’t of Labor, 599 F.2d 622, 626 (5th Cir. 1979); United Steelworkers 
Am. v. Pendergrass, 855 F.2d 108, 114 (3d Cir. 1988); Schuylkill Metals, 828 F.2d at 318; United 
States v. Pitt-Des Moines, Inc., 970 F. Supp. 1346, 1356 (N.D. Ill. 1997) (refusing to dismiss criminal 
indictment for violation of OSHA standard). 
 63. Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 519 (D.C. Cir. 1983). 
 64. Nat’l Mining Ass’n v. Mine Safety & Health Admin., 512 F.3d 696, 699 n.3 (D.C. Cir. 
2008) (“In this respect § 101(a)(2) [of the 1977 Mine Act] is more confining than the Administrative 
Procedure Act, which allows agencies to give notice of ‘either the terms or substance of the proposed 
rule or a description of the subjects and issues involved.’ 5 U.S.C. § 553(b)(3).”). 
 65. Id. at 698–700 (discussing the 1977 Mine Act). 
 66. E.g., Brazos Elec. Power Coop. v. Sw. Power Admin., 819 F.2d 537, 542–43 (5th Cir. 
1987) (applying “logical outgrowth” test conventionally without apparent influence from then-
requirement in organic statute that proposed rules be published, and citing Lead Standard Case). 
 67. 29 C.F.R. § 1910.119. Its formal name is “Process safety management of highly hazardous 
chemicals.” 
 68. Id. 
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involved in a “process.”69 The proposed definition of “process” had a 
single sentence; it would essentially have defined a “process” as any 
“activity” that “involves” a highly hazardous chemical.70 

During the rulemaking, OSHA evidently realized that that definition 
failed to address an important question: Should quantities of regulated 
chemicals be added together to meet the threshold quantity, and thus be 
covered, if they are in vessels in close proximity? In a formal statement of 
additional issues, OSHA stated that it “is interested in suggestions 
concerning at what point materials should be aggregated due to their 
proximity (e.g., two storage tanks located next to each other where the 
failure of one could lead to the failure of the other).”71 The statement of 
additional issues said nothing about a different question—interconnection, 
that is, whether quantities in vessels should be aggregated if the vessels 
are interconnected. More importantly, OSHA proposed no regulatory 
language for the public to comment upon, even as to proximity. 

When the final standard was published, a second sentence had been 
added to the definition of “process”—a sentence that had not been 
proposed and that bore no resemblance to any proposed provision.72 The 
newly-added second sentence stated for the first time that proximity would 
be an aggregation criterion. Although proximity had been mentioned by 
OSHA in its formal statement of additional issues, its emergence as 
regulatory text violated section 6(b)(2) because no proposed version had 
been published. Far worse for the chemical industry, and much more 
surprising, was that the final standard also contained for the first time the 
word “interconnected” as an alternative aggregation criterion. Again, 
OSHA’s formal statement of additional issues never mentioned 
interconnection as a possible aggregation criterion. 

The effect of the addition of the second sentence of the definition of 
“process” on the coverage of the Process Safety Management Standard has 
been immense, for the coverage of the standard was thereby greatly 

 
 69. 55 Fed. Reg. 29150, 29163 (proposed July 17, 1990) (to be codified at 29 C.F.R. 
§ 1910.119(b)(1)(i)-(ii)) (setting out certain scope provisions). 
 70. Id. (to be codified at 29 C.F.R. § 1910.119(c)) (“Process means any activity conducted by 
an employer that involves a highly hazardous chemical including any use, storage, manufacturing, 
handling, or movement of a highly hazardous chemical, or combination of these activities.”). 
 71. Additional Issues, 55 Fed. Reg. 46074, 46075 (Nov. 1, 1990). 
 72. 57 Fed. Reg. 6356, 6404 (Feb. 24, 1991) (to be codified at 29 C.F.R. § 1910.119(b)) (The 
second sentence stated: “For purposes of this definition, any group of vessels which are interconnected 
and separate vessels which are located such that a highly hazardous chemical could be involved in a 
potential release shall be considered a single process.”). 
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expanded.73 More important for the present discussion, the lack of 
publication of a proposed version of the second sentence impoverished the 
rulemaking process. Not only was the chemical industry deprived of the 
opportunity to comment on the addition of two immensely important 
coverage criteria, but it was deprived of the opportunity to observe that the 
second sentence was so poorly drafted as to lead to irrational results. The 
second sentence of the final definition of “process” states that “any group 
of vessels which are interconnected and separate vessels which are located 
such that a highly hazardous chemical could be involved in a potential 
release shall be considered a single process.”74 Query: Does the phrase 
“which are located such that a highly hazardous chemical could be 
involved in a potential release” apply only to vessels that are co-located, 
or does it apply also to vessels that are interconnected? Stated differently, 
should commas have been placed as shown here? 

“. . . any group of vessels which are interconnected, and separate vessels 
which are located, such that a highly hazardous chemical could be 
involved in a potential release shall be considered a single process.” 
Or as shown here? 
“. . . any group of vessels which are interconnected, and separate vessels 
which are located such that a highly hazardous chemical could be 
involved in a potential release, shall be considered a single process.” 

Commenters would very likely have pointed out the ambiguity and 
demanded that commas be placed after “interconnected” and “located” to 
ensure that the qualifying phrase “which are located such that a highly 
hazardous chemical could be involved in a potential release” applies to all 
vessels. Commenters would also have likely argued that no other 
placement would make practical sense, for not all interconnections can 
cause or contribute to a catastrophic incident. As it turns out, the sentence 
has been construed, for purely linguistic and grammatical reasons, such 
that the qualifying phrase applies only to co-located vessels,75 which is 
irrational as a policy matter.  

 
 73. See, e.g., Wynnewood Refin. Co., 27 BNA OSHC 1971, 1974–75 (Nos. 13-0644 & 13-
0791, 2019), aff’d sub nom Scalia v. Wynnewood Ref. Co., 978 F.3d 1175, 1883–84 (10th Cir. 2020). 
 74. 57 Fed. Reg. 6356, 6404 (Feb. 24, 1991) (to be codified at 29 C.F.R. § 1910.119(b)). 
 75. Both tribunals in the Wynnewood case held that the phrase “which are located such that a 
highly hazardous chemical could be involved in a potential release” applies only to vessels that are 
co-located and not to vessels that are interconnected. Supra note 73. 
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2.  The definition of “Emergency Response” in the HAZWOPER 
Standard 

OSHA has a standard entitled “Hazardous waste operations and 
emergency response” but informally known as the “HAZWOPER 
Standard.”76 Its paragraph (q) sets out requirements for emergency 
response at non-hazardous waste sites.77 The key provision defining the 
scope of paragraph (q) is the definition of “emergency response” in 
paragraph (a)(3). As adopted in 198678 and corrected in 1987,79 the 
definition confined coverage to incidents involving concentrations above 
“established permissible exposure limits.”80  

In 1987, a proposed rule was published that would have retained that 
limitation.81 Nothing in the preamble indicated that that limitation might 
be changed. On the contrary, the preamble stated that “the agency did not 
want to cover releases of hazardous substances that did not expose 
employees to exposures of hazardous substances above the established 
permissible exposure limits of this rule.”82 The 1989 final rule, however, 
removed the limitation to permissible exposure limits and replaced it with 
the following text: “where there is no potential safety or health hazard,”83 
which seems to apply to any condition that poses a mere possibility 
(“potential”) of being hazardous. The change was substantial, as it vastly 
expanded both the coverage of paragraph (q) and the uncertainty of its 
coverage, as employers could have little notice of what OSHA or an 
adjudicator might consider to be a “potential” hazard. 

As stated above, nothing in the 1987 proposal hinted that OSHA was 
considering this change. Moreover, a criterion turning on the word 
“potential” would have been inconceivable to the regulated community, 
for the Supreme Court in the Benzene Decision only a few years before 
had condemned mere-possibility standards as invalid.84 Even if some 
change might be expected, the substitution of a mere-possibility criterion 
for the permissible exposure limits could not reasonably have been 
expected. Had the regulated community realized that OSHA might 

 
 76. 29 C.F.R. § 1910.120. 
 77. 29 C.F.R. § 1910.120(q). 
 78. 51 Fed. Reg. 45654, 45663 (Dec. 19, 1986) (to be codified at 29 C.F.R. § 1910.120). 
 79. 52 Fed. Reg. 16241, 16242 (May 4, 1987) (to be codified at 29 C.F.R. § 1910.120). 
 80. Id. For such exposure limits, see 29 C.F.R. § 1910.1000 tbls. Z-1, Z-2 & Z-3. 
 81. 52 Fed. Reg. 29620, 29640 (Aug. 10, 1987) (to be codified at 29 C.F.R. § 1910.120). 
 82. Id. at 29624. 
 83. 54 Fed. Reg. 9294, 9317–18 (Mar. 6, 1989) (to be codified at 29 C.F.R. § 1910.120). 
 84. Indus. Union Dep’t v. Am. Petrol. Inst. (Benzene Decision), 448 U.S. 607, 641, 646 (1980). 
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substitute an amorphous “potential hazard” criterion for the permissible 
exposure limits, it might have strongly urged their retention, argued that a 
“potential hazard” criterion would be unlawful, or suggested a criterion 
intermediate between them, such as some fraction of either or both of the 
permissible exposure limits or levels known to immediately cause death. 

3.  Medical removal and medical removal protection 

OSHA published a proposed standard for exposure to lead in 1975.85 
The proposed standard was silent on whether employers would be required 
to remove employees with high lead levels from high-lead areas, whether 
the employees could return to their jobs after the removal period, and 
whether they would receive any compensation during their removal. In 
1977, OSHA announced that the rulemaking record would be re-opened 
for an “additional comment period” and an additional public hearing on 
those subjects.86 OSHA explained that it feared that, without such 
protections, employees would not cooperate with medical surveillance.87 
Descriptions of the issues and their ramifications, and questions posed by 
OSHA to the public, took up three pages in the Federal Register.88 OSHA 
did not, however, publish either proposed provisions or alternative 
proposed provisions on these subjects. The final standard emerged with 
provisions imposing substantial duties on employers.89 

One of the provisions, however, was ambiguous. It stated that “the 
employer shall maintain the earnings, seniority and other employment 
rights and benefits of an employee as though the employee had not been 
removed” for up to 18 months.90 Does “earnings” include overtime pay, 
production bonuses, paid lunch periods and shift differentials that 
employees would have accrued but for their removal? When that question 
arose in enforcement cases, employers argued, inter alia, that the 
rulemaking proposals gave inadequate notice to commenters that such 
items might be included in the term “earnings,” especially as the preamble 
had used the terms “rate of pay” and “earnings” interchangeably. The 
Occupational Safety and Health Review Commission agreed with the 

 
 85. 40 Fed. Reg. 45934 (Oct. 3, 1975) (to be codified at 29 C.F.R. § 1910). 
 86. 42 Fed. Reg. 46547 (Sept. 16, 1977) (to be codified at 29 C.F.R. § 1910). 
 87. Id. 
 88. Id. at 46547–49. 
 89. 43 Fed. Reg. 52952 (Nov. 14, 1978) (to be codified at 29 C.F.R. § 1910). 
 90. 29 C.F.R. § 1910.1025(k)(2)(ii). 
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employers, in part indicating that it was troubled by the rulemaking notice 
provided.91 OSHA appealed. 

The Fifth Circuit in Schuylkill Metals reversed.92 It applied APA 
section 553(b) and its logical outgrowth test. The court was apparently 
unaware that OSH Act section 6(b)(2) had a stricter requirement than the 
APA.93 Among the many cases it cited was the Lead Standard Case.94 A 
later decision on the same issue by the Ninth Circuit in Asarco essentially 
followed the Fifth Circuit’s opinion. 95 

4.  Rescue of construction employees 

Another example of a failure by OSHA to comply with OSH Act 
section 6(b)(2) concerns a requirement that construction industry 
employers “provide for prompt rescue of employees in the event of a fall 
or shall assure that employees are able to rescue themselves.”96 No 
proposed version was ever published. OSHA thought it enough that a 
proposal inapplicable to construction work had once been published.97 

It is difficult to believe that OSHA would have behaved as set out 
above had the Lead Standard Case not equated OSH Act section 6(b)(2) 
with APA section 553(b)(3). 

V.  THE TESTS APPLIED BY COURTS TO DETERMINE THE 
LAWFULNESS OF A DEVIATION—THE LOGICAL OUTGROWTH AND 

FAIRLY APPRISE TESTS—REST ON APA SECTION 553(B)(3) 

A problem with applying the “logical outgrowth” test to organic 
statutes with proposal requirements very different from APA section 
553(b)(3)’s is that the test specially reflects the APA’s language regarding 

 
 91. Amax Lead Co., 12 BNA OSHC 1878 (Nos. 80-1793, 81-856 & 81-2267, 1986). The 
Commission stated that “if the Secretary did intend ‘earnings’ to have a broader meaning than ‘rate of 
pay,’ his action would be contrary to the spirit, and possibly the letter, of notice-and-comment 
rulemaking.” Id. at 1885. 
 92. United Steelworkers Am. v. Schuylkill Metals Corp., 828 F.2d 314 (5th Cir. 1987). 
 93. Id. at 317 (“Before promulgating a rule, the Secretary must provide interested parties with 
notice in the Federal Register and an opportunity to comment. Such notice must ‘include[] either “the 
terms or substance of the proposed rule or a description of the subjects and issues involved.”‘ Action 
For Children’s Television v. FCC, 183 U.S. App. D.C. 437,564 F.2d 458, 470 (D.C. Cir.1977) 
(quoting 5 U.S.C. § 553(b)).”). 
 94. Id. 
 95. McLaughlin v. ASARCO, Inc., 841 F.2d 1006 (9th Cir. 1988). 
 96. 29 C.F.R. § 1926.502(d)(20). 
 97. 59 Fed. Reg. 40672, 40709 (Aug. 9, 1994) (to be codified at 29 C.F.R. §§ 1910, 1926). 
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what an agency must publish of a proposal. The same is true of the “fairly 
apprise” test used by some courts. 

A.  Origin of the Logical Outgrowth Test 

The Supreme Court in Long Island Care explicitly attributed the 
logical outgrowth test to both the language and “object” of APA section 
553(b)(3): 

Fair notice is the object of the APA requirement that a notice of proposed 
rulemaking contain “either the terms or substance of the proposed rule 
or a description of the subjects and issues involved,” 5 U.S.C. 
§ 553(b)(3). The Circuits have generally interpreted this to mean that the 
final rule must be a logical outgrowth of the rule proposed.98 

Before that the D.C. Circuit also had attributed the development of the 
logical outgrowth test to the APA: “The ‘logical outgrowth’ test was 
developed under the APA to determine how significantly proposals on 
which public comment have been received may be altered without 
allowing more public comment.”99 

The Supreme Court and the D.C. Circuit were correct in attributing 
the logical outgrowth test to APA section 553(b)(3). The first use of the 
term “logical outgrowth” was in the First Circuit’s 1974 South Terminal 
case,100 which began its discussion by quoting APA section 553(b)(3).101 
It also cited other cases—such as Mount Mansfield Television,102 
International Harvester,103 and Owensboro104—that either expressly 

 
 98. Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 160 (2007). The Court principally 
cited National Black Media Coalition v. FCC, 791 F.2d 1016, 1022 (2d Cir. 1986). It then cited, as 
“see also, e.g.,” Lead Standard Case and South Terminal Corp. v. EPA, 504 F.2d 646, 659 (1st Cir. 
1974). 
 99. Nat’l Constructors Ass’n v. Marshal, 581 F.2d 960, 971 n.27 (D.C. Cir. 1978). 
 100. South Terminal Corp. v. EPA, 504 F.2d 646, 659 (1st Cir. 1974). 
 101. Id. at 656. 
 102. Mt. Mansfield Television, Inc. v. FCC, 442 F.2d 470, 488–89 (2d Cir. 1971) (“The 
contention that the notice was insufficient and that the Commission has thereby violated 5 U.S.C. § 
553 (1964) is without merit. This contention is based on the fact that the offnetwork and feature film 
restrictions were not specifically proposed in the 1965 Notice of Proposed Rule-Making. All that is 
required by 5 U.S.C. § 553(b)(3), however, is that ‘either the terms or substance of the proposed rule 
or a description of the subjects and issues involved’ be included in the notice. This requirement has 
been met in this case. . . . The evolution of these proceedings illustrates why 5 U.S.C. § 553(b)(3) 
‘does not require an agency to publish in advance every precise proposal which it may ultimately adopt 
as a rule.’ California Citizens Band Association v. United States, 375 F.2d 43, 48 (9th Cir.), cert. 
denied, 389 U.S. 844 . . . (1967).”). 
 103. Int’l Harvester Co. v. Ruckelshaus, 478 F.2d 615, 632 n.51 (D.C. Cir. 1973). 
 104. Owensboro on Air, Inc. v. United States, 262 F.2d 702, 708 (D.C. Cir. 1958). 
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rested on the APA’s language or can be traced back to Logansport 
Broadcasting,105 which expressly so rested. 

The courts’ analysis of the deviation issue rested on the APA’s 
language in another way: they permit reliance not on the language or 
description of a proposed rule but on agency statements in the preamble to 
the proposed rule. Two such cases pointed out by Professor Arnold 
Rochvarg106 are D.C. Circuit’s Lead Standard Case107 and the First 
Circuit’s South Terminal case.108 Professor Rochvarg explicitly locates the 
source for this in the language of the APA itself—that “[p]ublication of ‘a 
description of the subjects and issues involved’ is adequate under the 
APA.”109 But OSH Act section 6(b)(2) would not have permitted such 
reliance. 

B.  Origin of the “Fairly Apprise” Test 

Some cases have used a “fairly apprise” test instead of, or in addition, 
to the “logical outgrowth” test. That test likewise can be traced back to 
APA section 553(b)(3). It originated in a Third Circuit decision stating that 
“we must determine whether the notice given was ‘sufficient to fairly 
apprise interested parties’ of all significant subjects and issues 
involved,”110 partially quoting the Senate report on the bill that became the 
APA. 111 

 
 105. Logansport Broad. Corp. v. United States, 210 F.2d 24, 28 (D.C. Cir. 1954) (“[Petitioner] 
argues that this additional consideration adopted by the Commission after all evidence was submitted 
violated the notice requirements of Section 4(a) of the Administrative Procedure Act [5 U.S.C. § 
553(a)]. That section, however, requires only that the prior notice include ‘a description of the subjects 
and issues involved.’ We think the procedure followed by the Commission amply fulfilled this 
requirement. . . . Surely every time the Commission decided to take account of some additional factor 
it was not required to start the proceedings all over again. If such were the rule the proceedings might 
never be terminated.”). 
 106. Rochvarg, supra note 58, at 8. 
 107. United Steelworkers Am. v. Marshall, 647 F.2d 1189, 1224 (D.C. Cir. 1980) (referring to 
several statements in preamble). 
 108. South Terminal Corp. v. EPA, 504 F.2d 646, 659 (1st Cir. 1974) (mentioning possible 
alternatives in preamble). 
 109. Rochvarg, supra note 58, at 8 (“This second source [of a logical outgrowth] is appropriate 
because the APA does not require publication of the proposed rule itself. Publication of ‘a description 
of the subjects and issues involved’ is adequate under the APA. Thus, an agency’s choice to publish 
the subjects and issues involved in the notice of proposed rulemaking, rather than a proposed rule, 
should not necessarily require another round of notice and comment.). 
 110. Am. Iron Steel Inst. v. EPA, 568 F.2d 284, 291 (3d Cir. 1977). 
 111. S. REP. NO. 79-752 (1945), reprinted in STAFF OF S. COMM. ON THE JUDICIARY, 79TH 
CONG., ADMINISTRATIVE PROCEDURE ACT: LEGISLATIVE HISTORY 1944–46, S. DOC. NO. 248, at 185, 
200 (1946). 
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VI.  WHY THE LOGICAL OUTGROWTH AND FAIRLY APPRISE TESTS 
ARE UNSUITED TO THE OSH ACT AND OTHER ORGANIC STATUTES 

REQUIRING PUBLICATION OF PROPOSED RULES 

Both the logical outgrowth and fairly apprise tests are, however, 
unsuited to OSH Act 6(b)(2) and other organic statutes like it, for they 
defeat the advantages of requirements to publish the texts of proposed 
rules. 

A.  The Costs of APA section 553(b)(3) on Regulated Persons 

A rulemaking triggered by a proposal that meets APA section 
553(b)(3) by doing no more than describing “the subjects and issues 
involved” can be expensive and risky for regulated persons, for such a 
proposal can result in a very large number of wildly different final rules. 
Worse, case law under the “logical outgrowth” test states that, “A rule is 
deemed a logical outgrowth if interested parties ‘should have anticipated’ 
that the change [in the final rule] was possible. . .”112—not likely, but 
merely “possible.” 

As a consequence, commenters in an APA rulemaking must anticipate 
what each possible final rule might be and must discuss each of them—or, 
more realistically, pay professionals such as regulatory lawyers and 
environmental engineers specializing in the field to do so. Under such a 
regime, the cost of preparing comments even on the most likely final rules 
can be high. Worse, the risk of failure—that is, failing to anticipate, and 
object to or comment on, the actual final rule—is high and the 
consequences and cost of failure can be far reaching. In the absence of 
adverse comment, the agency is more likely to force an unrealistic or sub-
optimal, and therefore wealth-wasting, regulation on an industry. 
Inasmuch as law is not a frictionless system,113 the costs of litigation over 

 
 112. Northeast Md. Waste Disposal Auth. v. EPA, 358 F.3d 936, 952 (D.C. Cir. 2004); see also, 
e.g., Chesapeake Climate Action Network v. EPA, 952 F.3d 310, 319 (D.C. Cir. 2020). This gloss first 
appeared in Northeast Md. Waste Disposal, which apparently derived it from use of the word “might” 
in this sentence in City of Waukesha v. EPA, 320 F.3d 228, 245 (D.C. Cir. 2003): “Under the ‘logical 
outgrowth’ test, then, the key question is whether commenters ‘should have anticipated’ that EPA 
might use a 30 µg/L standard when it first provided notice of its proposals” (citing Small Refiner Lead 
Phase-Down Task Force v. EPA, 705 F.2d 506, 549 (D.C. Cir. 1983)). The gloss has been followed 
by at least five other circuits. Tex. Ass’n of Mfrs. v. Consumer Prod. Safety Comm’n, 989 F.3d 368, 
381 (5th Cir. 2021); Mkt. Synergy Grp., Inc. v. Dep’t of Labor, 885 F.3d 676, 681 (10th Cir. 2018); 
Mid Continent Nail Corp. v. United States, 846 F.3d 1364, 1373 (Fed. Cir. 2017); Council Tree 
Commc’ns, Inc. v. FCC, 619 F.3d 235, 250 (3d Cir. 2010); Miami-Dade Cnty. v. EPA, 529 F.3d 1049, 
1059 (11th Cir. 2008). 
 113. Professor Thomas Krattenmaker, Georgetown University Law Center (1972–73). 
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the meaning and legality of a regulation can also be high and recurring. 
And pre-enforcement judicial review might be barred if an objection had 
not been made during the rulemaking.114 

B.  Is Use of the Logical Outgrowth Test Compatible with Statutory 
Requirements to Publish the Texts of Proposed Rules? 

The above costs and risks can be substantially lowered, however, if 
the agency were required to publish the text or alternative texts of a 
proposed rule. The costs of trying to foresee and analyze each possible 
final rule would be greatly reduced, as would the risk of failing to 
anticipate and discuss a possible final rule. 

The congressional requirement to publish proposed rules would be 
frustrated, and the benefits of the requirement, would be lost, however, if 
courts were to tolerate deviation from a proposed rule as readily as the 
logical outgrowth test permits. Inasmuch as the logical outgrowth test 
demands only a logical relationship to a proposal, commenters would 
again be required to anticipate and comment upon a broad range of 
possible final rules. Under the logical outgrowth test, agencies have little 
incentive to publish texts or alternative texts of proposed rules. In sum, 
applying that test would effectively defeat Congress’s purpose in requiring 
agencies to present commenters with the text of a proposed rule. 

Might a court fulfill Congress’s purpose in statutes such as OSH Act 
section 6(b)(2) by applying the logical outgrowth test more strictly? After 
all, the D.C. Circuit in Small Refiner found that a similar deviation from 
the APA provision in the Clean Air Act made a “major difference”115 and 
made it “doubly true” that a rulemaking proposal “must describe the range 
of alternatives being considered with reasonable specificity.”116 In City of 
Waukesha, the D.C. Circuit stated that it would “bear in mind that the 
[logical outgrowth] doctrine must be considered in the context of this 

 
 114. See, e.g., City of Portland v. EPA, 507 F.3d 706, 710 (D.C. Cir. 2007); Portland Cement 
Ass’n v. Ruckelshaus, 486 F.2d 375, 394 (D.C. Cir 1973). But see ADMIN. CONF. U.S., STATEMENT 
NO. 19, ISSUE EXHAUSTION IN PREENFORCEMENT JUDICIAL REVIEW OF ADMINISTRATIVE 
RULEMAKING” (Sept. 25, 2015), www.acus.gov/sites/default/files/documents/ACUS%20Statement 
%20%23%2019%20%28Issue%20Exhaustion%29_0.pdf (drawing largely on an earlier version of 
Jeffrey S. Lubbers, Fail to Comment at Your Own Risk: Does Issue Exhaustion Have a Place in 
Judicial Review of Rules?, 70 ADMIN. L. REV. 109 (2018)). 
 115. Small Refiner, 705 F.2d at 519. 
 116. Id. at 549. 
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specific statute, where its applicability may be somewhat stricter than in 
the generic APA case.”117 

The analyses of the deviation issues in Small Refiner and City of 
Waukesha did not, however, bear out this hope, as they were not detectably 
stricter than that in a case governed by APA section 553(b)(3). Worse, the 
Small Refiner opinion relied on means of conveying notice inconsistent 
with the words and advantages of the stricter requirement: It faulted 
commenters for not sending a “letter of inquiry” to the agency seeking to 
learn the agency’s “thinking” on a feature of a possible final rule proposed 
by other commenters.118 That requirement was not only unprecedented and 
not fairly to be anticipated but it was inconsistent with the organic statute’s 
placement of the burden of notice on the agency, not the regulated public. 
The court also relied on the prospect that a commenter could have heard 
another private party propose such a feature at a rulemaking hearing119—
another device inconsistent with the organic statute’s requirement for 
publication of the text of a proposed rule. 

Much the same occurred in City of Waukesha. Despite the court’s 
statement that the “applicability [of the “logical outgrowth” test] may be 
somewhat stricter than in the generic APA case” because the rulemaking 
provisions of the organic statute departed from the APA, 120 no difference 
in treatment is detectable. The rulemaking provision of the Safe Drinking 
Water Act of 1970 (“SDWA”)121 states in part that EPA “shall, with 
respect to . . . each alternative maximum contaminant level that is being 
considered . . ., publish, seek public comment on, and use for the purposes 
of paragraphs (4), (5), and (6) an analysis” of the costs and benefits of that 
alternative122—a requirement much more stringent than that of APA 
section 553(b)(3), particularly in its requirement that alternatives be 

 
 117. City of Waukesha, 320 F.3d at 245-46 (“Turning then to consider whether the ‘logical 
outgrowth’ test was satisfied by EPA, we bear in mind that the doctrine must be considered in the 
context of this specific statute, where its applicability may be somewhat stricter than in the generic 
APA case.”). Earlier, the court had reserved the question of greater strictness. Nat’l Constructors Ass’n 
v. Marshal, 581 F.2d 960, 971 n.27 (D.C. Cir. 1978) (“We need not decide how much stricter the 
[‘logical outgrowth’] requirement is under OSHA, however, because in this case even the APA’s lower 
standard was not met.”). 
 118. Small Refiner, 705 F.2d at 548. The court’s comment about a “letter of inquiry” was as 
follows: “We think SRTF was therefore obliged to take reasonable steps—a letter of inquiry to EPA 
ought to have sufficed—to keep informed of EPA’s thinking on this matter. Had SRTF done so, EPA 
presumably would have informed it that other commenters had proposed a past production 
requirement.” Id. No other case has ever required such a letter of inquiry. 
 119. Id. 
 120. City of Waukesha, 320 F.3d at 245–46. 
 121. Safe Drinking Water Act, 42 U.S.C. §§ 300f–300j. 
 122. Safe Drinking Water Act, 42 U.S.C. § 300g-1(b)(3)(C)(i). 
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published and analyzed. The proposal had mentioned and analyzed 
alternative maximum contaminant levels of 20, 40, and 80 µg/L 
(micrograms per liter). The final regulation adopted a level of 30 µg/L. 
Various regulated entities or their trade associations sued, arguing, among 
other things, that the failure to mention and analyze a level of 30 µg/L 
violated the SDWA requirement. They also argued that the differences 
between the SWDA rulemaking requirements and those of the APA made 
the “logical outgrowth” test inapplicable.123 

The court rejected the argument, in a discussion that has much to be 
criticized. First, the court first downplayed the differences between the 
APA and SWDA rulemaking procedures, calling the SWDA procedures 
only “somewhat different” from APA procedures.124 That is a puzzlement, 
as the SWDA’s requirements are not “somewhat” different from the 
APA’s; they are greatly different. Second, the court then stated that the 
differences do not “necessarily” mean that the “logical outgrowth” test is 
inapplicable.125 The court failed to explain, however, why the differences 
between the two provisions do not make that test inapplicable, and no 
answer is apparent. It then stated: “Under other statutes that have altered 
the notice-and-comment format for rulemaking, such as the Clean Air Act, 
the court has held that the ‘logical outgrowth’ test is applicable,” citing 
Husqvarna AB v. EPA.126 But the Husqvarna opinion made no such 
“holding.” It instead assumed without discussion that the logic outgrowth 
test would apply; it never discussed whether, given the differences in the 
statutes, it should be applied.127 

Third, the City of Waukesha court erected a straw man: It reasoned 
that a “logical outgrowth” test must be applied or else “EPA would be 
prevented from issuing a final [maximum contaminant level] of 20.1 µg/L, 
even where it had conducted a cost-benefit analysis for 20 µg/L and EPA 
had decided that a slight shift in the [maximum contaminant level] would 

 
 123. City of Waukesha, 320 F.3d at 245. 
 124. Id. 
 125. Id. 
 126. Id. (citing Husqvarna AB v. EPA, 254 F.3d 195, 203 (D.C. Cir. 2001)). 
 127. Husqvarna, 254 F.3d at 203. The Husqvarna court’s sole references to the logical 
outgrowth test was as follows: “Second, Husqvarna had opportunity to comment on the proposed ABT 
program. The final ABT provisions were a logical outgrowth of those proposed in the Supplemental 
Proposal, even though they were in part based on comments received during the 30 day extension 
period. See Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 546–47 (D.C. Cir. 
1983); United Steelworkers of Am. v. Marshall, 647 F.2d 1189, 1221 (D.C. Cir. 1980). The 
Supplemental Proposal gave Husqvarna fair notice of the subjects and issues involved in formulating 
the ABT program. Likewise, the four-year phase-in period was a logical outgrowth of the proposed 
five-year implementation schedule.” Id. (citation omitted). 
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be advantageous.” This ignores the loss of the public’s opportunity to 
comment on that alternative. The logical outgrowth test is also not needed 
to avoid the result feared by the court; other tests much narrower than it 
might do so too and yet avoid its costs. And despite the suggestion in City 
of Waukesha that application of the logical outgrowth test “may be 
somewhat stricter” than in a normal APA case, it applied that test in a 
conventional way lacking in any detectable added strictness.128 

The problem underlying Small Refiner and City of Waukesha is not 
that judges are human and cannot be expected to be so disciplined as to 
apply the “logical outgrowth” test in two different ways, one stricter and 
one less strict. The chief problem is that the inherent looseness of the 
“logical outgrowth” test will always undo any such intention, for it 
tolerates deviations with merely some logical connection to the proposal, 
which could permit a wide range of final rules. For this reason, the “logical 
outgrowth” test cannot preserve the benefits of publication of a proposed 
rule—a great reduction in the costs of predicting possible final rules and 
preparing comments; a great reduction in the risk of failure (that is, not 
discussing a possible outcome)—and it exposes the public to the costs of 
being regulated by an unnecessarily costly rule. The “logical outgrowth” 
test and the “fairly apprise” test were crafted in light of the looser 
requirements of the APA, and both fail to reflect the different balance 
struck by statutes such as OSH Act section 6(b)(2) and Clean Air Act 
section 307(d)(3). A different test is needed. 

VII.  PROPOSALS AND RAMIFICATIONS 

A.  A Proposal: The “Closely Resembles” Test 

Where an organic statute requires that publication of the text of a 
proposed rule, courts should, for the reasons stated above, no longer apply 
the logical outgrowth or fairly apprise tests to determine whether a new 
proposal must be published. Instead, courts should apply a “closely 
resemble” test—that is, require that, unless the text of a final rule closely 
 
 128. City of Waukesha, 320 F.3d at 245–46. The reader can judge for him or herself. The full 
passage in City of Waukesha stated: “Further, strictly applying the plain language of the SDWA . . . 
would lead to the absurd results that the doctrine is intended to avoid in the first place. Without a 
“logical outgrowth” test, EPA would be prevented from issuing a final [maximum contaminant level] 
of 20.1 µg/L, even where it had conducted a cost-benefit analysis for 20 µg/L and EPA had decided 
that a slight shift in the [maximum contaminant level] would be advantageous. Indeed, petitioners 
conceded at oral argument that their position would have required EPA to conduct an entirely new 
cost-benefit analysis in order for it to adopt the MCLs that petitioners themselves had suggested to 
EPA in their comments.” Id. at 245. 
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resembles the text of a proposed rule or alternative proposed rule, a revised 
proposed rule be published for public comment. 

Such a test would have two corollaries: the first corollary would be 
that courts must no longer hold that the sole purpose of such a non-APA 
requirement is the “fair” notice required by the APA. As stated above, a 
requirement to publish the text of a proposed rule confers benefits well 
beyond fair notice—to substantially lower the costs and risks of 
rulemaking far more than the parallel APA provision does. The second 
corollary of an organic statute’s requirement to publish a proposed rule 
should be that courts must no longer rely on anything other than the text 
of the proposed rule. Holding that a final rule closely resembles a possible 
rule mentioned in a preambular discussion or in agency testimony would 
defeat the requirement to publish a proposed rule. 

B.  The Benefits and Corollaries of a “Closely Resembles” Test 

A “closely resembles” test applied where an agency’s organic statute 
requires that the text of a proposal rule be published would be practical to 
apply and have considerable benefits. 

First, a “closely resembles” test would give agencies an incentive to 
propose alternative texts of a proposed rule, which might entirely avoid 
the deviation problem. The test would also encourage regulators to 
seriously consider alternative approaches early and not to become 
prematurely committed to any single approach. It will also force agencies 
to, in the final rule, explain why they chose one published alternative over 
another, leading to fewer arbitrary rules and a sounder basis for judicial 
review. 

Second, if a single proposed rule were published for public comment, 
a “closely resembles” test would give agencies an incentive to, before a 
final rule is issued, publish and ask for comment on alternative proposed 
texts as their advisability arises. This might be used to good effect if, for 
example, a first-round commenter were to point out fundamental 
difficulties with a proposed rule, or were to recommend a greatly different 
text than was originally proposed, one that the agency now finds superior 
to its own. 

Third, the agency could avoid the delay and cost of a second 
rulemaking round by publishing a revised proposed rule in the form of an 
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interim or direct final rule; the agency would then delay its effective date 
only if substantial adverse comment is received.129 

Fourth, even if a second round of rulemaking were required, the 
second round should not be substantially burdensome, as the issues would 
already have been much illuminated in the first round and the comments 
in the second round would be narrowly focused on the agency’s 
presumably narrower second proposal. Previous cost estimates, if any, 
would only have to be adjusted, not created from scratch. And if the 
agency were to say that this were not true—that cost estimates would have 
to be created from scratch—then that is evidence that a second round was 
needed. 

CONCLUSION 

Courts developed the “logical outgrowth” and “fairly apprise” tests to 
determine the permissibility of deviation by final rules from proposals, 
which the APA required to be no more specific than to state “either the 
terms or substance of the proposed rule or a description of the subjects and 
issues involved.” But these tests are inappropriate when Congress requires 
in an agency’s organic statute that a proposal state the text of a proposed 
rule, as they tolerate costs that the more specific requirement was intended 
to avoid. A test tailored to such an organic statute should be developed 
instead. Under such a statute, a “closely resembles” test should be used. 
Under it, if neither the proposed rule nor any alternative proposed rule 
have been published, or if the final rule does not closely resemble the 
proposed rule or an alternative proposed rule, the final rule should be held 
invalid and the agency should be required to publish a revised proposed 
rule for public comment. 

 
 129. See the summary of these techniques in OFF. FED. REG., A GUIDE TO THE RULEMAKING 
PROCESS (2011), www.federalregister.gov/uploads/2011/01/the_rulemaking_process.pdf. 
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ABSTRACT 

Contemporary Second Amendment law, which originated with the 
famous Heller decision (2008) and reached a new peak with Bruen (2022), 
relies on an implicit political theory. This article uncovers and critiques 
that theory. I argue that the Supreme Court’s Second Amendment 
jurisprudence positions interpersonal self-defense, and more generally 
individual response to crime, at the heart of the meaning of American 
citizenship. The paradigmatic citizen for whom state institutions should be 
designed is a self-defender, because, per the Court’s interpretive 
methodology, this is what the American people want. This line of cases 
thus attempts one of the most challenging feats of modern political 
philosophy: squaring popular sovereignty with natural rights, and 
particularly the right to use violence in self-defense. Curiously, however, 
the philosopher who first and most influentially established how self-
defense and popular sovereignty bear on each other, Thomas Hobbes, is 
absent from Second Amendment analyses. The article explains why this 
absence is unfortunate and then rectifies it. 

Ruling that self-defense is a necessary component of the good state 
puts the Second Amendment in Hobbesian terrain. However, while 
Hellerian Second Amendment law might appear to vindicate Hobbes’s 
protoliberal bases for justice, with the necessary adjustments for a 
constitutional democracy, Hobbes does very different things with the same 
ingredients. Hobbes would recognize the conclusions that the Supreme 
Court reaches as exactly those that we ought to overcome. The Second 
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Law Works-in-Progress workshop; and Georgetown’s Fellows-SJD and Summer Faculty workshops. 
Thanks to all the participants for their extremely helpful and thoughtful comments. Thanks also to the 
editors of the BYU Journal of Public Law for their work on this article. Early modern texts are quoted 
with original spelling; all emphases are in the original. 
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Amendment’s self-defense is hierarchical and moralistic: it is a just 
infliction of violence and an individual right to designate fellow citizens 
as criminals. Hobbes’s self-defense is egalitarian and materialistic: it is a 
matter of self-preservation. Hence, for Hobbes, self-defense is neither a 
moral nor a social achievement. It will always have a place in public life, 
but that does not make the presence of self-defense a desirable one. Self-
defense is base, as we are when we are left alone; we contract to no longer 
be left alone. Rather than come naturally and be discarded if they don’t, 
Hobbes thought that peace and sociability require work. 

The article focuses on four critiques of the Supreme Court’s Second 
Amendment that Hobbes helps to flesh out. First, Hobbes conceptualized 
self-defense as directed toward safety, whereas the Supreme Court adopts 
the Lockean view, which links self-defense to autonomy and hence allows 
private appeals to morality to cut through political associations and assert 
themselves by force. Second, Hobbes held an egalitarian understanding of 
political subjectivity, and ascribed corresponding representation and 
protection responsibilities to state institutions. The Heller-Bruen line of 
cases, in contrast, favors a patriarchal order of hierarchy and self-
sufficiency. Third, Hobbes viewed self-defense as natural but unfortunate, 
a right that we have but that should not dictate our everyday lives. The 
phenomenon of mass shootings epitomizes the dangerous repercussions of 
a contrasting cultural script, according to which the ultimate American 
citizen is a self-defender. Fourth, Hobbes linked self-defense and popular 
sovereignty to cultivate a flourishing public life, but the Hellerian Court 
translates this relationship into constitutional fetishism. For the Second 
Amendment Supreme Court, self-defense serves not to bring about a social 
contract but to break one up. 
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I.  INTRODUCTION 

The Supreme Court’s 2022 decision on the Second Amendment, New 
York State Rifle & Pistol Association v. Bruen, cements and expands the 
centrality of self-defense to American public life, which was first posited 
in the seminal 2008 decision of District of Columbia v. Heller. The 
fundamental contribution Bruen makes to Second Amendment law is 
twofold. Substantively, the Bruen Court ruled that the constitutional right 
to keep and bear arms for self-defense purposes extends beyond the home 
and into the public space.1 Methodologically, Bruen established a 
traditionalist test for scrutinizing gun regulation laws.2 Under this test, a 
regulation infringing on the right is constitutional if and only if it is 
historically established. The Court rejected any additional step of means-
ends analysis whereby the logical relationship between the right and the 
regulation is assessed, whether in terms of rationality, proportionality, or 
another measure.3 

While traditionalism is distinct from originalism, the method the Court 
has famously used to interpret the Second Amendment since Heller, both 
are justified by appeal to the notion of popular sovereignty. The people 
have chosen to protect a particular right, enshrined in the constitutional 
 
 1. N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2134 (2022). 
 2. Id. at 2127. 
 3. The outcome in this case was striking down as unconstitutional New York’s “may issue” 
gun licensing regime (as opposed to “shall issue” regimes), which gave officials discretion to issue 
public carry gun licenses pursuant to applicants’ demonstration of a “proper cause” to get such a 
license. 
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text they have adopted, and they have chosen to put only particular 
limitations on it, as gleaned from their subsequent practices. For the 
traditionalist Bruen Court, like the originalist Heller Court as well as the 
major Second Amendment decision in between, McDonald v. Chicago, 
the fate a judicial holding must avoid is to be “judge-empowering.”4 And 
yet in each of these three cases the Court struck down democratically made 
statutes. The Second Amendment Court seeks an elevated sense of “the 
American people.” The text and the history teach it that self-defense plays 
a constitutive role in this elevation and must continue to do so wherever 
American people interact with each other. 

Implicit in any political ideology is an image of the person for whom 
it applies and the values guiding their engagement with their fellows. In 
Kwame Anthony Appiah’s formulation, “the norms of public life are 
defended as making for a good life for people with that moral psychology 
. . . [e.g.,] Hobbes’s fearful rational egoist, Smith’s more sympathetic but 
also self-interested economic man, Bentham’s utility consumer . . . all of 
them are understood as ideal types, not precise descriptions.”5 This is the 
political unit of analysis, a normative construction of natural 
personhood—or “founding myth of self”6—for whom public institutions 
are designed. Who fills this role for the political theory guiding the United 
States, if one exists? I doubt they are to be found in Appiah’s list, which 
goes on to mention “Tocqueville’s man of honor, Rawls’s self-respecting 
person with her moral powers, sense of justice, and conception of the good, 
Nussbaum and Sen’s men and women with their capabilities.”7 From a 
jurisprudential perspective we may offer the reasonable person or the 
Holmesian bad man.8 Other possible alternatives are the homo 
economicus,9 the rugged individual of the frontier,10 perhaps simply the 
white-straight-Christian-man. The Heller line of cases brings to the fore a 

 
 4. District of Columbia v. Heller, 554 U.S. 570, 128 S. Ct. 2783, 2821 (2008); Bruen, 142 S. 
Ct. at 2129 (2022); McDonald v. City of Chicago, 130 S. Ct. 3020, 3079 (2010) (Scalia, J., concurring) 
(originalism is “less subjective because it depends upon a body of evidence susceptible of reasoned 
analysis rather than a variety of vague ethico-political First Principles whose combined conclusion can 
be found to point in any direction the judges favor”). 
 5. KWAME ANTHONY APPIAH, AS IF: IDEALIZATION AND IDEALS 154 (2017). 
 6. James R. Martel, The Radical Promise of Thomas Hobbes: The Road Not Taken in Liberal 
Theory, 4 THEORY & EVENT, no. 2, 2000. 
 7. APPIAH, supra note 5, at 154. 
 8. Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 61 (1897). 
 9. See WENDY BROWN, UNDOING THE DEMOS: NEOLIBERALISM’S STEALTH REVOLUTION 
31–35 (2015). 
 10. See RICHARD SLOTKIN, GUNFIGHTER NATION: THE MYTH OF THE FRONTIER IN 
TWENTIETH-CENTURY AMERICA (1992). 
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new contender, who borrows some elements from each of these 
alternatives: the self-defender. 

The self-defender reaches deeper than Second Amendment law and 
gun culture. This cultural frame of identity manifests ubiquitously, 
resonating like few others in our time. Across demographic and 
ideological divides, Americans invoke self-defense when they strive to 
articulate their rightful place in the public square: in reality11 and in 
fiction;12 from the far right13 to the far left;14 from Christians15 to 
Buddhists;16 from tough-on-crime advocates to abolitionists;17 among 
urban, white, rural, Black,18 and indigenous communities;19 men and 

 
 11. See, e.g., THOMAS GABOR, CONFRONTING GUN VIOLENCE IN AMERICA chs. 9–10 (2016) 
(providing data on gun violence related to self-defense); Mugambi Jouet, Guns, Identity, and 
Nationhood, 5 PALGRAVE COMM. (published online Nov. 5, 2019), 
https://www.nature.com/articles/s41599-019-0349-z#citeas (linking recent data on gun violence in the 
U.S. to its national identity). 
 12. See, e.g., JOKER (Todd Phillips dir., 2019) (film in which an act of self-defense empowers 
the protagonist to form a personal identity and then inspire a collective one, igniting a class war); T. 
C. BOYLE, THE HARDER THEY COME (2015) (novel depicting self-defense as encapsulating all of the 
ills of American hyperindividualism, violence, and xenophobia). 
 13. See, e.g., James Pogue, The Government Is Botching Another Bundy Trial, OUTSIDE (Dec. 
18, 2017), https://www.outsideonline.com/2269531/why-government-keeps-losing-bundy-cases (the 
Bundy family, who engaged in an armed confrontation with the government due to their refusal to pay 
fees for their use of federal land, “brought armed protesters to the ranch in self-defense, because they 
were surrounded by what they feared was a hostile force of government ‘snipers’”). 
 14. See, e.g., JEFFREY SHANTZ, ORGANIZING ANARCHY: ANARCHISM IN ACTION ch. 11 (2020) 
(discussing anarchist self-defense); Angela Mitropoulos, Pro Anti, NEW INQUIRY (Aug. 20, 2017), 
https://thenewinquiry.com/pro-anti/ (“Antifa is indeed a set of self-defense tactics”). 
 15. Symposium: Gun Violence, Gun Rights . . . and God, SYNDICATE (Oct. 2, 2020), 
https://syndicate.network/symposia/philosophy/god-and-guns-in-america. 
 16. LAMA ROD OWENS, LOVE AND RAGE: THE PATH OF LIBERATION THROUGH ANGER 42 
(2020). 
 17. Mariame Kaba, Black Women Punished for Self-Defense Must Be Freed from Their Cages, 
in WE DO THIS ‘TIL WE FREE US: ABOLITIONIST ORGANIZING AND TRANSFORMATIVE JUSTICE 49 
(2021). 
 18. See, e.g., JENNIFER CARLSON, CITIZEN-PROTECTORS: THE EVERYDAY POLITICS OF GUNS 
IN AN AGE OF DECLINE (2015) (an ethnographic study exploring the meanings attached to guns among 
various communities in Michigan). 
 19. See, e.g., John Laidler, Saying No to the Dakota Pipeline, HARV. GAZETTE (Mar. 27, 2017), 
https://news.harvard.edu/gazette/story/2017/03/foes-of-dakota-access-pipeline-explain-issues-cite-
lessons-learned/ (“Self-defense sometimes means putting your body between settlers and their money 
. . . [water protectors are] reminding us of that”); Ann E. Tweedy, “Hostile Indian Tribes . . . Outlaws, 
Wolves, . . . Bears . . . Grizzlies and Things like That?” How the Second Amendment and Supreme 
Court Precedent Target Tribal Self-Defense, 13 U. PA. J. CONST. L. 687 (2011). 
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women;20 LGBT persons;21 people with mental illness;22 state officials;23 
between spouses;24 within the United States, abroad,25 or as a benchmark 
for acceptance into society when moving from there to here.26 Self-defense 
resonates in abstracted spaces too, like cyberspace,27 or the relationship 
between branches of government.28 The COVID-19 pandemic provided 
yet new opportunities for Americans to use self-defense as a justification 
for violence.29 These instances illustrate that self-defense is about the 
identity of the defender as much as it is about the acts of the aggressor; 
individuals and collectives use self-defense to assert who they are. The law 
reflects, legitimates, and expands this phenomenon. 

 
 20. See, e.g., Laura Beth Nielsen, Good Moms with Guns: Individual and Relational Rights in 
the Home, Family, and Society, in GUNS IN LAW 164 (Austin Sarat et al. eds., 2019). 
 21. For instance, a queer progun organization, “pink pistols,” submitted an amicus brief in 
favor of petitioners in Bruen. Brief for The DC Project Foundation, Operation Blazing Sword—Pink 
Pistols, and Jews for the Preservation of Firearms Ownership as Amici Curiae Supporting Petitioners, 
N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022) (No. 20-843), available at 
https://www.supremecourt.gov/DocketPDF/20/20-843/184308/20210719173754323_41068%20pdf 
%20Nightingale.pdf. 
 22. See, e.g., Susan McMahon, Gun Laws and Mental Illness: Ridding the Statutes of Stigma, 
5 U. PA. J.L. & PUB. AFF. 1 (2020) (arguing that mentally ill persons should not be excluded from gun 
possession because such exclusion reinforces harmful stigmas against them). 
 23. See, e.g., Michael Sierra-Arévalo, American Policing and the Danger Imperative, 55 L. & 
SOC’Y REV. 70 (2021); Cynthia Lee, Reforming the Law on Police Use of Deadly Force: De-
Escalation, Preseizure Conduct, and Imperfect Self-Defense, 2018 U. ILL. L. REV. 629. 
 24. See, e.g., Carolyn B. Ramsey, Firearms in the Family, 78 OHIO ST. L.J. 1257 (2017); C. 
D. Christensen, The “True Man” and His Gun: On the Masculine Mystique of Second Amendment 
Jurisprudence, 23 WM. & MARY J. WOMEN & L. 477 (2017); Jeannie Suk, The True Woman: Scenes 
from the Law of Self-Defense, 31 HARV. J.L. & GENDER 237 (2008). 
 25. See, e.g., Teo Armus, A Californian Economist Loves Neoliberalism. When Chileans 
Started Protesting It, He Opened Fire on Them, WASH. POST (Nov. 11, 2019), 
https://www.washingtonpost.com/nation/2019/11/11/john-cobin-chile-shooting-protesters-video (the 
man, who drove his car into a crowd of protesters before opening fire, explained the encounter thus: 
“It was very dangerous, very scary time for me. Thankfully, I had my gun to be able to defend myself”). 
 26. See, e.g., Faiza W. Sayed, Terrorism and the Inherent Right to Self-Defense in Immigration 
Law, 109 CAL. L. REV. 615 (2021) (arguing that asylum should be granted to those who current U.S. 
immigration policies designate as terrorists but were really self-defenders in their countries of origin); 
Pratheepan Gulasekaram, “The People” of the Second Amendment: Citizenship and the Right to Bear 
Arms, 85 N.Y.U. L. REV. 1521 (2010) (arguing that Second Amendment rights should be granted to 
noncitizens). 
 27. See, e.g., Lennon Y.C. Chang et al., Citizen Co-Production of Cyber Security: Self-Help, 
Vigilantes, and Cybercrime, 12 REG. & GOVERNANCE 101 (2018); BENJAMIN WITTES & GABRIELLA 
BLUM, THE FUTURE OF VIOLENCE: ROBOTS AND GERMS, HACKERS AND DRONES ch. 3 (2015). 
 28. S. Cagle Juhan & Greg Rustico, Jurisdiction and Judicial Self-Defense, 165 U. PA. L. REV. 
ONLINE 123 (2017). 
 29. See, e.g., Mihir Zaveri, McDonald’s Employee Is Shot after Store Is Partly Closed for 
Virus, N.Y. TIMES (May 7, 2020), https://www.nytimes.com/2020/05/07/us/oklahoma-mcdonalds-
shooting-coronavirus.html (the shooter’s mother explained that her daughter “had tried to place an 
order and that she was defending herself against employees who attacked her”). 
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The Heller-Bruen line of cases (Hellerian, for short) culminates the 
establishment of self-defense as a tool for arranging American public life: 
articulating who the American is as a public actor.30 This logic pervades 
diverse legal regimes and frames of social epistemology, as I further 
elaborate elsewhere.31 But Second Amendment law, being constitutional 
law, carries the heaviest normative weight and compels the Court to inch 
toward providing a political theory that explains self-defense as a principle 
of governance. The Court’s treatment of the Second Amendment thus 
invites an investigation into the political function of self-defense, 
independent of its moral justification. It invites a further development of a 
strand in self-defense scholarship that understands this doctrine as a site 
of public law.32 That is, as a mechanism for distribution and regulation of 
power, rather than a doctrine governed by interpersonal morality. What 
this strand has yet to articulate is that the relationship is reciprocal: self-
defense might be a constitutive element of institutional design and not just 
an expression thereof. 

In both its substantive and its methodological holdings, Bruen drives 
Heller to its logical conclusions. Bruen continues in the Hellerian path of 
striving to reconcile a “pre-existing” individual right to self-defense with 
a jurisprudential stance that predicates legal validity on the will of the 
people, however expressed. This line of cases thus attempts one of the 
most challenging feats of modern political philosophy: squaring popular 
sovereignty with natural rights, and particularly the right to use violence 
in self-defense. 

 
 30. Lower courts have constructed more varied narratives and complex doctrines around 
Second Amendment questions. Time and again, however, the Supreme Court imposes and reaffirms 
its own vision. Thus, in Bruen, the Court rejected the two-prong test that all federal courts of appeals 
have unanimously adopted (first, identify infringement on a second amendment right; second, 
scrutinize the infringement according to the established levels of scrutiny) in favor of a single-step 
traditionalist test. For this reason, this article employs close readings of Supreme Court Second 
Amendment case law rather than a broader cross-jurisdictional analysis. 
 31. Rafi Reznik, Taking a Break from Self-Defense, 32 S. CAL. INTERDISC. L.J. 19 (2022). 
 32. Varied arguments in this spirit include Addie C. Rolnick, Defending White Space, 40 
CARDOZO L. REV. 1639 (2019); Darrell A.H. Miller, Self-Defense, Defense of Others, and the State, 
80 L. & CONTEMP. PROBS. 85 (2017); Malcolm Thorburn, Justifications, Powers, and Authority, 117 
YALE L.J. 1070 (2008); Suk, supra note 24; Janine Young Kim, The Rhetoric of Self-Defense, 13 
BERKELEY J. CRIM. L. 261 (2008); Dan M. Kahan & Donald Braman, The Self-Defensive Cognition 
of Self-Defense, 45 AM. CRIM. L. REV. 1 (2008); George P. Fletcher, Political Theory and Criminal 
Law, 25 CRIM. JUST. ETHICS 18 (2006); V. F. Nourse, Reconceptualizing Criminal Law Defenses, 151 
U. PA. L. REV. 1691 (2003); Claire Oakes Finkelstein, On the Obligation of the State to Extend a Right 
of Self-Defense to its Citizens, 147 U. PA. L. REV. 1361 (1999) [hereinafter Finkelstein 1999]; 
Benjamin C. Zipursky, Self-Defense, Domination, and the Social Contract, 57 U. PITT. L. REV. 679 
(1996). 
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The interplay between substantive criminal law (the legal location of 
self-defense) and political theory (the basis for ideas about popular 
sovereignty) is a neglected perspective in Second Amendment literature, 
which has focused instead on questions of constitutional doctrine and legal 
history. In modern political theory, the central framework used to ground 
the legitimacy of popular sovereignty is the idea of a social contract. The 
link between self-defense and the social contract has a formidable 
philosophical pedigree, to which Second Amendment jurisprudence 
makes a serious, if regrettable contribution. This article uncovers and 
critiques this contribution. It therefore conjures up the philosopher who 
first and most influentially established how self-defense and the social 
contract bear on each other: Thomas Hobbes. 

Hobbes receives less attention from legal scholars in comparison to 
other thinkers who stand at the center of the Western philosophical 
canon.33 Notwithstanding, jurists have been increasingly turning to 
Hobbes in recent years to make sense of various intersections of criminal 
law, public life, and political authority.34 This Hobbesian revival finds in 
his thought a potent source for critical reflection on—more than a 
resolution of—our perennial insistence that authority and liberty can both 
be satisfied at the same time. 

The Second Amendment is perhaps the richest jurisprudential site in 
which Hobbes may offer a fruitful framework through which to decipher, 
evaluate, and critique legal and political meanings. Curiously though, it 
has been absent from neo-Hobbesian conversations.35 In parallel, Hobbes 
 
 33. Alice Ristroph, Respect and Resistance in Punishment Theory, 97 CAL. L. REV. 601, 605 
(2009) [hereinafter Ristroph, Respect]; ROBIN L. WEST, RE-IMAGINING JUSTICE: PROGRESSIVE 
INTERPRETATIONS OF FORMAL EQUALITY, RIGHTS, AND THE RULE OF LAW 35 (2003). 
 34. See Raff Donelson, The Inherent Problem with Mass Incarceration, 75 OKLA. L. REV. 51 
(2022) (mass incarceration); Teresa M. Bejan, Hobbes Against Hate Speech, BRIT. J. HIST. PHIL. 
(forthcoming, published online Feb. 3, 2022), https://doi.org/10.1080/09608788.2022.2027340 (hate 
speech); Rocio Lorca, Punishing the Poor and the Limits of Legality, 18 L. CULTURE & HUMAN. 424 
(2022) (punishment); SEAN FLEMING, LEVIATHAN ON A LEASH: A THEORY OF STATE RESPONSIBILITY 
(2020) (collective and organizational responsibility); Luke William Hunt, Hobbesian Causation and 
Personal Identity in the History of Criminology, 31 INTELL. HIST. REV. 247 (2021) (criminogenics); 
Henrique Carvalho, Liberty and Insecurity in the Criminal Law: Lessons from Thomas Hobbes, 11 
CRIM. L. & PHIL. 249 (2017) (coercion in criminal justice); Ristroph, Respect, supra note 33 
(procedural safeguards); Raff Donelson, Blacks, Cops, and the State of Nature, 15 OHIO ST. J. CRIM. 
L. 183 (2017) (policing); PETER RAMSAY, THE INSECURITY STATE: VULNERABLE AUTONOMY AND 
THE RIGHT TO SECURITY IN THE CRIMINAL LAW 215–19 (2012) (preventive orders); Robin L. West, 
Law’s Nobility, 17 YALE J.L. & FEMINISM 385, 400–07 (2005) (feminist endorsement of state 
coercion); Claire O. Finkelstein, Self-Defense as a Rational Excuse, 57 U. PITT. L. REV. 621 (1996) 
[hereinafter Finkelstein 1996] (self-defense). 
 35. One exception is Alice Ristroph, The Second Amendment in a Carceral State, 116 NW. U. 
L. REV. 203, 230–35 (2021) (This article tracks some of Ristroph’s interventions though it was largely 
written before hers was published). 



 

317]  On the Place of Self-Defense in Public Life 

325 

has not been taken seriously in Second Amendment conversations, where 
the common assumption is that “the best place to start is with Locke.”36 
Sure enough, Hobbes has been namedropped in Second Amendment 
literature,37 but no systemic appreciation of his theory has been offered in 
this context. Worse yet, most of the existing sporadic invocations of 
Hobbes erroneously assume that his philosophy supports the Hellerian 
reading of the Second Amendment.38 This article fills this vacuum, 
corrects these mistakes, and suggests that Hobbes’s philosophy is a unique 
source for criticizing contemporary interpretation of the Second 
Amendment, precisely because they share key premises and aspirations—
yet ultimately come to opposing conclusions. 

I begin, in Part II, by positioning Bruen’s contributions within the 
jurisprudential narrative of Second Amendment law, focusing on how 
Bruen brings to fruition the Hellerian understanding of the place of self-
defense in public life. Part III turns to Hobbes, explaining how his theory 
situates self-defense in public life, with regard to the state of nature, the 
social contract, and the commonwealth. I then explain, in Part IV, why 
readers of Second Amendment decisions should care about Hobbes. The 
article’s main contributions are in Part V, which offers a Hobbesian 
critique of Hellerian Second Amendment law. I focus on four salient 
issues. First, Hobbes’s materialist conception of self-defense, as opposed 
to the Hellerian centering of autonomy, which allows private appeals to 
morality to cut through political associations and assert themselves by 
force. Second, Hobbes’s egalitarian understanding of political subjectivity 
and the representation and protection responsibilities he accordingly 
ascribes to state institutions; the Heller line of cases instead favors a 
patriarchal order of hierarchy and self-sufficiency. Third, the dangerous 
repercussions of a cultural script that views the American as a self-
defender, epitomized by the phenomenon of mass shootings, and Hobbes’s 
contrasting view of self-defense as natural but unfortunate, which should 
not dictate our everyday lives. Fourth, the link between self-defense and 

 
 36. Steven J. Heyman, Natural Rights and the Second Amendment, 76 CHI.-KENT L. REV. 237, 
241 (2000). 
 37. See, e.g., Boaz Sangero, Heller’s Self-Defense, 13 NEW CRIM. L. REV. 449, 455 (2010); 
David E. Murley, Private Enforcement of the Social Contract: DeShaney and the Second Amendment 
Right to Own Firearms, 36 DUQUESNE L. REV. 15, 41 (1997). 
 38. See Michael Steven Green, Why Protect Private Arms Possession? Nine Theories of the 
Second Amendment, 84 NOTRE DAME L. REV. 131, 151 (2008) (noting that “a number of Second 
Amendment advocates have appealed to such passages in Hobbes as support,” and casting doubt on 
their reasoning; see also text accompanying infra note 231). 
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popular sovereignty, which for Heller translates into constitutional 
fetishism but for Hobbes aims to cultivate a flourishing public life. 

II.  BRUEN ON SELF-DEFENSE IN PUBLIC LIFE 

In this Part, I do not yet delve into all relevant aspects of the Supreme 
Court’s understanding of self-defense in Second Amendment decisions. 
Here, I focus specifically on Bruen’s two aforementioned contributions: 
expanding the right to the means of self-defense from the home to the 
public space and predicating the constitutionality of a law infringing on 
that right on being “consistent with this Nation’s historical tradition of 
firearms regulation.”39 The seeds for both of these holdings already existed 
in previous decisions on the Second Amendment and surrounding regimes. 
Bruen cultivates them, sharpening the place that self-defense occupies in 
the Court’s understanding of the American social compact. 

Bruen put to sleep efforts to constrain post-Heller Second Amendment 
doctrine by appealing to self-defense laws as a “stable basis for the 
home/public distinction.”40 At home, Darrell Miller argued, “the man was 
Leviathan,” but outside of it, “the social compact confers to the 
government a monopoly on legitimate violence . . . a gun is a token that 
the social compact is out of joint.”41 Miller meant this as a warning, but it 
was a legal reality already thanks to Heller, and Bruen makes sure we are 
left without a doubt. 

Heller’s ostensible focus on the home was already misleading in light 
of the prevailing stand-your-ground doctrine at its background. The 
common law Castle Doctrine sets the home as the one exception to the 
duty to retreat in self-defense. In other places, you must try to avoid 
violence by going somewhere else before you may meet a threat with 
force. Most U.S. jurisdictions, however, have opted for stand-your-ground 
rules over retreat rules, not only in the home but in public spaces as well. 
Wherever one has a right to be, one has a right to respond to threat with 
force without making an effort to prevent violent confrontation. This shift 
started with nineteenth century case law and became famous with twenty-
first century legislative acts.42 

 
 39. Bruen, 142 S. Ct. at 2126. 
 40. Eric Ruben, An Unstable Core: Self-Defense and the Second Amendment, 108 CAL. L. REV. 
63, 78 (2020). 
 41. Darrell A.H. Miller, Guns as Smut: Defending the Home-Bound Second Amendment, 109 
COLUM. L. REV. 1278, 1306–08 (2009) [hereinafter Miller, Guns as Smut]. 
 42. See Cynthia V. Ward, “Stand Your Ground” and Self-Defense, 42 AM. J. CRIM. L. 89, 94 
(2015). 
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Despite historical and philological proximities between arms and 
armor,43 a gun is not a shield. The Castle Doctrine justifies aggressive 
action only after the defensive measure—the walls of the home—has 
failed.44 Read in tandem with stand-your-ground rules, Heller normalized 
aggression and facilitated its taking over the defensive as default. Not only 
is the agent standing their ground provided with the most effective means 
of lethality, but the carrying of guns feeds the notion that danger awaits, 
and hence legitimates proactive, preemptive defense against it. Bruen only 
renders this explicit, ruling that Second Amendment rights apply in public 
because they are needed wherever there is risk of confrontation.45 The 
Court’s view of the public as a space where danger awaits tracks the views 
of majorities of Americans of all ideological and geographical stripes. 
Americans almost always think that crime is on the rise,46 and fear of crime 
has motivated voting with unparalleled potency since the 1960s,47 but also 
long before that.48 In the American mind, to be out is to be vulnerable: 
“fear of crime . . . has been written into our common sense and the routines 
of our everyday life.”49 Under this light, the self-defender as a paradigm 

 
 43. Bruen, 142 S. Ct. at 2140. 
 44. The underlying conception of defensiveness here is still patriarchal. For domestic violence 
victims, the walls of the home do not shield from violence but enable it. See Susan P. Liebell, Sensitive 
Places?: How Gender Unmasks the Myth of Originalism in District of Columbia v. Heller, 53 POLITY 
207 (2021); Ramsey, supra note 24; Christensen, supra note 24; Suk, supra note 24. 
 45. Already in 2020, the Court denied certiorari in a challenge to a licensing regime similar to 
the one the Court struck down in Bruen. In dissent, Justice Thomas, joined by Justice Kavanagh, 
opined that “[c]onfrontations, of course, often occur outside the home. Thus, the right to carry arms 
for self-defense inherently includes the right to carry in public.” Rogers v. Grewal, 140 S. Ct. 1865, 
1868 (2020) (denial of certiorari) (Thomas, J., dissenting) (internal citations omitted); see also Ruben, 
supra note 40, at 79–80. 
 46. Since 1972, Gallup polls have included the following question: “Is there more crime in 
your area than there was a year ago, or less?” In the vast majority of polls, “more” is the most popular 
answer, often by a large margin. GALLUP, CRIME, https://news.gallup.com/poll/1603/crime.aspx (last 
visited Aug. 8, 2022). 
 47. JONATHAN SIMON, GOVERNING THROUGH CRIME: HOW THE WAR ON CRIME 
TRANSFORMED AMERICAN DEMOCRACY AND CREATED A CULTURE OF FEAR ch. 3 (2007). Recent 
examples in left-leaning jurisdictions include the recall of Attorney General Boudin in San Francisco, 
due to concerns that crime was on the rise, and the election of Mayor Adams in New York City, who 
ran on a tough-on-crime platform, both occurred in 2022. 
 48. Richard Maxwell Brown, Historical Patterns of American Violence, in VIOLENCE IN 
AMERICA: HISTORICAL & COMPARATIVE PATTERNS 19, 29 (Hugh Davis Graham & Ted Robert Gurr 
eds., 1979) (“The threatening presence of the criminal and the disorderly in American life has incurred 
the violent riposte of the forces of law and order, ranging from the police and associated legal bodies 
to lynch mobs, vigilantes, and related extralegal groups”). 
 49. DAVID GARLAND, THE CULTURE OF CONTROL: CRIME AND SOCIAL ORDER IN 
CONTEMPORARY SOCIETY 163 (2001). 
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of political subjectivity is just the flip-side of a stronger candidate not 
mentioned earlier—the victim.50 

The Supreme Court holds fear of crime in one hand and in the other it 
holds a portrait of America as home of the brave. It juggles them by 
conflating the home and the body: if the home is a relatively safe haven, 
then we need to take it with us wherever we go. The feminist insight that 
the personal is the political is thus turned on its head. Feminists have long 
claimed that it is a mistake to think of the home as a private sphere from 
which the state is absent, because power relations in the home reproduce 
power relations outside of it, and so we need to think of the home as a 
political space. The Bruen Court, building on stand-your-ground 
doctrine,51 agrees that the private/public distinction is bunk. But it moves 
in the opposite direction. Instead of inviting politics (typically in the form 
of a welfare state) into the home, it erodes the public sphere by treating 
every place as if it is a private home, part of the realm of the individual 
sovereign as head of household. 

In this environment, personal use of guns must be dissociated from 
blame and associated instead with responsibility. Writing for the Court, 
Justice Thomas takes pains throughout his opinion in Bruen to establish 
these links. Thus, the Court acknowledges a common law history of 
regulating public carry of firearms for public safety purposes. However, it 
insists that the fear that such carriage would “terrify the people” was not 
inherent in the presence or visibility of weapons but rather necessitated 
mens rea: an intent to cause terror and breach the peace. Per Bruen, the 
dangers that guns present to the public are independent of sociopolitical 
conditions and hinge exclusively on a “wicked purpose” of the weapons’ 
bearer.52 Whether you live in the Stuarts’ England or in Trump’s United 
States, so long as responsible individuals are the ones with guns, you are 
safe. Criminals invade and violate other people’s homes and bodies, but 
law-abiding citizens protect them. 

As with the home/public distinction, Bruen’s linkage between 
firearms and blameworthiness follows existing case law. One precursor is 
the 1994 case Staples v. U.S, which dealt with regulatory offenses in the 
context of firearm registration. Staples held that owning a semiautomatic 
assault rifle is not the type of conduct that ought to signal to its doer any 

 
 50. SIMON, supra note 47, at 75 (“Crime victims are in a real sense the representative subjects 
of our time”); ALYSON COLE, THE CULT OF TRUE VICTIMHOOD (2007) (discussing the forms of social 
and political capital generated by claims to victimhood). 
 51. See Suk, supra note 24, at 259–64. 
 52. Bruen, 142 S. Ct. at 2142–45. 
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positive obligation to ascertain its registry requirements.53 Again writing 
for the Court, Justice Thomas noted that “[g]uns in general are not 
‘deleterious devices . . .’ that put their owners on notice that they stand ‘in 
responsible relation to a public danger’ . . . that an item is ‘dangerous,’ in 
some general sense, does not necessarily suggest . . . that it is not also 
entirely innocent.”54 The opinion marks the social cognitive baseline for 
what counts as abnormally dangerous. In doing so, Staples foreran Second 
Amendment decisions, picking a side on this front of the culture wars: 
“forcefully, even gleefully, Justice Thomas argues from the standpoint of 
the American gun culture,” as David Luban writes, adding that the opinion 
establishes the “normality, or even normativity” of gun ownership.55 Per 
the Staples Court, immersion in the gun culture blocks any awareness that 
guns are anything but “licit and blameless.”56 The mens rea requirement 
of the offense, failure to duly register the weapon, is not met—the offender 
is excused—unless the government proactively makes it known.57 

Bruen imputes the same social cognition of contemporary American 
gun culture centuries back and oceans away. Here its methodological 
contribution comes into play. For alongside the empirical question of how 
social epistemology shapes our understandings of reality, the texts we 
read, and the data we analyze,58 there is also the normative question of 
whether the law ought to express and rationalize our culture uncritically.59 
The Bruen Court’s merger of originalism and traditionalism answers in the 
affirmative. 

 
 53. Staples v. U.S., 511 U.S. 600 (1994); see David Luban, The Publicity of Law and the 
Regulatory State, 10 J. POL. PHIL. 296, 304 n.21 (2002). 
 54. Staples, 511 U.S. at 610–13 (internal citations omitted). 
 55. Luban, supra note 53, at 306. 
 56. Staples, 511 U.S. at 613. 
 57. Luban, supra note 53, at 308 (arguing that Staples establishes a cultural defense, which is 
usually considered an excuse defense, unlike self-defense which is usually considered a justification 
defense). 
 58. For instance, what we find analogous to what. Bruen discusses many historical gun 
regulations that, if found to be sufficiently analogous to the one under review, might render it 
historically rooted; but no individual nor aggregate set of regulatory regimes is satisfactory. See Bruen, 
142 S. Ct. at 2149 (Breyer, J., dissenting); Peter Salib & Guha Krishnamurthi, Gun Rights (Still) Aren’t 
Trumps, DUKE CTR. FIREARMS L., SECOND THOUGHTS BLOG (July 21, 2022), 
https://firearmslaw.duke.edu/2022/07/gun-rights-still-arent-trumps (arguing that Bruen’s “highly fact-
specific approach to analogizing simply cannot work”). Already in Staples, Justice Stevens 
complained in his dissent that the Court “reaches the rather surprising conclusion that guns are more 
analogous to food stamps than to hand grenades.” Staples, 511 U.S. at 631 (Stevens, J., dissenting). 
 59. I put to one side here the possibility that the majority Justices in Bruen act in bad faith. 
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Heller is well-known as a triumph of public meaning originalism.60 
Writing for the Court, Justice Scalia conducted an empirical foray into 
fixed semantic meanings, to discern the binding meaning of the text as it 
was originally understood. The Court focused on the “operative” clause 
(“the right of the people to keep and bear arms, shall not be infringed”) 
that follows the “prefatory” one (“A well regulated militia, being 
necessary to the security of a free state”). It concluded that the “people” 
whose rights are protected are individuals, “all members of the political 
community,”61 and that the purpose for which they can use firearms is 
protection against threats to their personal safety “in case of 
confrontation,” not limited to the militia context.62 Per Heller, the Second 
Amendment protects a prepolitical right to “self-preservation” that the 
Constitution did not create but merely codified.63 

That the Second Amendment protects a “pre-existing” right can be 
understood either logically or chronologically. Second Amendment 
decisions emphasize both at the same time. Logically, self-defense is 
highlighted as a natural right that predates “all government.”64 
Chronologically, the right to have guns is “rooted in the traditions and 
conscience of our people as to be ranked as fundamental.”65 In this latter 
sense, “pre-existing” is not timeless but contingent. It means that the right 
was codified by the English prior to the United States gaining 
independence, and underwent a series of transitive relations, finally 
landing in the American Constitution.66 Up until that last codification, the 
scope of the right was subject to dynamic, evolutionary updating via 
judicial interpretation at common law. But this process loses democratic 
legitimacy once ratification takes place and formally details the necessary 
procedure for amending the Constitution.67 

 
 60. Sanford Levinson, Why Didn’t the Supreme Court Take My Advice in the Heller Case? 
Some Speculative Responses to an Egocentric Question, 60 HASTINGS L.J. 1491, 1501 (2009); Reva 
Siegel, Dead or Alive: Originalism as Popular Constitutionalism in Heller, 122 HARV. L. REV. 191, 
191 n.5 and accompanying text (2008). 
 61. Heller, 128 S. Ct. at 2790. 
 62. Id. at 2797. 
 63. Id. at 2793, 2797, 2808, 2810, 2817. 
 64. Id. at 2809; McDonald, 130 S. Ct. at 3079 (Thomas, J., concurring) (arguing that the entire 
Bill of Rights is prepolitical; a strange proposition, since these rights have little meaning outside of 
person-government relationships). 
 65. McDonald, 130 S. Ct. at 3032 (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)); 
see also id. at 3050, 3055–56 (Scalia, J., concurring) (emphasizing that the Court’s interpretive theory 
is grounded in American tradition). 
 66. See Bruen, 142 S. Ct. at 2127. 
 67. Id. at 2136 (“the common law, of course, developed over time”); Rogers, 140 S. Ct. at 
1869–71 (Thomas, J., dissenting) (making same point). Justice Scalia was overtly suspicious of the 
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There is thus an inherent tension between the idea of a natural right 
and originalist methodology as the Second Amendment’s Supreme Court 
applies it.68 While scholars have offered various justifications for 
originalism, such as virtue ethics,69 natural rights,70 linguistics,71 and 
positivism,72 the Court’s justification is political: originalism is correct 
because it solves the countermajoritarian difficulty and vindicates the 
democratically legitimate choices that express the will of the people.73 
Hence, it looks not to natural moral truths but to the moment of consent to 
semantic meanings. If self-defense is protected for being a natural right, 
its validity must be independent of our choices; if, on the other hand, it is 
protected for its contingent role in our scheme of government, a theory of 
natural morality may explain the right’s inclusion but plays no part in its 
validity. Traditionalism salvages the Court from this paradox by inserting 
an element of historical determinism: original meaning is elucidated by 
ensuing traditions, which, in turn, ensure that the best possible order 
emerges from our choices.74 

This perspective might make some sense of the prudential caveats 
included in Heller, contra both its natural right and its originalist 
aspirations, which would frame the ensuing litigation battles. Stressing 
that the right is not unlimited, the Court excluded from the scope of the 
right certain categories of people, e.g., “felons and the mentally ill”; 
certain “sensitive places,” such as schools and government buildings; and 
certain types of guns: “dangerous and unusual” as opposed to those 

 
legitimacy of common law adjudication in a constitutional regime. See Antonin Scalia, Common-Law 
Courts in a Civil-Law System: The Role of United States Federal Courts in Interpreting the 
Constitution and Laws, in A MATTER OF INTERPRETATION 3 (Amy Gutman ed., 1997); but cf. 
Bernadette Meyler, Towards a Common Law Originalism, 59 STAN. L. REV. 551 (2006) (critiquing 
originalists’ understanding of common law adjudication and discussing different approaches to 
continuity and change of the common law). 
 68. See Miller, Guns as Smut, supra note 41, at 1322–23 (arguing that Heller collapses natural 
law and affirmative acts of government as the sources for the Second Amendment right). 
 69. See LEE J. STRANG, ORIGINALISM’S PROMISE: A NATURAL LAW ACCOUNT OF THE 
AMERICAN CONSTITUTION (2019). 
 70. See RANDY E. BARNETT, RESTORING THE LOST CONSTITUTION (2004). 
 71. See Lawrence B. Solum, The Fixation Thesis: The Role of Historical Fact in Original 
Meaning, 91 NOTRE DAME L. REV. 1 (2015). 
 72. See William Baude, Is Originalism Our Law?, 115 COLUM. L. REV. 2349 (2015). 
 73. See KEITH E. WHITTINGTON, CONSTITUTIONAL INTERPRETATION: TEXTUAL MEANING, 
ORIGINAL INTENT, AND JUDICIAL REVIEW ch. 5 (1999). On the gaps and tensions between judicial and 
academic originalisms, see Lawrence B. Solum, Originalism versus Living Constitutionalism: The 
Conceptual Structure of the Great Debate, 113 NW. U. L. REV. 1243 (2019). 
 74. See Randy Barnett, The Intersection of Natural Rights and Positive Constitutional Law, 25 
CONN. L. REV. 853 (1993); James Q. Whitman, Why Did the Revolutionary Lawyers Confuse Custom 
and Reason?, 58 U. CHI. L. REV. 1321 (1991). 
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“chosen by American society.”75 The latter ostensibly precludes the 
former, reminiscent of Justice Scalia’s interpretation of the Eighth 
Amendment—if a punishment has been commonly used it cannot be cruel 
and unusual76—though a major difference is that the state establishes 
which punishments are “usual,” but the market establishes which weapons 
are.77 Bruen urges “unqualified deference” to the traditions that yield gun 
popularity as expressed by choosing products, not representatives.78 

These exclusions were justified in Heller for being “longstanding.”79 
Bruen inquires whether there is such a longstanding tradition as regards 
New York’s requirement that applicants for public carry gun licenses 
demonstrate a proper cause before being issued one. The history it surveys 
stretches from the fourteenth to the twenty-first centuries, yet the Court 
claims allegiance to the originalist methodology: meaning is fixed in time 
and expressed in text, and earlier and later sources only help to understand 
it.80 If this is the case, however, it cannot matter whether a particular 
regulation is longstanding or not. Bruen takes Heller’s hint and diverges 
from originalism in scrutinizing a regulation based on whether it is a “well-
established,” “longstanding,” “enduring American tradition.”81 This test 
belies any claim that meaning is fixed to a specific point in time, but it is 
consistent with originalism in establishing a constitutionality test that, 
taken on its merits, is concerned exclusively with the is and denies the 

 
 75. Heller, 128 S. Ct. at 2817. 
 76. Harmelin v. Michigan, 501 U.S. 957, 111 S. Ct. 2680, 2701 (1991) (“Severe, mandatory 
penalties may be cruel, but they are not unusual in the constitutional sense, having been employed in 
various forms throughout our Nation’s history”). 
 77. Cody J. Jacobs, End the Popularity Contest: A Proposal for Second Amendment “Type of 
Weapon” Analysis, 83 TENN. L. REV. 231, 265–75 (2015) (explaining how commercial firearm brands 
can manipulate consumer choice, e.g., by manufacturing particular guns and marketing them more 
aggressively than others). The relationship between state and market is never dichotomous. Gun 
popularity is also affected by local statutes and litigation strategies that may limit or expand 
availability and influence consumer choice of weaponry. See Jacob D. Charles, Securing Gun Rights 
by Statutes: The Right to Keep and Bear Arms Outside the Constitution, 120 MICH. L. REV. 581, 634 
(2022). 
 78. Bruen, 142 S. Ct. at 2131. Bruen thus positions itself as judicially conservative 
(deferential), economically conservative (market-oriented), and socially conservative (respecting 
tradition). 
 79. Heller, 128 S. Ct. at 2816. Some commentators claim that originalism “goes out the 
window at this point.” Levinson, supra note 60, at 1502. Others justify the passage as a matter of 
construction rather than interpretation, retaining originalist integrity. Lawrence B. Solum, District of 
Columbia v. Heller and Originalism, 103 NW. U. L. REV. 923, 972–73 (2009). 
 80. Bruen, 142 S. Ct. at 2137 (“to the extent later history contradicts what the text says, the 
text controls”). Justice Barrett adds in her concurrence that “the Court does not conclusively determine 
the manner and circumstances in which post-ratification practice may bear on the original meaning of 
the Constitution.” Id. at 2162. 
 81. Id. at 2133, 2139, 2154 (respectively). 
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relevance of the ought. As the Court finds that Americans have always 
been allowed to take guns with them everywhere they go, no logical or 
context-sensitive assessment of New York’s licensing regime can cabin 
that right.82 

The Court’s interpretive attitude submits that no matter the social cost 
or the normatively troubling content of being who we are—that’s what we 
defend, whoever that might be. Since individual self-defense is a central 
component of who the American is, Second Amendment law invites 
scrutiny not only from constitutional law theory but from criminal law 
theory too. From this angle, the Court is in line with recent calls to view 
the criminal law as reflective but not constitutive of culture. A 
contemporary proponent of this approach is Joshua Kleinfeld, who draws 
on the counter-enlightenment historical school of jurisprudence to claim 
that the criminal law ought to “valorize the ethical life extant in a 
culture.”83 This romanticist school of thought assumes a homogenous, 
coherent national culture that expresses itself in the customs and practices 
of its people. The stuff of law is, therefore, not authoritative texts that are 
a product of choice, but a dynamic process of collective daily life.84 
Kleinfeld’s corresponding vision of the criminal law assumes a collective 
ethical life that is both cohesive and worth preserving. If this is the case, 
the criminal law’s function is to sustain—rather than explain, critique, or 
transform—society’s way of life and ethical language, to express the ethos 
of the American polity.85 Punishing and thereby condemning deviations 
from the existing ethical project fortifies it and its members, thereby 
setting the cultivation of solidarity as the criminal law’s central goal.86 

 
 82. The Court’s chosen methodology forces it to resort to gross overstatements, such that 
despite its discussions of many and widespread analogous prohibitions it must deny doubt rather than 
resolve it, and conclude that “there is little evidence of an early American practice of regulating public 
carry by the general public,” id. at 37, there is a “consensus” that public carry prohibition was “beyond 
the constitutional pale in antebellum America,” id. at 46, and there is “no doubt” about the public 
understanding of the Second Amendment, id. at 11. It is hard to see how any reader familiar with the 
huge volume of dissents, amici briefs, and historical scholarship challenging the majority’s 
conclusions, could agree that there is “no doubt,” even if one agrees with the Court about the final 
result. For a thorough critique of Bruen’s historical methodology, see Michael L. Smith, Historical 
Tradition: A Vague, Overconfident, and Malleable Approach to Constitutional Law, 88 BROOK. L. 
REV. (forthcoming 2023), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4187143. 
 83. Joshua Kleinfeld, Reconstructivism: The Place of Criminal Law in Ethical Life, 129 HARV. 
L. REV. 1485, 1549 (2016). 
 84. See Menachem Mautner, Three Approaches to Law and Culture, 96 CORNELL L. REV. 839, 
845–47 (2011). 
 85. PHILIP BOBBIT, CONSTITUTIONAL FATE: THEORY OF THE CONSTITUTION 93–95 (1982). 
 86. Kleinfeld, supra note 83, at 1492. 
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Hellerian Second Amendment law, moving from punishment to self-
defense, exposes a basic tension in this scheme: what if solidarity is 
fundamentally at odds with the ethical language at play in the United 
States, which rather valorizes atomism, self-sufficiency, or patriarchy? If 
self-interested individualism best characterizes the masses’ wants and 
wonts,87 then a challenge arises to Kleinfeld’s assertion that “the problem 
in American criminal law today is not how Americans live; it is the way 
our criminal law lacks respect for how we live.”88 We might not like what 
we find at the bottom of contemporary American ethical life, or there 
might be no single coherent social articulation of it, let alone a prelegal 
articulation.89 

If there is not one but many recognitional communities,90 it is 
incumbent on the interpreter of the culture to make a normative choice 
about which discourse to promote—that is, to construe law as constituting, 
not just reflecting culture. The Heller and Bruen Courts are aware of this, 
and hence only walk so far with Kleinfeld and the historical school. On 
the one hand, the Court understands law as a product of choice, cemented 
by formal procedures: the meaning of a legal edict is a settled fact fixed to 
the time of its democratic promulgation. This runs directly against the 
historical school’s contention that law, like language, is organic and 
dynamic and evolves on the streets rather than in any particular deciding 
forum. On the other hand, the Court also makes room for a spontaneously 
emerging legal order,91 when adjudicating the legality of gun regulations 
such as licensing regimes and types of guns. Thus, Bruen acknowledges 
some weapons are offensive just by virtue of their carriage, but which ones 
are is contingent: the category of guns deemed socially acceptable ever 

 
 87. Jeffrie G. Murphy, Marxism and Retribution, 2 PHIL. & PUB. AFF. 217, 239 (1973) (arguing 
that the conditions for applying a social contract-based retributive system of punishment do not exist 
in our hypercapitalist society, which enshrines greed and selfishness while unfairly distributing 
opportunities to achieve them: “There is something perverse in applying principles that presuppose a 
sense of community in a society which is structured to destroy genuine community”). 
 88. Kleinfeld, supra note 83, at 1550. 
 89. Mautner, supra note 84, at 852 (“law, by its participation in the constitution of culture, also 
participates in the creation of the mind categories through which individuals perceive the social 
relations in which they take part—i.e., their status vis-à-vis other individuals, what others are entitled 
to do to them, what they are entitled to do to others, and the self-perceived identities of individuals 
and groups”); Austin Sarat & Thomas R. Kearns, The Cultural Lives of Law, in LAW IN THE DOMAINS 
OF CULTURE 1, 10 (Austin Sarat & Thomas R. Kearns eds., 1998) (making same point). 
 90. Matthew D. Adler, Popular Constitutionalism and the Rule of Recognition: Whose 
Practices Ground U.S. Law?, 100 NW. U. L. REV. 719, 747 (2006). 
 91. I use the Hayekian term of spontaneous order—see generally FRIEDRICH A. HAYEK, LAW, 
LEGISLATION AND LIBERTY (1973)—because this “spontaneity” is a delegation of law-making to 
market forces. Supra notes 75–78 and accompanying text. 



 

317]  On the Place of Self-Defense in Public Life 

335 

grows.92 Here the Court allocates the prerogative of designing legal 
arrangements to particular subcultures, which use legal institutions 
instrumentally to exert control over others. The dominant group triumphs 
in a particular social conflict by imposing their own social cognition as 
representative of the entire populace, and by predicating legality on a 
discernment of existing tradition, which enhances their hegemonic 
normative power.93 

Clearly, the historical context of Second-Amendment litigations is no 
less informative than that of the constitutional provision itself. In the 
decades preceding Heller, political conservatives flagged firearm 
possession as a core element of traditional American identity coming 
under attack94 and, in parallel with fear of crime taking over American 
politics, began justifying the right by appeal to personal self-defense.95 
Originalism rose in the same period, valorized by the same portion of the 
population. The conservative-libertarian backlash to the civil rights 
movement, legal liberalism, and the Great Society pushed gun ownership 
to the fore of the “culture wars” and the Second Amendment to the fore of 
legal debate.96 Tracking older historical patterns, growing social diversity 
and shrinking gaps between classes—which are keenly felt not at home 
but in public—lead the socially strong to deem themselves physically 

 
 92. Bruen, 142 S. Ct. at 2132 (2022) (“even though the Second Amendment’s definition of 
‘arms’ is fixed according to its historical understanding, that general definition covers modern 
instruments that facilitate armed self-defense”); id. at 2143 (even if handguns were considered 
dangerous and unusual in the 1600s, they are not considered thus today); Caetano v. Massachusetts, 
136 S. Ct. 1027, 1027–28 (2016) (Per Curiam) (ruling that “stun guns” are protected by the Second 
Amendment, clarifying that the standard for “dangerous and unusual” weapons is not constrained by 
whether a weapon was in existence at the time of the Founding). Theoretically, this process might 
work in the other direction as well. See Jacob D. Charles, Defeasible Second Amendment Rights: 
Conceptualizing Gun Laws that Dispossess Prohibited Persons, 83 L. & CONTEMP. PROBS. 53, 59 
(2020) (“some arms that would have been ‘out’ several decades ago may be ‘in’ now. The reverse 
could also be true”). 
 93. Mautner, supra note 84, at 850; Paul W. Kahn, Freedom, Autonomy, and the Cultural Study 
of Law, 13 YALE J.L. & HUMAN. 141, 149–50 (2001). 
 94. Often quoted in this context is the actor and activist who served as president of the NRA, 
Charlton Heston. See Siegel, supra note 60, at 231–36; Jamal Greene, Guns, Originalism, and Cultural 
Cognition, 13 U. PA. J. CONST. L. 511, 525–26 (2010); Green, supra note 38, at 159. 
 95. David Yamane, Sebastian L. Ivory & Paul Yamane, The Rise of Self-Defense in Gun 
Advertising: The American Rifleman, 1918-2017, in GUN STUDIES: INTERDISCIPLINARY APPROACHES 
TO POLITICS, POLICY, AND PRACTICE 9, 17–22 (Jennifer Carlson, Kristin A. Goss & Harel Shapira 
eds., 2018). 
 96. Siegel, supra note 60. Advocates for gun regulation now similarly read into this issue 
myriad values and interests beyond bodily integrity, including speech, religion, and assembly. See 
Reva B. Siegel & Joseph Blocher, Why Regulate Guns?, 48 J.L. MED. & ETHICS 11 (2020). 



 

BYU Journal of Public Law  [Vol. 37 

336 

weak and therefore to take special interest in self-defense.97 This cultural 
process yielded Heller and progressed naturally into Bruen’s traditionalist 
methodology and public carry normalization: “the Second Amendment 
has become an individual right-protecting provision that the Supreme 
Court must respect as such.”98 

Hellerian Second Amendment doctrine, which reached a new peak 
with Bruen, may be historically contingent and empirically driven, but that 
does not diminish the amount or vigor of normative offerings it invites us 
to unpack. This article argues that the philosophy of Thomas Hobbes is 
especially useful for this task. 

III.  HOBBES ON SELF-DEFENSE IN PUBLIC LIFE 

The Second Amendment Supreme Court shares with Hobbes the basic 
idea that self-defense is “a necessary feature of a legitimate political 
order.”99 To unpack this relationship in Hobbes, let us follow the 
Hobbesian subject “chronologically”: from the state of nature, through the 
covenant and into a civil order. The general ideas surrounding this 
trajectory, introduced into modern philosophy by Hobbes and 
subsequently modified by many others, from Locke to Rawls and 
beyond,100 are both well-known and subject to centuries of interpretation. 
Our focus will therefore be narrow, placed on the role of self-defense in 
the three stages of the scheme: the state of nature, the social contract, and 
the commonwealth. 

A.  Alas, Self-Defense 

In the Hobbesian state of nature, where no political authority exists 
and no positive law governs, it is morally permissible for persons to do 
whatever they deem conducive to their self-preservation. More 
specifically, they are legitimate in their efforts to protect their safety and 

 
 97. EMELYNE GODFREY, MASCULINITY, CRIME AND SELF-DEFENCE IN VICTORIAN 
LITERATURE 3–4 (2011) (describing the growing fascination with self-defense among upper classes 
in Victorian England with the rise of the metropolitan city). 
 98. Greene, supra note 94, at 523. 
 99. Claire Finkelstein, A Puzzle about Hobbes on Self-Defense, 82 PAC. PHIL. Q. 332, 332 
(2001) [hereinafter Finkelstein 2001]; see also Finkelstein 1999, supra note 32. 
 100. See KATRINA FORRESTER, IN THE SHADOW OF JUSTICE: POSTWAR LIBERALISM AND THE 
REMAKING OF POLITICAL PHILOSOPHY (2019) (describing how Rawls almost single-handedly 
transformed the vocabulary of late twentieth century political philosophy, owing, inter alia, to his 
revitalization of contractualism). 
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security by whichever means available,101 since the worst impediment to 
the fulfillment of their interests—death—is always looming.102 Absent a 
sovereign, self-preservation cannot assume any robust substantive content, 
because all are constantly under physical threat and in a state of war.103 
This is also a state of equality, since all are equal in their ability to cause 
pain and death to others and in their fear of being the victims of such 
actions, brought about with the help of force or wits. 

While equal vulnerability is the first law of nature,104 self-defense is 
the first right of nature105: “every man may preserve his own life and limbs, 
with all the power he hath.”106 To ward off threats and attacks, persons 
judge what steps are necessary subjectively, without presuming neutrality 
and impartiality, i.e., without presuming to adhere to universally 
applicable moral imperatives. This judgment rather hinges on where the 
self stands vis-à-vis the other, one’s own perception of real and potential 
power relations.107 In light of this radical equality between persons who 
enjoy absolute freedom to act,108 the natural right to self-preservation 
encompasses not only defensive actions but ones of an unequivocally 
aggressive nature as well—preemptive, invasive, acquisitive, offensive.109 
Rights to use others for one’s benefit, with oneself as the sole, and 
legitimate, judge of their necessity.110 As opposed to natural laws, which 
are logical principles that entail a prescription of an ought, natural rights 
merely indicate what people can freely and blamelessly choose to do, 
without implying any obligation to act on anyone else’s part.111 Hobbesian 
rights are not Hohfeldian claim-rights: they incur no correlative duties to 

 
 101. THOMAS HOBBES, LEVIATHAN 190 (C. B. Macpherson ed., 1985) (1651) [hereinafter 
LEVIATHAN]; see, e.g., ELEANOR CURRAN, RECLAIMING THE RIGHTS OF THE HOBBESIAN SUBJECT 
103 (2007); RICHARD TUCK, HOBBES 58–59 (1989). 
 102. QUENTIN SKINNER, HOBBES AND REPUBLICAN LIBERTY 93 (2008); TUCK, supra note 101, 
at 59; see also infra note 169 and accompanying text (on the centrality of fear for life). 
 103. CURRAN, supra note 101, at 105. 
 104. LEVIATHAN, supra note 101, at 189–90. 
 105. RICHARD TUCK, NATURAL RIGHTS THEORIES 120 (1979). 
 106. Thomas Hobbes, The Elements of Law, in THREE-TEXT EDITION OF THOMAS HOBBES’S 
POLITICAL THEORY 136 (Deborah Baumgold ed., 2017); see TUCK, supra note 101, at 60. 
 107. Jeremy Waldron, Self-Defense: Agent-Neutral and Agent-Relative Accounts, 88 CAL. L. 
REV. 711 (2000). 
 108. Murray Forsyth, Hobbes’ Contractarianism: A Comparative Analysis, in THE SOCIAL 
CONTRACT FROM HOBBES TO RAWLS 35, 37–38 (David Boucher & Paul Kelly eds., 1994). 
 109. CURRAN, supra note 101, at 156–57; Ristroph, Respect, supra note 33, at 607; Susanne 
Sreedhar, Defending the Hobbesian Right of Self-Defense, 36 POL. THEORY 781, 799 (2008). 
 110. CURRAN, supra note 101; Ristroph, Respect, supra note 33. 
 111. LEVIATHAN, supra note 101, at 189; TUCK, supra note 101, at 62–63; CURRAN, supra note 
101, at 106. 



 

BYU Journal of Public Law  [Vol. 37 

338 

ensure they are respected.112 As opposed to prevailing conceptions 
today—that having a right means others must not interfere with the acts 
the right entitles its holder to perform—multiple Hobbesian agents may 
have an equal right to the very same thing at the very same time. 

Hobbes famously defined people’s lives in the state of nature as 
“nasty, brutish, and short”; slightly less famous but no less telling are the 
preceding two adjectives: “solitary, poore.”113 Absolute freedom of the 
kind we enjoy as natural beings is thus not exactly something we 
“enjoy.”114 It is awful. We want to leave it behind, become social, and end 
war and lawlessness along with the violence and misery they entail. We 
want and we can create a better reality for ourselves than what nature has 
in store. Sociability, in Hobbes’s sharp break with the Aristotelian 
tradition, does not come naturally: we have to work to make it happen.115 
Once we enter civilization, our being “among but not with others” would 
be ameliorated (though not eradicated).116 In Hobbes’s language, this 
requires doing with rights an act that to modern ears sounds a lot like what 
we might do with guns: lay them down. Indeed, the second law of nature, 
per Hobbes, is that one “be willing, when others are so too, as farre-forth, 
as for Peace, and defence of himselfe he shall think it necessary, to lay 
down this right to all things.”117 Natural rights thus belong in nature, not 
in civilization. Instances in which we will need to invoke our natural rights 
within civil society do occur, but each of them is a cause for worry. 

People’s first priority is preserving life and limb, and hence the choice 
between stable peace and chaotic war ought to be clear.118 Hobbes’s is a 
philosophy of peace and security, but how can they be achieved? The 
second law of nature presents a prisoner’s dilemma—no one has incentive 
to be the first to lay down their rights, even if all recognize that giving up 
their equally valid claim to the use of force would enhance their 
prospects.119 Here the social contract enters the picture. As we will 

 
 112. Waldron, supra note 107, at 718 (Hobbesian rights are Hohfeldian privileges); see also 
Ristroph, Respect, supra note 33, at 617 (Hohfeld aside, Hobbesian rights entail no correlative duties); 
Sreedhar, supra note 109, at 797 (same); but cf. CURRAN, supra note 101, at 75–78, 154 (Hohfeldian 
analysis cannot capture Hobbes’s conception of rights, and renouncing does incur a duty). 
 113. LEVIATHAN, supra note 101, at 186. 
 114. Philip Pettit, Freedom in Hobbes’s Ontology and Semantics: A Comment on Quentin 
Skinner, 73 J. HIST. IDEAS 111, 119 (2012). See further discussion of Hobbes’s conception of freedom 
at infra notes 204–209 and accompanying text. 
 115. SKINNER, supra note 102, at 94–97. 
 116. CONAL CONDREN, THOMAS HOBBES 37 (2000); see also id. at 42. 
 117. LEVIATHAN, supra note 101, at 190. 
 118. TUCK, supra note 101, at 62. 
 119. Ristroph, Respect, supra note 33, at 608. 



 

317]  On the Place of Self-Defense in Public Life 

339 

presently see, it takes shape via the third law of nature: one ought to keep 
one’s word.120 

B.  The Political Magic of Consent 

Against this backdrop of equal vulnerability and equal desire to live 
peacefully, the sovereign emerges, equipped with the means to hold at bay 
the tendency of conflicting wills to produce violence. The social contract 
is the mechanism that establishes sovereignty, but it also provides it with 
legitimacy, such that in order for political authority to be justified it must 
be contingent on consent. Although there are ancient and medieval 
precedents to the idea that consent legitimizes government,121 it was 
Hobbes who articulated the idea that the source of justice is contract. That 
is, that all entitlements and obligations of individuals are a product of 
agreements they freely consented to.122 

To reconcile free will with coercive political action, Hobbes develops 
a theory of representation. An action can be truly attributed to a person 
even if performed by another, provided the former duly authorized the 
latter.123 As Quentin Skinner explains, the covenant undertaken by 
individuals consists of a twofold move: a unification of the multitude of 
conflicting wills, and an establishment of a political authority to act on 
behalf on the unified will.124 The first establishes the fictitious entity of the 
state, and the second commissions a sovereign to represent it.125 The 
process of consensual transfer of rights renders the laws issued by the 
sovereign a product of individuals’ own will and therefore just. 

The kind of representation the sovereign embodies is akin to a litigator 
in court or an actor on stage: the civil is an artificially constructed realm, 
a fiction, in which a collectivity can become a united entity and confer the 

 
 120. LEVIATHAN, supra note 101, at 201; see also id. at 195 (“a Promise is equivalent to a 
Covenant; and therefore obligatory”). 
 121. See, e.g., David Johnston, A History of Consent in Western Thought, in THE ETHICS OF 
CONSENT: THEORY AND PRACTICE 25, 26 (Franklin G. Miller & Alan Wertheimer eds., 2010). 
 122. Id. at 45; SKINNER, supra note 102, at 87. 
 123. Quentin Skinner, Hobbes and the Purely Artificial Person of the State, 7 J. POL. PHIL. 1, 7 
(1999). 
 124. Id. at 25–26. 
 125. Id.; see also FLEMING, supra note 34, at 47–51 (summarizing the scholarly debate over the 
nature of the state); RICHARD TUCK, THE SLEEPING SOVEREIGN: THE INVENTION OF MODERN 
DEMOCRACY 107–09 (2016) (stressing that the separation between state and sovereign was not as 
pronounced in earlier writings of Hobbes, primarily De Cive. But Leviathan is both the later text and 
the conceptual culmination of Hobbes’s thinking. SKINNER, supra note 102, at ch. 5; CONDREN, supra 
note 116, at 43). 
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power to speak in its name to another.126 In lieu of a plurality of conflicting 
wills, a unified will governs.127 It belongs not to a natural person but to the 
contingent political artifact of the commonwealth, which is in turn 
represented by the government, a man or an assembly.128 Yet the 
authorizers must be the natural persons who are capable, unlike the state, 
of bearing responsibility for their actions, whoever performs them, and 
who own or dominate the artificial creation.129 Hence, the validity of the 
sovereign’s actions hinges on the authorization of each and every subject, 
such that their status of equality is retained but transformed.130 For they 
still own the sovereign’s words and deeds as their own. Hobbes 
understands consent to denote an act of subjection as well as 
subjectification; it is assuming a civil personality by submission to 
another’s control yet without relinquishing individuality.131 

The natural multitude becomes a civil unity through the single 
representer, authorized by the social contract.132 It is in the best interest of 
all persons to covenant and transfer their rights and powers to the 
sovereign, authorizing him to perform the actions they are the authors of—
in their place, but with his discretion. Otherwise, war would ensue. Thus, 
self-interest translates fear into peace; the alienation is willful, done for 
the purpose of ensuring security and contentment.133 The sole purpose of 
consent is to yield benefit, and the latter legitimates the former, rendering 
agreement under threat voluntary (Hobbes rejected the idea that duress 
interferes with consent).134 

The dangerous volatility of free human interaction is the ground upon 
which the political order grows.135 Sovereignty is a political solution to the 

 
 126. FLEMING, supra note 34, at 47–48; Skinner, supra note 123, at 6, 12, 18; Forsyth, supra 
note 108, at 41; Marco Piasentier & Davide Tarizzo, ‘The Government of a Multitude:’ Hobbes on 
Political Subjectification, in THE ROUTLEDGE HANDBOOK OF BIOPOLITICS 36, 41 (Sergei Prozorov & 
Simona Rentea eds., 2017). 
 127. Forsyth, supra note 108, at 41. 
 128. In describing Hobbes’s theory, to use pronouns other than male to describe political actors 
would be anachronistic. 
 129. Skinner, supra note 123, at 13–17. 
 130. Id. at 22–23; Liisi Keedus, Liberalism and the Question of “The Proud”: Hannah Arendt 
and Leo Strauss as Readers of Hobbes, 73 J. HIST. IDEAS 319, 330 (2012). 
 131. Piasentier & Tarizzo, supra note 126, at 37–43; Alice Ristroph, Hobbes on “Diffidence” 
and the Criminal Law, in FOUNDATIONAL TEXTS IN MODERN CRIMINAL LAW 23, 25–26 (Markus D. 
Dubber ed., 2014) [hereinafter Ristroph, Diffidence]. 
 132. Skinner, supra note 123, at 19; TUCK, supra note 101, at 67. 
 133. Skinner, supra note 123, at 23. 
 134. Finkelstein 2001, supra note 99, at 336–40; SKINNER, supra note 102, at 200; CONDREN, 
supra note 116, at 117. 
 135. Ristroph, Respect, supra note 33, at 607; Forsyth, supra note 108, at 41. 
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problem of moral relativism in the state of nature, where every person is 
her self-preserving actions’ own judge.136 Renouncing the right to self-
governance by authoring a political authority and establishing a 
commonwealth, persons unconditionally and irrevocably delegate their 
decision-making powers.137 Authorization cannot be rescinded, because 
that would be contradictory: the sovereign’s actions, on behalf of the state, 
are the people’s own.138 “This is more than Consent,” says Hobbes, “it is 
a reall Unitie . . . This is the Generation of that great LEVIATHAN, or rather 
of that Mortall God, to which wee owe under the Immortall God, our peace 
and defence.”139 

Although Hobbes concedes that his scheme of political representation 
does not bar a democratic assembly from assuming the role of sovereign, 
he maintains that sovereignty is undividable and must be able to compel 
obedience.140 Yet it does not follow that the sovereign bears no obligations 
toward the citizenry. True, the sovereign does not provide us with the 
safety we desire “in return” for our surrendering to him our liberties. The 
sovereign is not a party to the covenant and hence does not share the 
mutual obligations that subjects undertake by covenanting.141 The source 
of his duties is not contractual, nor does it emanate from the subjects’ 
rights, since these are not claim-rights that entail correlative duties but 
only liberties to act. Rather, it is the office he holds.142 As representer of 
all subjects, and absent any organic unity with the state, the sovereign is 
just a holder of an office with duties attached—to procure the safety of the 
people and, under some interpretations, their contentment as well beyond 
mere survival.143 In civil society, all take upon themselves a role, and the 

 
 136. TUCK, supra note 101, at 64. 
 137. Id. at 64–65; Ristroph, Respect, supra note 33, at 609. 
 138. Skinner, supra note 123, at 27. 
 139. LEVIATHAN, supra note 101, at 227 (parenthesis removed). 
 140. Id. at 367–72; CONDREN, supra note 116, at 52, 73; Piasentier & Tarizzo, supra note 126, 
at 38; RICHARD E. FLATHMAN, THOMAS HOBBES: SKEPTICISM, INDIVIDUALITY, AND CHASTENED 
POLITICS 158 (new ed. 2002); Gary L. McDowell, Private Conscience & Public Order: Hobbes & 
The Federalist, 25 POLITY 421, 425 (1993). 
 141. Ristroph, Respect, supra note 33, at 609–10; Sreedhar, supra note 109, at 797; CONDREN, 
supra note 116, at 43. 
 142. CURRAN, supra note 101, at 105, 157, 174; SKINNER, supra note 102, at 119; Thomas 
Hobbes, De Cive, in THREE-TEXT EDITION, supra note 106, at 338–64 [hereinafter Hobbes, De Cive]. 
In addition to his office, another source of the sovereign’s duties is natural law and an obligation to 
the immortal god, but Hobbes offers little guidance as to the content of these duties. CURRAN, supra 
note 101, at 112; CONDREN, supra note 116, at 45. 
 143. Skinner, supra note 123, at 20–21; Sreedhar, supra note 109, at 802 n.22; CURRAN, supra 
note 101, at 113. 
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sovereign’s is a weighty one, which tyranny would abuse.144 Hobbesian 
absolutism does not entail arbitrariness, selfishness, or capriciousness. 
Rather, he can be read to distill the idea that legitimate authority over 
individuals is a high achievement. For his theory demands true and equal 
representation of all, along with every responsibility that this 
representation incurs. So high an achievement, that it invites us to 
contemplate political life as an ongoing and worthwhile yet doomed 
struggle to attain it. 

Persons prefer by nature the lesser evil over the greater one.145 
Therefore, to enter a covenant that does not guarantee adequate protection 
and contentment is not only unwise but irrational.146 By the same token, a 
state that fails to provide these benefits is unworthy of its name; it is not a 
commonwealth anymore. In light of the nature of his relationship with the 
subjects, the sovereign’s own desire for self-preservation entails doing his 
job well and taking care of the citizenry, for nonprudential reasons.147 To 
do otherwise would be a breach of the trust that is duly invested in him 
and conceptually animates his deeds148: people cannot authorize their own 
destruction.149 Consequently—and seemingly contradicting the 
irrevocability of consent, as will be addressed in the next section—in the 
event that the sovereign fails to uphold his responsibilities, the subjects are 
freed from theirs. “The Obligations of Subjects to the Soveraign, is 
understood to last as long, and no longer, than the power lasteth, by which 
he is able to protect them . . . The end of Obedience is Protection.”150 

Underlying this striking argument of the people’s right to rebel is the 
inalienability of self-defense—the one thing that resists consent’s control. 
As we turn to look at it more closely, we can take note that although the 
sovereign is the source of civil law and rule of law equals rule by will, it 
is a public rather than a private will.151 Consent works to confer discretion 
to a public entity and the output is the subjects’ welfare, including the 

 
 144. CONDREN, supra note 116, at 45. 
 145. LEVIATHAN, supra note 101, at 199. 
 146. Finkelstein 2001, supra note 99, at 338; infra note 157 and accompanying text. 
 147. For instance, the commands the sovereign issues must not be arbitrary. See Ristroph, 
Respect, supra note 33, at 611. 
 148. TUCK, supra note 101, at 70; see also Sreedhar, supra note 109, at 792–95 (arguing that 
trust is a central component in all Hobbesian covenants). 
 149. CONDREN, supra note 116, at 45. 
 150. LEVIATHAN, supra note 101, at 272; see CURRAN, supra note 101, at 113–15. 
 151. Michael P. Zuckert, Hobbes, Locke, and the Problem of the Rule of Law, in 36 NOMOS: 
THE RULE OF LAW 63, 67 (Ian Shapiro ed., 1994); CONDREN, supra note 116, at 72. 
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provision of public, equitable recourse instead of private charity.152 In 
general, public force is not the problem for Hobbes but the solution. The 
problem is private violence, which inevitably results from unrestrained 
private will.153 The other side of the coin is that since the sovereign is 
external to the acts by which people come together and constitute their 
reality and collective identity, a nonhierarchical social sphere is thereby 
established as well. Here Hobbes trusts us, per James Martel, with “the 
responsibility to create ourselves as we see fit.”154 

C.  Nevertheless, Self-Defense 

The basis for entering the covenant is consent, albeit conceptualized 
as consistent with coercion and valid though motivated by fear.155 The one 
thing, however, that persons do not, indeed cannot consent to, is the 
alienation of self-defense. It is a vestige of the state of nature that we are 
unable to shake off, for logical as well as psychological reasons.156 
Conceptually, it is impossible for a person to renounce self-defense 
because it is diametrically opposed to the purpose of the original 
covenant—to yield benefit, for which a sine qua non is the preservation of 
one’s life. Hobbes’s attribution of common sense to persons leads him to 
deny the possibility of self-contradiction—covenanting for safety cannot 
sit with forfeiting safety. As Jeremy Waldron explains, “An individual’s 
obligations depend, for Hobbes, not so much on the exact words of his 
submission but ‘from the Intention . . . which . . . is to be understood by 
the End [thereof].’” If a covenant is self-contradicting, “no intention or 
purpose can be imputed to it.”157 Psychologically, defending oneself from 

 
 152. Hence, the sovereign taxes, adjudicates with equity and decides on the distribution of 
material resources, for the purpose of providing each subject with fair access to the necessities of life. 
TUCK, supra note 101, at 71. 
 153. West, supra note 34, at 401. 
 154. Martel, supra note 6; see also Lucien Jaume, Hobbes and the Philosophical Sources of 
Liberalism, in THE CAMBRIDGE COMPANION TO HOBBES’S LEVIATHAN 199, 204 (Patricia Springborg 
ed., 2007). 
 155. JEAN BETHKE ELSHTAIN, SOVEREIGNTY: GOD, STATE, AND SELF 105 (2008); CONDREN, 
supra note 116, at 34 (“Hobbes was decidedly unusual in arguing that free will and determinism are 
compatible”), 117; Pettit, supra note 114; Johnston, supra note 121, at 46. 
 156. Sreedhar, supra note 109, at 785–88, 800 n.11 (discussing Waldron supra note 107; 
Finkelstein 2001, supra note 99). 
 157. Waldron, supra note 107, at 720 (quoting LEVIATHAN, supra note 101, at 268); see also 
Finkelstein 2001, supra note 99, at 336. 
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immediate harm would prevent the greater evil, a potentially fatal one, and 
people cannot be expected to resist the urge to survive.158 

Self-defense does not discriminate between a threat posed by a private 
or a public agent. As a result, potential for resistance stands, as one 
commentator put it, “at the heart of the infrastructures of the state.”159 This 
presents a puzzle. Rational reasons and passionate motivations both 
prevent us from trusting each other to keep our words absent an enforcing 
authority, in spite of our best interests.160 Since justice consists of 
upholding agreements, Hobbesian subjects are bound to the obligations 
arising from their own covenants, and no more. In a state of nature, 
covenants are impossible because they are unenforceable, and therefore 
might makes right.161 In a civil order, however, our pacts and covenants 
bring about a body politic, whose laws are consequently just.162 Once we 
unite our wills through the social contract and erect a legitimate sovereign 
who now represents us, obeying his command is justice, because it is 
consensual as well as beneficial. Ergo, subjects cannot legitimately 
disobey.163 At the same time, self-defense is inalienable, such that when 
anyone including the sovereign tries to cause me harm, I am justified in 
resisting and protecting the very vital interests underlying this 
contractarian justice.164 Ergo, subjects are at liberty to disobey.165 How can 
both propositions be true, and unconditional coercion sit squarely with 
legitimate resistance? 

Some critics hold that the tension between the omnipotence of the 
Hobbesian sovereign, and the inalienable right to self-defense of the 
Hobbesian subject—is a fatal flaw in his theory.166 Others attempt at 
reconciliation or find the paradox helpful precisely because it is 

 
 158. Waldron, supra note 107, at 722–23; Finkelstein 2001, supra note 99, at 341–42; Sreedhar, 
supra note 109, at 787–88. 
 159. Jaume, supra note 154, at 212. 
 160. Id. at 202–03; JEAN HAMPTON, HOBBES AND THE SOCIAL CONTRACT TRADITION 58–68 
(1986). 
 161. SKINNER, supra note 102, at 99. 
 162. Id. at 126. 
 163. Sreedhar, supra note 109, at 784; ELSHTAIN, supra note 155, at 107; SKINNER, supra note 
102, at 87; CURRAN, supra note 101, at 111. 
 164. This includes resisting the public agents who come to hurt the subject, even if for justified 
public order purposes, and hence resisting, inter alia, punishment and self-incrimination. LEVIATHAN, 
supra note 101, at 269; see Waldron, supra note 107, at 717; Ristroph, Respect, supra note 33, at 622–
30. 
 165. LEVIATHAN, supra note 101, at 269. 
 166. Glenn Burgess, On Hobbesian Resistance Theory, 42 POL. STUD. 62 (1994); HAMPTON, 
supra note 160, at 197–207. 
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unsolvable.167 The details of these attempts are beyond the scope of this 
article, but all commentators agree that self-defense—in some shape or 
form—is the one thing that consent to the social contract cannot override. 
Self-defense is prior to the state, an individual right that limits the state’s 
power,168 and yet it is this very right that catalyzes government. For it is 
the very same interest—”nothing else but the security of a mans person, in 
his life”—that grounds both persons’ natural rights and the decision to 
alienate them to the sovereign upon entering the covenant.169 

The purpose of the commonwealth is to elevate us from the perils of 
the state of nature in which self-defense roams.170 We ought not need self-
defense inside the civil order. If the occasion arises, something has gone 
wrong. But if the occasion does arise, and our life and limb are under 
threat, then we are in an ad-hoc state of nature vis-à-vis the aggressive 
entity, be it a fellow citizen or the sovereign himself.171 In the event that 
the sovereign is justified in harming a subject, e.g., punishing them for 
committing an offense, self-defense might be exhausted by the right to 
kick and scream on the way to the gallows. (In such a case, where no 
wrong is done to the subject, what has gone wrong is just the offensive 
action of the individual.) The right to kick and scream is inalienable 
because the possibility of power inferiority never disappears; it is not due 
to an objective standard of morality that puts justice on the subject’s side. 
Recall that we do alienate the broader bundle of rights to self-preservation 
that extends beyond immediate protection of life and limb. Instead of 
being our own judges and executors of right and wrong, this is now the 
sovereign’s burden.172 

This question of discretion boils down to the question of means: we 
relinquish the right to choose “the aptest means” for our self-

 
 167. Compare Carvalho, supra note 34; Susanne Sreedhar, In Harm’s Way: Hobbes on the Duty 
to Fight for One’s Country, in HOBBES TODAY: INSIGHTS FOR THE 21ST CENTURY 209 (S. A. Lloyd 
ed., 2013); Ristroph, Respect, supra note 33, at 618–22; CURRAN, supra note 101, at 162–75; 
Finkelstein 2001, supra note 99. 
 168. Finkelstein 1996, supra note 34, at 636–38. 
 169. LEVIATHAN, supra note 101, at 192; see also id. at 223. Fear for life is not the only 
motivation Hobbes ascribes to human behavior, but it is the most dominant one. Ristroph, Diffidence, 
supra note 131, at 30 (“Readers of Hobbes may disagree about the extent to which humans are 
competitive or glory-seeking, but it’s clear that our ordinary lives are shaped by the suspicion that 
others may harm us”). 
 170. Supra note 109 and accompanying text. 
 171. Ristroph, Respect, supra note 33, at 614 (“the state of nature is the always-possible 
situation in which political authority is absent”). 
 172. See TUCK, supra note 101, at 69 (“there is simply no point in transferring my right of 
private judgment to the sovereign, [if] I may as well go back to looking after myself in all instances”); 
see also Ristroph, Respect, supra note 33, at 608; Forsyth, supra note 108, at 44. 
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preservation,173 as opposed to the state of nature where we have a natural 
right to all available means.174 Bare power is transformed into legitimate 
authority.175 The sovereign has no rule over people’s bodies, but he has a 
monopoly on the means of justified use of force. For Hobbes, the end 
justifies the means, and the primary attainment of human beings is 
safety.176 

IV.  WHY HOBBES? WHY NOW? 

The Founding Fathers probably read little of Hobbes, and what they 
did read they did not like.177 To illustrate, Thomas Jefferson “lament[ed]” 
that some political theorists “adopt the principles of Hobbes, or 
humiliation to human nature; that the sense of justice and injustice is not 
derived from our natural organization, but founded on convention only.”178 
Hobbes is thus not to be expected among the intellectual sources of 
foundational American political texts. For his part, Hobbes rejected the 
theory of checks and balances, since sovereignty is undividable, and did 
not view constitutions as equivalent to a social contract.179 However, it 
would be a grave mistake to infer that Hobbes is irrelevant to American 
constitutional thought, then or now, for at least four reasons. 

First, the Founders engaged with Hobbes vicariously. For although the 
kind of polity they envisioned and designed drew little inspiration from 
Hobbes, he “was known, openly corrected, and quietly adopted by authors 
who developed the versions of liberalism that more directly influenced the 
Founders.”180 Through the mediation of figures like Locke and 
Blackstone, Hobbesian echoes abound in texts like The Federalist and the 
Constitution. For example, Federalist 10’s aversion to faction is a 
republican reiteration of Hobbes’s fear that individuals impose their own 
conceptions of justice over others. Moreover, both agendas find the 

 
 173. LEVIATHAN, supra note 101, at 189; see Ristroph, Respect, supra note 33, at 608; Skinner, 
supra note 123, at 23. 
 174. Jaume, supra note 154, at 200. 
 175. CONDREN, supra note 116, at 44. 
 176. Johnston, supra note 121, at 47. 
 177. JAMES R. STONER, JR., COMMON LAW AND LIBERAL THEORY: COKE, HOBBES, AND THE 
ORIGINS OF AMERICAN CONSTITUTIONALISM 4, 71 (1992). 
 178. THOMAS JEFFERSON, Letter to Francis W. Gilmer (June 7, 1816), in POLITICAL WRITINGS 
142, 143 (Joyce Appleby & Terence Ball eds., 1999); see also Letter to John Adams (Oct. 14, 1816), 
id. at 231, 296. 
 179. Ristroph, Respect, supra note 33, at 605; Pettit, supra note 114, at 118, ELSHTAIN, supra 
note 155, at 108; SKINNER, supra note 102, at 105; Zuckert, supra note 151, at 66, 68. 
 180. STONER, supra note 177, at 4. 
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solution in stable written law animated by the will of the people and 
formalized via representative political institutions.181 These covert 
vestiges can be causal as well as conceptual. Conceptually, some of the 
procedural rights in the Bill of Rights, such as the Fifth Amendment right 
against self-incrimination, might be best understood as Hobbesian rights 
to resist. Recognizing the sovereign’s justification to punish and, at the 
same time, defendants’ right to self-preservation by whatever means, is 
challenging to any moral theory. But it sits comfortably with Hobbes’s 
conception of rights as agent-relative liberties, grounded in power 
imbalances rather than objective morality.182 

Second, some of Hobbes’s polemical ideas might be relevant for us 
today for the very same reasons that the Founders expressly rejected them, 
regardless of whether they echo covertly. Namely, that Hobbes was a 
materialist heretic, who “introduced the concept of power into political 
discourse.”183 Thinking about self-defense law in these terms is profoundly 
provocative for modern jurisprudence. Since Locke, philosophers of self-
defense have focused mainly on its moral dimensions. Such inquiries draw 
ethical conclusions from facts about the parties’ wills, intentions, and self-
consciousness, such as whether the aggressor is culpable or not. For 
Hobbes, in contrast, self-defense is a matter of political philosophy, 
intimately tied to the justification and character of the good state. 
Normative assessment, therefore, depends upon institutional settings; 
questions of representation, authority, and discretion are prior to questions 
of guilt and innocence.184 The structures of power in a Hobbesian 
commonwealth are far simpler than those of contemporary American 
reality, where social capital is complexly dispersed along lines such as race 
and gender, which Hobbes gave little thought to.185 But these dimensions 
of power diffusion must be reckoned with if we want to understand how 
self-defense operates in the U.S. today; looking at it through the lens of 
moral justification will not suffice, indeed it will show a distorted picture. 

Third, turning specifically to the Second Amendment, Heller traces its 
origins to seventeenth century England. According to the Court’s 
narrative, the Second Amendment builds on the “libertarian political 

 
 181. McDowell, supra note 140; see also THOMAS R. POPE, SOCIAL CONTRACT THEORY IN 
AMERICAN JURISPRUDENCE: TOO MUCH LIBERTY AND TOO MUCH AUTHORITY 24–39 (2013). 
 182. Ristroph, Respect, supra note 33, at 629; Alice Ristroph, Regulation or Resistance? A 
Counter-Narrative of Constitutional Criminal Procedure, 95 B.U. L. REV. 1555 (2015). 
 183. STONER, supra note 177, at 71. 
 184. Finkelstein 2001, supra note 99, at 332. 
 185. For Hobbes on gender relations, see THREE-TEXT EDITION, supra note 106, at ch. 19 
(comparing The Element of Law, chs. 22–23; De Cive, chs. 8–9, 11; Leviathan, chs. 19–21). 
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principles” established in the Glorious Revolution of 1688 and subsequent 
installment of the English Bill of Rights in 1689.186 Among its guarantees 
was the right of protestants to “have Arms for their Defence suitable to 
their Conditions and as allowed by Law.”187 To describe seventeenth 
century political orientations as “libertarian” is dubious as well as 
anachronistic (for one, the right was granted on the basis of group status), 
but this text was indeed a certain precursor to the American 
Constitution.188 Although Bruen goes further back in time than Heller, it 
too characterizes the late seventeenth century as “particularly 
instructive.”189 Hobbes died in 1679 and did not live to see the Glorious 
Revolution, but his writings as well belong to the tumultuous aftermath of 
the English Civil War. He pioneered an abstracted, quasi-scientific 
methodology in political philosophy, but Hobbes was still, of course, a 
product of his time. Witnessing first-hand the atrocities of war led Hobbes 
to view authority as the solution to private violence: “the right of the 
private Sword, which is worse than any form of subjection whatsoever.”190 
Yet Second Amendment decisions and their analyses ignore the 
philosopher who single-handedly molded modern political theory under 
the influence of the very same events that instigated the historical snowball 
whose culmination, according to the Court, is the Second Amendment. 
This philosopher, it turns out, drew from these events conclusions opposite 
to those of the Court. 

Fourth, Hobbes and the Second Amendment Court share not only 
historical but theoretical proximity as well: the questions that preoccupy 
the Justices are among those that Hobbes gave serious thought to. Where 
Hobbes heavily theorizes, however, Heller and the following decisions are 
undertheorized. Hobbes is uniquely positioned for the task of helping us 
understand where and why the Court goes wrong. He shows how one may 

 
 186. Heller, 128 S. Ct. at 2788, 2798–99. 
 187. Bill of Rights, 1688 Ch. 2, 1 Will. and Mar. Sess. 2 [received royal assent Dec. 16, 1689], 
available at http://www.legislation.gov.uk/aep/WillandMarSess2/1/2/data.pdf. 
 188. See, e.g., WHITTINGTON, supra note 73, at 125 (“The promise of the American 
constitutional experiment was not that it realized the possibility of the social contract, making 
historical what had previously been regarded as merely hypothetical. Britain’s own Glorious 
Revolution belied the claim of American exceptionalism in this regard”); ROBERT A. FERGUSON, LAW 
AND LETTERS IN AMERICAN CULTURE 14 (1984) (the 1689 Bill of Rights preempted the U.S. 
Constitution as an attempt to codify “an ancient constitution, which through immemorial common 
law, guaranteed the rights of Enlightenment in perpetuity”). 
 189. Bruen, 142 S. Ct. at 2140. 
 190. THOMAS HOBBES, DE CIVE: THE LATIN VERSION 152 (vol. 2, Howard Warrender ed., 
1983), quoted and translated in SKINNER, supra note 102, at 106. 
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accept many of Heller and Bruen’s basic premises and yet end up in a very 
different place, especially regarding the role of self-defense in public life. 

In particular, contemporary Second Amendment jurisprudence has 
followed a Hobbesian path in the sense that it has opted for the “liberal” 
as opposed to the “republican” interpretation of the provision. 

Scholarly interpretations of the Second Amendment diverge along two 
axes: who has the right and for what purpose. The first oscillates between 
individuals and collectives and the second between private and public 
purposes. Three major families of readings have been offered: a collective-
public one, that the Second Amendment protects a right of the states 
against the federal government to operate local militias against 
overreaching federal powers; an individual-private one, that it protects a 
right of individuals against other individuals who threaten their personal 
safety; and an individual-public one, that it protects a right of individuals 
against the government. The latter is an individual yet nonindividualistic 
right—or, more accurately, an individual civic duty to protect the 
citizenry, an incorporated body, against tyranny.191 

 

 
While all variants can be captured by the general idea of self-

defense,192 only the individual-private one stems from the doctrine as it 
appears in penal codes today. The interpretations concerned with public 
interests view guns as safeguards of the political freedom of collectives, 
providing a right and a duty to participate in a decentralized power 
structure.193 Contra Heller, these interpretations generally read the second 
part of the provision (“the right of the people to keep and bear Arms, shall 

 
 191. See, e.g., William G. Merkel, A Cultural Turn: Reflections on Recent Historical and Legal 
Writing on the Second Amendment, 17 STAN. L. & POL’Y REV. 671, 676 (2006); James H. Henretta, 
Collective Responsibilities, Private Arms, and State Regulation: Toward the Original Understanding, 
73 FORDHAM L. REV. 529 (2004); Sanford Levinson, The Embarrassing Second Amendment, 99 YALE 
L.J. 637 (1989). 
 192. See Darrell A.H. Miller, Institutions and the Second Amendment, 66 DUKE L.J. 69, 79 
(2016) [hereinafter Miller, Institutions]; Miller, Guns as Smut, supra note 41, at 1316 n.235; Don B. 
Kates, Jr., The Second Amendment and the Ideology of Self-Protection, 9 CONST. COMMENT. 87, 89 
(1992). 
 193. Notwithstanding self-defense as it appears in penal codes today can be understood as an 
implicit mechanism for decentralizing public power. See supra note 32 and accompanying text. 
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not be infringed”) through the lens of the first part (“A well regulated 
militia, being necessary to the security of a free State”).194 The militia, 
under civic republican readings, comprises all citizens who can potentially 
take arms and are therefore full citizens.195 Thereby the practice of gun use 
becomes a means for fostering a political community that eschews self-
interest for the cultivation of a shared vision of the good: “the ultimate 
‘checking value’ in a republican polity is the ability of an armed populace, 
presumptively motivated by a shared commitment to the common good, 
to resist governmental tyranny.”196 

Heller took the individual-private route and ruled that the Second 
Amendment protects a personal right to use guns for self-interested 
purposes. That is not to say that the rhetoric of political freedom does not 
appear in Second Amendment decisions; it does, though decreasingly so. 
According to Heller, founding generation Americans appreciated the need 
to distribute means of violence in order to prevent tyranny and recognized 
a link between firearms and political freedom. However, “most” of them 
“undoubtedly thought [the right] even more important” for the protection 
of their personal interests.197 Since this is how it was understood at the 
Founding, per Heller, the Second Amendment gives individuals a right to 
protect “against both public and private violence.”198 Whoever threatens 
it, this is violence against the person, not the polity. It is justified or 
excused so long as the applicable penal code says it is. Under Heller, 
political freedom might be a happy side effect of the wide distribution of 
arms, but it is not the doctrine.199 

Bruen barely bothers with nodding toward republican rhetoric.200 It 
assumes that persons have always encountered confrontations and needed 
“self-defense weapons”201 to emerge triumphant and proceeds to ask what 
weapons of yesteryear are analogous to the ones popular today for these 

 
 194. David C. Williams, Death to Tyrants: District of Columbia v. Heller and the Uses of Guns, 
69 OHIO ST. L.J. 641, 646 (2008). 
 195. Levinson, supra note 191, at 647. 
 196. Id. at 648. 
 197. Heller, 128 S. Ct. at 2801. 
 198. Id. at 2799. 
 199. Whatever their legal purpose, once at hand, guns often provide people with a sense of 
freedom that might be understood as political in some way. However, the Second Amendment as 
applied does not give individuals a right erga omnes, even if by originalists standards it should. As 
Darrell Miller puts it, even after Heller, one does not have the right “to kill a cop.” Darrell A.H. Miller, 
Retail Rebellion and the Second Amendment, 86 IND. L.J. 939 (2011). 
 200. The political freedom element of McDonald is discussed infra at text accompanying notes 
260–267. 
 201. Bruen, 142 S. Ct. at 2139. 
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purposes. In fact, self-defense has never been as timelessly and 
simplistically absolute as Bruen imagines it. Well into modern times, 
homicide was only justified in England for public purposes, as an 
extension of the King’s authority, not for protection or promotion of self-
interest.202 But Bruen discounts the political contexts of the historical 
firearms laws it analyzes. It does not consider that political circumstances 
might be logically prior to questions about self-protection or indeed to the 
moral presumptions of substantive criminal law generally. 

The protection of bodies, not the body politic, controls the Second 
Amendment right and dictates its justifiability and doctrinal contours.203 
We don’t have Second Amendment rights to tanks and nuclear codes 
because although they pose tyrannical risks, they do not play a part in 
criminal encounters. So far so good for Hobbes. Hobbesian subjects 
pursue their self-interest as individuals and authorize sovereignty to the 
extent that it protects their material well-being, not for the purpose of 
providing a comprehensive scheme of the good life. In fact, Hobbes 
laboriously developed his conception of freedom exactly for the purpose 
of refuting republican thinkers who wished to think about liberty in 
collective terms of democratic self-rule.204 

Our bodily existence is the cornerstone of Hobbes’s philosophy, as the 
only absolute truth we receive from God.205 We are embodied and 
therefore vulnerable, and these facts, rather than our being reasoned or 
social creatures by nature, animate our political life.206 They also facilitate 
the reconciliation of personal freedom and absolute sovereignty. Hobbes 
frames the question of freedom in causal, physical terms: freedom is the 
absence of external impediments to motion.207 Hobbes was concerned with 
actualities rather than potentialities. Accordingly, he believed that 
individual freedom is only infringed upon when action is blocked as a 
matter of fact and the agent is unable to perform the option chosen, 

 
 202. See Reznik, supra note 31, at 65 and the sources cited therein. 
 203. Ruben, supra note 40; Sangero, supra note 37; Green, supra note 38. But cf. JOSEPH 
BLOCHER & DARRELL A.H. MILLER, THE POSITIVE SECOND AMENDMENT: RIGHTS, REGULATION, 
AND THE FUTURE OF HELLER 151–54 (2018) (“self-defense is too vague, ambiguous, and contested a 
concept to fill the void” created by the lack of any robust theoretical foundation for the Second 
Amendment after Heller). 
 204. SKINNER, supra note 102, at 140–49. 
 205. Martel, supra note 6. 
 206. Ristroph, Diffidence, supra note 131, at 27. 
 207. LEVIATHAN, supra note 101, at 261; see SKINNER, supra note 102, at 127; Piasentier & 
Tarizzo, supra note 126, at 41; CONDREN, supra note 116, at 34. 
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including when she already alienated the prerogative to choose.208 Today, 
we would all probably resist the notions that coercion can be easily 
squared with consent and that submission out of fear of death is voluntary. 
But this is tinkering at the margins. Hobbes shifted the question of freedom 
from absence of dependence (potential) to absence of impediments 
(actual), and ultimately won the day. For he initiated what would become 
the standard liberal conception of negative liberty—the idea that one must 
point at an intruder or an obstacle to claim that freedom is lacking and 
removing them is sufficient to reclaim it.209 

The republican conception of freedom requires active participation in 
political decision-making. In the birthplaces of republican democracy, 
Rome and Athens, arms were connected with citizenship because army 
service was—not for defense against threats to personal safety posed by 
fellow citizens (with or without uniform).210 The classical renaissance 
similarly linked the armed citizen to civic virtue and republican freedom, 
as an intently dedicated organ of a political body.211 Heller might be 
defended for construing citizens as members of an unorganized militia, 
thus sustaining (or resurrecting) this institution.212 The Court does not 
understand its own ruling in this way,213 and rightly so, for it transforms a 
communal-political responsibility into an individual right. Insofar as the 
idea of militia is retained—and putting aside the question of whether that 
makes the situation any less terrifying214—it is stripped of any collective 
rationales. The Second Amendment does not give us guns for the purpose 
of participation in politics. On the contrary, thanks to our guns, among 
other things, we are free to not participate—an oxymoron from a 
republican perspective but no problem at all for Hobbes. 

That politics is disengaged from freedom and exhausted by consent 
poses the peril of reducing political commonality to nothing more than 

 
 208. SKINNER, supra note 102, at 154–55; see also CONDREN, supra note 116, at 51; ELSHTAIN, 
supra note 155, at 107 (“reason is reduced by Hobbes to the reckoning of consequences”); Pettit, supra 
note 114, at 114 (“any act that issues from the will—that is, from the process in which conflicting 
passions resolve themselves in decision—counts as voluntary”). 
 209. SKINNER, supra note 102, Conclusion. 
 210. Joshua Kleinfeld, Two Cultures of Punishment, 68 STAN. L. REV. 933, 967 (2016). 
 211. See, e.g., ELSHTAIN, supra note 155, at 104. 
 212. See Jonathan Obert & Elias Schultz, Right Wing Militias, Guns, and the Technics of State 
Power, 16 L. CULTURE & HUMAN. 236 (2020); Miller, Institutions, supra note 192, at 96. 
 213. Bruen, 142 S. Ct. at 2127; id. at 2157 (Alito, J., concurring) (“the key point that we decided 
[in Heller] was that ‘the people,’ not just members of the ‘militia,’ have the right to use a firearm to 
defend themselves”). 
 214. David C. Williams, Civic Republicanism and the Citizen Militia: The Terrifying Second 
Amendment, 101 YALE L.J. 551 (1991). 
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self-interest.215 Some have suggested that here lies the problem with 
Hobbes: the polity’s function is to facilitate maximization of self-interest 
rather than concerted action and public good. Thus, Hannah Arendt 
stipulates that making fear of pain a constitutive political principle 
eliminates the political realm because it fundamentally individualizes our 
social experience. Death is “the most antipolitical experience there is”; 
instead of establishing bonds between persons, Hobbes put at the center of 
his philosophy the idea that our ability to appear before others and 
converse with them will one day go away.216 The end of security is 
provided by the monopoly of the state on violent means, and the 
individual, cut out from participation in public affairs and discussion of 
public values, loses any meaningful connection with her fellows save 
formal consent.217 

The methodological emphasis on popular consent of Second 
Amendment originalism traces the right to self-defense to the very 
moment of establishing a polity. The Court attempts to shape this right in 
accordance with the conditions put forth by the citizenry when they 
consented to their government, on the one hand, while holding on to their 
natural right to defend themselves, on the other hand. Like Hobbes, the 
assumption is that “our ordinary lives are shaped by the suspicion that 
others may harm us.”218 Hellerian Second Amendment law might therefore 
appear to vindicate Hobbes’s protoliberal bases for justice—
individualism, consent, negative liberty—with the necessary adjustments 
for a constitutional democracy. Yet Hobbes does very different things with 
the same ingredients. Hobbes would recognize the conclusions that the 
Supreme Court reaches as exactly those that we should work to overcome. 
Even if we ultimately do not wish to live in a Hobbesian universe, his 

 
 215. Hannah Arendt, Civil Disobedience, in CRISES OF THE REPUBLIC 49, 84 (1972) [hereinafter 
Arendt, Civil Disobedience]; Hannah Arendt, Freedom and Politics, 14 CHI. REV. 28, 31 (1960) 
[hereinafter Arendt, Freedom and Politics]; Johnston, supra note 121, at 46; Benjamin R. Barber, 
Liberal Democracy and the Costs of Consent, in LIBERALISM AND THE MORAL LIFE 54 (Nancy L. 
Rosenblum ed., 1989). 
 216. Hannah Arendt, On Violence, in CRISES OF THE REPUBLIC, supra note 215, at 103, 164; 
Arendt, Freedom and Politics, supra note 215, at 31. See Keedus, supra note 130, at 329. 
 217. Barber, supra note 215, at 56. But cf. Martel, supra note 6 (Hobbes “does in fact mandate 
an idea of will that only works in a truly social manner—not as a monolithic general will, but as the 
interaction of various separate wills. In other words, he offers exactly what Arendt is looking for”). 
As the sovereign is not party to the covenant, Arendt is wrong to describe the Hobbesian contract as 
“vertical” as opposed to “horizontal,” i.e., consisting of agreements between individuals and the 
political authority rather than amongst citizens themselves. Arendt, Civil Disobedience, supra note 
215, at 86. 
 218. Ristroph, Diffidence, supra note 131, at 30. 
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reasons should be of use to us when we think about the Second 
Amendment. 

V.  HOBBES V. HELLER 

Reading an individual right to guns into the Bill of Rights and then 
anchoring its expansion in an American tradition of preparedness for 
confrontation, Second Amendment decisions position interpersonal self-
defense, and individual response to crime more generally, at the heart of 
the meaning of American citizenship. Despite the Supreme Court’s 
attempt to claim on its side “many legal systems from ancient times to the 
present day,”219 Second Amendment law is an American idiosyncrasy. The 
vast majority of countries in the world have included self-defense 
provisions in their penal codes,220 but only fifteen have done so in their 
constitutions,221 out of which eleven are classified by the United Nations 
as “small island developing States.”222 Regarding a constitutional right to 
firearms, the United States, including the constitutions of forty-four of its 
fifty States,223 is joined only by a handful of other nations, where such 
rights are either not enforced or much narrower.224 

That self-defense is a component of the good state, rather than good 
behavior, puts the Second Amendment in Hobbesian terrain. However, if 
we want to understand self-defense as a public institution, the Court takes 
us a step forward and then a step backward. Forward, because placing self-
defense in an environment of public law—the Constitution—signals a 
recognition of its relevance to political questions about the distribution of 
legitimate violence through structures of authority and institutional 
design.225 Backward, because from Heller through Bruen, the Supreme 
Court’s interpretation of the Second Amendment detaches self-defense 

 
 219. McDonald, 130 S. Ct. at 3036. 
 220. John Mikhail, Is the Prohibition of Homicide Universal? Evidence from Comparative 
Criminal Law, 75 BROOK. L. REV. 497, 508 (2009) (finding that 93%, 38 out of the 41 jurisdictions 
surveyed, have codified self-defense provisions in their criminal laws). 
 221. NICHOLAS J. JOHNSON, DAVID B. KOPEL, GEORGE A. MOCSARY, E. GREGORY WALLACE 
& DONALD KILMER, FIREARMS LAW AND THE SECOND AMENDMENT: REGULATION, RIGHTS, AND 
POLICY 1626–27 (3d. ed. 2022), http://firearmsregulation.com/www/FRRP3d_Ch19.pdf. 
 222. UNITED NATIONS, WORLD ECONOMIC SITUATION AND PROSPECTS 170 (2020), 
https://www.un.org/development/desa/dpad/wp-content/uploads/sites/45/WESP2020 
_FullReport.pdf. 
 223. Eugene Volokh, State Constitutional Rights to Keep and Bear Arms, 11 TEX. REV. L. & 
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from representative institutions and from political discourse. Self-defense 
law is treated as logically prior to but historically derivative of the law of 
weapons. The Court thus doubly decontextualizes self-defense, 
envisioning it as a brooding omnipresence in the sky whose normative 
meanings are independent of our public values. 

The Court has opted for what might be termed political moralism in 
lieu of political morality.226 It disengages the American citizen—the self-
defender—from civic and social life, creating an atomistic political 
climate in the service of enshrining the justifiability of self-defense. This 
antisociability is paradoxically grounded in the ultimate moment of 
concerted action, the moment of consenting to a political covenant. Like 
highways and railroads, social contracts can bring people together, but 
they can also cause division and segregation. The basic difference between 
Hobbes and contemporary Second Amendment law is that in Hobbes, self-
defense serves to bring about a social contract, whereas in Heller and 
following decisions, self-defense serves to break one up. 

The Second Amendment Court seeks the “most natural reading”227 of 
political texts, believing it will be aligned with natural rights and with 
naturally emerging traditions, and it arrives at a state of nature. Hobbes 
denies that nature dictates normativity. He thought bad things come out of 
tracking what we take our nature to be when we design the artificial sphere 
of the public. The kind of freedom nature bestows and the social relations 
it facilitates are precisely what we should work together to overcome; the 
social contract aims to relieve us of atomism, not perpetuate it.228 Rather 
than come naturally and discarded if they don’t, peace and sociability 
require work. They are achievable despite, not thanks to, self-interest. 
Accordingly, authority is a high achievement, but self-defense is not. It 
will always have a place in public life, due to necessity, and may salvage 
our individuality without which authority cannot be legitimate. But that 
does not mean the presence of self-defense is a desirable one. Self-defense 
is base, as we are when we are left alone. We contract to no longer be left 
alone. 

 
 226. By moralism as opposed to morality I mean the exaggeration of how important a particular 
moral principle is, elevating it out of contestation and debate and precluding any considerations based 
in practical reasoning or sensitivity to context from muddying its waters. See JOHN KEKES, THE 
NATURE OF PHILOSOPHICAL PROBLEMS: THEIR CAUSES AND IMPLICATIONS 101–18 (2014). 
 227. Heller, 128 S. Ct. at 2792. 
 228. See MARY MIDGELY, THE SOLITARY SELF: DARWIN AND THE SELFISH GENE 5 (2010) 
(stressing that neo-Darwinism does not follow a Hobbesian logic as it leads to violence rather than 
peace). 
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That is the gist. The following four sections break down and flesh out 
why Hobbes offers a most urgent critique of the role that the Supreme 
Court’s Second Amendment jurisprudence accords to self-defense in 
American public life. To start, we will ask what self-defense is for; we will 
then consider who is the self-defensive citizen; next, the pernicious 
potential of the Hellerian trajectory of civic belonging through self-
defense will be highlighted; and finally, some doubts will be raised as to 
how the Hellerian Court understands the connection between self-defense 
and popular sovereignty. 

A.  Hobbes v. Locke 

Today, the Second Amendment protects the right to self-defense. A 
Hobbesian critique begins by asking what self-defense is for. I argue that 
Hobbes’s answer to this basic question differs radically from the one 
implicit in Supreme Court Second Amendment decisions: Hobbes answers 
safety, Heller answers autonomy. The latter is not as idiosyncratic as it 
may sound. The contrast with Hobbes is pertinent since Second 
Amendment law is but a grotesque manifestation of a well-established 
conception of self-defense, rooted in Locke. This conception is moralistic 
as opposed to the materialistic Hobbes. 

Recall that in the Hobbesian state of nature, subjects legitimately 
decide on the means necessary for their security—but it does not follow 
that invoking such rights tracks morality. Justice in a state of nature is 
whatever the strong or cunning say it is, a matter of power imbalances to 
which we are all perpetually vulnerable. For this reason, no conceptual 
difficulty arises once a politically legitimate authority takes over. Within 
a civil order, Hobbes’s understanding of self-defense is akin to our 
doctrinal construct of excuse, not justification.229 It is immaterial to ask 
whether the act was “the right thing to do” or not, so long as you sensed 
you had to do it to preserve your bodily freedom. That self-defense is 
retained as a natural right does not mean it establishes a direct line from 
persons to morality that cuts through political institutions. As a rule, there 
are no justifications for violence for anyone but the sovereign. His 
legitimacy to use violence is strictly political, i.e., arises from the consent 
of the governed, so that justice becomes what we agree it is, through our 
representative institutions. It is excusable for persons to protect their 
bodies at all costs not as a portable home laden with meaning nor as a 
vehicle for expressing autonomy, just as the physical constitution of our 
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selves. Neither in the state of nature nor in civil society does exercising 
self-defense make us happy; it is never a source of joy, a sense of self-
worth, or of building community. We may strive for these things, but it 
would be in spite of self-defense, not through it. 

The Supreme Court does not understand self-defense in this way. 
Analyzing the possible normative justifications for a judicial recognition 
of an individual right to arms, Michael Green rejects all but one: retention 
of a Lockean “executive” natural right.230 Green acknowledges that 
Hobbes, who is concerned with safety, cannot justify Heller.231 With 
Locke, however, self-defense protects autonomy interests.232 Between a 
Lockean state of nature and a Lockean political order, there is no 
fundamental change in what justice entails, only in its enforcement. The 
substance of justice is a prepolitical given, but we want it secured. The 
same substantive natural rights follow us when we enter civil society; they 
simply get better protection thanks to our alienation of “executive” natural 
rights, of judging for ourselves. If Hobbes’s approach is agent-relative—
the legitimacy of actions depends on the agent’s position (for instance, the 
punished is allowed to resist hard treatment but their neighbor is not 
allowed to assist them233)—Locke believes the justification of a defensive 
act is independent of where one stands in a given interaction. The moral 
truth of the matter is fixed.234 Bias causes private enforcement to overreach 
and impinge on others’ natural rights; yet Locke believed that executive 
rights are intrinsically valuable. They enable us to vindicate and express 
our autonomy as morally independent beings. Hence, Green suggests we 
might desire to retain something of them: 

What is good about our executive right is not that it will increase the 
chance that natural rights are respected, but rather that it allows us to use 
our own moral judgment to take a chance—even a bad chance—at 
vindicating natural rights . . . the use of arms even in unjustified self-
defense has value.235 

 
 230. Green, supra note 38, at 188. 
 231. Id. at 150–52. 
 232. Id. at 157–61; BLOCHER & MILLER, supra note 203, at 160; GEORGE P. FLETCHER, A 
CRIME OF SELF-DEFENSE: BERNHARD GOETZ AND THE LAW ON TRIAL 32–33 (1988); but cf. Waldron, 
supra note 107, at 737 (arguing that for Locke, too, safety is prior to autonomy). 
 233. Ristroph, Respect, supra note 33, at 618–20. See also Waldron, supra note 107, at 729–33. 
 234. Waldron, supra note 107, at 733–34. 
 235. Green, supra note 38, at 157–58. But cf. Heyman, supra note 36, at 241–46 (“Lockean 
theory holds that when individuals establish a society, they give up the right to use force against others 
in return for the protection they receive from the community”); Susan Liebell, Retreat from the Rule 
of Law: Locke and the Perils of Stand Your Ground, 82 J. POL. 955 (2020) (similarly trying to salvage 
Locke from complicity in insidious developments in American self-defense law). 
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Green nails Heller’s idea of self-defense. It is a right against the state, 
but not due to its failure to provide every person with the law’s 
protection.236 Rather, the Second Amendment is a right against the state to 
stay away and let me protect myself. So, if for Hobbes exercising self-
defense means that something has gone wrong, for Heller it means that all 
is going well. The Lockean-Hellerian subject wants to be able to say what 
neither the Hobbesian nor the republican subjects can say: “I am right and 
the state is wrong; my interpretation of what natural justice demands is just 
as valid, and I deserve the power to assert it on my own, regardless of 
institutional set up.” In some contexts, like instances of civil disobedience, 
such arguments may have great appeal. But when individuals use the 
bodies of their fellows as means for and the grounds upon which their view 
of natural justice is erected, we might think again. Hobbes thought private 
conscience is antagonistic to tranquility and peace and therefore 
antagonistic to social order.237 In Locke’s contrasting view, as Keith 
Whittington explains, “God speaks to each individual personally . . . Every 
person can recognize His law, and all are responsible for their 
interpretation of it at the final judgment.”238 Guns enable individuals to 
assert and enforce this kind of moral authority. They are “symbolic 
embodiments of Lockean autonomy and individualism,” representing such 
values as independence, self-esteem, and vigilance.239 

Favorable interpretations of Locke insist that he joins Hobbes in 
rejecting the view that self-defense builds on a dichotomy between villains 
and victims, which finds the solution to violence in the form of “arming 
the righteous and establishing the reign of virtue.”240 Nonetheless, Locke, 
unlike Hobbes, does provide a theoretical foundation for the intelligibility 
of this categorization of persons. They may not be innate qualities, but 
persons can still assume the status of either villainous or virtuous by their 
own autonomous actions. A Lockean state of nature is more like an 
adjudication of all against all than a war of all against all. Namely, it’s not 
that sovereignty does not exist, but rather it is dispersed. Every individual 

 
 236. George P. Fletcher, Domination in the Theory of Justification and Excuse, 57 U. PITT. L. 
REV. 553, 570–71 (1996); Sanford H. Kadish, Respect for Life and Regard for Rights in the Criminal 
Law, 64 CAL. L. REV. 871, 884 (1976). 
 237. See McDowell, supra note 140, at 426. 
 238. WHITTINGTON, supra note 73, at 118. 
 239. Green, supra note 38, at 158 n.96, 166. 
 240. David Gauthier, Self-Defense and the Requirement of Imminence: Comments on George 
Fletcher’s Domination in the Theory of Justification and Excuse, 57 U. PITT. L. REV. 615, 620 (1996). 
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is an atom of governance with a potential claim to justified violence.241 
Hence, vigilantism for Hobbes is nothing but “vain-glory,” but for Locke 
it may very well be justice. Hobbes lists individual entitlement to privately 
judge the moral virtue of actions among “the Diseases of a Common-
wealth, that proceed from the poyson of seditious doctrines.”242 Private 
violence—no matter the moral presumptions that guide it—is the primary 
evil that government ought to eradicate; and it inevitably flows from 
private will unrestrained by political authority. The main problem in a 
Lockean state of nature, to be resolved by the erection of a civil order, is 
not violence but injustice. Per Locke, each of us is entitled to determine 
what justice objectively demands, by private appeal to a prefixed natural 
moral order, and then, arguably, to act accordingly. 

The upshot of this entitlement is an establishment of moral hierarchy 
based on the principle of desert. So, whereas for Hobbes we have a right 
to kick and scream on the way to the gallows, since the establishment of 
moral hierarchy through violence is conceptually rejected,243 for Locke 
criminality is loss of status. Here is Locke: “a Criminal, who having 
renounced Reason, the common Rule and Measure, God hath given to 
Mankind, hath by the unjust Violence and Slaughter he hath committed 
upon one, declared War against all Mankind, and therefore may be 
destroyed as a Lyon or a Tyger.”244 Self-defense is a private case of 
punishment, i.e., just violence inflicted on one who has performed or 
threatened unjust violence, thereby forfeiting their rights and rendering 
themselves liable.245 This is an autonomous renouncing, not by consent 
but by fault. Those who do it are akin to “savage beasts,” and thus the 

 
 241. MICHEL FOUCAULT, THE BIRTH OF BIOPOLITICS: LECTURES AT THE COLLEGE DE FRANCE, 
1978–1979 91 (Michel Senellart ed., Graham Burchell trans., 2004) (arguing that in Hobbes we find 
“the last of the theories of the state,” whereas “Locke does not produce a theory of the state; he 
produces a theory of government”). See Timothy W. Luke, Gunplay and Governmentality: 
Sovereignty, Subjectivity, and Shootings in the United States, in GUN VIOLENCE AND PUBLIC LIFE 1 
(Ben Agger & Timothy W. Luke eds., 1999) (applying Foucault’s theory of governmentality to 
American gun culture). 
 242. LEVIATHAN, supra note 101, at 365. 
 243. See Forsyth, supra note 108, at 44 (“There was, for Hobbes, no firm, divinely established, 
status of security and property in the state of nature, such that a conflict there always took the form of 
a clash between objective ‘wrong’ and objective ‘right’, between the ‘good’ and the ‘wicked’, between 
the ‘criminal’ and the ‘punisher’. Rather there was a constant interplay of rightful claims and rightful 
counter-claims, a constant clash of right”). 
 244. JOHN LOCKE, SECOND TREATISE OF GOVERNMENT 8 (Mark Goldie ed., 2016) (1689). 
 245. Id. at 10–11, 13; see WHITLEY R. P. KAUFMAN, JUSTIFIED KILLING: THE PARADOX OF 
SELF-DEFENSE 52 (2009). 
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moral hierarchy gets a naturalist anchor while also being highly 
susceptible to complementary social hierarchies, primarily racial.246 

If a violent action of an individual toward another is justified by their 
self-asserted privilege to assign blame for violating natural rights and act 
on it,247 why not after the fact too? Defensive acts are forward-looking by 
definition, but the Lockean executive natural right allows one to judge 
others and punish them for breaching natural law.248 The Lockean 
vigilance encapsulated in the gun reduces self-defense to private 
punishment. Indeed, Green defends the retention of the executive right to 
perform moral judgment and to refuse submission to governmental 
authority, by highlighting the salience of vigilante figures in American 
culture.249 The Second Amendment is uniquely valuable because guns 
“allow us to defend our vision of our rights.”250 As constitutional law, it 
belongs in the group of basic entitlements we ought to be free to enjoy 
without state intervention. Hence, it is not necessarily the case that “Heller 
may be doctrinally inconsistent by placing lawful self-defense at the core 
of the right, but neglecting the nonlethal orientation baked into that core,” 
as Eric Ruben argues.251 If autonomy rather than safety drives self-defense 
under the Second Amendment, then nonlethality is not what this body of 
law aims at its core to promote. Rather, it regulates the legality of lethality 
so as to leave room for people to choose for themselves when, where, why, 
and against whom to use forceful protection measures against threats. 
Ruben thus asks the Court to use a markedly different conception of self-
defense in applying Heller than the one animating the decision itself. 

In sum, Hellerian Second Amendment law follows Locke in viewing 
self-defense as a moral triumph, because by exercising it the individual 
eradicates the wrong and reinstalls the right, restores a just order, and puts 
every person in his place. For Hobbes, the last thing we want is to let the 
right to self-defense, and correspondingly the fear of its exercise by 

 
 246. CHARLES W. MILLS, THE RACIAL CONTRACT 86 (1997) (though Mills argues that Hobbes 
is just as responsible for the racist undertones of social contract theory as Locke); see also Sherally 
Munshi, Dispossession: An American Property Law Tradition, 110 GEO. L.J. 1021, 1062 (2022) 
(explaining how Locke’s theory legitimates slavery). 
 247. With the caveat that the agent must “face the consequences if she is wrong.” Green, supra 
note 38, at 187. More accurately though, the question is not whether she is wrong but whether she is 
unreasonable. Through the reasonableness standard, distribution of decision-making powers remains 
controlling. Thorburn, supra note 32. 
 248. Finkelstein 2001, supra note 99, at 333. 
 249. Green, supra note 38, at 160–62. 
 250. Id. at 165. 
 251. Ruben, supra note 40, at 68. 
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another, rule our lives. Self-defense is therefore neither a moral issue nor 
a cause for celebration. It is instead a political problem. 

B.  Hobbes v. The Patriarchy 

The Supreme Court’s answers to central questions of Second 
Amendment doctrine are informed by its conception of self-defense in 
combination with its conception of civic personhood. The previous section 
argued that the nature of the former is autonomy. This section argues that 
the nature of the latter is patriarchy. This reveals the reach and the impact 
of the Lockean conception of self-defense as a private case of just 
infliction of violence. Since government gets its legitimacy from the 
people, Locke believed that if government has a right to punish it must be 
derived from individual’s natural right as earthly executors of a 
“prepolitical authority to punish wrongdoers possessed by God and by 
fathers.”252 Hierarchy is baked into the conceptual scheme. Hobbes’s 
citizen, by contrast, in not a head of household but rather an equal member 
of a public. 

The idea of householdership is deeply rooted in American criminal 
law. Markus Dubber argues that this notion captures the apolitical view 
held by penal code drafters, from the Founding through Reconstruction 
and onwards.253 According to Dubber, the revolutionary republican 
scheme of government was confined to public law institutions, from which 
criminal justice was excluded. Here, the monarchical structure was kept, 
in the form of a rule of police governed by an economic logic of 
management, rather than a rule of law governed by a republican logic of 
self-rule. In the latter, the relationship between ruler and ruled is one of 
equal participation in a shared civic space; in the former, it is a manager 
and his subordinates. For this reason, Dubber contends, constitutional 
criminal law safeguards the rights of persons before but not after 
conviction.254 The Bill of Rights is silent about the convicted because their 
status in the political community is malleable, in accordance with their 
designation as faulty human resources. Even if performed by the state, the 
 
 252. A. John Simmons, Locke and the Right to Punish, 20 PHIL. & PUB. AFF. 311, 315 (1991); 
see also Forsyth, supra note 108, at 37 (describing the paradigmatic Lockean subject, as opposed to 
the Hobbesian one, as a head of household). 
 253. Markus D. Dubber, Foundations of State Punishment in Modern Liberal Democracies: 
Toward a Genealogy of American Criminal Law, in PHILOSOPHICAL FOUNDATIONS OF CRIMINAL 
LAW 83, 92–98 (R. A. Duff & Stuart P. Green eds., 2011). 
 254. The Eighth Amendment is no exception, per Dubber, because it forbids excessive 
punishment as bad management of human resources rather than as an infringement on the status of 
equal citizenship. Id. at 101. 
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regulation of private violence remains a matter of patriarchal management, 
as “a king’s macro household.”255 

Second Amendment law translates this framework into the micro 
level. Today, there is a growing body of scholarship on republican design 
of the criminal law, but the focus is on criminalization, policing, and 
punishment, not on private defenses.256 Heller could have helped to close 
this gap, but it is antirepublican: it promotes a patriarchal order centered 
around the defender of home, in lieu of a public sphere centered around an 
equal participant in the polity. The Hellerian vision of subjectivity is 
opposite both to political association (republicanism) and to subjection to 
authority (Hobbes). Heller’s citizen is not a child, as a macro household 
may insinuate, but he is an island, or rather a patriarch of his own island. 
Perhaps most accurately: the citizen as a car.257 The chances that an 
American has participated in building his car have gotten slimmer, but the 
gun allows one to feel that they have firm control over the steering 
wheel.258 “As the decline of manufacturing and a rise in the female labor 
force has disrupted men’s privileged position as sole providers for their 
households,” Jennifer Carlson found in her ethnographic study on 
Michigan gun owners, “guns provide an alternative means of claiming 
masculine duty, authority, and dignity in the household.”259 

The trajectory of Second Amendment decisions after Heller expands 
and diversifies the image of the home-protector. For example, Justice 
Alito’s concurrence in Bruen cites instances of gays and women resorting 
to their guns for protection against assaults.260 But this is most pronounced 
with regard to race. Taking a close look at Reconstruction in McDonald 
(which ruled that the Second Amendment applies to the States via the 
Fourteenth Amendment), Justice Thomas’s concurring opinion narrates 
how former slaves were able to become patriarchs of their own, thanks to 
 
 255. Markus D. Dubber, “An Extraordinarily Beautiful Document”: Jefferson’s Bill for 
Proportioning Crimes and Punishments and the Challenge of Republican Punishment, in MODERN 
HISTORIES OF CRIME AND PUNISHMENT 115, 120 (Markus D. Dubber & Lindsay Farmer eds., 2007). 
 256. See, e.g., Ekow N. Yankah, Pretext and Justification: Republicanism, Policing, and Race, 
40 CARDOZO L. REV. 1543 (2019); R. A. Duff & S. E. Marshall, Civic Punishment, in DEMOCRATIC 
THEORY AND MASS INCARCERATION 33 (Albert W. Dzur et al. eds., 2016) (contrasting a republican 
vision and a Hobbesian one as opposites); JOHN BRAITHWAITE & PHILIP PETTIT, NOT JUST DESERTS: 
A REPUBLICAN THEORY OF CRIMINAL JUSTICE (1990). 
 257. Sarah A. Seo, The New Public, 125 YALE L.J. 1616 (2016) (explaining how the car has 
come to encapsulate shifting understandings of key ideas like home, policing, freedom, and privacy, 
through its central place in Fourth Amendment law since the middle of the twentieth century). 
 258. The illusions of control and of usefulness are real benefits that guns provide, though they 
are not material as the harms caused by guns are. 
 259. CARLSON, supra note 18, at 97. 
 260. Bruen, 142 S. Ct. at 2159 (Alito, J., concurring). 
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their guns. Barred from gun-holding before emancipation by law and by 
force, the extension of this right to Black Americans was necessary for 
their liberty, security, and property-holding.261 Racially discriminatory 
gun laws did not end with Reconstruction,262 but this racist history is not 
taken to indicate the Second Amendment’s true purpose. Justice Thomas’s 
opinion synthesizes originalism and Black Power.263 The narrative is one 
of constitutionally mandated emancipation, realized by armed struggles 
against violent white supremacy from Reconstruction through Jim Crow 
to “Black Guns Matter.”264 

Most importantly for Justice Thomas, doctrinally and historically, the 
right to guns is “a privilege of American citizenship.”265 His originalist 
insistence on incorporation through the Fourteenth Amendment’s 
Privileges and Immunities rather than Due Process Clause is anchored in 
the latter facilitating “a liberal [civil] ‘rights revolution’ that has 
undermined traditional authority and generated a culture of permissiveness 
and passivity . . . destroying the Black patriarch whom Black women, 
children, and communities need for protection and instruction,” in Corey 
Robin’s analysis.266 Robin portrays Thomas’s “black man of arms” as a 
benevolent patriarch; he is “no libertarian,” yet he still wants the 
government to leave him alone: “[t]hat man is an outcast from white 
government and racist society; he is a refugee from politics.”267 

 
 261. McDonald, 130 S. Ct. at 3082–88 (Thomas, J., concurring); see also id. at 3040 (Alito, J.); 
Rogers, 140 S. Ct. at 1873–74 (Thomas, J., dissenting). 
 262. Adam Winkler, Racist Gun Laws and the Second Amendment, 135 HARV. L. REV. F. 537 
(2022); CAROL ANDERSON, THE SECOND: RACE AND GUNS IN A FATALLY UNEQUAL AMERICA 
(2021); Gulasekaram, supra note 26, at 1542–43, 1557–61. 
 263. McDonald, 130 S. Ct. at 3063 (“the objective of this inquiry is to discern what ‘ordinary 
citizens’ at the time of ratification would have understood the Privileges or Immunities Clause to 
mean”). 
 264. See also Katherine J. King, Comment, Heller as Popular Constitutionalism? The 
Overlooked Narrative of Armed Black Self-Defense, 20 U. PA. J. CONST. L. 1237 (2018); NICHOLAS 
JOHNSON, NEGROES AND THE GUN: THE BLACK TRADITION OF ARMS (2014); Robert J. Cottrol & 
Raymond T. Diamond, The Second Amendment: Toward an Afro-Americanist Reconstruction, 80 
GEO. L.J. 309 (1991). “Black Guns Matter” is an organization that submits amici briefs in Second 
Amendment cases, arguing that any gun regulation is racist. See, e.g., Brief for Black Guns Matter, A 
Girl & A Gun Women’s Shooting League, and Armed Equality as Amici Curiae Supporting 
Petitioners, N. Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022) (No. 20-843), available 
at https://www.supremecourt.gov/DocketPDF/20/20-843/184443/20210720184235122_Amici_Brief 
_of_Black_Guns_Matter_No._20-843.pdf. 
 265. McDonald, 130 S. Ct. at 3059 (Thomas, J., concurring). 
 266. Corey Robin, The Self-Fulfilling Prophecies of Clarence Thomas, NEW YORKER (July 9, 
2022), https://www.newyorker.com/news/daily-comment/the-self-fulfilling-prophecies-of-clarence-
thomas. 
 267. COREY ROBIN, THE ENIGMA OF CLARENCE THOMAS 184–85 (2019). 
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If protection of self and others stems from heading a household, 
particularly vis-à-vis a hopelessly hostile political hegemony, it is not just 
a right but a duty. So it is for Locke, because we hold our lives as trustees 
of God and therefore are under an obligation to preserve them. When we 
offend, we “trespass against the whole Species,”268 renounce reason and 
forfeit the law’s protection. A criminal of whatever caliber is “dangerous 
to Mankind,”269 Locke submits, and hence natural law not only allows but 
requires to “kill a Thief, who has not in the least hurt him, nor declared any 
Design upon his Life . . . [because there is] no reason to suppose, that he, 
who would take away my Liberty would not, when he had me in his Power, 
take away every thing else.”270 The duty to self-defend thus consists of a 
self-righteous power to assign an immutable status of criminality based on 
judgment of faulty conduct. This is the root of the status of “law-abiding,” 
which Second Amendment law hinges on. 

Bruen struck down “may issue” gun licensing regimes, because they 
grant “open-ended discretion to licensing officials,” requiring “ordinary, 
law-abiding citizens” to show a special reason apart from the universal 
need for self-defense.271 In contrast, “shall issue” regimes are 
constitutional thanks to their employment of “objective licensing 
requirements,” as Justice Kavanaugh stresses in his concurrence.272 
Objectively, however, most gun owners will never need to use a weapon 
for self-defense, and many of those who will—those in spaces of abundant 
physical threats, like jails, prisons, and gangs, where a natural right to self-
defense would be most acutely protected—are barred from gun possession 
due to felony convictions, presence in sensitive places, or both.273 The 
question is not whether the requirements are objective but whose 
subjectivity counts. Second Amendment law mandates that the power to 
use discretion and judge the need for self-defense be in the hands of 
individuals rather than officials. Yet only a subset thereof. “Law-abiding” 
is a status assigned by state officials with their discretion, which “shall 
issue” regimes do allow. 

The macro patriarch and the micro patriarch join hands to select who 
is admitted into the household. They merge three issues: the meaning of 
citizenship, the commitment of crime, and the right to self-defense. Under 

 
 268. LOCKE, supra note 244, at 6. 
 269. Id. 
 270. Id. at 11. 
 271. Bruen, 142 S. Ct. at 2161 (Kavanaugh, J., concurring). 
 272. Id. 
 273. See Ruben, supra note 40, at 75; Miller, Institutions, supra note 192, at 80–81. 
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Hobbes’s view, these issues have no bearing on one another: blame does 
not alter, and self-defense does not depend on, one’s citizenship status. 
First, because citizenship is not virtue-dependent; all subjects are entitled 
to equal representation. Second, because criminality does not indicate your 
true and deserved moral worth—it is a predicate of the use of authority.274 
Third, conversely, because self-defense is antagonistic to and valid in spite 
of authority, it is not a privilege for certain social classes. Under Hellerian 
Second Amendment law, there is an essentialist binary between the 
citizenry and the felonry, and the discretionary privileges of self-defense 
are reserved for members of the former group.275 Both classes are 
described in Second Amendment decisions as categories of people rather 
than of deeds, e.g., “persons of quality” and “the responsible” versus 
“disorderly person, vagrant, or disturber of the peace” and “the allegedly 
reckless.”276 Once persons are labeled as members of the latter group, the 
stringent mens rea requirements that Bruen insists on no longer apply.277 
This is consistent with “the entire structure” of federal gun crimes, which 
“revolves around aiming to secure, protect, and defend the rights of law-
abiding citizens to keep and bear guns while visiting extreme punishment 
on the bad apples.”278 

Second Amendment law enlists the republican roots of the United 
States to justify the exclusion of felons from exercising their individual 
rights, due to their ostensible lack of civic virtue.279 It ignores the fact that 
the felonry is a very broad, loose, and racialized category,280 particularly 

 
 274. See CONDREN, supra note 116, at 49. 
 275. See Alice Ristroph, Farewell to the Felonry, 53 HARV. C.R-C.L. L. REV. 563 (2018) 
(exploring the historical underpinnings and contemporary implications of this binary); Siegel, supra 
note 60, at 207–15 (situating this binary in the context of Heller); Kleinfeld, supra note 210, at 965–
69 (analyzing collateral consequences of conviction as stripping rights connected to citizenship). 
Challenges to laws prohibiting persons convicted of felonies or serious misdemeanors from possessing 
firearms have failed, although a few courts have entertained the possibility that a person who has been 
convicted of serious crime may, in exceptional circumstances, lift the burden and prove that they now 
belong in the category of “law abiding, responsible citizens.” Charles, supra note 92, at 61; Eric Ruben 
& Joseph Blocher, From Theory to Doctrine: An Empirical Analysis of the Right to Keep and Bear 
Arms after Heller, 67 DUKE L.J. 1433, 1481, 1499 n.256 (2018). 
 276. Bruen, 142 S. Ct. at 2142, 2149, 2152 (respectively). 
 277. Supra text accompanying notes 52–57. 
 278. Jacob D. Charles & Brandon L. Garrett, The Trajectory of Federal Gun Crimes, 170 U. 
PA. L. REV. 637, 688 (2021). Hence, for example, prosecutors prioritize street-level offenders over 
“holding manufacturers, distributors, and dealers to account.” Id. at 689. 
 279. Don B. Kates & Clayton E. Cramer, Second Amendment Limitations and Criminological 
Considerations, 60 HASTINGS L.J. 1339, 1359–60 (2009); Miller, Institutions, supra note 192, at 97. 
 280. This would still be true if we substitute “criminal” or “felonious” with “violent.” See 
DAVID ALAN SKLANSKY, A PATTERN OF VIOLENCE: HOW THE LAW CLASSIFIES CRIMES AND WHAT 
IT MEANS FOR JUSTICE (2021); Alice Ristroph, Criminal Law in the Shadow of Violence, 62 ALA. L. 
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in our prosecutorial reality, which reduces vice to actuarial prediction of 
dangerousness. Worse yet, it emblemizes a punitive culture that views 
criminality as inherent to certain people’s characters, a matter of deserved 
status. This is deeply illiberal, but it also belies republicanism, which 
would forbid the crime-based disenfranchisement practices that Second 
Amendment law relies on. A republican understanding of the criminal law, 
as Ekow Yankah stresses, will be “more sensitive to the way punishment 
itself can do damage to civic bonds.”281 

The Hellerian right to keep the state away is best understood under 
Hobbes’s conception of “state”: not officials representing the sovereign 
but political commonality itself. Hobbes was certainly no republican, but 
he shares with republicanism the notion of the public as the guiding light 
for political affairs. This notion translates to equal and equitable 
institutional representation in lieu of conflicting private wills. Second 
Amendment law takes the public out of the republic. It utilizes self-defense 
not to fortify but to undermine the social contract. First, by erecting 
boundaries between diverse social groups that impede the possibility of a 
flourishing public life built around joint social projects.282 Second, by 
creating a “right to exit” civil society and resort to self-help, stripping the 
state of its role as protector and delegating sovereignty to the individual.283 
The state envisioned does not further a common good and it is not even a 
night-watchman state, for it does not even purport to keep us safe. In fact, 
it positions itself precisely in opposition to this function, under the 
assumption that every increase in welfare functions, including the 
protection of life and limb, is a step toward tyranny. 

 
REV. 571 (2011) (discussing the problematic, often irrelevant, arbitrary, or racist criteria for 
classifying certain offenses as violent). 
 281. Ekow N. Yankah, Republican Responsibility in Criminal Law, 9 CRIM. L. & PHIL. 457, 466 
(2015). But cf. Robert Weisberg, Values, Violence, and the Second Amendment: American Character, 
Constitutionalism, and Crime, 39 HOUSTON L. REV. 1, 6 (2002) (“any effort by liberals to give content 
to the Civic Republican notion of virtue risks implicating political values that liberals would hardly 
find virtuous”). Modern republican theory consists of two general branches—one is inspired by Athens 
and ideas about civic virtue, the other inspired by Rome and ideas about freedom as nondomination—
though I do not dwell on this distinction. 
 282. See, e.g., with regard to Second Amendment law’s contribution to economic inequality, 
Bertrall L. Ross II, Inequality, Anti-Republicanism, and Our Unique Second Amendment, 135 HARV. 
L. REV. F. 491 (2022); Williams, supra note 194, at 642 (“Heller offers a Second Amendment cleaned 
up so that it can safely be brought into the homes of affluent Washington suburbanites who would 
never dream of resistance [against tyranny]—they have too much sunk into the system—but who 
might own a gun to protect themselves from the private dangers that, they believe, stalk around their 
doors at night”). We might understand Hobbes as the city to Heller’s suburb and to republicanism’s 
small town. 
 283. ROBIN L. WEST, CIVIL RIGHTS: RETHINKING THEIR NATURAL FOUNDATION ch. 5 (2019). 
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The same history Justice Thomas narrates in McDonald is also one of 
state impotence and inadequacy, if not malignancy, relieving itself of 
responsibility for its subjects’ welfare and privatizing core functions such 
as the protection of their physical safety.284 But this is not taken to be a 
problem. In Bruen as well as previous decisions, the Court stresses the 
necessity of individual guns due to state inability or lack of will to protect: 
“individuals . . . must defend themselves because the State will not.”285 
Majority Justices cite anecdotal and statistical evidence for why your 
desire to be in control of your own safety is justified.286 It is a given that 
the state will abandon you, particularly if you are socially weak, and the 
Court does not believe you are owed any recourse besides empowerment. 

There is an element of self-fulfilling prophecy in the notion that you 
need a gun to protect yourself because the state is not going to be there for 
you. It is the Supreme Court that condoned state failure to protect and ruled 
that the state is under no obligation to do so, and it is the same Supreme 
Court that then appealed to these facts to posit that there is no alternative 
to self-protection. 

The earlier moment is exemplified in the 1989 case of DeShaney v. 
Winnebago County Department of Social Services. Here, the Supreme 
Court rejected a constitutional claim that the government was obligated to 
prevent severe physical and mental damage inflicted on a child by his 
father, who officials knew was abusive. Government, the DeShaney Court 
held, is under no positive obligation to protect persons from private 
violence. The Due Process Clause guarantees individuals some protections 
against state harms but not against those inflicted by other individuals.287 
As one commentator noted, this case supports the individual rights 
interpretation of the Second Amendment: “If the government generally 
has no obligation to protect citizens, how can it prevent its citizens from 
bearing arms in their own defense?”288 Though a right to firearms would 

 
 284. See Zanita E. Fenton, Disarming Sate Action; Discharging State Responsibility, 52 HARV. 
C.R.-C.L. L. REV. 47 (2017); DARRYL K. BROWN, FREE MARKET CRIMINAL JUSTICE: HOW 
DEMOCRACY AND LAISSEZ FAIRE UNDERMINE THE RULE OF LAW (2016); GARLAND, supra note 49. 
 285. Caetano, 136 S. Ct., at 1029 (Alito, J., concurring). 
 286. Infra notes 300, 324, and accompanying texts. 
 287. DeShaney v. Winnebago County Dep’t of Soc. Servs., 489 U.S. 187, 109 S. Ct. 998, 1002–
07 (1989). For analysis and critique, see Louis Michael Seidman, State Action and the Constitution’s 
Middle Band, 117 MICH. L. REV. 1, 11–19 (2018); Steven J. Heyman, The First Duty of Government: 
Protection, Liberty and the Fourteenth Amendment, 41 DUKE L.J. 507 (1991). 
 288. Murley, supra note 37, at 40; see also Fenton, supra note 284, at 50–51; Don. B. Kates & 
Alice Marie Beard, Murder, Self-Defense, and the Right to Arms, 45 CONN. L. REV. 1685, 1691–93 
(2013); West, supra note 34, at 403. 
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not have availed the four-year-old junior DeShaney.289 Furthermore, 
Supreme Court jurisprudence has since extended DeShaney to hold more 
generally that the Constitution does not mandate police protection.290 

One might have supposed that the constitutionalization of the means 
of self-defense would enhance the prospects for protection of persons’ 
bodily integrity. But, you see, it is self-defense, not security of the person, 
that is constitutionally protected. Second Amendment rights do not 
provide a carte blanche; a self-defender will need to answer and account 
for his actions under the criminal law. But criminal law procedures are 
often tokens of the failures of better alternatives, like communication and 
prevention. Ironically, the auxiliary constitutionalization of self-defense 
relegates the dealing with private violence to the criminal law. This 
increases violence. One manifestation is that the greater malleability of 
statutory criminal law as opposed to constitutional law allows legislatures 
to empower private citizens to engage in conduct that constitutional 
protections forbid police officers from performing, such as shooting at 
protesters suspected of rioting or looting.291 Another manifestation is again 
exemplified by DeShaney. The criminal process, as Vincent Chiao 
comments, “was not worth very much to the boy, as it failed to protect him 
from being beaten by his father. But in the Court’s view, public institutions 
are not required to prove their worth. They are just required to respect 
rights.”292 The senior DeShaney’s aggression derived from his Lockean 
God-given right to manage and protect his own household, where the state 
is not welcome. He got punished, to return to Dubber’s terminology, for 
being a failed patriarch: an imprudent ruler who is unfit to rule not for lack 
of legitimacy but due to bad management of human resources.293 

The Hobbesian sovereign is under an obligation to represent both 
DeShaneys’ interests and to make sure the boy has no reason to resort to 
self-defense. Resistance to coercion is as necessary from the subject’s 
point of view as keeping order is from the sovereign’s perspective. The 
sovereign may not have the moral upper hand, but he does have legitimate 
political authority. He still represents the subjects’ will and coerces on 
their behalf. For this reason, the sovereign has absolute discretion and a 

 
 289. See Charles, supra note 92, at 64–65 (discussing the exclusion of children from the scope 
of the Second Amendment). 
 290. Town of Castle Rock v. Gonzales, 125 S. Ct. 2796, 2810 (2005); see Alexandra Natapoff, 
Underenforcement, 75 FORDHAM L. REV. 1715, 1758, 1768 (2006). 
 291. Jacob D. Charles & Darrell A.H. Miller, Violence and Nondelegation, 135 HARV. L. REV. 
F. 463 (2022). 
 292. VINCENT CHIAO, CRIMINAL LAW IN THE AGE OF THE ADMINISTRATIVE STATE 3 (2018). 
 293. Supra note 254. 
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right to all available means. He doesn’t leave you to your own devices, if 
he triumphs in the difficult task of maintaining sovereign authority. 
Hobbesian subjects are “agents of their own security, not mere passive 
recipients of protective services.”294 But it is precisely when the sovereign 
fails, leaving the management of violence to the means of the criminal law, 
that this statement becomes pertinent.295 DeShaney’s father deserved to be 
punished for his crimes, but it is his status as a political subject that 
legitimizes the Hobbesian sovereign’s ex ante actions to prevent abuse in 
the first place.296 This is a matter of responsibility. The entity responsible 
for the junior DeShaney’s grievance is thus the sovereign no less than his 
father. 

The argument should not be misread for a normative call for more 
policing. It is not about suggesting solutions for dealing with violence but 
rather about assessing the nature of the problem and placing responsibility 
for it. Critics of overpolicing agree with Hobbes that violence indicates a 
failure of the state.297 The solutions they prefer are often opposite to those 
that Hobbes favors (and may be similar to those favored by progun 
conservatives),298 because they reject his absolutist view of sovereignty 
and instead think of violence as structural, implicating dispersed agents of 
sovereignty with economic and patriarchal social institutions.299 This still 
implies, however, that when people get hurt, the sovereign should answer 
for it. For the Second Amendment Court, there is no failure at all, as far as 
the state is concerned, and nothing to be accountable for. 

 
 294. Ristroph, Respect, supra note 33, at 618 n.81. 
 295. See RAMSAY, supra note 34, at 215–16. 
 296. CHIAO, supra note 292, at 32–33 (making a similar critique of DeShaney, though not by 
way of Hobbes: “By insisting on the criminal law as an institution devoted to blaming and punishing 
individuals for their wrongful acts, while ignoring the significance of other public institutions in 
responding to crime as a collective problem for the polity, a private right conception [of the criminal 
law] finds common ground with the DeShaney court”). 
 297. Natapoff, supra note 290, at 1719 (“understanding underenforcement in its own right as a 
potential site for distributive and democratic failure reveals that underenforcement is not necessarily 
an alternative to overenforcement but often its corollary”). 
 298. To illustrate, both left-wing abolitionists and right-wing gun enthusiasts reject calling 911 
to deal with incidents of violence. Compare Luke, supra note 241, at 18 (referring to gun enthusiasts) 
with Ejeris Dixon, Building Community Safety: Practical Steps Toward Liberatory Transformation, 
in WHO DO YOU SERVE, WHO DO YOU PROTECT? POLICE VIOLENCE AND RESISTANCE IN THE UNITED 
STATES 161, 169 (Maya Schenwar et al. eds., 2016) (referring to abolitionists). There are important 
differences between these groups, of course, but both share profound mistrust of authorities and think 
they can be done without; cultivation of political trust is not considered a worthwhile goal at all. 
 299. See WENDY BROWN, STATES OF INJURY: POWER AND FREEDOM IN LATE MODERNITY 16 
(1995). 
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C.  Hobbes v. Mass Shooters 

Justice Thomas includes in his Bruen opinion a comment that, in line 
with the entire decision, relates on its face a historical incident but speaks 
volumes about contemporary society. In the Court’s view, to be an equal 
citizen is to have the power to protect yourself, because the government is 
not going to, nor do you wish it to. Reconstruction secured this right for 
Black Americans as part of the status of citizenship. In this context, Justice 
Thomas highlights the story of a Black schoolteacher in postbellum 
Maryland, who was given a revolver by the local sheriff to protect his 
students against violence by white mobs.300 Despite the historical setting, 
arming teachers as a solution to a pressing social problem of violence will 
sound familiar to the opinion’s contemporary audience: it is analogous to 
gun rights advocates’ responses to incidents of mass shootings at schools. 

Although no other issue related to gun violence captures public 
attention in the same way as mass shootings, advocates on both sides of 
the Second Amendment debate have warned against designing gun laws 
with mass shootings in mind, since they are only responsible for a fraction 
of gun violence in the United States.301 Yet it is important to try and 
understand the cultural connections between mass shootings and Hellerian 
Second Amendment: two uniquely American phenomena related to gun 
culture, which have surged in the twenty-first century.302 In the context of 
the place of self-defense in public life, the contrast between self-defense 
as a political problem and self-defense as putting persons in their place is 
starkly demonstrated by considering the relationship between gun rights 
 
 300. Bruen, 142 S. Ct. at 2151. Note that in this story, a state official provided the means of 
protection to the teacher. It is therefore more a story about delegation of responsibility and 
acknowledgement of failure than one about self-sufficiency. 
 301. Sam Kamin, The Citizen’s Guide to Gun Control at 30, 23 BERKELEY J. CRIM. L., no. 3, 
2018, 47 at 56–58 (proregulation); Clayton E. Cramer, Mass Murder: American Unexceptionalism, 
D.C. v. Heller, and “Reasonableness,” 43 S. ILL. U. L.J. 43 (2018) (proguns). 
 302. There have been mass shootings in other countries as well, but the U.S. has had the most 
incidents “by far,” comprising roughly a third of all global incidents of this kind. Adam Lankford, 
Public Mass Shooters and Firearms: A Cross-National Study of 171 Countries, 31 VIOLENCE & 
VICTIMS 187, 192 (2016). In the last two decades the numbers of mass shootings have gone 
increasingly up. James Densley & Jillian Peterson, We Analyzed 53 Years of Mass Shooting Data. 
Attacks Aren’t Just Increasing, They’re Getting Deadlier, L.A. TIMES (Sept. 1, 2019), 
https://www.latimes.com/opinion/story/2019-09-01/mass-shooting-data-odessa-midland-increase; 
GABOR, supra note 11, at ch. 5; Amy P. Cohen, Deborah Azrael & Matthew Miller, Rate of Mass 
Shootings Has Tripled Since 2011, Harvard Research Shows, MOTHER JONES (Oct. 15, 2014), 
https://www.motherjones.com/politics/2014/10/mass-shootings-increasing-harvard-research. But cf. 
Cramer, supra note 279 (challenging the data by counting, e.g., terrorist attacks, killing as part of 
organized criminal enterprises, and nonfirearm mass murders. The article’s methodology is not 
rigorous, but even if this would render the U.S. less exceptional, it obscures the specificity and cultural 
significance of the examined phenomenon). 
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and mass shootings. On their face, mass shootings are pure aggression and 
so may seem like the opposite of defensive action, but they occur against 
the backdrop of two major social conditions that have everything to do 
with the Second Amendment: the availability of guns and the power of 
cultural scripts.303 

Following incidents of mass shootings, progun commentators 
regularly invoke three types of responses: first, framing the problem as one 
of evil individuals whom law-abiding citizens should be able to quell 
(solution: arm good guys to take on bad guys);304 second, suggesting that 
violence is inevitable and the way to ameliorate its harms is reducing 
social interaction (solutions: fortify school buildings to prevent 
perpetrators from entering,305 homeschool children);306 third, lamenting 
lack of social cohesion and virtuousness that might prevent some mass 
shootings (solution: strengthen community-building and morality-
inducing institutions such as churches).307 The third response contradicts 
the first two. One cannot promote individual gun rights for self-protection 
against criminals and in the same breath wish for stronger communities. 
Your neighbor is either your potential killer or your confidant. Second 
Amendment decisions unequivocally convey the former message. The 
third response correctly identifies that acts of violence are products of 
culture and that the cultural problem that yields mass shooting is one of 
alienation. Second Amendment jurisprudence clarifies that this problem is 
not just the mass shooters’ but ours. 

Sociologist Zygmunt Bauman has impactfully argued that the 
extermination camp was not a departure from, but rather a paradigmatic 
manifestation of, European modernism.308 Progun responses to mass 
 
 303. Amy Shuffelton, Consider Your Man Card Reissued: Masculine Honor and Gun Violence, 
65 EDUC. THEORY 387, 387 (2015). 
 304. See Larry Buchanan & Lauren Leatherby, Who Stops a ‘Bad Guy With a Gun’?, N.Y. 
TIMES (June 22, 2022), https://www.nytimes.com/interactive/2022/06/22/us/shootings-police-
response-uvalde-buffalo.html. 
 305. María Méndez & Jolie McCullough, Trump and Cruz Propose “Hardened” One-Door 
Schoolhouses. Experts Say That’s Not a Credible Solution, TEX. TRIBUNE (May 28, 2022), 
https://www.texastribune.org/2022/05/28/uvalde-shooting-school-doors. This solution is reminiscent 
of the Castle Doctrine but applied to a public space and so consistent with Stand Your Ground ideology 
that turns the public into private. Supra text accompanying notes 50-52. 
 306. Jordan Boyd, Tragedies Like the Texas Shooting Make a Somber Case for Homeschooling, 
FEDERALIST (May 25, 2022), https://thefederalist.com/2022/05/25/tragedies-like-the-texas-shooting-
make-a-somber-case-for-homeschooling. 
 307. Justin Baragona, Ron Johnson Literally Blames Uvalde Shooting on ‘CRT’ and 
‘Wokeness’, DAILY BEAST (May 27, 2022), https://www.thedailybeast.com/gop-sen-ron-johnson-
literally-blames-uvalde-shooting-on-crt-and-wokeness (the senator suggested that “the solution is 
renewed faith, stronger families, more supportive communities”). 
 308. ZYGMUNT BAUMAN, MODERNITY AND THE HOLOCAUST 12–30, 93–116 (2000). 
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shootings—which the majority Justices in Bruen echo, legitimize, and arm 
with legal validity—invite a similar argument with regard to mass 
shootings and contemporary American culture. The extermination camp 
revealed the ominous undercurrents of a Weberian state that holds a 
monopoly on violence within a bureaucratic culture that instrumentalizes 
all human experience. Mass shootings reveal the ominous undercurrents 
of a deresponsibilized state that diffuses legitimacy to use violence within 
a culture that romanticizes and naturalizes self-sufficiency. Gun advocates 
often make the comparison explicitly, suggesting a “violence optimality” 
whereby if the U.S. did not have its especially high rates of private 
violence, it would have instead large-scale group violence: “The down-
side of ‘gun control’ is genocide.”309 

Their horrific acts should not cloud the fact that mass shooters are 
devout defenders of the mainstream American cultural narrative, not a 
deviation therefrom. The demographic of mass shooters tracks that of gun 
owners except for age: mass shooters are overwhelmingly male and 
generally white and nonurban, but young.310 A central motivation 
attributed to many of these perpetrators is “aggrieved entitlement.”311 They 
often cannot reconcile an unfair, competitive reality with an ideal image 
of what it was supposed to be like, for them. There is no one person 
responsible for this gap, yet, in the mass shooter’s view, someone must 
pay for robbing them of the personal and social successes to which they 
feel entitled. Their ostensibly deserved social capital is reclaimed from 
society at large—revenge is exacted on the collective and persons become 
legitimate targets as symbols of this unmerited deprivation.312 Mass 

 
 309. Weisberg, supra note 281, at 36–37; David C. Williams, Constitutional Tales of Violence: 
Populists, Outgroups, and the Multicultural Landscape of the Second Amendment, 74 TULANE L. REV. 
387, 415 (1999) (respectively). See also Levinson, supra note 191, at 657 n.95. While the U.S. has not 
had extermination camps, stretching the historical scope would also reveal large-scale violence, 
including genocide, slavery, civil war, and violent apartheid. 
 310. Michael Rocque & Grant Duwe, Rampage Shootings: An Historical, Empirical, and 
Theoretical Overview, 19 CURRENT OPINION PSYCHOL. 28, 31 (2018); Jill Filipovic, One Undeniable 
Factor in Gun Violence: Men, TIME (Oct. 4, 2017), http://time.com/4968842/one-undeniable-factor-
in-gun-violence-men; John Haltiwanger, White Men Have Committed More Mass Shootings Than Any 
Other Group, NEWSWEEK (Oct. 2, 2017), www.newsweek.com/white-men-have-committed-more-
mass-shootings-any-other-group-675602; Michael Kocsis, Gun Ownership and Gun Culture in the 
United States of America, 16 ESSAYS PHIL. 154, 159 (2015). 
 311. Rachel Kalish & Michael Kimmel, Suicide by Mass Murder: Masculinity, Aggrieved 
Entitlement, and Rampage School Shootings, 19 HEALTH SOC. REV. 451, 459–62 (2010); see also 
Adam Lankford, Race and Mass Murder in the United States: A Social and Behavioral Analysis, 64 
CURRENT SOC. 470 (2016). 
 312. A mass shooter who left behind a “manifesto” illustrates with chilling clarity: “I knew that 
if it came to that, I would exact my revenge upon the world in the most catastrophic way possible.” 
The shooter’s main source of frustration had been rejection by girls, and so he exacted his revenge on 
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shooters defend the narrative of merited success that emanates naturally 
from social dominance, by showing how catastrophically its fallacy is felt 
when it materializes.313 The individual finds in violence a “self-justifying 
sense of righteousness,”314 which protects and restores the self when it fails 
to stand up to imaginary standards. These standards nonetheless seem 
natural—and therefore reality is where the problem lies—owing to the 
power of myths to dramatize society’s moral consciousness and make it 
appear as “natural law.”315 

It has been suggested that mass shooters have “followed the time-
honored script of the American Western.”316 Now recall Green’s appeal to 
the cultural resonance of vigilantism to justify Heller.317 In the same spirit, 
Justice Alito invoked the need for firearms in the 1791 frontiers to support 
his Bruen concurrence,318 and in oral argument, he questioned whether 
today’s New York City subways are relevantly different,319 bringing to 
mind the famous case of Bernhard Goetz, the “subway vigilante.”320 Gun 
owners distance themselves from violence by insisting that their weapons 
would only be used if they encounter a “bad guy” in action. Yet the 
continuous presence of personal means of violence—thanks to Bruen, 
always and everywhere save “sensitive places”—incurs a constant search 
for such an opportunity to be a romantic hero and salvage a sense of self 
from uselessness and failure. Vigilantes like Goetz remind us that the lines 
between good guys and bad guys can be blurry. The “bad guy” gun users 
mistake victims for targets and self-defense for revenge, but they too use 
guns to cope with a sense of siege,321 inferring that the justified provision 
of these means of violence, thanks to self-defense law, ought to make 

 
girls who symbolized the ones he had pursued, and guys who symbolized the ones who had “got” 
them; this show of power over both made him, for the first and last time, an “alpha male” like the ones 
who, in his words, “deserved to die horrible, painful deaths just for the crime of enjoying a better life 
than me.” ELLIOT RODGER, MY TWISTED WORLD: THE STORY OF ELLIOT RODGER 101–07 (2014). 
 313. See MICHAEL J. SANDEL, THE TYRANNY OF MERIT: WHAT’S BECOME OF THE COMMON 
GOOD? (2020) (on the fallacy of the American interpretation of social desert). 
 314. Kalish & Kimmel, supra note 311, at 453. 
 315. SLOTKIN, supra note 10, at 6. 
 316. Kalish & Kimmel, supra note 311, at 463. 
 317. Text accompanying supra note 249. 
 318. Bruen, 142 S. Ct. at 2161 (Alito, J., concurring). 
 319. Oral argument at 1:02:49, N. Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022) 
(No. 20-843), https://www.supremecourt.gov/oral_arguments/audio/2021/20-843. 
 320. See FLETCHER, supra note 232. 
 321. Shuffelton, supra note 303, at 399. 
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one’s use of them just: “Gun rights advocates seem to equate rights with 
rightness.”322 

The mass shooter is conceptually troubling precisely because he is an 
overconformer who “swallowed every poison pill our culture could throw 
at him and was outraged when he became sick.”323 The gun helps secure, 
or vent frustration over the loss of, what one is owed by society. That the 
gun is the American man’s best friend translates the social frustration of 
aggrieved entitlement into a particular form of mass sacrificial violence. 
This is not a bureaucratic form of violence with scientific justifications, 
like the Holocaust, nor one loaded with collective metaphysical meanings 
and religious justifications, like many terrorist acts. The American way of 
translating (suburban and rural) alienation into violence is to act alone, 
shooting indiscriminately at multitudes of fellow citizens using a personal 
gun. 

In his Bruen concurrence, Justice Alito referenced statistics about gun 
violence cited by the dissent, including about mass shootings, to 
underscore that they present another reason to expand gun rights—not to 
curb them; the more violence there is, the greater the need for self-
defense.324 Indeed, mass shootings are consistently followed by peaks in 
gun sales (partly for fear of victimization and partly for fear of increased 
regulation).325 Hellerian Second Amendment promotes the cultural script 
of “me and my gun against the world” and thanks to my gun I am entitled 
to put people—including myself—in their rightful place. Mass shooters 
thus vindicate the Hellerian world-view, help it stay relevant, and oil its 
wheels. 

Three mutually-augmenting human drives, Hobbes believed, impede 
the achievement of safety and welfare: competition, glory (or “vain-
glory”), and diffidence, i.e., mistrust.326 If the above analysis is correct, 
these are the same factors that fuel and exacerbate mass shootings, 
whereby individuals use other persons’ bodies as means to establish their 
self-worth. To an extent, Hobbes believed these drives are inevitable and 
remain with us when we enter civil society. Particularly diffidence, as 

 
 322. James E. Fleming & Linda C. McClain, Ordered Gun Liberty: Rights with Responsibilities 
and Regulation, 94 B.U. L. REV. 849, 855 (2014). 
 323. Matthew Fleischer, What We Should Learn from Elliot Rodger’s ‘Twisted World,’ L.A. 
TIMES (June 6, 2014), www.latimes.com/opinion/opinion-la/la-ol-elliot-rodger-my-twisted-world-
20140605-story.html (referring to RODGER, supra note 312). 
 324. Bruen, 142 S. Ct. at 2157 (Alito, J., concurring). 
 325. Rachael A. Callcut et al., Effect of Mass Shootings on Gun Sales—A 20-Year Perspective, 
87 J. TRAUMA ACUTE CARE SURG. 531 (2019). 
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Alice Ristroph explains: “the uneasiness or anxiety that all individuals, 
including and especially law-abiding ones, have about their own security 
and standing vis-à-vis one another . . . proliferates as society gets larger 
and more heterogeneous.”327 The responses to mass shootings concerned 
with alienation attempt to address this problem. They broaden circles of 
responsibility to voluntary associations, but they join and strengthen 
Second Amendment decisions’ hopelessness about representative politics 
and institutional solutions, as well as their distribution of violence based 
on the principle of moral desert, which Hobbes thought only increases 
diffidence.328 

While we cannot eliminate diffidence, Hobbes did think we can and 
should decrease it.329 Hobbes notes that “where there is no trust, there can 
be no contract.”330 The role of political institutions—first and foremost the 
institution of sovereignty—is to quell the lethality of proud, romantic, self-
elevating competition, and thereby to increase trust as well. The upshot is 
that persons become safe enough, psychologically and physically, to speak 
with each other. The language of interpersonal comportment created by 
Hellerian Second Amendment law comprises contract for syntax and 
violence for semantics. Notwithstanding the centrality of fear for life, 
Hobbes believed we should wish for ourselves a public space that 
cultivates “the most noble and profitable invention of all other . . . that of 
SPEECH . . . without which, there had been amongst men, neither 
Common-wealth, nor Society, nor Contract, nor Peace, no more than 
amongst Lyons, Bears, and Wolves.”331 When the political sphere is 
diluted—the result of all Hellerian responses to mass shootings—the 
opposite of public discourse, which is violence, ensues. Bruen further 
stifles the move from violence to communication, by substituting guns for 
reasons.332 Bruen strikes down the requirement to communicate reasons 
before being given a gun license, as no less than unconstitutional. It thus 
cements the narrative that the gun can do your talking for you. 

 
 327. Ristroph, Diffidence, supra note 131, at 23–24. 
 328. Id. at 28. 
 329. Supra note 116 and accompanying text (noting that nonsociability under Hobbes can be 
ameliorated but not eradicated). 
 330. Hobbes, De Cive, supra note 142, at 282. 
 331. LEVIATHAN, supra note 101, at 100. 
 332. See also Mary Anne Franks, The Second Amendment’s Safe Space, Or the 
Constitutionalization of Fragility, 83 L. & CONTEMP. PROBS. 137, 146–47 (2020) (explaining how the 
Second Amendment enables the use of guns to silence public debate). 
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D.  Hobbes v. Consensual Dysphoria 

This final section returns to the fundamental challenge that frames all 
Second Amendment law after Heller—how to reconcile individual natural 
rights and popular sovereignty—from the perspective of Hobbes’s 
materialist and egalitarian approach to self-defense. 

In modern law like in the Hobbesian state of nature, self-defense 
regimes harbor aggression alongside protection. Bruen frequently 
conflates the two, stating, for instance, that the Second Amendment 
protects a right to be “armed and ready for offensive or defensive action 
in a case of conflict with another person,”333 and that it builds on a history 
of English laws that associated bearing “arms”—weapons or armor—with 
breaching the peace.334 In America today as well, preparedness for 
defensive action is often a proxy for aggressive behavior. I have already 
mentioned that self-defense law is often utilized, perniciously or in good 
faith, for violent purposes.335 To illustrate further, groups like the KKK 
have claimed to perform self-defense, reasoning that lack of state 
protection leaves people no recourse but self-help,336 and a white 
supremacist militant group that helped organize the breach of the U.S. 
Capitol on January 6, 2021, called themselves the “Ministry of Self 
Defense.”337 Consider also cases of persons dressing in a “warlike 
manner”338 or pointing guns to demonstrate their commitment to the 
Second Amendment or to cause a social stir that might lead to violence, 
whether justified or not.339 

Against this backdrop of militant upholding of rights becoming 
literally militant, it is no wonder that Second Amendment law is front and 
center in the current cycle of critiques of rights absolutism in American 

 
 333. Bruen, 142 S. Ct. at 2134 (quoting Carry Arms or Weapons, BLACK’S LAW DICTIONARY 
(6th ed. 1990)). 
 334. Id. at 2139–40. 
 335. Supra text accompanying notes 291–292, 316–322. 
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L. REV. 342, 364 (2007); Miller, Guns as Smut, supra note 41, at 1329–34, 1347–49. 
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 338. Bruen, 142 S. Ct. at 2145 (quoting Simpson v. State, 13 Tenn. 356, 358 (1833)). 
 339. See, e.g., Joseph Blocher et al., Pointing Guns, 99 TEX. L. REV. 1173 (2021); Fleming & 
McClain, supra note 322, at 857; Lindsay Whitehurst, Rittenhouse Verdict Comes Amid a Fraught 
Gun Landscape, AP NEWS (Nov. 22, 2021), https://apnews.com/article/kyle-rittenhouse-wisconsin-
shootings-united-states-gun-politics-c53a5144773fb54dd2b75c9e51b680bc. 
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constitutional law.340 Jamal Greene has labeled the addiction to rights in 
American constitutional culture “an epidemic.”341 To wit, it is a malaise of 
the body politic to rely so heavily on binary judicial assessments, based in 
linguistic fixations, about whether a given right is constitutionally 
protected—if it is, the claimant wins; if not, they lose. This leaves no 
doctrinal space for recognizing competing rights that apply simultaneously 
and balancing the various protected interests with an eye toward good 
public policy. Adjudicating with “rights terms” instead of “human terms,” 
as Greene puts it, focuses solely on fitting a claim into the categories of 
judicial interpretation that recognize a protected right. The ensuing 
management difficulties for the political community, which doctrines of 
means-ends analysis should accommodate, do not matter.342 In Bruen, the 
judicial anxiety that the Second Amendment might be considered a 
“second class right” led the Court to assert that proceeding to scrutinize its 
rationality or proportionality undermines its constitutional status.343 In the 
same spirit that guided gun advocates’ response to the proregulation 
protest “march for our lives” with an event entitled “march for our 
rights,”344 the Court makes the case for a Gordian knot connecting 
constitutional rights with misery and violence. Constitutional rights are 
costly—including in the currency of bodies—but that is no reason to 
normatively demote them.345 

 
 340. LOUIS MICHAEL SEIDMAN, FROM PARCHMENT TO DUST: THE CASE FOR CONSTITUTIONAL 
SKEPTICISM chs. 7–8 (2021); WEST, supra note 283, at 228–32; MARY ANNE FRANKS, THE CULT OF 
THE CONSTITUTION 70–75 (2019); Jamal Greene, The Supreme Court, 2017 Term—Foreword: Rights 
as Trumps?, 132 HARV. L. REV. 28, 54–56 (2018); see also Joseph Blocher, Response, Rights as 
Trumps of What?, 132 HARV. L. REV. F. 120, 131 (2019) (Second Amendment cases present “a near-
perfect test of the arguments that Greene makes at length”). 
 341. Jamal Greene, 2020 MLK Lecture: The Rights Epidemic, Address before Vanderbilt 
University Law School (Jan. 31, 2020), in YouTube, https://www.youtube.com/watch?v= 
DKFb_2wyh-M [hereinafter Greene, MLK Lecture]. The book that incorporates this pre-COVID 
lecture no longer carries the same title, though still maintains that rights “have gone viral.” JAMAL 
GREENE, HOW RIGHTS WENT WRONG: WHY OUR OBSESSION WITH RIGHTS IS TEARING AMERICA 
APART xiv (2021). 
 342. Greene, MLK Lecture, supra note 341, at 10:00–25:00. Again, Greene’s book, supra note 
341, uses different language to make the same point. 
 343. Bruen, 142 S. Ct. at 2156; see Eric Ruben & Joseph Blocher, “Second-Class” Rhetoric, 
Ideology, and Doctrinal Change, 110 GEO. L.J. 613 (2022) (analyzing the prevalent rhetoric of 
“second-class right” in Second Amendment opinions and advocacy). 
 344. See Danielle Kogan, March for Our Rights: Pro-Gun Activists Rally in 13 Cities Across 
U.S., NEWSWEEK (July 7, 2018), https://www.newsweek.com/black-guns-matter-march-our-rights-
march-our-lives-rally-conservative-gun-1012966. 
 345. Greene and others who wish to scale back American rights absolutism turn to comparative 
law, where it is commonplace that the protection of a constitutional right in a given case would be 
subject to context-sensitive review. Justice Scalia refused to consult foreign law in constitutional cases, 
the only exception being pre-1787 English law. Mary Ann Glendon, The Scalia Lecture: Who Needs 
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In consenting to the Second Amendment, the Supreme Court submits, 
the American people made sure that they would always be prepared for 
violent confrontation with their fellow citizens, even upon the erection of 
a republican polity.346 Two factors that consistently correlate with lower 
rates of homicide in the U.S. are high levels of trust in government and of 
sentiments of solidarity and “fellow feeling” among social groups.347 
According to the Supreme Court’s Second Amendment decisions, the 
American people want neither, and the Court further suggests that this is a 
good thing. As a matter of faith, ethos, and law, Americans want always 
to be prepared for confrontation, with officials or with civilians; they are 
correct to want this; and they would still be correct to want it even if public 
policy considerations, such as public health, would advise otherwise. 

Grounding authoritative meaning in the way ordinary citizens who 
consented to the original covenant understood its terms, public meaning 
originalism sounds an ambitious appeal to the notion of a social contract, 
“preserving the highest promise of democracy.”348 In a pre-Heller article, 
Elaine Scarry argued that the Second Amendment is an exceptionally 
potent instance of the social contract in action.349 Focusing on instances of 
massive violence like war, Scarry resisted accounts of emergency as a time 
when requirements of consent for political legitimacy can be relaxed. 
Instead, she reads the American Constitution as strengthening the demand 
to acquire the explicit consent of the people when weapons are in use. 
Scarry identified the Second Amendment as the constitutional location of 
this “Hobbesian form of consent.”350 

 
Foreign Law?, Address before Harvard Law School, (Feb. 24, 2020), in YouTube, 
https://www.youtube.com/watch?v=ghkNzJSPkqM, at 07:00. 
 346. The relationship between the originalist methodology and the self-defensive rationale of 
Second Amendment decisions remains underexplored, but few attempts have been made. FRANKS, 
supra note 340, at ch. 2 (framing it as a matter of constitutional fundamentalism); Greene, supra note 
94 (framing it as a matter of cultural cognition); Siegel, supra note 60 (framing it as a matter of the 
culture wars). 
 347. RANDOLPH ROTH, AMERICAN HOMICIDE 17–18 (2009). 
 348. WHITTINGTON, supra note 73, at 111; see also id. at 156 (“By enforcing the original terms 
of the constitutional contract as articulated by its authors, an originalist Court ensures that the efforts 
of the sovereign are not in vain”) (though Whittington here defends an originalism of authorial intent 
rather than public meaning). 
 349. But cf. Tom Ginsburg, Constitutions as Contract, Constitutions as Charter, in SOCIAL AND 
POLITICAL FOUNDATIONS OF CONSTITUTIONS 184 (Denis J. Galligan & Mila Versteeg eds., 2013); 
Joseph H. Kary, Contract Law and the Social Contract: What Legal History Can Teach Us about the 
Political Theory of Hobbes and Locke, 31 OTTAWA L. REV. 73 (1999) (raising doubts over whether 
contract is a good framework for thinking about constitutions). 
 350. Elaine Scarry, War and the Social Contract: Nuclear Policy, Distribution, and the Right to 
Bear Arms, 139 U. PA. L. REV. 1257, 1257–58, 1260 (1991). This is a reading of Hobbes opposite to 
that of Carl Schmitt, who flagged times of emergency as when Hobbesian absolutism shines through 
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Diving into the proceedings of ratification, “the performative action 
of consent,”351 Scarry finds that the provisions’ purposes, echoing the 
purpose of the ratification process itself, is to widely distribute political 
power. Internal inequity of arms is equated with hostile invasion: both 
break up the social contract. Today, this translates not to actual weapons 
but to the power to authorize their use—Scarry advocated for removing 
the power to authorize use of nuclear weapons from the exclusive hands 
of the executive.352 She further argues that the Bill of Rights in toto is 
aimed at facilitating a process of equitable power distribution among the 
people. This process is not fixed in time, because the ratifiers ensured that 
the Constitution be a site of ongoing, vibrant, formally diverse consent: 

The distributional work of the first ten amendments is, then, twofold: 
they multiply the number of consensual gates (assembly, jury, free press, 
arms) available to the limited population (white male) already included 
within the 1789 Constitution; they also vastly multiply over time the 
scale of the population that will eventually have access to those 
multiplied consensual gates.353 

If nondistribution is defeat, then distribution across various social 
divides is “the material realization of contract,”354 entrenching the defense 
of a body politic. Materiality, and particularly sentient materiality, might 
be key to understanding the Second Amendment. Scarry finds an 
abundance of references to the physical and the passionate in the 
ratification records. The participants tied political representation with 
intersubjective “fellow feeling,” true to the etymology of consent as con-
sentir—to feel with.355 Nothing makes this more explicit than the physical 
bearing of the weight of the gun and its potential physical consequences. 
This elicited from the ratifiers aesthetic praise not for military gestures but 
for their containment in a contractual frame of civil rights that cuts across 
demographic power structures. In their view, “the loss of the distributive 
is the loss of civil beauty.”356 

Unfortunately, along with her materialist and public readings of the 
Second Amendment, Hellerian Second Amendment law also rejects 
Scarry’s trajectory of exponential opening of consensual gates. This adds 
 
modern illusions such as popular consent. See also RAMSAY, supra note 34, at 215 (arguing that 
Schmitt got Hobbes wrong). 
 351. Scarry, supra note 350, at 1272. 
 352. Id. at 1279–83. 
 353. Id. at 1276. 
 354. Id. at 1287. 
 355. Id. at 1291–94. 
 356. Id. at 1302–03. 
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a methodological layer of irony to Heller’s focus on the home.357 Post-
Heller Second Amendment law has expanded the classes of people 
allowed to become patriarchs, but only under the aegis of the original 
patriarchal vision. Originalism’s quest for authoritative meanings fixed to 
a moment in the past lends itself to a view of the social contract that 
invariably revers the settlements of past generations,358 or rather those of 
whom that were considered legitimate decision-makers. Because of the 
wish to vindicate popular sovereignty, originalism has evolved to 
substitute intent with public meaning, seeking the words as “understood 
by the voters . . . ordinary citizens of the founding generation.”359 And yet, 
the Justices only look to elite sources, such as dictionaries, treatises, 
statutes, and court opinions, rather than sources reflecting the 
understandings of men and women on the streets.360 What the Court tries 
to track are the messages sent by the powerful to the masses, and the 
masses are assumed to have understood and accepted them as sent. The 
ordinary person of yesterday is thus not really a layperson but rather, like 
the reasonable person of today, a judge. There is no attempt to track 
kitchen table conversations, because sentient spaces like the kitchen and 
the bedroom are not considered relevantly political fora.361 

For Hobbes, notwithstanding the requirement that consent be 
conferred by all natural persons without exception, it is not explicitly 
solicited from them as a practical matter but always already presumed to 
have been given. The state of nature is not a historical fact, it is a rational 
construction.362 Hobbes’s philosophy is therefore fundamentally forward-

 
 357. Supra notes 24, 44 and accompanying texts (discussing other ironies surrounding the 
Hellerian idea of home). 
 358. See Keith E. Whittington, Is Originalism Too Conservative?, 34 HARV. J.L. & PUB. POL’Y 
29 (2011); Adam M. Samaha, Dead Hand Arguments and Constitutional Interpretation, 108 COLUM. 
L. REV. 606 (2008); David Luban, Legal Traditionalism, 43 STAN. L. REV. 1035 (1991). 
 359. Heller, 128 S. Ct. at 2788, 2792. 
 360. Merkel, supra note 191, at 673. 
 361. See, e.g., Richard H. Fallon, Jr., The Chimerical Concept of Original Public Meaning, 107 
VA. L. REV. 1421, 1465–71 (2021); Mary Anne Case, The Ladies? Forget About Them. A Feminist 
Perspective on the Limits of Originalism, 29 CONST. COMMENT. 431 (2013). 
 362. See Forsyth, supra note 108, at 42 (“the people as constituent power are but a fleeting 
moment”); Alice Ristroph, The Imperfect Legitimacy of Punishment, in HOBBES TODAY, supra note 
167, at 190, 195 n.18 (“the notion of ‘hypothetical consent’ is the wrong way to address the worry that 
Hobbes’s state of nature is not a historically accurate description”); David Gauthier, Taming 
Leviathan, 16 PHIL. & PUB. AFF. 280, 294 (1987) (book review) (questioning the description of the 
Hobbesian contract as hypothetical in the Rawlsian sense, yet arguing that for Hobbes, “any rational 
person in any situation would also choose to institute or to maintain an absolute sovereign”); 
CONDREN, supra note 116, at 40 (“Perpetually, Hobbes’s contract hovers uncertainly between being 
a purely hypothetical model describing certain human propensities and being an abstraction from 
immediate social experience”); id. at 48 (making a similar point). 
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looking, yet he too ascribes special significance to origins. He thought that 
origin frames identity: the essential qualities necessary to assert sameness 
despite change depend on a thing’s initial institution. This view explains 
why the social contract is what defines a political order.363 Once made, the 
commonwealth is represented by the sovereign, and in this sense the union 
of wills “continue[s] to bind the successors of the original contractors.”364 
Unlike Locke, who believed that ancestral consent cannot bind 
contemporary persons who are moral equals, Hobbes did not think 
continuous cross-generational consent was necessary for political 
legitimacy—the original contract suffices for the legitimacy of the law.365 

However, as Murray Forsyth elucidates, “the function of a constituent 
assembly is precisely to constitute—not to rule, nor to sit permanently in 
judgment. For Hobbes the primary aim is not to control, but rather to make 
a body politic that accords with the logic of politics.”366 Although the 
sovereign’s legitimacy is anchored in a presumed past, not so his 
discretion. One reason why Hobbes opposed constitutionalism is because 
judicial review would divide and usurp sovereignty. A complementary 
reason is that all politics is malleable, subject to the sovereign’s exercise 
of public judgment, which remains rational and coherent over time. 
Furthermore, Hobbes did not think that rights are trumps. Rather, as he 
bluntly put it, “clubs are trump.”367 Even after consent takes over force, 
contracts are enforceable thanks to the threat of the sword, not the duty to 
respect rights. Natural rights cannot be “forfeited” as Lockeans would 
have them, but they do not “trump” anything, because rights do not entail 
an ought—not for other people to respect them and not for their bearer to 
necessarily act on them because she has them. Hobbesian natural rights 
are in “constant clash,”368 I may have a right to something and my neighbor 
may also have a right to the very same thing. The resolution of the dispute 
is not to determine who is righteous and who is wicked but to come to an 
agreement, e.g., on who should have the power to adjudicate.369 
 
 363. Meyler, supra note 67, at 591.  
 364. Forsyth, supra note 108, at 39. See also Jaume, supra note 154, at 201; supra note 138 and 
accompanying text. 
 365. John Simmons, Political Obligation and Consent, in THE ETHICS OF CONSENT, supra note 
121, at 305, 308–09; Barber, supra note 215, at 58. 
 366. Forsyth, supra note 108, at 42. 
 367. THOMAS HOBBES, A DIALOGUE BETWEEN A PHILOSOPHER AND A STUDENT OF THE 
COMMON LAWS OF ENGLAND 140 (Joseph Cropsey ed., 1971) (1681) (quoted in Ristroph, Respect, 
supra note 33, at 613). 
 368. Forsyth, supra note 108, at 44. 
 369. See WHITTINGTON, supra note 73, at 117 (Hobbes’s sovereign “is valued for his 
decisiveness, not for his decision”). 
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Hellerian Second Amendment law incurs a consensual dysphoria of 
the body politic: it sets us free and gets us killed. Like in the domains of 
sexual relations, exchange of goods, and the labor market, there might be 
a gap between what we choose and what we feel is good for us. We feel it 
in our bodies that there is a mismatch between the primacy of our will and 
the price we pay for it in life and limb. Robin West argues that this gap 
does not negate the moral magic of consent—to transform a thing from 
bad (e.g., rape, slavery, theft, tyranny) to, at least, OK (e.g., sex, work, 
exchange, sovereignty)—but it does call on us to be attentive to the costs 
of consent. Contract has taken over status to become our sole source of 
legal legitimacy. It has also, however, become a source of value, since the 
exercise of free will is considered intrinsically worthy, making us freer, 
and because it gets us things we want more than those we give up, making 
us richer.370 Yet “lawful consent at least sometimes produces an 
emotionally toxic undercurrent,” blinding us to the effects that private 
power has on our sentient and emotional lives, which do not feel like 
liberation or enrichment but rather like self-alienation.371 

West emphasizes in this context the outsized reverence for 
constitutional adjudication in American culture.372 Indeed, “for 
Americans,” adds John Simmons, “it is especially hard to think of political 
obligation as other than consensual in origin . . . acts of consent create 
special moral justifications for conduct.”373 The Hellerian Court 
culminates the view that consent is a good unto itself. The reason is 
twofold. First, the act of consent—like self-defense, in the Court’s view—
vindicates personal autonomy. Second, consent legitimizes government, 
and originalism promises to respect this and only this authorization: 
“originalism insists on the reality of consent.”374 If social conditions are 

 
 370. Robin West, Law’s Emotions, 19 RICH. PUB. INT. L. REV. 339, 349–50 (2016) [hereinafter 
West, Law’s Emotions]. See also Robin West, Consent, Legitimation, and Dysphoria, 83 MODERN L. 
REV. 1 (2020) (focusing on sex); Robin West, Bartleby’s Consensual Dysphoria, in POWER, PROSE, 
AND PURSE: LAW, LITERATURE, AND ECONOMIC TRANSFORMATIONS 191 (Alison LaCroix et al. eds., 
2019) (focusing on labor). 
 371. West, Law’s Emotions, supra note 370, at 350. 
 372. Id. at 343–48. 
 373. Simmons, supra note 365, at 305–06; see also Arendt, Civil Disobedience, supra note 215, 
at 94 (“‘The spirit of the laws’ . . . is the principle by which people living under a particular legal 
system act and are inspired to act. Consent, the spirit of American laws, is based on the notion of a 
mutually binding contract”). 
 374. WHITTINGTON, supra note 73, at 156 (justifying originalism by rejecting the notion of tacit 
consent and instead relying on the notion of “potential sovereignty,” which denotes an active, 
deliberative populace. Originalism defends popular sovereignty because in between historical 
moments of constitutional deliberation, “the only available expression of the sovereign will is the 
constitutional text.” Id. at 129. Living constitutionalism usurps sovereignty from the people. 
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given primacy over consent, individual autonomy and popular will are 
both undermined.375 In the political realm of Heller, joined by the 
economic realm of Bruen, the body politic comes together to break itself 
up. Each opinion contributes to the formation of contractarian 
epistemology and social alienation: Heller offers reverence to the 
founding generation’s products of political consent; Bruen offers 
reverence to subsequent consumer choices made by autonomous economic 
actors who favored rights over lives.376 

Hobbes shares with contemporary constitutional skeptics the 
resistance to origin fetishization as well as the attempt to conceptualize 
rights as a matter of everyday politics. The latter, for him, requires that the 
purpose of rights be not primarily to set us free but to make us safe and 
well. And us means all of us. The Second Amendment Supreme Court has 
not heeded Scarry’s call for civil beauty. Instead, it desires to restore an 
idealized past,377 both nostalgic and utopian, where honorable patriarchs 
defend themselves against criminal classes who are justly excluded from 
the political community due to their wrongdoing. Violence, for Hobbes, 
tightens the need and raises the bar for political representation, since 
consent is an instrument for benefit. As opposed to later theorists, Hobbes 
directed the principle of popular sovereignty toward creating a stable order 
of political morality, i.e., ethics that are conditional on cooperation and 
implementation, rather than some moral imperative.378 The purpose, as one 
Hobbes scholar notes, is “meeting man’s practical, earthly, political 
needs.”379 These are first and foremost material needs, though they may 
also encompass something more akin to flourishing. The sovereign is not 
subject to the second law of nature—that people would be willing to put 
 
Whittington thus construes originalism as a forward-looking theory, “not driven by a fawning 
celebration of historical figures but by the patient waiting for renewed popular deliberation on 
constitutional form. The past is remembered and preserved in order to sustain the constitutional faith 
in the possibility of a return of the popular sovereign.” Id. at 156. This is doubtfully how judicial 
originalists view originalism; Justice Scalia remarked that the “whole purpose” of the Constitution is 
“to prevent change.” Scalia, supra note 67, at 40. Judicial originalists, unlike academic ones, do not 
seem to view the founders’ dead hand as a conceptual problem that needs solving). 
 375. See Chad Kautzer, Good Guys with Guns: From Popular Sovereignty to Self-Defensive 
Subjectivity, 26 L. CRITIQUE 173, 175 (2015). 
 376. While Hobbes has been accused of ushering both contractarian epistemology and market 
supremacy into modern public life, he has also been read as oppositional to capitalism. LUC 
BOLTANSKI & LAURENT THÉVENOT, ON JUSTIFICATION: ECONOMIES OF WORTH 97–102 (Catherine 
Porter trans., 2006). 
 377. Siegel, supra note 60, at 216–25; Miller, Guns as Smut, supra note 41, at 1321 (Heller 
creates “a history of firearms that is more romance than real”). 
 378. Forsyth, supra note 108, at 43–44; ELSHTAIN, supra note 155, at 123; Jaume, supra note 
154, at 202, 207; Waldron, supra note 107, at 733–43. 
 379. Forsyth, supra note 108, at 39; see also Johnston, supra note 121, at 33. 
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down their right to anything and everything if everybody else does the 
same—but it is nonetheless his duty as transferee to encode this mutual 
commitment to peace into law.380 The office he holds requires protection 
of the safety of the people, but, in Hobbes’s own words, “by Safety here, 
is not meant a bare Preservation but also all other Contentments of life.”381 

VI.  CONCLUSION 

The intellectual exercise animating this article may make it seem 
especially vulnerable to critiques such as Pierre Schlag’s, who ridicules 
legal scholarship for treating Supreme Court opinions as “a kind of 
literature worthy of comparison with the works of Plato or Aristotle” 
despite being “written by clerks and read like C.F.R.”382 In the case of 
Hobbes and the Supreme Court’s Second Amendment decisions, it is 
precisely the intellectual gaps between them that render the comparison 
fruitful. Since Heller, the Court roams in Hobbesian territory, taking us all 
with it, and yet denies that this involves and requires deep normative 
thinking. This article has used Hobbes to highlight some salient normative 
problems with contemporary Second Amendment law. However, it has 
resisted the underlying thrust lamented by Schlag: “Like the prototypical 
Hollywood blockbuster, the true pièce de résistance in legal thought must 
end on a high note.”383 Skeptical of prescribing a solution that would 
seamlessly stitch the troublesome phenomenon identified into a 
systemically coherent and normatively appealing legal fabric, this article 
rather ends on a bleak note. 

 
 380. CURRAN, supra note 101, at 105–09. 
 381. LEVIATHAN, supra note 101, at 376. 
 382. Pierre Schlag, This Could Be Your Culture—Junk Speech in a Time of Decadence, 109 
HARV. L. REV. 1801, 1819 (1996) (book review); see also SEIDMAN, supra note 341, at 49 (“the more 
serious problem [with the Supreme Court] is not flagrant incompetence or mendacity but plain vanilla 
mediocrity”). 
 383. Schlag, supra note 382. 
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Updating the Berne Convention for the Internet Age: 
Un-Blurring the Line Between United States 

and Foreign Copyrighted Works 

INTRODUCTION 

John Naughton, notable journalist and academic, has asserted that 
“[common sense] should also revolt at the idea that doctrines about 
copyright that were shaped in a pre-Internet age should apply to a post-
Internet one.”1 And yet, in crucial aspects of international law, this is the 
situation in which the world finds itself today. The Berne Convention for 
the Protection of Literary and Artistic Works (the “Berne Convention” or 
the “Convention”) is one of the most important multinational agreements 
concerned with copyright law, but it has not been amended since 
September 28, 1979.2 Although the internet technically existed in an early 
and limited form at that time,3 its use did not become popular and widely 
available to the public until it was privatized in the 1990s.4 Because of this 
timing, the Berne Convention does not reflect any of the practical 
possibilities for the creation and dissemination of copyrighted works that 
the internet has made possible, let alone the explosion of creative content 
and the changing attitudes toward authorship, sharing, and copyright that 
those realized possibilities have brought about.5 

 
 1. JOHN NAUGHTON, FROM GUTENBERG TO ZUCKERBERG: WHAT YOU REALLY NEED TO 
KNOW ABOUT THE INTERNET 255 (2012). 
 2. Berne Convention for the Protection of Literary and Artistic Works, Sept. 28, 1979, S. 
TREATY DOC NO. 99-27 [hereinafter Berne Convention]. 
 3. JANET ABBATE, INVENTING THE INTERNET 183 (1999). “At the start of the 1980s, the 
Internet—still under military control—consisted of a mixture of operational and research networks, 
many still experimental . . . . In the late 1970s, only a dozen or so computer science departments were 
connected to the ARPANET.”; Although conventions of usage formerly held that “internet” should be 
capitalized, it has become common and acceptable to leave it lowercase (see, e.g., Philip B. Corbett, 
It’s Official: The ‘Internet’ Is Over, N.Y. TIMES (June 1, 2016), https://www-nytimes-
com.erl.lib.byu.edu/2016/06/02/insider/now-it-is-official-the-internet-is-over.html.). I have chosen to 
leave the word lowercase throughout this paper except in instances where it is capitalized in quoted 
material. 
 4. ABBATE, supra note 3, at 199. 
 5. These trends have included phenomena like the rampant peer-to-peer file sharing of the 
early 2000s via platforms like Grokster, Torrent, and Limewire; the rise of internet blogging and 
vlogging; and the current availability of social media platforms that allow people to fairly easily share 
their own written thoughts, photographs, artwork, songs, and videos (and those of others) with 
hundreds, thousands, or millions of people around the world. 
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This absence of internet context in the Berne Convention makes it 
especially difficult to map international law onto evolving notions on (1) 
the publication of copyrighted works and (2) the countries of origin of 
those works.6 United States courts have clumsily grappled with these 
notions while applying the U.S. laws that were meant to bring the Berne 
Convention into effect domestically and, as a result, have either had to 
ignore the plain language of the Berne Convention’s implementation or 
ignore its core purposes in order to come to what seemed like logical 
outcomes. The United States is no doubt not the only country to have 
struggled with these applications (though even if it were, the example of 
the United States could cast a long shadow in terms of international 
effects).7 Updating the Berne Convention to acknowledge and account for 
an internet-centric, worldwide society would help alleviate these struggles. 
Modifying the Convention’s definitions of publication and country of 
origin would be especially helpful.  

This paper will start, in Part I, by giving further historical background 
on the Berne Convention and the internet. Part II will then explain specific 
problems that the Convention-internet disconnect has caused—in other 
words, specific reasons why the Convention should be updated. These 
reasons center around Moberg v. 33T LLC and Kernal Records Oy v. 
Mosley, a pair of U.S. court cases that particularly exemplify the 
intractable decision between advancing the Berne Convention’s purposes 
or advancing its implementation language (advancing both being difficult 
or impossible).8 Part III will propose changes that could be adopted to 
update the Convention by identifying elements that updated definitions of 
publication and country of origin could include. Part IV will examine how 
the updates could be made through direct amendment of the Berne 
Convention or other avenues. Part IV will also address the fact that the 
Convention is not self-executing and explore the limited mechanisms built 
into the convention to persuade member states to write the Convention’s 

 
 6. The terms “country” and “state” are used interchangeably throughout this paper. They are 
both intended to mean sovereigns on the world stage (like the United States of America or the Republic 
of India) and not political subdivisions within those sovereigns (like Texas or Idaho). 
 7. Although I have not been able to find specific legal cases from other countries 
exemplifying this phenomenon, sources do indicate that the internet problem has received attention 
internationally. See, e.g., JØRGEN BLOMQVIST, PRIMER ON INTERNATIONAL COPYRIGHT AND 
RELATED RIGHTS 52-53 (2014). “[A]s regards the dissemination of works and objects of related rights 
on the internet, quite some discussion has taken place, also under the auspices of WIPO, but no general 
agreement seems to have emerged as to which law is to be considered applicable.” 
 8. Moberg v. 33T LLC, 666 F. Supp. 2d 415, 417 (D. Del. 2009); Kernal Recs. Oy v. Mosley, 
794 F. Supp. 2d 1355, 1360 (S.D. Fla. 2011). 
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principles into their domestic law. The paper will finish with a brief 
conclusion. 

I.  THE BERNE CONVENTION IS OUT OF DATE 

The Berne Convention was first conceived in a world where the 
telephone was still new,9 and while it has been updated since then, it has 
not yet fully accounted for the technological revolution brought about by 
the advent of the internet.10 An auxiliary treaty to the Berne Convention, 
the World Intellectual Property Organization Copyright Treaty, which was 
created in 1996 and entered into force in 2002, was meant to address some 
of the challenges that advancing technology has brought to the copyright 
table, but this treaty was not designed to address the specific problems laid 
out in this paper and does not mention the internet.11 

A.  History and Purposes of the Berne Convention 

The Berne Convention for the Protection of Literary and Artistic 
Works started out as the 1886 Berne Act and has moved through several 
iterations since then, culminating most recently with the Paris Act as 
amended in 1979.12 The Convention created a union of countries dedicated 
to advancing its purposes and grew out of the desire of those countries “to 
protect, in as effective and uniform a manner as possible, the rights of 
authors in their literary and artistic works.”13 The categories of works 
covered by the Convention are extensive: 

[E]very production in the literary, scientific and artistic domain, 
whatever may be the mode or form of its expression, such as books, 
pamphlets and other writings; lectures, addresses, sermons and other 
works of the same nature; dramatic or dramatico-musical works; 
choreographic works and entertainments in dumb show; musical 

 
 9. Alexander Graham Bell’s patent for the telephone was filed on February 14, 1876. Science 
Reference Section, Library of Congress, Who is Credited with Inventing the Telephone? LIBRARY OF 
CONGRESS (Nov. 19, 2019), https://www.loc.gov/everyday-mysteries/item/who-is-credited-with-
inventing-the-telephone/. 
 10. Berne Convention, supra note 2. The Berne Convention was created in 1886 and last 
updated in 1979. 
 11. World Intellectual Property Organization Copyright Treaty, Dec. 20, 1996, S. TREATY DOC 
NO. 105-17. Some of the topics addressed by this treaty include copyright protection for computer 
programs and preventing circumvention of technological protection measures that shield computer 
software from unauthorized copying. 
 12. Paul Goldstein & P. Bernt Hugenholtz, International Copyright: Principles, Law, and 
Practice 156-57 (3d ed. 2013). 
 13. Berne Convention, supra note 2. 
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compositions with or without words; cinematographic works to which 
are assimilated works expressed by a process analogous to 
cinematography; works of drawing, painting, architecture, sculpture, 
engraving and lithography; photographic works to which are assimilated 
works expressed by a process analogous to photography; works of 
applied art; illustrations, maps, plans, sketches and three-dimensional 
works relative to geography, topography, architecture or science.14 
The rights protected by the Convention (with exclusivity tempered by 

certain exceptions)15 include the right to reproduce a work;16 the right to 
translate a work;17 and, depending on the type of work, rights of public 
performance,18 broadcast,19 recitation,20 adaptation, arrangement, 
alteration,21 enforcement,22 etc. 

An international convention on this subject was necessary in the first 
place since copyright law is constrained by the principle of 
extraterritoriality; the copyright law of one country cannot, by itself, have 
effect on acts of infringement undertaken in another country. Historically, 
without treaties or other international law to regulate infringement across 
borders, infringers of works produced in a foreign country could plagiarize 
with impunity.23 The Berne Convention was an effort to alleviate this 
problem and provided a powerful vehicle for creators of copyrightable 
works to seek protection for those works internationally. Throughout its 
revisions, the Convention has sought to give creators stronger rights by 
raising the minimum standards of protection which signatory countries 
must provide to creators’ works and by reducing the formalities with 
which creators must comply to receive that protection.24 

One minimum standard that the Convention regulates is the length of 
a copyright’s term. The countries of the world adopt different terms or 
 
 14. Id. at art. 2. 
 15. Id. at art. 10, art. 10bis. 
 16. Id. at art. 9. 
 17. Id. at art. 8. 
 18. Id. at art. 11. 
 19. Id. at art. 11bis.  
 20. Id. at art. 11ter. 
 21. Id. at art. 12.  
 22. Id. at art. 15. 
 23. See, e.g., When Charles Dickens Fell out with America, BBC (Feb. 14, 2012), 
https://www.bbc.com/news/magazine-17017791. “In 1842, there were no international copyright laws 
so Americans could read Dickens’s works for free in pirated editions. Once Dickens saw how popular 
he was in the US, he realised he could virtually double his income if his American fans started paying 
a going rate for his work. ‘I am the greatest loser alive by the present law,’ he complained in letters 
home.” 
 24. GOLDSTEIN & HUGENHOLTZ, supra note 12, at 156–57.  
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time periods for which their copyright protections last. The Berne 
Convention creates uniformity in this area by requiring its member 
countries to grant to most copyrighted works a copyright term of at least 
fifty years (although countries may grant longer terms if they choose).25 
This requirement provides creators with a fairly long minimum term of 
protection upon which they can rely in most countries of the world. 

The Convention also regulates copyright formalities. Copyright 
formalities are the formal steps or requirements with which the creator of 
a work must comply to receive copyright protection. Under the United 
States Copyright Act of 1909, for example, the creator of a literary work 
was required, among other requirements, to affix a copyright notice to the 
published text or forfeit copyright protection.26 This required inclusion of 
the copyright notice was a formality. Other formalities might require 
creators to register their works with the government before they receive 
copyright protection or before they can sue to enforce those copyrights. 
Formalities can be undesirable because they make copyright protection 
difficult to get, and if the protection is difficult to get, the copyright scheme 
will not provide the incentives for further innovation and advancement that 
are the goals of copyright law in the first place.27 Formalities are especially 
undesirable on the international stage, though, since each country could 
potentially have its own unique maze of bureaucratic, linguistic, and 
arbitrary barriers standing between a creator and the acquisition of 
copyright protection in that country. The Berne Convention eliminates this 
problem by requiring that, in the Berne Union’s member countries, the 
“enjoyment and the exercise of [the rights guaranteed in the Convention] 
shall not be subject to any formality.”28 This limit on formalities gives 
creators a guarantee that obtaining copyright protection for their works 
will be straightforward. Importantly, though, this rule has an exception; 
member countries of the Convention are still allowed to impose formality 
requirements on domestic works, just not foreign ones: “Protection in the 
country of origin is governed by domestic law.”29 

 
 25. Berne Convention, supra note 2, at arts. 7(1), 7(6). 
 26. II PETER S. MENELL ET AL., INTELLECTUAL PROPERTY IN THE NEW TECHNOLOGICAL AGE: 
2020, at 509 (2020). 
 27. Id.; U.S. CONST. art. I, § 8, cl. 8. 
 28. Berne Convention, supra note 2, at art. 5(2). 
 29. Berne Convention, supra note 2, at art. 5(3). 
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Today, almost every country of the world is a member of the Berne 
Convention,30 so its scope is far-reaching, and its correct application is 
crucial. 

B.  A Brief History of the Rise of the Internet 

The genesis of the internet began with the invention of packet 
switching in the early 1960s.31 Packet switching provided a method for 
transmitting data that would eventually make large networks like the 
ARPANET possible.32 The ARPANET, a military network, and its 
predecessors were born out of a desire to have a robust communications 
network in the event of nuclear war,33 but the ARPANET also became a 
means of undertaking and sharing research.34 Although the ARPANET 
itself had predecessors, it is often considered the predecessor to the 
internet. The ARPANET’s first nodes were installed at four locations in 
the Western United States in 1969.35 

In the late 1970s, around the time of the Berne Convention’s last 
amendment, “only a dozen or so computer science departments were 
connected to the ARPANET,”36 but “[o]ver the course of the 1980s, the 
balance shifted away from military involvement and toward academic 
research.”37 Eventually, as the ARPANET became obsolete and faced 
retirement, new private networks became the backbones of the burgeoning 
internet.38 As further networks were added, the internet came to look more 
like what we are familiar with today.39 In short, “it took a series of 
transformations over the course of the 1980s and the early 1990s to turn 
the Internet into a popular form of communication.”40 

The timing of the internet’s rise is at odds with the Berne Convention, 
but so, too, is its nature. Copyright law, as its name implies, seeks to 
regulate the ways and scenarios in which creative works may be copied. 

 
 30. Contracting Parties > Berne Convention [Total Contracting Parties: 181], WORLD 
INTELLECTUAL PROPERTY ORGANIZATION, https://wipolex.wipo.int/en/treaties/ShowResults?search 
_what=C&treaty_id=15 (last visited Feb. 22, 2023). 
 31. ABBATE, supra note 3, at 7–8. 
 32. Id. 
 33. Id. at 8–10. 
 34. Id. at 46. 
 35. Id. at 64. 
 36. Id. at 183. 
 37. Id.  
 38. Id. at 194–200. 
 39. Id. at 200. 
 40. Id. at 182. 
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The internet, on the other hand, along with the computers that use it, is an 
engine of unregulated copying: 

The digital computer is, essentially, a copying machine. That’s not 
because it was designed to make copies but because it actually works by 
continually making copies of bitstreams, manipulating them and moving 
them from one internal register to another. Copying is also an intrinsic 
part of most interactions with the Internet. When you click on a web link, 
for example, what happens is that the server on which the requested page 
resides dispatches a copy of the page—encoded as ones and zeroes—
across the Net. When your computer receives the bits, it copies them 
faithfully into its video RAM, which then enables the machine to display 
the page on your screen. So the very act of viewing a web page actually 
requires making a perfect copy of it. Copying is to digital computing, 
therefore, as breathing is to animal life—in that one cannot exist without 
the other.41 
As computers and the internet have become ubiquitous, copying has 

also become so. As the United States Register of Copyrights has noted, 
“the same features making digital technology a valuable delivery 
mechanism—the ability to quickly create and distribute near-perfect 
copies of works on a vast scale—also carry the potential to enable piracy 
to a degree unimaginable in the analog context.”42 These considerations 
illustrate how crucial it is for copyright schemes to account for 
contemporary technology, especially when those schemes are subscribed 
to by most of the world’s countries and when they could affect the 
copyright protections available to billions of people. 

II.  REASONS WHY THE BERNE CONVENTION SHOULD BE 
UPDATED: PROBLEMS CREATED BY THE INTERPLAY OF THE BERNE 

CONVENTION AND THE INTERNET 

The troubles with the outdated Berne Convention addressed in this 
paper center on a few of the definitions within the Convention. These 
definitions, when applied in United States courts, have led to undesirable 
results. As will be further explained in the analyses of the cases addressed 
below, these definitions have given U.S. courts the option of unfairly 
conscripting foreign works into the category of U.S. works, subjecting 
their creators to U.S. copyright formalities. To reject this choice, courts 
 
 41. NAUGHTON, supra note 1, at 244. 
 42. U.S. Copyright Off., Section 1201 Rulemaking: Eighth Triennial Proceeding to Determine 
Exemptions to the Prohibition on Circumvention: Recommendation of the Register of Copyrights 4 
(2021). 
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must engage in questionable twisting of the statutory text that implements 
the Berne Convention in the United States. Both outcomes are unsuitable. 

The definition of published works in the current Berne Convention is 
as follows:  

[W]orks published with the consent of the authors, whatever may be the 
means of manufacture of the copies, provided that the availability of such 
copies has been such as to satisfy the reasonable requirements of the 
public, having regard to the nature of the work. The performance of a 
dramatic, dramatico-musical, cinematographic or musical work, the 
public recitation of a literary work, the communication by wire or the 
broadcasting of literary or artistic works, the exhibition of a work of art 
and the construction of a work of architecture shall not constitute 
publication.43 

A further definition is provided for simultaneous publication: “A work 
shall be considered as having published simultaneously in several 
countries if it has been published in two or more countries within thirty 
days of its first publication.”44 

The Convention defines country of origin thus: 
The country of origin shall be considered to be: 

(a) In the case of works first published in a country of the Union, that 
country; in the case of works published simultaneously in several 
countries of the Union which grant different terms of protection, the 
country whose legislation grants the shortest term of protection; 
(b) In the case of works published simultaneously in a country outside 
the Union and in a country of the Union, the latter country; 
(c) In the case of unpublished works or of works first published in a 
country outside the Union, without simultaneous publication in a 
country of the Union, the country of the Union of which the author is 
a national, provided that: 

(i) When these are cinematographic works the maker of which has 
his headquarters or his habitual residence in a country of the 
Union, the country of origin shall be that country, and 
(ii) When these are works of architecture erected in a country of 
the Union or other artistic works incorporated in a building or 
other structure located in a country of the Union, the country of 
origin shall be that country.45 

 
 43. Berne Convention, supra note 2, at art. 3(3). 
 44. Id. at art. 3(4). 
 45. Id. at art. 5(4). 
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As mentioned above, two particular United States court cases 
highlight the pitfalls attendant to applying the outdated Berne Convention 
to international copyright infringement via the internet. The first of these 
cases, Moberg v. 33T LLC, was a case of first impression—it was the first 
time that a U.S. court was asked to rule on whether a work distributed (and 
possibly published) through the internet should be considered a United 
States work under the statutes that implement the Berne Convention in the 
United States.46 The court in the second case, Kernal Records Oy v. 
Mosley, was tasked with a similar question, having virtually no precedent 
on which to rely other than Moberg.47 It decided, however, to take a 
different approach.48 Kernal Records was appealed to the Eleventh Circuit, 
and some of its reasoning was overturned, but the overall result of the case 
was upheld on procedural grounds,49 and the district court opinion still 
helps highlight the difficulties of applying the Convention’s current 
definitions. In addition, the appellate result in the case does not foreclose 
courts in other circuits from following a similar approach to the district 
court’s when faced with similar controversies, especially in relation to the 
district court’s reasoning that was not abrogated. Moberg did not proceed 
beyond the district court level. The district court in each case came to a 
different result in applying the U.S. implementation of the Berne 
Convention, but both results were problematic: one put the purposes of the 
Convention ahead of its plain language, and the other put the plain 
language ahead of its purposes. 

A.  The Case of Moberg v. 33T LLC 

This case centers on a series of photographs that Swedish 
photographer, Hakan Moberg, created in 1993.50 In 2004, the photographs 
were first made available to the public on a German website that 
functioned as an online art shop, offerings works for sale as canvas 
prints.51 The photographs were properly attributed to Moberg on this site.52 
At some point after this but before December of 2007, five of Moberg’s 

 
 46. Moberg v. 33T LLC, 666 F. Supp. 2d 415, 417 (D. Del. 2009). 
 47. Kernal Recs. Oy v. Mosley, 794 F. Supp. 2d 1355, 1360 (S.D. Fla. 2011).  
 48. Id. at 1365. 
 49. Kernel Recs. Oy v. Mosley, 694 F. 3d 1294, 1296 (11th Cir. 2012). The reason for the 
spelling discrepancy between the district court opinion and that of the Court of Appeals for the 
Eleventh Circuit (Kernal versus Kernel) is unclear; it is reflected in the official reports of the cases.  
 50. Moberg, 666 F. Supp 2d at 417–18. 
 51. Id. at 418. 
 52. Id.  
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photographs were posted without authorization on three websites that offer 
website design templates.53 Two of the sites were owned by 33T LLC, a 
Delaware limited liability company, and by Cedric Leygues, a French 
citizen.54 The third site was owned by Erwan Leygues, also a French 
citizen.55 These three parties, the LLC and the two French citizens, are the 
defendants of the case. The photographs were displayed on the sites during 
at least the period between December of 2007 and March of 2008, and 
although some were taken down after Moberg’s attorney demanded that 
the defendants cease their use, others were still displayed up until the time 
that Moberg filed his complaint alleging violation of the United States 
Copyright Act and the Digital Millennium Copyright Act of 1998 in 
September of 2008.56 

The defendants’ main argument against the infringement claims, at 
least the one most thoroughly addressed by the court, is somewhat daring. 
First, they claimed that, under the United States statutes that implement 
the Berne Convention, Moberg’s photographs qualified as United States 
works instead of foreign works.57 The relevant statutory provision, 17 
U.S.C. § 101, read at the time (as quoted by the court’s opinion): “[A] 
work is a ‘United States work’ only if—(1) in the case of a published work, 
the work is first published— . . . (B) simultaneously in the United States 
and another treaty party or parties whose law grants a term of copyright 
protection that is the same as or longer than the term provided in the United 
States.”58 The defendants asserted that it is “well settled that Internet 
publications are published everywhere simultaneously, regardless of the 
location of the server hosting the website” and that the photographs, first 
posted on a German website and resultingly published simultaneously in 
the United States, were thus United States works.59 Second, the defendants 
asserted that since the photographs were United States works, they were 
subject to 17 U.S.C. § 411(a), requiring that, in order for a court “to have 
subject matter jurisdiction over a plaintiff’s Copyright Act claim for an 
alleged infringement of a ‘United States work,’ the work must be 
registered according to the provisions in the Copyright Act.60 This 

 
 53. Id. 
 54. Id. 
 55. Id. 
 56. Id. 
 57. Id. at 419. 
 58. Id. The court notes that Germany is a treaty party that grants a term of copyright protection 
that is the same as the term provided by the United States. See id. at 419 n.7. 
 59. Id. at 419. 
 60. Id.  
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requirement was a formality that the United States had retained for its 
domestic works, even though the Berne Convention disallowed such 
formalities for foreign works.61 Since the photographs were, in the 
defendants’ view, United States works because of their internet 
publication and since Moberg had not registered the photographs in the 
United States, the defendants argued that dismissal of the lawsuit was 
required. 

On one hand, this argument seems counterintuitive. Why, practically 
speaking, should artistic works that were produced in Europe by a Swede 
and published on a German website “count” as United States works just 
because of the nature of the internet? One professor described this 
“hopeful invocation of simultaneous publication” as “audacity” and 
“formalities imperialism.”62 On the other hand, the argument is logically 
formulated, and it does seem to apply the relevant statutes naturally. This 
is the cognitive dissonance that the court found itself dealing with as it 
analyzed the defendants’ arguments. 

The court responded, first, by rejecting the defendants’ assertion that 
it is “well settled” that publications on the internet are published 
simultaneously everywhere in the world.63 It then cited a law review 
article, one of the few authoritative sources on the subject that either party 
could produce, to challenge whether Moberg’s photographs were even 
published in the first place.64 The court encapsulated the issue of the case 
(whether the photographs were United States works) into two main 
questions: “(1) whether the posting of plaintiff’s photographs on the 
Internet is considered ‘publishing,’ and, if so, (2) whether ‘publishing’ on 
the Internet causes the photographs to be published in the country where 
the internet site is located or in every country of the world 
simultaneously.”65 Under the U.S. Copyright Act at the time, publication 
was defined in 17 U.S.C. §101 thus: 

[T]he distribution of copies or phonorecords of a work to the public by 
sale or other transfer of ownership, or by rental, lease, or lending. The 
offering to distribute copies or phonorecords to a group of persons for 

 
 61. Berne Convention, supra note 2, at art. 5(3). 
 62. Jane C. Ginsburg, Borderless Publications, the Berne Convention, and U.S. Copyright 
Formalities, THE MEDIA INSTITUTE (Oct. 20, 2009), https://www.mediainstitute.org/2009/ 
10/20/borderless-publications-the-berne-convention-and-u-s-copyright-formalities/. 
 63. Moberg, 666 F. Supp 2d at 420. 
 64. Id. at 420–21. The court cited Thomas F. Cotter, Toward a Functional Definition of 
Publication in Copyright Law, 92 MINN. L. REV. 1724 (2008). 
 65. Moberg, 666 F. Supp 2d at 421. 
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purposes of further distribution, constitutes publication. A public 
performance or display of a work does not itself constitute publication.66  
This language was effectively the U.S. domestic implementation of 

the Berne Convention’s definition of publication.67 On the surface, this 
definition of publication seems to apply to Moberg’s posting of his 
photographs on the internet. After all, by posting on the gallery’s site, he 
was effectively offering to distribute copies of his works to them for 
purposes of further distribution. Even under the Berne Convention’s 
definition, which differs in some respects from the U.S. statutory one, 
many people would likely consider Moberg’s photographs to have been 
published through their posting.  

However, the court ignored these simple textual applications, 
choosing instead to rule that “as a matter of U.S. statutory law the 
photographs were not published simultaneously in the United States,”68 
basing this conclusion more on a normative application of the Berne 
Convention’s purposes than on the textual definitions.69 The court stated 
that the idea that publishing a work online “automatically, instantaneously, 
and simultaneously causes that work to be published everywhere in the 
world, so that the copyright holder is subjected to the formalities of the 
copyright laws of every country which has such laws is contrary to the 
purpose of the Berne Convention.”70 Further, the court pointed out that 
“the transformation of plaintiff’s photographs into United States works 
simply by posting them on the Internet could allow American citizens to 
infringe on foreign copyrighted works without fear of legal retribution 
since the majority of foreign works are never registered in America.”71 
These are valid, compelling concerns, but observers may question whether 
these concerns should be enough to outweigh the clear application of the 
law. This court decided that they were, but whether that was the correct 
choice remains unclear.  

 
 66. Id.  
 67. Berne Convention, supra note 2, at art. 3(3) (“[W]orks published with the consent of the 
authors, whatever may be the means of manufacture of the copies, provided that the availability of 
such copies has been such as to satisfy the reasonable requirements of the public, having regard to the 
nature of the work. The performance of a dramatic, dramatico-musical, cinematographic or musical 
work, the public recitation of a literary work, the communication by wire or the broadcasting of literary 
or artistic works, the exhibition of a work of art and the construction of a work of architecture shall 
not constitute publication.”). 
 68. Moberg, 666 F. Supp. at 422.  
 69. Id. at 422–23. 
 70. Id. at 422. 
 71. Id. at 423. 
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Moberg is a case decided rightly on the morals but perhaps wrongly 
on the merits. While ruling in favor of Moberg seems instinctually “right” 
under the circumstances, it also seems like an incorrect application of the 
law. The judge put the purposes of the Berne Convention ahead of its plain 
language and the plain language of the U.S. implementing statute. If 
judges in the United States or anywhere else in the world feel the need to 
contradict the plain language of the Berne Convention to advance its 
purposes, the language clearly needs some revision. 

B.  The Case of Kernal Records Oy v. Mosley 

Parallel to Moberg lies a case in which a court faced a similar question 
and opted for the opposite result. But this outcome is not without problems 
of its own. In this case, a company named Kernal Records Oy had acquired 
rights in a sound recording and musical composition called “Acidjazzed 
Evening” (“AJE”), which had been produced electronically on a vintage 
computer by Glenn Rune Gallefoss, a Norwegian citizen.72 Kernal 
Records Oy subsequently sued Timothy Z. Mosley (known professionally 
as Timbaland) and two associated LLCs (the defendants of the case), 
alleging that they had copied AJE to create a new composition titled “Do 
It.”73 Like in Moberg, the defendants here claimed that the copyrighted 
work in question was a United States work and that it had not been 
registered prior to the filing of a suit in compliance with 17 U.S.C. § 411.74 
This argument, though, purported to bestow United States work status on 
AJE through a different, even more far-reaching prong of 17 U.S.C. § 
101.75 The photographs in Moberg had arguably been U.S. works because 
they were published simultaneously in the United States and another treaty 
party (Germany) whose law grants a term of copyright protection longer 
than the term provided in the United States, thus qualifying the 
photographs as U.S. works under prong (B) of § 101’s definition of 
“United States work.”76 The defendants in Kernal Records argued instead 
that AJE qualified as a U.S. work under prong (C) of § 101, which treats 
as U.S. works any works published simultaneously in the United States 
and a foreign nation that is not a party to an international agreement.77 If 
the posting of AJE on the internet counted as publication in all countries 
 
 72. Kernal Recs. Oy v. Mosley, 794 F. Supp. 2d 1355, 1358 (S.D. Fla. 2011). 
 73. Id.  
 74. Id. 
 75. Id. at 1358–59. 
 76. Moberg, 666 F. Supp 2d at 419. 
 77. Kernal Recs. Oy, 794 F. Supp. 2d. at 1358–59. 
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connected to the internet, the argument ran, then AJE was automatically 
published simultaneously in the United States and in any internet-
connected foreign country that wasn’t party to a treaty at the time, thus 
making it a U.S. work.78 Under this line of reasoning and this 
understanding of internet publication, this prong could potentially be used 
in all cases of internet publication to convert foreign works into U.S. 
works, as long as some countries remain non-signatories to international 
agreements. 

The court, like the court in Moberg, broke the issue down into two 
parts when considering this argument: (1) whether the work was first 
published on the internet, and (2) whether publication on the internet 
constituted simultaneous worldwide publication, such that AJE would be 
subject to the registration requirement.79 Unlike the court in Moberg, 
though, this court answered both questions in the affirmative.  

On the publication issue, there was some confusion in the evidentiary 
record about whether AJE had originally been published on a website or 
whether it had been published in the form of a “disc magazine” (a 
magazine embedded and distributed on computer discs) and uploaded to 
the internet later.80 The plaintiff claimed the latter type of publication, but 
the court ruled that the plaintiff had not provided enough evidence in this 
regard and that vague deposition testimony would be interpreted to 
indicate internet publication.81 In making this determination, the court 
relied on the same U.S. statutory definition of publication as that examined 
in Moberg, with the opposite result, determining that the sharing of AJE 
through an online magazine constituted publication.82 The court did take 
the opportunity in the analysis to distinguish this case from Moberg, noting 
that the photographs in Moberg were only viewable on the internet while 
the sound recording of AJE was available for downloading and copying.83 
As an aside, these facts are not as useful in distinguishing the cases as they 
could be, since the photographs in Moberg must have been downloadable 
or copyable on some level; indeed, the cause of action in that case 
pertained to copying and re-use of the photographs.84  

On the issue of simultaneous global publication, the court declined to 
follow Moberg’s example, asserting that the Moberg judge’s “contextual 
 
 78. Id. 
 79. Id. at 1360. 
 80. Id. at 1360–62. 
 81. Id. 
 82. Id. at 1363–64. 
 83. Id. at 1364.  
 84. Moberg v. 33T LLC, 666 F. Supp. 2d 415, 418 (D. Del. 2009). 
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and policy-driven analysis is reasonable and sound, but is, in our opinion, 
wholly untethered to the actual statutory and treaty language that governs 
this dispute.”85 The court then explained that it would apply the common 
usage of the word “simultaneous” to conclude that “there can be little 
dispute that posting material on the Internet makes it available at the same 
time—simultaneously—to anyone with access to the Internet.”86 It also 
noted that nothing in the copyright statute applying the Berne Convention 
in the United States suggested congressional intent to exempt internet 
publications from simultaneity, presuming that, since the statute had been 
updated in 1998, Congress would have been aware of how the internet 
functions and could have made a change if it so chose.87 All this is to say 
that the court did consider “publishing AJE on a website in Australia [to 
be] an act tantamount to global and simultaneous publication of the work, 
bringing AJE within the definition of a ‘United States work’ under § 
101(1)(C) and subject to § 411(a)’s registration requirement.”88 

The main virtue of Kernal Records Oy is its commonsense application 
of the law to the facts; its main vice is the undesirable outcome of that 
application. It seems unfair for the defendants to be able to make 
unauthorized use of the plaintiff’s work with impunity just because the 
plaintiff did not comply with the copyright formalities of a country across 
the globe from the one where the recording was “actually” published. 
Despite the court’s protestations to the contrary,89 it is foreseeable that 
similar decisions by United States courts could give unscrupulous people 
carte blanche to infringe foreign works, especially if foreign courts are 
unable to address the parties or actions at issue due to jurisdiction issues. 
It is important to note, as mentioned above, that some of the court’s 
reasoning here was overturned on appeal, particularly its interpretations of 
the vague evidence of internet publication.90 But there is nothing to 
guarantee that in another case, one with more persuasive evidence of 
internet publication, the same inequitable result would not be reached, 
either in the 11th Circuit or in another Circuit that decides to follow its 
reasoning. Some observations of the 11th Circuit Court of Appeals in its 

 
 85. Kernal Recs. Oy, 794 F. Supp. 2d. at 1365. 
 86. Id. at 1366. 
 87. Id. at 1366–67. 
 88. Id. at 1368. 
 89. Id. at 1367–68. 
 90. Kernel Recs. Oy v. Mosley, 694 F.3d 1294, 1296, 1306–09 (11th Cir. 2012). The overall 
outcome of the case was upheld because the Court of Appeals for the 11th Circuit noted that Kernal 
Records Oy had plenty of opportunities to obtain registration during the course of the litigation but 
did not. 
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appellate decision on Kernal Records Oy do aid in an understanding of 
publication that is more consistent with the Berne Convention’s purposes, 
and these observations are noted below in Part III along with other 
recommendations for revisions to the Berne Convention’s definitions. 

C.  Takeaways from the Two Problematic Cases 

The rise of the internet has caused a decoupling between the purposes 
of the Berne Convention and the language of its definitions, which may 
have been precise enough in the past, but which today cause interpretive 
issues. Courts today must choose between giving effect to the purposes of 
the Convention or giving effect to its language.  

This decoupling of purpose and language has given United States 
courts the opportunity to sweep what should be foreign works into the 
United States work category. Even though one district court has chosen 
not to, there is little guarantee that others will make the same decision. 
This copyright “imperialism” subjects these converted United States 
works to United States formalities, to the disadvantage of their creators.91 
The landscape of United States copyright law has, admittedly, changed 
slightly since Moberg and Kernal Records Oy. Creators of United States 
works are no longer required to register their works before they can sue to 
enforce rights in those works; however, they still have to register them if 
they want certain important benefits at trial—they cannot collect statutory 
damages or attorney’s fees if their works are not registered.92 So although 
registration is not per se required, any copyright holder hoping to get 
maximum protection for their work, and maximum repayment for 
infringement, will still have to register. In this way, registration is still, to 
some extent, a de facto formality in the United States, one that is imposed 
on foreign creators if their works are declared United States works. 

III.  WHAT CHANGES NEED TO BE MADE? REVISIONS TO THE 
BERNE CONVENTION 

The difficulties in Moberg and Kernal Records Oy resulted, in large 
part, from the Berne Convention’s definitions of publication and country 
of origin, and it would be productive for changes to the Convention to 
focus on those definitions. Suggesting complete replacement definitions 
would go beyond the scope of this paper. However, it is possible to here 

 
 91. Ginsburg, supra note 62. 
 92. 17 U.S.C. § 412. 
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suggest some language and elements that it would be productive for 
updated Convention definitions to include. While the suggestions made 
here are mainly drawn by analogy from United States law, they could be 
applied by courts in other countries as well.  

First, an updated definition of publication could more effectively 
account for internet dissemination of copyrighted works by identifying 
which types of copies are relevant to determining that an internet posting 
is a publication. After all, anything available on the internet is copied to a 
certain extent just to reach your computer.93 The definition could also 
explain what types of postings should “count” as publications, since some 
internet distributions are actually quite limited.94  

Second, various considerations could help make the definition of 
country of origin more useful. We have seen in Moberg and Kernal 
Records Oy that, in an internet context, where many countries (perhaps all 
countries) could be considered the country of origin of a work, the 
purposes of the Berne Convention can easily be defeated since each of 
those many countries can impose its own domestic formalities in granting 
copyright protection to even technically foreign works. To remedy this 
problem, the definition needs to be made narrower so that only the 
countries with the appropriate relationship to the work can qualify as 
countries of origin. Several different considerations could figure into this 
updated, narrowed definition. One consideration would be the intended 
audience of a copyrighted work posted on the internet. Another 
consideration, related to intended audience, might be the language of the 
work, if any. Another might be a test to identify which country or countries 
have the “most significant relationship” to the copyrighted work. 

A.  Updating Publication: Types of Copies, Types of Posts 

1.  What types of copies qualify? 

The current Berne Convention provides that “works published with 
the consent of the authors, whatever may be the means of manufacture of 
the copies,” are published “provided that the availability of such copies 
has been such as to satisfy the reasonable requirements of the public, 
having regard to the nature of the work.”95 But “the reasonable 

 
 93. See NAUGHTON, supra note 1, at 244. 
 94. Kernel Recs. Oy, 694 F.3d at 1304–06. 
 95. Berne Convention, supra note 2, at art. 3(3). 
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requirements of the public”96 is not a cohesive concept. As Moberg and 
Kernal Records Oy demonstrate, different members of the public have 
different ideas about what types of copies (and the directly related question 
of what types of availability) meet the requirements of publication in the 
internet context. An updated definition could helpfully explain more fully 
what kinds of copies qualify in this publication paradigm. After all, as has 
already been established, a computer makes a copy and makes that copy 
available to the user just by accessing a website.97 It seems unlikely that 
this type of copy should “count,” but what type should? The district court 
in Kernal Records Oy may have been onto something when it 
distinguished between internet content that was viewable and internet 
content that was downloadable.98 The difficulty here is that even much 
content that is technically only viewable could be captured by copying and 
pasting or by a screenshot. This is the nature of the internet.  

An updated definition could try to parse out some of these 
considerations in the context of internet publishing and decide what types 
of works qualify as published based on how “copyable” they are. On the 
one hand, it might include language specifying that “only works made 
available for the end-user to download generate copies in a manner that 
qualifies as publication.” On the other hand, it might specify that “any 
internet posting that could potentially be captured or copied by an end user 
in any way generates copies in a manner that qualifies as publication.” A 
more middle-of-the-road approach stipulating certain classes of qualifying 
and non-qualifying copyability would also be possible. In any case, some 
specificity would be helpful. As things stand, courts are left in a limbo of 
uncertainty while making these determinations, and they are given 
flexibility that might lead to abuse. 

2.  What types of posts qualify? 

An updated definition of publication should also consider that not all 
internet posts are created equal, especially in terms of their reach. The 11th 
Circuit was very careful to note this when considering Kernal Records Oy 
on appeal.99 It noted that just as the mailing of a pamphlet to only a few 
people as an advance distribution before mailing it to many people later 
likely would not qualify as publication, emailing a work to a few people 

 
 96. Id. 
 97. See NAUGHTON, supra note 1, at 244. 
 98. Kernal Recs. Oy, 794 F. Supp. 2d at 1364. 
 99. Kernel Recs. Oy, 694 F. 3d at 1304–06. 
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likely would not qualify as publication, even though email is a distribution 
through the internet.100 Other limited distribution channels operating 
through the internet also do not offer complete public access, including 
peer-to-peer networks and password-restricted websites.101 If a work is 
posted on a website that is password protected and only available to a few 
people, it probably shouldn’t count as published. Similarly, if a work is 
posted on a website that is geo-blocked to only allow access from within 
a certain country, then that work likely should be considered as published 
only in the country where the limited publication occurred and not in every 
country that has access to the internet.  

An updated definition could helpfully draw distinctions between 
different methods of internet distribution (e.g., email, message boards, 
private websites, public websites, and so on) and how those methods might 
be limited in terms of geographic scope or practical access. One relevant 
consideration would be the number of people to whom a posting would be 
made available by a particular method. It would be difficult to suggest 
fully specific language here, since there is much potential for debate about 
which methods of distribution and which audience sizes should indicate 
publication or a lack thereof, but the updated definition could include 
language to this effect: “An internet posting made through limited 
distribution method X, Y, or Z, to a sufficiently limited audience, shall not 
qualify as a publication.” 

B.  Updating Country of Origin: Intended Audience and “Most 
Significant Relationship” 

1.  Intended audience 

This concept stems from the commonsense notions that just because a 
work is available all over the world, it does not mean that it is of interest 
all over the world or that everyone in the world was intended to see it. 
Even in the age of the global internet, it seems likely that many content 
creators post their works to the internet with the intention that only a small, 
specific audience will ever see them. If a woman in Ohio posts gardening 
tips applicable to the midwestern United States on her blog, intending to 
help other gardeners in her geographical region, it is certainly possible that 
an internet user in Estonia or Japan or Tahiti could come across the 
posting. But it is also unlikely that they will see the post, practically 

 
 100. Id. 
 101. Id. at 1305–06. 
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speaking, or that they will care to interact with the post; the content is 
simply not very applicable or accessible to them. And although the woman 
in Ohio might be thrilled to learn that someone in another country viewed 
her content, this occurrence was likely not her goal in making the posting, 
and she probably didn’t intend it or even think about its possibility 
beforehand. In a situation like this, foreign internet users are not the 
intended audience of the work. An updated Berne Convention could 
recognize this paradox that the internet creates: the unlimited potential 
audience versus the limited practical audience. A definition of country of 
origin that accounts for the intended audience could help keep courts from 
arbitrarily designating foreign works as domestic when, in reality, the vast 
majority of citizens in that court’s country may have no interest in the 
work. One can speculate that few American citizens had an interest in 
AcidJazzed Evening, and the United States was thus likely not the work’s 
intended audience. So, one must ask, why should the United States be able 
to make crucial determinations about the work’s copyright status?  

Language considerations could be particularly helpful to courts in 
determining the intended audience of certain types of copyrighted 
works—those that involve written or vocalized words.102 United States 
trademark law can provide, through analogy, some insight here. United 
States trademark law and copyright law are not identical in many respects. 
United States trademark law, notably, can have extraterritorial 
applicability at times while U.S. copyright law generally cannot. Yet this 
very difference might provide an insight about language that may be 
relevant, by analogy, to the context of copyright and the intended audience 
of transnational works that exist in textual form. In Cecil McBee v. Delica 
Company, the Court of Appeals for the First Circuit took special note of 
the language a Japanese clothier’s website was written in when 
considering the affect that the website might have on American 
consumers.103 The court stated: 

Delica’s website, although hosted from Japan and written in Japanese, 
happens to be reachable from the United States just as it reachable from 

 
 102. Language considerations do put these works (e.g., books, articles, blog posts, films, lyrics, 
etc.) in a different basket than works that do not necessarily involve words (e.g., images, photographs, 
instrumental music, etc.), but this distinction is more practical than legal. Language can be a helpful 
shorthand for deciphering the cultural considerations that underly an identification of intended 
audience, but other cultural considerations could come into play when considering the intended 
audience of a work without words.  
 103. 417 F. 3d 107 (1st Cir. 2005). The trademark of the Japanese company was identical to the 
name of an American jazz musician, and he sued, arguing that jurisdiction was appropriate under the 
Lanham Act. The Lanham Act does allow for jurisdiction over foreign defendants under certain 
circumstances. See, e.g., Sterling Drug, Inc. v. Bayer AG, 14 F.3d 733 (2d Cir. 1994). 
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other countries. That is the nature of the Internet. The website is hosted 
and managed overseas; its visibility within the United States is more in 
the nature of an effect, which occurs only when someone in the United 
States decides to visit the website. To hold that any website in a foreign 
language, wherever hosted, is automatically reachable under the Lanham 
Act so long as it is visible in the United States would be senseless. The 
United States often will have no real interest in hearing trademark 
lawsuits about websites that are written in a foreign language and hosted 
in other countries.104 
The First Circuit’s reluctance to closely consider foreign websites in 

the trademark context implies this question in the copyright one: why 
should the U.S. be interested in regulating copyrighted works in a language 
that isn’t relevant to the vast majority of United States users? True, 
automatic translation of webpages, at least in a mechanical, imprecise 
fashion, is nowadays an easy-to-use tool of web-browsing, and it will 
likely only continue to get better as technology evolves. But just because 
someone can translate a foreign language webpage with a click, it does not 
mean that many people will or that those people will be the target audience 
of the work. In addition, many works posted to the internet in certain 
formats do not lend themselves to automatic translation (PDFs, for 
example). If most of a country’s inhabitants cannot or will not read content 
on a website, it makes little sense for that country to impose its copyright 
regime on that content. 

Admittedly, this concept isn’t completely airtight. In a globalizing 
world, there will always be expatriates, descendants of immigrants, and 
just plain enthusiasts in many countries who will be interested in works 
originating in other countries. Globalization means cross-pollination of 
cultures, nationalities, and languages. There are, of course, people in the 
United States who can read Japanese and who can function as an audience 
for a Japanese website. Even so, this concept of intended audience is 
squishy and allows for some weighing. The presence of three million 
Japanese speakers in the United States might very well render the United 
States one of the intended audiences of a Japanese-language work 
produced in Japan. The presence of three hundred Japanese speakers might 
not.  

 
 104. Id. at 123. 



 

BYU Journal of Public Law  [Vol. 37 

406 

2.  Most significant relationship doctrine 

U.S. law suggests another principle that could be helpfully 
incorporated into an updated definition of country of origin. The Second 
Restatement of Conflict of Laws posits that “the interests of the parties in 
a thing are determined, depending on the circumstances, either by the ‘law’ 
or by the ‘local law’ of the state which, with respect to the particular issue, 
has the most significant relationship to the thing and the parties . . . .”105 
This concept of the “most significant relationship” gives some leeway for 
both flexibility and specificity in identifying which country’s law is most 
relevant to a particular object (like a copyright), and it could usefully be 
imported into the country of origin context. Factors associated with a 
“most significant relationship” test could help in narrowing country of 
origin back to a manageable single country or cluster of countries. A 
number of U.S. cases have applied the “most significant relationship” 
principle in establishing which country’s law should apply in determining 
issues of ownership of copyrighted material.106 

In Itar-Tass Russian News Agency v. Russian Kurier, Inc., a Russian 
news agency sued a United States newspaper publisher that had reprinted 
several hundred of the agency’s articles in the United States without 
permission.107 In the court’s attempt to apply the principles of the Berne 
Convention to the facts at hand, it concluded that, to resolve issues with 
respect to ownership of the involved copyrights, it would, consistent with 
usual property rules, need to determine which state had the “most 
significant relationship” to the works and the parties.108 In this 
determination, it considered two factors: (1) the nationality of the creators 
of the works and (2) the state where the works were first published.109 
Since the creators here were Russian, and the works were first published 
in Russia, the court was able to determine that Russian law was the 
“appropriate source of law to determine issues of ownership of rights” as 
well as the country of origin under the Berne Convention (although it 
acknowledged that these countries might not be the same in every case).110 

 
 105. Restatement (Second) of Conflict of Laws § 222 (Am. L. Inst. 1971). 
 106. See, e.g., Itar-Tass Russian News Agency v. Russian Kurier, Inc., 153 F.3d 82 (2d Cir. 
1998); Bridgeman Art Libr., Ltd. v. Corel Corp., 25 F. Supp. 2d 421 (S.D.N.Y. 1998); Shaw v. Rizzoli 
Int’l Publs., Inc., 1999 U.S. Dist. LEXIS 3233 (1999); Rudnicki v. WPNA 1490 AM, 2009 U.S. Dist. 
LEXIS 115236 (2009); Corbello v. Devito, 844 F. Supp. 2d 1136 (D. Nev. 2012). 
 107. Itar-Tass, 153 F.3d at 84. 
 108. Id. at 90. 
 109. Id. 
 110. Id. at 90–91. 
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The two factors that aided this court in determining the country with the 
“most significant relationship” to a set of copyrighted works could be 
incorporated into a “most significant relationship” test to help appliers of 
an updated Berne Convention to determine the country of origin for 
internet-published works. Other United States cases, discussed in the 
following paragraphs, have applied the same framework as Itar-Tass 
Russian News Agency and further show the utility of this test in a variety 
of factual scenarios involving multiple countries. They also identify other 
factors that could helpfully be incorporated into the test. 

In Bridgeman Art Library, Ltd. v. Corel Corp., a British company 
engaged in selling high-quality color transparencies and digital images 
that reproduced well-known works of art sued a Canadian corporation that 
also marketed digital images of some of the same works.111 The British 
company claimed that the Canadian corporation wouldn’t have been able 
to acquire certain images without copying the British company’s works.112 
To determine which country’s law applied for purposes of ownership, the 
court undertook the same analysis as the court in Itar-Tass Russian News 
Agency, naming as “most significant relationship factors” (1) the 
nationality of the authors, (2) the place of initial publication, and (3) the 
country of origin.113 The court noted that, in relation to the first factor, 
most of the photographs at issue were produced either by freelance 
photographers employed by the British-based company or by the museums 
owning the original works of art (most of which are in the United 
Kingdom).114 The court also noted that, for the second factor, the 
photographs were first published in the United Kingdom and concluded 
that the United Kingdom was the country with the most significant 
relationship to the works.115 In this case, like in Itar-Tass Russian News 
Agency, the court was able to use the test to narrow down which of several 
countries was most relevant to the works at issue. 

In Shaw v. Rizzoli International Publications, Inc., a number of 
institutional and natural-person plaintiffs, based in or living in the United 
States and foreign countries, filed suit against an Italian corporation that 
had created an exhibit of Marilyn Monroe photographs and memorabilia 

 
 111. Bridgeman, 25 F. Supp. 2d at 423–24. 
 112. Id. 
 113. Id. at 425 (The inclusion of this third factor does illustrate the fact that, in existing 
jurisprudence, there is not an exact match-up between the country of origin and the state with “most 
significant relationship.”). 
 114. Id. at 426. The fact that the photographs at issue were not all created by the same actor in 
the same place illustrates the flexibility of this factor and the test. 
 115. Id. 
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in Italy and published several books and catalogues linked to the exhibit.116 
The plaintiffs claimed that their works, “including photographs, sketches 
and text, were wrongfully published by the defendants in the Rizzoli 
publications.”117 The court followed Itar-Tass Russian News Agency, 
noting the nationalities of the authors and the places of first publication.118 
It also considered as a factor, though, the place of residence of the 
plaintiffs asserting rights in the suit, not just their place of nationality.119 
Creators’ place(s) of residence is thus another factor that could be 
incorporated into the “most significant relationship” test. 

In Rudnicki v. WPNA 1490 AM, a Polish radio news correspondent 
residing in Belgium and providing news broadcasts for a radio station in 
Poland and a Chicago-area radio station in the United States sued another 
Chicago-area radio station for rebroadcasting the news reports he created 
for the station in Poland.120 The Court applied the factors from Itar-Tass 
Russian News Agency to determine that the relevant law was Poland’s, but 
it noted as part of this analysis that, “though he resides in Belgium, the 
author is a Polish national, and the works were first broadcast and intended 
for public consumption in Poland.”121 Here, then, along with the 
nationality of the author and the country where the works were first 
published, the court hinted at another factor—the intended consuming 
public.122  

As shown by the cases above, the factors that could be part of a “most 
significant relationship” test include (1) the nationalities of the creators of 
the works; (2) the state(s) where the works were first published (this 
factor’s utility in determining country of origin would depend on having 
an improved working definition of publication); (3) the place of residence 
of the creators of the works (which could trump the nationality of the 
creators, depending on the circumstances); and (4) the state or states 
containing the public intended to consume the work. These factors have 
proved helpful in assessing which country’s law should apply in many 
distinct situations involving distinct compositions of countries and actors. 
They could also help in determining which country or countries should be 
considered to be a copyrighted work’s country(s) of origin. Other factors 
might be incorporated into the test as needed, especially if caselaw or code 
 
 116. Shaw v. Rizzoli Int’l Publs., Inc., 1999 U.S. Dist. LEXIS 3233, at *4–*7 (1999). 
 117. Id. at *2. 
 118. Id. at *15. 
 119. Id. at *17. 
 120. Rudnicki v. WPNA 1490 AM, 2009 U.S. Dist. LEXIS 115236, at *1–*4 (2009). 
 121. Id. at *7. 
 122. Id.  
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law from other countries have insight to offer in this area. A factor test is 
much more free-wheeling and unpredictable than a concrete definition of 
country of origin, but as things stand under the current Berne Convention, 
a factor test could actually lend itself to a much more precise determination 
than is available now, allowing courts to select a single country or set of 
countries as the “country of origin” instead of every single country that 
has access to the internet and is also a member of the Berne Convention 
Union. 

C.  Summary of Updates 

To help prevent undesirable outcomes like those in Moberg and 
Kernal Records Oy, the Berne Convention’s definitions of publication and 
country of origin could be changed to better account for the context of the 
internet. The updated definition of publication could specify which types 
of actual copies qualify as copies for publication purposes. It could also 
address different types of internet posts and methods of internet 
distribution (taking account of audience sizes) and specify which of these 
categories do or do not count as publications. The updated definition of 
county of origin could provide domestic actors (including courts) with 
more flexible, purpose-driven guidelines to help them identify country of 
origin by narrowing the concept into a manageable and meaningful 
classification. These guidelines could be based on factors including 
intended audience and language as well as the factors of the “most 
significant relationship” test identified above.  

IV.  HOW CAN THE CHANGES BE MADE? 

A.  Revising the Berne Convention 

The Berne Convention explicitly considers its own revision, providing 
that conferences for this very purpose will be held in the countries that are 
parties to the treaty.123 The requirements for amending the Convention 
pose quite a high bar, though; the Convention states that, save for 
amendments to a handful of articles related to the administration of the 
union of countries that oversee the treaty, “any revision to this Act, 
including the Appendix, shall require the unanimity of the votes cast.”124 
This unanimity requirement is the major reason that the Convention has 

 
 123. Berne Convention, supra note 2, at arts. 27(1)–(2). 
 124. Id. at art. 27(3). 
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not been updated more recently.125 On the other hand, the Convention has 
been revised multiple times in the past, so the challenge is apparently not 
insurmountable. 

Customary international law could potentially provide an alternative 
avenue for addressing the problems laid out in this paper if appropriately 
updated definitions of publication and country of origin in the copyright 
context were reflected in the state practice of enough countries and 
recognized as binding by those countries. But coordination problems and 
differences of opinion and interpretation would likely make revision 
through this method even more difficult than it would be through formal 
revision of the Berne Convention. 

B.  Adoption in the United States and Other Countries 

Even if the Berne Convention were revised, it would need to be 
implemented by the various state parties. Some countries will not 
recognize any treaty or convention as self-executing and will require 
domestic legislation on the subject before that country’s courts can enforce 
the treaty.126 Even countries that recognize some treaties as self-executing 
might require such legislation; the United States, for example, takes the 
position that “while treaties ‘may comprise international commitments . . . 
they are not domestic law unless Congress has either enacted 
implementing statutes or the treaty itself conveys an intention that it be 
“self-executing” and is ratified on these terms.’”127 If a revised and 
updated Berne Convention were anything like its predecessor, it would 
likely not be considered self-executing under this standard. The 1979 
version of the Convention includes many instances of language identifying 
“matter[s] for legislation in the countries of the Union” to address,128 
which seems to suggest a lack of any intention that the Convention be 
considered self-executing. Indeed, the court in Kernal Records Oy asserted 

 
 125. See Sam Ricketson, The International Framework for the Protection of Authors: Bendable 
Boundaries and Immovable Obstacles, 41 COLUM. J.L. & ARTS 341, 348-49 (2017), which also 
identifies other factors blocking reform: “the increased numbers involved today in any multilateral 
negotiation; the continuing and significant division between developed and developing countries; and 
the changing technological, social, and economic environments in which matters relating to the 
protection of authors’ rights now arise.” 
 126. Michael P. Van Alstine, Federal Common Law in an Age of Treaties, 89 CORNELL L. REV. 
892, 904 (2004). “In many countries, the transformation of international treaty obligations into local 
law requires additional an additional legislative act by domestic lawmaking institutions.” Id. 
 127. Medellin v. Texas, 552 U.S. 491, 505 (2008) (citing Igartua-De La Rosa v. U.S., 417 F.3d 
145, 150 (1st Cir. 2005)). 
 128. See, e.g., Berne Convention, supra note 2, at arts. 2(2), 2(4), 7(4), 9(2), 14(2)(a). 
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that “the Berne Convention has no effect on U.S. law unless Congress so 
provides.”129 

The hope would be that, if an updated Berne Convention were 
produced, the state parties would follow through by making the necessary 
domestic laws to bring it into effect. After all, “it cannot be disputed that 
the very object of an international agreement, according to the intention of 
the contracting Parties, may be the adoption by the parties of some definite 
rules creating individual rights and obligations and enforceable by the 
national courts.”130 The current version of the Berne Convention codifies 
this obligation thus: “Any country party to this Convention undertakes to 
adopt, in accordance with its constitution, the measures necessary to 
ensure the application of this Convention.”131 Beyond this exhortation, 
though, the Convention has no teeth to encourage states to comply and 
execute the treaty in their domestic laws. Presumably, the updated 
Convention would include similar language, so compliance could be a 
problem. 

C.  Motivation for Updating the Convention and Executing the Updates: 
A Human Rights Angle 

Many means of motivation could be suggested for encouraging 
countries to engage in revision of the Convention and execution of the 
resulting changes in law. I briefly highlight just one here that seems 
particularly compelling. This motivation stems from international 
protection of human rights, “a substantive field of international law . . . 
that has consistently gained in significance as we enter further into the 
twenty-first century.”132 

The Universal Declaration of Human Rights states that “[e]veryone 
has the right to the protection of the moral and material interests resulting 
from any scientific, literary or artistic production of which he is the 
author.”133 Although this Declaration was not binding law at its inception 
and may yet not be in some respects, its provisions carry much weight on 
the world stage and “[i]ndeed, several commentators have concluded that 
the Universal Declaration [of Human Rights] has become, in toto, a part 
of binding, customary international law.”134 Similar language in the 
 
 129. Kernal Recs. Oy v. Mosley, 794 F. Supp. 2d 1355, 1367 (S.D. Fla. 2011). 
 130. Jurisdiction of the Courts of Danzig, Advisory Opinion, 1928 P.C.I.J. (ser. B) No. 15. 
 131. Berne Convention, supra note 2, at art. 36. 
 132. Steven M. Barkan et al., Fundamentals of Legal Research 475 (Tenth Edition, 2015). 
 133. G.A. Res. 217 (III) Art. 27(2), Universal Declaration of Human Rights (Dec. 10, 1948). 
 134. Filartiga v. Pena-Irala, 630 F.2d 876, 883 (2d Cir. 1980). 
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International Covenant on Economic, Social and Cultural Rights states 
that “the States Parties to the present Covenant recognize the right of 
everyone . . . To benefit from the protection of the moral and material 
interests resulting from any scientific, literary or artistic production of 
which he is the author.”135 This Covenant has wide participation across the 
globe with 171 state parties and four nonratifying signatories.136 These two 
important sources of international law thus identify as either a universal 
human right or an economic/social/cultural right a bundle of entitlements, 
one of which closely resembles a copyright. And, importantly, this right, 
as expressed in these sources, is not limited by geography or formalities.  

These documents and the consensus principles that they may represent 
do not create an obligation for any country to protect the rights of 
foreigners, being more focused on the protections that governments should 
provide for their own citizens. However, countries’ willingness to enshrine 
copyright as a human right in this manner should give state actors pause 
as they consider how the current state of things allows copyright 
“imperialism”137 like that exemplified in Kernal Records Oy. This 
principle alone is not enough to strictly obligate changes to the Berne 
Convention or to international understandings of copyright principles. Yet 
the existence of this right in the broad form identified here might motivate 
countries to at least consider how principles of fairness, common sense, 
and restraint could be better incorporated into the existing international 
copyright framework through amendments like those proposed in this 
paper.  

 
 135. G.A. Res 2200A (XXI), International Covenant on Economic, Social and Cultural Rights 
(Dec. 16, 1966). 
 136. Status of Ratification Interactive Dashboard, UNITED NATIONS HUMAN RIGHTS OFFICE OF 
THE HIGH COMMISSIONER, https://indicators.ohchr.org/ (last visited Feb. 23, 2023). The United States 
is one of the four states that has signed the covenant but not ratified it. 
 137. Ginsburg, supra note 62. 
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CONCLUSION 

If it is to truly protect the rights of copyright holders the world over, a 
global copyright scheme requires precision in its terms. Due to the rise of 
the internet and the resulting decoupling of the Berne Convention’s 
purposes from its language, it no longer fulfils that requirement in its 
current form. An update to the Convention and an international 
understanding of what is necessary to protect creators from imperialistic 
formalities would help resolve this problem. Specifically, the problem 
could be addressed by updating the Berne Convention’s definition of 
publication to account for different types of copies and different types of 
internet distribution and by updating the Convention’s definition of 
country of origin to account for intended audience and “most significant 
relationship” principles.

Ethan Schow* 
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Hospitals and Local Taxation: 
The Troubled Tale of Property Tax 

ABSTRACT 

The taxation of hospitals is plagued with subjectivity, which especially 
burdens nonprofit hospitals. Inconsistencies across localities further 
exacerbate the uncertainty encountered by nonprofit hospitals seeking 
local tax exemptions. While federal and state tax implications for nonprofit 
hospitals receive most of the attention from debaters and scholars, local 
property tax exemptions are also of significant value for nonprofit 
hospitals and have been largely overlooked. This Comment explores the 
policy arguments for and against nonprofit status for hospitals. It shows 
that while the federal government has chosen relatively bright-line rules 
for determining non-profit status, localities are far less predictable. This 
Comment contributes to the literature by (1) highlighting the overlooked 
local taxation implications on the non/for profit hospital debate, (2) 
analyzing the inefficiencies that are created through inconsistencies 
across localities, and (3) suggesting the implementation of clear 
expectations for hospitals to receive specified tax breaks. 
 
INTRODUCTION ...................................................................................... 416 
I.  INCONSISTENT TAXATION OF NONPROFIT HOSPITALS ...................... 417 

A.  Tax Benefits of Nonprofit Hospitals ...................................... 417 
B.  Inconsistent Nonprofit Designations ..................................... 420 

II.  DISTINGUISHING BETWEEN NONPROFIT AND FOR-PROFIT .............. 421 
A.  Charitable Purpose ............................................................... 422 
B.  Different Communities .......................................................... 423 
C.  Community Benefits .............................................................. 425 
D.  Local Tax Exemptions: Benefits and Burdens of Inconsistency

 ............................................................................................. 427 
III.  PROPOSED SOLUTIONS: CLARITY LEADS TO CONSISTENCY ........... 428 

A.  Clear and Improved Definitions ........................................... 429 
1.  Exhaustive benefit lists ................................................... 429 
2.  Required minimum investment ....................................... 431 
3.  Tax benefit from community benefit ............................... 432 

B.  Removing the Non/For Profit Qualifier ................................ 433 
C.  State Synergies ...................................................................... 434 

CONCLUSION .......................................................................................... 435 



 

BYU Journal of Public Law  [Vol. 37 

416 

INTRODUCTION 

Two things are certain: death and taxes.1 While the laws of death are 
not defined by legislatures, the laws of tax are—and hospital taxation 
needs significant improvement.  

On the morning of February 10th, 2023, Pottstown Hospital,2 
Phoenixville Hospital,3 Brandywine Hospital,4 and Jennersville Hospital5 
awaited a Pennsylvania court’s ruling on whether the hospitals would be 
eligible for local property tax exemptions.6 The Pennsylvania 
Commonwealth Court considered the Pennsylvania Constitution, statues, 
and case law, before ultimately determining that each of the localities had 
correctly denied the hospitals an exemption from their respective local 
property taxes. As the cases concluded, commentators noted that 
Pennsylvania “has an incredibly complex and nuanced local real property 
tax regime, as well as public charity exemptions. . . .”7 These complexities 
and nuances throughout property exemptions are not unique to 
Pennsylvania. 

The taxation of hospitals is riddled with inconsistencies and 
ambiguities, placing a heavy burden on hospitals, particularly nonprofit 
hospitals. The inconsistencies between localities further burden hospitals 
trying to navigate local taxation requirements for tax exemptions. While 
scholarly debates mostly concentrate on the federal and state taxation of 
hospitals, the significance of local tax exemptions has been largely 
overlooked. 

This Comment explores the policy arguments for and against 
nonprofit status for hospitals. It shows that while the federal government 
has chosen relatively clear rules for determining non-profit status, many 
localities have chosen less predictable tests for determining local tax 
exemptions. This Comment argues that while local tax treatment of 
 
 1. 10 ALBERT HENRY SMYTH, THE WRITINGS OF BENJAMIN FRANKLIN 69 (1970). 
 2. Pottstown Sch. Dist. v. Montgomery Cnty. Bd., 289 A.3d 1142 (Pa. Commw. Ct. 2023). 
 3. Phoenixville Hosp., LLC v. Cnty. of Chester Bd. of Assessment Appeals, 293 A.3d 1248 
(Pa. Commw. Ct. 2023). 
 4. Brandywine Hosp., LLC v. Cnty. of Chester Bd. of Assessment Appeals, 291 A.3d 467 
(Pa. Commw. Ct. 2023). 
 5. Jennersville Hosp., LLC v. Cnty. of Chester Bd., 293 A.3d 1248 (Pa. Commw. Ct. 2023). 
 6. Jacqueline LaPointe, Court Rejects Property Tax Exemptions for 4 PA Non-Profit 
Hospitals, REVCYCLE INTELLIGENCE (Feb. 27, 2023), https://revcycleintelligence.com/news/court-
rejects-property-tax-exemptions-for-4-pa-non-profit-hospitals. 
 7. David Brunori, Erica Cline, Mo Bell-Jacobs & Tom Chrzanowski, Pennsylvania Court 
Rejects Nonprofit Hospital Property Tax Exemptions, RSM (Feb. 17, 2023), 
https://rsmus.com/insights/tax-alerts/2023/Pennsylvania-court-rejects-nonprofit-hospital-property-
tax-exemptions.html. 
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hospitals ideally would be used to enlighten federal and state policies, the 
current local inconsistencies are highly inefficient and leave little for the 
federal or state governments to adopt. Many of these inconsistencies and 
ambiguities concerning local property tax exemptions, however, can and 
should be resolved through state legislation that creates consistent and 
clear expectations for hospitals to receive specific tax benefits.  

This Comment proceeds as follows: Part I summarizes the taxation of 
nonprofit hospitals and the inconsistencies of tax exemptions across each 
level of government. Part II lays out the theories used to distinguish 
between for-profit and nonprofit hospitals, in addition to highlighting the 
judiciary’s attempt to distinguish between the two. Part III then suggests 
several improvements to property tax legislation to create a more 
consistent and rational system for hospital taxation. 

I.  INCONSISTENT TAXATION OF NONPROFIT HOSPITALS 

A.  Tax Benefits of Nonprofit Hospitals 

Most Americans associate “taxes” with their individual federal 
income tax return.8 Although the income taxes Americans report to the 
Internal Revenue Service after the end of each year are the most prominent 
tax burdens in our economy,9 taxes are embedded throughout our 
American experience and come in many more forms than federal income 
taxes.10 Other common forms include taxes on income, sales, and 
property.11Additionally, taxes are levied at almost every geographical 
level, including the nation, states, counties, cities, townships, and even 
school districts.12  
 
 8. Chuck Marr & Chye-Ching Huang, Misconceptions and Realities About Who Pays Taxes, 
CTR. BUDGET & POL’Y PRIORITIES (Sept. 17, 2012), https://www.cbpp.org/research/misconceptions-
and-realities-about-who-pays-taxes. 
 9. Id. 
 10. See KRISTIN TATE, HOW DO I TAX THEE?: A FIELD GUIDE TO THE GREAT AMERICAN RIP-
OFF (2018) (highlighting the prevalence of imbedded tax in everything from transportation fees to 
owning anything of value). 
 11. The Three Basic Tax Types, TAX FOUND., https://taxfoundation.org/taxedu-primer-the-
three-basic-tax-types (last visited Apr. 8, 2023) (“Most taxes can be divided into three buckets: taxes 
on what you earn, taxes on what you buy, and taxes on what you own . . . earn: individual income 
taxes, corporate income taxes, payroll taxes, and capital gains taxes; buy: sales taxes, gross receipts 
taxes, value-added taxes, and excise taxes; and own: property taxes, tangible personal property taxes, 
estate and inheritance taxes, and wealth taxes.”). 
 12. See Joan Youngman, School Finance and Property Taxes, LAND LINES, Winter 2016, at 
17 (“Nevertheless, the overwhelming majority of U.S. property tax collections fund local government 
operations, and the property tax remains the main source of autonomous revenue for most local 
jurisdictions, including school districts.”). 
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Not all persons and entities are subject to all taxes. Most notably, 
nonprofits are often exempt from certain forms of taxation.13 But many 
tax-exempt entities still pay significant taxes in the form of unemployment 
taxes,14 payroll taxes,15 taxes on unrelated business income16 and, as this 
Comment highlights, property taxes where tax exemptions are applied 
inconsistently across localities. 

The federal government has long recognized the need for charitable 
organizations, especially those that serve desirable public purposes.17 
Consequently, the government has supported these charitable 
organizations by granting them unique privileges, including the exemption 
from certain federal income taxes.18 While many nonprofits are tax-
exempt, it is important to note not all nonprofits qualify for tax 
exemptions.19 

The potential value of being exempt from paying certain taxes is quite 
significant. In 2018, charitable organizations were estimated to have saved 

 
 13. Chizoba Morah, Do Nonprofit Organizations Pay Taxes, INVESTOPEDIA (Jan. 15, 2021), 
https://www.investopedia.com/ask/answers/08/nonprofit-tax.asp. 
 14. Exempt Organizations: What Are Employment Taxes?, IRS, https://www.irs.gov/charities-
non-profits/exempt-organizations-what-are-employment-taxes (last visited Aug. 18, 2023) (“An 
organization that is not a section 501(c)(3) organization is not exempt from paying [Federal 
Unemployment] tax.”). Although organizations that are considered nonprofits under IRC § 501(c)(3) 
are the most prominent, there are many nonprofits under IRC § 501(c)(1)-(2),(4)-(29) that do not 
qualify for the exemption of federal unemployment taxes. Id. Additionally, even if a nonprofit qualifies 
for federal unemployment tax exemption, many states do not offer an exemption for nonprofits. See, 
e.g., Unemployment Laws and Nonprofits, N.C. CTR. FOR NONPROFITS, https://www.ncnonprofits.org 
/content/unemployment-laws-and-nonprofits (last visited Aug. 18, 2023). See also EDWARD A. 
ZELINSKY, TAXING THE CHURCH: RELIGION, EXEMPTIONS, ENTANGLEMENT, AND THE CONSTITUTION 
104–111 (2017). 
 15. Id. at 53–57. 
 16. Id. at 49.  
 17. Bob Jones Univ. v. United States, 461 U.S. 574, 589–91 (1983) (noting the “common 
understanding” Congress has articulated since 1894 that the charitable exemption exists because 
nonprofits “served desirable public purposes”); H.R. REP. NO. 1860, at 19 (1938) (“The exemption 
from taxation . . . is based upon the theory that the Government is compensated for the loss of revenue 
. . . by the benefits resulting from the promotion of the general welfare.”). 
 18. Paul Arnsberger, Melissa Ludlum, Margaret Riley & Mark Stanton, A History of the Tax-
Exempt Sector: An SOI Perspective, 27 STAT. INCOME BULL., no. 3 Winter 2008, at 106 (“A 
significant component of this relationship is Government’s recognition of the importance of the 
charitable and voluntary sector, and the support of its organizations in the form of an exemption from 
income and certain other taxes.”). 
 19. Admin, What is the Difference Between Nonprofit on a State Level and the 501(c)(3) IRS 
Level, A2Z FILINGS (Jan. 24, 2022), https://a2zfilings.com/what-is-the-difference-between-nonprofit-
on-a-state-level-and-the-501c-3-irs-level (“The first thing that you need to know is that not all 
nonprofits are tax-exempt and not every organization that is tax-exempt is a charity.”). 
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almost $18 billion in federal taxes from excluding income.20 Nonprofit 
hospitals alone accounted for over sixty percent of that number.21 With 
almost $11 billion of the $18 billion of federal tax savings coming from 
nonprofit hospitals, it is understandable why hospitals are consistently the 
center of the debate surrounding nonprofit tax exemptions. 

The total estimated value of tax exemption for nonprofit hospitals for 
2020 exceeded $28 billion,22 up from an estimated $24 billion in 2011.23 
About half of this value came from federal exemption benefits while the 
other half stemmed from value generated by exemptions within states and 
localities.24 Although the majority of the value at the federal level comes 
from a reduction in income taxes,25 income taxes make up a relatively 
small portion of the nonprofit value at the state and local levels.26 Instead, 
nonprofit hospitals benefit most from being exempt from the state sales 
taxes and locality property taxes.27 Despite the magnitude and significance 
of local property tax exemptions to the nonprofit hospital debate, federal 
and state tax exemptions have received most of the attention from news 
 
 20. Nathan Born & Adam Looney, How Much Do Tax-Exempt Organizations Benefit from Tax 
Exemption?, TAX POL’Y CTR., https://www.taxpolicycenter.org/sites/default/files/publication/164057 
/how_much_do_tax-exempt_organizations_benefit_from_tax_exemption.pdf (2022) (“Within the 
tax-exempt sector, charitable organizations (501(c)3s) represent the majority of the tax expenditure 
for tax exemption ($17.7 billion).”). 
 21. Id. (“Within the charitable organization sector, hospitals account for 62 percent ($10.7 
billion) of the tax expenditure.”). 
 22. Jamie Godwin, Zachary Levinson & Scott Hulver, The Estimated Value of Tax Exemption 
for Nonprofit Hospitals Was About $28 Billion in 2020, KFF (Mar. 14, 2023), 
https://www.kff.org/health-costs/issue-brief/the-estimated-value-of-tax-exemption-for-nonprofit-
hospitals-was-about-28-billion-in-2020. 
 23. Sara Rosenbaum, David A. Kindig, Jie Bao, Maureen K. Byrnes & Colin O’Laughin, The 
Value of the Nonprofit Hospital Tax Exemption Was $24.6 Billion in 2011, 34 HEALTH AFFAIRS 1225 
(July 2015). 
 24. Godwin, supra note 22, at Figure 1. This estimate accounts for the benefits nonprofit 
hospitals receive through tax deductible donations, tax-free bonds, and all levels of tax exemptions. 
 25. Id. The Kaiser Family Foundation estimates a little over 70% of the $14.4 billion tax 
exemption value comes from decreasing the income taxes paid by nonprofit hospitals. Id.  
 26. Id. Only 22% of the value at the state and local level comes from a decrease in income tax. 
Id. 
 27. Id. The value of state and local sales taxes and local property taxes avoided by nonprofit 
hospitals is estimated to be $5.7 and 5.0 billion, respectively. Id. In Utah, the state levies a flat rate of 
4.85%, while cities and counties often levy sales taxes at 1% and 0.25%, respectfully. State of Utah, 
Sales Tax Rates, https://tax.utah.gov/salestax/rate/23q2combined.pdf (last visited Apr. 15, 2023). So 
while there is overlap between states and localities with sales tax and property tax, the vast majority 
of sales tax is levied by the state and the vast majority of property tax is levied by the locality. State 
and Local Backgrounders: Property Taxes, URBAN INST., https://www.urban.org/policy-
centers/cross-center-initiatives/state-and-local-finance-initiative/projects/state-and-local-
backgrounders/property-taxes (last visited Apr. 8, 2023) (“Taxpayers in all 50 states and the District 
of Columbia pay property taxes, but the tax on real property is primarily levied by local governments 
(cities, counties, and school districts) rather than state governments.”). 
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outlets and lawmakers,28 resulting in little discussion involving local 
taxation.29 The property tax exemptions in localities, however, contribute 
significantly to the value of nonprofits and introduce unique logistical 
challenges that are not as relevant for federal and state taxes.  

B.  Inconsistent Nonprofit Designations 

Despite available tax breaks for nonprofit hospitals at the federal, 
state, and local levels, these levels often differ on what is required from a 
hospital to be considered a nonprofit.30 This means a nonprofit hospital 
may be tax-exempt on the federal and state levels while being subject to 
property taxes in all but only a handful of localities in a state. In addition, 
the tax designation for the nonprofit hospital may even change year-to-
year on a locality-to-locality basis.  

These inconsistencies create significant and inefficient obstacles for 
nonprofit hospitals that are making a good faith effort to comply with all 
the regulations necessary to maintain their tax-exempt designation and 
consequently harm the communities and patients those hospitals serve.  

At the federal level, hospitals often claim their tax-free status under 
Section 501(c)(3) of the Internal Revenue Code.31 Since the inception of 
this code section, the federal government has increased transparency and 
decreased uncertainty for nonprofit hospitals trying to navigate the 
complex federal tax laws.32 With the passage of legislation and the 
continued development of nonprofit regulation, it has become much 
clearer what the federal government expects from nonprofit 
organizations.33 States are slightly more ambiguous than the federal 
 
 28. See Born & Looney, supra note 20. 
 29. For purposes of this Comment, “locality” will be used interchangeably with “county,” since 
counties are often the localities that levy property taxes. 
 30. Non-profit Organizations, CORNELL, https://www.law.cornell.edu/wex/non-profit 
_organizations (last visited Apr. 27, 2023) (describing states differing from federal nonprofit 
legislation) (“Each state defines non-profit differently.”). 
 31. 26 U.S.C. § 501(c)(3). 
 32. 26 U.S.C. § 501(r). This section demands hospitals meet several requirements before a 
hospital can qualify as a tax-exempt organization under § 501(c)(3). These requirements include 
implementing financial assistance policies (including a plain language summary), billing and 
collection requirements, among other things. These requirements must be met by each facility under 
the hospital umbrella. 26 U.S.C. § 501(r)(2)(B). 
 33. 26 U.S.C. § 501(r). This especially true with the passage of the Affordable Care Act, which 
more clearly defined what hospitals must do to be eligible for tax exemptions, including the 
implementation of Section 503(r). Requirements for 501(c)(3) Hospitals Under the Affordable Care 
Act—Section 501(r), IRS, https://www.irs.gov/charities-non-profits/charitable-organizations 
/requirements-for-501c3-hospitals-under-the-affordable-care-act-section-501r (last visited Apr. 4, 
2023). 
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government as many states rely on factor tests to determine whether a 
nonprofit qualifies for relevant tax exemptions.34 

Yet localities are the most unpredictable; each locality engages in its 
own application of state and local principles to determine tax exemption 
eligibility.35 While many states have standards to guide localities in 
interpreting nonprofit requirements,36 these guidelines still leave 
significant ambiguities that require hospitals to essentially negotiate 
property tax burdens within each locality. 

Navigating the regimes applied by each local taxing authority not only 
requires significant resources, but also introduces massive inefficiencies 
in an industry that is primarily focused on providing quality healthcare to 
its communities. While differences between states and the federal 
government can be justified for the sake of federalism and large 
geographic governance, differences amongst localities introduce 
significant inefficiencies that are less justifiable.  

II.  DISTINGUISHING BETWEEN NONPROFIT AND FOR-PROFIT 

While many organizations are clearly defined as either nonprofit or 
for-profit, hospitals consistently operate in a gray space.37 Scholars and 
government officials continue to dispute both where hospitals currently 
stand in the non/for-profit spectrum and how the tax laws should be 
applied to hospitals.38 

Those involved in the debate tend to fall into one of two camps: (1) 
nonprofit hospitals are sufficiently distinct from for-profit hospitals to 

 
 34. See, e.g., Methodist Old Peoples Home v. Korzen, 233 N.E.2d 537, 541–42 (Ill. 1968); 
Hosp. Utilization Project v. Commonwealth, 487 A.2d 1306 (Pa. 1985); Utah Cnty. v. Intermountain 
Health Care, Inc., 709 P.2d 265 (Utah 1985). Each decision laid out the factor test for the Illinois, 
Pennsylvania, and Utah courts, respectively. 
 35. State Community Benefit Requirements and Tax Exemptions for Nonprofit Hospitals, 
HILLTOP INST., https://hilltopinstitute.org/our-work/hospital-community-benefit/hcbp-state-
comparison (last visited Apr. 12, 2023). 
 36. See, e.g., Utah Property Tax Division, Property Tax Exemptions: Standards of Practice, 
Appendix 2B: Nonprofit Hospital and Nursing Home Charitable Property Tax Exemption Standards, 
https://propertytax.utah.gov/standards/standard02.pdf (last visited Apr. 13, 2023). 
 37. See Arielle Levin Becker, How Different Are For-profit and Nonprofit Hospitals?, MIRROR 
(Apr. 25, 2014, 5:30 AM), https://ctmirror.org/2014/04/25/how-different-are-for-profit-and-nonprofit 
-hospitals. 
 38. See, e.g., Marni Jameson Carey, How Nonprofit Hospitals Get Away with the Biggest Rip 
Off in America, MED. ECON. (Jan. 17, 2020), https://www.medicaleconomics.com/view/how-
nonprofit-hospitals-get-away-biggest-rip-america. 
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merit tax exemptions39 or (2) all hospitals are essentially the same and 
should be taxed accordingly.40 On paper, nonprofit hospitals differ from 
for-profit hospitals simply by having a distinct legal form.41 But many 
believe tax-exempt hospitals are simply for-profit enterprises disguised as 
charities.42 In differentiating nonprofit hospitals from for-profit hospitals, 
localities often designate tests that stem from policymakers’ focus on 
nonprofit hospitals’ (1) charitable purposes, (2) service to different 
communities, and (3) community benefits. 

A.  Charitable Purpose 

Nonprofit hospitals, like all nonprofits, are required to have an explicit 
charitable purpose.43 Health care can be argued to be a charitable 
purpose,44 but notably, not all hospitals identify as nonprofits.45 
Operationally, both types of hospitals appear to be similar commercial 
enterprises,46 from billing practices47 all the way to health outcomes for 

 
 39. Jill R. Horwitz, Does Nonprofit Ownership Matter?, 24 YALE J. REG. 139, 141 (2007) 
(“Nonprofits not only have a distinct legal form and associated benefits but their legal form translates 
into large, systematic, and important behaviors that differ a great deal from those exhibited by both 
for-profits and government-owned institutions.”). 
 40. Edward A. Zelinsky, The Commerciality of Non-Profit Hospitals Requires Them to Be 
Taxed: Bringing the Debate to a Conclusion, 42 VA. TAX REV. 401, 402 (2022) (“The contemporary 
nonprofit hospital is a commercial enterprise, materially indistinguishable for tax purposes from its 
profit-making, taxed competitor.”). 
 41. Horwitz, supra note 39. 
 42. George A. Nation III, Non-Profit Charitable Tax-Exempt Hospitals – Wolves in Sheep’s 
Clothing: To Increase Fairness and Enhance Competition in Health Care All Hospitals Should be 
For-Profit and Taxable, 42 RUTGERS L.J. 141, 155 (2010). 
 43. Charitable Hospitals, IRS, https://www.irs.gov/charities-non-profits/charitable-hospitals-
general-requirements-for-tax-exemption-under-section-501c3 (last visited Apr. 26, 2023); Admin, 
supra note 19 (“Your tax-exempt status will be declined if the initial documents that you submitted 
while setting up the organization on the state level do not align with the 501(c) (3) or tax-exempt 
intent.”). 
 44. Horwitz, supra note 39, at 148 (“However, later developments suggest that health care 
could be included under the traditional definition of charity.”). 
 45. Emily Gee & Thomas Waldrop, Policies to Hold Nonprofit Hospitals Accountable, CTR. 
AM. PROGRESS (Oct. 18, 2022), https://www.americanprogress.org/article/policies-to-hold-nonprofit-
hospitals-accountable (“Nonprofit hospitals comprise more than half of all hospitals in the United 
States, and many serve as centers for advancing medical research and educating health care 
professionals.”). 
 46. See Zelinsky, supra note 40 (arguing that due to the commerciality of nonprofit hospitals, 
the non-profit status should cause them to be treated equally). 
 47. Amanda W.  Thai, Is Senator Grassley Our Savior?:  The  Crusade  Against  “Charitable”  
Hospitals  Attacking  Patients  for  Unpaid  Bills, 96 IOWA L. REV. 761, 771 (2011) (arguing that 
nonprofits often engage in aggressive bill collection tactics that seem to run contrary to their charitable 
purposes). 
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their patients.48 Furthermore, both types of hospitals perform similar 
procedures, employ similar professionals, and are also held to the same 
professional obligations of medical service.49 

Yet despite having similar operations, many argue that the core 
mission of nonprofit hospitals is different than for-profit hospitals, with 
nonprofits being driven by charitable motives. These different missions 
arguably cause the two types of hospitals to see profits differently. For-
profit hospitals, for example, may focus on earnings reports and generating 
profits for the sake of fulfilling their fiduciary duties to shareholders and 
increasing the value of the company. Nonprofit hospitals, on the other 
hand, may also focus on profits, but for the purpose of becoming 
financially secure “forever organizations” that will continue to exist to 
serve the underserved communities where they are located. Said 
differently, nonprofits might pursue profits to do good, while for-profits 
may pursue profits to do well.50  

While these differences likely exist to some degree, it is hard to 
ascertain the true intentions behind organizations when all organizations 
value profits for one reason or another. The charitable purpose distinction 
thus invites uncertainty to a nonprofit hospital’s analysis: It can only guess 
how a local official will judge its intentions. 

B.  Different Communities 

Nonprofit hospitals and for-profit hospitals are also argued to serve 
different community groups.51 

The potential tax savings offered to nonprofits combined with the 
nonprofit charitable mission statements certainly place nonprofits in a 
 
 48. Private for-profit hospitals have higher mortality and bills than private non-profit hospitals. 
Cristian A. Herrera et al., Does Ownership Matter? An Overview of Systematic Reviews of the 
Performance of Private For-Profit, Private Not-For Profit and Public Health Care Providers, PLOS 
ONE, 2 (Dec. 1, 2014), https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0093456. 
Whether a hospital is private or public does not appear to impact health outcomes. Id. 
 49. Horwitz, supra note 39, at 141 (“For-profit, nonprofit, and government-owned hospitals 
have much in common. They use similar resources, operate under the same substantive health care 
regulations, employ professionals trained in the same manner, and are governed by the same 
professional and ethical obligations to supply appropriate health care.”). 
 50. Jan Mischke, Jonathan Woetzel & Michael Birshan, The Necessity of Doing Well by Doing 
Good, MCKINSEY (Apr. 12, 2021), https://www.mckinsey.com/mgi/overview/in-the-news/the-
necessity-of-doing-well-by-doing-good. 
 51. What is the Difference Between Nonprofit and For-Profit Hospitals?, DEFINITIVE 
HEALTHCARE, https://www.definitivehc.com/blog/the-difference-between-non-profit-and-for-profit-
hospitals (last visited Aug. 12, 2023) (“For-profit hospitals tend to serve lower-income populations, 
while nonprofit hospitals are generally found in communities with higher average incomes and fewer 
under- and uninsured patients.”). 
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unique position to serve otherwise underserved communities, such as 
individuals in rural areas. Rural communities have significant health 
disparities due to a lack of access to healthcare.52 Rural hospitals often 
struggle to be profitable,53 and nonprofit hospitals are sometimes the only 
reason a small town has immediate access to competent healthcare 
professionals.54 It may be argued that service to underserved rural 
communities justifies tax breaks. 

But nonprofit hospitals, notably, do not only exist in rural areas. In 
fact, many nonprofit and for-profit hospitals exist in the same geographic 
regions.55 And while there may be differences between the populations 
they serve, both types of hospitals to some extent compete with all other 
hospitals for healthcare professionals and patients.56 

While some may claim that each type of hospital serves a completely 
different community, there is reasonable doubt that the communities 
served are dramatically distinct. Recent changes in federal insurance laws 
have even further blurred the lines between communities served by each 
type of hospital.57 Although the significant uninsured populations may 
have justified uniquely positioned non-profit hospitals, significant 
decreases in uninsured populations have weakened that argument.58 

However, even if the two types of hospitals serve similar communities 
for the most part, one could argue that nonprofits should receive tax 

 
 52. David Clove, Healthcare Access Disparities Among Rural Populations in the United 
States, BALLARD BRIEF (Winter 2023), https://ballardbrief.byu.edu/issue-briefs/healthcare-access-
disparities-among-rural-populations-in-the-united-states (“In the United States, people living in rural 
areas face significant disparities in access to healthcare, quality of treatment, and the presence of 
chronic physical and mental ailments.”). 
 53. Debby Warren, Rural Hospitals Face Growing Financial Trouble, Says Moodys, 
NONPROFIT Q. (Sept. 11, 2018), https://nonprofitquarterly.org/rural-hospitals-face-growing-financial-
trouble-says-moodys. 
 54. Utah Cnty. v. Intermountain Health Care, Inc., 709 P.2d 265, 286 (Utah 1985) (Stewart, J., 
dissenting) (“Indeed, the facts strongly suggest that a for-profit tertiary care hospital could not survive 
in the geographical market area served by Utah Valley.”). 
 55. John F. Horty & Daniel M. Mulholland III, Legal Differences Between Investor-Owned 
and Nonprofit Health Care Institutions, in THE NEW HEALTH CARE FOR PROFIT: DOCTORS AND 
HOSPITALS IN A COMPETITIVE ENVIRONMENT 17 (Bradford H. Gray ed., 1983). 
 56. See Horwitz, supra note 39. 
 57. Terry L. Corbett, Healthcare Corporate Structure and the ACA: A Need for Mission 
Primacy Through a New Organizational Paradigm?, 12 IND. HEALTH L. REV. 103, 103 (2015) 
(arguing the expansion of Medicaid and Medicare with the ACA has removed a significant portion of 
the uninsured individuals who justified the non-for-profit status). 
 58. Id. A U.S. Department of Health and Human Services report claims that 2022 saw the 
lowest national uninsured rate in United States history, with around only eight percent of Americans 
being uninsured. New HHS Report Shows National Uninsured Rate Reached All-Time Low in 2022, 
U.S. DEP’T HEALTH & HUM. SERVS (Aug. 2, 2022), https://www.hhs.gov/about/news/2022/08/02 
/new-hhs-report-shows-national-uninsured-rate-reached-all-time-low-in-2022.html. 
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benefits to allow nonprofits to compete against for-profit hospitals, which 
are not likely to expand into rural areas for the sake of increasing 
underserved communities’ access to healthcare.59 Like the charitable 
purpose distinctions, however, the different community reasoning is 
frequently debated and has not conclusively settled the for-profit/nonprofit 
debate. 

C.  Community Benefits 

Finally, the most cited and debated reason behind the nonprofit 
designation for hospitals is the idea that nonprofit hospitals offer a unique 
level of community benefit that would not otherwise be provided to the 
community.60 For a hospital to qualify for a tax exemption, they must 
contribute their “fair share” in the community.  

Each state and locality—even each government official—has their 
own definition of “fair share.” For example, in Utah, to receive a tax 
exemption, nonprofit hospitals are expected to contribute “something of 
value . . . to the common good” such as a “gift to the community … 
identified either by a substantial imbalance in the exchange between the 
charity and the recipient of its services or in the lessening of a government 
burden through the charity’s operation.”61 

Unlike the other measures of nonprofit designation, the community 
benefit theory offers a semi-objective amount that hospitals must 
contribute to communities to obtain nonprofit status, so long as “fair 
share” is clearly defined. While the charitable purpose and different 
community theories offer other potential justifications for nonprofit 
designation,62 the applications are far more subjective. But even the 
community benefit fair share theory allows subjectivity under current 
legislation as the definition of community benefit and its applications are 
far from clear.63  

 
 59. FOR-PROFIT ENTERPRISE IN HEALTH CARE 4 (Bradford H. Gray ed., 1986). 
 60. The “community benefit” standard was created by a revenue ruling in 1969. Rev. Rul. 69-
545, 1969-2 C.B. 117. While this is the most cited authority for the community benefit standard, the 
benefit theory dates back many generations. E.g., Bob Jones Univ., 461 U.S. at 589–91 (“These 
statements clearly reveal the legal background against which Congress enacted the first charitable 
exemption statute in 1894: charities were to be given preferential treatment because they provide a 
benefit to society.”). 
 61. Utah Cnty. v. Intermountain Health Care, Inc., 709 P.2d 269, 284 (Utah 1985). 
 62. See supra Section II.A.-B. 
 63. Gingold, Meredith, Using Community Benefits to Bridge the Divide Between Minnesota’s 
Nonprofit Hospitals and Their Communities, MINN. L. REV. 3317 (2021). 
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Under the community benefit theory, non-profit hospitals provide 
significantly more community benefit than for-profit hospitals.64 One 
news outlet even reported on the significant decrease in community care 
provided by a previously nonprofit hospital that was acquired by a for-
profit hospital group.65 Several additional studies also show that although 
both types of hospitals engage in community benefit projects and certainly 
provide value for their communities, nonprofit hospitals often provide 
more community care than their for-profit counterparts.66 

Yet other studies have reached the exact opposite conclusion and 
estimated the total community benefits delivered by nonprofit hospitals do 
not exceed the tax exemptions.67 Some outlets have reported that tax-
exempt hospitals are at a fair share deficit, meaning they provide less 
charitable services than they save in taxes.68 Many of these sources report 
that nonprofit hospitals as a whole receive more tax breaks than what they 
spend in community care.69 Some have even reported the fair share deficit 
of nonprofit hospitals to be over $14 billion in 2020 alone.70 

 
 64. Sean D. Hamill, For-Profit Hospitals Provide Less Charity Care, PITT. POST (Sept. 4, 
2016, 1:03 AM), https://www.postgazette.com/news/health/2016/09/04/For-profit-hospitals-provide-
less-charitycare-counting-charity-care-series/stories/201605050208. 
 65. Id. (“Despite that, charity care spending at Brandywine dropped by half the first year after 
CHS purchased it and never reached the historic levels the nonprofit hospital had provided before the 
sale.”). 
 66. Bradley Herring, Darrell Gaskin, Hossein Zare & Gerard Anderson, Comparing the Value 
of Nonprofit Hospitals’ Tax Exemption to Their Community Benefits, INQUIRY, 55 (2018), 
https://doi.org/10.1177/0046958017751970 (“We find that the value of the tax exemption averages 
5.9% of total expenses, while total community benefits average 7.6% of expenses, incremental 
nonprofit community benefits beyond those provided by for-profits average 5.7% of expenses, and 
incremental charity alone average 1.7% of expenses.”). 
 67. Henry Fisher, Nonprofit Hospital Standards Under Fire, REG. REV. (Aug. 16, 2022), 
https://www.theregreview.org/2022/08/16/fisher-nonprofit-hospital-standards-under-fire (“Tax-
exempt nonprofit hospitals still contribute to community benefit on the whole, regardless of deficits 
between tax breaks received and benefits disbursed. But in many ways, for-profit hospitals do too. In 
fact, in 2018, for-profit hospitals used a larger proportion of their expenditures for charity care, one 
form of community benefit spending, than nonprofit hospitals did.”); Samantha Liss, Nonprofit 
Hospitals Spent Less on Charity Care Than For-Profit, Government Facilities: Health Affairs, 
HEALTHCARE DIVE (Apr. 6, 2021), https://www.healthcaredive.com/news/nonprofit-hospitals-spent-
less-on-charity-care-than-for-profit-government/597820 (“The report also found that in 67 markets, 
which it defines as hospital services areas, all three types of hospital ownership exist. In 46% of 
hospital services areas, nonprofit or government hospitals spent less on charity care than for-profit 
facilities when looking at aggregated charity care to expense ratio.”). 
 68. Community Benefit, LOWN INST., https://lownhospitalsindex.org/2021-winning-hospitals-
community-benefit (last visited Apr. 28, 2023). 
 69. Sophie Putka, Are Nonprofit Hospitals Really Giving Back More Than They Get?, 
MEDPAGE TODAY (Apr. 11, 2023), https://www.medpagetoday.com/special-reports/features/103950. 
 70. Shannon Muchmore, ‘Fair Share’ Deficits at Nonprofit Hospitals Reached $14.2B in 2020, 
HEALTHCARE DIVE (Apr. 11, 2023), https://www.healthcaredive.com/news/nonprofit-hospitals-fair-
share-deficits-lown-institute/647314. 
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Unlike the charitable purpose and different community theories, 
however, the community benefit has gained traction by offering objective 
standards that allow hospitals to approach their property taxation with 
certainty. Yet, like the previous two theories, even the community benefit 
theory is often discussed and applied ambiguously, failing to clearly define 
the expected community benefit that hospitals are expected to deliver. 

D.  Local Tax Exemptions: Benefits and Burdens of Inconsistency 

Currently, local property tax authorities and state courts are tasked 
with evaluating a hospital’s worthiness of local tax exemptions. Several 
hospitals have been examined by state courts and, after litigating the 
extensive facts and circumstances, have lost their property tax 
exemptions.71 

Further complicating the art of distinguishing between for-profit and 
nonprofit hospitals are the factor tests used by courts to evaluate nonprofit 
hospital claims to property tax exemptions in localities. Some courts have 
looked at the allocation of funds to community care in connection with the 
broad factors used by that jurisdiction.72 Other courts have focused on the 
operations of the hospital and community benefits in relation to broad 
factors used in prior cases.73 Others even compare hospital expenditures 
and property usage to several state factors.74 These factor tests are rooted 
in the deep policy debates surrounding nonprofit status for hospitals and 
often get to the core questions of whether a hospital truly has a charitable 
purpose, serves a different community, or provides significant community 
benefits. 

 
 71. Francis J. Serbaroli, More Non-Profit Hospitals Lose Property Tax-Exemptions, NEW 
YORK L.J. (Jan. 21, 2022, 12:00 PM), https://www.law.com/newyorklawjournal/2022/01/21/more-
non-profit-hospitals-lose-property-tax-exemptions. 
 72. Provena Covenant Med. Ctr. v. Dep’t of Revenue, 925 N.E.2d 1131 (2010) (failing to meet 
tax-exempt requirements because only a small portion of funds were due to charitable purpose and 
community care). The factors used in the case were created in Methodist Old Peoples Home, 233 
N.E.2d at 541–42: (1) reducing the burdens of government, (2) no shareholders and derives funds from 
charity, (3) dispenses charity to all who apply for it, (4) official documents show intention of charitable 
purposes, (5) primary purpose of company is charity. 
 73. See, e.g., Hosp. Utilization Project v. Commonwealth, 487 A.2d 1306, 1317 (Pa. 1985) 
(failing to meet standard because (1) operating for profit, (2) not enough gratuitous services, and (3) 
lack of compliance with statute); Brandywine Hosp., LLC v. Cnty. of Chester Bd. of Assessment 
Appeals, 291 A.3d 467, 477 (Pa. Commw. Ct. 2023) (requiring nonprofits to (1) advance charitable 
purpose, (2) donate gratuitous services, (3) benefit a substantial class of persons with a legitimate need 
of charity, (4) relieve governmental burden, and (5) operate freely of profit motive). 
 74. Utah Cnty. v. Intermountain Health Care, Inc., 709 P.2d 265, 278 (Utah 1985) (determining 
that just because property and services are used exclusively to run a hospital (which is a nonprofit) did 
not make the operations “exclusive” towards the charitable purpose). 
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Although the myriad local factor tests can be viewed positively as a 
form of experimentation that could inform federal and state policies, the 
benefits of experimentation across localities come at a steep cost. The tests 
applied by many localities are often applied subjectively by local taxing 
authorities; some localities treat property tax exemptions less as a test and 
more like horse trading. A locality may decide to withhold a nonprofit 
hospital’s tax exemption unless that hospital agrees to invest resources into 
a specific project the locality is promoting at that time. Interactions with 
localities regarding local tax exemptions sometimes look more like 
contract negotiations than compliance measures. Nonprofit hospitals are 
therefore often required to expend significant resources navigating, and 
sometimes even negotiating, with each of the localities in which they 
operate. 

In sum, localities should be creating and providing clear tax exemption 
standards that inform state and federal government tests for tax 
exemptions. Unfortunately, however, the costs of inconsistency and 
uncertainty created by current local property tax exemption tests outweigh 
the benefits. There is currently a significant and unnecessary burden 
placed hospitals trying to navigate their local property taxes. This burden 
can be significantly alleviated as subjectivity is limited at the local level. 
By clarifying expectations for tax exempt status, hospitals can devote less 
resources on navigating their unclear tax status under each jurisdiction in 
which they operate and more resources on providing healthcare to their 
communities. 

III.  PROPOSED SOLUTIONS: CLARITY LEADS TO CONSISTENCY 

Nonprofit designations can serve a powerful purpose in the healthcare 
industry by incentivizing a balance between capitalism and community 
care.75 By using clear nonprofit criteria, nonprofit designations can be used 
to incentivize hospitals to better serve their communities. But unless these 
designations are clear, hospitals and localities will continue to be burdened 
with the costs of inconsistent property tax exemptions. 

This Comment makes three proposals that are rooted in the policy 
issues discussed above, shows how these proposals would mitigate several 
of the inefficiencies that consume current property tax regimes, and argues 
that states should take the lead in implementing these proposals. First, state 
legislatures should draft clearer legislation that will lead to a more 
consistent application across localities. Second, state legislators should 
 
 75. See Corbett, supra note 57. 
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offer all hospitals opportunities for tax exemptions, regardless of nonprofit 
or for-profit designation, to allow governments and hospitals to focus on 
the core mission of providing benefits to the communities. Finally, to 
maximize the benefits of these proposals, state legislatures should work 
with other states to create a more consistent property tax regime for 
hospitals operating across state lines. 

A.  Clear and Improved Definitions 

The differences in conclusions throughout community benefit studies 
above highlight the inconsistencies in definitions and inconsistent 
applications of the community benefit standard.76 While defining words in 
legislation can be difficult,77 clear terms are necessary to alleviate many 
of the difficulties experienced by hospitals navigating the tax regimes 
across localities. Federal legislation has chosen to adopt relatively clear, 
bright-line rules;78 local legislation, however, is often opaque and difficult 
to navigate. More specific legislation could make property tax exemptions 
more consistent and decrease inefficient use of hospital resources that are 
currently being spent on navigating and complying with local property tax 
exemption laws. 

1.  Exhaustive benefit lists 

To improve efficiency and decrease the administrative burden of 
reviewing all claims of community benefit, qualified community benefit 
activities should be clearly defined and included on an exhaustive list 
published by the state. An exhaustive list would provide hospitals and 
localities with certainty surrounding community benefit investments and 
give legislatures the ability to direct hospital investments to projects that 
provide the most benefit to communities. 

Some states, including Utah, do not provide an exhaustive list of 
qualifying community benefit activities.79 Although an exhaustive list may 
disincentivize hospitals from engaging in activities that may benefit the 

 
 76. Supra notes 65–69. 
 77. See, e.g., H.B. 405, 62nd Leg., Gen. Sess. (Utah 2018). This bill, entitled “Charity Health 
Care Amendments”, attempted to create defined terms with respect to charity care, but was ultimately 
unable to make it out of the Utah House of Representatives. 
 78. Supra note 33. 
 79. See, e.g., Utah Property Tax Division, supra note 36 (“Standard V outlines general 
categories of qualifying activities. It is not meant as an exhaustive listing.”). 
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community but are nonetheless not on the list, it would reduce the amount 
of uncertainty experienced by hospitals throughout a state. 

State legislatures would be expected to review previous healthcare 
community benefit investments and make strategic decisions as to what 
types of community benefits could lead to tax exemptions. This will likely 
place an extra administrative burden on the legislatures. The creation of an 
exhaustive list, however, may not be too burdensome as legislatures could 
leverage previously issued guidance and simply trim down their existing 
examples of community benefit investments. This list could also leverage 
federal reporting requirements to focus on areas where hospitals are 
already placing significant resources in measuring and reporting.80 As 
trends and opportunities become apparent within a state, the legislatures 
should continue to update and modify the list to incentivize hospitals to 
address the health needs of a community. 

For example, rather than simply listing “Donations of Time”81 as a 
qualified community benefit, the legislature or state agency could describe 
specific types of donations of time that would qualify as a community 
benefit investment. The standards or legislation could limit donations of 
time only to educational presentations on topics in which the medical 
professional is competent, along with a list of additional qualifications that 
ensures hospitals are using the “Donation of Time” benefit to invest in the 
areas where hospital professionals are best positioned to help the 
community. 

While each locality is certainly unique and may benefit from a 
different qualified community investment than another locality, the 
current open-ended list makes measuring true community benefit 
difficult,82 and likely results in significant investments into less than 
productive community projects. Not all hospitals have been able to 
regulate themselves, with several subsequently losing their property tax 
exemptions,83 and those that do self-regulate often experience undue 
burdens from inconsistent applications across localities.  

Whether legislatures focus on identifying the most productive 
community benefit investments or simply eliminate the least productive 
community benefit investments, the exhaustive list would increase 
 
 80. Supra note 32. 
 81. Utah Property Tax Division, supra note 36 (“The following quantifiable activities and 
services are to be counted towards the nonprofit entity’s total gift to the community: . . . Donations of 
time – The reasonable value of volunteer assistance donated by individuals to a nonprofit hospital or 
nursing home. Measurement: Volunteer hours times a reasonable rate for services performed.”). 
 82. Supra notes 65–69. 
 83. Supra note 72–74. 
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consistency by limiting interpretation by hospitals and localities and 
would likely improve community benefits provided in localities. 

2.  Required minimum investment 

Additionally, taxing jurisdictions should more clearly define the 
expected minimum investment required for nonprofits to receive a tax 
benefit and consider using this amount to incentivize hospitals to engage 
in more community benefit investments. 

The law in most states, including Utah, requires hospitals to surpass 
their tax burden in community benefits before a tax benefit becomes 
available.84 Other states focus less on the tax burden and more on the 
hospital’s income.85 For example, Colorado recently introduced a bill that 
entitled hospitals to tax exemptions if they invested at least three percent 
of net patient revenues into the community.86 

This tipping bucket approach suggested in Colorado, however, 
requires a community benefit investment of at least the full tax burden of 
the property before a tax exemption will be considered. This 
disincentivizes investments when community benefit investments have 
not fully eclipsed the tax burden associated with a specific property.  

Rather than using a minimum benefit of the full tax burden, the 
minimum required investment should be lowered to a set amount of the 
tax burden levied on the property. The legislatures could, for example, 
require the investment be at least seventy percent of last year’s property 
tax burden.87 Whatever that amount is, it should be clearly defined. 

The increase in community investment will likely be less than the lost 
property tax revenues, but this difference will likely be offset by the 
additional adjustment described in the next section.88 Although this 
adjustment would cause the localities to grant more tax exemptions, it 
would also incentivize hospitals to further invest into their communities, 

 
 84. Utah Property Tax Division, Property Tax Exemptions: Standards of Practice, supra note 
36; Community Benefit State Law Profile, HILLTOP INST. (June 2016) https://hilltopinstitute.org/wp-
content/uploads/hcbp/hcbp_docs/HCBP_CBL_UT.pdf (“As a condition of property tax exemption, 
Utah requires a nonprofit hospital to contribute annual “gifts to the community” (community benefits) 
in an amount exceeding the value of its annual property tax liability in the absence of the exemption.”). 
 85. H.B. 23-1243, 74th Gen. Assemb., Reg. Sess. (Colo. 2023). 
 86. Id. This definition excludes certain Medicaid payments, bad debt, and other costs incurred 
by hospitals. 
 87. Since property tax burdens remain relatively constant from year to year, a lookback 
calculation would produce comparable and reliable measurements. If a building is in its first year of 
use, the calculation could instead be produced by the taxing authority upon request. 
 88. Infra Section III.A.3. 



 

BYU Journal of Public Law  [Vol. 37 

432 

even if they are not able to surpass the full amount of their expected tax 
burden.  

3.  Tax benefit from community benefit 

State legislatures should also set a clear tax benefit associated with the 
investments made by hospitals into community benefit activities and 
ensure these benefits reflect the charitable purposes for which the tax 
exemptions were created.  

Once a hospital reaches the minimum investment threshold, they are 
eligible for a tax benefit. Most legislatures currently have a dollar-for-
dollar approach, meaning for a $100 investment, hospitals receive a $100 
tax exemption benefit. While it is reasonable that the required investment 
into a community to receive a specific tax benefit should at least be the 
amount of the tax benefit, that number should be a floor and not 
necessarily the ideal contribution.89  

States should instead consider an investment multiplier that ensures 
tax exemptions only go to hospitals that are interested in investing in their 
communities for more than just capitalistic purposes. If hospitals are to 
operate with philanthropic motives before being deemed worthy of tax 
exemptions, the contribution should be higher than the decrease in the 
economic tax burden. Any for-profit or capitalistic enterprise would be 
motivated to shift a dollar paid for property taxes to a dollar invested into 
the community, especially if the community investment would also result 
in indirect advertisement and positive publicity. Additionally, even 
without current local tax incentives to do so, for-profit hospitals invest 
significant amounts of money into community benefit activities, likely 
because of the other non-tax benefits of making such investments. 

To improve this area of property tax exemptions, a legislature could, 
for example, require that a hospital invest twenty-five percent more than 
the economic tax burden the hospital would otherwise need to pay. To 
receive a $100,000 tax exemption, a nonprofit hospital would need to 
provide at least $125,000 of community benefit. Then, similar to the 
current method in most states, the tax exemption would be capped at the 
total value of the property tax bill, with no portion of the credit being 
refundable. 

 
 89. See, e.g., Utah Property Tax Division, supra note 36; Community Benefit State Law Profile: 
Utah, supra note 84 (“As a condition of property tax exemption, Utah requires a nonprofit hospital to 
contribute annual “gifts to the community” (community benefits) in an amount exceeding the value of 
its annual property tax liability in the absence of the exemption.”). 
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Localities will have a harder time denying tax exemptions from 
hospitals that not only contributed significantly to the community but also 
contributed the designated percentage more than the value of the tax 
exemption. This would hopefully decrease the ability of localities to 
engage in horse trading and exemption negotiations. 

This adjustment to the tax benefit received would reestablish the 
charitable purpose behind tax exemptions, causing hospitals to operate 
more like charitable organizations rather than entities making capitalistic 
trade-offs to receive property tax breaks. This modification would also 
increase tax property taxes collected by localities from hospitals that are 
currently barely surpassing their property tax liabilities. 

B.  Removing the Non/For Profit Qualifier 

While the previous section focuses on directing the attention to 
creating a more clear and more purposeful tax code, this section prescribes 
a way that hospitals and legislatures could set aside the distinction by 
treating both equally and focusing efforts on providing benefits to the 
communities. Resources spent lobbying legislatures, negotiating with 
localities, and debating the different tax burdens supported by hospitals at 
local levels are resources that could be better used to serve the citizens of 
the communities. 

Rather than aligning local hospital property tax burdens with legal 
nonprofit status, mixed with subjective and inconsistent applications 
across localities, localities should consider offering hospitals tax relief that 
mirrors the qualified community benefits provided to the community, 
regardless of legal nonprofit or for-profit designation. 

This would mean that both for-profit and nonprofit hospitals tax 
burdens would depend on each organization’s investment into the 
community. While this change will likely decrease the property tax 
revenues received by each community, it has the potential to provide 
significant value to the localities through the investments made by these 
hospitals, especially for-profit hospitals. Additionally, community benefit 
investments from hospitals happen long before the property tax 
exemptions are given, further increasing the value of hospital community 
benefits for localities giving property tax exemptions. This equal 
application to all hospitals would further level the arguably unlevel 
playing field between for-profits and nonprofits.  

The proposals described in Section III(A)(1)-(3) would still be 
applicable. All hospitals would be subject to the minimum investment 
threshold and the tax benefit adjustments described in Sections III(A)(2) 
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and (3), respectively. The exhaustive list and fraction of tax benefit to 
community benefit will ensure localities continue to benefit significantly 
from their hospitals, regardless of their designated status. This adjustment 
would refocus the hospital tax exemption debate on the core of hospital 
property tax exemptions—community benefit. 

C.  State Synergies 

Hospitals are also plagued with inconsistencies across states (though 
these inter-state burdens are more reasonable than intra-state 
inconsistencies). As states each make attempts to create clearer legislation 
governing hospitals and subsequently oversee its application, states would 
ideally coordinate efforts and adopt the most successful practices across 
states.  

Coordination may occur through formal or informal channels. Formal 
channels would involve coordinated meetings, possibly even committees, 
that communicate across state tax divisions in an effort to “sync up.” 
Informal channels, on the other hand, would involve a less rigid response 
that may be in the form of calls, emails, occasional meetings, and general 
discussions between the leaders in tax divisions or relevant agencies 
overseeing the taxation of property within the states.  

Informal channels are likely the best place for state tax divisions to 
begin. State tax leaders can lead the charge by making a conscious effort 
to communicate across agencies and states to build relationships in an 
effort to further coordinate tax exemption evaluation efforts. States can 
leverage interactions with multi-state hospitals and locality applications 
across states to ensure property tax exemptions are clear and consistent. 
As these informal channels become more frequent and powerful, states can 
create formal channels whereby committees are formed to recommend 
state legislation to create clear and consistent standards for hospital 
property tax exemptions. 
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CONCLUSION 

The taxation of hospital property by localities is filled with 
inconsistencies and complexities that burden our hospitals, especially 
nonprofit hospitals. Many of these inconsistencies and ambiguities across 
localities could be resolved through state legislation that more clearly 
defines expected community benefits offered by hospitals seeking tax 
exemptions and further limits tax exemptions to hospitals that are truly 
benefitting their communities. Property taxes should be clear and 
predictable for hospitals, and state legislatures should lead the way. 

Death and taxes have haunted hospitals for centuries.90 While medical 
professionals are best equipped to address the death component, tax 
leaders must tackle the issues of taxation. And the local taxation of 
hospitals is ripe for improvement. 

Matthew S. Johnson* 
 

 
 90. Supra note 1. 
 *   J.D. and M.Acc., Brigham Young University. I am grateful to Greg Matis, Adam Moore, 
and Professor Gladriel Shobe for their excellent feedback throughout the drafting process. I also must 
thank my incredible wife, Camille Johnson, for her patience and support in publishing this paper. 
Finally, thank you to the Journal of Public Law editors for their contributions and the smooth 
publication process. 
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Reclaiming Humphrey’s Executor: 
Expertise and Impartiality in the FTC

ABSTRACT 

The commissioners of the Federal Trade Commission (FTC) sit just 
beyond the president’s removal power, for now. The U.S. Supreme Court 
has all but overruled Humphrey’s Executor, which declared the 
constitutionality of the FTC’s statutory protections from at-will 
presidential removal. Recent rulings in Seila Law, Free Enterprise Fund, 
and Collins held that restrictions on the president’s removal of various 
government agency officials are unconstitutional. Despite these cases, the 
Court has not directly overruled Humphrey’s Executor, and in theory, its 
precedent still provides the FTC commissioners with protection from the 
president’s removal power. However, the modern FTC is easily 
distinguishable from the 1935 FTC described in Humphrey’s Executor. 
Congress originally justified the FTC’s independence on the basis that the 
commission was to be uniquely expert and non-partisan. If the FTC wishes 
to retain the precedential effect of Humphrey’s Executor then the FTC 
must reclaim the congressional vision described in Humphrey’s Executor. 
The Commission’s appointees must exhibit FTC subject-matter expertise. 
Once appointed, the Commissioners must see their seven-year tenure 
through to the end despite shifts in government politics, and they must take 
care to ensure that their rhetoric and other actions do not ruin the 
perception of political impartiality that the founding Congress sought to 
create. By reclaiming these principles of expertise and impartiality, the 
FTC’s character will more closely resemble what Congress intended when 
it was established over a century ago and be more likely to survive future 
scrutiny from the judiciary. 
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I.  INTRODUCTION 

In 1914, Congress set out to create a body of antitrust experts who 
could engage in impartial decision making and administrative 
adjudication, free from even a hint of partisan influence. To that end, the 
Federal Trade Commission’s (FTC) enabling statute protects the 
commissioners from at-will removal by the president.1 But recent 
challenges to agency independence—specifically, recent Supreme Court 
cases holding that certain statutory restrictions on the president’s removal 
power are unconstitutional—threaten the FTC’s independence. While 
constitutional arguments surrounding the issue could fill libraries, one 
thing is sure: Congress originally justified the FTC’s protection from the 
president’s removal power on the basis that such protection is necessary 
to create a politically independent and uniquely expert form of government 
administration. 

The dawn of the twentieth century marked a new era for government 
agencies in the United States. Industrialization dramatically altered the 
United States’ economic landscape, and the government found that it was 
“getting to be harder to run a constitution than to frame one.”2 Corporate 
mergers took place at a rate that quickly consolidated market power into 
the hands of a few powerful entities, fueling fears of economically harmful 
monopolization.3 Competing state regulatory programs were ineffective at 
tackling the problem, forcing federal leadership to confront the question 
of how to create a system of government administration that could solve 
highly technical economic questions while holding true to constitutional 
principles of representative democracy.4 As part of that federal response, 
the FTC was born. Congress sought to establish an agency that would be 
“free from ‘political domination or control’ or the ‘probability or 
possibility of such a thing’; to be ‘separate and apart from any existing 
department of the government . . . .’”5 In other words, Congress hoped to 
 
 1. 15 U.S.C. § 41 (the FTC Act prevents presidential removal of FTC commissioners unless 
the president can show a commissioner’s “inefficiency, neglect of duty, or malfeasance in office.”).  
 2. Woodrow Wilson, The Stud. of Admin., 2 POL. SCI. Q.197, 200 (1887). 
 3. See Marc Winerman, The Origins of the FTC: Concentration, Coop., Control, and 
Competition, 71 ANTITRUST L.J. 1, 6–7 (2003).  
 4. For example, President Wilson, who signed the FTC into existence, feared a government 
that was “scientifically taken care of by a small number of gentlemen who are the only men who 
understand the job.” Id. at 6–7, 37, 46; Philip Elman, The Fed. Trade Comm’n and the Admin. Process, 
8 ANTITRUST BULL. 607 (1963); Wilson, supra note 2, at 207. See also Daniel L. Feldman, The 
Legitimacy of U.S. Gov’t Agency Power, 75 PUB. ADMIN. REV. 75, 78 (2015) (discussing how the 
Supreme Court also worked to harmonize government agency power with the principles of elected 
government). 
 5. Humphrey’s Ex’r v. United States, 295 U.S. 602, 625 (1935). 
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create a commission of experts that would deal with technical economic 
issues free from political influences and partisan threats.6 To achieve this 
goal, the FTC Act imposed restrictions on the president’s ability to remove 
FTC commissioners from their office, prohibiting removal except in the 
case of “inefficiency, neglect of duty, or malfeasance.”7 In theory, the FTC 
commissioners should be able to carry out their statutory duties without 
fear that they will be fired for decisions that do not align with the 
president’s political platform.   

In 1931, those protections were put to the test when President Franklin 
D. Roosevelt fired FTC Commissioner William Humphrey merely for 
policy disagreements.8 In a letter to Humphrey, President Roosevelt first 
asked Humphrey to resign, reasoning that the work of the FTC would “be 
carried out most effectively with personnel of [his] own selection.”9 
According to the Court, President Roosevelt did not attack the quality of 
Humphrey’s service. Rather, he simply felt that he and Humphrey did not 
“go along together” on issues of FTC policy or administration.10 After he 
refused to resign, the President sent Humphrey a final letter removing him 
from the FTC.11  

The Supreme Court ruled on the controversial firing in Humphrey’s 
Executor v. United States, where Humphrey’s estate sued the government 
for Humphrey’s backpay.12 The Court held that the FTC Act’s removal 
restrictions were valid.13 The Court’s conclusion was two-fold. First, the 
Court reasoned that the FTC Act’s restrictions on the president’s removal 

 
 6. “Thus, the language of the act, the legislative reports, and the general purposes of the 
legislation as reflected by the debates, all combine to demonstrate the congressional intent to create a 
body of experts who shall gain experience by length of service; a body which shall be independent of 
executive authority, except in its selection, and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the government. To the accomplishment of these 
purposes, it is clear that Congress was of opinion that length and certainty of tenure would vitally 
contribute. And to hold that, nevertheless, the members of the commission continue in office at the 
mere will of the President, might be to thwart, in large measure, the very ends which Congress sought 
to realize by definitely fixing the term of office.” Id. at 625–26. 
 7. 15 U.S.C. § 41. 
 8. John Yoo, Franklin Roosevelt and Presidential Power, 21 CHAP. L. REV. 205, 225–226 
(2018). 
 9. Humphrey’s Ex’r, 295 U.S. at 618. 
 10. Id. at 619. 
 11. Id. 
 12. Id. at 618. 
 13. Id. at 632 (“[A]s to officers of the kind here under consideration, we hold that no removal 
can be made during the prescribed term for which the officer is appointed, except for one or more of 
the causes named in the applicable statute.”).  
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of FTC commissioners were constitutional.14 Second—and the subject of 
this Comment—the Court found that Congress intended to protect the FTC 
commissioners from executive removal for the purpose of establishing a 
commission that is uniquely expert and politically impartial—free to 
administer the work of the FTC without fear of termination if it acts against 
the president’s political will.15  

In recent decades, agency independence has been repeatedly 
challenged in the Supreme Court. Particularly, the Court held as 
unconstitutional various restrictions of the president’s power to remove 
certain government officials. Most notably, cases like Free Enterprise 
Fund v. PCAOB,16 Seila Law LLC v. CFPB,17 and Collins v. Yellen18 
directly invalidate statutory removal restrictions for specific agencies. Yet, 
the Court has not overruled Humphrey’s Executor.19  

However, the modern FTC is easily distinguishable from the FTC of 
the New Deal era. In Seila Law, Chief Justice Roberts repeatedly referred 
to the “New Deal-era FTC” or the “1935 FTC” when speaking about 
Humphrey’s Executor.20 Even Justice Sotomayor who has generally 
supported tenure protections for agency officials, similarly referred to the 
FTC of Humphrey’s Executor as the “1935 FTC.”21 At length, Crane 
explains how the FTC of today administers far more executive functions 
than the quasi-legislative or quasi-judicial agency that Congress intended 
to create at the beginning of the 20th Century.22 But even with the 
organizational changes that have recharacterized the FTC over the last 
century, it may be possible for it to retain the principles of expertise and 
 
 14. Id. at 629 (“We think it plain under the Constitution that illimitable power of removal is 
not possessed by the President in respect of officers of the character of those just named.”).  
 15. Id. at 625. 
 16. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 492 (2010) (holding that 
multiple layers of tenure protection were unconstitutional where only the SEC commissioners could 
remove the PCAOB board members for good cause, and the president had no authority over the 
removal of board members).  
 17. Seila L. LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2197 (2020) (holding that 
restrictions on the president’s ability to remove the single-membered head of the CFPB except in cases 
of inefficiency, neglect, or malfeasance violated the separation of powers).  
 18. Collins v. Yellen, 141 S. Ct. 1761, 1787 (2021) (holding that the Recovery Act’s “for 
cause” restriction that prohibited the president’s at-will removal of the single-membered FHFA head 
violated separation of powers).  
 19. See Seila L. LLC, 140 S. Ct. at 2206 where the Court did not overrule Humphrey’s Ex’r 
(“While we do not revisit Humphrey’s Ex’r or any other precedent today, we decline to elevate it into 
a freestanding invitation for Congress to impose additional restrictions on the President’s removal 
authority.”). 
 20. See Seila L. LLC, 140 S. Ct. at 2200; see also id. at n.4. 
 21. Collins, 141 S. Ct. at 1805–06 (Sotomayor, J., concurring in part and dissenting in part). 
 22. See Daniel A. Crane, Debunking Humphrey’s Ex’r, 83 GEO. WASH. L. REV. 1835 (2015). 
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political impartiality that Justice Sutherland describes in Humphrey’s 
Executor. Without holding fast to those principles, whatever is left of the 
original congressional vision for the FTC will disappear, and whatever 
precedential protection that Humphrey’s Executor still offers the FTC and 
its commissioners may be lost as well. 

II.  A BODY OF EXPERTS WHO SHALL GAIN EXPERIENCE BY 
LENGTH OF SERVICE 

Humphrey’s Executor recognizes that Congress intended the FTC to 
be uniquely expert.23 As the Court acknowledges, Congress justified the 
FTC commissioners’ freedom from at-will presidential removal under the 
logic that a guaranteed tenure would provide them with greater freedom to 
exercise their own expert judgment, and that guaranteed tenure would be 
vital to the growth and stability of that expertise.24 If both of these 
rationales—expertise and stable tenure—disappear from the operation of 
the FTC, then a large part of the legislative intent behind the FTC’s 
independence will be lost. To retain the precedential power of Humphrey’s 
Executor, Congress and the FTC should ensure that commissioners are 
appointed according to their impartial expertise, and that they hold their 
tenure for their entire seven-year term, thereby gaining experience and 
maintaining a steady administration. 

A.  The Body of Experts 

Since its inception, the FTC’s expertise has been a constant subject of 
discussion. Days after the FTC Act was signed by President Wilson, the 
Federal Trade Reporter echoed Congress’s intent to establish a 
commission whose exacting and difficult work would require the 
appointment of those with “experience in the problems to be met . . . not 
only a knowledge of finance and transportation, but a comprehensive 
understanding of the practical economic and legal aspects of the whole 
field of industry of the country, with exceptional experience, training and 
judgment.”25 A 1969 ABA report, speaking generally about the FTC staff, 
described “too many instances of incompetence in the agency, particularly 
in senior staff positions.”26 And although Kovacic optimistically suggests 
 
 23. Humphrey’s Ex’r, 295 U.S. at 624. 
 24. Id. at 624–26. 
 25. THE FED. TRADE COMM’N, PUB. SERV. REGUL. AND FED. TRADE REP. 549, 51 (1914). 
 26. REP. OF THE AM. BAR ASS’N COMM’N TO STUDY THE FED. TRADE COMM’N 33–34 (1969) 
[hereinafter ABA 1969 Report]. 
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that the quality of appointments to the FTC improved over the twentieth 
century’s final thirty years, he still notes a disappointing inadequacy of 
expertise.27 Furthermore, Crane points out that in recent times, the 
supposedly independent FTC has seen less distinguished and qualified 
expert leadership compared to the politically dependent Antitrust Division 
of the Department of Justice (DOJ).28 Though disheartening, constant 
scrutiny of FTC expertise is warranted because the FTC commissioners’ 
protection from presidential removal power was justified by Congress’s 
hope to establish an expert commission. 

Without objective criteria for the president to use when appointing 
new commissioners, it is easy to see how expertise may be supplanted for 
other politically desirable qualities. After all, the FTC’s enabling statute 
does not provide any expert qualifications for commissioners whereby the 
president, Congress, scholars, and the public can judge. The president is 
free to appoint anyone to the FTC as long as the appointment is confirmed 
by the Senate and satisfies the FTC Act’s partisan balance requirement.29 
Even if the government was willing to establish a standard of expertise 
through informal policy, executive rule, or legislation, determining what 
that standard should be is no easy task. After all, true conclusions of who 
the experts are in technical decision making might only come after a 
commissioner’s term has ended or the crisis that caused their appointment 
has faded.30 Even still, establishing an informal baseline standard is worth 
doing because it provides Congress, the public, legal scholars, and political 
commentators with a uniform standard by which they can encourage the 
president to appoint impartial experts.31 Furthermore, a uniform standard 
of expertise could broadly enhance the FTC’s reputation as an 
administrative agency that deserves the removal protections that 
Humphrey’s Executor offers. 

Kovacic, a former FTC commissioner himself, offers a set of criteria 
for commissioners’ expertise, summarized in the following way: (1) all 
commissioners must have substantial experience and accomplishment in a 

 
 27. William E. Kovacic, The Quality of Appointments and the Capability of the Fed. Trade 
Comm’n, 49 ADMIN. L. REV. 915, 934–39 (1997). 
 28. Crane, supra note 22, at 1857. 
 29. 15 U.S.C. § 41. 
 30. Harry Collins & Robert Evans, The Third Wave of Sci. Stud.: Stud. of Expertise and 
Experience, 32 SOC. STUD. OF SCI. 235, 235, 241 (2002).  
 31. Kagan acknowledges the president’s tendency to take credit for administrative success. She 
asserts that because the public is likely to include the agency’s level of expertise as an indication for 
success, the president has an incentive to appoint agency officials who possess some kind of expert 
quality. Elena Kagan, Presidential Admin., 114 HARV. L. REV. 2245, 2354–55 (2001). 
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field related to FTC-type consumer protection and antitrust, (2) someone 
without such experience should only be appointed if they have 
“compelling professional accomplishments and skills,” (3) at least one 
commissioner should be a professional economist with an advanced 
business degree, and (4) at least one commissioner should have experience 
in antitrust and consumer protection policymaking (this experience can 
come from representation in administrative proceedings or antitrust and 
consumer protection litigation).32 In the absence of a legal standard against 
which to measure an FTC commissioner’s expertise, Kovacic’s standard 
offers one way to assess the expertness of a commissioner and therefore 
the FTC’s faithfulness to the original legislative intent outlined by 
Humphrey’s Executor. This Comment analyzes the five most recently 
appointed FTC commissioners, though both republican commissioners 
recently departed the agency before the expiration of their term. 

Starting with the Chairwoman, Commissioner Lina Khan fits 
Kovacic’s profile in part. Her scholarship and accomplishments are all 
concentrated in the area of antitrust.33 Yet she only finished her 
undergraduate studies in 2010 and received her J.D. in 2017.34 Therefore, 
the question remains of whether her eleven years of post-graduate 
experience is substantial enough for service at the FTC. Arguably, this 
point may be remedied by the fact that Khan has immersed herself 
exclusively in the field of antitrust-related research and policy since 
graduation.35 

Next, Commissioner Noah Joshua Phillips’s36 expertise on antitrust 
and consumer protection issues comes from six years in private legal 
practice as an antitrust litigation associate and eight years as chief counsel 
to Republican Senator John Cornyn.37 Phillips’s mixture of experience in 
private legal practice and as congressional counsel satisfies the first and 
fourth points of Kovacic’s template. But Kovacic also pointed out that 
appointments of politically credentialled commissioners may be best 

 
 32. Kovacic, supra note 27, at 927–29. 
 33. Brian Duigan, Lina Khan, British-born Am. Legal Scholar, BRITANNICA, 
https://www.britannica.com/biography/Lina-KhanKhan (last visited Feb. 21, 2023). 
 34. See id. 
 35. See id.; see also Duigan, supra note 33. 
 36. Commissioner Phillips resigned from the FTC in October 2022, but this Comment includes 
the analysis of his qualifications since his seat has not been filled yet. See Noah Phillips, Resignation 
Statement of Commissioner Noah Joshuah Phillips, FEDERAL TRADE COMMISSION, 
https://www.ftc.gov/news-events/news/public-statements/resignation-statement-commissioner-noah-
joshua-phillips (last visited Feb. 21, 2023). 
 37. See U.S. SENATE, Nominee Questionnaire, https://www.commerce.senate.gov/services 
/files/8D7DBBAA-8733-457D-9BFB-BC76F514B3FF (last visited Feb. 21, 2023). 
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explained as rewards for past service or insurances that political interests 
will be carried out at the FTC.38 For the FTC, which Congress designed to 
be more removed from political influence than other government 
agencies,39 Phillips’s time as counsel to a politician may diminish the 
FTC’s credibility as an impartial and expert commission. 

Commissioner Rebecca Kelly Slaughter, like Phillips, served 
Congress for a substantial portion of her work experience. Her service as 
chief counsel to Democratic Senator Chuck Schumer is her most notable 
accomplishment.40 Again, like Phillips, the quality and substance of her 
expertise come into question where most of it originates from her service 
to a political figure. The reasonable critic can only wonder if these two 
appointments were made in the context of political favoritism rather than 
objective expertise. 

For Commissioner Christine Wilson,41 the question of expertise is 
much different. Her resume is replete with notable experience. Wilson 
worked as chief of staff to then-FTC Chairman Timothy Muris in the early 
2000s.42 She also worked on issues of competition law and policy in the 
U.S. Attorney General’s office.43 She was employed in the antitrust 
practices at two of the nation’s top antitrust firms, and she held a position 
as a Senior Vice President of Delta Airlines over legal, regulatory, and 
international issues.44 Her experience with a complex organization like 
Delta Airlines would lend itself well to an agency like the FTC. Kovacic 
noted that a commissioner with substantial managerial experience and 
professional stature such as Wilson could function as a catalyst to “repair 
an agency in disarray or to redirect an agency wedded to failed policies.”45 

 
 38. Kovacic, supra note 27, at 938–39. 
 39. Humphrey’s Executor v. United States, 295 U.S. at 624. 
 40. Aaron P. Bernsetin, Exclusive: Senator Schumer Recommends His Chief Counsel for 
Federal Trade Commission, REUTERS (Jan. 29, 2018, 5:22 PM) https://www.reuters.com/article/us-
usa-ftc-exclusive-idUSKBN1FJ01S; FED. TRADE COMM’N., Rebecca Kelly Slaughter, 
http://www.ftc.gov/about-ftc/commissioners-staff/rebecca-kelly-slaughter (last visited Apr. 6, 2022). 
 41. Commissioner Wilson announced her resignation from the FTC in February 2023, but this 
Comment includes the analysis of her qualifications since her seat has not been filled yet. See Christine 
Wilson, Why I’m Resigning as an FTC Commissioner, WALL STREET JOURNAL, 
https://www.wsj.com/articles/why-im-resigning-from-the-ftc-commissioner-ftc-lina-khan-
regulation-rule-violation-antitrust-339f115d (last visited Feb. 21, 2023). 
 42. Kirk Victor & Claude Marx, Wilson Takes Seat at FTC—Finally, FTC WATCH (Oct. 1, 
2018), https://www.mlexwatch.com/articles/3260/print?section=ftcwatch; FED. TRADE COMM’N. 
Christine S. Wilson, http://www.ftc.gov/about-ftc/commissioners-staff/christine-s-wilson (last visited 
Apr. 6, 2022). 
 43. See FED. TRADE. COMM’N., supra note 42. 
 44. See id.  
 45. Kovacic, supra note 27, at 929. 
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Questions of politicization in her nomination cannot be seen in the same 
light as Slaughter and Phillips who both spent a significant portion of their 
careers as political staff members. 

The final and latest FTC commissioner to be confirmed by the Senate 
is Alvaro Bedoya. Bedoya has some political ties, having served as chief 
counsel on the Senate Judiciary Subcommittee on Privacy and 
Technology.46 However, a great portion of his career consists of academic 
authorship and research on issues related to consumer data privacy.47 He 
founded the Center on Privacy & Technology at Georgetown Law.48 
Bedoya’s experience is largely focused on a niche, but growing, area of 
FTC jurisdiction—consumer privacy protection—rather than broad 
antitrust and consumer protection issues. This falls in line with executive 
policy aimed at encouraging the FTC to exercise rulemaking authority to 
enforce their antitrust laws to protect consumers against internet 
surveillance and misuse of consumer data.49 President Biden’s choice to 
appoint Bedoya to the FTC seems to be an informed nomination that 
places a consumer privacy protection subject-matter expert as a leader of 
the agency tasked with enforcing such matters. 

According to Kovacic’s suggested profile, the current commission 
lacks substantial experience and accomplishment in FTC-type consumer 
protection and antitrust issues. Arguably, both Slaughter and Phillips can 
only claim substantial expertise from their time as advisors to Senators 
Schumer and Cornyn. While those pedigrees may provide them a helpful 
background in policymaking, they are less technical and more political that 
Kovacic advises. More concerning, the FTC currently lacks a 
commissioner with professional economic credentials. Kovacic 
recommends that at least one commissioner be an economics expert with 
an advanced business degree, yet all commissioners are lacking in that 
regard. It is evident that all of the commissioners have some level of 
experience in antitrust and consumer protection law. However, the 
substance of that experience undermines the underlying congressional 
intentions behind the FTC. It hardly seems that the selection of the 

 
 46. Alexandra Levine, The Dark Horse for Antitrust Chief, FTC, BENTON INST. FOR 
BROADBAND & SOC’Y (Feb. 1, 2021) https://www.benton.org/headlines/dark-horse-antitrust-chief-
ftc. 
 47. FED. TRADE COMM’N., Alvaro Bedoya, https://www.ftc.gov/about-ftc/commissioners-
staff/alvaro-bedoya (last visited Feb. 21, 2023); Alvaro Bedoya https://docs.house.gov/meetings/GO 
/GO00/20170322/105757/HHRG-115-GO00-Bio-BedoyaA-20170322.pdf (last visited Feb. 17, 
2023). 
 48. FED. TRADE COMM’N., supra note 47.  
 49. Proclamation No. 14036, 86 Fed. Reg. 36999 (July 14, 2021). 
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commissioners is anchored in a policy of appointing experts, free from the 
“probability or possibility”50 of political control.  

Of course, one would reasonably expect the commissioners to hold 
some level of political expertise. FTC commissioners should possess a 
variety of legal, economic, and leadership skills in combination with a 
reasonable level of political expertise that puts them in the best position to 
make expert antitrust and consumer protection determinations.51 However, 
the prudent commentator must admit that Congress hoped for non-partisan 
expertise to characterize the FTC and its commissioners. Whatever 
political experience the commissioners hold, if it overshadows their 
impartial expertise then the congressional justification behind the FTC’s 
independence is lost. 

B.  Their Length of Service 

Some might argue that a commissioner will remedy their deficient 
expertise by constant subject-matter immersion over a long, seven-year 
tenure coupled with their safety from executive removal.52 This argument 
deserves theoretical merit, but it does not stand in practice. In reality, 
agency leaders often leave their position long before the end of their 
statutory term. Frustration with agency politics, lucrative private sector 
employment offers, or any number of other reasons cause agency 
leadership to resign from office early.53 

A half-century ago, Goodsell and Gayo analyzed seven regulatory 
commissions—the FTC, FCC, CAB, FPC, ICC, NLRB, and SEC—which, 
at the time, were all independent and insulated from presidential 
removal.54 The analysis related the early resignation of regulatory 

 
 50. Humphrey’s Executor v. United States, 295 U.S. 602, 625 (1935). 
 51. See Sapna Kumar, Expert Court, Expert Agency, 44 U.C. DAVIS L. REV. 1547, 1586–87 
(“However, the relevant inquiry is not whether the Federal Circuit is an expert in patent law, but rather, 
whether it is in a better position to make patent determinations under section 337 compared to the 
ITC.”). 
 52. Kumar claims that the International Commerce Commission’s reputation of expertise is 
based on the Commission’s insulation from executive removal; Kumar says that their long, guaranteed 
tenure gives them the time to make up any deficiencies in expertise. Id. at 1589–92. 
 53. Take Christine Wilson for example, who announced her early departure from the FTC on 
February 14, 2023. Wilson, a Republican, cites her inability to convince the other commissioners, who 
are all Democrats, to “do the right thing” as her reason for leaving. Her announcement, which is 
published as an opinion piece in the Wall Street Journal, demonstrates the idea that some 
commissioners leave their post early due to political frustrations. Wilson’s term was set to expire 
September 2025. Wilson, supra note 41. 
 54. Charles T. Goodsell & Ceferina C. Gayo, Appointive Control of Federal Regulatory 
Commissions, 23 ADMIN. L. REV. 291, 294 (1971). 
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commissioners with the president’s partisan majority control of the 
commissions, focusing on data from 1945 to 1971.55 Before specifically 
pointing out the role of resignation in presidential control, the analysis 
noted that on average it only took seven months for a president to achieve 
partisan majority of a regulatory commission.56 Premature departures of 
commissioners resulted in 16 of the 19 instances of partisan turnover, and 
early resignation made up almost three-fourths of commissioners’ 
premature departures.57 Because the analysis only considers independent 
regulatory agencies where the leadership is protected from at-will 
presidential removal power, all of the premature departures were 
assumptively undertaken without the threat of removal by the chief 
executive. These patterns of rapid partisan adjustment are hardly 
compatible with the idea that “the terms of the commissioners shall be long 
enough to give them an opportunity to acquire . . . expertness.”58 

Furthermore, Goodsell and Gayo’s analysis found that early 
resignations most often occur when a commissioner’s opposing party 
takes control of the White House.59 These observations negate the entire 
reason for imposing presidential removal restrictions; instead of creating 
a steady administration of government which can gain experience and 
expertise from a lengthy tenure, the leadership of these so-called 
independent agencies weans and wanes in near perfect step with whatever 
partisan administration has moved into the White House. 

Over 50 years ago, then-professor Richard Posner noticed a similar 
trend with the FTC specifically. He noted that the FTC commissioners 
appointed between 1949 and 1969 served for an average of four years, 
three years fewer than their allotted seven-year tenure.60 Posner suggested 
that this premature departure could be explained by commissioners’ post-
FTC economic, political, and career interests.61 For example, an attorney’s 
revolving door-style career might incentivize a commissioner to remain 
with the FTC long enough to gain their professional credential, only to 
jump ship for private practice where their experience has substantial 
appeal to private clients.62  

 
 55. Id. at 292. 
 56. Id. at 296. 
 57. Id. 
 58. Humphrey’s Ex’r v. United States, 295 U.S. 602, 624 (1935). 
 59. Goodsell & Gayo, supra note 54, at 301. 
 60. ABA 1969 Report, supra note 26, at 116. 
 61. Id. at 116–17.  
 62. Id. 
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These observations still apply to the FTC today. In 2017, Democratic 
Chairwoman Edith Ramirez departed the FTC two months into President 
Trump’s term.63 Ramirez’s departure left the FTC with three 
commissioner vacancies and a 1-1 partisan split.64 After fifteen months in 
office, President Trump finally reestablished a partisan majority at the 
FTC.65 Then, a day before President Biden’s inauguration, Republican 
Chairman Joseph Simons announced his premature departure from the 
agency, leaving the FTC with one vacancy and a 2-2 partisan split.66 Faster 
than Goodsell and Gayo’s seven-month average partisan adjustment, 
President Biden established a Democrat majority of commissioners within 
five months of Simons’ departure.67 However, that 3-2 Democrat majority 
gave way to a 2-2 split when Commissioner Rohit Chopra also left 
prematurely to accept President Biden’s nomination to be the Director of 
the Consumer Financial Protection Bureau (CFPB).68  

Of the seventeen FTC commissioners appointed and confirmed since 
2000, only four have completed their seven-year term; eleven69 of them 
left their office prematurely, and the current three commissioners are all 
in their first term.70 The longest period of stability in the Commission’s 
makeup was from 1935 to 1945.71 This was achieved by consecutive re-
appointments of the same people by the three-term President, Franklin D. 
Roosevelt.72 The last reappointment of an FTC commissioner was 
Democrat Jon Leibowitz, who was appointed by Republican President 
Bush in 2004 and reappointed by Democrat President Obama in 2012. 
Obviously, restrictions on executive removal power and statutory tenure 
guarantees have not created a “body of experts who shall gain experience 
by length of service.”73 

 
 63. FED. TRADE COMM’N, Commissioners, Chairwomen and Chairmen of the Federal Trade 
Commission, https://www.ftc.gov/system/files/attachments/commissioners/commissioner_chart_ 
timeline.pdf (last visited Feb. 17, 2023) [hereinafter FTC Timeline]. 
 64. Id. 
 65. Id. 
 66. Id. 
 67. Id. 
 68. Id.; Susan Walsch, Senate Confirms Rohit Chopra to Lead the Consumer Financial 
Protection Bureau, NPR (Oct. 1, 2021), https://www.npr.org/2021/10/01/1042310553/cfpb-senate-
confirms-rohit-chopra-watchdog-consumer-financial-protection-bureau. 
 69. This number includes Christine Wilson who announced her resignation February 14, 2023. 
 70. FTC Timeline, supra note 63. 
 71. Id. 
 72. See id. 
 73. Humphrey’s Ex’r v. United States, 295 U.S. 602, 625 (1935). 
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III.  ACTING WITH ENTIRE IMPARTIALITY 

Justice Sutherland justified the FTC commissioners’ statutory 
protection from the president’s removal power on the grounds that the 
“commission is to be nonpartisan; and it must . . . act with entire 
impartiality.”74 To effectuate this idea, the enabling statute demands that 
no more than three of the five commissioners be members of the same 
political party. This type of commission organization, commonly referred 
to as a “partisan balance rule” has become a common characteristic of 
many independent government agencies. However, the three-fifths 
requirement appears almost oxymoronic: establish political neutrality by 
organizing the commission in a way that sanctions the establishment of a 
partisan majority. After more than one hundred years of experimentation, 
this organizational mode may invite partisanship more than it eliminates 
it. While the partisan balance rule is not necessarily the cause of 
detrimental partisanship within the FTC, it does provide an opportunity 
for the commissioners to supplant their impartial expertise with partisan 
agendas. If the FTC hopes to retain the precedential effect of Humphrey’s 
Executor, then the FTC’s commissioners must take agency action that 
represents the middle ground of antitrust and consumer protection 
philosophies.  

Because politics and government are closely intertwined, the relevant 
question is not whether political influence is present in government 
administration. Rather, the question is what degree of political influence 
is desirable in government administration.75 Of course, in practice there is 
no such thing as government administration that is wholly divorced from 
political influence. But the FTC should strive for the lowest degree.  

Crane points out that Humphrey’s court believed that the FTC could 
overcome the partisan risks imposed by the three-fifths requirement since 
the laws the FTC was charged to enforce were relatively neutral and non-
partisan.76 Further, if those neutral laws were exposed to the possibility of 
political taint—by congressional amendment or other political influence—
then the commissioners’ impartial expertise would serve as another 
safeguard from that partisan risk.77 After a century of operation under the 
partisan balance rule, empirical research shows that, in general, expertise 

 
 74. Id. at 624. 
 75. William E. Kovacic & Marc Winerman, The Federal Trade Commission as an Independent 
Agency: Autonomy, Legitimacy, and Effectiveness, 100 IOWA L. REV. 2085, 2090 (2015). 
 76. Crane, supra note 22, at 1843. 
 77. Id. at 1843–44. 
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might not prevent politically balanced commissions from introducing 
partisanship into their operation.  

The polarization of modern politics creates concern that appointments 
to politically balanced administrative commissions will mirror that 
polarization. Over the last fifty years, the United States has experienced 
significant political polarization, particularly among the political elite.78 
This poses a problem for presidents who seek to nominate politically 
moderate experts to politically balanced commissions. Feinstein and 
Hemel explain that if a president must make a cross-party appointment, 
then their selection pool is cut in half.79 Then, as political polarization 
increases, the selection pool holds fewer and fewer politically moderate 
experts who are adequately qualified and available for the appointment.80 
If the president selects a politically moderate cross-party appointee, then 
the president must convince an increasingly polarized Senate to confirm 
that appointee.81 Senators from the president’s own party have little 
incentive to confirm a cross-party nominee; senators from the opposing 
party have little incentive to confirm a moderate nominee. Inevitably, the 
president has no choice but to make appointments that match the Senate’s 
polarized ideology, and therefore politically balanced commissions 
become staffed with politically polarized individuals. Empirically, 
Feinstein and Hemel show that as political parties have become 
increasingly polarized over the last fifty years, so have the presidential 
appointees of politically balanced commissions, like the FTC.82  

This phenomenon may explain the FTC’s current appointment issues. 
At the time of writing this, the FTC has been split along party lines for six 
months due to a vacancy left when President Biden appointed then-FTC 
Commissioner Rohit Chopra as Director of the CFPB.83 This vacancy has 
been left open due to partisan struggles over Senate confirmation. The 
 
 78. While the question of whether the general populous has experienced significant political 
polarization is disputed in the literature, the “political class”–public officials, interest groups, 
lobbyists, political commentators–has become significantly polarized. Broad umbrellas of 
“Democratic” or “Republican” ideologies have dramatically narrowed. Brian D. Feinstein & Daniel J. 
Hemel, Partisan Balance with Bite, 118 COLUM. L. REV. 9, 18–22 (2018). 
 79. Id. 
 80. Id. 
 81. Id. 
 82. Id. at 45–46, 57; see also Daniel E. Ho, Congressional Agency Control: The Impact of 
Statutory Partisan Requirements on Regulation (Feb. 12, 2007) (unpublished manuscript) (on file with 
author) https://law.bepress.com/cgi/viewcontent.cgi?article=2219&context=alea (finding that 
political affiliation is a significant explanatory power of FCC voting patterns). 
 83. FED. TRADE COMM’N, Commissioners, https://www.ftc.gov/about-ftc/commissioners-
staff/commissioners (last visited Apr. 19, 2022); FTC Timeline, supra note 63; Walsch, supra note 
68. 
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Senate Committee’s vote for Chopra’s replacement—Democrat Alvaro 
Bedoya—was split along party lines and was only moved on to a floor vote 
because of the Senate’s tie vote, broken by Vice President Harris, to 
discharge the commission from its duty to recommend the nomination.84 
It goes without saying that the U.S. Senate is a politically polarized 
government body, and that polarization can make it difficult to confirm 
executive appointments. Also, there may be reason to suspect that Bedoya 
is politically polarized too. Republican Senator Wicker opposed Bedoya’s 
nomination because of Bedoya’s politically controversial social media 
posts.85 Nevertheless, Senator Wicker is a political opposite of Bedoya, so 
the opposition may have been an attempt to make Bedoya appear more 
politically radical than he actually is. In the end, Bedoya’s background and 
expertise is largely congruent with President Biden’s consumer protection 
policy.86  

In contrast, Democratic Chairwoman Lina Khan’s confirmation 
received support from both sides of the aisle.87 While Khan’s bipartisan 
confirmation may dispel initial suspicions that she is politically polarized, 
other factors that are not analyzed in this Comment, like her campaign 
contributions and antitrust ideologies, may lend themselves to the opposite 
conclusion. But despite her relatively progressive antitrust ideology, Khan 
managed to score twenty-one Republican votes at her confirmation.88 
Khan is known as a critic of Big Tech and her nomination came at a time 
when both sides of the isle were seeking to rein in the industry.89 It is likely 
that her support of the Trump administration’s lawsuit against Facebook 
played in her favor during the confirmation.90 

The polarization of appointments to the FTC is a non-issue if, once 
appointed, the commissioners can disconnect from their politics and 

 
 84. Alexei Alexis, Senate Panel Deadlocks Again Over Nomination of Bedoya for FTC, 
ROLLCALL (Mar. 3, 2022) https://rollcall.com/2022/03/03/senate-panel-deadlocks-again-over-
nomination-of-bedoya-for-ftc; U.S. SENATE COMMITTEE ON COMMERCE, SCIENCE, & 
TRANSPORTATION, Wiker Opposes Confirmation of FTC Nominee Alvaro M. Bedoya (Mar. 29, 2022) 
https://www.commerce.senate.gov/2022/3/wicker-opposes-confirmation-of-ftc-nominee-alvaro-m-
bedoya.  
 85. U.S. SENATE COMMITTEE ON COMMERCE, SCIENCE, & TRANSPORTATION, supra note 84. 
 86. Proclamation No. 14036, supra note 49. 
 87. U.S. SENATE, Vote Summary, https://www.senate.gov/legislative/LIS/roll_call_votes 
/vote1171/vote_117_1_00233.htm#position (last visited Feb. 17, 2023). 
 88. Leah Nylen, Huge win for progressives as Lina Khan takes helm at FTC, POLITICO (Jun. 
15, 2021) https://www.politico.com/news/2021/06/15/khan-confirm-ftc-494609. 
 89. Alexei Alexis, Big Tech critic Khan confirmed to join Federal Trade Commission, ROLL 
CALL (Jun. 15, 2021) https://rollcall.com/2021/06/15/big-tech-critic-khan-confirmed-to-join-federal-
trade-commission. 
 90. Id. 
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administer the government impartially. The Court of Humphrey’s 
Executor expected partisanship to be a part of the FTC’s appointment 
process.91 However, the Court clearly found that Congress imposed 
statutory removal restrictions on the president under the assumption that 
the FTC commissioners would “not be open to the suspicion of partisan 
direction” once appointed.92 The issue with this justification is that FTC 
commissioners may have a hard time separating partisanship from their 
antitrust philosophies. Although antitrust ideologies can be described in 
non-political ways, differences in antitrust ideology can correspond with 
political identity.93 Certainly there are exceptions, but generally, an 
antitrust enforcer’s technical ideology and political affiliation tend to 
align. 94 Even though some consider the FTC to be more ideologically 
diverse than the antitrust division of the DOJ,95 the FTC is at risk of 
allowing political affiliation to dictate, or at least correlate with, 
ideological divides.  

At times, dissenting commissioners invoke partisanship as the motive 
for the majority’s decision-making. In 2021, Commissioners Wilson and 
Phillips buttressed their dissenting opinion with language attacking the 
majority’s vote as a “daft attempt by a partisan majority of 
commissioners.”96 Wilson referred to the FTC majority (perhaps 
accurately, but nonetheless politically) as “my Democrat colleagues,” and 
she has expressed “disappoint[ment] that [the commissioners and the 
FTC] did not participate more vigorously in the deregulatory agenda of the 
Trump Administration.”97 For a commission that was intended to be 
“independent of executive authority, except in its selection,” in actuality, 
the rhetoric of the FTC commissioners shows that it might not be so. If left 

 
 91. “[A] board or commission of dignity, permanence, and ability, independent of executive 
authority, except in its selection, and independent in character.” Humphrey’s Ex’r v. United States, 
295 U.S. 602, 625 (1935). 
 92. Id. 
 93. Marina Lao, Ideology Matters in the Antitrust Debate, 79 ANTITRUST L.J. 649, 680–81 
(2014). 
 94. See id.  
 95. Id. at 672. 
 96. FED. TRADE COMM’N, Dissenting Statement of Commissioners Christine S. Wilson and 
Noah Joshua Phillips Regarding the Statement of the Commission on Use of Prior Approval 
Provisions in Merger Orders (2021), https://www.ftc.gov/system/files/documents/public_statements 
/1598095/wilson_phillips_prior_approval_dissenting_statement_102921.pdf [hereinafter FTC 
Merger Dissent].  
 97. FED. TRADE COMM’N, Dissenting Statement of Commissioner Christine S. Wilson Annual 
Regulatory Plan and Semi-Annual Regulatory Agenda (2021) https://www.ftc.gov/system/files 
/documents/public_statements/1598839/annual_regulatory_plan_and_semi-annual_regulatory 
_agenda_wilson_final.pdf. 
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unchecked, this injection of politics into the FTC may supplant the 
valuable, technical expertise that the commissioners bring with them to 
their post.98 

This fear of destructive partisanship is not new. The 1969 ABA Report 
on the FTC expressed similar concerns, noting that commissioners 
increasingly expressed their differences of enforcement philosophy and 
administration with alarmingly strong language in their formal opinions, 
public speeches, and oral exchanges.99 The report also noted an instance 
where the FTC chairman refused to abide by a majority decision of the 
commissioners.100 While the modern commissioners may not have reached 
the same level of discord as the commissioners described in the 1969 ABA 
report, the FTC commissioners should take care to ensure it never comes 
close. Certainly, disagreement and dissent among the commissioners is 
appropriate and even welcome—ideas are refined by scrutiny—but there 
may come a point where public partisanship hinders the operation of the 
FTC and degrades whatever perception of impartiality the FTC may hold. 

Rhetoric is not the only place where the commissioners express their 
partisanship. Controversy surrounding “zombie votes” cast by then-
Commissioner Chopra have triggered legislative proposals aimed at 
preventing departing commissioners from voting on matters that close 
after they leave office.101 Currently, a departing commissioner’s votes 
apply to any voting action that concludes within thirty days after their 
departure. When Chopra was appointed by President Biden as the Director 
of the CFPB, it was reported that he cast several votes via email on the last 
day of his FTC tenure.102 One of those votes involved the FTC’s move to 
re-adopt a former “practice of requiring [certain] merging parties [. . .] to 
obtain prior approval from the FTC before closing any future transaction 
[. . .].”103 Weeks after Chopra left office, voting on the matter concluded, 
and the FTC released a statement announcing the re-adoption of the 
merger approval practice. Now-CFPB Director Chopra’s vote was the 
deciding vote. Without his vote, Khan and Slaughter would have been 
deadlocked with Wilson and Phillips, unable to re-adopt the merger 

 
 98. Kagan, supra note 31, at 2354. 
 99. ABA 1969 Report, supra note 26, at 35–36. 
 100. Id.  
 101. S.B. 3311, 117th Cong. (2022). 
 102. Leah Nylen, ‘Zombies’ to the Rescue: The Arcane Voting Rule that Could Save Dems’ 
Antitrust Agenda, POLITICO (Nov. 8, 2021), https://www.politico.com/news/2021/11/08/voting-rule-
democrats-antitrust-519767. 
 103. FED. TRADE COMM’N., Statement of the Commission on Use of Prior Approval Provisions 
in Merger Orders (2021). 
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approval practice. Wilson and Phillips published a dissent four days later, 
asserting that “two sitting commissioners join[ed] forces with a zombie 
vote cast weeks ago.”104 Furthermore, Wilson and Phillips stated that their 
Democrat counterparts did not provide them with an opportunity to 
participate in the release of the statement announcing the readoption of the 
merger practice.105 

It is difficult to understand the real motives behind this controversial 
anecdote. On one hand, an independent agency’s use of a departed 
commissioner’s leftover votes may appear partisan because it reinforces 
the idea that an antitrust enforcer’s technical ideology is informed by their 
political affiliation rather than impartial science. If the commissioners 
cannot reach a consensus on supposedly impartial and objective antitrust 
theory, then one would hope that whatever subjective reasoning the 
technical experts use to fill that gap would not correlate so strongly with 
party affiliation as to require the use of a departed commissioner’s votes. 
But on the other hand, in this example the commissioners were following 
an established procedural rule of the FTC. It makes sense to wonder if the 
minority commissioners were denied the opportunity to participate in the 
policy statement’s release simply because their participation would not 
affect the outcome of the matter that already had three out of five votes 
necessary to pass. Regardless of the speculative truth, even an appearance 
of partisanship within the commission seems to defy the reasoning for the 
FTC’s statutory protection from presidential removal. 

Even if for some reason it is acceptable for an agency’s highest 
leadership to politicize its own operations, politicization at the highest 
levels will inevitably leak down into the lower levels. Barnett points out 
that even where administrative law judges are adjudicating an issue, the 
highest agency leadership can still exert pressure to influence the judges 
and undermine the agency’s appearance of impartiality and 
independence.106 For example, FTC administrative law judges answer to 
the FTC commissioners. According to the reasoning of Humphrey’s 
Executor, because the commissioners are protected from executive 
removal, the commissioners can act with freedom from partisan influence; 
therefore, the officers underneath the commissioners will also act with 
impartiality. However, where the FTC commissioners themselves lack 
impartiality, lower-level officials may mirror that partisanship for fear of 

 
 104. FTC Merger Dissent, supra note 96. 
 105. Id.  
 106. Kent Barnett, Regulating Impartiality in Agency Adjudication, 69 DUKE L.J. 1695, 1704–
05 (2020). 
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reputational damage or even dismissal. Thus, the politicization of agency 
leadership can result in politicization of the whole agency. 

The commissioners can hardly escape the perception of political 
polarization. The statutory structure of the FTC almost guarantees that the 
commissioners’ action will divide along party lines occasionally, 
according to whichever political party holds three out of the five 
commission seats. Nevertheless, the commissioners should restrain 
themselves from explicitly recognizing partisanship within the FTC in 
order to retain whatever perception of independence may still exist among 
the public and among Congress. Even if commissioners’ motives are 
political, calling the political motive out on a public stage only further 
undermines any perception of FTC impartiality that may still exist. 
Impartial expert consensus has the power to shift public opinion in 
powerful ways, and data shows that the more politicized an issue is, the 
less responsive the public is to expert consensus on the issue.107 The FTC 
commissioners should be careful in their politicization of the issues within 
the FTC’s jurisdiction because partisan expression will only undermine 
the validity of their expertise. 

Partisanship within the FTC contradicts the original reasons for 
granting it any formal independence. As has been repeated throughout this 
Comment, Congress originally intended to establish an agency that 
operated without “suspicion of partisan direction” and “with entire 
impartiality.”108 It is difficult to understand how the FTC commissioners 
can further this vision of technocratic impartiality if appointments are so 
polarized and if political attacks are made alongside legal and economic 
reasoning. 

IV. RECLAIMING HUMPHREY’S EXECUTOR 

Ultimately, the FTC cannot reclaim principles of expertise and 
impartiality on its own. This vision of a commission free from partisan 
influence originated with Congress, and Congress holds the power to 
reduce the FTC’s politicization and enhance its expert quality. To do this, 
Congress must shift its focus away from its own desire for political control 
and prioritize the agency’s independence. It can do so by adjusting Senate 
rules, creating policies that prioritize expertise, and halting the 
appointment of political friends. 

 
 107. See generally Christopher D. Johnston & Andrew O. Ballard, Economists and Public 
Opinion: Expert Consensus and Economic Policy Judgments, 78 J. OF POL. 443 (2016). 
 108. Humphrey’s Ex’r v. United States, 295 U.S. 602, 624–25 (1935). 



 

BYU Journal of Public Law  [Vol. 37 

456 

Statutory restrictions on the president’s power to remove agency 
officials are discussed as tools to limit the president’s interference with the 
steady administration of government. Justice Sutherland described the 
FTC Act’s removal restrictions as a way to balance the coercive influence 
that each branch of government has on the other.109 Even without 
addressing the constitutional problems of this depiction, this so-called 
balance places Congress under a rose-colored spotlight as the hero of 
government administration—a righteous branch of government willing to 
insulate independent agencies from politics so that they may serve a 
higher, technocratic, impartial purpose. Senator Newland’s idealistic 
vision of a technocratic agency that is “independent of any department of 
government” significantly restricts executive influence with arguably no 
restrictions on congressional influence.110 In reality, Congress is at risk of 
dominating the FTC with its own political influence in a way that grossly 
undermines the impartiality and expertise that it claimed to value when it 
organized the FTC in 1914. Instead, it may be more accurate to describe 
statutory restrictions on removal power as tools to expand congressional 
interference with the steady administration of government. 

Although one may think that Congress pursues purely selfish reasons 
when it imposes removal restrictions on the president, this characterization 
does not accurately describe the motives surrounding the 63rd Congress’ 
decision to establish the FTC as an independent agency. Corrigan and 
Revesz explain that popular “divided government” theories, which assert 
that Congress is most likely to establish independent agencies when the 
political majorities of Congress are opposite the political party of the 
president, are often too simple and binary.111 While their empirical 
research shows that various factors like the size of the Senate majority and 
the president’s approval rating can provide some objective explanation for 
when Congress is more likely to establish an independent agency instead 
of a traditional agency, the diverse configurations of independent agencies 
can make it difficult to discern the precise conditions and motives with 
which Congress insulates government agencies from presidential 
influence.112 Traditional logic of the divided government theory does not 
explain the reasons behind the FTC’s initial independence since the 
 
 109. Id. at 629–30. 
 110. Id. at 625 (quoting Senator Newland from the committee report on the FTC Act); see also 
15 U.S.C. § 41 (the only restriction on Congress is the party balance rule, but this rule equally affects 
the President as much as it does Congress). 
 111. Patrick M. Corrigan & Richard L. Revesz, The Genesis of Independent Agencies, 
92 N.Y.U. L. REV. 637, 640–43 (2017). 
 112. Id. at 682–88. 
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majorities of the 63rd Congress were politically aligned with President 
Wilson.  

Nevertheless, even if Congress did not establish the FTC’s 
independence because of ideological differences with the president, after 
more than one hundred years of operation, the FTC is now a congressional 
creature. While a judge on the D.C. Circuit, Justice Scalia doubted the idea 
that “there can be such things as genuinely ‘independent’ regulatory 
agencies, bodies of impartial experts whose independence from the 
president does not entail correspondingly greater dependence upon the 
committees of Congress to which they are then immediately 
accountable.”113 In that opinion, Justice Scalia characterized the political 
science of Humphrey’s Executor as dated and old-fashioned, characteristic 
of a court that was hostile to the New Deal era’s powerful president.114 As 
it stands, Justice Scalia’s depiction of independent agencies like the FTC 
may be true. Analyzing the behavior of the FTC in connection with 
congressional sanctions in the 1970’s, Weingast and Moran found that the 
FTC was remarkably responsive to the congressional subcommittee that 
oversaw it.115 Congressional control of the FTC comes in many forms. 
Congress can use the FTC’s budget as a carrot or a stick by adjusting 
budgetary support according to its approval of the commissioners’ 
work.116 Kovacic cites an alarming example from 2002 in which Senator 
Ernest Hollings threatened to slash the FTC’s budget after the Department 
of Justice and FTC proposed joint reforms to redistribute the jurisdiction 
of the two agencies.117 Hollings even went so far as to say that he wanted 
to eliminate the FTC chairman.118 Congress can also exert political 
influence over the FTC through oversight mechanisms like legislative 
hearings which may disrupt the agency’s operation as it prepares to 
address Congress.119 If Congress does not restrict itself from injecting its 
own influence onto the FTC and its commissioners, then Justice Scalia’s 
doubts will remain true, and the original vision of the FTC as an impartial 
and expert agency will go down in history as misplaced optimism.  

 
 113. Synar v. United States, 626 F. Supp. 1374, 1398 (D.D.C. 1986) (aff’d sub nom. Bowsher 
v. Synar, 478 U.S. 714 (1986)). 
 114. Id. 
 115. Barry R. Weingast & Mark J. Moran, Bureaucratic Discretion or Congressional Control? 
Regulatory Policymaking by the Federal Trade Commission, 91 J. OF POLI. ECON. 765, 792–93 
(1983). 
 116. Kovacic & Winerman, supra note 75, at 2103. 
 117. Id. at 2104. 
 118. Id. 
 119. Id. at 2104–05. 
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 But Congress can reclaim this vision if it wants to. To start, Congress 
can enhance the expertness of commissioner appointments by increasing 
the Senate confirmation vote threshold for FTC nominees. Increasing the 
voting threshold from fifty votes to sixty or even seventy-five would force 
the president to appoint nominees with bipartisan support. Although the 
recent increase in polarization of Congress has resulted in increasingly 
polarized appointments of agency leadership,120 an increased voting 
threshold for FTC appointments may result in the president’s appointment 
of commissioners who are more politically moderate. If the president 
knows that the appointment will only be confirmed with sixty or seventy-
five votes, then a Democratic nominee will need to have some Republican 
approval in an evenly divided Senate, and vice versa. One concern with 
this approach is that it could result in a serious delay of new appointments 
to the FTC. At first, this may be true. However, if the public is concerned 
with the dysfunctional effects of delayed appointments, then public choice 
theory suggests that the public will correct that issue at the voting booth.121 
In general, the public blames the president for administrative failures.122 
Therefore, the president will also feel motivated to avoid delayed 
appointments by prioritizing expertise in FTC nomination if Congress 
implements a higher voting threshold. The Senate could implement this 
voting threshold as a Senate rule, or by statute.123 But regardless of how 
the Senate establishes this enhanced voting threshold, it would force the 
president to nominate individuals with bipartisan appeal, shifting the focus 
away from politics and onto expertise.  

Additionally, to enhance the expertness of the FTC commissioners, 
Congress can establish formal or informal qualifications for 
commissioners beyond the party balance rule. Implementing these by 
statute may be seen as unconstitutional restrictions on the president’s 
appointment power, but informal policies may set a standard that the 
Senate and the public expect the president to adhere to. Generally 
speaking, appointments to the Supreme Court of the United States follow 
this kind of unspoken policy. Although arguable and at times inconsistent, 
legal education from a prestigious university coupled with a career on a 
significant court of appeals and time as a professor of law are common and 

 
 120. See Feinstein & Hemel, supra note 78; see also Ho, supra note 82. 
 121. David B. Spence & Frank Cross, A Public Choice Case for the Administrative State, 89 
GEO. L.J. 97, 102–03 (2000).  
 122. Kagan, supra note 31, at 2354–55. 
 123. Walker & Nielson, Congress’s Anti-Removal Power, 76 VANDERBILT LAW REV. 1, at 58–
59 (2023). 
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generally expected characteristics of a Supreme Court nominee. If 
Congress can develop similar expectations of expertise for the FTC 
commissioners, then it may be able to reclaim the kind of expertise that it 
originally hoped for when it first established the FTC.  

Furthermore, Congress can reduce the perception of the FTC’s 
political influence if it changes the way it recruits FTC commissioners. In 
general, the president tends to defer to senators’ suggestions for new FTC 
appointments.124 This makes sense when viewed through the lens of 
political compromise, especially when the president is making a cross-
party appointment. But deferring to senators’ recommendations may result 
in the appointment of people who hold close political ties to the 
congressperson who recommended them. Then in turn, those 
commissioners might make decisions based on their hope for future 
reward, rather than impartial expertise.125 By refusing to confirm nominees 
who have ties to Congress or who have contributed significantly to a 
party’s campaign, Congress can ensure that appointments appear objective 
and apolitical. Of course, party affiliation will always be a consideration 
because the FTC Act requires the FTC be politically balanced, but if 
Congress refuses to appoint individuals with close political ties, then it 
may enhance the impartial perception of the commissioners.  

Finally, Congress can also reduce the perceived or actual politicization 
of the FTC by implementing budgetary protections. Although the FTC is 
functionally different from the CFPB, the FTC can reduce its 
responsiveness to congressional pressure if Congress implements 
budgetary protections like it did with the CFPB. The CFPB is a self-funded 
agency, meaning it retains significant control over its annual budget 
outside of congressional domination.126 As a result, Congress cannot use 
the agency’s budget as a tool of coercion; the CFPB simply requests its 
budget from the Federal Reserve subject to certain budgetary caps.127 This 
type of funding structure balances the statutory restrictions of the 
president’s removal power by imposing a significant restriction on 
Congress’s ability to influence independent agencies through budgetary 

 
 124. See ABA 1969 Report, supra note 26, at 115 (where Posner says that presidents generally 
defer to congresspeople on appointment and other various issues as a kind of compromise for support 
in other issues); see also id. at 33 (describing Congress exerting pressure on the Commission itself to 
hire or promote particular individuals). 
 125. Recall that Commissioners Slaughter and Phillips both worked closely with Congress for 
a substantial portion of their pre-FTC career. See also Kovacic & Winerman, supra note 75, at 2101–
02. 
 126. 12 U.S.C. § 5497. 
 127. Id.  
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threats.128 By implementing budget protection measures with the FTC, 
similar to those implemented with the CFPB, Congress can reduce the 
political influence it exerts on the FTC. 

V.  CONCLUSION 

Over one hundred years ago, the FTC was created by Congress with 
hopes that it would be an impartial body of experts that could apply federal 
law dealing with some of the economic dangers of the U.S. economy. 
Presently, the FTC commissioners are at risk of losing their protection 
from the president’s removal power. The Supreme Court has held the 
removal protections of other independent agencies to be unconstitutional, 
and although the Supreme Court held the FTC’s protection to be 
constitutional in 1935, the agency has changed dramatically since then. If 
the purpose behind Congress’ imposition of statutory removal restrictions 
on the president is lost, then the Court may distinguish the modern FTC 
from the FTC described in Humphrey’s Executor and find the 
accompanying removal power restrictions unconstitutional. 

If the FTC hopes to retain its statutory protection from removal, then 
it should demonstrate an institutional commitment to the expert 
administration of government steadied by a long, seven-year tenure. 
Furthermore, Congress should support the FTC in this goal by imposing 
limits on itself that enhance the expert and impartial nature of the 
Commission. By so doing, the FTC can reclaim the original vision for 
itself as described in Humphrey’s Executor and hopefully hold on to the 
precedential protection that it offers.

Thomas Smith* 
 

 
 128. Note, Independence, Congressional Weakness, and the Importance of Appointment: The 
Impact of Combining Budgetary Autonomy with Removal Protection, 125 HARV. L. REV. 1822, 1839 
(2012). 
 * Associate at Keller and Heckman LLP; Brigham Young University J. Rueben Clark Law 
School, J.D. 2023. Thank you to Professor Lisa Grow and Professor Aaron Nielson for their feedback 
and mentorship on this Comment, and thank you to my dear friend Nathan Tenney for his valuable 
insight on the ideas in this Comment. 
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