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Mental health and substance abuse (MH/SA) problems are on the rise in the United States, in what many Americans call a “mental health crisis.”[1] 

According to the Substance Abuse and Mental Health Services Administration, there was an increase in adults with either a mental illness or substance 

abuse disorder from 2019 (61.2 million in 2019)[2] to 2020 (73.8 million in 2020).[3] Moreover, MH/SA often goes untreated,[4] with the cost of 

healthcare being cited as the most common barrier keeping Americans from attaining care.[5] These effects are particularly prevalent in the Commonwealth 

of Kentucky, where 43.7 percent of adults reported anxiety and depressive symptoms in 2021.[6] In 2020, Kentucky had the nineteenth highest suicide 

mortality rate of the fifty states (801 deaths, 17.6 per 100,000 people).[7] Moreover, in 2020, Kentucky had the second highest drug overdose mortality 

rate (1,330 deaths, 49.2 per 100,000 people).[8] This crisis has been uniquely exacerbated in Kentucky by the Opioid Epidemic, inducing the Kentucky 
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state government’s attempts to negotiate with pharmaceutical companies and pass legislation aimed at securing drug treatment.[9] Amidst these attempts to 

provide MH/SA treatment to Kentuckians, there exists a barrier that often goes unnoticed— judicial shields for health insurance companies to deny MH/SA 

coverage on a federal level.

In Wit v. United Behavioral Health, the U.S. court for the Northern District of California implemented an overhaul of the U.S. healthcare system.[10] During a 

staggering mental health crisis affecting millions of Americans, the Wit district court ordered United Behavioral Health (UBH), a health insurance provider, to 

reprocess approximately 67,000 MH/SA treatment claims that were denied to thousands of class action plaintiffs.[11] The plaintiffs, participants and 

beneficiaries of UBH healthcare plans, alleged that UBH violated its fiduciary duties by evaluating plan coverage using standards that did not comport with 

the evidence and recommendations of the scientific and medical community (i.e., “generally accepted standard of care,” or, GASC).[12] The district court 

agreed, highlighting UBH’s conflict of interest in serving as both an entity which benefits from cutting costs and a plan administrator, who acts as a fiduciary 

when exercising discretion over approving/denying participants’ claims.[13] 

This conflict of interest is not an uncommon issue when dealing with health insurance companies, particularly those which administer plans governed by the 

Employment Retirement Income Security Act (ERISA).[14] ERISA establishes fiduciary duties upon plan administrators who exercise discretion,[15] 

delineating that the fiduciary must act with the explicit purposes to (1) provide benefits to beneficiaries and (2) distribute reasonable expenses of the 

beneficiary’s plan.[16] In Wit, the district court determined that UBH violated these duties when it denied patients’ claims using internal guidelines that were 

more restrictive than the GASC.[17]

The Wit ruling was considered a landmark in behavioral healthcare law, with Congressman Patrick Kennedy calling the decision the “Brown v. Board of 

Education for the mental health movement.”[18] Celebrations, however, did not last long, as the Court of Appeals for the Ninth Circuit issued a reversal in 

January of 2023.[19] The Ninth Circuit held that the district court improperly applied the standard for reviewing the health insurance company’s decisions in 

denying coverage. Indeed, Supreme Court interpretations of ERISA indicate that when the written agreements to healthcare plans contain clauses granting 

discretion to the plan administrator, the standard for judicial review gives deference to the administrator’s decision, which will only be overruled for an abuse 

of discretion.[20] Within this heightened standard of review, a plan administrator’s conflicts of interest should be taken into consideration,[21] a factor that 

the district court in Wit gave much weight.[22] According to the Ninth Circuit, this amount of weight was inappropriate and should not outweigh UBH’s 

discretion.[23] 

Many in the healthcare law field consider the Ninth Circuit’s reversal a huge blow to the MH/SA treatment movement.[24] Prior to the reversal, U.S. district 

courts outside the Ninth Circuit began to adopt the Northern District of California’s reasoning by recognizing the need for health insurance companies to 

utilize the GASC in making coverage determinations.[25] With the decision now overturned, there is the potential that imploring GASC compliance will not 

only be stymied, but also that insurance providers’ discretion in denying MH/SA treatment will be bolstered. If given the opportunity to adjudicate a similar 

case, Kentucky federal district courts should adopt the California district court’s holding and avoid the Ninth’s Circuit’s reversal. By holding insurance 

providers accountable to provide coverage based upon the medically-accepted standards, Kentucky can take the necessary step in addressing its ongoing 

mental health crisis and ameliorate the lack of access to MH/SA treatment that Kentuckians desperately need. 
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