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A recent Supreme Court decision makes it easier for Section 1983[1] plaintiffs alleging malicious prosecution to survive a motion to dismiss. Thompson v. 

Clark is a substantial shift in civil rights litigation favoring plaintiffs after years of the formidable Heck v. Humphrey decision. In April 2022, the Court in 

Thompson held that to satisfy favorable termination of malicious prosecution, the plaintiff need only show “the prosecution ended without a conviction.”[2] 

For the 6-3 decision, Justice Brett Kavanaugh wrote the majority, including Chief Justice John Roberts and Justices Stephen Breyer, Sonia Sotomayor, Elena 

Kagan, and Amy Coney Barrett. Justice Samuel Alito, in dissent, along with Justices Clarence Thomas and Neil Gorsuch, contested placing malicious 

prosecution under the Fourth Amendment. 

The decision in Thompson settled a circuit split where most circuits[3] followed a rule requiring plaintiffs to show their charges were dismissed with some 

indicia of innocence to satisfy favorable termination.[4] The Court first articulated the favorable termination standard as part of a complete cause of action in 

Heck v. Humphrey, where a § 1983 plaintiff challenged the validity of the underlying conviction.[5] Since 1994, Heck has been widely used by § 1983 

defendants seeking dismissal. Before Thompson, the Court never addressed a case involving a malicious prosecution claim without a conviction. 
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The question presented in Thompson’s writ of certiorari asked, 

Whether the rule that a plaintiff must await favorable termination before bringing a Section 1983 action alleging unreasonable seizure pursuant to

legal process requires the plaintiff to show that the criminal proceeding against him has “formally ended in a manner not inconsistent with his

innocence,” or that the proceeding “ended in a manner that affirmatively indicates his innocence.”[6]  

Along with other Amici, the United States filed a brief supporting Thompson stating, “The United States has a substantial interest in ensuring that constitutional 

rights are carefully safe-guarded.”[7] 

At oral argument, Thompson claimed the Second Circuit’s rule requiring him to show the proceeding ended in a way that indicated he was innocent was at 

odds with the standard in a criminal case where the prosecution must establish “guilt beyond a reasonable doubt.”[8] Further, because his charges were 

dismissed, he could not present evidence of his innocence.[9] During oral argument, Kavanaugh referred to the rule requiring indicia of innocence as an 

“upside down” rule.[10]

In the Court’s opinion, Kavanaugh further explained, 

requiring the plaintiff to show that his prosecution ended with an affirmative indication of innocence would paradoxically foreclose a § 1983 claim

when the government's case was weaker and dismissed without explanation before trial, but allow a claim when the government's evidence was

substantial enough to proceed to trial. . . . would make little sense.[11]

Thompson v. Clark is quickly garnering attention in the lower courts, proving its significance for civil rights plaintiffs. In an order denying a § 1983 

defendant’s motion to dismiss, a district court relying on Thompson identified the dismissal of pending petitions to extend parole as favorable terminations 

under Heck.[12] Citing Thompson, another district court justified their previous denial of a § 1983 defendant’s motion for summary judgment where the 

plaintiff’s habeas order did not establish his innocence.[13] In another, the defendants argued that the § 1983 plaintiff whose charges were dismissed did 

not satisfy favorable termination because they were dismissed due to the Assistant District Attorney’s failure to meet the speedy trial time limits, but the court 

relying on Thompson, said this was a favorable termination.[14] 

Mere months before Thompson, the Sixth Circuit held that a § 1983 petitioner failed to show favorable termination of his charges when they were dismissed 

by an agreement with the prosecutor.[15] The Court granted certiorari after Thompson was decided, vacated the Sixth Circuit’s judgment, and remanded it 

to be considered in light of Thompson.[16] 

A similar case in the Ninth Circuit considered a no contest plea stating the prosecutor would dismiss the charges if the defendant completed ten hours of 

community service with no breaches of the law for six months.[17] The § 1983 plaintiff, in his opening brief, argued this was a favorable termination under 

Thompson because the charges were ultimately dropped.[18] The judge did not cite Thompson in reaching a decision but said that because the plea was 

held in abeyance, it was not a conviction, so Heck did not apply, and the petitioner’s §1983 claims were wrongly dismissed.[19] 

These decisions suggest Thompson’s rule applies even where agreements and pleas are made, so long as the charges are dropped. Because agreements, 

pleas, and dismissals play a sizable role in prosecutions, Thompson’s reach will prove seismic with time. 
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