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In copyright law, computer codes are treated in the same vein as literary works.[1]  The definition of a literary work in 17 U.S.C. §101 describes a literary 

work as one made of words, numbers, or similar symbols that does not otherwise classify as an audiovisual work, which helps to rationalize the convention 

of treating computer code as a literary work.[2]  A computer code falls squarely into that definition as a work comprised of nothing more than letters, 

numbers, and various associated symbols.  Additionally, a computer code is the unique expression of a programmer’s creative endeavors which confers 

copyright protection upon the code, much like a writer would have copyright protection for a short story or novel.[3]  Based on these parallels, the rationale 

makes sense, but what about other aspects of copyright law?  Does this comparison make sense for other aspects of copyright law such as derivative works 

and fair use? After thinking it through, I think it may be worth taking a closer look at the copyright implications of translating computer codes, specifically 

source codes. The current test courts use for comparing computer codes may provide too narrow of protection, and there is a risk of programmers translating 

codes into new languages to prevent reinventing the wheel.  

To begin, I can see someone asking, “You can translate a computer code?”  Yes!  The source code of a computer program contains lines of commands 

written by a programmer. This source code is run through a compiling program to convert the human-readable lines of code into the binary, the “ones and 

zeros,” that the computer can process to perform different functions.[4]  Similar to how conventional literary works may be written English, Greek, or 

Japanese, source codes can be written in different programming languages.[5]  There are many different programming languages, and some may have 
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close similarities between them, but each language has its own nuances. Copying a segment of code written in one language may not function properly 

when inserted in a code written in another language.  It is similar to how certain phrases or slang in one language may not exist or may lose its meaning 

when directly translated into another language.[6]

Follow-up questions may include, “how could this possibly lead to a common issue?”  Well, upon searching for a list of programming languages on Google, 

one can find a Wikipedia page that lists dozens languages.[7]  Additionally, it seems new programming languages are constantly being developed.[8]  It’s 

not hard to imagine early adopters of these new programming languages wanting to test the waters by trying to translate preexisting source codes to make 

them function exactly the same in these new languages.  So, ultimately, what are the copyright implications if someone were to take a preexisting code, or a 

major section of one, and translate it into a new programming language?  Should the copyright owner of the original code be able to claim copyright 

infringement?  Or should this be chalked up to fair use under 17 U.S.C. §107?[9]  Afterall, it doesn’t make much sense to keep “reinventing the wheel,” and 

it’s only natural some programmers may wish to use preexisting codes as a template to achieve certain functions via new programming languages.  

If we rigidly adhere to the parallels between literary works and computer codes, one likely path involves derivative works under 17 U.S.C. §103.[10]  

Translations of an original copyrighted work falls under the definition of a derivative work.[11] Permission from the original author is required to create a 

derivative work, otherwise the translator would risk infringing on the original work.[12]  But a potentially infringing translator can call upon the defense of 

fair use, which, according to some, is an almost all-consuming doctrine.[13]  There is also the need to consider case law’s influence.  One case that provides 

some guidance is the 1992 case, Computer Associates International, Inc. v. Altai, Inc., which brought about the abstraction-filtration-comparison (AFC) test.

[14]  That said, working backwards, Whelan Associates, Inc. v. Jaslow Dental Laboratory, Inc. may provide a better, more similar fact pattern to the general 

concern of translating computer codes despite the test—the Whelan test—used within being replaced with the AFC test from Altai.[15]  Both tests raised 

concerns.  Where the Whelan test was deemed too broad, at the time of the opinion, the AFC test brought concerns of being too narrow with respect to the 

scope of copyright protection.[16]  Back when Altai was decided thirty years ago, scope of protection went from being criticized as overly broad, based on 

the Whelan test, to being too narrow.  Additionally, the field of computer science is constantly moving forward with new coding languages being developed 

each year.  I think there is value in taking a new look at how we should evaluate issues involving the translation of copyrighted computer codes in a way that 

best benefits the opposing interests of allowing the field to grow while protecting programmers’ work.
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