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Climate Change and the
Courts: Balancing Stewardship
and Restraint

Ka tokona e Tane Mahuta ko Ranginui
e tii nei ko Papatiianuku e takoto neikia
puta te ira tangata ki te whaiao ki te ao
marama. E mihi ana ki nga iwi taketake
no ténei whenua e tii nei tatou. No reira,
téna koutou katoa kua huihui mai nei.

s is customary in Aotearoa/

New Zealand I have greeted

you in te reo Maori, the tra-
ditional language of the indigenous
people. I started with the creation,
where the Sky Father and the Earth
Mother were separated by Tane
Mahuta, one of their sons, so that all
their descendants could live in a world
of light and enlightenment.! I have
also offered greetings to the indige-
nous people from this land on which
we stand. And finally, I have greeted
everyone gathered here today.?

It is apt that I greet you in this way
because a significant part of my talk
today on climate change and the courts
will concentrate on cases brought
by youth and indigenous peoples.
Although many of these cases are put
on traditional grounds, what they are
really seeking is a paradigm shift and
what is arguably an expansion of the
traditional horizons of law and policy.

But first some background.

BY SUSAN GLAZEBROOK

The Challenges of the Climate
Crisis

The term climate change refers to
long-term shifts in temperatures
and weather patterns. It is now well
accepted that the main driver of cli-
mate change since the 1800s has been
human activity, primarily through the
burning of fossil fuels.® The effects are
not just rising global temperatures but
also include intense droughts,* severe
fires,’ rising sea levels, flooding, melt-
ing polar ice,® catastrophic storms’ and
declining biodiversity.® These effects
are felt at all levels of human, animal
and plant life, as well as by the envi-
ronment more generally.® And they are
being felt now.

As climate risks grow in extent they
also grow in complexity, requiring
a more varied combination of adap-
tation and mitigation strategies to
combat them.!? Urgent actionis needed.
A recent report suggests that we risk
approaching what is referred to as a
“doom loop.”" This is a situation where
the need to address the consequences
of global warming, like wildfires and
flooding, increasingly prevents societ-
ies from being able to devote resources
to reducing global emissions. The

authors of the report use the analogy
of a ship which has been approach-
ing a storm for a long period of time,
only to find the storm now looming
on the horizon.”? The ship’s erstwhile
storm-deniers may become increas-
ingly convinced that the storm is real,
but now the overarching objective of
evading the storm must be joined with
the new, pressing objective of mitigat-
ing the storm’s effects.

It is also important to note that,
although climate change affects
everyone, it does not affect every-
one equally.”® The effects of climate
change are felt most acutely by women
and girls and those segments of the
population who are already in vulner-
able situations, including indigenous
peoples, children, older persons and
persons with disabilities.* LGBTQI+
people also suffer disproportionately,
given factors like higher poverty rates
and the exclusion of LGBTQ+ families
from state emergency support.'s

Groups which have faced present
or historical discrimination, including
groups which are otherwise barred
from accessing political processes,
are especially at risk from the conse-
quences of the climate crisis. Further,
these groups may also bear the brunt



of any negative economic effects
which will accompany adaptation or
mitigation measures, given their lim-
ited ability to withstand economic
upheaval.’®

There are differential impacts of cli-
mate change on different countries
and regions. For example, small-island
states like Tuvalu, Vanuatu and The
Bahamas experience climate change as
athreat to their very existence.”” As the
Prime Minister of Vanuatu, states:'®

Vanuatu, like other climate vulner-
able nations, is paying the highest
price. A child born today will, by
the end of their life, look out on
an ocean without living coral. The
waves will lap ever higher around
their feet, as the ocean rises faster
and faster. The rising sea will ruin
our freshwater supply, our crops
and our fishing. For many proud
nations, abandoning homes and
ancestors may be the only avail-
able response.

Bangladesh, with its low-lying geog-
raphy, high population density and
poverty has already faced disastrous
effects from floods which have affected
an estimated 7.2 million people.!” More
broadly, lower-income regions suffer
from “adaptation gaps” where their
ability to adopt climate adaptation
measures is greatly restricted by the
limited funds available for adaptation.?®
The need to be attentive to differen-
tial impacts on different social groups
is captured by the concept of ‘climate
justice’. Asad Rehman, executive direc-
tor of NGO War on Want, states that
the idea of climate justice has largely
been developed by activists from the
global south who have argued that:?!

[flixing the climate is only possi-
ble if we also fix all of the other

inequalities that exist because not
only does climate reinforce all
those things, but it also amplifies
them - and it's an expression of
those things.

Director of NGO Power Shift Africa
Mohamed Adow argues that climate
justice is “an extension of the struggles
of [global] southern, Indigenous and
local communities for land, resources,
sovereignty and anticolonialism."??
According to Professor Naomi Klein of
Canada, climate justice is about “multi-
tasking” and realising that “[w]e live in
a time of multiple overlapping crises”
such that “[w]e need responses that are
truly intersectional.”??

Response required

As must be obvious, a coordinated,
global and urgent response to climate
change is necessary. To this end, the
Paris Agreement was adopted at COP21
in 2015, requiring states to take action
to combat climate change.?® The over-
arching aim is to hold the increase in
global average temperatures to below
2°C above pre-industrial levels and
preferably below 1.5°C, although the
latter goal appears more and more
elusive.?

It is not just states that must take
action. The private sector plays a
large role in climate change.?® The
‘Carbon Majors’ (the 100 largest fossil
fuel producers) have been responsible
for just over half of global industrial
greenhouse gases since the indus-
trial revolution.?’” In some cases, these
multinational corporations are worth
more than the GDPs of some of the
states in which they operate.?®

The United Nations Guiding
Principles on Business and Human
Rights create a framework for busi-
nesses to ensure that their practices

are in accordance with human rights,
including environmental protection.?
According to the UN Commissioner
of Human Rights, the responsibility
of companies exists independently of
states’ ability or willingness to respect,
protect, and fulfil human rights includ-
ing in the context of climate change.*

While businesses traditionally have
not been good at factoring the far
future into decisions,® it is vital that
they now take both the current and
long-term effects of climate change
into account.*? Regulators, both inter-
nationally®® and within the United
States,® are increasingly adapting
corporate governance and disclosure
(including financial disclosure) law to
require company directors to consider
and account for the effects of climate
change.s

But this movement towards
increased requirements for climate-re-
lated disclosure and governance is not
universal. In 2022, the Trustees of
the State Board of Administration in
Florida passed a resolution directing
that Florida’s state pension fund man-
agers not consider environmental,
social and governance (ESG) objectives
in investment decisions,* and, in 2023,
Florida’s House Commerce Committee
voted to approve a bill which would
expand this earlier directive to all
funds invested by state and local gov-
ernments and would also increase
compliance costs for banks and pre-
vent issuance of ESG bonds.*” Beyond
the state level, President Biden (in
his first veto as President) utilised his
veto power to preserve a Department
of Labor regulation which allows (but
does not require) managers of pen-
sion funds to take into account ESG
objectives.*® This debate over ESG is a
broader trend amongst many promi-
nent American politicians.*

What is notable about these anti-ESG



policies is that they involve using state
intervention to oppose climate-aligned
investment decisions. The straight-
forward dichotomy between
interventionist state climate policy
and non-interventionist free market
liberalism is thus no longer reflec-
tive of a reality where executives and
legislatures are taking increasingly
interventionist steps to oppose climate
action.?® A further interesting issue
posed by this debate is the fact that
bans potentially create conflicts with
fiduciary duties and corporate gov-
ernance principles, as environmental
issues can have both long and short-
term impacts on financial returns.*! For
example, President Biden defended his
veto not primarily by appealing to the
needtoprotectthe climate,butinterms
of the need to allow fund managers to
take into account important social and
environmental issues which may nega-
tively influence investments.*?

So, what role have the courts played
in combating climate change and what
role will they play in the future?

Climate-related litigation

Since 2015, the number of cli-
mate-change related cases has more
than doubled, and 2023 will be an
important year for climate litigation,
with a number of significant interna-
tional cases awaiting decision and trial,
including many mounted by youth and
indigenous plaintiffs.*?

Much of this litigation will be in
familiar areas for the courts. Climate-
related disasters, for example, will
generate disputes over insurance but
the scale may be unprecedented.*
More broadly, there will be cases seek-
ing to enforce corporate obligations to
address climate change in their report-
ing and decision-making.*

Another type of case which draws on

the traditional competency of courts
is litigation relating to misleading
conduct in trade including so-called
greenwashing: a practice where com-
panies create an impression of climate
friendliness through disinformation
about their products or services.?®

An analysis published in January
2023 found that Exxon Mobil scientists
had produced accurate internal climate
projections between 1977 and 2003
but, despite this, ExxonMobil actively
adopted a public communications
strategy which sought to “emphasize
uncertainty” surrounding scientific
knowledge of the greenhouse effect.”’
Exxon Mobil has faced multiple law-
suits alleging greenwashing connected
toitsalleged efforts to deceive consum-
ers about the purported environmental
benefit of some of its products as well
as distorting public information about
climate change.*®

A further potential future area of
claims centres on ineffective carbon
credits.” A recent investigation has
claimed that more than 90 percent of
the rainforest carbon offsets approved
by the world’s largest certifier, Verra,
are effectively worthless.’® While
Verra disputed the findings, it has
since committed to changing its prac-
tices.’! If companies were to advertise
their products as carbon neutral while
relying on ineffective carbon credits,
this would create a risk of liability for
greenwashing.

Alongside claims regarding direc-
tors’ duties (including financial) and
misrepresentations, many  plain-
tiffs have attempted to use tort law
to hold companies and governments
accountable — with mixed success to
date.’? Tort law is often regarded as
being based on an underlying policy of
attempting to achieve corrective jus-
ticeS® in cases where one person has
harmed another. Defendants argue

that tort law is not apt to address
the multi-national and multi-faceted
nature of climate change. Tort-based
claims also raise issues relating to
standing, remoteness and causation.’*
These issues arise, but to a lesser
extent, with human rights arguments
which have also featured strongly in
climate litigation.5’

Some similar issues arise also with
cases brought under general plan-
ning and environmental legislation
but there have been successes for cli-
mate activists. In a recent decision,
the Land Court of Queensland rec-
ommended that the Minister not
grant permits for a coalmine, relying
explicitly on the mine's contribution
to climate change.’® The Court found
that the mining project would place
unjustifiable limits on various rights,
including the culture of First Nations
People and the protection of children.?’
The Court said that, wherever the coal
is burnt, the emissions will contribute
to environmental harm, including in
Queensland.*®

Cases have also been brought ask-
ing the courts to enforce compliance
with legislation aimed at combating
climate change. For example, the Irish
Supreme Court quashed Ireland’s 2017
National Mitigation Plan as it failed to
provide the level of specificity required
by the legislation in order to meet the
statutory objective.?

Courts must of course strike a bal-
ance between ensuring justice is done
in individual cases and not usurping
the functions of the other branches
of government, and some cases have
failed on the basis that climate action
is for the other branches of govern-
ment to address.®® This concern was
expressed by the majority in Juliana v.
United States.®® The majority empha-
sised that the Court lacked necessary
policy expertise, which they found



to be problematic given that the
requested declaratory and injunc-
tive orders to mandate a change in
state climate policy would require the
Court “to pass judgment on the suffi-
ciency of the government’s response”
and “would necessarily entail a broad
range of policymaking.”®? Importantly,
however, the majority recognised the
gravity of climate change and that
other branches of government had a
“moral responsibility” to act.® This
case is also significant for its extremely
strong dissent, in which U.S. District
Judge Josephine L. Staton of the Central
District of California stated “[w]hen
the seas envelop our coastal cities, fires
and droughts haunt our interiors, and
storms ravage everything between,
those remaining will ask: Why did so
many do so little?”

Industry groups have taken advan-
tage of arguments about the proper
role of the legislature and launched
their own campaign of strategic lit-
igation in order to prevent climate
action.®® These cases can be described
as “anti-regulatory” in that they seek
to challenge the validity of regulatory
measures enacted under empowering
legislation with the most prominent
example being the Supreme Court
decision last year in the West Virginia
case related to the Clean Air Act.®®

The case centred on a challenge to
regulations passed under President

Barack Obama which sought to
introduce  “generation  shifting”
(restructuring America’s electrical

grid from higher to lower-emitting
sources).”” The majority held that
Congress did not grant the EPA author-
ity to implement emissions caps based
on that generation shifting approach.®®

Indissent, the minority characterised
the effect of the majority’s decision as
the Court appointing itself “instead of
Congress or the expert agency” as “the

decision-maker on climate policy.”®°
The minority said that “[w]hatever else
this Court may know about, it does not
have a clue about how to address cli-
mate change.””°

The remarks in dissent highlight
how constitutional and institutional
competency concerns are relevant
to both sides of the climate litigation
debate.” Arguably, if courts should be
wary of making decisions on combat-
ting climate change, then the same
logic could apply to striking down the
policies of expert regulatory agencies.

A more individually targeted form
of non-climate-aligned litigation is the
so-called ‘SLAPP’ (Strategic Litigation
Against Public Participation).”? These
are cases filed against civil servants,
climate activists and  litigants
in climate-aligned cases which seek
to disincentivise individuals and civil
society groups from trying to advance
climate action through the courts.
There are anti-SLAPP laws but, despite
these, the United States remains a
prominent site of SLAPPs.”

Another distinct area of litigation
has emerged from the growing cri-
sis of climate-induced displacement.”
This is particularly an issue for devel-
oping small-island states in the Pacific,
and low-lying areas generally, as I
have already mentioned. The Refugee
Convention’s definition of a refugee
requires a fear of persecution, based on
certain factors which may not include
climate-displaced groups.”

In New Zealand, the Supreme Court
had to consider the position of Mr.
loane Teitiota from Kiribati, who
argued that he should not be returned
there because of the threat to his life
from climate change.”® The Court held
that the threat was not imminent and,
as such, the refugee definition was
not met.”” The Court also rejected the
suggestion that the provisions of the

International Covenant on Civil and
Political Rights (ICCPR) were relevant.”®
But the Court did not rule out the pos-
sibility of future, successful claims.”
The UN Human Rights Committee,
where Mr. Teitiota then took his claim,
held by majority that,®® although his
right to life was not violated on the
facts, such claims could succeed in
future.®! The majority stated that envi-
ronmental degradation and climate
change “constitute some of the most
pressing and serious threats” to the
present and future enjoyment of the
right to life.8? Further, the majority
made the important statement that:%

. without robust national and
international efforts, the effects
of climate change in receiving
states may expose individuals to a
violation of their rights under arti-
cles 6 or 7 of the [ICCPR], thereby
triggering the non-refoulement
obligations of sending states.
Furthermore, given that the risk
of an entire country becoming
submerged under water is such
an extreme risk, the conditions of
life in such a country may become
incompatible with the right to
life with dignity before the risk is
realized.

Thus, while Mr. Teitiota’s claim did not
succeed, there is clearly scope, on the
majority’s approach, for future claims
to engage the non-refoulment obliga-
tions of states under international law.

As the effects of climate change
grow in severity, displacement will
become an increasing issue. According
to the UNHCR (United Nations High
Commissioner for Refugees), an annual
average of 21.5 million people have
been displaced by weather-related
events since 2008.8* And, according to
international thinktank Institute for



Economics and Peace, 1.2 billion people
could be displaced by 2050 due to the
effects of natural disasters and climate
change.?’

I mention, too, that climate activists
are increasingly taking direct action
and therefore becoming the subject of
criminal cases for civil disobedience
or similar criminal charges.®¢ They
then rely on statements about climate
change in an attempt to establish a
defence of necessity.?” So far, few have
succeeded.®®

Finally, it is not just national courts
that are being asked to adjudicate on
climate change but also international
courts and tribunals. For example, the
Pacific Island nation of Vanuatu, along
with a number of other countries par-
ticularly affected by climate change,
has filed a draft resolution which is
now open for co-sponsorship by other
states, asking for an advisory opinion
from the International Court of Justice
on the obligations of States in respect
of climate change.®

As this brief survey shows, courts
are increasingly being called on to
adjudicate claims related to climate
change. Most of the forms of litiga-
tion so far discussed fall within the
traditional competencies of the courts.
While climate change presents a novel
situation, the fundamental legal issues
involved in these cases are familiar.

Expanded horizons?

However, there are dimensions of cli-
mate litigation which are challenging
courts to consider whether the tradi-
tional horizons of the law should be
expanded. Claims brought by indig-
enous peoples and youth are asking
courts to look beyond law’s traditional
economic horizons and consider the
effects of climate change on their
identity, their future and on the envi-

ronment itself.
Youth cases

Globally and within the United States,
it is projected that 2023 will be a
“watershed year” for climate litiga-
tion, with many claims involving or
being led by youth plaintiffs.°® A case
filed by Korean youth awaits a hear-
ing.”! In the Canadian case of Mathur
et al vHer Majesty the Queen in Right of
Ontario, youth plaintiffs argued before
the Superior Court of Ontario that
Ontario violated the Canadian Charter
of Rights and Freedoms by failing to
address climate change.””? Amongst
various declarations, the plaintiffs
seek an order stating that Ontario’s
emissions-reduction target was not
in accordance with Ontario’s neces-
sary contribution to meeting the goals
of the Paris Agreement. The Superior
Court rejected the defendants’ motion
to dismiss on 12 November 2020.%* The
case has been heard but the decision is
yet to be released.

And in June the First Judicial District
Court in Montana will hear Held v
State of Montana, a lawsuit mounted
by youth plaintiffs between the ages
of 2 and 18, seeking a declaration that
Montana is failing to uphold their
constitutional rights by promoting a
fossil-fuel-driven economy.®* [Editor’s
note: The Court ruled in favor of the
youth plaintiffs, see: Judge Rules in
Favor of Montana Youths in Landmark
Climate Case, The New York Times,
Aug. 14,2023]

Beyond national courts, interna-
tional and regional courts have also
heard a host of youth claims. These
claims tend to place an emphasis on
human rights embedded in relevant
regional instruments or international
law. Plaintiffs also attempt to base their
claims on the international obligations

of states with regards to combating
climate change.

In September 2020, the first cli-
mate case to be heard by the European
Court of Human Rights was filed by
Portuguese youth against 33 coun-
tries (the 27 European Union countries
alongside the United Kingdom,
Norway, Switzerland, Russia, Turkey
and Ukraine).?s The claimants base their
claim on the European Convention on
Human Rights arts 2 (right to life) and 8
(right to private and family life), as well
as art 14, which protects against dis-
crimination. An important feature of
the caseis that the claim presumes that
the respondents are responsible for
the harmful effects that climate change
poses to the claimants. The case awaits
hearing before the 17-judge Grand
Chamber (transferred to that Chamber
because of its perceived importance).

On the international stage, 16 chil-
dren, including climate activist Greta
Thunberg, filed a petition arguing that
five countries violated their rights
under the United Nations Convention
on the Rights of the Child by failing to
cut greenhouse gases sufficiently and
also failing to encourage polluters to
curb pollution.®® The Committee on
the Rights of the Child ruled that the
claim was inadmissible in 2021, holding
that the plaintiffs had failed to exhaust
their domestic remedies. However,
in its rejection the Committee signifi-
cantly accepted that states can be held
responsible for the detrimental effects
of emissions on children, even on those
children beyond their own territory.

In an international claim which tar-
getsindividuals rather than companies,
a group of New Zealand law students
are attempting to get the global pros-
ecutor’s office of the International
Criminal Court to open an investiga-
tion into BP executives.?”’

Youth complaints are so common
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because of the unique impacts of cli-
mate change on youth, and their lack
of other political avenues to effect
change. The Montana proceedings
emphasise the fact that its youth plain-
tiffs are unable to vote and are thus
subject to the whims of the state’s
majority.”® The plaintiffs draw an anal-
ogy between their situation and the
position of other youth who have faced
“systematic constitutional violations,”
like youth who were disadvantaged
due to segregated schooling.”® The
descriptions of the plaintiffs con-
tains a number of strikingly personal
accounts of the plaintiffs’ relationship
to the environments in which they
live.l°® For example, plaintiffs Jeffrey
K (age 6) and Nathaniel (“Nate”) K (2)
are both described as having respira-
tory issues which are aggravated by
the “smoke-filled air caused by wild-
fires.””! Alongside their health issues,
Jeffrey and Nate also are prevented
from going outside which is “difficult
because Jeffrey and Nate both enjoy
playing outside and being in Montana’s
beautiful natural environment.”'%?

The loss of a treasured environ-
ment is captured by the concept of
‘solastalgia.”®® This is a term coined by
Australian philosopher Glenn Albrecht
and it refers to “the gripping sense
of existential loss when treasured
places are irreparably damaged or
destroyed.”** Claims by youth provide
an avenue where plaintiffs can provide
focused, personal narratives of the
existential and psychological impacts
climate change has on them.

This is a novel way of using the
courts and expressing rights. Courts in
a tortious context have certainly rec-
ognised the damaging effects of mental
distress. But the invocation of the con-
cept of solastalgia seems to go further
than compensation for harm result-
ing from discrete instances of distress

which can be quantified in monetary
terms. Instead, plaintiffs who rely on
the concept of solastalgia are cross-
ing into existential territory, arguing
that a sense of psychological threat
to the essential bounds of one’s iden-
tity is justiciable. How the courts will
react to this attempt to go beyond the
traditional economic horizon of law
remains to be seen.

Indigenous cases

Several of the plaintiffs in the Montana
claim are indigenous youth.!s
One claimant is a member of the
Confederated Salish and Kootenai
Tribes who claims that her culture “is
already in jeopardy and at risk of being
lost.”°¢ Another two claimants, who
are of Crow descent, face disruption
to cultural practices “that are cen-
tral to their spirituality and individual
dignity.””

The sense of loss and solastalgia
which is felt by all of the plaintiffs in
that case has an added and more fun-
damental dimension for those of
indigenous descent, due to the unique
links which exist between indigenous
peoples and the environment. A com-
mon feature of indigenous societies is
collective possession of land, rooted in
a deep spiritual connection to it, which
transcends Western ideas of private
property.'®® As Dennis Foley from the
Gai-mariagal and Wiradjuri peoples
in Australia states, “[tlhe land is the
mother and we are of the land; we do
not own the land rather the land owns
us. Thelandis our food, our culture, our
spirit and our identity.”'*® As a result of
this deep connection, the harm of cli-
mate change to natural environments
poses a distinctive challenge to indige-
nous ways of life.

In multiple places, the United
Nations Declaration on the Rights of

Indigenous Peoples affirms that indig-
enous peoples have rights over the
environment and the natural resources
to which they have a connection.!® For
example, Article 25 affirms the right of
indigenous peoples to maintain their
“distinctive spiritual relationship[s]”
with “lands, territories, waters and
coastal seas and other resources.”

Claims by indigenous people in cli-
mate change litigation are often
founded on this spiritual connection
and the related duties of guardianship,
which include duties to future gener-
ations.!!! This is reflected in the Maori
whakatauki (proverb): ko te whenua te
waili mo nga uri whakatipu (the land
will provide sustenance for future
generations).

As such, there are important links
between youth and indigenous climate
litigation. Both classes of plaintiff tend
to emphasise an intergenerational,
future-oriented outlook which seeks
to overcome the law’s traditional, eco-
nomic short-term horizon. Likewise,
both classes of plaintiff emphasise the
collective rights of particular commu-
nities, rather than the Western idea of
the autonomous bearer of individual
rights, and also emphasise duties to the
environment in its own right. But it is
also important not to conflate indige-
nous claims with other kinds of claim.
English translations of indigenous con-
cepts can never fully do them justice.
Moreover, beyond issues surrounding
the translation of individual concepts,
indigenous knowledge systems are
often rooted in fundamentally differ-
ent ontologies to Western knowledge
systems."? Further, indigenous knowl-
edge systems are often inherently
rooted within specific kinship struc-
tures, such that they cannot simply
be taken and applied in the abstract
by Western courts.® As such, judges
and lawyers must always be care-



ful to avoid artificially appropriating
indigenous concepts without sufficient
knowledge of them.!*

These claims, too, therefore chal-
lenge the traditional horizons of the
courts.

Environmental Legal Personhood

An area closely related to indigenous
climate litigation is the granting of
legal personhood to natural entities
like mountains or rivers.

In India, the Ganges and Yamuna riv-
ers were granted the same legal rights
as humans in 2017 by the Uttarakhand
High Court as part of an effort to com-
bat pollution."® Although this order
was later stayed by the Indian Supreme
Court,"® courts in other Indian states
have continued to invoke environmen-
tal personhood, including to describe
nature as a whole."” And the Supreme
Court of Justice of Colombia, in 2018,
recognised the Amazon as a “subject of
rights.”!18

Elsewhere, similar measures have
been instituted by legislation. In
Aotearoa/New Zealand, legal person-
hood hasbeen granted to Te Awa Tupua
| Whanganui River and Te Urewera
mountain range.” These decisions
reflected the Maori view that “riv-
ers and land are not objects of human
control but part of an interrelated
whole.”?° Similar measures have also
been implemented in other jurisdic-
tions including Canada'' and several
countries in Latin America.'??

The future legal and practical effect
of these developments remains
unclear. But a conceptual or sym-
bolic revolution such as granting legal
personhood can have wide-reaching
impacts and has the potential to inspire
more concrete developments in future.
The most significant aspect of the con-
ceptual revolution brought about by

these developments is the rejection of
a human-centric worldview, wherein
the environment only has value in its
ability to sustain human life.!?3

Role of the Courts!?*

Taken as a whole, what do all these
cases tell us about the role of the courts
in combating climate change?

Traditional role of courts

The beginning of this talk referred to
a range of areas in which judicial con-
sideration of climate change, while not
necessarily simple, fell within the pur-
view of the courts in a way which did
not require fundamental shifts in the
role of the courts or the nature of the
law. In areas like the interpretation of
legislation, claims relating to corporate
governance, greenwashing and insur-
ance, and the prosecution of climate
activists, the courts remain within the
scope of their traditional role. These
are all areas in which courts can fulfil
their adjudicative function of apply-
ing the law to individual cases and of
ensuring that the law is observed and
that governments and private parties
act within it.

But the traditional role of the courts
also has its limitations in terms of
combating climate change. Courts are
fundamentally reactive, rather than
proactive. They are usually restricted
to adjudicating on past events. Courts
are also restricted to the cases which
plaintiffs bring before them and to the
evidence presented in the particular
case, which presents fundamental dif-
ficulties when dealing with an issue as
wide-reaching and complex as climate
change.

Another limitation is that domestic
courts are limited to making rulings
concerning their own jurisdictions

despite the transnational nature of
climate change. This is partly why
youth and indigenous plaintiffs have
had recourse to international bodies.
Further, there is the issue of institu-
tional competence and the proper role
of the courts. It has been argued that
the issue of climate change is inher-
ently political, not legal, and is in the
realm of the executive and legislative
branches of government.

Still, courts have a duty to act within
the limits of their role to preserve jus-
tice as they see it. Relative institutional
competency is necessarily particu-
lar to the circumstances of a given
case. Further, how institutional com-
petency is determined may depend
on how the issue before the courts is
characterised. The determination of
institutional competency may be con-
tingent on whether claims are viewed
in terms of their direct nature (as
claims for justice to be done in the case
of individual plaintiffs) or in terms of
their indirect, strategic effects. Insofar
as climate litigation cases necessarily
involve a blurry co-existence of both of
these dimensions, questions of institu-
tional competency and constitutional
role are necessarily blurred as well.

Discourse

Finally, in all of these cases, the success
or failure of individual lawsuits is only
part of the issue. Litigation, particu-
larly when led by youth or indigenous
plaintiffs, can have a large impact on
societal discourse related to climate
change. Proceeding through multiple
interlocutory stages and appeals, these
cases can generate publicity which
spans a number of years. And this in
turn puts pressure on governments,
businesses and the global community.

This idea of discourse mirrors the
dialogue model of constitutional



jurisprudence, which has origins in
Canada.’”® In Westminster systems,
where courts do not have the power to
strike down legislation, nevertheless
courts can, through their decisions,
have influence on political processes.!?

Conclusion

Despite these difficult questions of
appropriate boundaries, the courts
remain important fora for climate
action. Climate litigation (both success-
ful and unsuccessful) offers an escape
from the feeling of powerlessness that
comes from majoritarian political pro-
cesses. Those who, like the youth, are
threatened by climate change but have

no avenue to effect political change
can be granted a voice by the courts.
Courts concretely focus on individual
situations in a way that allows plain-
tiffs an opportunity to demonstrate
that climate change is an issue of jus-
tice as much as it is a question of policy.

The cases brought by youth and
indigenous peoples will require the
courts to examine the horizons of tra-
ditional legal concepts and categories,
and whether these concepts should be
expanded to accommodate injustices
occurring due to climate change. Courts
will also be forced by these cases to
consider whether the law’s traditional
reactive horizons and boundaries are
appropriate when faced with a truly

existential and urgent threat.

But this expanded horizon does not
only mean looking into the future.
It means recognising that the line
between future, present, and past is
porous. Climate change, though many
of its effects will be felt in the future,
is already experienced now in terms
of its economic consequences but also
as a threat to life and health and as a
sense of loss by those who see their
treasured places and identity slipping
away.

Ileave you with a second whakatauka:
Ka ora te whenua, ka ora te tangata.

When the land is well, we are well.

There are a number of overlapping Maori
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hapi, and even between individual tohunga. As
such, the general sketch stated in this speech
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understanding of the depth and breadth of the
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Beginning of the World, in Tt Ko PARA PArA: AN IN-
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et al. eds., 2018).
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in Congress attempted to overturn allowed (but
did not mandate) fund managers to consider
ESG objectives. The Congressional bill would
therefore reduce the autonomy of private ac-
tors, which is paradoxical given the traditional
free-market ideology of the Republican Party.
See Hughey Newsome, Opinion: Florida and the
politics of ESG investing, City & State Fra. (Feb.

16, 2023) https://www.cityandstatefl.com
opinion/2023/02/opinion-florida-and-poli-
tics-esg-investing/383022/.

Eleanor Mueller, Biden issues first veto, knocks
Marjorie Taylor Greene, Pourrico (Mar. 20, 2023),
https://www.politico.com/news/2023/03/20
biden-vetoes-climate-investing-roll-
back-00087835 (“This bill would risk your re-
tirement savings by making it illegal to consider
risk factors MAGA House Republicans don't
like”).

JoANA SETZER & CATHERINE HIGHAM, GLOBAL TRENDS

IN CLIMATE CHANGE LITIGATION: 2022 SNAPSHOT 1
(Grantham Resch. Inst. on Climate Change &
Env't & Ctr. for Climate Change Econ. and Pol'y
eds., 2022). For the purposes of the report, cases
must generally be brought before judicial bodies
and raise an issue of law or fact relating to
climate change as a significant issue. The report
relies predominantly on the Climate Change
Laws of the World (CCLW) database, accessible
at climate-laws.org. For a regularly updated da-
tabase which canvasses a wider range of cases,
see Climate Change Litigation Databases, SABIN
CTR. FOR CLIMATE CHANGE L., climatecasechart.com
(last visited Aug. 28, 2023).

Seee.g., Cheryl L Pollak et al., ‘Hurricane’ Sandy:
A Case Study of the Eastern District of New York's
Effort to Address Mass Litigation Resulting from

the Effects of Climate Change, 5 Tex. AGM ]. Prop.

L.157(2018).

For example, the NGO ClientEarth has filed

a personal lawsuit, backed by several large
pension funds and investors, against the 11
directors of Shell. Holding a small shareholding
in Shell, the plaintiffs argue that “the board is
persisting with a transition strategy that is
fundamentally flawed, despite the board’s legal
duty to manage [climate] risks[.]” Press Release,
Client Earth, ClientEarth files climate risk
lawsuit against Shell’s Board with support from
institutional investors (Feb. 9, 2023), https://
www.clientearth.org/latest/press-office/press
clientearth-files-climate-risk-lawsuit-against-
shell-s-board-with-support-from-institutional-
investors/.

See Sebastido Viera de Freitas Netto et al., Con-
cepts and forms of greenwashing: a systematic
review, 32(19) Env't Scis. Eur. 1(2020).

Geoffrey Supran et al., Assessing ExxonMobil'’s
global warming projections, 379 Sc. 1, 6 (2023).
See Commonwealth v. Exxon Mobil Corp., 187
N.E.3d 393 (2022). For updates on the case, see
Commonwealth v Exxon Mobil Corp., SaBiN CTR.
FoR CLIMATE CHANGE L., https://climatecasechart.
com/case/commonwealth-v-exxon-mobil-corp

(last visited Aug. 28, 2023). See also “Ramirez v
Exxon Mobil Corporation” SaBIN CTR. FOR CLIMATE
CHaNGE L., https://climatecasechart.com/case
ramirez-v-exxon-mobil-corp/ (last visited
Sept. 4, 2023); “People of the State of New York v
Exxon Mobil Corp” SasIN CTR. FOR CLIMATE CHANGE
L., https://climatecasechart.com/case/peo-
ple-v-exxon-mobil-corporation/ (last visited
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Sept. 4, 2023) ; Chris McGreal, Exxon must go
to trial over alleged climate crimes, court rule,
TrE GuarpiaN (May 24, 2022), https://www.
theguardian.com/environment/2022/may/24
exxon-trial-climate-crimes-fossil-fuels-glob-
al-heating#:~:text=The%20Massachusetts%20
high%20court%200n,role%20in%20worsen-
ing%20environmental%20devastation.

See Fiona Harvey, Greenwashing or a net zero
necessity? Climate scientists on carbon offset-
ting, THe Guarpian (Jan. 18, 2023), https://www.
theguardian.com/environment/2023/jan/18/
greenwashing-or-net-zero-necessity-cli-
mate-scientists-on-carbon-offsetting-aoe.
Patrick Greenfield, Revealed: more than 90% of
rainforest carbon offsets by biggest certifier are
worthless, analysis shows, THE GuarpiaN (Jan. 18,
2023), https://www.theguardian.com/environ-
ment/2023/jan/18/revealed-forest-carbon-off-
sets-biggest-provider-worthless-verra-aoe.
Patrick Greenfield, Biggest carbon credit
certifier to replace its rainforest offsets scheme,
TrE GuarpiaN (Mar. 10, 2023), https://www.
theguardian.com/environment/2023/mar/10
biggest-carbon-credit-certifier-replace-rainfor-
est-offsets-scheme-verra-aoe.

Helen Winkelmann, Susan Glazebrook & Ellen
France, supra note 2, at 101-108. For a significant
example in New Zealand, see Smith v Fonterra
Co-operative Group Ltd [2021] NZCA 552; Smith
v Fonterra Co-operative Group Ltd [2020] NZHC
419,[2020] 2 NZLR 394. Mr Smith lodged a claim
against seven major New Zealand companies,
alleging that they are substantial emitters of
greenhouse gas and that these emissions cause
continuous damage to his whenua (land). The
Court of Appeal struck-out the claim, leave to
appeal to the Supreme Court was granted. The
decision on that appeal is currently reserved.
For a significant Australian example see
Minister for the Environment v Sharma [2022]
FCAFC 35; overturning Sharma by her litigation
representative Sister Marie Brigid Arthur v
Minister for the Environment [2021] FCA 560.
For an American example see County of Santa
Cruz v. Chevron Corp. This claim alleges that
the defendants breached their duty to “use due
care” in their fossil fuel activities. This case is
still to be decided. For updates, see County of
Santa Cruz v. Chevron Corp., SABIN CTR. FOR CLIMATE
CHanct L., https://climatecasechart.com/case/
county-santa-cruz-v-chevron-corp/ (last visited
Aug. 28, 2023).

Though this rationale is open to challenge, it is
difficult to divorce tort law from the underlying
idea that one person ought to be held responsi-
ble for harm done to another. See StepHEN ToDD,
Topp ON TorTs 14-16 (8th ed, Thomson Reuters
ed., 8th ed. 2019).

See The Role of Judges in Climate Governance
and Discourse, supra note 2, at 17-26.

There are a range of example of cases, both
successful and unsuccessful, which have relied
on arguments rooted in human rights law. For
unsuccessful examples, see Greenpeace Nordic
Association v Ministry of Petroleum and Energy
18-060499ASD-BORG/03, 23 January 2020
(Bogarting Court of Appeal) at 234 (Norway).
For an unofficial English translation, and for
updates on this case, see Nordic Ass’n v. Ministry
of Petroleum and Energy (People v Arctic Oil),
SaABIN CTR. FOR CLIMATE CHANGE L., https://climate-
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casechart.com/non-us-case/greenpeace-nordic-
assn-and-nature-youth-v-norway-ministry-
of-petroleum-and-energy/ (last visited Aug. 28,
2023). See also Friends of the Irish Environment
v. Government of Ireland [2020] 205/19. For a
significant case which is a successful example of
this strategy see HR 20 december 2019 (Urgenda
Foundation/Kingdom of the Netherlands). For
the latter, the English judgment is available at
see Urgenda Foundation v. State of the Nether-
lands, SaBIN CTR. FOR CLIMATE CHANGE L., https://
climatecasechart.com/non-us-case/urgen-
da-foundation-v-kingdom-of-the-netherlands/
(last visited Aug. 28, 2023).

Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors
[No 6] QLC 21 (Austl.). For updates on the case,
see Youth Verdict v. Waratah Coal, SaIN CTR. FOR
Crimate CHANGE L., https://climatecasechart.com/
non-us-case/youth-verdict-v-waratah-coal
(last visited Aug. 28, 2023). Waratah Coal can be
contrasted with the outcome of Sharma, supra
note 52 where at first instance the Court held
that the Minister for the Environment had a
duty of care to avoid causing personal injury

to the children of Australia when approving
projects which would increase greenhouse gas
emissions, but the decision was overturned on
appeal.

Id. at 1297-1694.

Id. at 26.

Friends of the Irish Environment v Government
of Ireland, supra note 55. For commentary, see
Orla Kelleher “A critical appraisal of Friends of
the Irish Environment v Government of Ireland”
30 Rev. Eur., CompaR. & INT'L Env'T L. 138 (2021).
See, e.g., Misdzi Yikh v. Canada [2020] FC 1059,
[2020] FCJ 1109, 77 (remarking that the issue of
climate change “is inherently political, not legal,
and is in the realm of the executive and legisla-
tive branches of government”). See also Friends
of the Irish Environment v Government of Ireland,
supra note 55, at 6.27.

Juliana v. United States, 947 F 3d 1159, 1173 (9th
Cir. 2020). In this case 21 youth plaintiffs argued
that the federal government had violated their
constitutional rights by causing dangerous
concentrations of carbon dioxide to be emitted.
The Ninth Circuit have rejected the plaintiffs’
petition for a rehearing en banc. For updates,
see Juliana v. United States, SABIN CTR. FOR CLIMATE
CHANGE L., https://climatecasechart.com/case
juliana-v-united-states/ (last visited Aug. 28,
2023). For updates from the plaintiffs, see Youth
v Gov: Juliana v. US, Our CHILDREN's TrusT, https://
www.ourchildrenstrust.org/juliana-v-us (last
visited Aug. 28, 2023).

Juliana v. United States, 947 F 3d at 1172.

Id. at 1175.

Id. at 1191 (Staton, J. dissenting).

Setzer and Higham, supra note 43, at 22-23.
West Virginia v. EPA, 142 S. Ct. 2587 (2022).

Id. at 2603.

The majority concluded this partly on the basis
of the ‘major questions doctrine’, which is that
courts will interpret the empowering legislation
of regulatory agencies conservatively if the
regulatory agency is claiming a power that is

of vast economic and political significance. In
such situations, the courts may require express
Congressional authorisation before a power is
upheld. While the majority as a whole relied on
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this doctrine, Gorsuch and Alito JJ's concurring
opinion laid out the doctrine the most compre-
hensively. See id. at 2616-27 (Gorsuch, N. concur-
ring). For a survey of this doctrine’s history by
authors critical of the Supreme Court’s decision,
see Natasha Brunstein & Richard L Revesz, Man-
gling the Major Questions Doctrine, 74 AbmiN. L.
Rev. 217, 224-235 (2022).

West Virginia v. EPA, 142 S. Ct. at 2644 (Kagan, E.
dissenting).

Id.

As already stated, the majority in Juliana relied
on similar arguments to oppose pro-climate
intervention (at 26). See also ., Misdzi Yikh v.
Canada [2020] FC 1059, [2020] ECJ 1109, 77.
Setzer and Higham, supra note 43, at 23. See for
example in Canada, Trans Mountain Pipeline
ULC v. Mivasair, 2019 BCSC 50, which concerned
Trans Mountain Pipeline’s ULC’s successful at-
tempt to obtain an injunction blocking access to
work sites connected to the construction of an
oil pipeline extension. The defendant protestors
unsuccessfully applied to be allowed to adduce
evidence to establish the common law defence
of necessity and to be allowed to mount an
argument based on s 7 of the Canadian Charter
of Rights and Freedoms. The protestors failed
on both applications.

EARTHRIGHTS INTERNATIONAL, THE FossiL FUEL INDUSTRY's
UsE oF SLAPPs AND JupiciAL HARASSMENT IN THE UNITED
StaTEs: PoLicy BRIEr (2022).

See, e.g., Rights of Indigenous People in Address-
ing Climate-Forced Displacement, SABIN CTR. FOR
CLIMATE CHANGE L., https://climatecasechart.
com/non-us-case/rights-of-indigenous-peo-
ple-in-addressing-climate-forced-displace-
ment/ (last visited Aug. 28, 2023); Tribes Claim
US Government Violates Human Rights by

Failing to Address Climate-Forced Displacement,
STATE OF THE PLANET (Mar. 3, 2020), https://news.
climate.columbia.edu/2020/03/03/tribes-cli-
mate-forced-displacement/.

Convention relating to the Status of Refugees,
July 28,1951, 189 U.N.T.S. 150, art. 1(A)(2). Note
that many commentators argue that the Refu-
gee Convention is not (and should not be modi-
fied to be) engaged by climate displacement. See,
e.g.,Jane McAdam, Swimming against the Tide:
Why a Climate Change Displacement Treaty is
Not the Answer, 23 INT'L J. Rerucee L. 2 (2011); Dina
Ionesco, Let’s Talk About Climate Migrants, Not
Climate Refugees, Unitep Nations (June 6, 2019),
https://www.un.org/sustainabledevelopment/
blog/2019/06/lets-talk-about-climate-mi-
grants-not-climate-refugees/.

Teitiota v. Chief Executive Ministry of Business,
Innovation and Employment [2015] NZSC 107.
The Court stated that the applicant would not
face “serious harm” if he was returned home,
and that there was no evidence that the Gov-
ernment of Kiribati was failing to take steps to
protect its citizens. Id. at 12.

International Covenant on Civil and Political
Rights, Dec. 16, 1966, 999 U.N.T.S. 171.

Teitiota v. Chief Executive Ministry of Business,
Innovation and Employment [2015] NZSC 107, 13.
U.N. Hum. Rts. Comm., Views adopted by the
Committee under article 5 (4) of the Optional Pro-
tocol, concerning communication No. 2728/2016,
U.N. Doc. CCPR/C/127/D/2728/2016 (Oct. 24,
2019) [hereinafter Views adopted by the Commit-
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tee under article 5 (4) of the Optional Protocol].
Committee members Duncan Laki Muhumuza
and Vasilka Sancin dissented from the decision,
both holding that the right to life was violated.
The majority surveyed each of the various
threats to life raised by Mr Teitiota, concluding
that, while there was evidence behind all of
them, none reached a sufficient threshold to
establish a reasonably foreseeable risk of the
impairment of Mr Teitiota’s right to life if he
were forced to return. Id. at 9.1-9.12. On the
important issue of rising sea levels, the majority
remarked that “the time frame of 10 to 15 years
. could allow for intervening acts by Kiribati,
with the assistance of the international com-
munity, to take affirmative measures to protect
and ... relocate its population[.]" Id. at 9.12.In a
recent article, Michelle Foster and Jane McAdam
argue that this statement should not be taken
as introducing an ‘imminence’ requirement to
the assessment of whether there had been a vi-
olation of Mr Teitiota’s rights under the ICCPR.
Rather, they argue, the majority’s discussion
of potential state action should be taken as a
component of the assessment of the likelihood
or foreseeability of harm. Michelle Foster & Jane
McAdam, Analysis of Tmminence’ in Internation-
al Protection Claims: Teitiota v New Zealand and
Beyond, 71 InT'L anD Compar. L.Q. 975, 981 (2022).
Views adopted by the Committee under article 5
(4) of the Optional Protocol, supra note 80, at 9.4.
Id. at 9.11.
Frequently asked questions on climate change and
disaster displacement, UNHCR (Nov. 6, 2016),
https://www.unhcr.org/news/stories/frequent-
ly-asked-questions-climate-change-and-disas-
ter-displacement.
Press Release, Inst. for Econ. & Peace, Over one
billion people at threat of being displaced by
2050 due to environmental change, conflict and
civil unrest (Sept. 9, 2020); see also Sean McAllis-
ter, There could be 1.2 billion climate refugees by
2050. Here'’s what you need to know, ZuricH (Jan.
18, 2023), https://www.zurich.com/en/media
magazine/2022/there-could-be-1-2-billion-
climate-refugees-by-2050-here-s-what-you-
need-to-know.

See, e.g., Court of Appeals in Renens, September
22,2020, Credit Suisse Protesters Trials 317. For
updates on the case, see Credit Suisse Protesters
Trials, SABIN CTR. FOR CLIMATE CHANGE L., http://
climatecasechart.com/non-us-case/credit-su-
isse-protesters-trial/ (last visited Aug. 28, 2023);
Emma Farge, Activists take Credit Suisse climate
case to Europe human rights court, Reuters (Nov.
5,2021), https://www.reuters.com/business

cop/activists-take-credit-suisse-climate-case-
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