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‘Legitimacy’, ‘reputation’ or ‘institutional trust’ inspired by judicial institutions constitutes an
important aspect of the rule of law. Consequently, scholars developed survey-based methods to
quantify ‘legitimacy’ as understood in the Weberian sense. Thereby, the survey response quality
can meaningfully impact the obtained results. Moreover, one can expect, that sharpening politi-
cal polarization observed in various countries could amplify such measurement problems. The
goal of this paper is to examine the assessments of the Polish Constitutional Tribunal (CT) using
two distinct surveys carried out in March 2022 by CBOS (Public Opinion Research Center). Both
asked about the overall assessment of the CT performance, as well as electoral preferences (voting
intent and preferred political party), frequency of religious practices, self-assessment of economic
conditions and included a battery of standard demographic controls. Both overall assessment lev-
els as well as individual-level determinants of the CT assessment (using probit models) had been
compared. The findings document that, regardless of the survey data collection mode, controlled
for demographic factors, the assessment of CT depends upon variables representing political po-
larization. This finding can be interpreted as an indication of its political de-legitimization. More-
over, five years after the constitutional crisis, and nearly one and a half years since the abortion
verdict, over 40 per cent of respondents of the Allerhand Institute Survey admitted they ‘don’t
know precisely’ the task of the CT or even ‘haven’t heard’ about it, indicating a substantial lack of
knowledge. The second group of findings documents differences between CAPI and CAWTI polls.
According to the authors’ knowledge, it is the first attempt to examine respondent-level deter-
minants of CT assessment, and test their sensitivity to the survey data collection mode, thereby
contributing to our understanding of the Polish CT legitimacy five years after the constitutional
crisis, and methodological aspects of such measurements in general.
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,Legitymacja”, ,reputacja” lub ,zaufanie instytucjonalne” wspierane przez instytucje sadowe sa
waznym aspektem rzadéw prawa. W zwiazku z tym badacze opracowali metody oparte na ankie-
tach w celu iloSciowego okreélenia ,legitymizacji’ rozumiane] w sensie Weberowskim. Oznacza
to, ze jako$¢ odpowiedzi ankietowych moze mieé znaczacy wplyw na uzyskane wyniki. Co wiecej,
mozna oczekiwad, ze poglebiajaca sie polaryzacja polityczna obserwowana w réznych krajach spo-
teguje takie problemy pomiarowe. Celem niniejszego artykutu jest zbadanie ocen polskiego Try-
bunalu Konstytucyjnego (TK) na podstawie dwoéch réznych sondazy przeprowadzonych w marcu
2022 r. przez CBOS. W obu przypadkach pytano o ogdlng ocene dzialalnoéci TK, a takze o pre-
ferencje wyborcze (zamiar glosowania i preferowana partie polityczna), czestotliwoéé praktyk
religijnych, samoocene warunkéw ekonomicznych oraz uwzgledniono zbiér standardowych préb
demograficznych. Autorzy poréwnali zaréwno ogdlne poziomy oceny, jak i indywidualne deter-
minanty oceny TK (za pomoca modeli probitowych). Wyniki badania pokazuja, ze niezaleznie od
sposobu gromadzenia danych ankietowych, kontrolowanych przez czynniki demograficzne, ocena
TK zalezy od zmiennych reprezentujacych polaryzacje polityczna. Wynik ten moze by¢ interpre-
towany jako wskaznik jego politycznej delegitymizacji. Co wiecej, pie¢ lat po kryzysie konstytu-
cyjnym 1 prawie poéttora roku od wyroku w sprawie aborcji ponad 40% respondentéw badaniu
Instytutu Allerhanda (Al Survey) przyznato, ze ,nie zna dokladnie” zadania TK lub nawet ,nie
styszato” o nim, co wskazuje na znaczny brak wiedzy. Druga grupa wynikéw dokumentuje réznice
miedzy badaniami CAPI i CAWI. Zgodnie z wiedza autoréw jest to pierwsza proba zbadania deter-
minantéw oceny TK na poziomie respondentéw i oceny ich wrazliwoéci na tryb zbierania danych
ankietowych, dzieki czemu pomaga zrozumieé legitymizacje polskiego TK pieé¢ lat po kryzysie
konstytucyjnym oraz metodologiczne aspekty takich pomiaréw w ogdle.

Stowa kluczowe: polski kryzys konstytucyjny; legitymacja sadéw; ocena sadow

I. INTRODUCTION

On both, conventional wisdom as well as the scientific level it is acknowl-
edged that ‘legitimacy’ or ‘trust’ inspired by the judicial institutions is an
important aspect of the rule of law. However, the issue tends to be compli-
cated as analytical definitions are introduced. First, it is a notion of ‘legiti-
macy’ that can be conceptualized on various levels,! ranging from moral (i.e.
whether a given system or specific institution is legitimate from the norma-
tive point of view) to empirical (also called Weberian, referring to the actual
perception of a system or institution in a specific time and among a specific
group of people). The latter had been conceptualized — following Easton? —
in terms of ‘diffuse support’ or institutional commitment,® contrasted with
‘specific support’ or approval of particular decisions or policies pursued by
the institutions. Second, judicial reputation’ had been theorized, as ‘armed
only with pens, judges can only be effective if they are persuasive and au-
thoritative to the parties before them, the legal community, and the public

! Sadurski, Sevel, Walton (2019)

2 Easton (1975): 435-457.

3 ‘[W]illingness to defend the institution against structural and functional alterations that
would fundamentally alter the role of the institution in society’, Gibson, Caldeira (1995): 356—-376.
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as a whole’.* Finally, there is a strand of the literature addressing so-called
‘institutional trust’.’

Empirically, ‘diffuse support’ or ‘institutional trust’ among the general
public tends to be measured using surveys, in (1) either single-item so-called
‘confidence question’ or (1) multi-item and theoretically grounded legitimacy
scales.” Recently, an alternative ‘applied legitimacy’ index has also been con-
structed.® Remaining agnostic towards the above-mentioned theoretical dis-
cussion, one needs to keep in mind that the survey-based nature of the mea-
surements implies that response quality can meaningfully impact obtained
‘legitimacy’ or ‘institutional trust’ data.

The paper examines assessments of the Polish Constitutional Tribu-
nal (CT) — the institution captured in 2016 by the right-wing populist Law
and Justice (Prawo i Sprawiedliwosé, L&J) party in what Sadurski de-
scribed as a journey ‘from an Activist Court’ to ‘a Governmental Enabler™
(or, to borrow from retired CT Justice Pyziak-Szafnicka, ‘CT a rebours’®).
The example of Poland seems particularly relevant, given (i) the severe and
unprecedented EU nature of the clash between politics and constitutional
adjudication, and the extent of the political polarization currently labelled
as ‘pernicious’™ or ‘severe’.’? To this end, it draws on two polls carried out
in March 2022 by the Polish Public Opinion Research Center (CBOS) — the
first run on a randomly selected representative sample and carried out in
mixed mode (with 56% of interviews face-to-face) and second, run on repre-
sentative CAWI panel. Both asked about the overall ‘assessment’ of the CT

4 As a ‘stock of judgments’ about judicial ‘past behavior (which may or may not be used to
predict future behavior)’, see Garoupa, Ginsburg (2015): 2 and 4.

> Newton, Norris (2000): 52—-73; Keefer, Scartascini (2022).

6 That is, question whether respondent trust or have a confidence in a given institution — for
critique of this approach as mistaking ‘diffuse’ and ‘specific’ support as ‘confidence replies seem
to reflect both short-term and long-term judgments about the Court, with the greater influence
coming from satisfaction with how the Court is performing at the moment’, see Gibson, Caldeira,
Spence (2003): 364.

" For literature using such scales see, e.g., Gibson, Caldeira (1992), (1995); Gibson, Caldeira,
Baird (1998); Gibson (2007); Nelson, Gibson (2014); Cann, Yates (2016); Gibson, Nelson (2019).
Items advocated in abovementioned papers (and applied to estimate ‘diffuse support’ metric) were:
(1) If [the court] started making a lot of decisions that most people disagree with, it might be better
to do away with the court altogether (disagreeing respondents considered to show diffuse support);
(i1) The right of [the court] to decide certain types of controversial issues should be reduced (dis-
agreeing respondents considered to show diffuse support); (iii) The political independence of [the
court] is essential. Therefore no other institution should be able to override its verdicts, even if it
thinks they are harmfull (agreeing respondents considered to show diffuse support).

8 ‘[A]lternative index based on applied proposals discussed by politicians and elites who seek
to change the Court’s institutional structure to be used as a measure of legitimacy instead’, see:
Badas (2019).

9 Sadurski (2019a).

10 Pyziak-Szafnicka (2020).

11 McCoy, Somer (2019).

2 Carothers, O’'Donohue (2019). These authors describe Polish case as ‘asymmetrical polar-
ization, in which the populist camp is cohesive and mobilized but its opponents are fragmented
and reactive’.
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‘performance’™® (sort of ‘confidence question’, however admittedly correspond-
ing to the ‘specific’ rather than ‘0’), as well likely respondent-level explanatory
variables: electoral preferences (voting intent and preferred political party),
frequency of religious practices, self-assessment of economic conditions and
a battery of standard demographic controls.

Thereby, this paper contributes to two strands of the literature. First, rel-
evant in the context of political polarization'* and populist assaults on the
judiciary,'® sheds light on the legitimacy of CT during and after a constitu-
tional crisis. On top of factual accounts, this topic had been addressed on
a philosophical or normative basis,'” as well as through the lens of Bourdieu’s
sociology.'® However, most of the quantitative data on public opinion reaction
to the crisis came from the CBOS April 2016 poll* — as well as the CT ‘confi-
dence question’, routinely asked by CBOS in March and September. Second,
related to the survey methodology literature that examines survey adminis-
tration mode (and possible CAWI panel self-selection bias?’) impact?' on sur-
vey-based measures of CT ‘institutional trust’ (legitimacy’).

The proposed examination of CT perception during and after the real-life
constitutional crisis follows the logic of the ‘natural experiment’ approach of
Skitka et al., and Badas?> — however, due to the unique severity of the Pol-
ish crisis, we can test ‘limits on legitimacy’ much farther than these authors.
The rest of the paper is organized as follows: Section II introduces the data
sources, Section III provides an overview of obtained results. Section IV com-
pares probit models of CT ‘assessment’, estimated using APiW Survey and Al
Survey, and Section V concludes this paper.

13 PL: ‘Jak by Pan(i) ocenit(a) dziatalnosé ... Trybunatu Konstytucyjnego? ['How would you
rate the activities of the ... Constitutional Tribunal?’].

14 Carothers, O’'Donohue (2019).

% Lithrmann, Lindberg (2019).

16 Sadurski (2019b), (2019a).

17 See e.g. Ciszewski (2016). For constitutional courts legitimacy and postmodernism see
Sulikowski (2012).

8 Debska, Warczok (2018).

¥ Aktualne problemy i wydarzenia ['Current problems and developments’; hereafter APiW
Surveys] (311). Kwiecien 2016, https://doi.org/10.18150/4QPK80. For research communiques sum-
marizing its findings see CBOS (2016) Opinia publiczna o sporze wokét Trybunatu Konstytucyjnego
[Public opinion on the dispute surrounding the Constitutional Tribunal], no. 62/2016 and CBOS (2016)
Opinie o Trybunale Konstytucyjnym [Public opinion on the Constitutional Tribunal], no. 67/2016.

20 On online surveys biases see e.g. Bethlehem (2009): 276-307 and (2018): Ch. 8.

2 Likely impact of survey administration mode on sensitive survey items (and there are rea-
sons to expect CT assessment in heavily politically polarized society could be one of them) could
be the result of social desirability bias, see Brace (2018): 316.

22 The former paper ‘tracked public opinion before and after the U.S. Supreme Court ruled
in a case that challenged states’ rights to legalize physician-assisted suicide. Results indicated
that citizens’ degree of moral conviction about the issue of physician-assisted suicide predicted
post-ruling perceptions of outcome fairness, decision acceptance, and changes in perceptions of
the Court’s legitimacy from pre- to post-ruling’, see Skitka, Bauman, Lytle (2009): 5667-578. The
latter paper is ‘analyzing public support for the 1937 Court-packing plan [of F.D. Roosevelt]. The
Court-packing plan is a unique context in which to test theories of legitimacy because the Court’s
institutional structure faced a credible threat’, Badas (2019).
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II. THE DATA

1. CBOS - the pollster

Both surveys analysed in this paper were carried out by the CBOS, intro-
ducing itself as ‘a publicly funded independent research centre’ that ‘researches
to satisfy the needs of Polish public administration bodies and societies at large,
as well as various other interested institutions’.? Noteworthy, CBOS is not an
ordinary think-tank or private enterprise — but a non-profit regulated by a spe-
cific law of 20 February 1997 on CBOS?* and supervised by the Prime Minister.?®

What makes CBOS particularly well-suited to carry out detailed, CT-re-
lated polls is the fact that it collects — as part of its monthly APiW Surveys —
the longest available time series of ‘assessments’ of the political institutions’
‘performance’ (what can be considered as ‘confidence question’, for data on CT
see Graph 1).

Graph 1

CBOS: CT assessment over 2002—2022
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Before 2002, CT was not included among the institutions whose performance had been regu-
larly measured. In subsequent years share of respondents declaring good assessment of the CT
largely exceeded its opponents, however substantial share of respondents was unable or unwil-
ling to form categorical assessment. Perhaps surprisingly, the confrontation with the CT during
the first Law and Justice government (2005—2007) improved the perception of the CT. The ‘war
against the constitution’ and the performance of the ‘new’ CT (entangled with Law and Justice)
unprecedentedly harmed its performance ratings, however, some rebounds had been visible over
2017-2018. 2020 peak of negative assessments represents a verdict restricting access to abortion.
Dots represent individual pools, and lines — the LOWESS smooth.

Source: CBOS data reported in the subsequent ‘Public Institutions Assessments’ releases, 2002—
2022.

% https://www.cbos.pl/EN/about_us/about_us.php

2 Journal of Laws of the Republic of Poland 1997, No. 30, item 163.

% On the ‘informal’ level, the issue of Chancellery of Prime Minister ‘contacts’ with CBOS direc-
tor surfaced in an leaked e-mails scandal (see reporting at: https://www.rp.pl/polityka/art36760141-
afera-mailowa-szefowa-cbos-potwierdza-brala-udzial-w-spotkaniach-z-dworczykiem).
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It 1s evident from even the most casual inspection of Graph 1, that before
the 2016 constitutional crisis, CT tended to inspire substantial goodwill. That
changed abruptly with the acute phase of the crisis, and for ‘CT a rebours’
(2017 onwards) negative assessments tend to dominate. In other words, the
aggregate public opinion seems to agree with Sadurski’s narrative of CT’s
journey from pre-2015 ‘Activist Court’ though ‘a Paralysed Tribunal of 2015—
2016 to post-2017 ‘Governmental Enabler’.2

However, what seems to have paramount importance to the judicial in-
stitution’s legitimacy and the constitutional crisis dynamics is the percent-
age of respondents unable or unwilling to formulate positive or negative
CT assessments. It seems that these respondents either hold highly ambiguous
views or simply lack relevant knowledge. To our best knowledge, questions on
CT-related knowledge had not been frequently asked in representative sam-
ple surveys, and even if, typically relied on self-assessment (see Table 1).

Table 1
General public’s awareness of the CT: 2004, 2007 and 2022
Survey Type of question Results (whole sample)
Jun 2004 (APiW 169%7) Self-assessment® Aware: 31%

Somehow aware: 37%
Unaware: 32%

Apr 2007 (APiW 2032%) Self-assessment* Aware: 45%
Somehow aware: 36%
Unaware: 19%

Nov. 2007 (PGSW?) Question** Correct answer: 51%
Incorrect answer: 18%
No answer: 31%

March 2022 Al Survey (see Self-assessment® Aware: 58%
section I1.3 for detailed Somehow aware: 35%
description) Unaware: 7%

* ‘Have you heard about the CT: Yes, I have heard and more or less know what it is doing [aware], Yes,
I have heard about it but I don’t know precisely what it is doing [somehow aware], No, I haven’t heard
about the CT [unaware].’

** ‘Which institution in Poland determines the law’s conformity with the Basic Law [i.e. the Constitu-
tion]: Supreme Court, Tribunal of the State, Supreme Administrative Court, Prosecution General, CT
[correct answer], Minister of Justice, hard to say.’

Source: the authors’ own elaboration based on CBOS data.

%6 Sadurski (2019a).

21 CBOS (2004) Polacy o dziatalnoéci Trybunatu Konstytucyjnego, BS/122/2004, data set
available at https://doi.org/10.18150/GLAPBG.

28 CBOS (2007) Opinie Polakéw o Trybunale Konstytucyjnym, BS/76/2007, data set available
at https://doi.org/10.18150/BMHS8D.

29 Markowski (2007): Polskie Generalne Studium Wyborcze (PGSW) 2007, Institute of Politi-
cal Studies Polish Academy of Sciences (ISP PAN), data set available at: https://doi.org/10.18150/
GOWVXS.
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Presented data indicates improvement in CT-related knowledge, nev-
ertheless, in 2022 over 40 per cent of Al Survey respondents admitted they
“don’t know precisely” or even “haven’t heard” about the CT. Also, self-assessed
awareness seems correlated with the overall CT assessment (‘confidence ques-
tion’) — of those describing themselves as aware of CT, 63 per cent assess it
negatively, 28 per cent positively and less than 10 per cent picked ambiguous
answers. Of those admitting lower levels of knowledge assessments spread
nearly evenly.

Table 2
Al Survey (March 2022): CT awareness and assessment
Self-assessed CT awareness
Aware Somehow aware Unaware
Positive 16% 12% 2%
CcT Hard to say 5% 10% 3%
assessment
Negative 36% 12% 1%

Source: the authors’ own calculations based on CBOS data.

2. APiW Survey

The first compared survey is the CBOS workhorse poll, called ‘Current
Problems and Developments™® (APiW Survey), carried out monthly since the
early 1990s. It is collected as a repeated cross-section. Each wave of the APIW
Survey includes several blocks of questions: (i) asked monthly (like assess-
ments of the parliament, president and cabinet, approval ratings of key politi-
cians and alike), (i1) asked several times a year (like assessments of the courts,
police, CT), (iii) asked annually (like wellbeing over the last year and expecta-
tions about the next year), (iv) repeated every few years (like more detailed
assessments of some institutions and their performance) as well as (v) purely
one-off questions.

Until the COVID-19 pandemic, the APiW Survey had been run using face-
to-face mode on a representative sample drawn from population registers.?!
Since 2020, it switched to the mixed mode, however still dominated by the
CAPI. Specifically, for APiW no. 383, examined in this paper, of 1,078 respon-
dents, 56 per cent had been reached using the face-to-face method, (CAPI),
28,4 per cent via phone (CATI) and 15,6 via the internet (CAWI) during 28
February — 10 March 2022 period. Noteworthy, the mode of survey adminis-

30 PL: ‘Aktualne problem i wydarzenia’.
31 See Dabata (2007).
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tration was independent of the sample selection procedure applied by CBOS,
which is still based on draws from the population registers.??

3. Al Survey

The second survey was carried out by CBOS on behalf of the NGO Aller-
hand Institute (Al Survey),* on the sample selected from the internet panel
assembled by the CBOS, using demographic quotas® (and thereby advertised
as a representative sample of adult Poles). Noteworthy, as the sample had
been). The survey was carried out in late March 2022, using the CAWI method,
on 1,023 individuals, and weighted according to the CBOS standard practices.
It contained CT assessment questions as well as a battery of sociodemographic
questions worded as in the AP1IW Survey.

However, a comparison of the APiW Survey (no. 383) and Al Survey re-
sults revealed substantial discrepancies. Although the demographic charac-
teristic® of both samples matched each other, Section III documents that the
lifestyle and preferences of the poll’s respondents differed. We are unable to
explain whether the differences resulted from survey administration mode
(face-to-face vs CAWI) or sample selection (drawing from population register,
which is likely to increase concerns about anonymity, vs online panel likely
to suffer self-selection bias). In both cases, social desirability bias could play
a role.

III. THE RESULTS

Table 1 provides the distribution of answers to the CT assessment ques-
tions (‘confidence question’ phrased as in the time series plotted in Graph 1),
as obtained in two compared surveys. Both paint quite a gloomy picture,
with respondents declaring negative assessments substantially outnum-
bering those declaring positive ones (the result is quite spectacular when
firm opinions are compared). However, the precise estimates differ, as the
CAWI-based Al Survey delivered a noticeably smaller fraction of ‘hard to
say’ responses.

32 As put in research communique, CBOS (2022) Oceny dziatalno$ci instytucji publicznych,
Nr 50/2022, ‘badanie ... przeprowadzono w ramach procedury mixed-mode na reprezentatywnej
imiennej prébie pelnoletnich mieszkancéow Polski, wylosowanej z rejestru PESEL’ (‘the survey ...
was conducted using a mixed-mode procedure on a representative named sample of adult resi-
dents of Poland, drawn from the PESEL register’).

33 Survey had been funded under the grant from The Economic Freedom Foundation (https:/
wolnagospodarka.pl/en/).

34 The following variables had been used: sex, age cohort (18-24; 25—44; 45-64; 65+), educa-
tion (primary and vocational, secondary and tertiary), urban-rural (rural; urban below 100 thou-
sand; urban 100-500 thousand; urban above 500 thousand inhabitants) and geographical region.

% Like age, sex (as CBOS offers binary distinction lacking refusal to answer, we consider it
an indicator of ‘sex’ rather than ‘gender’), education attainment, place of residence.
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Table 3
CBOS: CT assessment in March 2022, APiW Survey and Al Survey
APiW Survey Al Survey

Ultimately positive 3% 4%
— 24% 30%

Rather positive 21% 26%

Rather negative 16% 21%
- - 42% 50%

Ultimately negative 26% 29%
Hard to say 33% 33% 19% 19%
Refuse to answer 1% 1% 1% 1%

Source: the authors’ own calculations based on CBOS data.

It is unclear whether it was the effect of social desirability bias (in a politi-
cally polarized Polish society, it seems that both supporters and opponents of
CT could have incentives to conceal their views using ambiguous answers) or
the effect of selection bias in the CAWI panel, favouring people with sharply
developed views and opinions.

Table 2 summarizes answers to one of three key explanatory variables
for the CT assessment: the self-assessment of household economic conditions.
This time, the Al Survey suggests a noticeably lower percentage of respon-
dents declaring good — and a proportionally higher percentage of those declar-
ing bad — household economic condition.

Table 4
CBOS: Self-assessment of household economic conditions March 2022,
APiW Survey and Al Survey
APiW Survey Al Survey

Bad 2% 4%

% 18%
Rather bad 5% 14%
Either good nor bad 41% 41% 45% 45%
Rather good 33% 30%

52% 36%
Good 19% 6%
Refuse to answer* 1% 1%

* APiW Survey respondents had no option to refuse.

Source: the authors’ own calculations based on CBOS data.

Another explanatory variable that will be further examined is the declared
frequency of religious practices. Also this time the results of the Al Survey dif-
fer from those from APiW, indicating more secular behaviour of respondents
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(with the biggest difference in two categories — those declaring weekly prac-
tices®® and those declaring no practices at all).

Table 5
CBOS: Frequency of religious practices March 2022, APiW Survey and Al Survey

APiW Survey Al Survey

More than once a week 4% 4%
37% 28%

Once a week 33% 24%

One or two per month 14% 9%
A 39% 37%

A few times a year 25% 28%
Never 22% 22% 34% 34%
Refuse to answer 2% 2% 2% 2%

Source: the authors’ own calculations based on CBOS data

Finally, it is instructive to examine the voting intent declaration, as de-
livered by the two surveys. Perhaps the most striking difference between the
two compared surveys is offered by electoral declarations. In the case of APiW,
11 per cent of respondents declare no intent to vote, 15 per cent describe them-
selves as undecided, 22 per cent declare intent to vote right-wing populist
Law and Justice, 14 per cent — the main opposition party (Civic Coalition) and
a further 8 per cent, another opposition party (PL 2050). For the AI Survey
support for Civic Coalition was higher than for Law and Justice (19 per cent
to 16 per cent respectively) and PL 2050 scored another 11 per cent.

While an explanation of these differences remains beyond the scope of this
paper, it suggests caution in interpreting Al Survey results.

Table 6
CBOS: voting intent March 2022, APiW Survey and Al Survey
APiW Survey Al Survey

Will vote 73% 67%
Not sure 15% 23%
Will not vote 11% 11%

Of those declaring intent to vote:

Prawo i Sprawiedliwosé [L&J] Lé&dJ and minor | 22% 16%

Porozumienie Jarostawa Gowina right-wing 0% 0%

Kukiz ‘15 1% 28% 0% 21

Konfederacja Wolnosé i Niepodlegtosé 5% 5%

36 The ‘expected’ frequency for Roman Catholic (dominant denomination in Poland) regularly
attending Sunday Mass.
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Koalicja Obywatelska [Civic Coalition] Anti-L&dJ bloc 14% 19%
Polska 2050 Szymona Hotowni [PL2050] 8% 11%
- 27% 38%
Lewica 3% 6%
PSL - Koalicja Polska 2% 2%
Other parties 0% 0% 1% 1%
Hard to say 15% 15% 4% 4%
Refuse to 4% 4% 1% 1%
answer

Source: the authors’ own calculations based on CBOS data.

All in all, it seems that the CAWI respondents of the AI Survey were more
secular and liberal than APiW. Particularly, the share of supporters of Law
and Justice relative to the main opposition parties looked, given other surveys
carried out over March 2022, outrageously small. Unfortunately, given the
available data, we cannot determine whether observed differences resulted
from survey administration mode (CAPI vs CAWI) or sample selection proce-
dure (sample drawn from population register or CAWI panel).

IV. DETERMINANTS OF CT ‘ASSESSMENT’

As indicated in Table 1, the results of compared surveys differed in terms
of the overall assessment of the CT, with the most notable difference of vis-
ibly lower percentage of ambiguous answers. Depending upon the mechanism
behind such result (social desirability bias or online panel selection process
favouring people with sharply developed views and opinions) it is important to
examine whether determinants of CT assessment (like demographics or politi-
cal views) differ depending on the data used.

To this end, probit models were estimated using APiW Survey and Al Sur-
vey data (robust st. errors, data weighted with weights provided by CBOS —
using standard st. errors and abandoning weights not affected qualitative re-
sults). For each survey, four separate models were estimated:

(1) binary variable model for positive (= 1, 0 otherwise, n/d if refused
to answer) assessment of the CT,

(11) binary variable model for negative (= 10 otherwise, n/d if refused
to answer) assessment of the CT,

(ii1) binary variable model for ambiguous (hard to say = 1, 0 otherwise, n/d
if refused to answer) assessment of the CT, and

(iv) ordinal variable model (positive = +1, ambiguous = 0, negative = —1,
n/d if refused to answer).

Estimation results are summarized in Graph 2 and 3. All in all, it is fair
to conclude, that models estimated using data collected in both surveys paint
a relatively similar picture of mechanisms behind the CT assessment.
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Starting with ‘partial’ probit modelling of positive CT assessment (left
panel of Graph 2) in models estimated using both datasets declared support
for Law and Justice — as well as declared lack of religious practices turned out
statistically significant at 1 per cent significance level, with expected signs
(and comparable magnitude). Models differed in terms of the significance of
sex (in the APiW Survey females were significantly less likely to assess CT
positively), perception of economic conditions (in the Al Survey those assess-
ing them favourably were significantly more likely to assess CT positively),
declaration of the anti-L&dJ vote®” (in Al Survey those assessing them favour-
ably were significantly less likely to assess CT positively) and frequent reli-
gious practices (in APiW Survey those practising weekly or more often were
significantly more likely to assess CT positively).Second ‘partial’ probit models
(negative CT assessment, middle panel of Graph 2) also agreed upon key ex-
planatory variables statistically significant at a 1 per cent significance level
(declared intention to vote Law and Justice as well as anti-L&dJ, lack of reli-
gious practices). Tertiary education turned out statistically significant at 1
per cent (APiW Survey) or 5 per cent (Al Survey) significance levels. Models
differed in terms of the significance of age (in the Al Survey those older were
more likely to assess CT negatively), sex (in the Al Survey females were less
likely to assess CT negatively), nonvoting intent or being undecided (in APiW
Survey those were significantly less likely to assess CT negatively) and fre-
quent religious practices (in APiW Survey those practising weekly or more
often were significantly less likely to assess CT negatively).

The third ‘partial’ probit model (‘hard to say’ CT assessment, right panel
of Graph 2) is particularly interesting as the two surveys differed noticeably
in terms of the frequency of this answer (see Table 1). In both models, sex and
intent to vote anti-Law and Justice turned out statistically significant at 1 per
cent significance level, with comparable magnitude (females were more likely
to formulate ambiguous assessment, while L&J opponents were less likely
to do so). Tertiary education turned out statistically significant at 1 per cent
(APiW Survey) and 5 per cent (IA Survey) significance level. Models differed
in terms of secondary education impact (in the APiW Survey those with sec-
ondary education were also less likely to formulate ambiguous assessments,
albeit with lower coefficient and significance level) and those living in the ru-
ral area (in the Al Survey less ambiguous assessments).

Modelling CT assessment as an ordinal variable (ordered probit, Graph 3)
delivers similar results. In the case of both the APiW Survey and Al Survey
three highest coefficients (with expected direction and quite comparable in
magnitudes) and all statistically significant at 1 per cent significance levels
denote intent to vote Law and Justice as well as anti-Law and Justice, and
lack of religious practices. In the case of the APiW Survey, also frequent reli-
gious practices turned out statistically significant at a 1 per cent significance
level (associated with better CT assessment). Also, those declaring as nonvot-
ing or undecided tended to assess CT more positively (coefficient significant at
5 per cent significance level).

3T Specific political parties aggregated in the variable anti-L&dJ vote were listed in Table 6.
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Graph 3

Comparison of estimated ordered probit models (positive = +1; ‘hard to say’ = 0; negative = —1),
the point estimate of the respective coefficients and 95 per cent confidence bands

Age [years] H
Age Square
Sex [F=1] = —
Rural = =
Urban [over 500 k] e |
Tertiary education |
Secondary education Ly = ——_—
Economic condition good L — -
Economic condition bad l—
No intent to vote [
Undecided on vote — [———
Vote L&J [a] I
Vote anti-L&J —
Religious practices: weekly or more often [b] | ——]
Religious practices: never =
[a] x [b] [ ——— N S
-15 -1 0,5 0 05 1 15

m APIW point estimate m Al point estimate

Source: the authors’ own calculations based on CBOS data.

All in all, models estimated on data collected in both surveys: APiW and
Al, agree on the key role of political polarization in assessing CT performance.
They also agree on the link between secularism (lack of declared religious
practices) and scepticism towards CT.

Interestingly, the opposite is true only in the case of models estimated
using APiW data (as those declaring frequent practising are also assessing
CT more favourably). Given the fact that the Al Survey reports substantially
lower percentages of (1) frequently practising (see Table 5) and (i1) Law and
Justice supporters (Table 6) that could indicate the underrepresentation of
this group in the CBOS online panel. Interestingly, the interaction variable
aimed at separating the religiously motivated Law and Justice voters®® turned
insignificant in all specifications.

Last but not least, models estimated using both data sources, indicated
a quite small contribution of demographic variables — with the exception of
tertiary education and sex® (with the latter correlated with ambiguous as-
sessments). Perhaps intriguingly, it was APiW — not Al Survey — where fe-

3 As it is widely speculated that electorate of this party is composed with two main seg-
ments: the cultural warriors (supporting L&dJ for a long time) and those favouring higher social
spending (supporting L&dJ after introduction of universal child benefit, so called 500+, after tak-
ing power in 2015).

3 Since CBOS offers binary distinction lacking refusal to answer, we consider it an indicator
of ‘sex’ rather than ‘gender’.
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males turned out significantly less likely to assess CT favourably (polls had
been carried out one and a half years after the CT abortion ban ruling* and
subsequent street protests).

V. CONCLUSIONS

The goal of this paper was to examine the assessments of the Polish Con-
stitutional Tribunal (CT) using two distinct surveys carried out in March 2022
by CBOS. The first one is the CBOS workhorse poll, called ‘Current Problems
and Developments’ (APiW no. 383), carried out over 28 February — 10 March
2022 period on 1,078 respondents (sample drawn from population register),
of whom 56 per cent had been reached using the face-to-face method (CAPI),
28,4 per cent via phone (CATI) and 15,6 via the Internet (CAWI). The second
survey was carried out by CBOS on behalf of the NGO Allerhand Institute
(AI Survey), on an internet panel assembled by the CBOS, and offering what
is advertised as a representative sample of adult Poles. The survey was car-
ried out in late March 2022, using the CAWI method, on 1,023 individuals.
Both surveys asked about the overall assessment of the CT performance, the
voting intent (and electoral preferences), frequency of religious practices, self-
assessment of economic conditions and a battery of standard demographic
controls. Thereby it was aimed to contribute to the literature on the Polish
constitutional crisis as well as to the literature on survey administration mode
impact on ‘institutional trust’ measurement in the context of a politically po-
larized society.

First, both surveys indicate a net-negative assessment of the CT, confirm-
ing what is now conventional wisdom on ‘CT legitimacy’, held by legal schol-
ars, sociologists and pundits (as expressed in phrases like a ‘Governmental
Enabler’*' or ‘CT a rebours™?).

Second, even five years after the constitutional crisis, and nearly one
and a half years since the abortion verdict, over 40 per cent of respondents
to the Al Survey admitted they ‘don’t know precisely’ the task of the CT
or even ‘haven’t heard’ about it. Also, 19 per cent of the Al Survey (and 33
per cent of the APiW Survey) were unable or unwilling to provide a posi-
tive or negative assessment of its performance, picking ambiguous an-
swers instead. That could indicate a lack of knowledge, with potentially
high relevance towards the democratic practice in general and democratic
institutions’ resilience in particular (as a less informed population could
be more prone to partisan and populist propaganda, framing counter-ma-
joritarian institutions like CT as ‘enemies of the people’ lacking electoral
legitimacy).

10 See Gliszczynska-Grabias, Sadurski (2021).
4 Sadurski (2019a).
42 Pyziak-Szafnicka (2020).
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Third, probit modelling of the CT assessments, as collected in both surveys
documents the prominent role of (i) political and (ii) religious polarization.
However, specific effects (like lack of frequent practices — better CT assess-
ment effect in Al Survey as compared with APiW Survey) seem to resonate
with the hypothesis of CAWI sample bias.

Fourth, as answers to the political preferences and lifestyle questions are
compared between the APIW Survey and the Al Survey, substantial discrep-
ancies emerged. All in all, it seems that the CAWI sample of the Al Survey
was more secular and liberal than the population register drawn and inter-
viewed primarily using the CAPI APiW Survey sample.

Unfortunately, given the available data, we cannot determine whether
observed differences resulted from survey administration mode (CAPI vs
CAWI) or sample selection procedure (sample drawn from population register
or CAWI panel). Specifically, the former could induce social desirability bias.
In a heavily polarized Polish society, where the assessment of the CT can be
interpreted as an article of political faith,*® respondents seem to have incen-
tives to conceal their sharp views behind ambiguous answers. This problem
could be amplified by potential doubts about survey anonymity, as could be
the case in a population register-drawn sample coupled with face-to-face in-
terviews. The latter could induce self-selection bias, as the CAWI panel on
which the Al Survey had been administered could indeed over-represent secu-
lar liberals, even though it matches standard demographic characteristics of
a representative sample.
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