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QUESTIONS PRESENTED 

The United States will address the following ques
tions: 

1. Whether respondents' complaint states a claim for 
relief under Title VII of the Civil Rights Act of 1964. 

2. Whether a Japanese-owned company incorporated 
in the United States is a company of Japan for purposes 
of the 1953 Treaty of Friendship, Commerce and Naviga
tion between the United States and Japan and therefore 
may invoke on its own behalf the privilege conferred by 
Article VIII of the Treaty on nationals and companies of 
Japan to engage certain personnel "of their choice" 
within the territories of the United States. 

3. Whether, if the Court concludes that a Japanese
owned company incorporated in the United States is a 
company of Japan for purposes of the Treaty, including 
the Article VIII (1) privilege, the Court should decide 
in the absence. of a factual record the manner in which 
the Article VIII ( 1) privilege is affected by Title VII 
of the Civil Rights Act of 1964. 

(I) 
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OCTOBER TERM, 1981 

No. 80-2070 

SUMITOMO SHOJI AMERICA, INC., PETITIONER 

v. 

LISA M. A VIGLIANO, ET AL. 

No. 81-24 

LISA M. AVIGLIANO, PETITIONER 

v. 

SUMITOMO SHOJI AMERICA, INC. 

ON WRITS OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

BRIE'F FOR THE UNITED STATES 
AS AMICUS CURIAE 

INT'EREST OF THE UNITED STATES 

This brief is submitted in response to the Court's in
vitation to the Solicitor General to file a brief expressing 
the views of the United States. 

SUMMARY OF ARGUMENT 

1. Sumitomo errs in contending that the complaint 
should be dismissed because it challenges employment 
practices based on citizenship. The complaint explicitly 

(1) 
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alleges discrimination on the basis of sex and national 
origin. In any event, this Court made clear in Espinoza 
v. Farah Manufacturing Co., 414 U.S. 86 (1973), that 
Title VII prohibits discrimination on the basis of citizen
ship when it has the purpose or effect of discriminating. 
on the basis of national origin. 

2. Article VIII ( 1) of the Treaty with Japan confers 
on "[n] ationals and companies of either Party" a right to 
engage specified personnel of their choice "within the 
territories of the other Party." Thus, Sumitomo can in
voke the Article VIII (1) employment privilege in the 
United States only if it is a company of Japan for 
Treaty purposes. The pertinent definitional provision 
of the Treaty, Article XXII ( 3), expressly provides, 
however, that "[c]ompanies constituted under the ap
plicable laws and regulations within the territories of 
either Party shall be deemed companies thereof." This 
provision makes clear that a company has the nationality 
of its place of incorporation. Because Sumitomo is in
corporated in the United States, it is a company of the 
United States, and it the•refore cannot invoke the Article 
VIII ( 1) employment privilege. 

The conclusion that the Parties did not intend for 
enterprises incorporated in the United States but con
trolled by a Japanese company to invoke the Article 
VIII ( 1) employment privilege is reinforced by the fact 
that elsewhere in the Treaty the Parties expressly con
ferred rights on such controlled enterprises. Among the 
rights conferred on foreign controlled companies is the 
central protection of the Treaty in Article VII guaran
teeing treatment no less favorable than that offered a 
domestica.lly controlled enterprise. The negotiating his
tory and subsequent interpretation of the Treaty also 
reflect the understanding of the contracting Parties that 
a company would have the nationality of the place of its 
inco~pora,tion, and the United States and the Ministry of 
Foreign Affairs of the Government of Japan both take 
that view at the present time specifically with regard 
to Article VIII ( 1) . 
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8. If the Court nevertheless concludes that Sumitomo 
is a company of Japan for purposes of the Article 
VIII (1) employment privilege, it should not reach the 
issue of the relationship of that Article to Title VII of 
the Civil Rights Act. The court of appeals' attempted 
reconciliation of Article VIII (1) and Title VII through 
a relaxed "bona fide occupational qualification" 
( "BFOQ") exception in Title VII is analytically 
flawed; the appropriate defense to a citizenship require
ment that has the effect of discriminating on the basis 
of national origin is that of "business necessity," not 
the BFOQ exception. Moreover, because the decisions 
below were rendered in connection with Sumitomo's 
motion to dismiss the complaint, there has not yet been 
an opportunity for the parties to develop or for the court 
to make factual findings on a number of significant 
matters that should inform the Court's resolution of the 
manner in which Title VII may affect a company's 
exercise of the Article VIII ( 1) privilege. 

ARGUMENT 

INTRODUCTION: TREATY TRADER VISAS 

Article VIII ( 1) of the Treaty of Friendship, Commerce 
and Navigation (FCN) between the United States and 
Japan, Apr. 2, 1953, 4 U.S.T. 2070 confers on nationals 
and companies of Japan doing business in the United 
States a right to engage certain personnel of their choice. 
But where the persons of choice are Japanese nationals not 
resident in the United States, they cannot be employed 
in the United States unless they first are admitted 
pursuant to the "treaty trader" section of the Immigra
tion and Nationality Act (INA), 8 U.S.C. 1101 (a) (15) 
(E) (i). That Section provides that an alien is entitled 
to enter the United States in pursuance of the provisions 
of a treaty of commerce and navigation between the 
United States and the foreign state of which he is a 
national "solely to carry on substantial trade, principally 
between the United States and the foreign state of which 
he is a national." This statutory section implements 
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provisions in FCN Treaties such as that in Article I of 
the Treaty with Japan, which states that "[n] ationals 
of either Party shall be permitted to enter the territories 
of the other Party and to remain therein * * * for 
the purpose of carrying on trade between the territories 
of the two Parties and engaging in related commercial 
activities." 1 

The treaty trader provisions of this Article and the 
INA apply to an eligible alien whether or not his 
prospective employer in the United States is a national 
or company of Japan for purposes of the Article VIII ( 1) 
employment privilege. However, in issuing visas under 
8 U.S.C. 1101 (a) (15) (E), the State Department has 
required as an administrative matter that where the 
alien seeking a treaty trader visa will be employed by a 
trading firm, the majority ownership of the firm must be 
in persons having the nationality of the visa applicant. 
22 C.F.R. 41.40 (a) (2); 9 Foreign Affairs Manual 
(FAM), Pt. II, § 41.40 Note 16 (Feb. 20, 1975). 

State Department regulations further require that the 
applicant for a treaty trader visa "will be engaged in 
duties of a supervisory or executive character, or, if he 
is or will be employed in a minor capacity, he has the 
specific qualifications that will make his services essential 
to the efficient operation of the employer's enterprise and 
will not be employed solely in an unskilled manual capac
ity." 22 C.F.R. 41.40 (a) (2); 9 FAM, Pt. II,§ 41.40 Notes 
10 and 13, § 41.41 Note 4. State Department instructions 
sent to consular posts on July 10, 1981, elaborate upon 
these requirements, based upon precedential materials in 
the State Department's files. App. A, infra. 

1 Article I(b) further provides that nationals of one Party may 
enter the territories of the other "for the purpose of developing and 
directing the operations of an enterprise in which they have in
vested, or in which they are actively in the process of investing, 
a substantial amount of capital." Aliens seeking to enter the United 
States for this purpose must qualify as a "treaty investor" under 
the 8 U.S.C. 110l(a)(15)(E)(ii). See also 8 U.S.C. 110l(a)(15) 
(L) (intra-company transfers). 
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The recent instructions stress that a position will be 

regarded as "executive'' or "supervisory" for treaty 
trader purposes only if it is a top-level management posi
tion. Among the relevant factors are "the degree to 
which the applicant will have ultimate control and 
responsibility for the firm's overall operations or a major 
component thereof [and] the number and skill levels of 
the employees within his responsibility" (App. A, infra, 
3a, ,r 4) . 2 The instructions explain that Congress did not 
intend for "minor managerial positions to be filled by 
alien workers when the position could be held by an 
American employee 'without placing in jeopardy the U.S. 
investment made by a foreign firm' " ( i'a. at 5a, ,r 7, 
quoting Matter of Udawaga, 14 I. & N. Dec. 578, 581 
( 197 4) ) . In addition, it is necessary that the position 
the alien would occupy "principally requires management 
skills, or entails supervision over and key responsibility 
for a large portion of a firm's operation, and only 
incidentally involves substantive, day-to-day staff work 
related to the firm's type of business" (App. A, infra, 4a, 
,r 5). 

An alien may obtain a treaty trader visa to occupy 
a position that is rwt executive or supervisory in nature 
only if he is a specialist who is "truly essential to the 
firm's operations in the U.S."; treaty trader status is 
not intended "as a channel for the importation of ordi
nary skilled workers" ( App. A, vn.fra, 6a, ,r 8) . The 
appropriate question for these positions, therefore, is 
"what is it that the foreign worke,r can do under the 
circumstances that an American worker cannot do or 
cannot be trained to do?" (ibid.). Moreover, it is ex
pected that treaty . trader aliens who do not occupy 
executive or supervisory positions will train Americans 
to assume their duties. Id. at 7 a, ,r 9; cf. 9 FAM, Pt. II, 
§ 41.40 Note 10.2. 

2 See also id. at 5a, 1[ 6 ("an applicant coming to head one of 
[the] operation's bureaus or departments (e.g., accounting, loans, 
etc.) could probably be deemed destined to an executive or super
visory position and therefore entitled to E-1 issuan~e"). 
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In sum, although the United States and Japan have 

interpreted the Treaty to preclude a Japanese-owned 
company incorporated in the United State,s from invoking 
the special employment privilege in Article VIII (1), the 
treaty trader section of INA has been applied admin
istratively to employment with a broader range of 
firms--all those in which the majority ownership interest 
is held by persons having the nationality of the visa ap
plicant, irrespective of the place of incorporation. Ac
cordingly, as a wholly Japanese-owned trading company, 
Sumitomo may continue to obtain the services of J apa
nese nationals, to the extent they qualify for treaty 
trader visas under the standards described above, even 
if the Court concludes that Sumitomo is not a company 
of Japan that may invoke the special employment privi
lege in Article VIII (1) of the Treaty. 

I. THE COMPLAINT SHOULD NOT BE DISMISSED 
FOR FAILURE TO S,T'ATE A CLAIM ON WHICH 
RELIE;F CAN HE GRANTED 

Sumitomo first argues (Br. 14-18) that respondents' 
challenge to the exercise of its purported right under 
Article VIII ( 1) of the Treaty to employ Japanese citi
zens fails because,, under this Court's decision in Espinoza 
v. Farah Manufacturing Co., 414 U.S. 86 (1973), dis
crimination on the basis of citizenship is not prohibited 
by Title VII. This contention fails to take account of 
the wording of the complaint and the actual holding in 
E sp-inoza.13 

The first paragraph of the complaint explicitly states 
that this case "involves * * * national origin discrimina
tion in employment." J.A. 6a. Count 2 of the complaint 
does refer to discrimination based on "nationality," but 
this does not necessarily mean citizenship. In Griggs v. 

3 This argument also is inconsistent with Sumitomo's answer of 
"no" to an interrogatory asking whether it has, since 1969, "utilized 
an employee's country of national origin, for example, Ja'f)(J,nese 
citizenship, as a criterion for eligibility to hold certain jobs with 
the Corporation" (J.A. 44a) (emphasis added). 
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Duke P()U)er Co., 401 U.S. 424, 436 (1971), for example, 
this Court used the term nationality as a synonym for 
national origin. Nor does the complaint ref er to the 
Treaty, upon which Sumitomo relies in arguing that 
respondents actually challenge a citizenship requirement. 
Sumitomo first cited the Treaty in its answer, relying 
upon it as an affirmative defense to the allegations of 
discrimation. J .A. 82a. 

In any event, Sumitomo errs in arguing that this 
Court's decision in Espinoza insulates all citizenship re
quirements from scrutiny under Title VII. Although the 
Court held in Es-pi,noza that the term "national origin" 
in Title VII does not embrace citizenship requirements 
as such, it stressed that "ce,rtainly Title VII prohibits 
discrimination on the basis of citizenship whenever it 
has the purpose or effect of discriminating on the basis 
of national origin" ( 414 U.S. at 92). Respondents should 
be given the opportunity to prove that Sumitomo's asserted 
citizenship requirement has such a purpose or effect. 
Conley v. Gibson, 355 U.S. 41, 45-46 ( 1957) .4 

Independent of their claim of national origin discrimi
nation, respondents also allege that Sumitomo "[d]is
criminat[es] against women by restricting them to cleri
cal jobs" and "by refusing to train them or promote 

4 Among other things, respondents might be able to show that 
Sumitomo waives its citizenship requirement for American citizens 
of Japanese national origin and that the citizenship requirement 
therefore is being used as a pretext for national origin discrimi
nation. Espinoza, supra, 414 U.S. at 92. Even without such evi
dence, respondents might be able to show that a Japanese citizenship 
requirement has the effect of selecting employees on the basis of 
national origin. Such a requirement would then violate Title VII 
unless Sumitomo could show as a factual matter that it is job
related (id. at 92-93; Griggs v. Duke Power Co., 401 U.S. 424 
(1971)) or unless Article VIII (1) of the Treaty is construed to 
constitute a legislative-type validation of the job-relatedness of the 
citizenship requirement for the particular positions involved. See 
page 26, infra. In addition, although respondents did not so allege 
in their complaint, because the population of Japan is racially 
homogeneous, it may be that a .Japanese citizenship requirement 
would have the purpose or effect of discriminating on the basis of 
race by favoring orientals over others. 
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them to executive, managerial, and/or sales positions" 
(J.A. 9a). Sumitomo seems to assume that this claim 
must be limited to an assertion that Sumitomo prefers 
male citizens of Japan over female citizens of Japan, 
because it argues that while Reiko Turner, who is a 
Japanese citizen, states a claim of sex discrimination, 
the remaining respondents, who are American citizens, 
do not. This assumption is incorrect. The allegation 
that ,Sumitomo "discriminat[es] against women" (J.A. 
9a) is certainly broad enough to encompass a claim that 
Sumitomo prefers all men, both Japanese and American, 
over all women. Indeed, Sumitomo's reports submitted 
to the EEOC for the years 1975 and 1976 indicate that 
it has hired some white males--presumably Americans-
in the categories of "Officials and managers," ''Profes
sionals," and~ Sales workers," but has hired no females 
in those categories. J.A. 61a, 67a. Consequently, all 
respondents have stated a claim of sex discrimination, 
not just respondent Turner. 

II. SUMITOMO IS NOT A COMPANY OF JAPAN FOR 
PURPOSES OF THE TREATY, INCLUDING THE 
SPECIAL EMPLOYMENT PRIVILEGE IN ARTI
CLE VIII 

Sumitomo claims unfettered discretion under Article 
VIII ( 1) of the Treaty to hire Japanese nationals to 
the exclusion of United States nationals for any or all 
the positions at issue here. A necessary premise of that 
claim is that Sumitomo is a "company of Japan" for 
purposes of the Treaty-since Article VIII ( 1) of the 
Treaty confers only on "[n] ationals and companies of 
either Party" the right to engage, "within the territories 
of the other Party," the specified personnel of their 
choice. The text and background of the Treaty make 
clear, however, that the nationality of a company is 
determined by the place of its incorporation. The Gov
ernment of Japan consistently has taken this position, 
as reiterated most recently in an official communication 
by the Ministry of Foreign Affairs to the American 
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Embassy in Tokyo on February 26, 1982. App. B, infra. 
Sumitomo is a company of the United States under this 
test, and it therefore cannot avail itself of the employ
ment privilege in Article VIII ( 1). 

A. The Text of the Treaty 

Article VIII ( 1) confers on "companies of either Party" 
the right to engage specified personnel of their choice 
"within the territories of the other Party." Article VIII 
does not, however, define the term "company." Nor does 
that Article establish a test for ascertaining the nation
ality of an enterprise for purposes of determining 
whether it is a company "of" one Party (in this case, 
Japan), such that it may invoke the right to engage 
employees of its choice within the territories of the 
"other Party" (here, the United States). 

The definitional Article of the Treaty, Article XXII, 
performs both functions. Paragraph ( 3) of that Article, 
in its first sentence, defines "companies" to mean "cor
porations, partnerships, companies and other associations, 
whether or not with limited liability and whether or not 
for pecuniary profit." The second sentence of Paragraph 
(3) in turn furnishes an explicit test for determining 
the nationality of such "companies" (emphasis added) : 

Companies constitu-ted under the applicable laws and 
regulations within the territories of either Party shall 
be deemed companies thereof and shall have their 
juridical status recognized within the territories of 
the other Party. 

Herman Walker-"the architect of the modern FCN 
treaty" 11 and adviser to the State Department on com
mercial treaties in the 1950s 6-explained that under 

11 Spiess v. C. ltoh & Co. (America), Inc., 643 F.2d 353, 357 (5th 
Cir. 1981). 

6 Walker, Treaties for the Encouragement and Protecti()'II, of 
Foreign Investment: Present United States Practice, 5 Am. J. 
Comp. L. 229 ( 1956). 
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FCN treaty provisions such as Article XXII ( 3) , " [ a.] 
'company' is defined simply and broadly to mean * * * 

any 'artificial' person acknowledged by its creator, as 
distinguished from a natural person, * * * ." 7 With 
obvious reference to the second sentence of Article 
XXII ( 3) , Walker further explained that " [ e] v,ery as
sociaticm,. meeting this simple test of valid existence must 
be aceounted by the other party a company of the party 
of its ereation, and have its juridical status recognized 
without any reservation for the laws of the forum." 
Walker, Provisions on Companies in United States Com
mereial Treaties, 50 Am. J. Int. L. 373, 380-381 (1956) 
( emphasis added; footnotes omitted). 

Applying this explicit definition of nationality, it is 
clear that Sumitomo is, by virtue of its incorporation in 
New York, a company of the United States for purposes 
of the Treaty. The court of appeals therefore plainly 
erred in concluding that because Sumitomo is wholly 
owned by a Japanese company, "it is properly classified 
as a Japanese company for the purpose of invoking the 
substantive provisions of the Treaty, including Arti
cle VIII." Pet. App. lla-12a. The simple place
of-incorporation standard in the FCN treaties was a 
deliberate departure from other tests of corporate na
tionality-including a control test of the sort adopted 
by the court of appeals-that were followed or suggested 
in other situations during the preceding several decades. 
Walker, supra, 50 Am. J. Int. L. at 381. Moreover, the 
intent of the Parties that a company's nationality would 
not be determined by the nationality of its owners is 
reinforced by other provisions of the Treaty that dis
tinguish between nationals and companies of a Party and 
enterprises owned or controlled by such nationals and 
companies. 

7 Walker, Provisions on Companies in United States Commercial 
Treaties, 50 Am. J. Int. L. 373, 380 (1956). Walker referred to 
Article XXII(3) of the Japanese Treaty as exemplifying the stand
ard definition of the term "company" in FCN treaties. Id. at 380 
n.34. 
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Article VII is particularly instructive in this regard. 
Paragraph ( 1) of that Article confers on nationals and 
companies of one Party the right to open branch offices 
within the territories of the other Party or, alternatively, 
"to organize companies under the general company laws 
of such other Party, and to acquire majority interests 
in companies of such other Party." The quoted language 
plainly contemplates that when a national or company of 
one Party organizes a company under the, laws of the 
other or acquires a controlling interest in such a com
pany, the controlled entity nevertheless remains a com
pany "of such other Party"-i.e., the Party under whose 
laws it was organized. Similarly, Article XVI (2) pro
vides that articles "produced by nationals and companies 
of either Party within the territories of the other Party, 
or by companies of the latter Party controlled by such 
nationals and companies," shall be accorded treatment 
no less favorable than like goods of national origin. 
The emphasized language makes clear that an entity 
remains a company of one Party even when controlled 
by a national or company of the other. Similarly, 
Articles VI ( 4) and VII ( 4) and the last sentence of 
Article VII (1), discussed below (see page 13 note 9, 
supra), expressly confer rights on enterprises controlled 
by nationals and companies, as distinguished from the 
nationals and companies themselves. 8 

These provisions demonstrate that where the Parties 
intended to confer rights on enterprises controlled by 
nationals and companies of a Pa.rty as well as upon the 
nations and companies themselves, the Treaty expressly 

8 Moreover, as Herman Walker explained, the place-of-incorpora
tion test of corporate nationality is consistent with the treatment 
of a vessel, whos,e nationality is that of the flag it flies, not its 
owners. Art. XIX(2); see Walker, supra note 7, 50 Am. J. Int. L. 
at 382. This rule is consistent as well with the practice of United 
States courts of regarding a corporation as a citizen of the place of 
its incorporation. Id. at 382; see 28 U.S.C. 1332(e); Steamship Co. 
v. Tugman, 106 U.S. 118 (1882) ; Thomas v. Board of Trustees, 195 
U.S. 207 (1904). 



i 

i 
I 
I 

12 

so provides. The failure of the Treaty to mention con
trolled enterprises in the first sentence of Article VIII ( 1) 
therefore establishes that such enterprises are not in
cluded among the entities that can assert the special 
employment privilege in that Article. See Spiess v. 
C. Itoh & Co. (America), supra, 643 F.2d at 366-367 
(Reavley, J., dissenting); see, e.g., Lehman v. Nakshian, 
No. 80-242 (June 26, 1981), slip op. 6.. This conclusion 
is especially compelling in view of the very next sentence 
of the same paragraph of Article VIII, which clearly 
distinguishes between companies of one Party and their 
enterprises within the territories of the other Party 
( emphasis added) : 

Moreover, such nationals and companies shall be per
mitted to engage accountants and other technical 
experts regardless of the extent to which they have 
qualified for the practice of a profession within the 
territories of such other Party, for the particular 
purpose of making examinations, audits and technical 
investigations exclusively fm-, and rendering reports 
to, such nationals and companies in connection with 
the planning and operation of their enterprises, and 
enterprises in which they have a financial interest, 
within such territories. 

The court of appeals nevertheless concluded that a 
company such as Sumitomo should be deemed a company 
of Japan because the court found it "unlikely" that the 
Parties intended to grant each other broad rights in 
Article VII to establish and maintain subsidiaries and 
yet "to bar those same subsidiaries from invoking almost 
all of the substantive· provisions which the Treaty con
tains" (Pet. App. at 8a). See also Spiess v. C. lix>h & Co., 
(America), supra, 643 F.2d at 358. Sumitomo echoes 
the same argument. Br. 36-37. With all respect, the 
court of appeals and Sumitomo have simply misunder
stood the structure of the Treaty. 

Contrary to the court of appeals' apparent belief, a 
Japanese-controlled company incorporated in the United 
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States has substantial protection under the Treaty even 
if it is not deemed a company of Japan. Article VIl
"the heart of the treaty'' (J.A. 130a)-explicitly pro
vides in the last sentence of Paragraph ( 1) that enter
prises within the territories of one party that are con
trolled by nationals and companies of the other "shall, 
in all that relates to the conduct of the activities thereof, 
be accorded treatment no less favorable than that ac
corded like enterprises controlled by nationals and com
panies of such other Party." This provision ensures "na
tional treatment" for Japan-controlled companies in
corporated in the United States-i.e., it places them on 
an equal footing with American-controlled corporations 
in the United States.9 Such an approach is entirely con
sistent with the principle that a corporation is an artifi
cial person, wholly the creature of the laws that author
ize its formation. Accordingly, when Japanese nationals 
or companies choose to incorporate an enterprise under 

9 In addition, Article VII(4) grants enterprises controlled by 
nationals and companies of one Party, like the nationals and 
companies themselves, most-favored-nation status in matters treated 
in Article VII. This guarantee is of importance where the host 
Party grants rights to foreign individuals and companies that it 
does not grant to its own. 

The Treaty also carefully distinguishes between nationals and 
companies of a Party and enterprises in which such nationals and 
companies have an interest for purposes of protections against the 
taking of property. Article VI(3) provides that property of na
tionals and companies of one Party within the territories of the 
other cannot be taken except for a public purpose and unless just 
compensation is promptly paid. Article VI ( 4), in contrast, affords 
the enterprises only national and most-favored-nation treatment in 
such matters, without, e.g., an explicit guarantee to the enterprise 
of just compensation. Paragraph 2 of the Protocol accompanying 
the Treaty ( 4 U.S.T. 2082) does protect the interest of nationals 
and companies in their enterprises, however, by stating that the 
provision for payment of just compensation extends to interests 
held by them "directly or indirectly" in property taken within the 
territories of the other Party. Once again, however, this is a right 
• of the parent, not of the controlled enterprise itself. Compare the 
second sentence of Article VIII ( 1) discussed at page 12, supra; 
compare also Art. V ( 1). 
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the la:ws of the United States, it is appropriate that 
the enterprise be subject to the la:ws of the United States 
pertaining to such corporations generally and that it 
not benefit from any special privileges not available to na
tionals and companies of the United States, such as :what
ever protection from the operation of domestic la:w is 
afforded by Article VIII ( 1) . In return, the foreign 
o:wners receive the benefit of limited liability for the 
corporation's operations, a distinct corporate presence in 
this country, and possibly certain tax advantages as :well. 
Moreover, the national treatment provided by the Treaty 
furnishes appropriate assurance against discriminatory 
measures directed at the foreign-o:wned company that 
could adversely affect the favorable investment climate 
the Treaty :was intended to create. 

The court of appeals sought to minimize the signifi
cance of Article VII ( 1) and other provisions of the 
Treaty that confer rights specifically on enterprises in 
:which nationals and companies have an interest by argu
ing that these provisions :were intended simply to furnish 
additional rights beyond those :which they :would have 
merely as companies of Japan. Pet. App. 9a. This sug
gested explanation, ho:wever, ignores the fact that the 
rights granted to such enterprises are either the same as 
those granted to companies of Japan (e.g., Art. VII(4); 
compare the first and last sentences of Art. VII ( 1) ; 
cf. Art. XVI (2)) or actually afford less protection than 
is given to such companies (e.g., Art. VI(4) ). See gen
erally Spiess v. C. Itoh & Co. (America), supra, 643 
F.2d at 367 (Reavley, J., dissenting). Thus, the Parties' 
fashioning of distinct rights for controlled enterprises 
indicate that the Parties intended the rights of such en
terprises to be limited to those separately conferred. 

The court of appeals reasoned (Pet. App. 8a), ho:w
ever, that the Parties could not have intended to deny 
to Japanese-o:wned U.S. corporations certain other rights 
that are expressly conferred on nationals and companies 
of Japan. But as :we have just explained there are en
tirely logical reasons for attaching significance to the 
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place of the incorporation ·of an artificial person; and, 
in any event, the principal protections of the Treaty a,re 
afforded to enterprises such as Sumitomo pursuant to 
Article VII. Moreover, most of the privileges that are 
granted to nationals and companies of the foreign state 
also would, as a practical matter, be enjoyed by the con
trolled enterprise by virtue of its receiving treatment 
equal to that of a domestically controlled corporation. 
See generally S'f)iess v. C. Itoh & Co. (Am,erica), supra,, 
643 F.2d at 367-369 (Reavley, J., dissenting). But to 
the extent that there are differences in treatment de
pending upon the place of incorporation, there is every 
reason to believe that the Parties intended precisely that 
result. The court of appeals should not have reformu
lated the terms of the Treaty protection because of its 
own dissatisfaction with the pattern of rights, it under
stood to ha,ve, been conferred. 

Another difficulty with the court of appeals' approach 
is that it does not yield a bright-line test for determining 
a company's nationality. Indeed, the court of appeals 
itself recognized that its approach would require a "case
by-case analysis of the relevant facts" to determine 
whether a company incorporated in the United States 
is "sufficiently 'Japanese'" to invoke the various sub
stantive provisions of the Treaty. Pet. App. lla n.4 .. 
Such an approach substantially undermines what was 
intended to be the principal advantage of the place-of
incorporation test-its simplicity. See Walker, supra 
note 7, 50 Am. J. Int. L. at 382 (refe·rring to the "simple 
'classical' test"; emphasis added) ; J.A. 157a-158a. 

B. The Negotiating History and Subsequent Interpre
tation of the Treaty 

The limited negotiating history, to which recourse 
properly may be had in interpreting .the Treaty, Neilson 
v. Johnson, 279 U.S. 47, 52 (1929), strongly reinforces 
the plain meaning of the text, discussed above. Most 
revealing is a State Department airgram sent to the 
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American Embassy during the course of the negotiations, 
which stated (J.A. 145a-146a): 

Article XXII, Paragraph 3, * * * establishes that 
whether or not a juridical entity is a "company" of 
either Party, for treaty purposes, is determined 
solely by the place of incorporation. Such factors as 
location of the principal place of business or the 
nationality of the majority of stockholders are dis
regarded. 

Sumitomo, like the court of appeals (Pet. App. lla), 
relies ( Br. 38) on an excerpt from a memorandum of a 
conversation between American and Japanese negotiators 
regarding the second sentence of Article XXII ( 3) . A 
Japanese representative inquired what the "recognition 
of juridical status mentioned in paragraph ( 3) meant" 
(J.A. 143a-144a). The American 'representative replied 
that this "meant merely the recognition by either Party 
of the existence and legal status of juridical persons or
ganized under the laws of· the other Party" ( id. at 
144a). Sumitomo apparently reads this brief exchange 
as an indication that the second sentence of Article 
XXII ( 3) was drafted for the sole purpose of ensuring 
the recognition of a company as a legal entity, without 
affecting the entity's substantive rights. Br. 37-38. This 
contention is simply wrong. The second sentence of Arti
cle XXII ( 3) has two distinct clauses: the first provides 
that companies constituted under the laws of one Party 
"shall be deemed companies thereof" ; the second provides 
that such companies "shall have their juridical status 
recognized within the territories of the other Party." The 
exchange cited by Sumitomo obviously refers only to the 
recognition of juridical status addressed in the second 
clause. It does not even refer to the first clause of the 
sentence, which states the place-of-incorporation test of 
nationality for purposes of determining a company's 
substantive rights under the Treaty. 

Sumitomo also cites (Br. 38) a passage in an article 
by Herman Walker that was relied upon by the court 
of appeals in this case (Pet. App. lla) and by the 
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Fifth Circuit in the Spi,ess case (643 F.2d 353). Walker 
stated that there is a 

clear distinction maintained in the treaties between 
the so-called "civil" and "functional" capacities of 
companies. The recognition of status and nationality 
does not of itself create substantive rights; these are 
dealt with elsewhere on their own merits. Thus, the 
acknowledgement of a fact-the existence and legiti
mate paternity of an association-is not .confused 
with problems associated with the functional rights 
and activities of alien-bred associations. 

Walker, supra note 7, 50 Am. J. Int. L. at 383. 
This passage lends no support whatever to Sumitomo's 
assertion that Article XXII (3) is concerned only with 
ensuring the recognition of the legal status of a company. 
The passage refers to recognition of "status and nation
ality"-to the "existence and legitimate paternity" of an 
association (emphasis added). Thus, in this passage 
Walker plainly viewed Article XXII ( 3) as defining a 
company's nationality by the . place of its organization. 
To be sure, as the Walker article and Sumitomo both 
note, the establishment of nationality does not in itself 
create substantive or functional rights. But this is 
hardly remarkable in a definitional paragraph. As the 
Walker article states, substantive rights are conferred 
on companies of either Party else-where in the Treaty, 
according to the nationality of the companies as defined 
in Article XXII ( 3) . 

Sumitomo also relies (Br. 20) on a 1976 airgram from 
the Department of State to the American Embassy 
in Tokyo. J.A. 157a-158a. For two reasons, however, 
this document, too, in fact undermines Sumitomo's argu
ment. First, the airgram responded to a telegram from 
the American Embassy in Tokyo conveying the view of 
the Ministry of Foreign Affairs of the Japanese Govern
ment that a company incorporated in Japan, even though 
entirely American-owned, is a company of Japan for 
purposes of the Treaty. J .A. 155a. Second, the State De
partment's response agreed with the Japanese view that a 
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company has the nationality of the place where it is 
established. J.A. 158a-159a. The airgram then ex
plained that substantive rights are conferred elsewhere 
in the Treaty according to the company's nationality. 
Thus, it pointed out that an American company would 
have a right under Article VII to manage its Japanese
incorporated subsidiary and that a U.S. national has a 
right under Article I to enter Japan to direct his invest
ment even though that investment is in the form of a 
Japanese corporation. J.A. 159a. These descriptions of 
the Treaty rights of U.S. nationals and companies with 
respect to their investments in enterprises incorporated 
in Japan are plainly correct. The passage does not, how
ever, even mention Article VIII ( 1) of the Treaty, much 
less suggest that the Japanese corporation, because it 
was American-owned, could have invoked the privilege 
afforded by Article VIII (1) to companies of the United 
States to engage personnel of their choice in Japan. Con
sequently, the airgram lends no support to Sumitomo's 
assertion of a reciprocal right in the United States.110 

10 Sumitomo also relies (Br. 37-38) on a passage from a letter 
sent by Herman Walker to an official of the U.S. Embassy in the 
Netherlands in 1955 regarding the negotiation of the Treaty of 
Friendship, Commerce, and Navigation with the Netherlands, Mar. 
27, 1956, 8 U.S.T. 2043. See J.A. 288a. The passage concerns a draft 
proviso prepared by the State Department for possible inclusion in 
the paragraph of the Dutch Treaty that corresponds to Article 
XXIl(3) of the Japanese Treaty. Under the proviso, which was 
to be added at the request of the Dutch, controlled companies would 
have been afforded the same rights as. their parents. J.A. 287a-288a. 
The Dutch apparently found the wording of the proviso unaccept
able because they believed it left the impression that Dutch
controlled enterprises in the United States would be unable io claim 
greater protection than their parents where such protection was 
otherwise available. Ibid. 

The Dutch eventually withdrew their insistence on a provision 
of this type, apparently accepting the legitimacy of the concerns 
of the United States that a general extension of all of the parent's 
rights to its controlled enterprises might have certain undesirable 
consequences. J.A. 303a, 305a. Further, they apparently assumed 
that, even without a provision in the Treaty, a Party, as a matter 
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It is true, as Sumitomo points out (Br. 38-39), that 

then-Deputy Legal Adviser Marks of the State Department 
expressed the view in a 1978 letter to the General Counsel 
of the EEOC that the Department saw no grounds for 
distinguishing, for purposes of invoking the Article VIII 
(1) employment privilege, between Japanese-owned com
panies incorporated in the United States and unincorpo
rated branches of a Japanese company. J.A. 94a-96a. 
However, this letter set forth no legal analysis of the 
question. Moreover, the Department of State changed its 
view less than a year later, concluding after "an exten
sive review of the negotiating files on our [FCN treaties], 
including the 1953 FCN with Japan," that "it was not 
the intent of the negotiators to cover locally-incorporated 
subsidiaries [in Article VIII ( 1) ] , and that therefore 
U.S. subsidiaries of Japanese corporations cannot avail 
themselves of this provision of the treaty." J.A. 307a. 
This remains the position of the United States. The 
Ministry of Foreign Affairs (MFA) of the Government 
of Japan takes the same view with specific reference to 
this case. App. B, infra. 11 The views of the contracting 

of domestic law, would not give less favorable treatment to a 
controlled company than to the parent. Ibid. 

Thus, the Parties in the Dutch negotiations recognized that the 
Dutch Treaty, like the Japanese Treaty, provided only certain rights 
to controlled enterprises and that an extension of greater rights 
to them would require an amendment. There was, moreover, no 
reference to the employment right in Article VIII (1) of the Dutch 
Treaty; the controversy centered instead on property rights covered 
by another Article. J.A. 280a. This exchange of letters, which 
occurred more than two years after the Japanese Treaty was rati
fied, therefore concerned a distinct subject matter, a different treaty, 
and a proposed provision thereof that was not adopted. To the 
extent it has any relevance here, it corroborates our position rather 
than Sumitomo's contention. 

11 As the last two documents lodged with the Clerk by respondents 
show, MF A had expressed the same view informally to the Ameri
can Embas.sy in Tokyo in 1979 in connection with this case. 

Sumitomo refers (Br. 20) to the brief amicus curiae filed by 
the Ministry of International Trade and Industry (MITI) of the 
Government of Japan in this case. The MITI brief does not spe
cifically address the legal question whether Sumitomo is a company 
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parties on a question of treaty interpretation a.re en
titled to great weight. Kolovrat v. Oregon, 366 U.S. 187, 
194-195 (1961). 

Finally, Sumitomo relies (Br. 39-40) on the State 
Department's administration of the treaty trader section 
of the INA, under which a Japanese alien may obtain a 
treaty trader visa to assume a covered position with a 
company incorporated in the United States if more than 
50 % of its stock is owned by Japanese nationals. Sumi
tomo argues that a similar 50% ownership rule should be 
adopted for purposes of the special employment privilege 
in Article VIII ( 1) , without regard to the place of incor
poration. This argument is misplaced. The regulations 
establishing the 50% ownership test were adopted by the 
State Department to implement a provision in an Act of 
Congress of general applicability that has the specific 
purpose of permitting the free movement of individual 
aliens to the extent necessary to facilitate trade with the 
Nation's treaty partners.· That statutory provision, the 
State Department's regulations under it, and the treaty 
trader provisions of the numerous FCN treaties they im
plement ( see 9 FAM, Pt. II, Exh. 1) do not confer 
rights on companies or even refer to the distinct employ
ment privilege of companies under a number of the FCN 
treaties. Nor has Sumitomo cited any evidence that the 
Parties to the Treaty or the State Department ever con
sidered that the treaty trader and employment privilege 
Articles of this and other FCN treaties were intended to 
have the same reach. 

of Japan for purposes of the Treaty. But because MITl's brief 
might be understood to supl)<)rt Sumitomo's position on this issue, 
and in order to assist the Court by resolving any resulting confusion 
regarding the position of the Government of Japan on this issue 
we requested the State Department to seek clarification from MF A. 
The February 26, 1982 statement of MF A, reiterating its previous 
view (App. B, infra), is the result of that inquiry. That statement 
takes the position that MF A is the Office of the Government of 
Japan responsible for interpretation of the Treaty. It also explains 
that MF A's position had been made known to MITI, which posed 
no objection, although the MF A position is not a joint statement of 
the two Ministries. 
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Artic1~ I of the FCN with Japan, for example, author
izes "[n] ationals of either Party * * * to enter the terri
tories of the other Party and to remain therein * * * for 
the purpose of carrying on trade between the Parties and 
engaging in related commercial activities." In contrast 
to the employment privilege in Article VIII ( 1) , the right 
of entry in Article I is not limited to persons who will 
be engaged by nationals or companies of the foreign state. 
The administrative requirement imposed by the Secretary 
of State that a company nevertheless must be more than 
50 % foreign owned in order for an alien of the same 
nationality to be eligible for a treaty trader visa is simply 
an appropriate measure to confine the treaty trader 
right within reasonable limits. It bars foreign nationals 
from entering this country to work for essentially Ameri
can concerns without complying with the labor certifica
tion and similar requirements designed to protect Ameri
can jobs. 8 U.S.C. ll0l(a) (15) (H) and 1182(a) (14); 
Saxbe v. Bustos, 419 U.S. 65, 75-76 (1974). These ad
ministrative limitations on the scope of the treaty trader 
provisions of the INA therefore cannot be read implicitly 
to broaden the scope of the special employment privilege 
in Article VIII ( 1), which the Parties deliberately con
fined to employers who are nationals or companies of the 
foreign state. 

The conclusion that a corporation such as Sumitomo 
cannot avail itself of the special employment priviJe,ge 
in Article VIII ( 1 ) does not mean, of course, that 
Japanese nationals cannot be employed in Sumitomo 
under any circumstances. Some Japanese nationals may 
be permitted to enter the United States under the treaty 
trader and investor provisions in Article I of the Treaty 
and Section 1101 (a) (15) (E) of the INA. In addition, 
because Sumitomo's parent corporation apparently is a 
company of Japan, the parent might well have discretion 
protected by the Treaty to select Japanese nationals for 
certain top-level managerial positions in Sumitomo 
through the exercise of the parent's right under Article 
VIII ( 1) to engage "executive personnel" of its choice in 
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the United States to the extent necessary to effectuate its 
right under Article VII ( 1) to "control and manage" 
Sumitomo. Because the court of appeals held that Sumi
tomo itself is a company of Japan for purposes of Article 
VIII ( 1), that court did not consider what rights, if any, 
Sumitomo's parent corporation might have under that 
Article with regard to positions in Sumitomo.12 These and 
other matters may be considered by the district court on 
remand.13 

12 The record is not yet sufficiently developed to permit an analy
sis of this issue, in part because it is not clear what role Sumitomo's 
parent actually played in its employment decisions. Counsel for 
Sumitomo stated in an affidavit filed with the motion to dismiss in 
the district court that Sumitomo's parent corporation had assigned 
"many" Japanese nationals to it. J.A. 74a. However, an affidavit 
of counsel is not a substitute for a record on this point, and even 
that affidavit does not indicate how many employees were so as
signed or which positions they occupy. 

Although we have not yet reached a final conclusion on the 
ques.tion, it could be argued that the parent's right to engage 
Japanese nationals in connection with the operations of its U.S. 
subsidiary is limited to the category of "executive personnel" 
mentioned in Article VIII(l) of the Treaty, whose functions rea
sonably could be said to be essential to effectuate the parent's 
Article VII ( 1) right to "control and manage" the subsidiary; under
stood in this manner, the parent's rights would not necessarily 
extend in full force to the other categories of personnel mentioned 
in Article VIII ( 1) who, although perhaps highly qualified tech
nicians, would not be responsible for directing Sumitomo's opera
tions. Because respondents apparently all are present or former 
clerical personnel, it seems unlikely that they would qualify for or 
could be trained within a reasonable time to occupy the sorts of 
"executive" (top-level management) positions to which the parent's 
Article VIII (1) Treaty right would attach under this view. 

rn Another issue that would have to be addressed on remand is 
the interaction between Title VII and the treaty trader provisions 
of the INA. As explained above, under the treaty trader regula
tions, a person may be admitted only to occupy a top-level manage~ 
ment position with a trading firm or to occupy another position 
with such a firm if he is a specialist who is truly essential to the 
firm's operations in the United States. We have considerable doubt 
that these standards, properly applied, would cover the full range 
of respondent's. managerial and sales positions at issue in this suit, 
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III. ON 'l'HE PRESENT RECORD, THE COURT SHOULD 
NOT IN ANY EVENT REACH THE ISSUE OF THE 
PRECISE RELATIONSHIP BETWEEN ARTICLE 
VIII(l) AND TITLE VII 

If the Court disagrees with our submission above and 
concludes that a Japanese-owned company incorporated 
in the United States is a company of Japan that may in
voke the special employment privilege in Article VIII ( 1), 
a question then arises concerning the relationship be
tween that employment privilege and Title VII. The 
district court did not consider this issue· or certify it 
for interlocutory appeal, but the court of appeals never
theless proceeded to decide it. For a number of reasons, 
we suggest that this Court refrain from doing likewise 

and it is not clear that respondent intends to assert that all of these 
positions are or even could be occupied by persons. holding treaty 
trader visas. Counsel stated in his affidavit only that "many" of 
Sumitomo's employees have treaty trader visas. J.A. 74a. 

If the treaty trader standards are correctly applied, they would 
probably be entirely consistent with the requirements of Title VII 
in the vast majority of cases. It might well be, for example, that 
a company could demonstrate a business necessity under Title VII 
standards for requiring that top-level management in a Japanese~ 
owned trading firm be familiar with Japanese custom, language, 
culture, and business practices. In lower level positions, the treaty 
trader requirement that the alien have special skills that are not 
available in the United States and are essential to the effective 
performance of the company's business similarly would tend to jus
tify the selection of Japanese nationals under Title VII standards. 

Of course, issuance of a treaty trader visa to an alien, based 
on the determination by a consular officer stationed in Japan re
garding the need for a Japanese national to occupy a particular 
position in the United States, does not immunize a Japanese-owned 
employer from a Title VII claim pertaining to that position. The 
consular officer cannot (and does not purport to) make the type 
of thorough inquiry into the company's employment practices that 
a court would make in a Title VII suit. However, the court in a 
Title VII suit would not have jurisdiction to review the propriety 
of issuing the visa or to direct the deportation of an alien. Those 
are matters within the exclusive jurisdiction of the State Depart
ment and the Immigration and Naturalization Service (8 U.S.C. 
1103(a), 1104(a) and 1252), although an order of deportation is 
subject to judicial review pursuant to 8 U.S.C. 1105a. 
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anci instead remand for further proceedings on this issue 
if it concludes that Sumitomo is a company of Japan 
for purposes of Article VIII ( 1) . 

A. The court of appeals understood Sumitomo to argue 
that Article VIII ( 1) carves out an exemption from 
Title VII for foreign-owned employers with respect to 
their selection of personnel in the categories mentioned 
in that Article. Pet. App. 3a, 13a. The court of appeals 
rejected this contention, concluding that Article VIII (1) 
"does not give [Japanese firms] license to violate Ameri
can laws prohibiting discrimination in employment" (Pet. 
App. 13a) and noting that Sumitomo's "broad interpreta
tion" might also immunize a Japanese firm from laws 
prohibiting the employment of children or granting 
rights to unions and employees ( id. at 14a). 

In this Court, Sumitomo now concedes that it is subject 
to Title VII in filling its executive positions. Br. 14; hut 
cf. id. at 29-30. We agree with this concession. The defini
tion of the terms "employer" and "employee" in 42 U.S.C. 
2000e (b) and (f) contain no exceptions for an employer in 
the United States that is foreign-owned or for certain em
ployees of such an employer, whether citizens or aliens. 
Cf. 42 U.S.C. 2000e-1; ES'piruna v. Farah Manufacturing 
Co., supra, 414 U.S. at 95. Moreover, if Article VIII(l) 
of the Treaty limited the application of Title VII in 
a case such as this, it would do so only to the extent 
of permitting a company of Japan to take Japanese 
citizenship or nationality into account in filling the enu
merated positions, not to immunize selections based o:ri 
sex, religion, race or even national origin, as such.14 

14 This is clear from the background of Article VIII(l). Article 
VIII(l) was drafted against the background of "percentile" re
strictions that required American companies operating abroad to 
hire a certain percentage of their work force from the host coun
try's labor force. Restrictions of this kind inhibited investment 
abroad because they prevented American companies from hiring 
those individuals in whom they had the most confidence. By the 
same token, a number of States in this country had laws restricting 
or banning employment of aliens. The purpose of Article VIII (1) 
was to override these percentile restrictions so that American busi
nesses operating abroad would be able to select U.S. nationals for 
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Sumitomo how concedes this as well. Br. 14. Sumitomo 
also eschews any interpretation of the Treaty that would 
exempt it from domestic labor legislation generally. Br. 
27. The courts below did not have the benefits of 
Sumitomo's narrower focus. 

B. We also cannot endorse the manner in which the 
court of appeals attempted to reconcile the employment 
privilege in Article VIII (1) and Title VII-by reliance 
upon the BFOQ exception in 42 U.S.C. 2000e-2 (e). 
Sumitomo does not argue in this Court that it has 
selected employees on the basis of Japanese national 
origin; it argues that it has selected them on the basis 
of Japanese citizenship. Br. 14-18. If the district court 
so finds on remand, the BFOQ exception in 42 U.S.C. 
2000e-2 (e), which is intended for situations in which 
the employer explicitly selects specifically on the basis of 
national origin (Dothard v. Rawlinson, 433 U.S. 321, 
332-333 (1977)), would appear to be inapplicable. The 
issue then would be whether Sumitomo's selection of 
Japanese nationals-what it now describes as a citizen
ship requirement-has the effect of discriminating im
permissibly on the basis of national origin.111 The appro-

essential positions. See Note, Commercial Treaties and the Ameri
can Civil Rights Laws, 31 Stan. L. Rev. 947, 952-953 & n.28 
(1979). Thus, as explained by Herman Walker, Article VIIl(l) 
confers a right to hire executive and technical personnel "regard
less of their nationality, without legal interference from percentile 
reAtrictions and the like." Walker, Treaties for Encouragement and 
Protection of Foreign Investment: Present United States Practice, 
5 Am. J. Comp. L. 229, 234 (1956); see also J.A. 182a. The Ex
ecutive Report submitting the Japanese Treaty to the Senate simi
larly stated, with respect to Article VIII(l), that "laws regarding 
the nationality of employees are not to prevent such nationals and 
companies from carrying on their activities in connection with the 
planning and operation of the specific enterprises with which they 
are connected." S. Exec. Rep. No. 5, 82 Cong., 1st Sess. 3-4 (1953). 
See also Commercia,l Treaties: Hearings Before the Subcomm. of 
the House Comm. on Foreign Relations, 83d Cong., 1st Sess. 9 
(1953) (referring to a right to hire executive and technical per
sonnel "regardless of nationality"). 

Hi The complaint can, of course, be read to allege intentional 
discrimination specifically on the basis of national origin. If that 
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priate defense to a facially permissible employment prac
tice that has a discriminatory impact is that of business 
necessity, not BFOQ. DoUiard v. Rawlinson., supra, 433 
U.S. at 329; Albemarle Paper Co. v. Moody, 422 U.S. 
405, 425-436 (1975) ; Griggs V. Duke Power Co., supra. 
The question on remand therefore would be whether a 
citizenship preference that has the effect of selecting per
sons on the basis of their national origin can be def ended 
on the ground that the citizenship preference has "a 
manifest relationship to the employment in question." 
Griggs v. Duke P<YlVer Co., 401 U.S. 424, 432 ( 1971). 
Analysis of that question should include consideration of 
whether Article VIII ( 1) itself constitutes a legislative
type validation (as a "business necessity") of a citizen
ship preference (at least for the top-level "executive" 
positions mentioned in that Article) that excuses a com
pany of Japan from showing the job relatedness of a 
citiz.enship preference on a case-by-case basis.16 

were shown, the BFOQ exception might then be invoked by 
Sumitomo. However, even then we would have serious reservations 
about the court of appeals' formulation of the BFOQ exception 
in this setting. Most of the factors cited by that court in its BFOQ 
analysis are not inextricably intertwined with a person's national 
origin as such, but instead are aspects of an expertise that could 
readily be acquired by persons not of Japanese national origin -
e.g., knowledge of Japanese products, markets, and business prac
tices, and familiarity with the parent enterprise. Pet. App. 15a. 
The unsuitability of BFOQ analysis here is further illustrated by 
the fact that it might permit Sumitomo to prefer U.S. citizens of 
Japanese national origin over other U.S. citizens, even if they have 
no specific knowledge of the factors just listed. We also are 
troubled by the court of appeals' suggestion that Japanese national 
origin might be a BFOQ because employees of Japanese national 
origin might be more acceptable to persons with whom the company 
does business. Pet. App. 15a. This would not ordinarily be a 
legitimate reason to select employees on the very bases that are 
prohibited by Title VII. Fernandez v. Wynn Oil Co., 653 F.2d 1273 
(9th Cir. 1981); cf. 29 C.F.R. 1604.2(a) (2). 

16 As we explain (see note 18, infra), it is not clear that 
any of Sumitomo's employees would fall in any of the other 
categories of personnel enumerated in Article VIII ( 1), and, in
deed, the only one even mentioned by Sumitomo is that of "spe,
cialists." These other categories of personnel might be distinguish-
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C. However, we believe the Court should not reach 
the question of the interaction of Article VIII ( 1) em
ployment and Title VII because it is presented largely 
in the abstract in the current posture of this case. Be
cause the decisions below were rendered in connection 
with Sumitomo's motion to dismiss for failure to state 
a claim, the record has not yet been developed and no 
findings have been made with respect to a broad range 
of matters that should inform a reasoned decision of this 
issue. 

The matters that remain unresolved at this point in
clude: ( 1) the responsibilities of and any special quali
fications required for the various executive, management, 
and sales positions that respondents allege have been 
filled by Sumitomo on a discriminatory basis ; ( 2) the 
manner in which persons have been selected for these 
positions; (3) how many of these persons are Japanese 
nationalB; ( 4) the circumstances of the admission under 
the immigration laws of those who are Japanese na
tionals; ( 5) how many of •these previously were em
ployed by Sumitomo's parent company in Japan; ( 6) the 

able from "executive personnel" for present purposes in any event. 
Article VII(l) of the Treaty gives nationals and companies. of 
Japan the right to "control and manage" their enterprises in the 
United States, and it could be argued that the discretion to select 
top-level "executive personnel" in whom the nationals and companies 
have confidence is a necessary component of that right. For other 
categories of personnel enumerated in Article VIII(l), however, 
it could be argued that the principal concern underlying that Article 
is to ensure free access to qualified persons. The treaty trader 
regulations ordinarily would require a showing that such an alien 
has special qualifications not available in the American labor market 
in any event. Moreover, the second sentence of Article VIII(l) 
makes clear that in the ordinary case, professionals entering on 
treaty trader visas are not exempt from domestic laws regarding 
licensing and other requirements. This might suggest that, even if 
a company of Japan had largely unfettered discretion to select 
Japanese nationals to fill "executive" positions, it would not be 
inconsistent with the purposes of Article VIII (1) to subject em
ployment practices affecting other positions enumerated in Article 
VIII(l) to scrutiny under the "business necessity" standard of 
domestic civil rights laws. 
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degree to which the selection of these or other Japanese 
nationals working for Sumitomo has been made, or the 
personnel paid, by Sumitomo's parent corporation in 
Japan; (7) the extent to which, for Title VII purposes, 
the pool of potential applicants for some or all of the 
various positions in question would include a significant 
number of Japanese nationals in any event because of 
the particular qualifications for the position; ( 8) the 
responsibilities and qualifications of the white males and 
any other non-Japanese nationals, if any, who have been 
hired for the positions in issue (see J.A. 61a, 67a); (9) 
which of the positions could be said to be truly "execu
tive" in nature, such that they would fall within the 
coverage of the particular Article VIII (1) privilege that 
Sumitomo principally asserts (see Br. i, 20, 25, 30) and 
the court of appeals discussed (Pet. App. 13a-15a) to 
select "executive personnel * * * of [its] choice" ( em
phasis added) ; 17 and (10) which, if any, of the positions 

17 At some places in its brief, Sumitomo uses the term "man
agerial" interchangeably with "executive" or lumps "supervisory" 
positions with "executive" ones. See Br. 9, 23, 26, 27, 29, 41. 
However, the term "executive" as used in Article VIII ( 1) cannot 
be read to embrace all personnel who might be said to have some 
managerial or supervisory functions, as Sumitomo implies. That 
term connotes only top-level management officials who are responsible 
for making policy and directing the firm's affairs and whose services 
therefore can be thought to be necessary to effectuate the Article 
VII (1) right of a Japanese-owned corporation to "control and 
manage" its operations (emphasis added). 

This relatively limited scope of the category of "executive 
personnel" mentioned in Article VIII(l) of the Treaty is con
sistent with the administration of the treaty trader section of 
the IN A. The treaty trader regulations, which ( unlike Article 
VIII(l)) refer to both executive and supervisory positions, never
theless make clear that only top-level management positions are 
covered. See pages 3-6, supra. Because any Japanese nationals 
who would occupy the "executive" positions mentioned in Article 
VIII(l) presumably must be admitted to the United States under 
the treaty trader (or investor) provisions of the INA, the Article 
VIII(l) category of "executive personnel" must, be limited to top 
level management. 

Even Sumitomo's own answers to interrogatories in district court 
do not characterize all positions at issue here as "executive" in 
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referred to in respondents' complaint would fall within 
any of the other categories of personnel enumerated in 
Article VIII ( 1), to the extent Sumitomo so contends.18 

On the present record, then, it is not clear how many 
and in what positions Japanese nationals are employed 
by Sumitomo or to what extent and in what manner 
Sumitomo's true business requirements and the policies 
of the Treaty, Title VII, and the immigration laws ac
tually are implicated by its employment practices. Cf. 
Miwnick v. California Derpartment of Correc 1tions, No. 
79-1213 (June 1, 1981), slip op. 18-22; iil. at 1 (Bren
nan, J., concurring in the judgment). We therefore sug
gest that if the Court concludes that Sumitomo is a com
pany of Japan for purposes of the Treaty, the Court 
should not decide on the present record the difficult and 
sensitive issue of first impression regarding the inter
action of Article VIII( 1) of the Treaty and Title VII.1° 

nature. Only the positions of General Manager, Assistant General 
Manager, and (in some cases) Department Manager are placed in 
that category. J.A. 40a. Similarly, Sumitomo's EEO-1 forms for 
1975 and 1976 state that 30 employees in the New York offices were 
"Officials and managers." The remainder of the positions at issue 
in those offices were classified as "Professionals" or "Sales workers." 
J.A. 61a, 67a. 

18 Although the question presented by Sumitomo in its brief (at 
i) mentions only the category of "executive" personnel, Sumitomo 
refers at several places in the body of its brief (at 10, 14, 20) to 
the category of "other specialists" mentioned in Article VIII (1). 
It is not clear, however, which (if any) of its employees Sumitomo 
suggests might fall in this category. In context, moreover, it seems 
clear that the term "specialists" in Article VIII(l) refers to 
persons with a particular professional or equivalent training such 
that their unique expertise is essential to the effective operation of 
the company. Mere supervisory, lower-level management, and sales 
personnel, for example, would not appear to fall in this category, 
as Sumitomo perhaps intends to argue in this case. 

19 There is, for example, little basis under the Treaty for dis
tinguishing a U.S.-incorporated subsidiary established at the outset 
by and integrated with a parent trading company in Japan, such as 
Sumitomo, from an on-going, wholly U.S.-owned corporation serv
ing the domestic U.S. market that is purchased by a Japanese 
company. 

1 
i 
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That issue, with its potentially broad implications for 
the Nation's foreign relations and international trade 
and investment under this and other similar treaties 
(see App. C, infra) should, in our view, be resolved only 
in a concrete factual setting. 

CONCLUSION 

The judgment of the court of appeals should be re
versed on the ground that Sumitomo is not a company 
of Japan for purposes of the Treaty, including Article 
VIII ( 1) , and the case should be remanded for further 
proceedings. If the Court concludes that Sumitomo is a 
company of Japan, the judgment of the court of appeals 
should be vacated insofar as it holds that Article VIII ( 1) 
of the Treaty and Title VII of the Civil Rights Act are 
to be reconciled through the BFOQ exception in 42 U.S.C. 
2000e-2 ( e) , and this aspect of the case should be re
manded for further proceedings to develop a factual 
record. 
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APPENDIX A 

STATE DEPARTMENT INSTRUCTIONS OF JULY 
10, 1981 TO DIPLOMATIC AND CONSULAR POSTS 

REGARDING TREATY TRADER VISAS 

SUBJECT: E VISAS 

REF: STATE 089624 

1. THE DEPT. RECENTLY SENT TO ALL 
JAPANESE POSTS FURTHER GUIDELINES FOR 
ADJUDICATING E-1 VISA APPLICATIONS, IN 
ORDER TO FILL IN SOME OF THE INSTRUC
TIONAL GAPS IN THE FAM NOTES AND TO 
FOSTER UNIFORMITY OF REGULATORY INTER
PRETATION. IT NOW APPEARS THAT IT WILL BE 
SOME TIME BEFORE FAM REVISIONS BASED ON 
THAT CABLE ARE COMPLETED, SO THE TEXT IS 
PROVIDED BELOW FOR ALL POSTS' INFO. AND 
GUIDANCE IN THE INTERIM. 

2. THE FOLLOWING IS THE TEXT OF STATE 
089624: QUOTE 

1. AS PROMISED IN REFTEL B, THE FOLLOWING 
IS A WRAP-UP OF THE DEPARTMENT'S PRECE
DENTIAL GUIDELINES OVER THE YEARS FOR 
ADJUDICATING ENTITLEMENT TO E-1 TREATY 
TRADER VISAS. CONTRARY TO THE SUSPICION 
GENERATED BY THE WIDESPREAD ATTENTION 
GIVEN TO THE CLAIMED "JAPANESE E VISA 
PROBLEM", THERE IS NOTHING NEW OF IM
PORTANCE IN THESE GENERAL GUIDELINES. 
RATHER, THEY ARE BASED ON PRECEDENTIAL 
MATERIALS GOING BACK AS FAR AS THE 1950'S, 
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AND POSTS WILL FIND THAT MUCH OF THE 
LANGUAGE HEREIN REPETITIVE OF ADVISORY 
OPINIONS RECEIVED IN THE PAST. 

2. WITHIN THE SUBSTANTIVE E-1 VISA CON
TEXT, THREE KEY ISSUES SEEM TO SURFACE 
WITH SOME FREQUENCY: A) THE NATURE OF 
AN "EXECUTIVE/SUPERVISORY" POSITION; 
B) THE "SPECIFIC QUALIFICATIONS" THAT 
MAKE A GIVEN APPLICANT'S SKILLS "ESSEN
TIAL" TO A FOREIGN FIRM'S US OPERATIONS; 
AND C) WHAT ACTIVITIES CONSTITUTE "SUB
STANTIAL TRADE" WITHIN THE MEANING OF 
SECTION 101 (A) (15) (E)' OF THE INA. A SEP
ARATE, LESSER, ISSUE IS THE SUITABILITY IN 
VARYING CIRCUMSTANCES OF SUBSTITUTING 
THE "L" INTRA-COMP ANY TRANSFEREE VISA 
CLASSIFICATION FOR THE E-1 CLASSIFICATION. 

3. EXECUTIVE/SUPERVISORY POSITION. THERE 
ARE NO "BRIGHT LINE" TESTS FOR EASILY 
DETERMINING WHETHER A GIVEN APPLICANT 
IS DESTINED TO AN EXECUTIVE OR SUPERVIS
ORY POSITION AND THEREFORE ENTITLED TO 
AN E-1 VISA. MUCH DEPENDS ON THE CONSU
LAR OFFICER'S JUDGEMENT OF THE PECULIAR 
FACTUAL CIRCUMSTANCES OF EACH 
INDIVIDUAL CASE. INDEED THE DEPARTMENT 
HAS CONSISTENTLY ARGUED THAT DETAILED 
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GUIDELINES ARE NOT DESIRABLE, SINCE THIS 
WOULD SUBSTANTIALLY HEIGHTEN THE DAN
GER OF CASTING THE ADMINISTRATION OF 
TREATY TRADER VISAS INTO AN OVERLY RIGID 
MOLD AND THEREBY INHIBIT THE INHERENT 
FLEXIBILITY OF THE E VISA NEEDED TO COVER 
THE MYRIAD TRADE SITUATIONS IN THE COM
PLEX MODERN-DAY INTERNATIONAL ECONOMIC 
ARENA. 

4. IN ASSESSING AN EXECUTIVE/SUPERVISORY 
QUESTION RAISED BY AN INDIVIDUAL CASE, 
FACTORS WHICH MAY BE WEIGHED INCLUDE, 
AMONG OTHERS, THE TITLE OF THE POSITION 
TO WHICH AN APPLICANT IS DESTINED, THE 
LOCATION OF THE JOB IN THE FIRM'S ORGA
NIZATIONAL STRUCTURE, THE DUTIES IN
VOLVED, THE DEGREE TO WHICH THE APPLI
CANT WILL HAVE ULTIMATE CONTROL AND 
RESPONSIBILITY FOR THE FIRM'S OVERALL 
OPERATIONS OR A MAJOR COMPONENT THERE
OF, THE NUMBER AND SKILL LEVELS OF THE 
EMPLOYEES WITHIN HIS RESPONSIBILITY, AND 
WHETHER HE PRESENTLY POSSESSES EXECU
TIVE OR SUPERVISORY EXPERIENCE WHICH 
WOULD REASONABLY QUALIFY HIM FOR THE 
PROPOSED ASSIGNMENT. A FEDERAL DISTRICT 
COURT RULING IN "SANSEI V. ESPERDY, 298 
F. SUPP. 945 (1969) ", INDICATES THAT LEVEL OF 
PAY IS ANOTHER FACTOR THAT MAY PROPERLY 
BE CONSIDERED. THE CONSULAR OFFICER MAY 
REQUEST SUCH DOCUMENTATION AS HE FEELS 
NECESSARY TO SATISFY HIMSELF THAT THE 
POSITION IS INDEED EXECUTIVE OR SUPERVIS
ORY IN CHARACTER, AND SHOULD SEEK TO 
ELICIT FURTHER INFO IF NECESSARY DURING 
THE VISA INTERVIEW. 

5. ONCE ALL THE NECESSARY FACTS AND 
EVIDENCE ARE BEFORE THE CONSULAR OFFI-
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CER IN A SPECIFIC CASE, THE TEST TO BE 
APPLIED IS ESSENTIALLY ONE OF WHETHER 
THE EXECUTIVE/SUPERVISORY COMPONENT OF 
THE DESCRIBED POSITION IS AN "INCIDENTAL/ 
COLLATERAL" FUNCTION OF THE JOB OR A 
"PRINCIPAL/PRIMARY" FUNCTION ESSENTIALLY 
INHERENT IN THE JOB'S VERY NATURE. IF THE 
POSITION PRINCIPALLY REQUIRES MANAGE
MENT SKILLS, OR ENTAILS SUPERVISION OVER 
AND KEY RESPONSIBILITY FOR A LARGE POR
TION OF A FIRM'S OPERATION, AND ONLY 
INCIDENTALLY INVOLVES SUBSTANTIVE, DAY
TO-DAY STAFF WORK RELATED TO THE FIRM'S 
TYPE OF BUSINESS, E-1 WOULD BE APPROPRI
ATE IN MOST CIRCUMSTANCES. CONVERSELY, IF 
THE POSITION CHIEFLY INVOLVES ROUTINE 
WORK THAT IS THE SUBJECT MATTER OF THE 
BUSINESS AND ONLY SECONDARILY ENTAILS 
SUPERVISION OF SEVERAL LOW-LEVEL EM
PLOYEES, THEN THE POSITION IN ALL PROB
ABILITY COULD NOT BE TERMED "EXECUTIVE 
OR SUPERVISORY" IN CHARACTER. 

6. POSTS SHOULD ALSO BE A WARE THAT THE 
WEIGHT TO BE ACCORDED A GIVEN FACTOR 
MAY VARY DEPENDING ON THE CIRCUM
STANCES OF THE PARTICULAR CASE. AS A 
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SIMPLE EXAMPLE, A POSITION DESCRIPTION 
GIVING THE NOMINAL TITLE OF "VICE PRESI
DENT" TO THE SECOND MAN IN A SMALL TWO
MAN BANKING OFFICE WOULD BE OF LITTLE 
UTILITY IN A CLAIM THAT THE POSITION WAS A 
SUPERVISORY ONE. THE SAME TITLE, WHILE 
NOT DETERMINATIVE IN ITSELF, WOULD CARRY 
GREATER WEIGHT IN THE CASE OF AN APPLI
CANT COMING TO A MAJOR BANKING OPERATION 
HAVING NUMEROUS EMPLOYEES. INDEED, IN 
THE LATTER CASE, AN APPLICANT COMING TO 
HEAD ONE OF THAT OPERATION'S BUREAUS OR 
DEPARTMENTS (E.G. ACCOUNTING, LOANS, ETC) 
COULD PROBABLY BE DEEMED DESTINED TO AN 
EXECUTIVE OR SUPERVISORY POSITION AND 
THEREFORE ENTITLED TO E-1 ISSUANCE. 

7. ALSO ILLUSTRATIVE IS THE BIA'S DECISION 
IN "MATTER OF UDAWAGA", 14 I AND N DEC. 578 
(1974) THAT A RESTAURANT CHEF WHO 
WOULD TRAIN AND SUPERVISE OTHER 
COOKS IN A SMALL RESTAURANT WAS 
NOT ENTITLED TO TREATY INVESTOR 
STATUS. ITS RATIONALE WAS THAT CONGRESS 
DID NOT INTEND FOR "MINOR MANAGERIAL 
POSITIONS" TO BE FILLED BY ALIEN WORKERS 
WHEN THE POSITION COULD BE HELD BY AN 
AMERICAN EMPLOYEE "WITHOUT PLACING IN 
JEOPARDY THE U.S. INVESTMENT MADE BY A 
FOREIGN FIRM". MANAGERIAL STANDARDS FOR 
BOTH E-1 AND E-2 VISAS ARE FUNDAMENTALLY 
THE SAME. 

8. "ESSENTIAL" SKILLS. HERE AGAIN, THERE 
ARE NO CLEAR "TESTS" FOR EASILY JUDGING 
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WHETHER AN ALIEN POSSESSES "SPECIFIC 
QUALIFICATIONS" THAT ARE "ESSENTIAL" TO A 
TREATY TRADER FIRM'S US OPERATIONS. THE 
NATURE OF THE DETERMINATION IS SUCH 
THAT EACH CASE MUST BE EXAMINED INDIVID
UALLY ON ITS OWN FACTS AND MERITS. GEN
ERALLY, TWO THOUGHTS SHOULD BE BORNE IN 
MIND. FIRST, E-1 STATUS IS INTENDED ONLY 
FOR THE ENTRY OF SPECIALIST EMPLOYEES 
TRULY ESSENTIAL TO THE FIRM'S OPERATIONS 
IN THE U.S., AND NOT AS A CHANNEL FOR THE 
IMPORTATION OF ORDINARY SKILLED 
WORKERS NO MATTER HOW DESIRABLE 
THIS MIGHT BE FROM THE FIRM'S VIEWPOINT. 
SECONDLY, A COMMON THEME IN SUCH 
CASES IS THE QUESTION, "WHAT IS IT 
THAT THE FOREIGN WORKER CAN DO UNDER 
THE CIRCUMSTANCES THAT' AN AMERICAN 
WORKER CANNOT DO OR CANNOT BE TRAINED 
TO DO? 

9. THE BURDEN OF PROOF IN "ESSENTIAL 
SKILLS" CASES IS ON THE COMP ANY AND THE 
APPLICANT. THE CONSULAR OFFICER IS NOT 
BOUND BY THE EMPLOYEE'S ASSERTIONS OR 
TERMINOLOGY IN DESCRIBING THE POSITION, 
BUT MAKES HIS OWN DETERMINATION OF THE 
ALIEN'S QUALIFICATIONS. SUCH FACTORS AS 
THE ALIEN'S DEGREE OF PROVEN EXPERTISE 
IN HIS AREA OF SPECIALIZATION, THE UNIQUE
NESS OF HIS SPECIFIC SKILLS, LENGTH OF 
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EXPERIENCE AND TRAINING WITH THE INTER
ESTED FIRM, THE PERIOD OF TRAINING REASON
ABLY NECESSARY TO PERFORM THE CONTEM
PLATED DUTIES, THE KIND OF SALARY THE 
TECHNICIAN'S SPECIAL EXPERTISE CAN COM
MAND, ETC., ARE GIVEN CONSIDERATION. 22 CFR 
41.40 NOTE 10 PROVIDES ALSO THAT HIGHLY 
TRAINED TECHNICIANS MAY BE ISSUED E-1 
VISAS FOR CERTAIN FUNCTIONS; THE EMPHASIS 
rs ON "HIGHLY" TRAINED AND THE PRESUMP
TION rs THAT U.S. WORKERS WILL BE TRAINED 
IN DUE COURSE TO REPLACE THE FOREIGN 
TECHNICIANS, THUS OBVIATING THE NEED FOR 
CONTINUAL REPLACEMENT OF THESE TECHNI
CIANS WITH MORE FOREIGN TECHNICIANS 
AFTER A REASONABLE PERIOD OF TIME. 

10. IN ASSESSING WHETHER COMPETENT U.S. 
WORKERS ARE AVAILABLE TO PERFORM THE 
SKILLS NEEDED BY THE TREATY TRADER FIRM, 
THE CONSULAR OFFICER SHOULD RELY IN 
LARGE PART ON HIS OWN KNOWLEDGE OF 
CONDITIONS IN THE AMERICAN LABOR MARKET. 
IN MOST INSTANCES, THE FACTS OF A PARTIC
ULAR APPLICANT'S CASE WILL SUGGEST THE 
PROPER DECISION TO BE MADE. FOR EXAMPLE, 
A TV REPAIRMAN WOULD NOT GENERALLY 
QUALIFY, WHILE A TV TECHNICIAN COMING TO 
TRAIN US WORKERS IN NEW TECHNOLOGY 
INCORPORATED IN A TV PRODUCT NOT YET 
GENERALLY AVAILABLE IN THE U.S. MARKET 
PROBABLY WOULD QUALIFY UNDER NOTE 10. 
IN RARE CASES WHERE THE ESSENTIAL SKILL~ 
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QUESTION CANNOT BE RESOLVED ON THE 
FACTS OF THE CASE AND ADDITIONAL INFO 
SOLICITED FROM THE FIRM, THE FIRM MIGHT 
BE ASKED TO PROVIDE STATEMENTS REGARD
ING THE UNAVAILABILITY OF US WORKERS 
FROM SUCH KNOWLEDGEABLE SOURCES AS 
CHAMBERS OF COMMERCE, LABOR ORGANIZA
TIONS, INDUSTRY TRADE SOURCES OR STATE 
EMPLOYMENT SERVICES. AS A FOOTNOTE, 
POSTS ARE REMINDED THAT KNOWLEDGE OF 
THE JAPANESE LANGUAGE AND CULTURE HAS 
BEEN SPECIFICALLY FOUND BY THE BIA NOT TO 
BE A SPECIFIC QUALIFICATION ESSENTIAL TO A 
FIRM'S U.S. OPERATIONS WITHIN THE MEANING 
OF THE REGULATION. SEE "MATTER OF 
KONISHI", 11 I. AND N. DEC. 815 (1966). 

11. TRADE. QUESTIONS OF WHETHER A PAR
TICULAR JAPANESE FIRM QUALIFIES AS A 
TREATY TRADER FIRM ON THE BASIS OF "SUB
STANTIAL TRADE" WITH THE US SEEM TO 
OCCUR RELATIVELY INFREQUENTLY. 22 CFR 
41.40 AND NOTES THERETO PROVIDE A GOOD 
BASIS FOR DETERMINING WHETHER THE 
REQUISITE TRADE RELATIONSHIP EXISTS. 

12. 22 CFR 41.40 NOTE 5 PROVIDES SOME GEN
ERAL GUIDELINES CONCERNING WHAT ACTIVI-
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TIES OF A COMMERCIAL NATURE CONSTITUTE 
"TRADE". BEYOND THESE, THE TERM "TRADE" 
IS RELATIVELY VAGUE AND AMENABLE TO 
VARYING INTERPRETATIONS. LEGISLATIVE 
HISTORY AND PRECEDENT DECISIONS, INCLUD
ING BY FEDERAL COURTS, ARE NOT ENLIGHT
ENING ON THE SUBJECT. THE AVAILABLE 
BACKGROUND INFO SUGGESTS THAT THE CON
CEPT OF "TRADE" WAS TO BE VIEWED IN A 
BROAD AND LIBERAL MANNER, SO AS TO PRO
VIDE THE FLEXIBILITY TO ENCOMPASS THE 
WIDE-RANGING TYPES OF TRANSACTIONS IN 
THE BUSINESS WORLD. 

13. AS INDICATED BY 22 CFR 41.40 NOTE 5.2, THE 
FOCUS OF THE INQUIRY SHOULD BE ON THE 
EXISTENCE OF A "TRANSACTION", OR EX
CHANGE OF GOODS AND MONIES IN THE FLOW 
OF INTERNATIONAL COMMERCE WHICH SUP
POSEDLY BENEFIT BOTH PARTIES TO THAT 
TRANSACTION. THE SIMPLEST EXAMPLE IS 
THE FLOW OF MANUFACTURED GOODS FROM A 
PARTICULAR JAPANESE COMPANY TO THE U.S. 
IN EXCHANGE FOR US MONIES. SIMILARLY, IN 
INSURANCE TRANSACTIONS, THE PROTECTION 
AFFORDED BY FOREIGN INSURANCE-THE 
POLICY-FLOWS TO THE BENEFIT OF THE U.S. 
HOLDER OF THAT INSURANCE IN EXCHANGE 
FOR US PAYMENT FOR THAT POLICY. JAPANESE 
TOURIST MONIES FLOW TO THE U.S. IN EX
CHANGE FOR TRANSPORTATION TICKETS, 
HOTEL ACCOMMODATIONS, ETC. IN THE BANK
ING CONTEXT, THE COMMODITY BEING 
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~:XCHANGED CONSISTS OF MONEY, SECURITIES, 
AND OTHER FORMS OF FINANCIAL "PAPER". 

14. THE MOST PROBLEMATIC CONCERN IN THE 
JAPANESE CONTEXT SEEMS TO BE THE RE
QUIREMENT OF A DIRECT TRADE LINK 
BETWEEN THE US AND JAPAN, WHICH IMPACTS 
ON JAPANESE MANUFACTURERS WHO DEAL 
EXCLUSIVELY OR LARGELY THROUGH THE 
JAPANESE TRADING COMPANIES. HERE, THESE 
SITUATIONS CAN PERHAPS BE BEST ANALYZED 
BY POSTS BY FOCUSING ON THE SPECIFIC 
"TRANSACTION" OR EXCHANGE IN QUESTION 
AND THE PARTIES THERETO. THUS, IF JAPA
NESE MANUFACTURER "A" SELLS ITS GOODS TO 
JAPANESE TRADING COMPANY "B", WHO IN 
TURN SELLS THOSE GOODS IN THE US TO US 
COMP ANY "C", THERE ARE TWO "TRANSAC
TIONS", ONE BETWEEN A AND BAND ANOTHER 
BETWEEN B AND C. BECAUSE THE FORMER 
TRANSACTION IS WHOLLY DOMESTIC TO JAPAN, 
COMPANY A COULD NOT QUALIFY AS A TREAT'Y 
TRADER, WHILE COMPANY BIS ENTITLED TO 
THAT STATUS ON THE BASIS OF THE LATTER 
TRANSACTION. 

15. POSTS SHOULD TAKE CARE, HOWEVER, TO 
DISTINGUISH BETWEEN THE ABOVE SCENARIO 
AND THE SEPARATE SITUATION WHERE THE 
MANUFACTURER MERELY CONSIGNS HIS GOODS 
IN SOME FASHION TO THE TRADING COMPANY 
WHICH HANDLES AND FACILITATES THE 
ONWARD SHIPMENT OF THE GOODS TO THE 
US. THE KEY IN MOST OF THESE CASES IS 
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WHETHER AN ACTUAL SALE OF THE GOODS 
HAS OCCURRED BETWEEN A AND B, THUS 
CUTTING OFF A'S OWNERSHIP OR TITLE TO THE 
GOODS. IF A HAS LOST OWNERSHIP TO THE 
GOODS BY SALE TO B, THEN A CANNOT BENE-
FIT FOR TREATY TRADER PURPOSES FROM THE 
INCIDENTAL FACT THAT THE GOODS ULTI
MATELY REACH U.S. MARKETS; THE DIRECT 
TRADE LINK TO THE U.S. IS BROKEN. ON THE 
OTHER HAND, IF A RETAINS AN OWNERSHIP 
INTEREST IN THE GOODS, IT CAN BE VIEWED 
AS TRADING WITH THE US DIRECTLY IRRESPEC
TIVE OF THE FACT THAT AN INTERMEDIATE 
COMPANY HANDLES THEIR SHIPMENT. 

16. FOR POSTS' INFO. THE INTRICATE NATURE 
OF MODERN INTERNATIONAL BUSINESS DEAL
INGS HA VE GIVEN RISE TO SEVERAL VISA
RELATED QUESTIONS FROM POSTS IN VARIOUS 
PARTS OF THE WORLD CONCERNING THE 
REFINEMENT OF THE DEFINITION OF "TRADE". 
THEREFORE, VO HAS UNDERTAKEN AN INFOR
MAL, LONG-TERM REVIEW OF THAT DEFINI
TION WITH A POSSIBLE VIEW TOWARD REVIS
ING AND EXPANDING THE F'AM NOTES TO 
EN COMP ASS SOME OF THESE QUESTIONS. ANY 
INPUT POSTS WISH TO MAKE CONCERNING THE 
WORKINGS AND PROBLEMS OF JAPANESE-U.S. 
TRADE, AND PARTICULARLY THE PECULIAR 
RELATIONSHIP BETWEEN JAPANESE MANU
FACTURERS AND THE LARGE "TRADING COM
PANIES" WOULD BE WELCOME. 
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1 '7. "E" VS "L": POSTS SHOULD BE CAREFUL 
TO DISTINGUISH BETWEEN THE "E" AND "L" 
CLASSIFICATIONS, AND THE SITUATIONS 
WHERE EACH IS APPROPRIATE. THE INTRA
COMP ANY TRANSFEREE CATEGORY WAS 
DESIGNED TO SUPPLEMENT, NOT SUPPLANT, 
THE TREATY TRADER VISA IN INSTANCES 
WHERE THE LATTER IS UNAVAILABLE, SUCH 
AS WHERE NO TREATY EXISTS, THE FIRM IS 
AMERICAN, THE FIRM LACKS THE REQUISITE 
"SUBSTANTIAL TRADE", OR WHERE THE 
APPLICANT IS A THIRD-COUNTRY NATIONAL 
EMPLOYEE OF A TREAT'Y TRADER FIRM. THE 
"L" VISA WAS NOT INTENDED FOR USE IN 
CASES WHERE THE INTENDED POSITION OR 
THE APPLICANT HIMSELF LACKS THE 
REQUISIT'E QUALIFICATIONS FOR AN "E" VISA, 
THAT IS, WHERE THE POSITION IS NOT 
EXECUTIVE/SUPERVISORY IN NATURE OR HE 
DOES NOT HA VE "ESSENTIAL" SKILLS. AS 
WITH "E" VISAS, SECTION 101 (A) (15) (L) 
REQUIRES THAT THE POSITION BE MANA
GERIAL OR EXECUTIVE, OR THAT THE 
APPLICANT HA VE SPECIALIZED KNOWLEDGE 
IN ORDER FOR HIM TO BE ENTITLED TO "L" 
STATUS. 

18. POLICY GUIDANCE. THERE IS LITTLE 
THAT CAN OR NEED BE ADDED TO PREVIOUS 
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GUIDANCE PROVIDED IN REFTELS AND OTHER 
DEPARTMENT CABLES. REACTION OVER THE 
JAPANESE E VISA "ISSUE" SEEMS TO HA VE 
ESSENTIALLY RUN ITS COURSE IN ANY CASE, 
ALTHOUGH SPORADIC INQUIRIES ARE STILL 
MADE. IT MAY BE HELPFUL TO POSTS TO 
KEEP IN MIND THAT JAPANESE BUSINESS 
SENSITIVITY OVER E VISA QUESTIONS AND 
THE PERCEIVED LINKAGE TO TRADE ISSUES 
IS NOT A NEW PHENOMENON, BUT RATHER A 
RECURRING THEME OVER THE YEARS. ILLUS
TRATIVE OF THIS IS OSAKA KOBE'S A-16 OF 
JUNE 21, 1972, WHICH MENTIONS THE POLICY 
IMPLICATIONS JAPANESE BUSINESSMEN FELT 
AT THAT TIME WERE LINKED TO E VISA 
PROBLEMS, AND MATERIALS IN VO'S PRECE
DENT FILES WHICH SUGGEST THAT JAPANESE 
WORRIES OVER THE BROADER BILATERAL 
TRADE RELATIONSHIP WERE IN THE BACK
GROUND OF OTHER E VISA CASES OVER THE 
YEARS. 

19. DEPARTMENT ENCOURAGES POSTS TO 
CONTINUE EFFORTS, SUCH AS THOSE MEN
TIONED IN OSAKA KOBE'S CABLE 1177 OF 
11/14/80, TO HOLD DISCUSSIONS WITH JAPANESE 
BUSINESSMEN AND COMPANIES, AND OTHER
WISE KEEP THEM INFORMED OF E VISA 
REQUIREMENTS. SUCH INFORMATIONAL 
EXCHANGES CAN HELP ALLEVIATE MANY OF 
THE JAPANESE CONCERNS OVER E VISA 
MATTERS, ELIMINATE CONFUSION OVER THE 
CRITERIA FOR SUCH VISAS AND DOCUMENTARY 
EVIDENCE NEEDED TO SUPPORT APPLICA
TIONS, AND GENERALLY FOSTER AN ATMOS
PHERE OF BETTER UNDERSTANDING AND 
COOPERATION BETWEEN JAPANESE BUSINESS
MEN AND CONSULAR OFFICIALS. UNQUOTE 
HAIG 
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APPENDIX B 

TEXT OF CABLE FROM THE UNITED STATES 
EMBASSY IN TOKYO TO THE SECRETARY OF 

STATE, RECEIVED FEBRUARY 26, 1982 

FM AMEMBASSY TOKYO 

TO SECSTATE WASHDC IMMEDIATE 8496 

UNCLAS TOKYO 03300 

E.O.12065: N/A 
TAGS: EEWT, PGOV, JA 
SUBJECT: A VIG LIANO V. SUMITOMO IN 
SUPREME COURT 

REFS: (A) STATE 026490; (B) STATE 049474; 
(C) TOKYO 02843 

1. MF A SECOND NORTH AMERICA DIVISION 
DEPUTY CHIEF YAMADA CALLED IN EMBOFF 
ON AFTERNOON FEBRUARY 26 TO DELIVER 
FOLLOWING OFFICIAL MFA POSITION REGARD
ING THE A VIGLIANO-SUMITOMO CASE: 

"A. THE MINISTRY OF FOREIGN AFFAIRS, AS 
THE OFFICE OF GOJ RESPONSIBLE FOR 
INTERPRETATION OF THE FCN TREATY, 
REITERATES ITS VIEW CONCERNING THE 
APPLICATION OF ARTICLE 8 PARAGRAPH 1 
OF THE TREATY: FOR THE PURPOSE OF THE 
TREATY, COMPANIES CONSTITUTED UNDER 
THE APPLICABLE LAWS AND REGULATIONS 
WITHIN THE TERRITORIES OF EITHER PARTY 
SHALL BE DEEMED COMPANIES THEREOF AND, 
THEREFORE, A SUBSIDIARY OF A JAPANESE 
COMPANY WHICH IS INCORPORATED UNDER 
THE LAWS OF NEW YORK IS NOT COVERED 
BY ARTICLE 8 PARAGRAPH 1 WHEN IT 
OPERATES IN THE UNITED STATES. 
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"B. THE,MINISTRY OF FOREIGN AFFAIRS 
NOTES THAT THE ENCOURAGEMENT OF 
MUTUALLY BENEFICIAL INVESTMENTS 
BETWEEN THE TWO COUNTRIES IS AN 
IMPORTANT OBJECT AND PURPOSE OF THE 
FCN TREATY AND, IN THIS REGARD, HOPES 
THAT THE,SUMITOMO CASE WILL BE SETTLED 
IN SUCH A MANNER AS NOT TO DISCOURAGE 
SOUND ACTIVITIES OF SUBSIDIARIES OF 
JAPANESE COMPANIES IN THE UNITED 
STATES." 

2. YAMADA NOTED THAT THE FOREGOING 
WAS "NOT AN AGREED PAPER," OR JOINT 

' STATEMENT BY MF A AND MITI; HOWEVER, 
MF A'S POSITION HAD BEEN MADE KNOWN IN 
SUBSTANCE TO MITI, WHICH HAD POSED NO 
OBJECTION. 

CLARK 
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APPENDIX C 

Post World War II Treaties of Friendship, Commerce, 
and Navigation Between the United States and other 
Nations that Contain an Employment Privilege Similar 
to (but Sometimes with Arguably Substantial Differ
ences from) that in Article VIII ( 1) of the Japanese 
Treaty ' 

BELGIUM. 
Treaty of Friendship, Establishment and Navigation 
(Article 8(1) (2) ), Feb. 12, 1961, (Treaty of 1875 
in force prior to this date) 14 U.S.T. 1284, T.I.A.S. 
5432. 

1 DENMARK. 
Treaty of Friendship, Commerce, and Navigation 
( Article VII ( 4) ) , Oct. 1, 1951, ( Convention of 1826 
was in force prior to this date) 12 U.S.T. 908, 
T.I.A.S. 4797. 

ETHIOPIA. 
Treaty of Amity and Economic Relations. (Article 
VIII(5)), Sept. 7, 1951, 4 U.S.T. 2134, T.I.A.S. 2864. 

FRANCE. 

Convention of Establishment, Protocol, and Declara
tion (Article VI (1) (2), Protocol (9)), Nov. 25, 1959, 
11 U.S.T. 2398, T.I.A.S. 4625. 

2 GERMANY. 

Treaty of Friendship, Commerce, and Navigation 
(Article VIII (1)), Oct. 29, 1954, 7 U.S.T. 1839, 
T .I.A.S. 3593. 

1 DENMARK. The Convention of 1826 does not apply to the 
Faroe Islands or Greenland. 

2 GERMANY. The Treaty which entered into force in 1956 now 
applies to Berlin, as defined in Article XXVI thereof. 
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GREECE. 

Treaty of Friendship, Commerce and Navigation 
(Article XII(4) ), Aug. 3, 1951, 5 U.S.T. 1829, 
T.I.A.S. 3057. 

IRAN. 
Treaty of Amity, Economic Relations and Consular 
Rights (Article IV(4) ), Aug. 15, 1955, 8 U.S.T. 899, 
T.I.A.S. 3853. 

IRELAND. 
Treaty of Friendship, Commerce and Navigation 
(Article VI (1)), Jan. 21, 1950, 1 U.S.T. 785, T.I.A.S. 
2155. 

ISRAEL. 
Treaty of Friendship, Commerce, and Navigation 
(Article VIII(l)), Aug. 23, 1951, 5 U.S.T. 550, 
T .I.A.S. 2948. 

ITALY. 
Treaty of Friendship, Commerce, and Navigation 
( Article I ( 2) , III ( 3) , Supp., Art. II) , Feb. 2, 1948, 
63 Stat. 2255, T.I.A.S. 1965. 

3 JAPAN. 
Treaty of Friendship, Commerce, and Navigation 
(Article VIII (1)), Apr. 2, 1953, 4 U.S.T. 2063, 
T .I.A.S. 2863. 

KOREA. 
Treaty of Friendship, Commerce, and Navigation 
(Article VIII (1)), Nov. 28, 1956, 8 U.S.T. 2217, 
T.I.A.S. 3947. 

LUXEMBOURG. 
Treaty of Friendship, Establishment and Navigation 
(Article VIII(l) (2), Prot. (7) ), Feb. 23, 1962, 14 
U.S.T. 251, T.I.A.S. 5306. 

8 JAPAN. The Treaty which entered into force in 1953 does not 
apply to trade with the Ryukyu Islands (south of 29 degrees north 
latitude), or to certain lesser island groups specified in Protocol 
paragraph 18 thereof. 
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MUSCAT AND OMAN (THE SULTANATE OF). 

Treaty of Amity, Economic Relations and Consular 
Rights (Article V (3)), Dec. 20, 1958, 11 U.S.T. 
1835, T .I.A.S. 4530. 

NETHERLANDS. 
Treaty of Friendship, Commerce, and Navigation 
(Article VIII(l), Prot. (11) ), Mar. 27, 1956, 8 
U.S.T. 2043, T.I.A.S. 3942. 

NICARAGUA. 
Treaty of Friendship, Commerce, and Navigation 
(Article VIII(l) ), Jan. 21, 1956, 9 U.S.T. 449, 
T.I.A.S. 4024. 

PAKISTAN. 
Treaty of Friendship, Commerce, and Protocol (Ar
ticle VIII(l) ), Nov. 12, 1959, 12 U.S.T. 110, T.I.A.S. 
4683. 

TAIWAN. 
Treaty of Friendship, Commerce and Navigation, 
with Protocol (Article II (2)), Nov. 4, 1946, 63 Stat. 
1299. 

THAILAND. 
Treaty of Amity and Economic Relations (Article 
IV(6)), May 29, 1966, 19 U.S.T. 5843, T.I.A.S. 6540. 

TOGO. 
Treaty of Amity and Economic Relations (Article 
V(3) (4) ), Feb. 5, 1967, 18 U.S.T. 1, T.I.A.S. 6193. 

VIETNAM. 
Treaty of Amity and Economic Relations (Article 
V (2) (3)), Nov. 30, 1961, 12 U.S.T. 1703, T.I.A.S. 
4890. 
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