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U.C.L.A. Law Review

Unexceptional Protest

Amber Baylor

ABSTRACT

Anti-protest legislation is billed as applying only in the extreme circumstances of mass-movements
and large scale civil disobedience. Mass protest exceptionalism provides justification for passage of
anti-protest laws in states otherwise hesitant to expand public order criminal regulation. Examples
include a Virginia bill that heightens penalties for a “failure to disperse following a law officer’s
order”; a Tennessee law directing criminal penalties for “blocking traffic”; a bill in New York
criminalizing “incitement to riot by nonresidents.” These laws might be better described as anti-
protest expansions of public order legislation.

While existing critiques of these laws emphasize the chilling effects on free speech, this analysis
masks the threat of such legislation in the everydaylives of already targeted people and communities.
In actuality, the application of anti-protest legislation is not limited to “exceptional” circumstances,
increasing everyday surveillance and public order regulation for Black, Latinx, and other targeted
communities. The consequences of anti-protest legislation on highly surveilled communities are
alarming.

This Article examines the construction of mass protest law exceptionalism and advocates for using
resistance frameworks, such as joyful protest, to better understand the burdens and consequences
borne by communities. This analysis incorporates text of recent mass anti-protest legislation,
proponents’ arguments in media, and debate in legislative sessions. This framing exposes the lack
of exceptionalism, surfaces the thin line between mass protest and everyday public order regulation
in targeted communities, and demonstrates the high stakes of ignoring this blurred line when
considering mass anti-protest criminal laws.

70 UCLA L. Rev. 716 (2023)
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INTRODUCTION

On a weekend afternoon, a troop of twelve community group members
gathered in the predominantly Black neighborhood of Englewood in Chicago.!
The volunteers knelt down with garbage bags, picking up trash on the street as a
part of a neighborhood cleanup effort. They wore coordinated black t-shirts and
carried red, black, and green Black unity flags as they moved down the street.”
They stopped to talk to fellow residents, sharing flyers supporting local Black
businesses. As the group cleaned and chatted with neighbors, a few sang, making
“little chants to support black love.” They reported seeing a police SUV trailing
them before they received a sudden demand to clear the street. Soon after, video
footage shows police surrounding the group.* At the time, the group was not
engaged in an organized mass protest or civil disobedience.

Their volunteer ranks included a firefighter.® As a first responder, he felt
comfortable approaching the police officers to explain the community effort. But
instead of mitigating the interference, he was among the first detained and was
unable to stop the impending arrests and roundup of the entire community group.
Among the charges against him: “obstruction of traffic” and “resisting a police
officer.”” Both were later dismissed.®

From 2020 to 2021, over eighty-one antiprotest criminal laws were
introduced across the country.” These include new crimes and enhancements to

1. See Maya Dukmasova, Markham Firefighter Sues Chicago Cops for False Arrest, CHI.
READER (Nov. 15, 2018), https://chicagoreader.com/news-politics/markham-fire
fighter-sues-chicago-cops-for-false-arrest [https://perma.cc/QT7T-M4QN].

2. See Leah Donnella, On Flag Day, Remembering the Red, Black and Green, NPR: CODE

SWITCH, https://www.npr.org/sections/codeswitch/2017/06/14/532667081/on-flag-day-

remembering-the-red-black-and-green [https://perma.cc/EF9G-8X]D].

Dukmasova, supra note 1.

See id.

Protest is defined as “[t]he act of challenging, resisting, or making demands upon authorities,

powerholders, and/or cultural beliefs and practices by some individual or group.” MOISES ARCE

& ROBERTA RICE, PROTEST AND DEMOCRACY 2 (2019). This Article argues that the line between

mass protest and everyday assertions of personhood is illusory. I do, however, lean on general

understandings of mass demonstration and protest as a contrast to lesser-discussed individual
challenges to power. That said, one could make the case that the group was engaged in some

form of protest, even if not a mass demonstration. See id.

See Dukmasova, supranote 1.

Donnella, supra note 2.

See id.

ARMED CONFLICT LOCATION & EVENT DATA PROJECT (ACLED), FACT SHEET: ANTI-PROTEST

AND DEMONSTRATION ACTIVITY IN THE UNITED STATES (2021), https://acleddata.com/2021/04/

kW

©E N



Unexceptional Protest 719

existing laws including “obstruction of traffic” and “resisting a police officer.”"’

Antiprotest laws limit, curb, discourage, and criminalize public expression that
violate norms of orderly dissent. The applications of antiprotest criminal laws are
not limited to the large, highly publicized demonstrations that inspire them.

Antiprotest criminal statutes like “riot” or “unlawful assembly” often require
only a gathering of three people to trigger criminal liability for charges."
Enhanced penalties for “obstruction of a walkway” often significantly impact
people who are unhoused.”” “Obstruction of traffic” and “resisting arrest” are
charges commonly brought against people that argue peaceably or question police
orders.”” Courts are filled with people charged with order-related crimes created
in response to antiprotest legislation. These laws might be better described as
antiprotest expansions of public order crimes.

Such legislation is often introduced in the aftermath of protests that are
depicted as unsanctioned or appear to lawmakers as insufficiently controlled.**
Yet for the people most commonly targeted and affected by low-level
misdemeanors and public order laws, protest-related laws limit expression, free
movement and assembly, autonomy and safety—all outside of the traditional
context of mass protest.'”” Some may argue that living assertively and joyfully as a

30/fact-sheet-anti-protest-legislation-and-demonstration-activity-in-the-us [https://
perma.cc/3UND-AUUU].

10. Id.

11.  OKLA.STAT. tit. 21 § 21-1311 (2019).

12.  Amanda Vinicky, Federal Court Rules Illinois’ Panhandling Law Unconstitutional, WTTW
(Jan. 19, 2021, 9:13 PM), https://news.wttw.com/2021/01/19/federal-court-rules-illinois-
panhandling-law-unconstitutional [https://perma.cc/MZL2-37V9].

13.  SeePlaintiff's Memorandum of Law in Support of His Motion for Partial Summary Judgment,
Valentin v. City of Manchester, No. 1:15-cv-00235 (D. N.H. May 6, 2016), ECF No. 14-1 (a
man turned on his video camera as police approached his house to speak with him); First
Amended Complaint, Johnson v. Turner, No. 21-cv-00383 (E.D. La. Apr. 6,2021), ECF No. 18
(failure to follow order against woman in traffic argument with officer in New Orleans); Levi
Pulkkinen, Man Convicted of Obstructing for Refusing to Open His Door for Police, APPEAL (Oct.
17, 2018), https://theappeal.org/man-convicted-of-obstruction-for-refusing-to-open-his-
door-for-police [https://perma.cc/HDS9-TUQG]; Landmark Class Action Lawsuit Filed
Against the City of Chicago Alleging Racially Discriminatory Policing and Violent Police Abuse,
MACARTHUR JUST. CIR. (June 14, 2017), https://www.macarthurjustice.org/landmark-class-
action-lawsuit-filed-against-the-city-of-chicago-alleging-racially-discriminatory-
policing-and-violent-police-abuse [https://perma.cc/73V]-TEB4].

14.  See, e.g,, “Combating Public Disorder,” S.B. 484, 123rd Sess. (Fla. 2021).

15.  “Protest” as a noun means “a solemn declaration of opinion and usually of dissent” or “the act
of objecting or a gesture of disapproval.” As a verb, it means to “express an objection to what
someone has said or done” or “to make a statement or gesture in objection to.” The subject
indicated by the noun is likely a motivator for the legislation, though the action indicated by the
verb might be said to happen in encounters with criminal surveillance and the regulatory state
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person under heightened surveillance and criminal law regulation is a form of
everyday resistance, subject to increasing penalties under these laws.'®

For individuals living in neighborhoods with a constant police presence,
everyday components of life and community building are susceptible to
antiprotest laws. Members of the community group canvassing in Englewood
were not engaged in protest.”” In the everyday lives of the surveilled, the problem
of these laws is not just that they deter mass protests, but rather that they suppress
the health of a community, individual and communal autonomy, and the
collective, even joyful, expression of politically marginalized people.

The threat grows with a recent onslaught of new public order laws appearing
before U.S. state and city governments.”® Twice as many mass antiprotest bills
were introduced following the uprising in the summer of 2020 than in any other
year in the country’s history.” Examples include a Virginia bill that heightens
penalties for a “failure to disperse following alaw officer’s order;”* a Tennessee law
directing criminal penalties for “blocking traffic;”" a bill in New York

every day. Protest, MERRIAM-WEBSTER.COM, https://www.merriam-
webster.com/dictionary/protest [https://perma.cc/78NQ-Q8HM].

16.  SeeJavier Auyero, When Everyday Life, Routine Politics, and Protest Meet, 33 THEORY & SOC’Y
417 (2004).

17.  The community group is best known for cleanups, food distribution, Black unity and self-love
workshops, and open mics. New Era Chicago (@newerachicago), FACEBOOK,
https://www.facebook.com/newerachicago [https://perma.cc/34D6-JP9Y].

18.  Most bill opponents often refer to these laws as “antiprotest legislation.” T use this term though
T argue that these are an expansion of order-maintenance criminal regulation. See Anti-Protest
Laws in the United States, FIRST AMEND. WATCH, https://firstamendment watch.org/deep-
dive/states-rush-to-pass-anti-protestor-laws [https://perma.cc/ UHB3-PQ4C]. Whether
proposed, pending, dead or enacted, legislation has repressive effects. The status of the law may
cause confusion and lead to deterring expression. Kristine Ruhl, “An Alarming Trend”: The
Dangers of Recently Proposed Anti-Protest Legislation, 22 PUB. INT. L. REP. 95, 96-97 (2017).
The rhetoric surrounding introduction and debate may become planted in the minds of
lawmakers and the general public. See, e.g., Kriston Capps, Republicans Ramp Up Rhetoric
Against  ‘Anarchist  Jurisdictions’, BLOOMBERG (Sept. 23, 2020, 10:00 AM),
https://www.bloomberg.com/news/articles/2020-09-23/-anarchist-jurisdictions-face-doj-
funding-threat [https://perma.cc/8JM7-LTUW].

19.  Char Adams, Experts Call ‘Anti-Protest’ Bills a Backlash to 2020’s Racial Reckoning, NBC NEwS
(May 18,2021, 10:46 AM), https://www.nbcnews.com/news/nbcblk/experts-call-anti-protest-
bills-backlash-2020-s-racial-reckoning-n1267781 [https://perma.cc/ FA6GU-NLDY].

20. S.B. 5056, 2020 Spec. Sess. (Va. 2020) (“Every person, except the owner or lessee of the
premises, his family and nonrioting guests, and public officers and persons assisting them, who
remains at the place of any riot or unlawful assembly after having been lawfully warned to
disperse, is guilty of a-Class 1 misdemeanor.”) (formatting in original); see id. § 18.2-407
(“Remaining at place of riot or unlawful assembly after warning to disperse; penalty”).

21. TN CODES$ 39-17-307 (2021). The law says:

(a) A person commits an offense who, without legal privilege, intentionally,
knowingly or recklessly: (1) Obstructs a highway, street, sidewalk, railway,
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criminalizing “incitement to riot by nonresidents;”** a Kentucky bill aimed to
criminalize taunting police, expanding its existing “disorderly conduct” laws;*
and a bill in Oklahoma that would make it a felony to commit nondestructive acts
of expression during protests on a government structure or building.** The
Arizona legislature recently passed a law making engagement in disorderly
assembly a felony, eliminating eligibility for public benefits for those convicted.”
A Texas bill that floundered at the House Committee stage attempted to enhance
obstruction of a sidewalk to a third degree felony.*®

Critical analyses of the antiprotest bills focus on their effect on mass protest.
Opponents of these bills have been vocal about the laws, noting that they may deter
protests, chill dissent, and harm people attending large protests.” Like most recent
antiprotest public order bills, the proposed legislation targets protestor conduct.”®
By contrast, there are comparatively few bills and enacted legislation that regulate
state officials’ use of violence.”” Some have noted the laws are disproportionately

waterway, elevator, aisle, or hallway to which the public, or a substantial portion
of the public, has access; or any other place used for the passage of persons,
vehicles or conveyances, whether the obstruction arises from the person's acts
alone or from the person's acts and the acts of others;.. . ..

Id.

22.  NY PENALLAW § 240.08 (2017) (heightening penalties for “inciting to riot” under N.Y. PENAL
LAW § 240.08 to a class A misdemeanor).

23.  Soraya Ferdman, Kentucky Senate Passes Bill That Would Make It a Crime to “Taunt” a Police
Officer, FIRST AMEND. WATCH (Mar. 12, 2021) https:/firstamendmentwatch.org/kentucky-
senate-passes-bill-that-would-make-it-a-crime-to-taunt-a-police-officer
[https://perma.cc/D884-YZ9UT].

24.  H.B.2096, 58th Sess. (Okla. 2021) (proposing to increase the penalty for violating OKLA. STAT.
tit. 21, § 1312). The word “nondestructive” is not used but the bill alludes to it.

25.  H.B.2309, 55th Leg., Reg. Sess. (Ariz. 2021).

26. H.B.2150, 87th Leg. (Tex. 2021).

27. Mary Louise Kelly, Karen Zamora, Mia Venkat & Sarah Handel, Wave of ‘Anti-Protest’
Bills Could Threaten First Amendment, NPR (Apr. 30, 2021, 4:08 PM),
https://www.npr.org/2021/04/30/992545210/wave-of-anti-protest-bills-could-threaten-
first-amendment [https://perma.cc/67YT-25LL].

28. Justin Hansford, 5 Years After Ferguson, We’re Losing the Fight Against Police Violence, N.Y.
TIMES (Aug. 9,2019), https://www.nytimes.com/2019/08/09/opinion/ferguson-anniversary-
police-race.html [https://perma.cc/B8ZZ-5ZJ4]. This project tracks legislation from
2015 to 2021. The year 2015 marks the beginnings of backlash to protests related to the
uprising in Ferguson.

29. Lindsey Van Ness, Tear Gas Bans: A Policing Change Not Gaining Traction, STATELINE (Aug.
4, 2020, 12:00 AM), https://stateline.org/2020/08/04/tear-gas-bans-a-policing-change-
not-gaining-traction/ [https://perma.cc/J8V7-4487]. But see, Anna Orso, Most Major Cities
Haven’t Banned Tear Gas During Protests. Will Philly Be Different?, PHILA. INQUIRER (Oct. 9,
2020), https://www.inquirer.com/news/tear-gas-rubber-bullet-ban-philadelphia-police-
other-cities-20201009.html  [https://perma.cc/7KGH-CD4C]; Nico Savidge, Protests:
California Could Ban Tear Gas, Limit Rubber Bullets Amid Outrage Over Police Response,
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applied to protestors of color.”® These are important critiques, particularly when
considering the distinct state responses to protestors from marginalized
communities. Yet this narrow emphasis on mass protest misses the great threat of
such legislation to everyday life.

Antiprotest legislation is presented as exceptional: narrowly and directly
responsive to the unique and supposedly dangerous conditions of mass protest.
This Article considers the language of protest and protest law exceptionalism from
state legislation from 2015 to 2021, language which indicates laws will be limited to
exceptional circumstances and individuals.”* This analysis incorporates the text of
legislation, legislators’ arguments in media, and debate in legislative sessions.
Nearly all of the recent bills center on what legislators perceive as threatening
demonstrations. The most recent bills have centered on the perceived dangers of
protests against police violence and those targeting gas and oil pipelines.”> These
bills have been largely introduced by conservative legislators, but antiprotest laws
have also been proposed by people across the political spectrum.”® The debates
around these bills also call into question their framing as narrowly targeting mass
protest.

Presenting antiprotest bills as responses to exceptional circumstances allows
them to bypass well-established skepticism towards public order crimes and
critiques of expansive criminalization. Lawmakers present protest bills as limited
to singular, dangerous events and people, providing justification for passage in
states otherwise contemplating limiting criminal regulation. The call for new
antiprotest legislation is popular even where there has been significant agreement

TIMES-HERALD (Aug. 7, 2020, 6:13 PM), https://www.timesherald
online.com/2020/08/07/george-floyd-protests-california-could-ban-tear-gas-limit-
rubber-bullets-amid-outrage-over-police-response [https://perma.cc/7KGH-CD4C];
Lynsey Smith, New York Bills Seek to Demilitarize Police, Ban Use of Tear Gas Amid Protests
(June 9, 2020, 7:55 PM), WRGB CBS 6, https://cbs6albany.com/news/local/new-york-bills-
seek-to-demilitarize-police-ban-use-of-tear-gas-amid-protests [https://perma.cc/K8Q8-
8R43].

30. See, eg, Garrett Epps, Tell Me It’s Not About Race, ATLANTIC (June 22, 2019),
https://www.theatlantic.com/ideas/archive/2019/06/doe-v-mckesson-and-ram-cases-
show-courts-hypocrisy/592327 [https://perma.cc/JZL8-W4S3]; Tasnim Motala, “Foreseeable
Violence” & Black Lives Matter: How Mckesson Can Stifle a Movement, 73 STAN. L. REv.
ONLINE 61 (2020).

31.  This analysis starts with legislation responsive to Ferguson. See Hansford, supra note 28
(describing a backlash developing a year after the Ferguson uprising).

32. US Protest Law Tracker, INT'L CTR. NOT-FOR-PROFIT LAw, https://www.icnl.org/us
protestlawtracker/ [https://perma.cc/KU25-A8PW].

33.  See e.g,H.B.1601, Reg. Sess. (Va.2018) (addressing “Domestic Terrorism Offenses which was
introduced to the Virginia House of delegates by Marcia S Cia Price of the democratic party”).
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across political lines on legalization, decriminalization, and limiting the expansion
of public order criminal laws”* The myth of mass protest legislation
exceptionalism allows for the expansion of everyday criminal public order
policing.* This Article challenges the boundary between antiprotest criminal laws
and regulation outside of the context of mass protest. By examining and
challenging the language of exceptionalism, this Article expands our
understanding of the full impact of such laws, particularly on communities that are
suffering from intensive criminal legal regulation.

Studies of resistance movements acknowledge a spectrum of resistance that
exists outside of mass protest events.” The varied acts of resistant behaviors,
referred to in the literature as the repertoire, include both mass protests and minor
ones, as well as everyday encounters against oppressive forces.” Everyday
resistance can be intentional or unintentional.’® The everyday encompasses the
things people do as a part of their lives that may not constitute organized collective
action, but still challenge hierarchical norms and redistribute power.”
Examination of the boundaries, or lack thereof, between mass protest and
everyday life are also prominent in emerging resistance frameworks challenging
public order norms. One such framework is joyful protest. Joyful protest, a
framework fleshed out in sociology and philosophy literature, has also been
developed and applied outside of the academy in organizing and popular media.*’

Focusing on the language of exceptionalism, the expansion of public order
regulation, and the repertoire of resistance allows us to better understand both (1)

34.  See, eg, Overcriminalization, RIGHT ON CRIME https://rightoncrime.com/initiatives/
overcriminalization [https://perma.cc/LEY3-HQIC]; see also Dan T. Coenen, Freedom of
Speech and the Criminal Law, 97 B.U. L. REv. 1533, 1533 (2017) (identifying a “fast-growing
‘decriminalization movement™ that “has taken hold across the nation” and at the heart of
which are the people’s First Amendment rights).

35. For other examples of “exceptionalism” arguments in law, see International Law -
Exceptionalism, AM. FOREIGN RELATIONS, https://www.americanforeignrelations.com/E-
N/International-Law-Exceptionalism.html  [https://perma.cc/B6K9-7V6U];  Michele
Goodwin & Allison M. Whelan, Constitutional Exceptionalism, U.ILL. L. REV. 128 (2016); Laura
S. Underkuffler, Religious Exceptionalism and Human Rights, CORNELL L. FAC. PUBS. (2014),
https://scholarship.law.cornell.edu/facpub/1673 [https://perma.cc/GC6-DZTV].

36. See CHARLES TILLY & SIDNEY TARROW, CONTENTIOUS POLITICS (2007).

37.  Seeid.

38.  Asquoted by CHRISTINA SHARPE, IN THE WAKE: ON BLACKNESS AND BEING 113 (2016), Fanon
wrote “[TThe [colonized subject’s] individual’s breathing is an observed breathing. It is a
combat breathing.” FRANTZ FANON, TOWARD THE AFRICAN REVOLUTION 50 (1964).

39. Sandra Mathison, Resistance in the Quotidian Life: With Special Attention to Daily Life in
Schools, 23 CULTURAL LOGIC: MARXIST THEORY & PRAC. 55 (2019).

40. Kristie Soares, Dancing with Death: Celia Cruz’s Aziicar and Queer of Color Survival,
YOUTUBE (Nov. 4, 2020), https://www.youtube.com/watch?v=NaeGF9YDDJY
[https://perma.cc/ANJW-UKZL]; NICK MONTGOMERY & CARLA BERGMAN, JOYFUL
MILITANCY: BUILDING THRIVING RESISTANCE IN TOXIC TIMES (2017).
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the hollowness of the exceptionalism arguments in favor of antiprotest legislation
and (2) the overlap between protest regulation and regulation in everyday lives of
people under surveillance. Both insights should be incorporated into critiques of
bills that claim to respond to the unique threat of protest but instead expand our
most discriminatory subset of criminal laws.

Part I explores antiprotest criminal legislation and the use of exceptionalism
arguments in legislative debate. Part I describes existing critiques of protest laws
and the overlap between policed aspects of mass protest and life outside of protest.

Finally, Part III engages the repertoire of protest and explores what novel
challenges to the laws may emerge by acknowledging everyday protest. Joyful
protest offers an example of a framework that traverses from mass protest events
into the everyday assertion of dignity. This reframing of antiprotest criminal laws
demonstrates that the implications of the laws are larger than their impact on mass
protest. Similarly, their justifications may be shaken by challenging the claims that
people opt in to protest and that the state of being in protest is an exceptional
condition for all.

I PROTEST LAW EXCEPTIONALISM

Mass protests centered on racial justice often have contrasting effects on
criminal regulation in the county. Protests push our society towards social change,
coalescing dissent or exposing injustices.*’ Studies have noted that protests
centered on policing can serve to enlighten and have positive effects, such as
localities increasing funding for social services to enhance equity.* But just as
protests produce positive effects in driving awareness and policy change, they also
elicit a correlating sentiment: a concern for “social control.” Protests can make

41.  Omar Wasow, Do Protests Matter? Evidence From the 1960s Black Insurgency, 3 (Apr. 13,
2016)  (unpublished  manuscript),  https://web.stanford.edu/group/peacejustice/
Wasow_Protests_on_Voting10_19.pdf [https://perma.cc/JQY8-JCXE].

42. Id.at13-14.

43.  Wasow contrasts “dominant” groups against “subordinated” groups engaged in protests. Id. at
2-3. Protest deemed “nonviolent” can have the opposite effect, even when Black-led. Wasow
notes, “[d]isruptions in which some protester-initiated violence occurs, by contrast, cause a
statistically significant decline in proximate county-level white Democratic vote share in the
same period.” Id. at 4. But see ELIZABETH HINTON, AMERICA ON FIRE: THE UNTOLD HISTORY OF
POLICE VIOLENCE AND BLACK REBELLION SINCE THE 1960s 4 (2021). Hinton observes that those
who critique violent protest as “riots” believe they alienate allies and encourage mass criminality.
The problem lies in the framing of “riot” and mass criminality as fundamentally Black. Id. at 2.
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more elite groups* fearful, leading to reinforcement of current social hierarchies.*
Many, including those who would support criminal law reforms, see public
expressions of dissent as threatening and dangerous.*® Studies show that members
of dominant classes often quickly transition from sympathy for a cause, and
engaging in demonstrations of their own, to viewing mass resistance as
uncontrolled “riots.” At thelocal level, coverage of protestor-led violence has led
to a rise in punitive policies and decline in “liberal” support.*® Thus, in response to
demonstrations, the elite are more likely to create policy change that disfavors the
protesting groups.” The backlash manifests in the expansion of antiprotest
criminal laws and punitive enhancements.™

This Part describes the mechanisms used to exceptionalize protest and
distinguish antiprotest legislation as urgent and more narrowly drawn that other
order-related laws. This Part starts by describing the appeal of antiprotest
legislation, especially in response to hateful speech. It then applies the tenets of
criminal law exceptionalism to antiprotest law. It highlights the operation of
exceptionalism in antiprotest legislation in two ways. First, laws are framed as

44.  C. Wright Mills, The Power Elite in SOCIAL STRATIFICATION: CLASS, RACE, AND GENDER IN
SOCIOLOGICAL PERSPECTIVE 202-11 (David B. Grusky ed., 4th ed. 2019) (defining elite groups
as small groups representing the most wealthy, powerful, and influential people in business,
government, and the military).

45.  Wasow, supra note 41, at 3 (“Subordinate group violent protests, all things being equal, likely
increase the salience of ethnic and racial boundaries, amplify feelings in the dominant group
of inter-group competition and reinforce their desire for group-based hierarchy and order.”).

46. See, e.g., Nora Benavidez, James Tager & Andy Gottlieb, Closing Ranks: State Legislators
Deepen Assaults on the Right to Protest, PEN AMERICA, https://pen.org/closing-ranks-state-
legislators-deepen-assaults-on-the-right-to-protest [https://perma.cc/Z3FY-7P5X]
(discussing how policymakers have introduced at least 100 proposals since June 2020 to reduce
the scope of Americans’ right to protest due to an increasing belief that protests are dangerous).

47.  See MARC LAMONT HILL, WE STILL HERE: PANDEMIC, POLICING, PROTEST, AND POSSIBILITY
64-65 (2020) (describing the tone of the ruling class and the elite reacting to protests as
looting and declaring shooting as the way for the state police force to respond); see also
HINTON, supra note 43, at 4 (noting that dominant groups describe riots with words such as
“misguided,” “meaningless,”  “irrational,” “pathological,” “spontaneous,” and
“uncontrollable”).

48. Wasow, supra note 41, at 38 (“I don’t even call it violence when it’s self-defense; I call it
intelligence.” (quoting MALCOLM X, THE AUTOBIOGRAPHY OF MALCOLM X (1965)) (discussing
the disfavor of violent tactics of African Americans by the elite, ruling class).

49. Id.at19,38.

50. The U.S is not alone in proposing these bills. The Police, Crime Sentencing and Courts
bill, also known as the “Police Crackdown” bill in London criminalizes protest that is loud
enough to annoy. Deborah Frances-White, Opinion, What Do We Want? The Right to
Noisy Protests. When Do We Want It? Now!, GUARDIAN (June 23, 2021),
https://www.theguardian.com/commentisfree/2021/jun/23/what-do-we-want-the-right-to-
noisy-protests-when-do-we-want-it-now [https://perma.cc/ WL5E-JRU9].
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targeting a small subset of agitators, leaning on language implicating outsiders
and anarchists. Second, while some tightly controlled, respectable protests may
be recognized as legitimate, often Black-led protests surrounding racial justice
are described, without context, as riotous and violent. Black-led protests are
exceptionalized, justifying a call for tighter criminal regulation and state
controls. Inevitably, this expansion of order-related laws furthers the injustices
of discriminatory policing and prosecutorial power and undoes the work of
reforms against rampant criminalization.

A. Operation of Exceptionalism in Antiprotest Law

People across the political spectrum may be persuaded that laws
criminalizing protest are necessary.”’ Some organizations that are critical of laws
arising out of the backlash against racial justice protests nevertheless identify
instances where they find protest-related order laws are appropriate.”
Justifications have included the perceived need to respond to instances of protests
that invoke white supremacist ideals. For example, supporters of racial justice
projects may be swayed towards supporting criminal legislation by events such as
the January 6, 2021 invasion of the U.S. Capitol.” The rally to “Unite the Right” in
Charlottesville spurred legislation criminalizing those protests that support goals
of domestic terrorism.>

These distinct forms of protests can easily be conflated with other forms in
efforts to gather support for antiprotest criminal laws. Asan example, a Kentucky
legislator claimed that the laws expanding “disorderly conduct” were responsive
to protests related to the police killing of Breonna Taylor and the January 6 “riots”
at the Capitol.> The legislators framed the bill as specifically narrowed to address

51.  SeeDaryl Johnson, State of Virginia Proposes Domestic Terrorism Law, S. POVERTY L. CTR. (Feb.
16,  2018),  https://www.splcenter.org/hatewatch/2018/02/16/state-virginia-proposes-
domestic-terrorism-law [https://perma.cc/YRH6-ECHH] (discussing the support for a
domestic terrorism bill across the political spectrum).

52.  Seeid. (also explaining that the bill was necessary in response to the August 12, 2017 racist alt-
right rally in Charlottesville, Virginia).

53.  See eg.,id.

54. H.B.1601, Reg. Sess. (Va. 2018); see also, Neal Augenstein, Va. Domestic Terrorism Bill Sparks
Hope, Concern, WTOP NEews (Jan. 29, 2018), https://wtop.com/virginia/2018/01/va-
domestic-terrorism-bill-sparks-hope-concerns [https://perma.cc/5TKZ-E7ES]; Jake Burns,
Attorney General Backs Bill That Establishes ‘Domestic Terrorism’ Statute, 06 NEWS RICHMOND
(Jan. 24, 2018)  https://www.wtvr.com/2018/01/24/attorney-general-backs-bill-that-
establishes-domestic-terrorism-statute [https://perma.cc/75QX-F4XN].

55.  Celine Castronuovo, Kentucky Governor Condemns Use of Hitler Quotes in Uncovered Police
Training Material, HILL (Oct. 31, 2020, 12:15 PM) https://thehill.com/homenews/ state-
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people “committing criminal acts,” such as “yelling in officer’s face and trying to
provoke a response.”®

One argument in favor of criminal legislation that has emerged in response
to terrorizing demonstrations like white supremacist rallies is that the need to
protect vulnerable communities against terrorizing demonstrations may
supersede concerns about such laws’ limiting impact on expression. For instance,
legal scholar and activist Justin Hansford critiques context-neutral advocacy
against hate crime legislation following Charlottesville.”” He notes that the
response to protestors in Ferguson as contrasted with the response to the rally in
Charlottesville shows that First Amendment protections are unlikely to equally
benefit protestors for racial justice and protestors attempting to maintain historic
racial hierarchies.”® Hansford and other scholars argue compellingly that
limitations on hate rallies are necessary exceptions to the First Amendment’s
broad protections because restricting hateful protests will help silence white
supremacist, even if such laws may not protect protestors from subjugated
communities.”

Yet, as these scholars acknowledge, there is no neutral application of public
order protest laws.”® White supremacist rallies are not analogous to the
demonstrations against police violence and uprisings in 2020, but bill proponents
must rely on the criminal legal system to distinguish between the two and allocate
punishment accordingly.”® Criminal regulation has historically been used to

watch/523760-kentucky-governor-condemns-use-of-hitler-quotes-in-uncovered-police
[https://perma.cc/L75N-842X].

56. Id.

57.  See, Justin Hansford, The First Amendment Freedom of Assembly as a Racial Project, YALEL.].
F. 685, 709-10 (2018).

58. Id

59. E.g,id.at710-11. Hansford offers that though the laws may be unequally applied at present,
the uneven prosecution of hate laws against protestors of color could be documented and
tracked. Id. at 710. I am wary of the argument that tracking will lead to less disparities in
application. Hansford cites to scholars including K-Sue Park, Richard Delgado and Jean
Stefancic who also note the uneven application of the First Amendment and support hate
speech restrictions. Hansford, supranote 57, at 688, 711.

60.  See Epps, supra note 30.

61.  Jacob Sullum, Prosecuting Trump for Incitement Would Set a Dangerous Precedent, CHI. SUN
TiMES  (Jan. 12, 2021, 10:34 AM), https://chicago.suntimes.com/columnists/
2021/1/12/22227285/freedom-of-speech-first-amendment-josh-hawley-incitement-jacob-
sullum [https://perma.cc/8BVT-EEMW]. This article argues that prosecuting incitement to
riot in the context of white supremacist rallies like the one inspired by President Donald Trump
to protest the election will set a dangerous precedent for charges more likely to be brought in
the context of a Black Lives Matter-inspired protest.
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maintain racial and social hierarchies.”> Even bills framed as protective of
vulnerable individuals have been used to the detriment of the most marginalized
within those same communities.® Like all other criminal laws, antiprotest laws are
unlikely to be used against the powerful classes or used with equal discretion in
communities of color without significant examination or remediation.**
Exceptionalism limits the terms of discourse on such laws. Those who
subscribe to exceptionalism as a way of thinking about antiprotest laws believe that
there is something unique about protest and protestors that warrants specific and
enhanced regulation by the state. But exceptionalist views of protest are not
necessarily supportive of new legislation.” One might accept that antiprotest laws
narrowly target and affect elements unique to mass protest—and still challenge the
laws or their speech-abridging effects. Accepting the exceptionalist premise, even
as an opponent to protest laws, still restricts the scope of debate on their impact.
Protest exceptionalism views antiprotest laws as narrowly affecting a subset
of the population and a subset of activity.®® Its targets are people who willfully
engage in and incite protest.”” Under these conceptions, proponents of new laws
argue that the individual bad intent in causing disorder requires an unusually
harsh response from the state.”* Opponents argue that the laws capture legitimate

62. See Dorothy E. Roberts, Constructing a Criminal Justice System Free of Racial Bias: An
Abolitionist Framework, 29 COLUM. HUM. RTs. L. REV. 261 (2008).

63. See STAN. L. ScH. L. & PoL’Y LAB & N.Y.U BRENNAN CTR. FOR JUST., EXPLORING
ALTERNATIVE APPROACHES TO HATE CRIMES 18-36 (2021), http://law.stanford.edu/wp-
content/ uploads/2021/06/Alternative-to-Hate-Crimes-Report_v09-final.pdf [https://
perma.cc/VX2G-DJJL]; Lori A. Saffin, Identities Under Siege: Violence Against
Transpersons of Color, in CAPTIVE GENDERS: TRANS EMBODIMENT AND THE PRISON INDUSTRIAL
CoMPLEX 141, 153-56 (Eric A. Stanley & Nat Smith eds., 2011) (“By not taking into
consideration the ways in which the criminal justice system regulates, pursues, controls, and
punishes the poor and communities of color, LGBT hate crimes initiatives reproduce harm
and do not end it.”); Motala, supra note at 30, at 62 (arguing that antiprotest legislation
disproportionately affects Black protestors).

64.  See STAN. L. SCH. L. ET AL, supra note 63; Saffin, supra note 63, at 153-56; Motala, supra note
30, at 22.

65. For another example of exceptionalism as value-neutral, see Shadi Hamid, Is Islam
‘Exceptional’?, ATLANTIC (June 6, 2016), https://www.theatlantic.com/international/
archive/2016/06/islam-politics-exceptional/485801 [https://perma.cc/K9YV-37ES].
Although the author is of the opinion Islam is exceptional in how it relates to law, governance
and politics, he does not quite support new legislation or a secularized reformation of it.

66.  Cf Jamelia N. Morgan, Rethinking Disorderly Conduct, 109 CALIF. L. REV. 1637, 1646 (2021)
(describing early “disorderly conduct” as addressed towards disorderly persons and disorderly
public harms).

67.  See WILLIAM J. NOVAK, THE PEOPLE’S WELFARE 244-45 (1996).

68.  See Claire G. Gastafiaga, Why We Can’t Support HB 1601, Domestic Terrorism Legislation,
ACLU VA. (Jan. 24, 2018), https://acluva.org/en/news/why-we-cant-support-hb-1601-
domestic-terrorism-legislation [https://perma.cc/ESAE-XRMZ].
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mass protest or are overly harsh in relation to the protest actions.”” Proponents
focus on protests as volatile, with property destruction and violence as endemic to
certain types of protests. Protests, theyargue, require close regulation and looming
consequences to thwart their natural destructive course. Opponents may instead
argue that the deterrent value is outweighed by the chilling impact of the laws.

Protest bill exceptionalism debates center on terms that reinstate and solidify
social hierarchies. Exceptionalism surrounding antiprotest bills creates a false
boundary between protest-based regulation and regulation in everyday life. This
is its own violence in that it ignores the lived harms of many people outside of that
context. The language of exceptionalism deludes people that the laws will be
narrowly applied to the specific circumstances of protest and that debate must be
centered on these terms.

B. Exceptionalist Justifications for the Expansion of Order-related Penal
Laws

Proponents of antiprotest laws may argue that protestors and mass protest
events involve exceptional characters and behavior and are a particular threat to
society, such that they warrant criminal law interventions. The idea of
exceptionalism is at the root of justifications for the criminal law system.”” The
system captures certain behaviors as exceptionally deviant, warranting the stigma
of criminal law convictions. Exceptionalism also justifies the punitive aspects of
criminal law, such as imprisonment, as uniquely capable of addressing extreme
deviance.”!

Legal scholar Alice Ristroph notes that the idea that criminal law addresses
exceptional problems has been used to justify the unique horrors of the system.”
The notion that criminal law is well-suited to establish order results in

69.  SeeReid]. Epstein & Patricia Mazzei, G.O.P. Bills Target Protesters (and Absolve Motorists Who
Hit Them), N.Y. TmMES (Apr. 21, 2021), https://www.nytimes.com/2021/04/
21/us/politics/republican-anti-protest-laws.html [https://perma.cc/B22k-3XXL]; Billy
Corriher, Southern States’ Anti-Protest Bills Face First Amendment Challenges, FACINGSS. (July
14, 2021), https://www.facingsouth.org/2021/07/southern-states-anti-protest-bills-
face-first-amendment-challenges [https://perma.cc/9GWP-3MD6]; Nicole Goodkind,
Republican Anti-Protest Laws Sweep Across the US., FORTUNE (Aug. 13, 2021),
https://fortune.com/2021/08/13/republican-anti-protest-laws-black-lives-matter
[https://perma.cc/BSF7-CPZQ)].

70.  See Alice Ristroph, Criminal Law as Public Ordering, 70 U. TORONTO L.J. 70 (2020).

71. Id.at70.

72. Id
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overreliance on criminal legal systems.”” Behaviors subject to criminal law are
often not exceptional, but rather common acts subject to punishment based on
discretionary decisions.”* Consequently, the uniquely punitive and reactionary
responses of criminal law are not justly applied.”

Ristroph notes that what criminal law “does” is vastly different from
addressing the extraordinary threats to order and other conceptions that inspire
regulation.”® As many scholars have noted, most criminal legal regulation targets
low-level misdemeanors, often public order laws.”” Rather than being a deviation
from normative operations of criminal law, concern about order crimes and desire
for compliance are the origins of law enforcement in the country.”® Fear of extreme
disruptions drive public fervor for safety and criminal regulation, and they often
are expansive enough to include “ordinary non-conformity.””

In the instance of antiprotest laws inspired by mass protest events, Ristroph’s
suggestion encourages the examination of the exceptionalism justifications from
the perspective of the actual criminal law interactions incited by the laws, rather
than the scenarios they are thought to address.** What antiprotest laws “do” is
much broader and more insidious than even their intended applications.®' Critics
might consider the breadth by understanding them as a part of the same tradition
oflow level public order charges described by Ristroph.

The immense discretion in application of order-related laws means that the
individuals they capture may be engaged in ordinary non-conformance, petty
disturbances, if any.** The people subjected to the law are more likely seen as “out
of place” and deemed disorderly rather than witnessed committing any actually
exceptional behavior.*’ As Ristroph points out, the eventual use of criminal laws
sprawls beyond lawmakers’ intent. Black and other targeted communities are

73. Id. at66-67.

74.  Id.at70-71 (describing subject matter exceptionalism).

75.  Id.at72(discussing that claims of exceptionalism of criminal law result in reliance on it without
the sorts of analyses that may be employed in determining whether to apply other forms of law
to an issue).

76.  Ristroph suggests studying the actual drama of interaction with the system rather than its ideals
or aspirations. Id.

77.  Seeid.at75.

78. Id.at78. “Order [as a noun], perhaps, is the result, or hoped- for result of law.” Id. at 65,
78 (describing that policing in the U.S. originated in part to curb racial conflict and
protests).

79.  Suchlaws encompass conduct resulting in minimal, if any, social harm. Id. at 73-74.

80. Id.at69.

81. Id.at69-70.

82. Id.at73-74.

83. Id.at76.
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caught in the net of such laws, which are used in contexts not envisioned by
legislatures.*

The harmful implications of antiprotest laws are not limited to mass protest
activity. Like all other public order criminal laws, new laws driven by mass protest
are often vague, broad, and involve a high amount of discretion in application.”
They are subject to the same subjective and biased applications as other forms of
low-level misdemeanor and public order policing. They are notorious for their
disproportionate impact on people of color, people experiencing poverty, and
other intensely policed communities.** The addition of new public order laws is
itself an example of the dangerous forms of criminal regulation that are at the heart
of protests.

Antiprotest laws are depicted as unique and distinct in their aims from
general public order laws. The justifications for additional protest-specific public
order laws are hollow and easily controverted.

1. Proponents of Antiprotest Laws Frame Laws as Narrowly Targeting
Exceptionally Riotous Individuals and Outside