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1. Introduction

This paper addresses a well-worn topic: originalism, the theory that judges should interpret the
Constitution in a manner consistent with the intent of its framers.! I come to this topic as an
outsider. I have read many of the papers, but by no means all, and even watched a few video
presentations by scholars who specialize in the topic. The papers range from philosophical,? to
practical.’> As an outsider I am drawn to the practical critiques. I am interested in evidence of
real-world effects or implications of originalism. The primary effect often advanced by
originalists is the tendency of the approach to constrain the discretion of judges.* The inputs to
an originalist analysis, constitutional text and history, consist of objective facts that a judge must
confront in theorizing about the Constitution’s meaning. Those objective facts can serve to
falsify some of the theories that a judge might propose, and in this sense originalism puts a
check, or perhaps more appropriately a leash, on judges. However, another effect of originalism
that I identify, which is all too obvious in modern court opinions, is the creation of official
histories.” The articulation of such histories by the Supreme Court inserts an organ of the
government into a space of open, atomistic debate, potentially distorting the search for truth in
history. It also takes judges outside of the business of deciding those issues, and only those
issues, necessary to resolve a dispute, and involves them in the more controversial activity of
settling historical truth. This is an activity that should be frowned upon in an open society.

!'T will use the word “intent” but I mean, where appropriate, the same thing as original public meaning, or original
meaning to the reasonable person. I realize that these terms have different meanings, but I do not intend to focus on
these issues. See Gary Lawson and Guy Seidman, Originalism as a Legal Enterprise, 23 Constitutional Commentary
47 (2006), https://scholarship.law.umn.edu/concomm/365 (meaning to a reasonable person); Robert H. Bork, The
Tempting of America: The Political Seduction of the Law 144 (1990) (public meaning, not intent); Antonin Scalia,
A Matter of Interpretation: Federal Courts and the Law 17 (1997).

2 Lawson, Gary, Equivocal Originalism (March 4, 2022), forthcoming volume 27, Texas Review of Law and
Politics (2022), Boston Univ. School of Law Research Paper No. 22-5, available at SSRN:
https://ssrn.com/abstract=4050058; Stephen E. Sachs, Originalism: Standard and Procedure, 135 Harv. L. Rev. 777
(2022); Mitchell N. Berman, Originalism Is Bunk, 84 N.Y.U. L. Rev. 1 (2009).

3 See, e.g., Richard A. Posner, The Incoherence of Antonin Scalia, The New Republic, August 24, 2012,
https://newrepublic.com/article/10644 1/scalia-garner-reading-the-law-textual-originalism; Gary S. Lawson,
Delegation and Original Meaning , 88 Virginia Law Review 327 (2002).

4 Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. L. J. 1, 1 - 8 (1971). In recent
papers, originalist scholars have started to back away from this claim, perhaps because of empirical evidence
suggesting that the constraining effect is weak. See, e.g., William Baude, Originalism as a Constraint on Judges, 84
University of Chicago Law Review 2213 (2018). On the empirical evidence, see Frank B. Cross, The Failed
Promise of Originalism (2013).

3 The originalism literature has discussed official histories, see Emil A. Kleinhaus, History as Precedent: The Post-
Originalist Problem in Constitutional Law, 110 Yale Law Journal, pp. 121-161 (2000); Thomas Y. Davies, What
Did the Framers Know, and When Did They Know It? Fictional Originalism in Crawford v. Washington, 71 Brook.
L. Rev. 105 (2005); Thomas Y. Davies, Selective Originalism: Sorting Out Which Aspects of Giles’s Forfeiture
Exception to Confrontation Were or Were Not “Established at the Time of the Founding,” 13 Lewis & Clark L. Rev.
605 (2009). However, the literature has focused on the internal implications of official history, such as the difficulty
for a court to reject its own previous historical accounts. I refer to the broader and external effects of official
history.
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The harm from official histories issued by the Supreme Court may seem at first to be remote.
However, in matters of historic importance, the harm can be immediate and serious. The most
harmful official history is provided by Taney’s opinion in Dred Scott v. Sandford,® which set out
a racist positive originalist theory of the Constitution. The opinion provided estoppel and
reliance arguments that Southern slaveholders and their government agents embraced in full,
leading ultimately to secession and the Civil War. Most Supreme Court official histories are not
nearly so harmful, but they still have the capacity, through distorting historical truth, to generate
and support potentially harmful theories — and the constant drip of official histories is itself
corrosive to welfare.

Another question I examine is what or how originalism should be considered as a process for
determining what the law is, or what the law should be. The first question concerns positive
originalism and the second normative originalism. I conflate the two because the difference is
unimportant for my analysis, and it seems difficult to maintain anyway. A positive originalist
interpretation that is indefensible on any reasonably attractive normative basis, and incapable of
being generalized into a normatively attractive version, would be uninteresting. The question I
consider is whether originalism should be considered a methodology of analyzing the law or a
perspective on the law. Since it is possible for some analytical process to be a mixture of both,
the more refined question is whether originalism is closer to a perspective than to a methodology,
or vice versa. I conclude that originalism is closer to a perspective.

Here is why. A methodology takes a passive approach to data and applies an analytical process,
or family of such processes, to reach a conclusion on some question of interest. The process or
family of processes is consistently applied; only the inputs — data and primitive assumptions —
change. The methodologist accepts the data as given, and attempts to take as much of the data as
possible into account. The methodologist can, both in theory and application, reach any
particular conclusion — there is no set of conclusions that are walled off or considered excluded a
priori. A perspective, by contrast, consults and interrogates the data, an experiential base
typically, and draws conclusions predicated on elements observed in that experiential base. The
perspectivist operates actively on the data or experiential base, taking the elements from that
base that support the conclusion the perspectivist regards as proper under the perspective, and
interpreting those elements in a manner that supports the preferred conclusion. The perspectivist
is not open to reaching any conclusion whatsoever, there are certain conclusions that are
regarded as inappropriate from the viewpoint of the perspective. An example of a perspective in
the law is critical race theory.

A perspective can often identify flaws in the design of government that might otherwise be
overlooked by the general public. For this reason, perspectives often provide a social benefit

660 U.S. 393 (1856).



beyond the informational value of simply hearing a perspectivist account. However, there may
be competing accounts within the same perspective, and there are, necessarily, competing
perspectives. A methodology is often necessary for choosing among competing perspectives.
For this reason, a perspective is never a sufficient basis for judicially or morally resolving a
question of interest.

Originalism is much closer to a perspective than a methodology, at least as it appears to be
applied in modern court opinions. The originalist actively searches in and interrogates an
experiential base — constitutional text and history — for elements consistent with his thesis. Text
and historical events that can be interpreted in more than one way are inevitably interpreted to
support the originalist’s thesis. Like perspectivists generally, originalists generally do not
consult the experiential database in the spirit of free inquiry, and their methods are often ad hoc.

Many decisions offer up duels between competing historical narratives supporting competing
originalist arguments. Since the competing theses draw on different elements of the experiential
base, and interpret common elements differently, it is difficult and often impossible for the
neutral observer in many cases to tell which side is correct. A methodology is needed to choose
between the competing originalist arguments, but originalism itself does not supply a
methodology.

None of this is to suggest that originalism is not a valuable approach to the interpretation of
constitutions. Originalism is a necessary perspective in legal analysis, and I think the only
perspectivist approach that merits the label necessary. It is first among equals in legal
perspectives. But it is not a methodology, at least not as currently practiced. And it should be
not be viewed generally as a sufficient basis for interpreting the law.

Overall, originalism, in the form of official histories in Supreme Court majority opinions, is a
policy with theoretical benefits, mostly due to the supposed constraining of judicial discretion,
and some concrete costs — like a drug with some evidence of efficacy but significant adverse side
effects. The literature has focused on the efficacy question. I am putting attention on the costs,
the adverse side effects, which include the distortion and retardation of historical truth, with the
potential for harm, and the pressing of judges beyond their writ and domain of expertise. A more
limited originalist enterprise — such as confining originalism to dissenting opinions or to
falsification efforts generally — may be in order.

Despite the voluminous literature, the criticisms of originalism I offer here I have not seen in the
published work. That is because most of the published work discusses the meaning of
originalism and its application by courts, while I am discussing the effects of originalism. In any
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event, the large number of published papers on the topic should not be viewed as a prohibitive
deterrent to criticism by nonspecialists. Originalism claims to offer the best method of
interpreting the Constitution. That is a claim that affects all of us. To the extent that the effects
of a given interpretation of a constitutional provision shed light on the likely intentions behind
that provision, the views of economists should be taken as seriously as those of historians and
constitutional theorists.” Besides, the arguments in the literature appear to be relatively
straightforward, and do not compel the nonspecialist to approach them with the same timidity as
he might approach a more recondite field of knowledge.

2. The Case for Originalism

I should start with what I regard as a very strong argument for originalism, expressed by Robert
Seidman at a workshop years ago. Seidman said that originalism is unquestionably an important
perspective on a constitution, and then offered the example of South Africa. No one would
contend, he noted, that the history of apartheid, and the interest on the part of the new
government in uprooting apartheid, should be regarded as irrelevant or nonessential in
interpreting the South African Constitution.®

Although persuasive, Seidman’s argument does not fully close the case because the question
remains why originalism might be desirable. In the case of South Africa, originalism likely has
the constraining effect predicted by its advocates.” Originalism checks judges from adopting
frameworks that have nothing to do with the apartheid history. It also has a forcing effect:
originalism forces judges to take the history of apartheid into account in interpreting the
constitution. Whether this dual restraining and forcing effect is socially desirable is the ultimate

7 For a mostly philosophical treatment of originalism from the perspective of an economist, see Amartya Sen,
Rights, Laws and Language, Oxford Journal of Legal Studies, Vol. 31, No. 3 (Autumn 2011), pp. 437-453. One
interesting connection between economics and originalism is suggested in Douglas H. Ginsburg, Originalism and
Economic Analysis: Two Case Studies of Consistency and Coherence in Supreme Court Decision Making, 33 Harv.
J. L. & Pub. Pol'y 217 (2010). Ginsburg notes that Bork, who played an important and pioneering role in the
advancement of both originalism and economic analysis of law, viewed both theories as mechanisms for
constraining judicial discretion in their respective fields of application.

8 E.g., Pierre de Vos, “Race” and the Constitution: A South African perspective, https://verfassungsblog.de/race-
and-the-constitution-a-south-african-perspective/ (“The South African Constitution was drafted in response to the
country’s history of colonial conquest and, later during the apartheid era, the legal enforcement of the system of
racial segregation. South Africa’s Constitutional Court endorses this view and often invokes South Africa’s
apartheid past when interpreting the provisions of the Constitution, stating that the Constitution is aimed at
preventing the recurrence of past unjust practices.”); Pierre de Vos, Looking backward, looking forward: race,
corrective measures and the South African Constitutional Court, Transformation: Critical Perspectives on Southern
Africa, Number 79, 2012, pp. 144-167; Hoyt Webb, The Constitutional Court of South Africa: Rights Interpretation
and Comparative Constitutional Law, 1 Journal of Constitutional Law 205 (1998); Mark S. Kende, The South
African Constitutional Court's Embrace of Socio-Economic Rights: A Comparative Perspective, 6 Chap. L. Rev.
137 (2003).

% On the constraining effect, see Bork, supra note 4.
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question. As a general matter, it would seem to be a dubious argument: intelligent judges should
be permitted to apply whatever framework seems best in their eyes. The case for restraining and
forcing, then, is based on the understanding that the constitution restrains the state in a manner
that resolves or avoids the recurrence of problems that have been endemic to the political culture
of that nation, and perhaps to all nations. The constitutional restraints are socially desirable for
otherwise the same problems will arise again, to society’s long run detriment.

Of course, as time passes the original basis, or set of original bases, for a constitution change and
diminish. Many of the historical vestiges of apartheid remain, but so have the economy and
government changed. Many blacks hold important positions in government and business in
South Africa. The notion that the deck is stacked, as it were, to allow whites to continue to
oppress blacks is no longer so easy to accept. Oppression often now takes on a general hue, with
blacks oppressing other blacks through the instrument of government, or using offices of
government to enrich themselves at the expense of the public.' Over time, oppression becomes
more of a story of man’s inhumanity to man, rather than a story of racial conflict. Of course,
apartheid itself was always a story of man’s inhumanity to man, but race made oppression more
obvious, durable, specific in effect, and predictable. Race makes oppression easy to carry out,
easy to accept as apparently natural,!! but at the same time it stores up an explosive potential.

After enough time has passed, future generations may look at the South African Constitution and
discount the importance of the history of apartheid in its interpretation. Its provisions that were
framed in response to racial oppression may be viewed as a response to general oppression, or
perhaps not even that. Perhaps many will advocate for a color-blind view of the South African
Constitution.'? But as long as the vestiges of apartheid remain, there will always be a sound
argument for understanding the South African Constitution as a framework for uprooting a
racially oppressive system.

Obviously, the same comments apply to the U.S. Constitution. The thirteenth, fourteenth, and
fifteenth amendments were framed to uproot a system of racial oppression.'* They were not
entirely successful, as the history of Jim Crow laws and lynching continued to unfold well into

10'See, e.g., Ralph Mathekga, The ANC's Last Decade: How the decline of the party will transform South Africa
(2021); Norimitsu Onishi and Selam Gebrekidan, ‘They Eat Money’: How Mandela’s Political Heirs Grow Rich Off
Corruption, NY Times, April 16, 2018, https://www.nytimes.com/2018/04/16/world/africa/south-africa-corruption-

jacob-zuma-african-national-congress.html; David Bruce, A Provincial Concern? Political Killings in South Africa,
SA Crime Quarterly, at 13, 2013, https://issafrica.s3.amazonaws.com/site/uploads/SACQ45.pdf.

' See, e.g., Frederick Douglass, The Color Line, The North American Review, Jun., 1881, Vol. 132, No. 295 (Jun.,
1881), pp. 567-577; David Lyons, The Color Line: A Short Introduction (2020).

12 In fact, many have already. For a discussion of debates over color-blindness and the South African Constitution,
see Kevin Minofu, Non-Racial Constitutionalism: Transcendent Utopia or Colour-Blind Fiction? 11 Constitutional
Court Review 301, 310 (2021), http://www.saflii.org/za/journals/CCR/2021/11.pdf.

13 A. Leon Higginbotham, Shades of freedom: racial politics and presumptions of the American legal process 68-87
(1996); Michael J. Klarman, Unfinished Business: Racial Equality in American History 25-58 (2007).
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the 1960s.'* Racial discrimination in employment markets continues today.'*> And yet, most of
the current Supreme Court Justices believe that the U.S. Constitution should be read in a color-
blind manner. This is so, even though almost all of the current justices believe originalism
should be either the predominant or at least an important approach to the Constitution.

My point is not to criticize the Supreme Court. It is only to say that originalism is surely an
important perspective from which to interpret a constitution. Of course, it is a perspective to
which the Court has not remained entirely faithful. Indeed, in the most recent affirmative action
cases, '° the majority of justices view the equal protection clause of the fourteenth amendment as
prohibiting efforts on the part of private colleges to take steps to ameliorate racial inequality.

3. Problems with Originalism

There have been so many critiques of originalism that I do not have a strong desire to try to
survey them here.!” 1 will start with the point that it has succeeded as a perspective. The
majority of justices today either regard themselves as originalists or feel some need to invoke
originalist arguments.

There are conceptual problems that arise immediately in connection to the meaning of the term
originalism. For example, does it refer to the original intent of the framers, or to original
meaning? How far should one search under layers of meaning in determining intent? These
issues have been aired out fully in the literature,'® and I do not intend to dwell on them here.
However, one simple example hints at some of the difficulties at this definitional stage. Take the
case of the provision in the Constitution, Article II, Section 1, specifying that to be eligible to be
President one must have attained the age of thirty-five years.!” This would appear to be the most
obvious provision of the Constitution, requiring no serious debate over its meaning or the
framers’ intent. But consider the reason why the Framers chose thirty-five as the minimum age.
The clearest explanation is in Federalist 64 (Jay): to ensure that the person offering himself as a

14 On lynching, see, e.g., Philip Dray, At the Hands of Persons Unknown: The Lynching of Black America (2003);
Manfred Berg, Popular Justice: A History of Lynching in America (2011).

15 See, e.g., Patrick Kline, Evan K Rose, and Christopher R Walters, Systemic Discrimination Among Large U.S.
Employers, 137 Quarterly Journal of Economics 1 (2022).

16 Students for Fair Admissions v. Harvard, 600 U.S. __ (2023).

17 Richard Posner alone has authored devastating critiques of originalism. See, €.g., Richard A. Posner, Bork and
Beethoven, 42 Stanford Law Review 1365 (1990); Posner, The Incoherence of Antonin Scalia, The New Republic,
August 24, 2012, https://newrepublic.com/article/106441/scalia-garner-reading-the-law-textual-originalism.

18 See, e.g., Lawrence B. Solum, Originalism Versus Living Constitutionalism: The Conceptual Structure of the
Great Debate, 113 Northwestern University Law Review 1243 (2019).

9U.S. Const. art. II, § 1.
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candidate has had time to acquire a reputation in business and political circles.?’ In other words,
Federalist 64 does not suggest that the framers thought that thirty-five was a marker of some
special stage of wisdom or emotional maturity; no, thirty-five was minimally sufficient for
members of the relevant public to know enough about the candidate to be able to assess his
character, judgment, and proclivities on the basis of public information. This would have made
sense in 1787, a time when many men had obtained quite a lot of experience in the real world by
the age of thirty-five. Washington had commanded troops by the age of twenty-two. Hamilton
had run the accounts for a trading business in the West Indies while in his teens and served in
military command posts before becoming chief of staff to General Washington at twenty. Most
thirty-five year old men today who would consider running for President have not acquired
anywhere near the amount of experience these men had acquired by age twenty-five. If one were
to take the genuine intention of the thirty-five limit in 1787 and translate it according to today’s
common experiences, the age requirement should be raised to forty-five or fifty. That would be
inconsistent with the public meaning of the age requirement in Article II, Section 1, but it would
be consistent with its original intention.?! Problems of this nature should plague originalism to
the end, but I will set them aside for the most part, because I am interested in its effects.

20 The Federalist Papers, 64 (“The Constitution manifests very particular attention to this object. By excluding men
under thirty-five from the first office, and those under thirty from the second, it confines the electors to men of
whom the people have had time to form a judgment, and with respect to whom they will not be liable to be deceived
by those brilliant appearances of genius and patriotism, which, like transient meteors, sometimes mislead as well as
dazzle.”).

21 Obviously, one could comb through the Constitution and find other provisions with an absolutely clear original
public meaning, but that might need judicial revision to remain consistent with original intent. The Seventh
Amendment imposes a twenty dollar threshold for jury trials. Twenty dollars means twenty dollars. The original
public meaning is clear. Of course, the term “dollar” in the Seventh Amendment most likely refers to the Spanish
silver dollar, see Lawrence B. Solum, Originalist Methodology, 84 Univ. of Chicago L. Rev. 269, 281-282 (2017).
However, this is not an important distinction because the U.S. dollar was introduced in 1792, only four months after
the ratification of the Bill of Rights, at par with the Spanish silver dollar. Although twenty dollars means twenty
dollars, in an inflation calculator, twenty dollars in 1791 means $623 in 2022 dollars, see
https://www.in2013dollars.com/us/inflation/1791?endYear=1900&amount=1. Twenty dollars may have been
chosen because it was the value of a troy ounce of gold, see, e.g., Historical Gold Prices: Over 200 years of
historical annual Gold Prices, https://onlygold.com/gold-prices/historical-gold-prices/. Today, a troy ounce of gold
is worth roughly $1900. Perhaps a more useful comparison is between the twenty dollar threshold and salaries in
1791. Laborers in Philadelphia made $0.53 per day in 1791, which means that the threshold was equivalent to 38
days of an urban laborer’s work, see Historical statistics of the United States,
https://babel.hathitrust.org/cgi/pt?id=uiug.30112104053548&view=1up&seq=181. Senators received a per diem
rate of $6 in 1791, see, e.g., Salaries of Members of Congress: Recent Actions and Historical Tables,
https://fraser.stlouisfed.org/title/salaries-members-congress-59967start page=19. Thus, the Seventh Amendment
threshold was worth a little over 3 days of a senator’s time. For a survey of some different approaches to inflation
adjustment, see Note, The Twenty Dollars Clause, 118 Harvard Law Review 1665, 1673 n.47 (2005) (reporting
inflation adjusted values for 2005 ranging from $389 to $6990). Importantly, inflation in the 1790s was low, and the
long-term inflation rate between 1791 and 1900 was insignificant. For example, a dollar in 1791 was worth $0.89 in
1900 (meaning that the dollar had gained in value over the century), largely because periodic bouts of inflation were
followed by bouts of deflation. See, e.g., the historical data provided at
https://www.in2013dollars.com/us/inflation/1791?endYear=1900&amount=1. It was only after the establishment of
the Federal Reserve System in 1913 that consistently positive inflation emerged. The insignificance of inflation in
the 1700s and 1800s has implications for originalist scholarship on the Seventh Amendment. One interpretation
offered of the twenty dollar threshold is that it was originally intended to become obsolete as a result of inflation,
see Philip A. Hamburger, The Constitution's Accommodation of Social Change, 88 Mich. L. Rev. 239, 296 (1989).
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Many originalist decisions present conflicting accounts of history in the majority and dissenting
opinions. Consider, as just one relatively minor and recent example, Oil States Energy Services
v. Greene's Energy Group,* an opinion on the constitutionality of the inter partes review
process adopted under the America Invents Act of 2011. Under the IPR system, a party can
challenge an existing patent before the Patent Trial and Appeal Board, a unit within the patent
office, itself a department within the executive branch, and have the patent invalidated. The
majority opinion by Justice Thomas looked back into English history and argued that it was not
unusual for an already-issued patent to be reexamined and canceled by government officials, not
judges, in England in the period near the time of the adoption of the U.S. Constitution. This led
Justice Thomas to conclude that patents are “public franchises,” and that it was perfectly fine
under the Constitution to have a system where existing patents are reviewed and invalidated at
the behest of private parties before the PTAB. Justice Gorsuch, looking at the same English
history, concludes that such post-issuance cancellations by government functionaries were rare
events and certainly not a routine or notorious practice in the English system. This bolstered his
view that patents are private property, and that a system in which already-issued patents are
called back and canceled by officials within the executive branch was inconsistent with the
original design under the Constitution. On the basis of the opinions alone, it is impossible for the
reader to know which side is correct. Indeed, it may not be possible, given the difficulty of
determining what really happened in the distant past, to discover which side is more accurate on
history in Oil States.

What does the public gain from such debates over the interpretation of history? In the example
of Oil States, the fundamental problem is that the question of history boils down to an empirical
proposition that probably cannot be answered through existing historical resources. Historical
resources often do not tell us how much something happened relative to other occurrences, and
whether the frequency was such that people familiar with government would have regarded the
occurrence as ordinary and part of the process. The question in Oil States is whether post-
issuance cancellations of patents occurred at such a frequency in England over the 1700s that the
Framers would have regarded such phenomena as an expectable part of the patent system.
Justices can take different positions on this question, and present their evidence, but in the end
the answer is probably unknowable. I will refer to this again, later, as the empirical frequency
problem.

3.1 Official History Problem

This interpretation is not consistent with the historical data on inflation. Specifically, it is highly implausible that
the Framers thought that inflation would render meaningless the twenty dollar threshold of the Seventh Amendment.
22584 U.S. _ , 138 S.Ct. 1365 (2018).



I will focus on some undesirable incentive effects. The justices are not historians. They are not
primarily interested in perusing through historical records to gain a better understanding of
events that occurred, and do not have the time to undertake such activity with the same care as
professional historians. In many cases, each of the justices has a position on an issue, and has an
interest in using history to support that position.?*

Probably the first problem with this arrangement is that one side is going to win and the
opposing side is going to lose. The majority opinion that emerges contains an account of history
that has received the approval of the U.S. Supreme Court. Often there will be a dissenting
opinion with a different account or interpretation of history, but in the end, that is a rejected
version.

As the originalism project continues, the Court comes closer to producing, through majority
opinions, a record of official history. The international record of official histories is troubling.?*
In many countries, they are associated with propaganda.?> They support views of the nation that
the government wants the citizens to believe. The manufactured national image is designed to
enable the government to impress upon the minds of citizens, especially the youth, an obedience
and willingness to accept as morally correct the goals of the national government. Russia, for
example, has an official history promoted by Vladimir Putin. This history applauds Russian
military aggression and downplays the cruelties of Stalin. Memorial, a Russian human rights
organization dedicated to recording the history of political repression, has been labeled a
“foreign agent” by the government.?® All of this is designed to condition Russians to accept
Putin’s military adventures as desirable.

3.1.1 Judicial Interference with the Search for Truth

23 This is pretty much conceded in footnote 6 of Justice Thomas’s opinion for the Court in New York State Rifle &
Pistol Association, Inc. v. Bruen, 597 U.S.  (2022) (“The dissent claims that ... judges are relatively ill equipped
to “resolv[e] difficult historical questions” or engage in “searching historical surveys.” ... We are unpersuaded. The
job of judges is not to resolve historical questions in the abstract; it is to resolve legal questions presented in
particular cases or controversies. That “legal inquiry is a refined subset” of a broader “historical inquiry,” and it
relies on “various evidentiary principles and default rules” to resolve uncertainties....For example, “[i]n our
adversarial system of adjudication, we follow the principle of party presentation.” ...Courts are thus entitled to
decide a case based on the historical record compiled by the parties.”).

24 See Herbert Butterfield, Official History: Its Pitfalls and Its Criteria, 38 Studies: An Irish Quarterly Review 129
(1949). The record of official histories in dictatorships is especially troubling. Professional historians, in such
regimes, have been persecuted for failing to write according to the official line. See, e.g., Antoon De Baets,
Censorship and History since 1945, Chapter 3, 52-73, in The Oxford History of Historical Writing: Volume 5:
Historical Writing Since 1945, Axel Schneider (ed.), Daniel Woolf (ed.), 2011,
https://academic.oup.com/book/26006/chapter/193870361.

25 See, e.g., Martin Blumenson, Can Official History be Honest History?, Military Affairs, Vol. 26, No. 4 (Winter,
1962-1963), pp. 153-161.

26 https://carnegieendowment.org/2017/10/05/past-that-divides-russia-s-new-official-history-pub-73304



https://academic.oup.com/book/26006/chapter/193870361
https://carnegieendowment.org/2017/10/05/past-that-divides-russia-s-new-official-history-pub-73304

The creation of official histories should strike at least some members of the Court as troubling,
and in tension with the theory undergirding the First Amendment. Official accounts of history
are likely to discourage, disincentivize, or crowd out discordant non-official accounts. Real
historians who offer accounts of history that differ from those adopted by Court majorities may
have their inconsistencies with the official position pointed out to them. Alternatively, real
historians may decide to write history in order to support their side of an issue likely to come
before the Court — and being on the winning side may seem desirable. The existence of a
process that generates official accounts may preempt and distort independent, private accounts.?’
For example, in one of its famous cases, West Virginia State Board of Education v. Barnette,*
the Court said that if “there is any fixed star in our constitutional constellation, it is that no
official, high or petty, can prescribe what shall be orthodox in matters of politics, nationalism,
religion, or other matters of opinion,” and yet does not a majority opinion finding in favor of a
particular version or interpretation of history tend to do precisely that??® Even if the official
history does not preempt the market in independent histories, it may bias individual assessments
by throwing a politically-oriented cloak of some particular color on a specific version of history.
If this occurs, the result is a stifling or deformation of the atomistic and robust public debate that
the First Amendment fosters.

I have so far focused on the incentives associated with official history, but there is a more
fundamental problem of how society should go about determining historical truth. First, the
determination of truth, or really the falsification of invalid claims, is socially valuable, because
the members of a society should not be guided by false compasses. On determining truth, Mill
offered the proposition that

Complete liberty of contradicting and disproving our opinion is the very condition
which justifies us in assuming its truth for purposes of action; and on no other
terms can a being with human faculties have any rational assurance of being
right.3°

27 This is not an argument in favor of deference to professional historians. I use the term “real historians” rather
than “professional historians” because I believe the search for truth in history should be open to anyone who cares to
undertake the effort. Professional historians are likely to be better at this task than nonprofessional historians, but
nonprofessionals have on occasion made important contributions to historical research. The nonprofessional, for
example, may be willing to explore topics that professional historians have erroneously devalued in importance or
deemed unworthy of scholarly attention. For example, a nonprofessional historian, Annette Gordon-Reed, is
credited with having published the first serious exploration of Thomas Jefferson’s relationship with his slave Sally
Hemings. See Annette Gordon-Reed, Thomas Jefferson and Sally Hemings: An American Controversy (1997).
28319 U.S. 624 (1943).

2 Consider, for example, Posner’s discussion of the history of gun regulation in Moore v. Madigan. Posner notes
that he is bound by the Supreme Court’s interpretation of the early history of gun regulation, Moore v. Madigan, 702
F. 3d 933, 935 (7th Cir. 2012) (“The appellees ask us to repudiate the Court’s historical analysis. That we can’t
do.”).

30 John Stuart Mill, On Liberty 21 (1859).
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It follows from this that it would be undesirable for the government to prohibit the statement of
interpretations or opinions which contradict the official history, because doing so obstructs the
falsification of historical claims. I think it follows by extension that it is also undesirable for the
government to provide a stamp of approval on a particular contested version of history, that is, to
issue a fiat history. While the Court providing a fiat history does not completely obstruct the
general “liberty of contradicting,” it does block some pathways to contradiction (e.g., in the
opinions of inferior courts) and provide the advantage of the government’s imprimatur to a
particular story or interpretation. And, as I have already noted, it may cause a political division
where rejectionists swarm around and cling to the opposing position, which also tends to hinder
the search for truth.

Two caveats seem appropriate. First, some official histories must be stated of necessity. There
are some instances, such as military events, where private histories may be socially undesirable
because they would require the revelation of information that might imperil existing individuals
or current operations. To take just one example, in the Second World War, British intelligence
services were reluctant to give access to secrets even to their selected official historians, and
demanded control over what the historians could publish about their methods, because of the risk
that revelation would diminish their ability to use the same methods against future enemies.>!
Although official military history is generally less desirable than an open system,*? the official
history is better than no history at all. The second caveat applies where a government
department issues a scientific report on a matter. Take the case where the government’s report
does not block or preclude private reports or opposing reports from within the same government.
The government is simply trying to provide a valid statement on a matter, such as whether
vitamin D helps people avoid catching Covid-19. I see this as different from the issuance by the
Court of an official history. The differences between a fiat history from the Court and a
scientific report from the government are two: First the research report, unlike the Court’s fiat
history, does not block any avenues of contestation. The Court’s fiat history, however, blocks all
inferior courts from contradicting it, and contradictory statements by inferior courts may be the
most efficient and reliable path toward contesting the Court’s version of history. Second, the
research report has a power to influence based solely on its persuasiveness. The Court’s
interpretation of history, however, has a power to influence based almost entirely on its approval
by the government. Given the hierarchical position of the Supreme Court, the Court’s fiat
history is for practical purposes the operative history concerning all matters of the federal
government.

31 Richard J. Aldrich, Policing the Past: Official History, Secrecy and British Intelligence Since 1945, 119 The
English Historical Review 922, 926 (2004) (“The breaking of enemy codes and cyphers, known as signals
intelligence or 'sigint' was, in their view, best hidden forever. The mysteries of sigint had to be carefully protected
for use against 'future enemies', who were already massing on the horizon in 1945. There were also potential
problems with the German acceptance of defeat. GCHQ argued that if it became known that the Allies had been
using Ultra to read Hitler's Enigma communications, the Germans were likely to use it as an excuse to say that they
were ‘not well and fairly beaten’.”).

32 Butterfield, supra note 24.
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3.1.2 Historical Truth and the Role of Judges

One could push the argument in a slightly different direction to say that articulation of official
histories in court majority opinions is inconsistent with norms of judicial modesty implicit in
Article III of the Constitution. The argument goes as follows: courts are authorized to decide
disputes, cases and controversies, between opposing litigants. They are not authorized to
announce general opinions on matters of public interest, such as the “true history” or “correct
understanding” of public events. It follows that courts, including the Supreme Court, should
limit themselves to a resolution of “relative truth”, or more appropriately relative falsity, as
between the litigating parties.>> The judges should confine their opinions to no more than is
required as a resolution of competing stories — perhaps no more than a rejection or falsification
of one. The statement of a true version of history goes beyond what is necessary for this task.

This argument deserves to be unwrapped a bit further: why is it socially undesirable for courts to
issue opinions on the “true history” of public events? After all, federal judges, unlike elected
officials, are not at the beck and call of political benefactors. They have lifetime appointments,
and are sufficiently removed from interest-group pressure to be able to offer independent
judgments on matters of importance to the public. Federal judges, unlike professional historians,
are confronted with, and to some degree forced to hear, both sides of a dispute where historical
accounts may be relevant. For this reason, federal judges may be inclined to issue more
accurate, or more truthful, versions of history than would many professional historians. Still, the
reason for dissuading judges from this business is the same as the reason for keeping public
officials out of it generally, that it tends to distort the search for truth. That judges are involved
does not weaken, and may strengthen, the case against official histories. Judges are less likely to
be discounted as political operatives, but this bolsters the case for keeping them out of the
activity of writing official histories. If official histories are to be written, it is better that they be
written by transparently political actors, for then they can be taken at their worth by
knowledgeable citizens.

This issue is related to that of advisory opinions, which are unconstitutional violations of the
separation of powers.>* The “ban” on advisory opinions can be defended on straightforward
instrumentalist grounds. With respect to both the general public and to public officials, advisory
opinions are likely to generate estoppel and reliance arguments against the government, leveled
against executive, legislative, and judicial departments, as citizens attempt to argue that their
actions were approved in advance by the courts, or that they had relied and made investments on

33 See Robert A. Kahn, Holocaust Denial and the Law: A Comparative Study 36 (2004).
34 Flast v. Cohen, 392 U.S. 83, 96 (1968); e.g., Christian R. Burset, Advisory Opinions and the Problem of Legal
Authority, 74 Vanderbilt Law Review 621, 628 (2021)
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the basis of the judge’s advisory statements. With respect to public officials, advisory opinions
are likely to generate accountability issues in the executive branch, as officers attempt to shift
blame to the judiciary for their decisions.* For these reasons advisory opinions are likely to do
more harm than good.*® Official histories are obviously not the same as advisory opinions on the
law, but on matters of great public importance, they can also create estoppel and reliance
arguments among the citizenry, and blame shifting on the part of public officials. In the
relatively rare circumstances where this occurs, official histories issued by the Court are no less
problematic than advisory opinions.

To be sure, these arguments do not apply to the determination of precedent, or prevailing law, by
a court. While it is true that the determination of precedent seems similar to the determination of
an official history, it is a narrow and special type of history. It is a private history for the courts,
without which the common law process could not function. Similarly, the finding of facts by a
court may seem similar to the determination of an official history, but it is nothing more than a
resolution of competing factual accounts for the narrow purpose of deciding who loses in a
dispute.

3.1.3 Antitrust Example

To some degree, the official history problem has been revealed in one area with which I am
deeply familiar, antitrust law. British and American common law both contend with the problem
of agreements not to compete, or contracts in restraint of trade. In Mitchel v. Reynolds,*’ decided
in 1711, the court established a test known as the “rule of reason,” under which agreements in
restraint of trade would be enforced, provided they were reasonable and limited in duration and
geographic boundaries. Many decisions in the English and American courts applied this
common law rule of reason to anticompetitive agreements before the Sherman Antitrust Law was
enacted in the U.S. in 1890. However, under the Sherman Act, the Supreme Court early on
adopted a per se illegality rule, based on a literal reading of Section 1 of the Sherman Act, which
prohibits “every contract, combination in the form of trust or otherwise, or conspiracy, in

35 Also, advisory opinions are also more likely to be erroneous because the judges have not had the opportunity to
hear both sides of the case in an adversarial proceeding, see, e.g., Burset, supra note 34, at 629; Felix Frankfurter, A
Note on Advisory Opinions, 37 Harv. L. Rev. 1002 (1924).

36 Admittedly, this is a topic that deserves a more intrusive inquiry. Clearly, advisory opinions can provide a benefit
to society by clarifying the law and encouraging compliance. On the other hand, there are costs. First, there are so
many questions that could be directed to judges that advisory opinions might crowd out the work of courts, unless
restrictions are imposed on the number of requests that can be made of the judges. Assuming such restrictions, the
next set of problems are observed where the law requires a close examination of the facts and a balancing of
interests. A judge, after issuing an advisory opinion in such a matter, might discover that his opinion is completely
different when the same matter comes before him as a real case. In matters of this sort, defendants will assert
estoppel and reliance arguments against the judges.

37(1711) 1 PWms 181, 24 ER 347.
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restraint of trade.”*® Defendants pressed the Court on the apparent inconsistency between the
common law test and the Sherman Act rule, arguing that since a literal prohibition on contracts
in restraint of trade would be impossible to enforce, the Court should read the Sherman Act in a
manner consistent with the common law test.* The Court’s resolution of this conflict came in
Addyston Pipe,* an opinion by then-Judge Taft, who would later become President of the United
States and after that the Chief Justice. Taft articulated a new official history of the common law
on restraints of trade. He held that the common law cases were limited to five categories of
transactions, one being the case of a master passing on a trade to an apprentice, and that they
almost never dealt with naked agreements to fix prices or wages. Under this official history, Taft
concluded, there was no conflict between the Court’s nearly literal reading of Sherman Act
Section 1 and the common law on trade restraints; they were virtually congruent. This official
history of the common law is contradicted by the actual common law cases.*! However, this
official history has never been rejected or even reexamined by the Supreme Court,** and it has
influenced modern case law and scholarship on antitrust. Relatively few scholars have
considered it valuable to examine the common law trade restraint cases and their implications for
the interpretation of Section 1 of the Sherman Act.

Taft’s official history of the Sherman Act has a strained relationship with originalism. It is,
arguably, an exercise in originalism for a judge to read the common law in a manner that
supports a series of decisions already taken by the Supreme Court. However, if the Court had
decided to take a truly originalist perspective on the interpretation of Sherman Act Section 1, it
would have, in response to Taft’s opinion, inquired into what the common law had to say about
contracts in restraint of trade, without any inclination toward a particular answer. There was a
substantial body of case law on the subject, stretching back more than two hundred years before
the Sherman Act. A court with even a slight attachment to originalism would have considered
this large body of law as relevant in interpreting an ambiguous provision in a modern statute.
After all, as many litigants noted, and the Court eventually conceded,*’ a literal prohibition on
contracts in restraint of trade is equivalent to a prohibition of all contracts, since all contracts by
their nature limit the options of the contracting parties and thereby restrain trade. Since a literal
reading of Section 1 would lead to an absurd result, the provision was ambiguous as framed by
Congress. Someone had to figure out what Congress meant. The sensible resolution, obviously,
is to assume that Congress, writing on a background of more than one hundred years of common
law on covenants not to compete, incorporated that law into the statute, unless Congress in clear
terms rejected the common law. Under this approach to interpretation, Sherman Act Section 1
was not absurd as framed by Congress. It still remains open to an originalist court to take up this
matter. The Court eventually modified its interpretation of Sherman Act Section 1 to read it as

3 15U.S. Code § 1.

3 See United States v. Joint Traffic Assn., 171 U.S. 505 (1898).

40 United States v. Addyston Pipe & Steel Co., 85 F. 271 (6th Cir. 1898), aff’d, 175 U.S. 211 (1899).

41 Mark F. Grady, Toward a Positive Economic Theory of Antitrust, 30 Economic Inquiry 225 (1992).

42 Indeed, in National Society of Professional Engineers v. United States, 435 U.S. 679 (1978), the Court
approvingly repeats Taft’s official history.

43 Joint Traffic, supra note 28.
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prohibiting only unreasonable restraints of trade,** which is, in very general terms, the common
law test of Mitchel v. Reynolds. But the Court never made an effort to dive back into the
common law cases to get some understanding of what unreasonable meant under the common
law, and whether its early Sherman Act decisions were consistent with that meaning.

3.2 Dangerous and Less Dangerous Official Histories

The official history problem is less serious in some Court opinions than in others. For example,
it is not such a worrisome issue when history is used to make an originalist argument in a dissent.
In that case, appearing in a dissent, there is little risk that the historical account will become an
official history, and such an account may be necessary to correct an erroneous implication about
history suggested by the majority opinion. Also, where the history involves objective facts that
are either not in dispute or easily verified, there is little risk coming from the assertion of an
historical account in an opinion, whether majority or dissenting. The troubling implications arise
when the historical accounts appear in majority opinions and involve contested factual accounts
or matters of interpretation.*> One example is the empirical frequency problem referred to earlier
— how frequently did some event occur and what did its possibility imply for public
expectations? Did government functionaries in England rarely cancel already-issued patents in
the 1700s, or did it happen with sufficient frequency during that period that it could be regarded
a notorious feature of the English patent system?

The safest case, where the originalist historical account appears to be mostly objective fact and
also presented in a dissent, is exemplified by the Curtis dissent of Dred Scott v. Sandford.*®
Addressing the question whether African Americans descended from slaves could be citizens,
Justice Curtis said that

To determine whether any free persons, descended from Africans held in slavery,
were citizens of the United States under the Confederation, and consequently at
the time of the adoption of the Constitution of the United States, it is only

4 Standard Oil Co. v. United States, 221 U.S. 1 (1911).

4 On the distinction between different types of history, see, e.g., Richard A. Posner, Past-Dependency, Pragmatism,
and Critique of History in Adjudication and Legal Scholarship, 67 University of Chicago Law Review 573, 594
(2000) (“There are two problems here, not one. The first is the elusiveness of historical Truth - not the truth of facts
that compose a simple narrative or chronology, or even of statistical inferences from historical data, but the truth of
causal and evaluative assertions about history. The second problem, which arises when the issue is the meaning of
some historical event or document, and thus an interpretive issue, is the indeterminacy of the choice of interpretive
approach. When one law professor says that the equal protection clause is about securing the basic political equality
of blacks and another that it is about creating an evolving, generative concept of equality, their disagreement is over
interpretive theory and cannot be resolved by a deeper or better study of history.”)

460 U.S. (19 How.) 393 (1857).
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necessary to know whether any such persons were citizens of either of the States
under the Confederation, at the time of the adoption of the Constitution.

Of this there can be no doubt. At the time of the ratification of the Articles of
Confederation, all free native-born inhabitants of the States of New Hampshire,
Massachusetts, New York, New Jersey, and North Carolina, though descended
from African slaves, were not only citizens of those States, but such of them as
had the other necessary qualifications possessed the franchise of electors, on equal
terms with other citizens.*’

Referring to Massachusetts in particular, Curtis elaborates.

An argument from speculative premises, however well chosen, that the then state
of opinion in the Commonwealth of Massachusetts was not consistent with the
natural rights of people of color who were born on that soil, and that they were
not, by the Constitution of 1780 of that State, admitted to the condition of
citizens, would be received with surprise by the people of that State, who know
their own political history. It is true, beyond all controversy, that persons of color,
descended from African slaves, were by that Constitution made citizens of the
State; and such of them as have had the necessary qualifications, have held and
exercised the elective franchise, as citizens, from that time to the present.*®

Curtis then pivots to the question whether the Constitution changed the status of black American
citizens. He suggests that it would have been implausible that states that had not conditioned the
right to vote on race would, secretly, vote in ratification conventions for a constitution that,
secretly, deprived black citizens, themselves among the people choosing delegates to the
convention, and even perhaps among the delegates, of their citizenship.

Did the Constitution of the United States deprive them or their descendants of
citizenship?

That Constitution was ordained and established by the people of the United
States, through the action, in each State, of those persons who were qualified by
its laws to act thereon, in behalf of themselves and all other citizens of that State.
In some of the States, as we have seen, colored persons were among those
qualified by law to act on this subject. These colored persons were not only
included in the body of 'the people of the United States,' by whom the
Constitution was ordained and established, but in at least five of the States they
had the power to act, and doubtless did act, by their suffrages, upon the question
of its adoption. It would be strange, if we were to find in that instrument anything

4760 U.S. 393, 573.
4860 U.S. 393, 574.
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which deprived of their citizenship any part of the people of the United States
who were among those by whom it was established.*’

In response to these points, Taney, writing for the Court, added several pages to his opinion
setting out an explicitly racist originalist theory of the Constitution.’® He presents a litany of
legal rules in various states, many enacted in the period after the Revolution and before the
Constitution, that indicate “the state of public opinion in relation to that unfortunate race.”>' He
is especially interested in anti-miscegenation laws,>? suggesting that their existence implies that
black Americans could not have been citizens. He touches on the problem of security: blacks
cannot be citizens because if they were, then they would have

the right to enter every other State whenever they pleased, singly or in companies,
without pass or passport, and without obstruction, to sojourn there as long as they
pleased, to go where they pleased at every hour of the day or night without
molestation, ... and it would give them the full liberty of speech in public and in
private upon all subjects upon which its own citizens might speak; to hold public
meetings upon political affairs, and to keep and carry arms wherever they went.>?

He points to the Framers. They were “great men - high in literary acquirements - high in their
sense of honor,” and if they really meant that a/l men are created equal, then the “the conduct of
the distinguished men who framed the Declaration of Independence would have been utterly and

460 U.S. 393, 576.

0 See, e.g., Stuart A. Streichler, Justice Curtis's Dissent in the Dred Scott Case: An Interpretive Study, 24 Hastings
Const. L.Q. 509, 516 (1997); Justice Stephen Breyer, Guardian of the Constitution: The Counter Example of Dred
Scott, Supreme Court Historical Society Annual Lecture, June 1, 2009,
https://www.supremecourt.gov/publicinfo/speeches/sp_06-01-09.html (“The lawyers argued this case over the
course of four days in February 1856. On May 12 the Court asked for reargument on the jurisdictional question.
Court notes reveal that a majority agreed to a compromise: Justice Grier would write a short jurisdiction-based
opinion rejecting Scott's claim. When two of the Justices said they would write a dissent, however, the compromise
unraveled. Chief Justice Taney reassigned the opinion to himself. On March 6, 1857, Taney read his lengthy opinion
from the Bench; the next day Curtis read, and then released, his dissent. Taney then rewrote his opinion, releasing
his final version in May.”) I do not think anyone knows precisely how Taney revised his opinion after hearing the
Curtis dissent read from the bench, though Curtis himself revealed that Taney had added roughly 18 pages,
Streicher, supra at 516. I think the most plausible likelihood is that Taney, stung by the force of Curtis’s originalist
analysis, revised his opinion to offer a more persuasive grounding in originalism. This is also suggested by Curtis’s
reference to the “speculative premises” of Taney’s opinion; the original Taney draft probably did not offer much in
the form of originalist evidence. Dred Scott is often referred to as the first major originalist Supreme Court opinion,
see, e.g., Michael Waldman, Originalism Run Amok at the Supreme Court, Brennan Center for Justice, June 28,
2022, https://www.brennancenter.org/our-work/analysis-opinion/originalism-run-amok-supreme-court. The
implication of my argument is that originalism had its birth in the Curtis dissent, which is a flawlessly executed use
of history. There are no claims based on extrapolation and weak inferences in the Curtis dissent. The portion of the
Taney opinion dealing with the citizenship issue is a bastardized version of Curtis’s method, almost entirely based
on extrapolation and weak inferences.

3! Dred Scott, 60 U.S. 393, at 407.

5260 U.S. 393, 408; 60 U.S. 393, 409; 60 U.S. 393, 413; 60 U.S. 393, 416 (discussions of intermarriage laws).

3 Dred Scott, 60 U.S. 393, at 417.
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flagrantly inconsistent with the principles they asserted.”>* Although unstated, “the conduct”
Taney adverts to is presumably that of brutalizing African men and raping African women.>’
The arguments are suggestive of his thesis but, in the end, there is almost nothing in the evidence
he offers indicating an unambiguous exclusion of black Americans from citizenship in any of the
state rules or expressions of public opinion before the ratification of the Constitution. Some of
the inferences Taney devises from the laws he offers as evidence of the racist intent of the
framers border on farcical. He refers to the militia law of 1792, passed by the second Congress,
which “directs that every 'free able-bodied white male citizen' shall be enrolled in the militia.”>®
As Curtis notes, if this law implies that blacks were not citizens, then it also implies that the non-
able-bodied were not citizens t0o.>’

34 Dred Scott, 60 U.S. 393, at 410. Curtis disputes this, Dred Scott, 60 U.S. 393, at 574-575 (“...[1]t would not be
just to them, nor true in itself, to allege that they intended to say that the Creator of all men had endowed the white
race, exclusively, with the great natural rights which the Declaration of Independence asserts.”). And not all of the
Framers were slaveholders. For example, Alexander Hamilton never owned slaves, and perhaps more surprisingly,
expressed opinions that would be considered anti-racist by today’s lights. See John Chester Miller, Alexander
Hamilton and the Growth of the New Nation 41 (1964) (describing Hamilton’s rejection of Jefferson’s racist views).
More specifically, not all, only 41 of 56, of the signers of the Declaration of Independence owned slaves. Colman
Andrews, These are the 56 people who signed the Declaration of Independence, USA Today, June 4, 2019,
https://www.usatoday.com/story/money/2019/07/03/july-4th-the-56-people-who-signed-the-declaration-of-
independence/39636971/.

55 Because the slave cannot freely consent, sex between slaveholder and slave is, obviously, rape. Thomas
Jefferson, who authored the Declaration, was guilty of the crime of rape in multiple counts, having fathered at least
six of the children of his slave Sally Hemings, see, e.g., Thomas Jefferson and Sally Hemings: A Brief Account,
https://www.monticello.org/thomas-jefferson/jefferson-slavery/thomas-jefferson-and-sally-hemings-a-brief-
account/; Annette Gordon-Reed, The Hemingses of Monticello: An American Family (2008). The first rape
occurred when Hemings was 14 and Jefferson was 44. Britni Danielle, Sally Hemings wasn’t Thomas Jefferson’s
mistress. She was his property, July 7, 2017, The Washington Post, https://www.washingtonpost.com/outlook/sally-
hemings-wasnt-thomas-jeffersons-mistress-she-was-his-property/2017/07/06/db5844d4-625d-11e7-8adc-
fea80e32bf47 story.html. Finkelman recounts how slavery laws in early colonial Virginia were enacted to facilitate
rape. Referring to problems associated with the legal status of children resulting from the union of a white male and
a female slave, he explains that “if the colony abandoned the common law, and instead adopted the Roman law rule
of partus sequitur ventrem, these problems would disappear. This was the legal rule applied to livestock and other
domestic animals: that the offspring of a domestic animal belonged to the owner of the female who gave birth.
Treating slave women as property and reducing their status to that of domestic animals resolved some tough legal
issues, and at the same time had the added virtue — if the word applies here — of benefiting white men, who could
now freely prey on slave women without fear of legal consequences. Any children resulting from such encounters
would be slaves, belonging to the owner of the mother. Thus, the local authorities do not need to institute bastardy
proceedings against the father because society would not be required to maintain or support the illegitimate child.
Maintenance would be the responsibility of the owner of the mother, who would benefit from the birth of a new
slave. When subsequent statutes prohibited blacks from testifying against whites, the entire issue was taken out of
the legal culture — there could never be bastardy proceedings or any rape prosecutions involving slave women
because they could never be a complaining witness. There would only be more slaves,...” Paul Finkelman, Slavery
in the United States: Persons or Property?, 111-112, in The Legal Understanding of Slavery: From the Historical to
the Contemporary 105-134 (Jean Allain, ed., 2012).

%660 U.S. 393, 420.

5760 U.S. 393, 587.
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https://www.washingtonpost.com/outlook/sally-hemings-wasnt-thomas-jeffersons-mistress-she-was-his-property/2017/07/06/db5844d4-625d-11e7-8adc-fea80e32bf47_story.html
https://www.washingtonpost.com/outlook/sally-hemings-wasnt-thomas-jeffersons-mistress-she-was-his-property/2017/07/06/db5844d4-625d-11e7-8adc-fea80e32bf47_story.html
https://www.washingtonpost.com/outlook/sally-hemings-wasnt-thomas-jeffersons-mistress-she-was-his-property/2017/07/06/db5844d4-625d-11e7-8adc-fea80e32bf47_story.html

Breyer describes the opinion as “lurid”.>® However, its luridity is effective, compelling the
reader to pay attention, as it paints a dystopian vision of a nation where blacks marry whites,
travel whithersoever they desire, and speak openly in the public square, on their own account, on
issues of local or national importance. Taney wrote forcefully, and, consequently, there is no
opinion in the federal records that so poorly fails to grasp where the nation was heading in the
long run. From today’s perspective, it invites derision, and deservedly sullies Taney’s
reputation.

Perhaps because of the weakness of Taney’s arguments, and because Curtis exploded virtually
all of them in his dissent,>® there was considerable resistance to Taney’s racist history becoming
the official account of the social and political status of black Americans under the Constitution.
The opinion was rejected as morally unacceptable by much of the country, with the exception of
the slave states, and superseded by later events. Still, the danger of originalist history is evident
in Taney’s opinion. If the opinion had met more acceptance, if citizens had not been free to
openly disagree with government organs, and history had played out differently, the opinion
might have had a lasting impact on the status of black Americans. But its immediate acceptance
in the slave states led to a dangerous polarization of the country.

Dred Scott suggests that the problem of official histories is difficult to resolve, if there is any
resolution. It would seem strange to require court majorities to avoid the use of originalist
historical accounts — sometimes one faction on a court perceives a need to respond to the
arguments of another faction; perhaps Taney would not have set out his racist historical theory if
Curtis had not set out his originalist account of black citizenship. However, it might be desirable
for courts to develop a norm that originalist historical accounts should be avoided in majority
opinions — unless those accounts involve only uncontestable facts. Otherwise, the danger and the
spectacle of Supreme Court official histories will continue. At least if the histories are confined
to dissenting opinions, there is little risk that an erroneous historical account or interpretation
will shape future opinions in the Supreme Court, lower courts, government policy, and the
viewpoints of academics. A dissent has to engage in a fair fight with competing theories, while a
majority decision has an immediate advantage in the competition for acceptance and
acquiescence. That immediate advantage bestows on originalist historical accounts, incorporated
in majority opinions, the capacity to harm.

The foregoing suggests a four part scheme consisting of: (1) majority and interpretive, (2)
dissenting and interpretive, (3) majority and factual, (4) dissenting and factual (see Table 1). The
danger of originalist historical accounts is greatest in the first category (1), and lessens as one

8 See Justice Stephen Breyer, Guardian of the Constitution: The Counter Example of Dred Scott, Supreme Court
Historical Society Annual Lecture, June 1, 2009, https://www.supremecourt.gov/publicinfo/speeches/sp _06-01-
09.html.
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moves to the last category (4). Concurring opinions should be regarded as nearly as dangerous
as majority opinions, since there is always the risk that a concurring opinion will overtake the
majority as the most persuasive argument in favor of the Court’s decision. The Curtis dissent is
a category (4) opinion. The Taney majority opinion is in category (1) because it is largely
interpretive and extrapolative. It is an official history designed to persuade its audience that
slavery is both morally ideal and a core part of the nation’s foundation. Taney’s opinion
generated estoppel and reliance arguments that Southern politicians and slaveholders exploited to
the fullest; arguing that in Dred Scott the federal government had accepted the rightness of the
slave system, that a rejection of the system reflected a rejection of the Constitution in its true
original meaning,*® and that the South had been right to rely and make investments on the basis
of this true constitution. It appears to have been successful in this sense, and contributed as a
cause of the Civil War.®! Even more directly, it laid the moral groundwork for the Ku Klux
Klan, a terrorist organization responsible for scores of murders. The Klan’s philosophy appears
to have been drawn directly from the pages of Taney’s opinion. Its primary mission, in its own
words, is to defend the American Constitution as it was originally intended. %

Obviously, not all official histories will carry the same degree of danger as Taney’s opinion. The
official history of the patent system in Oil States is not likely to cause a civil war. However, like
the official history in the Addyston Pipe antitrust case — which, recall, has distorted antitrust
jurisprudence and scholarship, removing from consideration a significant body of common law
that may have helped antitrust courts reach sounder applications of the Sherman Act — the Oil
States official history, with its implication that patents are a species of “public property,” may
have undesirable effects, diminishing the utility of the patent system for the foreseeable future.
Specifically, Oil States, by giving more power in the patent system to the executive branch rather
than the courts, increases the likelihood that lobbyists will adversely influence the system, to the
detriment of innovation.® The official history portion of il States may appear to be nothing
more than a dash of salt in the wound created by the decision, but it does additional wounding by
conjuring the impression that executive branch cancellation of patents, at the behest of private
parties, is perfectly normal and the way things have always been done in the most advanced
economies. Ifthe Oil States history is repeated in future opinions, along with its related theory
of patents as public franchises, patent lawyers eventually may be conditioned to accept a
politicized patent system as longstanding practice.

%0 See, e.g., Peter Irons, White Men's Law: The Roots of Systemic Racism 74 (2021).

81 On the causation question, see Don E. Fehrenbacher, The Dred Scott Case: Its Significance in American Law and
Politics 551-567 (1978).

62 Jared A. Goldstein, The Klan's Constitution, 9 Ala. C.R. & C.L. L. Rev. 285 (2018).

3 Oil States, 138 S.Ct. at 1381 (Gorsuch, J., dissenting) (“Powerful interests are capable of amassing armies of
lobbyists and lawyers to influence (and even capture) politically accountable bureaucracies. But what about
everyone else?”). I suppose I should say why lobbying will reduce innovation. Suppose an inventor must pay $500
to develop a new patented widget, which is subject to a fifty percent risk of executive-branch cancellation at the
behest of a downstream firm that would like to use the widget without paying a license. The profit from the widget
will have to be $1,000 to justify the innovation investment. As the cancellation risk increases, so does the necessary
minimum profit. As the minimum necessary profit increases, the scope for innovation narrows.
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One might object that only a fool would get his history from a Supreme Court majority
opinion.®* However, the incentives built into the legal system make this sort of “foolishness”
both predictable and rationally based. One group of rational believers and defenders of any fiat
history from the Court will consist of those whose interests are aligned with that history and the
legal position that it supports. An originalist historical story supporting their position deeply
entrenches their sense of justice in their cause. To them, their position is no longer a mere legal
claim, but a claim about the fundamental or essential nature of the state. More broadly, the
problem with the Court stating history in a majority opinion is that in a field such as law, lower
courts accept the Court’s fiat history as valid. Lower courts, lawyers, and scholars, over time,
repeat the Court’s historical claims as truth. As the Court’s version of history gets repeated over
and over it becomes accepted by lawyers as truth — or at least as a set of claims that a lawyer
must pretend to accept as truth. With such a large faction of rational defenders of the Court’s fiat
history, it becomes difficult for any effort, in the courts or legislatures, to overturn or reverse the
legal position aligned with the Court’s fiat history.

There are, as a byproduct of Table 1, some suggestions on methods that should be used by
originalists. To the extent possible, they should rely on uncontestable historical facts. They
should minimize extrapolative arguments, and inferential hops. That is, inferential hops should
be few and short. They should avoid reliance on a specific non-peer reviewed historical account,
a mistake of the Court majority in Oil States.®> Historical accounts published in non-peer
reviewed law journals may have been written with an intention to influence a court to adopt a
certain view of history. This is not to say that all non-peer reviewed law journal articles are
unreliable as a source of history, or that all peer-reviewed articles are necessarily reliable as
sources of history. Unquestionably, the issue of reliability is more complicated than a simple
determination of whether an article has been reviewed by peers. However, the non-peer
reviewed law journals — that is, the student edited journals — are likely to address issues that may
arise in litigation and to offer clear answers to those questions; answers that are unlikely to have
been seriously examined by more experienced scholars before publication by the student editors.
This process multiplies the risk that a single manipulative historical account will influence an
originalist court; or conversely, that an originalist judge committed to a particular position can
find an historical account in a law review that supports it.

6 Gary Lawson, a longtime colleague and leading originalist scholar, made this point to me in a remark during a
workshop. I felt it was sufficiently important to repeat and address in the text.

%5 Qil States, 138 S.Ct. at 1377. The Gorsuch dissent, by contrast, discusses competing historical accounts in the law
reviews and reaches a determination of which account seems more accurate in his eyes.
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Interpretive Factual
Majority | Category 1 Category 3
Dred Scott, Taney
Oil States, Thomas
Dissent Category 2 Category 4

Oil States, Gorsuch

Dred Scott, Curtis

Table 1: Official History Opinion Types
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To be clear, this is not an argument against originalism; it is argument that originalism imposes a
hidden tax on society. Like any tax, we should weigh the costs against the benefits: perhaps the
tax should be reduced by half or applied only to certain activities. Similarly, now that the Court
is mostly originalist, society should consider how to limit the costs of originalist history in
majority opinions.

4. Methodologies versus Perspectives

I want to point to the difference between methodologies and perspectives in legal analysis, and
ask how we should view originalist accounts with respect to these two categories. Some might
refer to this as a matter of epistemology.

First, let’s try to define these concepts. A methodology is a family of analytical processes that
one applies in order to determine the effect or the ethical soundness of an intervention or policy.
One feature of a methodology is that it does not lend itself immediately to a particular answer.
The answer one reaches through applying a methodology depends almost entirely on the initial
facts or premises that one enters into the methodological process. Change the premises or the
facts, change the answer. There is not a set of answers, under a methodology, that are ruled out a
priori.

Economics, for example, is a methodology. It requires that you take into account that demand
curves generally slope down, supply curves generally slope up, and that most actors behave
rationally in response to incentives. However, aside from the necessity of some basic analytical
processes, it does not guarantee that you will get any particular answer out of an analytical
exercise. An economist, or someone applying economic analysis, could reach any conclusion on
a question such as whether the income tax, or the minimum wage, should be increased.

Similarly, philosophy is a methodology. The literature distinguishes between deontologists and
consequentialists, but neither of these approaches guarantees you a particular answer on any
question. This is obviously true for consequentialists. There is a facile view that
consequentialists have a “right” answer in every case: whatever produces the best
consequences.®® But any serious application of consequentialism requires a measure to evaluate
consequences: utility, wealth, life-years saved, injuries avoided, and so on.®” After a measure is

% See, e.g., Sachs, supra note 2.

67 Actually, serious applications of utilitarianism can be considerably more complicated and uncertain than I have
suggested in the text. See David Lyons, 2000, “The Moral Opacity of Utilitarianism”, in Morality, Rules, and
Consequences, Hooker, B., E. Mason, and D. Miller (eds.), 2000, Edinburgh: Edinburgh University Press, pp. 105—
120.
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chosen, the consequentialist must compare two states on the basis of the measure, which is not
always easy. If wealth is the chosen measure, one must decide what to do when choosing
between states involves wealth increases for some and wealth losses for others. A Paretian
would choose state A over state B only if some people are better off in A and no one is worse
off. A Kaldor-Hicks standard would choose state A over state B if the winners could fully
compensate the losers and still prefer state A. For deontologists, the questions are what
particular principle they give priority to, and what extent do the deontologists permit utilitarian
“principles” to invade their methods.®® Consider, for example, the famous Trolley Problem:®’
the trolley is barreling toward four people and you can hit a switch to send it in the direction of
three people. A consequentialist would often choose to hit the switch because that is less costly
to society — though, again, this depends on the measure one chooses to compare outcomes. A
deontologist might choose not to hit the switch, because of the wrong involved in actively
intervening to kill others.

A perspective, in contrast to a methodology, approaches a question from a particular point of
view, and discusses or analyzes the question from the experiential base associated with the
particular viewpoint. The experiential base often relies on facts, or interpretations of facts, that
cannot be questioned, at least not by someone who does not share the same experiential base or
interpretive viewpoint.”® Often the experiential base is not fully knowable by any person. The
perspective contributes an element of truth that could easily go unnoticed in its absence. The
response or answer offered by the perspective is typically constrained by the experiential base. I
should be clear that a perspective, or perspectivist argument, is not the same thing as advocacy.
Advocacy indicates an activity or specific action, while a perspective is an outlook or specific
point of view. A perspectivist scholar need not engage in advocacy. Advocacy suggests a
narrow, mostly selfish, interest in advancing a cause. The perspectivist, by contrast, often
identifies and calls attention to a fact or a social problem that the general society has overlooked.
The solutions to the social problem identified by the perspectivist, should he or she choose to
suggest solutions, may improve the general welfare as much or more than the welfare of those
sharing the particular viewpoint. The perspectivist need not press for a specific resolution; it is
enough to identify an important fact or problem that has eluded the rest of society.

% For competing applications of deontological theory to the law of torts, see Richard A. Epstein, A Theory of Strict
Liability, 2 Journal of Legal Studies 151 (1973) (Kantian theory supports strict liability) and Charles Fried, Right
and Wrong (1978) (Kantian theory supports negligence law).

% Philippa Foot, The Problem of Abortion and the Doctrine of Double Effect. Oxford Review, 5, 5-15 (1967); Judith
Jarvis Thomson, Killing, Letting Die, and the Trolley Problem, 59 The Monist 204-17 (1976).

0 See, e.g., Sandra Harding Whose Science/ Whose Knowledge? 127 (1991) (“Only through ... struggles can we
begin to see beneath the appearances created by an unjust social order to the reality of how this social order is in fact
constructed and maintained. This need for struggle emphasizes the fact that a feminist standpoint is not something
that anyone can have simply by claiming it. It is an achievement. A standpoint differs in this respect from a
perspective, which anyone can have simply by ‘opening one’s eyes’.”) Obviously, I have collapsed the terms
standpoint and perspective into one.
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Critical race theory, for example, is a perspective. It offers an analysis of the law that draws on
an experiential base — typically, the experiences of a black or non-white person, usually in
America — to arrive at a critique, or possibly an approval, of a particular body of law or feature of
government.’! Non-blacks cannot question the experiential base of blacks, or their interpretation
of that base.”> The experiential base of the critical race theorist is vast, consisting of the entire
history of black or non-white people. Often, the critical race theorist identifies important facts or
social problems that have gone unnoticed by the general society, sometimes in the face of
considerable skepticism.”> However, there are answers or policies that would surely not be open
to the critical race theorist — such as, “discriminate against blacks” — no matter how the
underlying facts or premises are changed.” In the same sense feminist legal theory is a
perspective.

Of course, the existence of a perspective implies the existence of the complementary perspective.
A critical race theory perspective implies the existence of an anti-critical race theory perspective,
a perspective that presumably would reach the opposite conclusion to that of the critical race
theorist. There is also the possibility of conflict within a perspective. The experiential base is
vast, and perhaps unknowable to any individual. One perspectivist may consult the experiential
base and reach a very different conclusion from that of another perspectivist consulting the same
experiential base. The two perspectivists may see different parts or elements of the experiential
base, or see the same element of the base and interpret it differently. For example, consider the
question of issuing vouchers to public school children to enable them to afford to attend private
schools if that is their preference. One critical race theory perspective on school vouchers is that
they are socially undesirable, because they would result in poor children, mostly black,
remaining in the public schools, after others more advantaged flee, and consequently receiving

"I Richard Delgado and Jean Stefancic, Critical Race Theory: An Introduction 10 (2011) (“A final element concerns
the notion of a unique voice of color. Coexisting in somewhat uneasy tension with anti-essentialism, the voice-of-
color thesis holds that because of their different histories and experiences with oppression, black, American Indian,
Asian, and Latino/a writers and thinkers may be able to communicate to their white counterparts matters that the
whites are unlikely to know. Minority status, in other words, brings with it a presumed competence to speak about
race and racism. The ‘legal storytelling’ movement urges black and brown writers to recount their experiences with
racism and the legal system and to apply their own unique perspective to assess law’s master narratives.”); Khiara
M. Bridges, Critical Race Theory: A Primer 43 (2019) (“CRT embraces race consciousness in the service of racial
Justice.”)

2 See, e.g., Derrick A. Bell, Who's Afraid of Critical Race Theory, 1995 U. Ill. L. Rev. 893, 907 (1995) (“The
narrative voice, the teller, is important to critical race theory in a way not understandable by those whose voices are
tacitly deemed legitimate and authoritarian. ... Indeed, there is now a small but growing body of work that views
critical race theory as interesting, but not a “subdiscipline” ... These writers are not reluctant to tell us what critical
race theory ought to be. They question the accuracy of the stories, fail to see their relevance, and want more of an
analytical dimension to the work - all this while claiming that their critiques will give this writing a much-needed
“legitimacy” in the academic world.”).

3 On occasion a single event, such as the murder of George Floyd, will attract broad societal attention to a subject,
such as the mistreatment of black males by police officers, that the critical race theorists have been calling attention
to for many years, see, e.g., Angela Onwuachi-Willig, The Trauma of Awakening to Racism: Did the Tragic Killing
of George Floyd Result in Cultural Trauma for Whites?, 58 Houston L. Rev. 1 (2021).

74 See, e.g., Bell, supra note 71, at 899 (“The work is often disruptive because its commitment to anti-racism goes
well beyond civil rights, integration, affirmative action, and other liberal measures.”)
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educational services inferior to the level currently provided.”® An alternative critical race theory
perspective holds that it is the substandard level of educational services in the public schools
now that harms black children most, and that vouchers would improve their welfare by allowing
them to flee the public system.’®

Just as consequentialism can invade the processes of the deontologist, methodologies can invade
the processes of the perspectivist.”” A critical race theorist could use methods from economics to
address a question; for example, such as whether the minimum wage is socially beneficial or
helpful to black Americans.”® The result would be some hybrid of the methodological and
perspectivist approaches. It would apply the methodology but only in the service of reaching
conclusions acceptable to the perspective. Would the new hybrid approach itself constitute a
methodology or a perspective? Probably the crucial feature defining a perspective is that it walls
off some conclusions, and even consideration or analysis of some data — specifically those
conclusions or those data that are unacceptable or of no use to the perspective. To return to the
minimum wage example, suppose the application of economic analysis, along with data, resulted
in the conclusion that the minimum wage is beneficial to whites and harmful to blacks.” Under
the critical race theory perspective, the only part of the analysis that matters is that pertaining to
blacks. Under an anti-critical race theory perspective, the only part of the analysis that matters is
that pertaining to whites.

What is originalism, a perspective or a methodology? It is mostly a perspective.’’ The
originalist works from an experiential base, the historical record as he perceives it, and his
conclusion is fully determined by his perception of (or the perception he desires his reader to
have of) the experiential base. The perception is almost always narrowly teleological in nature,

75 Steven L. Nelson, Still Serving Two Masters: Evaluating the Conflict between School Choice and Desegregation
under the Lens of Critical Race Theory, 26 B.U. Pub. Int. L.J. 43 (2017).

76 Harry G. Hutchison, Liberal Hegemony - School Vouchers and the Future of the Race, 68 Missouri L. Rev.
(2003). An alternative critical race theory perspective holds that school choice would allow for the development of
schools with an African centered curriculum, see Williams, Timothy, 'School Choice Program Expansion: African
Centered Curriculum, Education, Thought, and Schools' (September 15, 2020), SSRN:
https://ssrn.com/abstract=3748928.

"7 For example, there is now a sub-discipline of feminist economics, with its own peer-review journal Feminist
Economics.

78 See, e.g., Harry Hutchison, Toward a Critical Race Reformist Conception of Minimum Wage Regimes:
Exploding the Power of Myth, Fantasy, and Hierarchy, 34 Harv. J. on Legis. 93 (1997) (combining economic
analysis with critical race theory to examine minimum wages).

7 This is not an implausible conclusion. Historically, some minimum wage regimes have been enacted to
disadvantage competition from minority workers, see Thomas Sowell, Basic Economics: A Common Sense Guide
to the Economy 389 (2011) (“Indeed, minimum wage laws were once advocated explicitly because of the likelihood
that such laws would reduce or eliminate the competition of particular minorities, whether they were Japanese in
Canada during the 1920s or blacks in the United States and South Africa during the same era.”)

80 There seems to be some agreement with this view within the originalist literature. See, e.g., Sachs, supra note 2,
at 779 (“To call originalism an “interpretive methodology” is something of a misnomer, as there’s no particular
method to follow: the theory picks out a destination, not a route.”).
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formed to support the position that the originalist analyst seeks to reach. Because of its
teleological nature it is in full a perspective, though typically not associated with any biologically
fixed or socially constructed group as in the case of feminist legal theory or critical race theory.
Where it is associated in a given moment with a political party, it has a group association, but
that group association is not necessarily stable.®! Moreover, the experiential base in the
originalist setting is vast — in the case of the U.S. Supreme Court, all of American and British
legal and political history — and to some degree unknowable to any individual.

One might offer, as a counterargument to this assessment, that originalists often reach different
conclusions in the same case, as in Dred Scott. However, the mere fact that two originalist
applications can reach opposing conclusions in the same legal controversy does not convert
originalism into a methodology. The methodologist applies the same analytical process and
reaches different conclusions as the underlying facts or assumptions change. The originalist
deliberately consults the elements of the experiential base that support his outlook and interprets
the historical record to the same effect. In Dred Scott, Taney and Curtis consult different
elements of the experiential base, and interpret common elements of the historical record
differently.

The methodologist more or less passively accepts the data given to him and applies the same
analytical process, as well as he can. The perspectivist, by contrast, actively interrogates the
experiential base, which is vast, for the elements that support his perspective. A perspectivist
with an opposing viewpoint will interrogate the experiential base to find the elements that
support his opposing perspective. Where the two find the same elements, they will interpret
them in opposing manners. Take for the example, the critical race theory perspective on the
minimum wage.®? Some perspectivists might focus on the beneficial effect to low-income
workers, and conclude from a race theory perspective that the minimum wage is socially
beneficial. A different perspectivist might focus on the disemployment effect, which typically
hurts blacks more than whites, and conclude that the minimum wage is harmful.

This difference between passivity and activism in the construction of a sample may seem
inconsistent with the general theory of originalism. Originalism is considered desirable as an
approach to interpreting the Constitution because it constrains judges. An originalist judge must
consult historical facts and cannot simply decide on the basis of his intellectual biases or
preferences, or his commitment to some theory of welfare. That definitely has a constraining
effect, as having to confront data has on any purely theoretical approach. Objective data allow
for the falsification of theories, and falsification excludes some theories from credibility or

81 On originalism and conservative politics, see, e.g., Keith E. Whittington, Is Originalism Too Conservative?, 34
Harvard J.L. & Public Policy 29 (2011); James E. Fleming, Are We All Originalists Now? I Hope Not!, 91 Texas
Law Review 1785 (2013).

82 See Hutchison, supra note 78.
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plausibility. However, the constraints imposed by originalism leave quite a lot of room for
judges to reach for the conclusions of their preferences. That is largely a result of the sampling
activism inherent in originalist analysis.

There is another theory that can be offered in support of originalism, beyond its tendency to
constrain judges from relying solely on their own theories of welfare. That theory is that the
Constitution already reflects a great deal of synthesized experience and judgment on optimal
systems of government. No other government that has ever existed has a body of analysis
underlying its creation that comes close to The Federalist Papers. Unless a judge can be sure
that he has designed a superior system of government, he should be extremely careful about
departing from what the Constitution provides. But this theory of originalism has almost nothing
to do with the problem of activism in interrogating the experiential base of an originalist
analysis. Sure, it is probably desirable that originalism constrains judges, because otherwise they
might replace an optimal system with a suboptimal system. A judge may be fully aware of this
risk, and yet sampling activism will still lead him to interpret the historical record in a manner
that supports the conclusions of his preferences.®’

4.1 Digression on Positive versus Normative Originalism

The question whether originalism is a perspective or a methodology might seem unimportant or
irrelevant in comparison to the question whether it is successful in the positive or normative
sense. The positive version of originalism holds that the intent of the framers explains what the
law is.®* The normative version holds that the intent of the framers tells us what the law should
be. If originalism is successful in either sense, one might argue that it shouldn’t matter whether
it is a perspective or a methodology. There are several objections to this argument.

First, the distinction between positive and normative originalism is difficult to maintain. The
originalist literature appears uniformly to attribute normatively attractive intentions and

83 The sampling activism problem has been noted by too many scholars to efficiently cite. For one fairly
representative example, see Andrew Koppelman, Phony Originalism and the Establishment Clause, 103
Northwestern University Law Review 727, 729 (2009) (“As others have noted, the “originalist” Justices are only
opportunistically originalist. When original meaning does not support the result they want to reach, they tend to
ignore it, making it difficult to take their professions of originalism seriously.”). For a recent reexamination of a
particular originalist project and critique of originalist methodology, see Jed Handelsman Shugerman, The
Indecisions of 1789: Inconstant Originalism and Strategic Ambiguity, 171 U. Penn. L. Rev. (forthcoming 2023).
Originalist theorists are aware of the sampling activism problem, and some have begun to propose methods of
addressing it, though their proposed methods are a long way off from testing or implementation, see, e.g., Lawrence
B. Solum, Originalist Methodology, 84 Univ. of Chicago L. Rev. 269 (2017).

8 See, e.g., William Baude, Is Originalism Our Law?, 115 Columbia Law Review 2349 (2015); Gary Lawson, On
Reading Recipes . . . and Constitutions, 85 Geo. L.J. 1823 (1997).
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objectives to the framers.®® Taney seems alone in providing a normatively unattractive positive-
originalist theory that the framers intended the Constitution to require racism in the operation of
government. Taney’s racist theory was ably refuted by Curtis, but it cannot be regarded as
thoroughly spurious. In addition, there may be some provisions of the Constitution that reflect
normatively undesirable intentions, such as the Second Amendment.®® Yet, no originalist, from
what I can see, has found it worthwhile or interesting to explain any provision of the Constitution
on the basis of some normatively unattractive principle in modern lights (for example, using
Taney’s racist theory). Hence, there is, in observed applications, virtually no distinction between
positive and normative originalism.

There is a deeper problem with the concept of normative originalism. A normative theory tells
us how the world should be, and explains why. But normative originalism merely says that the
world should be as the framers say it should be, without explaining why. If the Constitution
provides an objective in connection with some provision, as does the Patent Clause, explaining
that its purpose is to promote progress in the sciences and useful arts, then the document answers
the “why” question for everyone. However, if the Constitution provides no objective for a
particular provision, as is true of most of its provisions, then it falls to the originalist theorist to
find an objective. Once he finds an objective — such as “equality”®” or “the absence of castes”®
— then the discovered objective takes precedence and the actual intentions of the framers,
whatever they were, would seem to be irrelevant. Once this occurs, the originalist’s theory
becomes a theory based on the discovered objective, which is almost always normatively
attractive in modern lights. Why not apply Occam’s razor to cut out the ghostly middleman and
go directly to the normatively attractive objective?

Originalism may seem on firmer ground, even as a perspective, when used as a positive theory of
constitutional interpretation. Most positive theories, especially those based on methodologies,
have normative implications, but it is not necessary. The positive originalist would say that
originalism explains the law as it is, and therefore provides the best predictive base, whether
there are normatively attractive principles behind the originalist interpretation or not. The
trouble with this argument is that it seems to be false. Originalism does not appear to be
successful as a positive theory of the law. It often appears to provide equal support to both
majority and dissenting opinions.®® Whatever side wins today, in the sense of getting the most
votes on the court, is going to be originalist.

8 Bork, supra note 4; Steven G. Calabresi and Andrea Matthews, Originalism and Loving v. Virginia, 2012 BYU L.
Rev. 1393 (2012); Steven G. Calabresi. & Julia T. Rickert, Originalism and Sex Discrimination, 90 Texas L. Rev. 1
(2011).

8 Carol Anderson, The Second: Race and Guns in a Fatally Unequal America (2021) (racist objective of Second
Amendment).

87 Bork, supra note 4.

88 Calabresi and Matthews, supra note 85; Calabresi and Rickert, supra note 85.

% See, e.g., Posner on Scalia, supra note 3; Frank B. Cross, The Failed Promise of Originalism 170 (2013).
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4.2 Discounting Perspectives: Keeping Perspectives in Perspective

I have so far avoided making a value judgment on perspectives. Part of the value judgment I am
going to offer is implicit in what I have said so far. Perspectives are valuable, but they should be
kept in perspective. There are several reasons to discount perspectives.

First, as I noted earlier, perspectivist theories conflict with other perspectives, and sometimes
with theories from within the same perspective. These conflicts open the question how one
should choose when there is a conflict between perspectives. How and when should the
recommendations of one perspective be chosen over those of another? Suppose a critical race
theory perspective comes to a conclusion that is in opposition to that from a feminist
perspective? There must be some method of choosing among perspectives, or among conflicting
recommendations made from within the same perspective. In other words, you need a
methodology to choose among perspectives.

That problem of conflict in originalism is illustrated in a case I discussed earlier, Oil States,
where Justices Thomas and Gorsuch offered competing perspectives on the history of English
patent law. The difference turned on an unknowable element of the experiential base: how
frequently did government functionaries cancel already-issued patents in the 1700s in England,
and was the frequency sufficient that such cancellations could be deemed a notorious feature of
the English patent system? There is no way to competently choose between the opposing
originalist perspectives on the basis of the evidence presented by each justice. However, some
methodology could be employed to choose between them. Given the explicitly utilitarian aims
of the patent system, the methodology itself would naturally be utilitarian. There is no need here
to go into the analysis — and Gorsuch, to his credit, does offer utilitarian arguments in addition to
his originalist case.”’

Second, and closely related to the first point, why give preference to any particular perspective,
especially with respect to a legal document, such as the Constitution, designed to remain in force
indefinitely? The perspectives that claim some degree of importance today may be supplanted,
or at least partially displaced or modified, by other perspectives in the future. Now, of course, in
this respect originalism deserves to be distinguished from critical race theory or feminist legal
theory. Biologically or socially constructed perspective groups may be modified or displaced, in
terms of political power, due to demographic change, while originalism is a superficially neutral
perspective that is not connected to demography. A biologically or socially constructed

% Qil States, 138 S.Ct. at 1380-1386 (Gorsuch, J., dissenting). Specifically, Gorsuch notes the problem of rent
seeking in the patent system, and suggests that his interpretation minimizes rent seeking.
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perspective may, however, identify a flaw in the design of government that might otherwise go
unnoticed by the general society for a long time.”! A critical race theory perspective on the
Federal Bureau of Investigation, for example, would have identified the potential for abuse of
dissenters and political outsiders at the hands of the agency (for example, the treatment of Martin
Luther King) long before the recent series of events leading political conservatives to demand
reform of the agency. However, the flaw in the design of the FBI is the potential for abuse, a
flaw that has nothing to do with the perspective of the particular group (black dissenters, white
conservatives) that happens to fall victim to it at any time.

Similarly, originalism is more than just a perspective, in operation, because it also has a
constraining function on judges, though the constraining effect is weak.”> However, the question
remains, even with respect to originalism, why give preference to a perspective, viewed narrowly
on its own terms, that is, setting aside its potential beneficial externalities? Simply being
consistent with the historical record cannot be a persuasive basis for supporting an originalist
approach to the Constitution, unless it offers something more than mere fidelity to the past.
Being consistent with the past has never been a sound justification standing alone to support any
law, and never will be.”?

I am driven to the conclusion that a perspective is almost never a sufficient basis for any decision
on the Constitution, or perhaps any decision on the law. The perspective must be combined with
a methodology in order to justify giving it preference over other perspectives, or for finding the
perspective appealing as an approach to legal analysis. The same goes for originalism. As a
perspective it must be combined with some methodology that can justify privileging a particular
originalist argument over other originalist or non-originalist arguments

Return to the case of South Africa, and specifically Seidman’s thesis, which I find uncontestable,
that it would be strange to interpret the South African Constitution without consideration of the
history of apartheid. This suggests to me that originalism is a necessary component of any effort
to interpret a constitution. As time passes, the pull of originalism fades, but it remains an
important and necessary perspective. Of all of the perspectives one could adopt in interpreting a

%1 For example, one of the principle arguments under “feminist standpoint theory” is that it corrects the described
picture of society by the dominant group, see T. Bowell, Feminist Standpoint Theory, Internet Encyclopedia of
Philosophy, https://iep.utm.edu/fem-stan/#H4 (“Secondly, feminist standpoint theories’ normative weight is felt via
their commitment to the claim, developed by extension of the Marxist view of the epistemic status of the standpoint
of the proletariat, that some social locations, specifically marginalized locations, are epistemically superior in that
they afford hitherto unrecognized epistemic privilege, thereby correcting falsehoods and revealing previously
suppressed truths.”)

92 Cross, supra note 89.

% E.g., Oliver Wendell Holmes, Jr., The Path of the Law, 10 Harvard Law Review 457, 469 (1897) (“It is revolting
to have no better reason for a rule of law than that so it was laid down in the time of Henry IV. It is still more
revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from
blind imitation of the past.”)
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constitution, originalism appears to be the only one that merits the adjective “necessary”.
However, originalism is not a sufficient basis for rendering a sound conclusion on how the
Constitution should be interpreted.

5. Conclusion

Originalism should be understood as a policy that has costs and benefits. Its chief cost is its
tendency to generate official histories that are sometimes erroneous in important respects.
Official histories tend to preempt real or honest histories, have a speech constraining effect,
attract factionalist and manipulative authors, and generate socially harmful reliance theories.
Originalism’s chief benefit is that it provides a useful and perhaps necessary starting point for
analysis, and tends to constrain the range of theories judges consider, though the constraining
effect is weak. It may seem to bias decision-making toward conservatism, but the constraints
are, again, probably too weak to matter much in this regard.

More attention should be given to the spectacle of official histories authored by nine lawyers.
Surely, English historians must be amused by the run of U.S. Supreme Court official histories of
their country. Even to the casual observer, such as myself, the spectacle seems excessive.

But none of this should be taken as an argument for setting the dial at zero. The originalist
perspective is probably necessary in reaching a sound interpretation of a constitution, but it is not
sufficient. It is nothing more than a perspective. In order for the originalist perspective to offer a
justification for some contested interpretation, it must be combined with some methodology for
choosing one perspective over another.
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