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Abstract

In the present world, there has been a great amount of improvement in medical services through technology and
science. Developed methods and treatments are invented, and thousands of lives are also saved. Day by day, new doors
of innovation and inventions are being opened in this sector. But in spite of these developments, there is also a black
dot in that improvement which is adding to the health issues of the population, called "Medical Negligence". It's the
breach of “duty of care" standard on part of the medical personnel in charge, having liability to fulfil the standard and
eventually leading to the occurrence of "medical negligence ". The determination of liability in cases of “medical
negligence", is a complex one. In this regard, this paper opts to discuss the determination of the liability of the medical
personnel in question of medical negligence as well as the legal consequence of such medical negligence as violation of
basic human rights under International Human Rights Law.
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1. Introduction

The phrase that springs to mind while considering the critical problem of medical negligence is "Negligence." It simply
denotes carelessness in carrying out tasks or obligations, resulting in a breach of a duty that is obligated to be carried
out on the side of the individual or institution in question. "Negligence" is an important part of tort law, according to a
scholarly definition, when the term "negligence" is used in tort law, it typically denotes “more than mere carelessness[1].
Any action or omission by a doctor when a patient is under their care that deviates from accepted medical practice
norms and harms the patient is referred to as medical negligence[2]. It'sis a branch of tort law concerned with
professional negligence. Tort law is a branch of law that creates and offers remedies for civil wrongs that are separate
from contractual responsibilities or criminal wrongs [3]. In tort law, "negligence" is often described as conduct that falls
short of a standard; the most commonly used standard is that of a "reasonable person.” The legal fiction known as the
"reasonable person standard” was created in order for the law to have a reference point for the sort of rational action
that a person in the same situation would do, or not do, in order to protect another person from an unavoidably
damaging threat [4].

Medical negligence refers to the legal cause of action when a medical personnel or medical service proficient, through a
careless demonstration or oversight, strays from principles in their profession, subsequently making injury or passing
of a patient. When a patient comes to a doctor or medical personnel, then their relationship takes form of a contract
retaining the essential elements of tort [5].
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There are certain duties and obligations on the part of the doctor which have to be fulfilled and breach of which can lead
to a cause of action of medical negligence against the doctor or concerned medical personnel. For a wider concern, apart
from these tortuous liabilities, the concerned medical personnel has also the obligation to uphold the basic human rights
of the patients and medical negligence eventually give rise to breach of these rights which go beyond mere tortuous
liability breach and fall under the sphere of international human rights law. It's a clear violation of several fundamental
human rights by a professional group who are actually on duty to protect when emergency strikes and the health rights
are under threat [6].

This paper aims at discussing the duty of care standard which if not maintained by the personnel concerned gives rise
to medical negligence and liability. The objective of this study to detect the breach of certain human rights by medical
negligence, from a perspective from violation of International Human Rights Instruments. At the end of the discussion,
this paper presents some recommendations which can effectively improve the overall scenario of human rights in this
regard.

2. Materials and methods

The method of approach used in this study is normative and juridical approach. It’s also referred as doctrinal method of
research. This study is conducted taking into account the secondary sources such as existing legal documents,
International human rights conventions, scholarly articles and data published in different books and journals, different
organization reports and websites. This study has been conducted through studying various international legal
instruments in order to scrutinize the human rights and the concept of medical negligence and duty of care discussed
by different scholarly articles and ultimately finding out the human rights which are breached.

3. Result and discussion

3.1. Determination of liability in context of medical negligence

Clinical negligence is relied on the tortious principle of negligence as propounded by lord Atkin in 1932 instance of
Donoghue V. Stevenson[7]. Medical practice often entails a variety of actions that, if not managed competently, might
result in liabilities on the side of the medical practitioner [8]. These liabilities may arise in tortious claims and in some
other cases, may go beyond the realm of civil liabilities to criminal liabilities [8]. It comprises an act or omission by a
clinical professional which falls beneath the standard of care coming leading to injury or demise of the patient [9]. The
said case laid out an overall obligation to take reasonable care to stay away from predictable injury to another. Hence,
to lay out a case in negligence, it should be shown that a duty of care was owed; there had been a breach of that duty;
and that harm or injury was endured as an immediate consequence of a breach of the duty owed. It must be
demonstrated by the wounded patient that the physician was negligent in providing care and that this conduct of the
physician resulted in damage. In order to do so, four legal components must be established:

e A professional duty of care owed to the patient;

e Aviolation of that duty;

e Injury caused by the breach; and

e (Consequent damages(Supra note 4).

Inherent in doctor-patient relationship that is largely contractual is an implied term that the doctor will exercise
reasonable skill and care in the treatment of patients [10]. A duty of care is essentially suggested when a patient is
enrolled and being treated in a clinic. The view has been communicated that, care of clinical specialists should not to be
restricted exclusively to the patients under their immediate administration however to be stretched out to any
persistent whom they come across in their expert climate and thusly, a clinical professional owes the obligation to really
focus on each quiet found inside the clinic premises whether he is in the supervisory group of such persistent or not
[11].

Medical negligence is generally not considered to be a form of strict liability because it is a fault-based form of liability.
As a matter of principle, medical responsibility is predicated on the basis of fault of a health care professional [12].
However, in some cases, certain aspects of medical practice may be subject to strict liability[12].

For example, in some jurisdictions, product liability laws may apply to medical devices or drugs that cause harm to
patients, regardless of whether the manufacturer or healthcare provider was negligent. In such cases, the injured party
may not need to prove that the healthcare provider was negligent, but instead must prove that the product was defective
or unreasonably dangerous. Another example may be the liability of blood banks for the transmission of infectious
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diseases such as HIV or hepatitis through contaminated blood products. In some cases, blood banks may be held strictly
liable for such injuries, even if they followed all applicable safety protocols.

Overall, while medical negligence is not typically considered to be a form of strict liability, there may be certain
circumstances in which strict liability principles apply to certain aspects of medical practice. However, the specific legal
requirements and standards for establishing strict liability in these cases can vary depending on the jurisdiction and the
particular facts of the case.

3.2. Worldwide concerns of the criminal Liability of medical negligence:

There have been a lot of researches as to applying criminal liability on part of the medical personnel for medical
negligence. Foreign researchers from all over the world, notably Europe, focused more on the legal ramifications of
medical malpractice. For example, Italian experts are considering imposing criminal culpability solely for extreme
medical negligence [13]. Whereas Indian academics examine the concept of clinical negligence and the problem of
proportionate punishment for it on a regular basis[4]. The prosecution for clinical negligence has been a source of
widespread concern, however the criminal prosecution of medical service providers for clinical negligence is not
unusual under Taiwanese law [14]. After much research in this field, British academics are still looking for the
appropriate way to hold doctors accountable for medical malpractice while neither defending nor criticizing the current
system of gross medical negligence: “there is no underlying reason why culpable gross negligence causing serious harm
should not also be subject to criminal sanction” [15]. Other nations have also given this subject careful consideration:
in Germany, at least two researchers have produced dissertations on it ;Theresa Riegger [16] and Marc Stauch [17]
have conducted studies in this field, and Slovenia [18] and Japan [19] frequently use the results of these studies. For
instance, in Canada, the topic of criminal medical negligence is examined by experts other than lawyers [20]. Such cases
are discussed in the public media in Lithuania [21]. In Indonesia, According to the equality principle before the law, any
doctor who commits an illegal or negligent conduct may face criminal punishment [22]. The criminal conduct, however,
may not be sufficient to decide whether the physician is legally culpable. The act should be performed with the aim to
damage or injure the sufferer. Criminal law is used by Indonesian courts to resolve issues relating to medical negligence.
The approach has helped to ensure that doctors are held accountable for their actions, but it has also caused dread
among medical professionals(22].

3.3. Medical negligence giving rise to violation of international human rights law:

Medical negligence is an issue of serious human rights concern that straightforwardly affects right to life and right to
health and right to proper medical services. Liability for clinical mistake or negligence may likewise truly emerge as a
breach of a patient's fundamental human rights. The relevant basic human rights of a patient should be borne as a main
priority and securely protected, in course of the medical treatment and therapy by clinical experts. The patient's
independence ought to likewise not be ignored by the doctors. The right of the patient to make final and conclusive
decision about his medical care is very much perceived under the principle of patient's autonomy and also cherished in
the fundamental human rights of people [23,24,25]

The right to individual freedom and self-determination may likewise be suggested in a few clinical cases to brace
autonomy. The utilization of a right-based way to deal with manage issues in clinical practice isn't to "look for someone
else to take the blame" or to punish erring people but primarily to form a basis, essentially to frame a reason for
responsibility with respect to government and medical services suppliers in the arrangement of medical care
administrations to residents. This will bring about protected, useful and compelling medical services frameworks [26]
The right to health has been generally deciphered to include the right to make choices for issues relating to one's health
freely and to approach data on one's medical problems and accessible medical treatment [27].

Inability to give data on all suitable treatment choices may in this manner lead to liability to negligence and breach of
the patients' right to health. An obligation is owed by the clinical expert to inform a patient for instance regarding the
new information on hazard of products that could be harmful [28]. The right to protection has been held by the courts
to incorporate the right of an experienced grown-up to reject treatment that might draw out his life despite the fact that
such refusal might appear to be impulsive, silly or unwise to other people [29].

3.4. Violation of International Human Rights Instruments as a legal consequence of clinical negligence:

Medical negligence as it violates different human rights existing out of the radius of contractual or tortuous liability; it
violates several International Human Rights Law Instruments including Universal Declaration of Human Rights, ICCPR,
ICESCR and others. Medical negligence can violate several international human rights instruments in different ways.
They can be mentioned as follows:
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3.4.1. Right to life

The right to life is recognized by several international human rights instruments, including the Universal Declaration of
Human Rights (article 3) [30] and the International Covenant on Civil and Political Rights (article 6)[31]. Medical
negligence can violate this right if it results in the death of a patient who would have otherwise survived if proper
medical care had been provided.

3.4.2. Right to health

The right to health is recognized by the International Covenant on Economic, Social and Cultural Rights (article 12)[25].
Medical negligence can violate this right if it results in the denial of necessary medical treatment or care to a patient,
leading to avoidable illness or suffering. Medical negligence is an evident infringement of the right to health by a
professional group that is supposed to safeguard when an emergency occurs and health rights are threatened[6].

3.4.3. Right to be free from torture or cruel, inhuman, or degrading treatment

The prohibition against torture and other forms of ill-treatment is recognized by several international human rights
instruments, including the Universal Declaration of Human Rights and the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (article 35) [32]. Medical negligence can violate this right if it causes
a patient to suffer unnecessarily or leads to permanent disability or disfigurement.

3.4.4. Right to information

The right to information is recognized by several international human rights instruments, including the International
Covenant on Civil and Political Rights. And the United Nation Convention on the Rights of the Child (article 17) [33].
Medical negligence can violate this right if healthcare providers fail to provide patients with adequate information about
their medical condition, treatment options, and potential risks and benefits of different courses of action.

3.4.5. Right to an effective remedy

The right to an effective remedy is recognized by several international human rights instruments, including the
International Covenant on Civil and Political Rights (article 2) [31]. and the Universal Declaration of Human Rights
(article 13)[30].0ther instruments similarly require that effective remedies be available[34]. Medical negligence can
violate this right if patients are denied access to justice or redress for harms suffered as a result of medical malpractice.

3.4.6. Right to self-determination

Both the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social, and
Cultural Rights include the right to self-determination in article 1 [35]. Article 3 of the Declaration on the Rights of
Indigenous Peoples also includes this right [35]. Medical negligence can violate the right to self-determination by
denying patients the right to make informed decisions about their own medical treatment, coercing patients into
accepting medical treatment, failing to respect patients' cultural, religious, and personal values, and violating patients'
privacy and confidentiality.

3.4.7. Right to privacy

As stated in Article 12 of the Universal Declaration of Human Rights[30], no one shall be subjected to arbitrary or
unlawful interference with his or her right to private, family, home, or communication, nor to unlawful attacks on his or
her honor or character and Article 17 of the International Covenant on Civil and Political Rights [31]. Medical negligence
can violate right to privacy if through this the privacy of the patient is not respected and uphold. It can violate the right
to privacy by disclosing confidential medical information, invading a patient's personal space without their consent,
engaging in inappropriate surveillance, and failing to implement adequate data security measures.

3.4.8. Principle of autonomy

In medical practice, autonomy is typically seen as the ability of capable adults to make their own educated decisions on
their own medical care [36] .The principle of respecting patient autonomy is perhaps the one in medical ethics that
receives the least attention. Respect for the informed decisions made by adult patients is also the cornerstone of medical
regulation. Medical negligence can violate the principle of autonomy by failing to obtain informed consent, coercing or
manipulating patients, failing to respect patient preferences, and failing to provide adequate information.

In summary, medical negligence can violate several international human rights instruments by depriving patients of
their right to life, health, freedom from torture or ill-treatment, information, effective remedies and others.
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Recommendations

Human rights are the rights that are guaranteed by international instruments and have to be upheld always. If violations
are taking place, it’s the responsibility of the authority concerned to take immediate and essential steps to stop the
violation and to ensure the fundamental human rights. After all these discussion, this paper presents the following
recommendations:

e Enactment of strong uniform legislations, which would codify all the scattered laws regarding medical
negligence and complement the existing legal framework in this regard in the states.

e Strengthening the legal system and establishing a more effective and active administration of providing
healthcare and health service. Obligating the administration for accountability of their acts.

e Increasing responsibility and accountability of the medical professionals on their behalf and maintaining the
standard of care, not becoming reckless.

e Providing the patients with the latest healthcare treatment based on the present procedure as far as possible
to minimize the loss of life and health. For serving this purpose, making health care products and services
accessible for all citizens.

4. Conclusion

Medical negligence is defined as the failure of medical practitioners or doctors to provide adequate care and to
implement appropriate safeguards or procedures, leading in a breach of their duty that harms patients. It arises as a
result of patients receiving ineffective, inept, or negligent care. Every medical practitioner or doctor has a duty of care
to their patients, and when they break this duty of care, it causes harm to the patients and provides the patients the
right to sue for negligence. Medical carelessness is punishable by civil responsibility, criminal culpability, and
disciplinary punishment. When an incident of medical negligence takes place, it not only violates the constitutional
rights recognized by the states, not only breaches the tortuous and contractual liabilities but also in the very first
instance, violates the Human rights. Therefore, the incidents of medical negligence go beyond to the international level
crossing the boundary of national legislation. A lot of people die just because of lack of professionalism and care when
between death and life there remains the noble profession of medical science. It takes a great toll over the life of the
individuals who trust the proficiency of the medical personnel after the Almighty. In such situation, it’s the physicians
who have the liability to do Justice to the Hippocratic Oath they take to serve the mankind. There may not be
accountability in the system, but if the accountability in own conscience is gone, that's a threat to the society. Thusly,
the awful chain needs to be cut off from a specific point, and that is responsibility. A more noteworthy sense of
responsibility, won't just energize public trust upon medical profession, but also eventually improve the overall
situation of health care services all over the world.

Compliance with ethical standards

Acknowledgments

My special thanks to Afroza Perveen Rubina for all her guidance and support.

Disclosure of conflict of interest

Hereby, all the authors declare no conflicts of interest.

References

[1]  Goldberg, and B. Zipursky. “The fraud-on-the-market tort,” SSRN Electronic Journal [Preprint]. (2013) Available
at: https://doi.org/10.2139/ssrn.2346315..

[2] Medical malpractice attorneys - Maryland (no date) Potter Burnett Law. Available at:
https://www.potterburnettlaw.com/medical-malpractice/ (Accessed: April 13, 2023). /.

[3] Edward White. Tort law in America: An intellectual history. New York: Oxford University Press. 1980. pp. XVI,
283. The American Historical Review [Preprint]. Available at: https://doi.org/10.1086 /ahr/85.5.1253

[4] S. Bal. “An introduction to medical malpractice in the United States,” Clinical Orthopedics &amp; Related
Research, 467(2) (2009) pp. 339-347. Available at: https://doi.org/10.1007/s11999-008-0636-2.

48


https://doi.org/10.1086/ahr/85.5.1253

[10]
[11]

[12]

[13]

[14]

[15]

[16]

[17]

[18]

[19]

[20]
[21]

[22]

[23]

[24]

[25]

World Journal of Advanced Research and Reviews, 2023, 18(02), 044-050

M. Pandit. And S. Pandit, “Medical negligence: Coverage of the profession, duties, ethics, case law, and Enlightened
Defense - a legal perspective,” Indian Journal of Urology, vol. 25, no. 3, 2009: p. pp. 372-378.
https://doi.org/10.4103/0970-1591.56206

Khandakar Kohinur Akter “A Contextual Analysis of the Medical Negligence in Bangladesh: Laws and Practices.”
Northern University Journal of Law 4 (2015): 67-81. https://doi.org/10.3329/nujl.v4i0.25942

Lords L. Donoghue V Stevenson. (1932) AC, 562

Oludamilola Adebola, and O. Ademola Adejumo. “Legal Perspectives on Liability for Medical Negligence and
Malpractices in Nigeria.” Pan African Medical Journal 35 (2020).
https://doi.org/10.11604/pam].2020.35.44.16651

Chukwuneke, “Medical Incidents in Developing Countries: A Few Case Studies from Nigeria.” Nigerian Journal of
Clinical Practice. 18, no. (7) (2015): 20. https://doi.org/10.4103/1119-3077.170821)

Emir ,Medical Law and Ethics in Nigeria-1st Edition, Nigeria. Malthouse Press Limited; 2012).

Bryden, Daniele, and I.Storey. “Duty of Care and Medical Negligence.” Continuing Education in Anesthesia Critical
Care &amp; Pain 11(4) (2011): 124-27. https://doi.org/10.1093 /bjaceaccp/mkr016

Niksi¢, Sasa. “Understanding Medical Liability.” Springer Berlin Heidelberg, January 1, 1970.
https://link.springer.com/10.1007%2F978-3-642-32338-6_53

Voultsos, M. Casini, G. Ricci, V. Tambone, E. Midolo, and A.G. Spagnolo. “A Proposal for Limited Criminal Liability
in High-Accuracy Endoscopic Sinus Surgery.” Acta Otorhinolaryngologica Italica 37(1) (2017): 65-71.
https://doi.org/10.14639/0392-100x-1292

Huang, Hui-Man, Fan-Ko Sun, and Ya- Fen Lien. “Nurse Practitioners, Medical Negligence and Crime: A Case
Study.” Clinical Nursing Studies. 3(4) (2015). https://doi.org/10.5430/cns.v3n4p21

Robson, ]. Maskill , &W.Brookbanks, “ Doctors Are Aggrieved—Should They Be? Gross Negligence Manslaughter
and the Culpable Doctor”. The Journal of Criminal Law, 84(4), (2020) 312-340.
https://doi.org/10.1177/0022018320946498.

Theresa Riegger, Die historische Entwicklung der Arzthaftung, Dissertation (Der Juristischen Fakultit der
Universitat Regensburg, 2007

Mack Stauch, The Law of Medical Negligence in England and Germany : A Comparative Analysis. Oxford: Hart
Publishing, 2008. https://doi.org/10.5040/9781472560315Niksi¢, SaSa. Understanding Medical Liability.
Springer Berlin Heidelberg, January 1, 1970. https://link.springer.com/10.1007%2F978-3-642-32338-6_53.

Sepec Miha, Medical Error - Should it be a Criminal Offence? Medicine, Law & Society Vol. 11(1) (2018) // DOI
https://doi.org/10.18690/2463-7955.11.1.47-66; Ovcak, Maja Kos and -Penko, Ana BozZi¢, Dilemmas in Cases of
Tort Law Relating to Liability for a Medical Error (Part 2), Odvetniska zbornica Slovenije 84(1) (2018)

N.Higuchi Should Medical Errors Be Judged by the Criminal Court? Japan Medical Association Journal 55(2)
(2012).

McDonald, The criminalization of medical mistakes in Canada: a review, Health Law Journal 16 (2008).

Glauser, Should medical errors ever be considered criminal offences? CMA] 190 (2018) (p-518- 519) // DOI
10.1503/cmaj.109-5588

T. Eddy, PROFESSIONAL DOCTOR MISTAKES AND VERDICTS JUDGE: DILEMMA IN MEDICAL SERVICES IN
INDONESIA, International Journal of Innovation, Creativity and Change, ISSN: 2201-1315/E-ISSN: 2201-1323

Entwistle, A. Nstacy M. Carter, Alan Cribb, and Kirsten McCaffery. “Supporting Patient Autonomy: The Importance
of Clinician-Patient Relationships.” Journal of General Internal Medicine 25 (7) (2010): (p-741-745).
https://doi.org/10.1007 /s11606-010-1292-2.

United Nations High Commissioner for Refugees. “International Covenant on Civil and Political Rights.” Refworld.
Accessed March 15, 2023. https://www.refworld.org/docid/3ae6b3aa0.html.

“International Covenant on Economic, Social and Cultural Rights.” OHCHR. Accessed March 27, 2023.
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-
and-cultural-rights.

49


https://doi.org/10.4103/0970-1591.56206
https://doi.org/10.3329/nujl.v4i0.25942
https://doi.org/10.11604/pamj.2020.35.44.16651
https://doi.org/10.4103/1119-3077.170821
https://doi.org/10.1093/bjaceaccp/mkr016
https://doi.org/10.14639/0392-100x-1292
https://doi.org/10.5430/cns.v3n4p21
https://doi.org/10.1007/s11606-010-1292-2
https://www.refworld.org/docid/3ae6b3aa0.html

[26]

[27]

[28]

[29]

[30]

[31]

[32]

[33]

[34]

[35]

[36]

[37]

World Journal of Advanced Research and Reviews, 2023, 18(02), 044-050

L.P. Freedman, “Human Rights, Constructive Accountability and Maternal Mortality in the Dominican Republic:
A Commentary.” International Journal of Gynecology &amp; Obstetrics 82, (1) (2003): (P-111-114).
https://doi.org/10.1016/s0020-7292 (03)00147-4...

United Nations Human Rights office of the High commissioner CESCR General Comment No. 14: The Right to the
Highest Attainable Standard of Health (Art. 12).

Newman V. Secretary of State for Health. (1997) 54 BMLR, 85. N.Higuchi Should Medical Errors Be Judged by the
Criminal Court? Japan Medical Association Journal 55(2) (2012).

Re-Yetter (1973) 62 Pa D & C2d 619; Sideway v. Board of Governors Bethlehem royal hospital (1985) 1 All ER.
645).

“Universal Declaration of Human Rights.” OHCHR. Accessed March 15, 2023.
https://www.ohchr.org/en/universal-declaration-of-human-rights.

“International Standards.” OHCHR. Accessed March 15, 2023.
https://www.ohchr.org/en/development/international-standards....

“Right to Freedom from Torture and Other Cruel, Inhuman or Degrading ..” Accessed March 15, 2023.
https://www.askbd.org/ask/right-freedom-torture/

“Convention on the Rights of the Child” OHCHR. Accessed March 15, 2023.
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-child

CAT Article 14; CEDAW article 2; CERD Article 6; and implicitly required in CRPD Article 4)

Ltd, All Answers. “The Concept of Self-Determination in Internatlonal Law.” Law Teacher. Law Teacher ]uly 27,

moral-and- 18231 right- 1nternat10nal law-essay.php

The BMA. “Autonomy or Self-Determination as a Medical Student - Ethics Toolkit for Medical Students - BMA.”
The British Medical Association is the trade union and professional body for doctors in the UK. Accessed March
27, 2023. https://www.bma.org.uk/advice-and-support/ethics/medical-students/ethics-toolkit-for-medical-
students/autonomy-or-self-
determination#:~:text=In%20medical%20practice%2C%20autonomy%20is,investigation%200r%20treatmen
t%20takes%?20place..

Human Rights. World Health Organization. World Health Organization. Accessed March 15, 2023.
https://www.who.int/news-room/fact-sheets/detail/human-rights-and-
health#:~:text=The%20WHO0%Z20Constitution%20(1946)%20envisages,acceptable%2C%20and%20affordabl
€%?20health%?20care..

50


https://www.lawteacher.net/free-law-essays/international-law/the-right-of-self-determination-is-a-moral-and-legal-right-international-law-essay.php
https://www.lawteacher.net/free-law-essays/international-law/the-right-of-self-determination-is-a-moral-and-legal-right-international-law-essay.php

