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DKLAHOMA'S RED RIVER BOUNDARY:
UNDER U. 8. SUPREME OOURT DECISION IN 1927

By Bunyan Hadiey Andrew*

A judicial settlement of the twin isstes of what "t comtiluty
the. Rell River and tha pasition on af the porthern. bounda
Texes along s ion of Dklabomg 1o
stalehood. The position teken by the 'Unltad Stales Suprome
Court on thass issuse in 1636 stood as mio mean herilage, af the
nannl.ufninlmhsul:mqmnl Oklehoma was able i
n_her v, o agairat Teuas, andy aite: prolonged
Tiaakion. Tn the paccom, obe fofled to eatablish: ber <liim 1o
camplete awnership of the Tiver bed where the Bed River fonm
the Didshorn- Texas boundaty. The United States micceeded i
etuinicg emnarship. of the soithett, halt of the river Ded.

When the 1819 treaty with Spain designaled the aouther
boundury Line of the United Statcs a following, in pert, the Red
River westwiard to the one-hundredth meridian,' it was rat known
1hat the Red River divides into a north and a south branch east of
the onelundredth meridien An act of the Texts Congrem,
Decermber 19, 1636, defined the northem Limits af this new
Tepublic a3 “the boundary line ag defined in the Lreaty Detween
e United Suttes uod Spaincs? Da March 1, 1645, the Uniled
that Texas tight be erected into & atate
iy nior, “msbject o the sdjuctment of hia govemment of
all questions of boundary that may arise with other gover
ments. . . . *» On the following December 35, 1843, Tetss became
a atate with "the territory properly included within and rightfully
dbelonging ta the Republic of Texas.”™

A jaint United Btates Texns commission was sl up in 183
ta Eurvey the Texan houndary. The two commimsioners who were
wppointed to do thin mrvey could nat agree an to which of 0%
two branches of (he Red Hiver is the main branch. The United
Slates commissioner mainigined that the Santh {Prairie Dot}

Hedity Anarew 1 Professer ot Rilory {n Tlnots 0
yan Unlnmn.y “Blacaringien, his_doctaral
suon at tie Toleeriity of I:llunmh Gnder wne lnte Erederich
et on the aubjeet. of IRivers as Intersiale Boundacies in U
Dhited sum ¢ Ohly ATLEEIPR LD o Lhe Ume (1945) af the camplelof
Of Bl otafly thak Bar, been mac ta deal with the whole general AUbK=L
D, Azdniw B the aullar of publlshied axtlel el 1 reoent peare on o7
Intermtals river bouederies—Ed cie
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Okighema'a Red River Loundorn, 1527 Y

in the main alream, and in 1851 so reported lo the General
Lond Office.? Texas, meamwhile, holding aut for the North Fork,
poaued 0 Act, February 8, 1830, declaring fha territory

m“,.,mmdmum Tarka 1o be & county of Texs, and ramed

An act of Cangress, February 24, 1679, which named Greer
County B8 ore of the qeverat ounties included n the northern

J.wmm diserd of Tem created by this act? was interpre
by Texis 1= gving fedoral sanction to Temas: furlsdiction [n Groer
County. The Ui sum never conceded this, however. And
geapite former a control ouer Greet County, Tams

o of
.,.... aulhnr!ud Moy 2, 1892, o commimion fo werk with

of the Uniled Statos 1o delermine whether North
Fork or Prairie Dog Fork “ia the true Red River dosignated in
s treaty (of 1818) "% Comgroms matchod this act on January
21, 1885, and the joint commission met at Galveston in February,
165 bl tll no sgememont could be rnched (o

Becognizing U seriousend of the situstion, Prasident Cleve.
land in npmclamatlm on. Deceriser 30, 1387, mazmed all pareora,
including Cireer County officers, againat selling ar digpesing o
on.rym( ta exercise autharily over any Greer County lands, uld
nst purchaning eny part of anid territory from any persan
of periers whatever,” sings (he Htle and juriediction of Greer
Caunty wag vested in the United Statea.!!

Tnasmuch aa the matter rempined unpettled when Congres
organized Ckishoma Temilory, May 2, 1890, which mas con-
tiguoun territory o thal of Texne along the disputed line, Creer
County was exceplod unt it thle could be adjudicated. At the
ame time Congresa authorized and directed the Attorney General
o slart & nu [y aqlnly againat Texan in the Supreme Court to

{1y T2, Tiret pet of the Supreme Court'e decision in the case of
Ui Staten 5 Toras was sendenod Fubeuary 29, 1892, 1 Texan
4 demurred, s that the question was political and not
determination; that the United States was
ipelomt. ia l:nn‘ uuit ayainst one of ik component parts for
PCUvery of @ right mutuslly owned; and that the mmplnlmu
st of sotion was legal inslesd of equitahle, snywey, and
_—
Wy
S Cammel, Tne Lauis of Temas, Vel TV, pp. 1500-1341,
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Tore, the Bupreme Court as a court of equity lacked jurisdi,

nnlllln‘lh)hemudunm)lmzqmly "

geinian of the court overled Texa's dimurree
.ndmmummumm.m “for the interposilicn of & wur

equity " However, - Chiet Justice Foller ond Mr. Justigs
e disaented, being of the opinion “that this coce in ngt
witnin he original MRsdicion of foe eout.

Alter this jurisdictional que-uw- had been determined, ihe

cane was argued in Dctober, 1895, and decided March 16, 1696,
In an opinion af the Supreme Caun of March 14, 1620, Mr. Chier
Justics Mershall had mid, “whore a river is 8 boundary betwsen
states, it ia the main, the permanent river, which conatilutea that

37 The court (1896} beld that fe Prairie Dog Tomm
Fork, or Seuth Fork, constitutes the main branch of the Fod River,
that Greer Counly was not and never had been 8 purt of Teris;
that Gresr County was subject to the jurisdiction of the Umud
States only. and tst the incluskon of this counly smon

theo ramed by the ael of 1375 for the nerihers judicia diy.
ety of Taias did'rat gt the tight of Teas to that Territory,
“The controlling farior in the decision was not purely geographical,
but Tather the faet that the south fork secmed ot pearly fo
snavet o I description of the upper Red River as given on the
ealy Melish map, This wes far the 1819 treaty
line, which the murlmmdmdubu Fart of the irealy. '*

Greer County was established as “Greer Counly of Okla-
homa* by act. of Congress Mey 4, 1B,

The Supreme Courl, after having niled in 1896 that the
south instead of the north branch of Red Rivar wae intended a8
the line of 1419, end therefore must be accepted by Tetas oo MT
northern boundary in this srea, specilied by decree ¢ northertt
Docrdory ot Towaa “alang the wasth barte. voth of Fed BITEr
and of the .. . South Fork of Red River uptil nuch line meets e
100 memllln of longitude.” * Oklahoma, upon admissiot
statehood, acquired a lnuthem boundary along the Red Fiver
cobarminous with Texas.

The exact location af the koundary Jine following the Red
lllllUE wm
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River wad Tt an lusue in 1896, and the court’s designation of a
Lank boundary wen apparently dictum. Tris wan put 1o o tesk
bine pweiticth cenfury in the most complicated of all Tiver
tpundary controversies which have come ¢ beors the Supreme
U.,."p—lhe case of Dklahorma b, Texas,

The discovery of oil in 191B-19 along Red River and under
the bed of 'the rroet iaclL, made: the cnact loation of the bounr
Gary # SiENIGEANL quction for property ownets who beld titles
under the United Stales, Texas, or Oklshoma, and for the slates,
whether from the standpoint of ownership in the dver bed or

from that of taxation. 21 Oklshoma would naturslly want to es-
Lablish the boundary a~ designated by the Supreme Court in 1896,
and b establieh ownership of the tiver bed for Oklahoma. She
brought suit aguinel Tezas for this purpose. Bt the United States
md an interett in the bed of Red River, and asked lo intervens
the case. An order of the court, April I, 1920, granted the
Uited Stetes the tight fo intervene. The ordar als appainted a
receiver 1o tke charge of the disputed ares, and to eupervise all
ol production here, pending settlement, of the e e Froceeds
were to bé in the hands of the seceiver untl the titles % claimants
could be determined by the court, *

Againet the court decree of 1896, and the claim of Dhlahoma
to the south bank, Texaq argued that the part of the decree fixing
the muih bank had been purely diccum: and, anywey, a1 proper
omstruction of the treaty of 1819 fixed tha boundary along the
middle of the main channel of Red River. 13

The trealy of 1812 with Spain had been used a2 a basis for
the court's decision in 1896—bath aa to the branch and tha bank
of the Red River boundary. This docoment is egain invaked and
inferpreted. The court held, April 11, 1921, that it had praperly
interpreted. fhia treaty in 1396, The line Inlended in 1818 fol-
\owed not emly the bank cf the Sabina River but alse that of the
Red becaise, according to much evidence, both rivers wers Yo
&rved (o the United Slates. Whle the question. of a bank or mid-
xnklba\mda hed not been o direct isgue in the formee muit,
e tauct held that it had been neceasary to deline this boundary
_n:rd!r to dearribe the lecritory to which Lhe United States wne

blishing her right in 1896, And if a construction of Atlicle ITT
™ the treaty of 1819 put the boundary between Greer County
_‘:n at the south bank, it necemmrity applied o the entire

o Guyraiah Bowoun, <dn Aterkan Boundory Degute Decicon of

q,“ SUiome Cont ot thy TANOE Slaber Texes-

vl ‘:wmu—y" The Geogropiisal Revlew, 13 {How Fovk, April,
N 8. pp 2wz
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course of the Red River boundary. The mlﬁzr wag 78 Judicay
The decrse of 1896 was conclusive and final. *

A decres was entered on June 1, 1821, dedlrmg the boundar,
to be “along the south bank of Red River.” But the sme decray
nhat ol

b‘“]‘hwuu

o
A commissioner was appainted 1o ke {uru:er maen!i
and prosent  the souri for the e of cither ety in the ol
and the cant: was et down for subsequent hasring. 7

A d:clnon un whal wnallmner] the boundary, ather than the

ot reached until danusry 15,
g H.vin; hoard und corwideredl the argumenls Dresented, the
court htates:

e hold that e bank Intended by e tréity provislen ls the
water-maahed and rikie permanent, vicowtien of Sty o e
mhich separmies.

ars Iefh doy for monibs al g tme: and we exelie th

hich have the charscieritits of rolatively Tasl Jind Wi wsikll &%
govered by upiand gramen yuel vegetalion, although temporarlly over-
Flamead I ExCeprionds intianis whcn the iver tn ot fiood,

boundary was 16 ba established according to

tion ul hank and bed But the court ala attempted to apply the
doctrines of erasion-aceretion and avulsion to the boundary, de
epita tha difficulties arising (rom the many previous changes and
enticipated future chunsw in all paris of the river, Avulsions ot
the river since 1921, the date that the trealy of 1819 heoime
effective, would be recagnized if U fucle cancerning such chang®®
could be eatablished. ¥

In most instances cur interstate river beundaries wore e
fined without: reference to the changepblencas of rivers. And 1
firat case in which the doctrines of accretion and avulaion are defi-
nitzly stated and applied in determining 3 rmrhounﬂ-ry ‘ueh""‘
stales is that of Nebraska v. Jowa, deckded on A
Applying the docizine of accretion to the changing Mlmonr! R;I":‘

boundary betwesn Nebraska and Tows, the oourt held that.
boundary a varying line, so far an effected by . . . ShaEE
of diminution. nhd sceretion fn the tere wadhing of fhe ¥

48 T 6, oo A0,
128¢ 0,8, pp, K03-810,
. P, 006840,



Didahoma’s Red Rier Roundgry, 1977 =1

n!ﬁ* " 17 Ty canbsat 1 the rule of accretion the court
\atned that “where & stream, which is & boundary, from ony
lndﬂmlyabnndmlunhimﬂmehamhi uth

d_,.,, of cxannel works nc changs of

O Fapid change of channel is termed, in T S, st

In the mse of Oklakonia v. Texan ench party ralied heavily
wpan ]cienljﬁﬁ tindinga and testimony. Never before was such
o aray ol seientific experia—physiographic, geologic, agrologic,
and many other brands—lined up by opposing counsels, I* Many
theories were advanced by the eciontiste, bl fow catied mich
eight aa the scientlfic many for ona counsel was usally
ontradiciory Lo the ecientilic lestimony of the opposing counsel.

To illustrate, scientists for Oklshoma and the United Statey
Taimed thal in the aren f the Tig Bend, the fiver channel had
once followed close to the Texes biuils, and had shifted north by
avlsion. Asd whils no dacusentaty proo! tould be offered, and
the date of the evulaion was uncertain, a physicgraphic study ot
the surtase land and woil sections mede these experty cectain that
an avulsion had cocurred since 1819, On the oiher hind, Tenss
Eclentists weve just #@ sure that the river had followed il course
arouid the Big Bend for more than # century, tegatdiess of how
3t got there in the fizst place. No wonder the court thought thia
Mientific testimony “eapentinlly apeculative and not a proper

e for judpment” So the boundary wes placed ot the cut

sirength of docurentary evidence and pecsonal testimony of eye-
Withexmes, rather than on stientific evidence.

A decree ardering the general couree of the \soundm and
Ppointing commissioners o locate and mark the position in the
disputed arca was cntored Manch 12, 1928, While the Surisdiction
Texag was limlled to the souther “culbank” of Red River,

the dectea esiablished the fact, alsa on Ehe basia of the 1813
"-w {hat e Iahubitants of Texas have ‘i right of zenaonabie

o the waters of the river along the state boundary, much
f‘_:"_“z!lhleﬂmmhmdnl}nmmalnllm;mnnﬂh\m

gy
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,‘,‘;“! H szuuu H. €. Tharp, and R. T. BIL, investipations on the
[ %7 made in Connection wilh the OkiAoma-Tazas Boundary Sults
o Téxan Boll, No. T, huly 15, 1), pp. 18-20
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the same for benoficial purpsses. . . 31 The repott of the sy
migsioners which described the boundaty 28 surveyad and marlgy
by “wooden pasta called ‘witness posts * was conlirmed. Juns
1524.72 Howaver, the commissionecs continued their work g
other parts of the boundazy unlil porfions of £ line all the way
from the one hundiedth meridion 0 the e4stem boundary of
Oklshoma hed been marked, Various reports were filed and roq.
firmed. The commimsioners' final repart wan filed Merch 24, 1927
and confirmed by the court on April 25,93 "

The boundary mtablished along the southern cut-bank do
rived Texas, und those holding land titlea under Texas, of 4]
Droperty rights in the bed of FRed Hiver. In the struggle for con
Fral of e oil-producing areas along (he river, Texas and property
Rolders in (his Atate could shate in only 0 much 88 was Jocated
south of this cutbank line. It would mot be in order to discum
here the long and complicated process by which conflicting claima
ta property along the Red River boundsry were adjusted. But 4
geneml statement on this subject ia necessary in order to ghow
how the United Statey emerged 23 a property holder in the area,

The ry a8 decided upan by the court placed the enlire
river, where it forma the Oklahoma-Texas boundary, within the
Timita of Oklahoma, Theretare, Oklahoma claimed complete own-
ership of the entire river bed, In suppert of ihis claim it wes
contended that Red River 8 navigatle; that the constitulional
rule of the equality of stales gave to cach new siate fhe owmer
ship of woil beneath tha ble walers withis ita Boundaries,
since much vemership existed in each of the original siate; and.
therefare, when Oklahomn became a_state in 1907, the title lo
the bed of the river passed from the United Ststes lo this stals.
Alter much congideration had been given to the nature of the Red
River, the court conciuded Lhat 14
No pait of the rivol wlUn Oklshema L REVIgabie and theretsee
- .- ¥he Lile to the bed tid not pass ta (he Glale on s sdmbalon 0t
- 1t the BLote Tis a lamful dalm 1o any phst of the bed. It B
orly euch as may be Incidental §o ila semenip of rparlan lands oo ¢
Boctherly bank, Amd and liceriacts of (Be Stals.

"Too, the court held thet nerth shore Tiparien owners: in-
cluding Oklahams, owned the bed of the Tiver only o the media®
tine between the northern and southern eut-banks, In L3E7, tert
had Been created for the Kiowa, Comanche, and Apache India®,
2 reservation with a_southern boundary aa the Red River sk
the pottion now under considoration. The boundary of thif I
ervation followed the “middle of the toin channel” of the FV"

A0 T. 6., PP HO-IH. QUote, pp. IA2-ME.

Y1345 1. B, pp. 500.509.
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Later these Indian lsnds wue allatted to individual Indiens, to

ilihama, of to ather eniry. The court held that fitles
O sominid could Dot xiend beyend the bounday of the e

o out of which they had been allotied, and sines

s here was nok navigble, the middle of the iver ool un]y

Bran a median line—not  thateg line.

Furlhsrmore, it wed held that except, for very Emited aveas,
pone of which were in dispute in this case, the southern hall of
Titd River hod never boen opened. to entry under the mining lws
of the Unlled States. The disposition of Cklehoma landa had
pean made under laws and (reatics enclusive of mining lews,
Thoators, el ot to b vnerhip of land in the sutbern
bel af the ziver, which were based on placer mining laws, were

% Having excluded all mdiwidunl or state rtlen o the
Tl of Red River between the authem cutbank and o medial
e in the river the Supreme Court decreed that “the full title

1 owmetship of 5o much of the bed of the river as lios soulh

ST weciat i, v i the Unhed Staves”

The portion al the Red River bed belonging to the United

S,  grotescuety deinesesd iy to iy Lhe loant somied

the adéitional novel chareeteristic (for

demein} of varkabilily in both configus
uch as

banks gnd of Lhe medial line, due io these processes, legally
<@ty the boundary with them.
125 U, 8, 503- 603,
B U5, 3 sk eaered March 12, 19231



