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PREFACE

Our legal and judicial systems have become increasingly involved in cases
related to the welfare of children. This manual, which largely consists of
papers written for the American Bar Association National Institute, “Protec-
ting Children Through the Legal System,” held on June 11-13, 1981 at the
University of San Francisco, focuses on a variety of issues critical to the pro-
cess of assuring the protection of children in cases involving "state interven-
tion” into the parent-child relationship. In particular, this volume presents
material on the legal process in child maltreatment cases, the removal of
children from their homes, and the ways in which the law and the courts can
help assure that child welfare agencies plan to meet the needs for per-
manence and stability of children in foster care.

We are particularly indebted to the manual’s contributors, each of whom
volunteered their time and effort. Given a fairly short deadline, the authors
have, we believe, produced materials which will benefit many children and
parents in the years ahead.

This manual, and the National lnstitute ltself would not have been possible
without the assistance of the Edna McConnell Clark Foundation and the Na-
tional Center on Child Abuse and Neglect (NCCAN). Their support of the Na-
tional Legal Resource Center for Child Advocacy and Protection’s Planning for
Children in Foster Care Project and its work related to child maltreatment has
permitted the American Bar Association to begin to make a contribution
toward the Improvement of the child welfare system.

The ABA has co-sponsored the production of this book, and its accompany-
ing training program, with the National Association of Counsel for Children.
NACC is a voluntary, national membership organization concerned with the
legal rights and interests of children who are subject to a wide array of
judicial and administrative actions. Established in 1977, It has represen-
tatives from forty-five states and five foreign countries. We are grateful to the
current president of NACC, Richard V. Lohman, and the organization’s of- -
ficers and directors, for making this collaborative project possible.

Finally, we would like to thank certain individuals at the ABA who planned
the National Institute anc the development of this manual: Robert Horowitz
and Mark Hardin, respectively the Resource Center’s Assistant Director and
Director of its Planning for Children in Foster Care Project, should take
primary credit for the quality of this book. Shirley Gravely, who also edits the
Resource Center’'s newsletter, “Legal Response — Child Advocacy and Protec-
tion,” assisted in the formal layout and preparation of these materials. Bonita
Ross and Alice Bishop were also of valuable assistance in typing many of
these papers and taking care of other National Institute details. The Resource
Center staff would also like to thank the Chairperson of its National Advisory
Board, Bruce Kaufman, and the ABA Young Lawyers Division, Jane Barrett, for
the support received over the past year.

Both of our programs can assist you beyond this book. We have a variety of
materials related to child welfare law and invite you to contact us if we can be
of asslstance in your work.

Howard A. Davicfson, Director
National Legal Resource Center
for Child Advocacy and Protection

Donald C. Bross, Executive Director
National Association
of Counsel for Children



RELATIONSHIP WITH THE COURT

When any community group endorses the fdea of a Guardian Ad Litem program ang pre-
sents that concept to the court, it fs wise to have developed 2 thoroughly researched
proposal giving the advantages and disadvantages of a wide variety of concepts, aleng
with a determination of cost effectiveness and what value the court will receive from
such a program. . A program's ‘success is. extremely dependent upon the endorsement and
sanction of the chief juvenile and family court judge.: Without judicial sanction,’

the program and its volunteers will have no standing within the court.

A progranv director s relationship uith the judiciary requires speciai sensitivity.
A1l program directors from this sampie group work at the pleasure of the Court as do

the Guardians Ad Litem. Xt shouid be recognized however that the Guardian s recon-

mendations to the Court must be based on an independent investigation, focusing on

the best interest of the child rather than with favor of the Court. This inherent
independence of the Guardian Ad Litem role necessitates positive interchange between *

the director and the judiciary. .

Regularly scheduled meetings betueen the director and the presidinn Judge are
necessary to ensure positive court sanction, and to ensure open exchange of infor-
matfon, When presenting the judge uith program po'licy, goais and objects, an effec-
tive format is a legai one. By legal format it is meant that judges are attorneys
accustomed to’ uorking in adversariai setting. hearing aii facts of the situation and
then fmnuiating 2 conc‘lusion. To be an effective negotiator one needs to carefully .
assess the person with whom one is negotiating. It is essentiai to determine which
system that person uses in their own decision making process, and then to respond and
react to them in a similar fashion.

CONCLUSTON

To keep an institution aiive and well takes 'Iove and caring - not just for peoeie.
but for the instftution ftself. Jahn Gardner warns in Self Reneuai *A society decays
when its fnstitutfons and individuais lose their vitality... in the ever-renewing
society what matures is a system or framework within which continuous innovation,

renewal and rebirth can occur.”
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INTERVIEWING THE CHILD

Donald N. Duquette, J.D., Clinical Associate Professor
of Law § Director, Child Advocacy Law Clinic
University of Michigan Law School

Interviewing the Child

The attorney representing a child needs to gather considerable
1nformation about his client, He needs to'know the nature of the
child 8 home environmenc, his present placement, his condition and

adaptation to placement if the child is out of the home, his reason-

_able preferences for placement. He needs to know the age of the

child the child's capabilities and limitations, the number of sib-
lings, the mske-up of the family, the circumstances which led to
removal the legal and social alternstives available to the child
and his family. ' ‘ o :

Thc bulk of the information necessary for the child's attorney

is lnformetion about the child rather than from the child and’ may

be avnilnble Erom other sources. The child protcction worker may

have gathered nearly a11 the necessary data for the sttorney. There

Ls some 1u£ormntion from the child however, that 1s best ‘obtained

y a direct interview.

m:o :i.s the child ns an 1ndi.vidual'{

What is he like'l

what it's like where the child is presently 11ving as’

far as the child is concerned?

- Hhat are the present needs of the child as the ‘child

Ui .y

sees them?

Excerpted from a book in progress: Duquette, Lajyer Advocacy in Child
Protection Cases: An Interdisciplinary Approach
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-~ What are the present problems the child sees?

« What happened at home?

What is the child's version of the incident or incidents
in question? (Child ae witness.)

- What were the conditions at home according to the child?

- Hhat are the child's present feelings and attitudes about

helpers involved?
- what are the child‘s feelings and attitude about parents?
About brothers and sisters? About his foster family?
= What does the child think about going home?
- What does thechildthink about visits with parents ‘and family?
. Nho ought, to interview the child? Ihe lawyer? A child

specialist such as a social worker, psychologist or psychiatrist
ucting for the child's luwyer? Oor the lawyer and child apecinlist
acting together? The special skills and sensitivity required for
interviewing children argue for;delegating the task to a child
specialist. An interview vith a child by a lawyer untrained and
inexperienced in the art may be nisleading for the lawyer,
traumatic for the child and not useful in teaolving the social and
legal «questions at issue. One approach is for child attorneys to
delegate certain tasks of information gathering‘ehout their'child
clieats to the child protection workers and other child specialists.
llaving gathered as much information as posnible from the‘available
sources the lawyer ahould meet vith the young person perhaps alone,
perhaps with a child specielist or caretaker to get some personal
impressions of him and to gain the important "feel" for the child

as a unique person.
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Interviewins children is different from most 1nterviewing

lawyers do. Some guidance and Suggestions follow,

Intervi'ewing the Child -
Janet Stubbs Ph b. -

Child Psychologist,. Department of Psychology
Brldgewater State College

1

A questioning session can be traumatic for children and can
resurface painful confliccs and feelings. It is not wise to insist
on such a seseion if the child indicates he ia unable to handle ic.
Keep in miud that the spccific format of an 1nterv1ew should be
modified to cOnform with a child's age and capabili:ies.

Basically there are four parts to an interview.

‘ A PRE-INTLRVIEH PREPARATION

B, INTRODUCTION T0 THE CHILD'
C; 1uL 1N1Luv1uw )

D. TERHINA&ING THE IN']?!:'RVIEW“r

A. : PRE-INTERVIEW PREPARATION: , . .

This is as importantiaskthe actual interview and must be

.-carefully planned with the . coordinating social worker.. It is

important for the primary caretaker, or other.consistent person {n

-the: child's 1life, to prepare the-child for the interview, in order

to allay the child's anxiety about vhat :is going to occur, - Keeping
in mind thekchild's'developmental level and capabilities, a direct
and~honest‘explanation,should occur between the child and: caretaker.
Thil,dialogcavehonldzinclude,U(l) an explenation,of the alleged
problem, (2) why there is:concern, (3) the lawyer's role“in trying

to help., The child might be told that because of the recent events
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at home (these can be specifically glgbotaced) the caretaker is
concerned about the child's safety and that ;hg child is going to
see and talk with a person who vili‘ttf to be of help in m;king
the best future plan to grqtegc the child i.e., a lawyer. Most
children will readily underscand th1s; If there are questions,

they need- to be answered as directly and honestly as possible.

B. INTRODUCTION TO THE CHILD

The ptima:y goal here is to begin to help the child feel com=
fortable with you by giving him a reasonable amount of 1nformation
about who you are and what your plans uill be for the cime you spend
togethet. This ;a a time for reagsurance and explanation to the
child as to his safety. In talking Hith the child it is not
nocessary to use an overly effusivc voico, but i: is 1mportant to
speak simply and keep at the child's level

It is best to meet the child in a room with the caretaker, to
introduce yourself in an enthusiastic voice’and simply and directly
describe to the child where you will bo taking him, that you will
return to his caretaker who will be waiting for him, Ideally the
child should be ‘seen alone in 2 quiet, designated place. For child-
ren less than sii this'may not be possible and the 'child may need
to be accompanicd by his carctaker,  In-attempting to take the

* child do.not ask "Would you like to come with me?" Chances-are he
would ‘rather not. - It is far better to ‘speak in gentle declaratives,

* While teaching;for the child's hand state something iiké "We are

* going right down the hall now to another toom."h‘In‘general, at

this point, the more dependent and younger the child'the more

' preparation and support he must be given. '

S ok
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€. ZIup INTERVIDW
The initial goal is to put the child at ease, This is followed

by becoming acquainted with the child, and gaining information about

"him and ‘his feelings and perceptions of himself and his family.

" 1. Putting the child at ease,:’

There:are mumerous individual variations of accomplishing this,
This is a time for free exchange. .The best;rule is to be natural
and ‘really a:temp:'to get to know the child as you might a new
friend. -As you interact more often with children you will prob-
~ably develop increased sensitivity to their nonverbal cues and
be able to become more :es#onsive. . Some possible techniques
include:

~iz.:a) Acknowledgement of the child's fears and apprehension

about the intorview, Such statements as, “I know 1t must
be very scarry to come with me and not be sure of what we
will be doing. . Most children do become a bit frightened.
"All we will be doing today is talking.". .

b) ‘Assurance that the child knows why he has been brought

i ko talk with you. Despite the preparation they have béen
glven, some children are unable or unwiliing to.articulate
the reason for the intervie;. Ask the child, -"Why are you
‘here today?"” . Listen to his response and .once again clarify
the reasons, simply and in the child's terms.

c) Communicate your interest in the child. . This cam be

accomplished by asking nonthreatening questions.about the
child's age, school, friends, and -interests. Such a ques-

tion as, "What do you do for fun?", sometimes helps
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children break through their discomfort and talk about
‘themselves more freely.-

2, Eliciting information,
Children are generally uanable or unwilling to verballze info

rmation

about themselves,

Because of their teluctmcé. ‘children's responses to direct
questioning can be unrepresentative of their true feelings and
desires. This' is especially true of pre-schoolers who rely
minimally on verbalization to express themselves, For school
“aged children verbal interchange plays a.larger role and direct
- “questioning can be effective.?
a) Use of direct questioning. Most children find general
‘ open.ended questions difficult to answer, soO quesf.ioning
must be concret’e.a'lf‘ "What happened at home? - What is your
mother like \Qhen she is angry? llow did you feel whea you
*were hit?": '1‘1;esé are vague questions and will generally not
clicit the kind of information you are seeking. While it
may go against the grain of good court room lawyering, with
children it is helpful to ask "]cading” questions in order
to help them clarify their responses, Thus if a child says
"I lfell: bad" giving him a choice as to whether he felt angry,
i “gad, hurt or sorry when he was hit may further refine his
re;xponse'. - [CRI e
. '"Why" questions are extremely difficult for children to
. ‘answer accurately, The lawyer cannot expect the child to
know "why" he was punished.” The laﬁer must accept the

child's. often vague and irrational response to "why" questions.
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. 1
their.worries and their preferences for placement.

.« Questioning children about family members must be carefully

carried out. Some possible ways to elicit this information

_directly includes statements like the following: 'Tell me

.;something nice about your family (mother, father, etc.)."

"Tell me something not so nice about your family (wother,

_father, etc.)." . "Tell me what.your mother (father,. etc.)

does when she (he) is_angry." If the chiid insists nothing

. 1s not nice about specific family members, 19 is sometimes

- helpful to laugh and assure the child you have never met a

perfect family (mother, father, etc.).  Assure the child
that there must be at least one aspect that is "not so nice."
If the child insists that .his mother (father, etc.) never
gets angry, once again assure him tﬁac you never met a

mother or father li.ke,’thal:. ‘The point is, 1if you let the

. child know you expect a response and it is not "bad" to

" have such a response, he is more likely to feel free to

express himself,

-b) Use_of indirect methods, Usually indirect means reduce

. the pressure of reality, alleviate fears.and can be very

effective in eliciting children's true feelings and desires,

. especially in discussion of their ‘relationship to family

members.. - Some effective indirect methods of,el'iciting infor-
mation includes: - 1) Observation of doll play and 2) Obser-
vation of nonverbal spontaneous behavior. Doll play involves
utilizing toys or dolls as vehicles for expressing thoughta,
feelings and conflicts. The basic assumption of doll play

is that children will discharge pent up feelings, usually of
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anger, on less dangerous objects than those which initially
created the emo:ions.5’6 An example of effective expression
of feeling through doll play would be of five year old Susan
who has been beaten repeatedly by her mother. When the
little girl is'ﬁuestioned directly about her feelings toward
her mother, Susan assures the questioner that her mother 1s
"nery nice" and that Susan "loves" her. However, in doll
play Susan hits and steps on the mother doll in the doll
family. " The assumption is that the doll mother was "safer"
to express anger onto than to express the anger toward the
real mother.
Nonverbal spontanecus behavior can also be exhibitive of
- true underlying feelings of childten.7 ioung Steven, who was
as yet not mature cnough to verbally cxpress his feeling,
reveals a great deal about his feelings toward his'narents
through his bchoviot. When Steven's father left the boy in
the room with an observer, Steven approached the somewhat
ajar ooor and pushed it closed behind the father., This was
in dircct contrast to the boy's behavior when the mother left
“the room. When the mother left the room the child ran to the
door, attempted to open it and became quite frustrated with
his inability to do so. This nonverbal behavior suggests
dramatically different™sentiments of the child toward each
parent, -
Use of indirect methods often reveal child's perception

of his own place within a family or what he wishes his place

to be 1ike.? Interpreting the child's response to these

.indirect techniques often requires more experlence with
children .than lawyers traditionally have. .This is where a
child specialist can be helpful,

D,  TERMINATING THE INTERVIEW,

"Before recuming the child to his caretaker, thank him for his
participation in the interview praise him for his cooperation, and
ask him if he has any ques:ions. A sinple sta:ement, similat to the
following one will do. "Thank you for coming codey, you did a very
nice job of talking vith ‘me. I have asked you lo:s of questions

_today. Do you hnve any fo: me?" Most children‘will not have ques-
tions but on occasion when a question does arise, an hones:. simple
answer ‘18 best. If there are to be any further contacts with the
child 1n£otm him of them.n If chete are no plans tor further inter-
actions this should be clearly stated to the ehild.

anyets face the bind of needing info:mation while at the samc
time needing to be sensitive to the fragility of children and to

their conscious and unconscious needs. Uscful informntion can be

gained from direct interactions with childten. But often direct

interviewing of children does not leand itself to'children disclosing
their true feelings and perceptions. ‘There ate‘n)numbet of factors
which impede children from direct verbalization.g‘ Tnese include:
A, Confiicts ’ v R
1. Conflict between allegisnce to psrents and fear of
abasive or neglectful environment.
B. Guilt
1. Guilt about betrayal of loved ones.

2. Guilt about having had 'mormal' fantasized hostilities
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NOTES

l. Chess, Stella, and Haesibi, Mahin, (1978). Principles and

toward parents. Belief by children that they are ’ Practice of Child Psychiatry, p. 160-161.
justifiably being punished for their 'bad’ thoughts 2. Tbid., p. 16l.
about the parcnts and deserve the abuse. 3. Ibid., p. 155.
€. Fear A ' 4. Inhelder, B. and Piaget, J. (1958), The Growth of Logical
1. Fear of being sbendoned, unloved. o - gialscing From Childhood to Ado.iescence. New York: Basic
2. TFear that fantasized hostiiities toward parents (which $. Sarason, I. (1976), Abnotnai Paxkchologx 2nd. ed., Englewood

all children have) will be discovered if the child directly Cliffs, New Jersey:  Premtice Hall, p. 408-609'

‘ verbali:es negative _feelings. _ ’ ed., Glenview, Illiuois. Scott, Foresman and Co., p. 128.
3. Fear of the uncertainty of the future may be felt as * 7. Chess, Ibid., p. 160 B c
. , es P .
more profound than the impact of the trauma of living gl Ibidl P “182 Iy
. . es Do .
with the: abusive and neglectfui Pﬁi’ents- ) 9. geiser, R. (1973), The Illusion of ring, Boston. Beacon
ress. .

D. Denial , B §
»1. Denial of negative £eelings tovard parents, childten'often 10.  Coleman, Ibid., p.. 575.
believe having negntive feelings “‘?°“= parents is wrong.
7 This makes f.hem feel badly about themselves. VTOEavoid
feeling bndly l.lu.y dcny their feelings and depict parents
v "311 good."
k2. Deninl of patentnl faults. Children bglieve tlpey are : PR ' FEE L e
.';"bad" because people find tault with their parents. They
may need to deny parental faulcs in order to maintain a
positive self image.

E Masochistic Tendencies

1. Through repeated reinforcement, (i.,e., attention from
parents) and through the process of identification with
parents. children can develop a 'need' to be hurt in order

to maintain their self esteem.m
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6. Coleman, J. (1976), Abnormal Psychology and Modern Life, Sth .. .
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