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Chapter Eight 

Technology and the Law: The Automobile 

1. The Multiplying Effects of an Invention 

In this chapter we are going to talk about some of the 
automobile 

effects that thij _,,\has had. upon the law, and some of the eff'ect"s that 

th 1 h h d tl1 t bi 1 W ld ~■I ■11111-..._•■rlllll?•r 111·11iiiil111111 llil!Zllilllf•Jli?11m■ e aw as a upon e au omo e. e cou a _ ?" 

-,. undoubtedly open up some••--•~. wqrthw~lle lines of thought, if we 

talked about the automobile in re~ation to, certain brooder problems of 

which it 1s a pa.rt: for example, the effects of the internal combustion 
the growth 

engine, or~of all I i types of communication. But we shall have enoug~ 

on our hands 'if we stick to the automobile, and even so in the limits at· 
' . 

this chapter we ,can discuss at any length only the relation of the law 
car. 

and the passenger PE I k*I Thisjs not merely· an arbitrary limitation, 

however. Of the 32 mill.ion registered motor vehiwles in the United 

States in 1940, substantially mver 27 million were passenger cars, and 

a little under four and - one-half million were motor trucks. Until 
. 

the middle 19201 s the proportion of trucks to passenger cars was much 

lower than this. Not only ~as the passenger "'8-r the 11 r 1 ta center of 

the auto problem as a matter of gross figures;it was likewise the main 

,; aspect of the problem that men saw and reacted to. «<Ill> V~ may properly 
retrace 

focus on it when we try to,Pt ~ the_ynplanned paths of ·the law's 
the ⇒■• MJll&illl:a. ;,Jn,,o./-zrr-~,, 

responses to UI ill ••• Ill I i Ill I I ■12 t:n1a•fii• I • 

Statistics do~more to locate than to define, let alone 

explain, a social problem •. But the audlmobile story is written in 

figures of Paul Bunyan proportions. If we knew no more than the elemen-

tary statistics, their dimensions abd. the breadth of their categories 

.would tell us much: would su·ggest not only that this machine must have 

posed seri&us problems of adJustmen t to the soc.iety, ~ also that 

these problems must have 1 t'I 2 3 ii f p\ emphasized ( a) A great speed~ 

". 



-~ Factory Sales: U.S. Plant.a Motor Vehicle Registrations 
Passenger Motor All Motor Passenger 11 J?Ctrtor All- Motor'· 

tO 1\-i Cars Trucks Vehicles Cars Trucks Vehicles 
- 0 

Cl) 

LO r-i ~ 1895 No data No data No data 44 . . . . . . -4 
r-i ·..-1 +> 
t'- ,D ctl .. 0 rcJ 
H E! • 
H 0 ai >, 1900 4,192 . . . . . . 4,192 8,000 •••••• 8,000 H .µ (I) ,D 
> :::1 .µ 

cd cd rcJ 
.µ Q) 

7sjaoo Q) 0) s:: 1905 24,250 750 25,000 77,400 1,400 .cl ..-i 
.µ rcJ r-i 

Q) .µ 
1\-i .µ ~ 
0 ..-i 0 1910 181,000 6,000 187,000 458,500 10,000 468,500 s:: 
.cl :::, Q) 
() H 
t1i (I) ct! 
(I) .cl 1915. 895,930 74,000 969,930 2, 309,·666 136,000 2,445,666 H .µ (I) 

bO 
Cf.I s:: s:: 
~ 'M m 
0 .cl 1920 1,905,560 j21,?89 2,227,349 8,225,859 1,006,082 9, 231,'941 a rcJ () 

H (I) 

0 > 1\-i. 
s::: 'M 0 
Q) .-I 1925 3,735,171 530,659 4,265,830 17,496,420 2,440,854 19,937,-274 Cf.I - (I) IXl 
0 .-I ctl • .._, p. e 

0 1930 Z,?84,745 571,241 3,355,986 23,059,262 3,486,019 26,545,28-1 rcJ (I) rcJ 
s:: p. s:: 
cd Q$ 

>, ... j (I) .. 1935 3,252,244 694,690 3,946,934 22,562,847 3,664,429 26,227,276 .µ () Q) 

.cl ct! m 
bO Q) P-t ~ 
'M .cl 
Q) +> rcJ 1940 3,692,328 777,026 4,469,354 27,434,979 4,590,386 32, 025,,365 ~ s:: 

s:: cd 
(l) 0 ,, > p. s:: 
'M ::, 0 
co 'M 
co m .µ 
tU .µ () 

s () :::1 
Q) rcJ - 1\-i 0 

,D 1\-i S.. - Q) p. 



VIII:716 

In 1940,the Public Roads Administration estimated,PZ ► the people of 

the United States traveled 292 billion vehicl~-miles by passenger cars, 

trucks, and buses, in this country;81% of this vehicle mileage was 

runtp by passenger cars. The growth behind this 1940 total could be 

seen in figures of 

All Rural Roads in the United States 
1904 1914 1924 1934 

Total mileage at 
end of year 

9f which,surfaced 
roads were 

2,151,379 
zp ,. 1 

153,530 
(7.14%) 

2,445,760 
1; • •• a r 

257,291 
(10.52%) 

2,941,294 

!I I j Ii 
470,000 
(15.98%,) 

and in data on apparent consumption of motor fuel, which went from 

102,937,000 barrels in 1920, to ~94,800,000 barrels in 1930, to 

521,748,000 barreis in 1940. 
figures 

Other._ suggested how intimately the"IIIII• automobile 

had reached into• people's lives. Passenger cars l□ li averaged 

about one to 5.5 persons by 1930, and about one to 4.5 persons by 19~ 

better than two for every three families. Another way to picture the 

diffusion of the motor car was through the shift in price policy. Mark 

Adams notes that the average wholesale price of a passenger car was 

$~170 in lQOO 't and J2120 in 1908. He shows the price leadership of 

Henry F~rd in a table 49c regarding 

Automobile Price Policy and Sales 

Year Forf~1c.e Ford flales, Ford profits Indas try sales, 
f.o b.Detroit number of cars number of cars 

1909 950 10,660 83,125,876 127,731 
(Model T) 

1910 780 19,951 4,127,208 181,000 
tillll 690 34,979 7,288,303 199,319 

1912 600 76,150 13,552,239 356,000 
1913 550 181,951 27,00l,8a>3 461,500 
1914 490 264,972 24,923,449 543,679 
1915 440 283,161 23,426,662 895,930 
1916 360 534,108 57,056,429 1,525,578 
1917 450 785,433 26,715,944 1,745,792 
1918 525, 708,355 30,341,057 943,436 
1919 575 537,45~ 69,924,411 1,657,652 
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. 
Year Ford price Ford sales, Ford pr6fits Industry sale·s, 

f.o.b.Detroit number of cars number of ca.rs 

1920 440 1,074,336 $53,448,480 1,905,560 
1921 355 1,013,958 75,890,836 1,518,061 
1922 355 1,351,333 133,248,623 2,369,089 
1923 295 2,090,959 99,342,888 3,753,945 

An enduring pattern _.s:122 JJ! ■ri had been set, in which the low-priced 

car dominated automobile production;between 1925 and 1940 never less 

than two-thirds, and during most of the period over 80 per cent of new 

cars sold under $750 wholesale. From 1921 on, mhe sale of used cars 

began to make up a substantial part of the total auto sales in the 

country. This branch of trade made the motor car available to still 

wider ranges of low-income pe9ple. The average used car• price was 

$308 in 1923, and $347 in 19~0. 

The automobile was deeply involved in the economy. It 

had become the center of major production and collllIIlercial efforts. C;pi

tal invested in motor vehicle manufacturing grew from an estimated 

••;.■■ ; 111¢ li!11•11 $1,204,378,600 in 1920, to a peak of $1,956,687,661 in 

1929, and after trre casualties or the depression '30s stood at 
There was also 

$1,334, 751,.000 in 1940. /Investment in auto parts manufacture, in the 

making of tires and the production of petroleum prolucts. In 1924 per

sons employed directly or indirectly in the automobilejndustry were es-

timated to number 3,119,563, of whom 329,563 worked in factories "'1fl Ott 
vehicles;in 

-.)immediately producing motor1,wjg •• 1940 -it was estimated that 
6,466,870 
9'@11,118 persons were employed directly or indirectly in the industry, 

with an additional 233,130 persons employed in connection with federal 

and state roads activities. The industry meant ~mployment not only for 
679,124 people 
tl ;,who made motor vehicles, parts,. tires, and petroleum products, 

but aiso for 1,310,724 engaged in sa;;ls and service, 3,739,200 who drove 

trucks, and 142,825 who drove buses-:rrBy 1940 most pijssenger transporta-

~ tion was by motocar;the automobile in that year accounted -for nine of 

every ten passertger-miles of travel outside cities, and for three of evez 

four passeqgers transported w~thin city ,areas~ tlN I • 2 a_ ' The 
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people of the United States dil about ten times as much moving around 

in 1940 as in 1921, measured in passenger-miles travele~, and they 

moved mainly by auto. Samplings by public highway authorities in the 

late 1930fs indicated that 55 per cent or miles traveled and 75 per 

cent of trips made were ~or necessity, rather than recreational or 

social uses. A s~mmary showed 

,,.. Pu!pqs~s of Passenger Car Uses 

Miles Rouhd Trlps 
Purpose Annual Av~rage Percent Annual Average Percent 

~Ce,r 
of Total Per Car of total 

To w9rk 295 16 179 33 
Business trip , 662 32 167 30 
Shopping 335 4 47 9 
Hauling;to Market 64 1 ? 1 
To School ,57 1 9 2 
To Church 63 1 12 2 
Total Necessity 
Use 4,479 55 422 77 

Recreational 
and Social 3,707 45 128 23 

Total:All Uses 8,186 100 550 100 

The depression years of the 193ot· s proved how deeply 

the - automobile had entrenched inself in the ways of life in the 

United States. A@ the first table in this section shows, passenger 

ca~ registrations in the country dropped only a little over two per 
over the 1930-1935 span;at the low point 

cent th gt x I V f lLPi 1 en ILL I J J, . ., •• 

the drop 

was only 10 per cent. Avera.ge annual gasoline consumption per motor 

vehicle was estimated at 623 gallons in 1930, 649 in 1931, 620 in 1932, 

625 in 1933, 660 in i934, and 6e7 in 1935. New car sal~s dropped 

disastrously in the depressiorr of course, (from 4,587,400 faBtory 

sales in 1>929 to 1,135,491 in i>932);but people~ If PTl!J held 

on to the cars they had and used them almost as much as in good times. 

"Car ownership in Middletown", the Lynds f'ound in 1935, 11 was one of the 

most depression-proof ele~ents of the city's life in the years followini 

.. 
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1929---far less vulnerable, apparently, than marriages, divorces, 

new babies, clothing, Jewelry, and most other measurable things, both 

large and small": 

Many business-class people regard it as a scandal 
that some people on relief still manage to operate 
their -cars. No formal effort has been made by the 
relief authorities to discourage car ownership and 
operation, and •••• people on relief who own cars 
have been encouraged to use .{hem in various ways to 
pick up small earnings. Everh at the time of the 
labor-union fervor under N.R.A., local organtzers 
tell one disgustedly, many Middletown workers were 
more interested in figuring out how to get a couple 
of gallons of gas for the car thalll: they were in 
labor 1 a efforts to organize. While some workers 
lost their cars in the depression, the local senti
ment, as heard over and over again, is t~at 'People 
give up everything in the world but their car.• •••• 

~In fact, the Lynds noted, the automobile had become a material 

influence in the underlying emotional balance of the community~ 

Their analysis '5 1 ■■• corrects a likely distortion in the 

estimates given above on comparative 11 necessity11 and 11 recreational 11 

uses o~ motor cars. The depression taught working people to lose 

confidence in their ability to earn high incomes, the Lynds found; 

moreover, the m~chine had lessened the status and satisfactions 

once attached to skill 01 the Job • 

••. . So you work. Someday yourre going to die. Mean
while, leisure assumes a simple, direct, and important 
place in your scheme of thingst it 1 s when you live, 
and you get all of it you can---here,now, and all the 
time. 

Only by understanding this different focus upon leisure 
of the lives of those living north and south of the 
tracks can one appreciate the tenacity with which the 
work.ingman clingff to his automobile. If the automo-
bile is by now a habit with the business class, a com~ 
fortable, convenient, pleasant addition. to the para
phernalia of living, it represents far more than this 
to the workin~ class;for to the latter it gives the 
status which J\j.s Job increasingly denies, and, more 
than any other possession or facility to which he has 
access, it symbolizes living, having a good time, the 
thing that keeps you working. And again, only by 
understanding how the$e two groups weigh the importance 
of work and leisure can one understand the exasperation 
of the businessman over the workingman's frequent prefer
ence for his car rather than for the slow, painful. pro
cess of saving for the future. 
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If our imagination and knowledge allowed us to see. 

the whole pattern of the social effects of the automobile over the 

years 1900-1940, we should probably find that it had left no aspect 

of life untouched. This stood out so from the varied •••=•2•·•-1.aata 
in the Rijport of the President's Research Committee on Social , 

Trends, in 1932, that the Survey Graphic ct I t t? i trt z @ I Jt 

, 11 I: iJI ate I ] ~:v:.-%4!' '°!!L-tflJ.!fl:L 
that it could/\ , ,.;;;; 2 s n,~;::;ir L 

,reviewing the Report, felt 

3 I!@ t ► 11 1he J1ge of the 

~tomobile. 11 

If we could see the whole pattern, we should also 

uhdouhtedly come to a modest apnraisal of the foresight, energy, and 

competence shown in the law's response to the automobile. This is 

the conclusion from looking at the parts of the pattern that we do 

know something about;there is no evidence that the judgment would be 

different if we kne~ the whole. 

The following outline lists some hypotheses about 
that; has had 

important derivative effect's~ tshe auto_mobileAupon the law. Many 

of these could not be fully documented from pJ:sently available 

da J : II az.ln t.otal 

ef ed for giving too limited rather than 

too broad a picture of the inter-play of the law and the motor car. 

The 11s~s organized about funct1on~ha~er1stics of the auto 

1ndustr{ and the - auto-in-use. ~fhere 1s some duplication of 

points,••••••• because.different functional features of the 

automobile have often converged upon a common result in law. 

Some Derivative Effects of the Auto Upon the Law 

I The automobile industry 
A. The industry shows the social cmractmr of much modern 

1nvention;the automobile is an assembly of hundreds of 
inventions. 
1. Pre,p.idtab1lity of social change, should thus have 

been increased, for the better ordering of law to 
meet changes brought by the automobile, because 
the convergence of inventions pointed the way•it 
was,however1 mainly a lost opportunity. ' 
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2. Patents were potentially of importance to the growth of 
the industry;their importance was reduced and their 
effect channelled through pools, but this fact in it
self reflects a way in which the industry had to take 
account of the law. 

3. Business cycle repercussions spread as such an indus
try, drawing upon so many sources of production, contri
butes to the growing interdependence of parts of the 
economy;government is drawn into more concern for eco~ 
nomic stability. 

4. Legal devices for private economic planning,---contract, 
license, franchise, parent•subsidiary corporation re-:
lationships---,becbme important for ordering an indus
try Ehat thus drawB together diverse sources of supply. 

5. Vulnerability of an industry depijndent thus upon diverse 
suppliers and supply markets gives impetus to seeking 
security through merger or contract, with accompanying 
questions for anti-trust law policy -and taxation. 

B. The auto industry is an outstanding example of machines 
making machines. 
6. The industrial accident hazard is increased;workmen's 

compensation imposed by law, and contract systems of 
plant insurance and company health plans become im
portant. 

7. There is reduced demand for skilled labor, and less 
status and security-in-the-job for the individual 
worker;the industry situation thus contr:tibuted to the 
type of situation and the climate of opinion that made 
the law concerned with labor relations and union or
ganization. 

8. Business cycle repercussions spread, also, because 
such an industry as this, with great capital invest
ment1 could only adjust with d:tlficulty to loss of 
markets;from this came another contribution to the 
need for government to act regarding the swings of 
business. 

9. Enormous productive capacity, supp~rtable only by 
mass markets, heightened this sensitivity to the 
business cycle, and government's sensitivity to the 
resulting social disturbance. , 

C. The auto industry is the modeYl of mass production methods. 
10. The industrial accident hazard is increased, as mon6-

tony induces fat~~e;this ands another reason for the 
importance of compensation and private insurance plans. 

11. Loss of status or satisfactions in the job, as the job 
1s set up on the assembly line, becomes a further 
source of tensions and loss of job security develop
ing labor relations problems and government1s concern 
with them. 

12. The d~mand for sem+- or ·unskilled labor promoted more 
m1gra.tion of labor, with attendant problems in commun
ity adjustment, regarding schools, racial, religious, 
and rural-uraan attitudes. 

13. Enormou~ productive capacity is also bred of the intro
duction o~ mass production methods, with the effect of 
increased gensitivity to the business cycle. 

14. Interdependence of the parts of the economy is like
wise fostered by the range of markets drawn upon to 
supply mass production, with increased sensitivity to 
the business cycle a'result. 
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15. Importance of legal devices for p~ivate. economic plan
ning, (contract, license,etc.), is increased by the 
.natwork of arrang~ments needed to feed the assembly 
line. 

D. Large-scale operations characterize auto production, even 
in the case ot the relatively smaller concerns. 
16. Ne~d fo~ legal devices for internal discipline within 

large co~pQrate organizations,with problems of rights 
·of management and stock-holders, directors and stock
holders, and pe.rent and subsid'iary corporations. 

17. Labor relations issues are fostered by the impersonal
ity of dealings between top management and labor, ll!lllll 
the phenomena of bureaucracy inevitable in such im
personal relations, and the inequality in the parties' 
bargaining power;these factors contribute to making 
government aware of labor-management tensions. 

18. Problems of community planning,--zoning,traffic,move
ment toward the outskirts with the .accompaniments of 
11 blighted 11 inner areas, need for added community fa
cilities, and more taxes---,are brought by the size of 
such industries. 

19. The large capital investments involved increase resis
tance to smooth adjustment to market changes,increasirg 
the tensions of the business cyccle. 

20. The c~centration of economic power represented in in
dustry f such scale raises anti-!t'tirust law problems. 

21. Th~ b adth of power and interests represented by such 
a scale of industry promotes the development of modern
type pressure groups, seeking to influence goveJment. 

E. The industry was largely self-financed,by plowing back 
earnings. 
22. Issues o~ internal control of corporations were raised 

bJtween management and stockholders by limited dividend 
and capital expansion policies. 

23. Relations with suppliers and dealers were affected;the 
devi~es of private economic planning, (notably contract, 
li'cense, or- dealer f!ftanchise), were used in the course 
of requiring auppliers and dealers in effect to supply 
much of the industry's working capital. 

24. Tax law was relevant to the possibility of plowing back 
earnings and the desirability of doing so, com~ared 
with payip.g greater dividends;inheritance, taxes became 
pertinent to planning the continuity·- and -form of 
such industries. 

F. The industry led in developing a relatively low-cost product 
for a mass market in durable goods. 
25. This is the end result of the technmcal advance of the 

industry, which made possible the range of social effects 
charged to t~e automobile in the second division of this 
outline. 

26. The reach of the industry and its dependence on mass 
purchasing power made the industry a material fQctor in 
the business·cycle, and government's concern therewith. 

27. The drive toward conce'ntre tion and lA.rge scale of enter
prise, w1 th attendant questions rega.rding anti-trust, law 
'policy, came largely from the fact that the industry's 
chances for profit became so linked to reaching a mass 
mark~:t. 
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28. Extensive distribution channels had to be developed, 
imuvlving the use of contract, license, and franchise, 
the protection of trade names and problems in fair 
advertising. 

29. Government became concerned in the re_gulat1on of auto 
dealers, issuing li~enses to them and requiring cer
tain records. 

30. The industry developed important direct aprronches to 
cqr buyers, through controlling distribution channels 
and through advertising;the law then became concerned 
with problems of the buyer's reliance upon the maker's 
statements as to quality and safety, with resulting 
issues in the law of torts and sales. 

31. The industry developed installment sales methods, as 
essential to"mass distribution;there were problems of 
the enf~rcement of installment contracts as between 
buyer and seller and third parties;problems of regis
tration of car titles under installment contra0 ts;of 
the regulation of interest rates, and tteprevention of 
f~aud or overreaching;and the growth of installment 
selling became a factor in the industry's responsive~ 
ness to the business cycle. 

322. Shipping of cars by caravan or carrier trucks called 
for regulation, by license and restrictions on methods 
of carriage. 

33. AJarge used-car market came into existence, eventually 
as a necessary condition of maintaing voluijje sales;this 
market had its own problems of buyer-seller contract 
relations, regulation of credit terms, and protection 
of buyers with regard to quality and safety, under the 
law of tort and sales. 

34. Gover~m~nt became concerned with the licensing of the 
used-car trade. 

G. Large accessory ind~st~ies developed, notably those dealing 
in parts, tires, petroleum products, and road building and 
road buildtng e~uipment. . 
35. New sources of organized pr~ssure upon government grew 

from these new intere·sts, notably in the case of the 
oil industry and the road-builders. 

36. The in~erdependence of elements of the economy was 
,further underlined by this growth, with increased sen
sitivity to the business cycle. 

37. The legal devices of private economic planning, by 
contract, license, and corp.orate ties, for example, 
became more important. 

38. Community planning problems accompanied the growth of 
accessory industries in local communities. 

39. Conservation problems developed in connection with the 
oil industry. 

40. Price regulation became important in connection with 
the oil industry. 

41. Government found it desirable to regulate, by licensing, 
the rent-a-car business. 

42. Government found it necessary to impose licensing and 
record-keeping regulation onA.dealers in Ufoed car par~s 
as a. check on auto thefts. "-~o--kfJ\ 

43. Employees charged with maintai~ingvor operating autos 
were forbidden, under criminal penalties, from taking 

fees or commissions in connection with the sale of 
parts of r~nder1ng of services for such autos • 



II 

vnr:?24 

44. loning and safety regulations ha.d to be. made to deal 
with garages and filling stations. 

45. New con.flicts of small and lar·ge dealers were bred out 
of the competition to serve the auto user, ·with accom
panying repercussions in laws regarding taxes, resale 
price maintenance, apd price discrimination. 

H. The susceptibility of the auto industry to the s~ngs of the 
business· cycle has been noted in various connections above, 
but deserves listing as a distinct characteristic. 
46. This contributed to the demand for government inter

vention to curb the ups and downs of the cycle. 
47. It contributed to the development of large-scale enter

pr~se in the industrr., for greater security, as in the 
tendency to develo~ 1lines" of cars in various price 
ranges under one company;this course of growth posed 
questions regarding anti-trust law policy. 

The automobile in use 
A. Mob1lity~to~1ndividual-order is the basic contribution that 

the automobile made to our ways of life. 
48. It gave new or more flexiole means for the commission of 

crimes afainst persons and property, extending the 
criminals area of operations, Cllfil facilitat+ng new 
emphases in types of crirre, (~., bootlegging, kid
napping), aiding escape. 

49~ In response, government reorganized its policing ma
chinery largely around the automobile, substituting 
squad cars for patrolmen, a~d extending the area of 
police operations not only in cities b~t through new 
types of county and state police activities. 

50. It affected the ex~ent an~ types of extra-legal sex 
relations through the privacy and mobility it- affordijd, 
probably reducing the importance of the professional 
p'r6stitute· ·ahd increasing that of the amateur, as well 
as having impact upon the family and church as regula
tors of sex relationships. 

51,. Autos themselves became prime objects of criminal activ
ity: car thefts and traffic violations added UJ?. to 
impressive totals in the total bulk of B■t1Mi1i"rr• 
offenses handled by the Iaw., 

5i. The auto had diverse affedts, haard to weigh in total 
net impact, ,.upon the family as an instrument of social 
control that had relieved the law of mueh Degulation; 
the auto made it easier for family members to flee or 
evade family control, bu~t it also partly brought the 
family into a· new common enter of interest in the 
joint or shared use of e family car. 

53. There was growth of the hotel and tourist cabin busi
ness, wit~ resulting .Problems to law enforcement re
garding the use of such places for criminal hideouts 
and unlawful sexual practices. 

54. The au to made for readier o·ommuni<!"a tion of ideas and 
organized movements, with proqlems for law and order 
in the fields of public debate, political contest, 
labor organization, and sound-truck regulation. 

55. The possibility of individual chobces of times and 
occasions for moving about, in place of the discipline 
of regularly scheduled public transportation, ·created 
wholly hovel prohl.ems of traffic control. 

··' 



56. 

57. 

58. 

59. 

60. 

62. 

63. 

65. 

67. 

68. 

69. 

70. 

1\lIII: 725 

C 
Encouragement of mass-spectacle entertainment, (~., sta
dium baseball ,and football games), brought traffic and 
law~and-order problems. 
New peak load p~oblems arose for traffic and other law en
forcemen~ agencies, from the introduction of new mass move
ments on holidays, weekends, and vacation periods. 
Health problems grew out of t~e readier means for carrying 
human disease about. 
Plant diseases could more easily be carried from one area 
to another;agricultural inspection services were needed. 
The dangers of accidental injury to persons and property 
through operation of motor cars grew to great proportions, 
and. created numerous problems for law: development of new 
doctrines in tort,, agency, warranty, and damages, for ex
ampie ;more complex highway construction and maintenance 
activities, empJasizing SCJ.i:ety; expansiam of public resc.ue 
and medical' facilities, arid of administrative agencies for 
testing the safety of auto equip3ent, and licensing and in
spectfng drivers. 
Law had' to develop doctrine and agencies to deal wi thprob'!'." 
lems of obtaining jurisdiction over transient motorists, 
regarding c.i vil and crim'tnal liability attaching to their 
driving conduct while in a given area. 
Motor vehicles brought severe competition to oldermeans of 
transport, especially for short-haul passenger traffic,and 
caused or contributed to financial cpises in railroad,.a 
street railw~y and interurban railway companies, with con
sequent issues for law in insolvency proceedings and in 
public regulation of utilities. , 
The mobility of this form of property brought difficulties 
in adjusting property rights in autos, espec1a.lly with ref
erence to secur.ity titles in autos and the redording thereof. 
Trucking of farm produce to market brought need for public 
regulation of truckers, and of matketing agencies that de
veloped to handle this new business •. 
Trucking of mercantil~ goods from wholesaler to retailer, 
manufacturer to distributor, and parent to subsidiary com
pany brought need for regulation of private and contract 
carriers. ~ 
Auto widened the range t teMr and increased the va~*ies of 
the peddlar or travelling salesman, and extended the area 
of metropolitan competition with local merchants;local trade 
responded with pressures on law to license if not in effect 
bar such competition. 
Fa.rm producer co-operatives were encouraged PY the r_eadier 
ability. of farmers to truck produce to central points;this 
growth brought demands for legal recognition and support,on 
the one hand, and on the other for regulation of co-opera
tives. 
The hotel business, with new forms such as the tourist cabin, 
grew, giving new importance to the law of innkeepers. 
Discrimination on racial, national or religious grounds, in 
serving the traveling public, became a greater problem;civil 
rights acts became more common, though the degree of their 
enforcement was not great. 
The growth of large-scale enterprise was promoted by the 
greater ease with which a concern could blanket a 5ales are~, 
employing the motor fleet and the salesman's and serviceman·s 
car;the auto thus made another contribution to 'the problems 
of anti-trust law policy. 
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By increa~ing the ability of customers to come to a large 
central market, decreasing thero.vantage of the neighbor
hood or local merchant, the auto again fostered large
scale enterprise;this was a contributing point to the ten
sions ·that resulted in la.ws specially taxing or regulating 
chain stores or penalizing.price discriminations that were 
thought to favor the big distributor or seller. 
Masses of people turned to out-of-doors for sport and re
creation, and this brought a vast expansion of businesses 
serving these demands;along with this went problems of 
conservation policy and the creation of administrative 
agencies to enforce such policy, licensing of tlB taking 
of game, licensing of the sale of firearms, the need for 
interstate and international co-operation for the protect-

~on.of game, the development of great public parks systems 
by local, state, and national governments, and new problems 
for local law enforcement created by the conduct of resorts 
catering to~ a large transient,pleasure-seeking popula
tion. 
Tqere was a lessening of the effectiveness of social controls 
outside the law, dependent upon individuals' relatively 
fixed neighborhoods;home, factory, church, and scho0l were 
no longer necessarily close to each other,and no monger ne
cessarily made a common pattern for the norms of conduct. 
The mobility given by the aµto promoted centralization of 
government authority, or,Jf 2fili.tJemanding it, created 
tens1ohs when the demand was not met; older, mo.re geographi
cally limited units of government became inadequate to deal 
wJth behavior that overleapt their boundaries;central agen
cies had a more effective reach through tlie more efficient
ly decentralized actitity· of their officials;citizens could 
more readtly come to large-scale agencies at central points, 
where lower overhead costs -!Brom bigger operations could 
allow the citizen more efficient and varied services. 
Among the varied results were, f.or e.xample, the spread of 
consolidated school di~tricts; the absolutely and relative
ly di'minishing activityof townsin favor of counties, of 
counties in favor of states, md of states inf avor of na-
tion. ~ A new unit of urban living,~~the metropolita area--, grew 
out of the new mob1lity;unmatched by older 1 cal govern
ment organkzation, it presented demands for ervices and 
protections that were met only in patchwork fashion in 
most places. 
The cities lost population to suburban areas, suffered 
depreciated central-area real estate values and loss of 
tax revenues, at the same time as~they faced higher unit 
costs for public services in their 1blighted" districts, 
and demands for new investments t serve the new outtlying 
P-arts. 
The auto's mobility required new kinds of roads and their 
expansion on• a great scale;new government activity was 
called for in planning, building, and maintaining roads, 
as well as in taxing to support the new road systems. 
A great addition to the expanding administrative arm of 
government was made by the auto, in the neqessity of 
agencies for its registration, licensing of drivers ad
mknistration of taxes on cars, trucksL gasoline, ana vari
ous forms of ·business centering on mo~or vehicles regula
tion of auto insurance in all rorms, and building'and care 
of highway systems. 



B. The automobile has taken on important mean ng for the in
dividual life, in ways that bear upon the aw's place in 
the society. 
79. By pro'Wling emo-tional release, some s nse of control, 

freedom, and escape, the auto probaty promoted that 
minimum of general acceptance of th society on ·the 
part of ~eople of small means that as reiju1red for 
an emotionally balanced community;thus i~ somewhat 
offset the loss of status and independence that had 
come with a machine-based society. 

80. '1'he au to also robabl su nlied sorne d sense of 
status or self-respect ·in e n v giving him 

_.--b ff.AL)~ rl,_ ~ a badge of position and reassurance, to o fset some
~--::--:;:~;.,.] ~ what the loss of older status and sense of belonging '1 ~ ~~""' e-~ that went ,with having job skills that counted and ties 

to a wel~knit local community and neighborhood. Both 
this and the preceding point have particular applica
tions to law, apart from their contribution to the 
emotional balance of the com~unity. For example, both 
points help explain the force of the demand for cars 
that produced the installment sales and financing 
aspects of the industry; they ·explain, too, why in the 
depression relief officials in practice did not try 
to stop famklies on relief from owmugg and running a 
car. 

812. The· autoJ. with its quickly responsive power, gave a 
dangerously effective means for e2tending, or express
ing in exaggerated form, certain personality traits 
of its driver: his over-caution, or his need to show
off, for example, his care or heedlessness of others. 
This pressed the law to develop and enforce objective 
standards of conduct in the use of automobiles., 

82. The auto markedly contributed to the individuals g A 
... sense of privacy, and his ability, and increasing
ly felt ~ight, to live free of many restricttons that 
family, church, and neighborhood had imposed;the law 
thus had to carry added burdens of social control. 

83. The auto._ helped to raise 'the general expectations, 
and hence demands, as to the standard of living;it helped 
thus to form an opinion that the law should act to pre
se:r;-ve and advance that standard of living, as by taking 
•p'osi ti ve action to curb the swings of the business cycle. 

C. fh~ autornob+le became an instrwnent of everyday living,xx used 
for all purposes, and on a vast scale;in a decade it ceased to 
be a toy or:a luxury and became a necessity. 
84. This mass use brought traffic problems,--not only police 

rPgulation, put.zoning, street and highway construction, 
and community planning. 

85. Parking became a problem ~11 f bs of independen·t weight. 
86. Mass use of the auto brought great expRnsion of the ad

ministrative branch of govern~t,for licensing, etc. 
87. Mass -use madepressure for raa rograms; tfi:le law fe.ced 

problems of constitutionality, (use of funds for public 
or inter-nal improvements, diversion of gasoliret ax 
funds to other than highway uses,· the proper spheres af 
nation~l, state, end local government), the need to de
velop the administrative offices to build and maintain 
high~ays, and to provide regulations for their use, (~. 
speed, regulation of weight and width of trucks, use or 
tractors, bridge loads). 
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Mo~or car uses provided a whole new field for govern
ment revenue, with accompanying growth in types of 
taxes, creation of administering authorities, and dis
p*es over proper use of funds. 
I ecame necessary to provide for computing deduptions 
fr expenses of the business use of autos in income tax 
returns. 
Consideration add to b~ given to the liability of pub
lic agencies for torts of drivers of publicly owned 
motor vehicl~s. 
Problems of reciprocity in legal regulations had to be 
work~d out between states, in vi•ew of the general use 
of motor .vehicles for prlvate and cornmercie.l inte~state 
tr['vel. 
There wa~ new interest in resort to law to preserve the 
natural beauty·· along the roads from invasion by roadside 
adverti.sing and business; both phenomena came from aa 
mass moboring. ~ 
•Co'nservation of natural resources in oil became a prob
lem as mass use of the auto put unprecedented demands 
upon pet,rol~um supnlies; of seconda,ry consequence, so 

far RS the effects of the automobile are concerned, 
wa~ the growth of price troubles in the petroleum in
dustry, encou~aging wasteful production practices, and 
making added pressure for overnment intervention. 
There was need for • ,t gu a art m of 
petroleum supplie, tires, parts, and replncemen sales, 
because of the extent to which the auto had become 
essential to the economy. 
Mass use of the auto gave impetus to formation of new 
types of associations, (notably motor clubs), which 
fostered adjustment and arbitration of afcident dis
putes, offered insurance, and acted as pressure groups 
upon government in behalf of motorists, truckers, and 
common carriers. 
The atto-servicing businesses grew, especially garages 
an~ service station~, and brought problems of licensing, 
zoning, rev;ulation for public safety, provis.ion of gar
age owners liens, regulatiun of th~ quality and safety 
of motor fuel. 1 

Licensin·g of dealers in new and used cars- and r egulati.o:q., 
of their f inanc1ng practices reflected the extent to --~htc 
auto use had become of concern to masses of the people. 
R gulation of rent-a-car companies reflecte~ the place 
of the auto as a device o:fTeveryday need and use. 
Regulation ff common carriers by motor vehicle, including 
buses, trucks, and taxis, expressed the peoples depen
dence upon motor cars. 
Special regulations had to be made in connection with the 
use of school buses. 
~riving schools were regulated. 
Insurance regulation had to be exten:ied to cover auto 
casualty insurance. 
Railroad· grade crossing elimination and the shat!ng of 
costs therefor between rai:.l.roads i.nd t_he public purse 
became an issue for the law. 
Provis ions for the r egistrE't\.on of au to titles, ·and legal 
doctrine governing transfers of title had to be made be-
cause of the importance of transactions in a~momobiles 
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Accidents to persons and property growing out of the 
operation of autos grew to alarming proportions as 
the use of the motor xa~ R~read, and from this came 
a great diversity of ,ri¥3sB4se upon law:_.. licensing 
of drivers, testing of equipment, requirement of 
safe equipment, {e_:.B., safety glass), stipulations for 
financial responsibility of drivers or owners, traffic 
regulation, adjustment of court strucnures and proce
dures to cope with the flood of litigation, the hand
ling of out-ofiecourt settlements, {-involving relations 
of lawyer and client, insured and insurer, Lnjured 
party and insurance adjuster), developments in legal 
doctrine regarding negligence, causation, joint tort
feasors, etc. 
The gr,eat use of autos by non-owners, acting on belhalf 
of, or with consent of o~mers, both in business and in 
private affairs, enormously expaqded the problems of 
vicarious liaaility: the law of master and servant, or 
principal and agent,aBf bailor and bailee;the family
car,doctrine;the liability of the holder of a security
title in an automobile for acts of its operator. 
The amount of passenger-hauling by motor car created 
new problems of host-guest relationship, including not 
only the host's obligations to guests, (including hitch
hikers), but the ~-l:St 1 s obligations to share some re
sponsibility t sszri for the way in whtch the car is run, 
as by keeping some amount of look-out. 
Regulation of hitch-hiking was required. 
The applicability of search-and-seizure provisions of 
·the Bill of Rights to automobiles ha.d to be considered. 
The status of the auto under debtors' ~xemption laws 
. had to be worked out. 
Liquor regulation· and laws and doctrine pertaining to 
ti:toxication, had to be applied to automobile cases, 
..et ts••~ (drivers' license problems, l~bi1iwunder 
dramshop acts, definition o:f 'crimip.a~~. ctYa.tili ty 
of the drunken driver). ·,\ 

Anti-noise regulation became of concern with th~ mass 
use of the autom0bile. 
Labor relations in the trucking indu~try became of 
public concern, and J:'8,rt of the 9usiness of government 
regulation of labor problems. 
Old ties between people growing out of common a.nd 
close loca t·ion, Jl!IIIJlllr' were lost or weakened as the mass 
use of the auto le~ people to live at considerable dis
tances from their places of work, play, and worship; 
this figured in the weakening of forces of social con
trol outside the law, and derrmds upon law for more 
intervention in affairs. 
Use of the automobile and truck, (and tractor), on farms 
had varied repercussions in law;it practica1ly eliminated 
the horse tr~de as a subject for disputes at law;it 
reduced the stock of natural fertilizer, contributing 
to the development of the !]jltt manufa~ired fettiliz
er industry, with pres~ures for regulatio hereof;it 
reduced the farmers self-sufficiency by aking him 
buy fertilizer and gasoline and parts, and gDeatly in
creased his production for commerce by taking acreage 
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out of production of feed for horses and mules and 
at the same time increasing the productivity of 
farms., and in these ways made the farmer more sen
sitive than ever to market fluctuations, thus _ tariff1 
breeding pressures for("governflient regtrration of 
money,Sllllllel credit, mortgage foreclosures, over
production, and the business cycle in general;the 
peed to buy gasoline for farm trucks autos, and 
tractors stimulated the co-operativ.~ovement;~he 
added capital investment in motor vJhicle equip~ent 
was a stimuls to larger farms, with effects tlre~efore 
upon the need for farm credit and pressures to keep 

-'t!lllln1111•~e.- farm acreage together upon 1 ts devo-
-,.,~--::-:;--;::---;:~~~~b~y~w~i~l~l~ or support contract. 

,(after it was 116. The automo e contributed to reducing womenrs house-
, equipped with t,he keeping burdens, added to their independence and scope 

self-starter), of activities, e.rfd ·• 27?il!P'Ft contributed to making 
them a new source of pressure 

117. DeveloDment of the auto trailer for living purposes 
brought various problems in community adjustment:police 
regulation, 111h:w2::t school attendance, taxes, registra
tion, sanitary regulations, questions of voting resi
dence, for example. 

118. The auto was an important factor in the higher standard 
of living desired by 20th century Americ~ns, which tend
ed to lower the birth rate and contribute to the rela
tive aging of the population, with attendant shifts in 
demands upon government for economic s~curity;of the 
same tendency was the gree.ter freedom from family ties tc 
which the auto contributed, and which reduced the will
ipgness and ability of Jhildren to take care of aged par
ents. 

119. Regional and rural-urban differences in• cultures have 
probably been reduced considerably, with consequent re
ductions in the differing demands made upon law;~imilar
ly, ethical standards of urban areas have been helped 
to permeate the country, affecting the temper of law 
enforcement and administration, (e.g., in the declining 
rural hostility toward the auto driver). 
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This 1,-,st could I a 115 be expanded 100 times • 

1iilt1 by detailed breakdown of the general points ncbuded • .§I. 

:·: · :::=11:r~:::: :::::;f"'r.et~s~!~t!1!!!; 
number of penal offenses tmrnl·ving the automobile as these stood de

fined in the Illinois Revised Statutes of 1941. A liberal interpre-
o 

tation might make applicable to the automobile some early statutes, 

like those defining the rules of the road for "carriages";but none 

of the specific automobile offenses in the 1941 list will be found . . 
in the Illinois R9vised s;atutes of 19Ql. About a third of them can 

be found in the Illinois Revised Statutes of 1921. The following 

list is limited to penal offenses directly relating to dealing in or 

operating motor vehicles;it does not, for example, include the sub-

• stantial number of aJk s,& related provisions dealing with duties 

of public officers, special procedural points in the enforcement of 

automobile law, administrative sanctions, 
' a'Y 

tion of drivers' licenses),nregulation of 

(e..,_g., suspensiofr revoca

the quality, safety, and 
,and taxation of 

sale~of motor fuel4 ll a J C t ff§ I MJI~I illlll -., __ ....,_ ~-
.. ~ .i,,_ ..... ,.~ .. -::~ , .... •-r- ,.. __ .. ~~ iii 

Penal Offenses Growing out of D~alingi,n or Operation 
of Xotor Vehi~les, Illinois Re~iael"statutes,1941 

A. Registration of vehicles 
lZ Registration of motor vehicles is required. 
2. Ltcenses plates must be displayed, firmly affixed, kept 

k&t specified level above ground, kept clean. 
3. Covering or mutilating license plates is prohibited. 
4. Special registration of cars in hands of makers or 

dealers is required;license plates so is~ued may not ba 
used by others, 

5, Use of fictitious registration number or license is penalized 
6. Upon sale of a car by a pers:> n not a maker of dealer, cer

tain registration procedures must be observed. 
7. Non~residents must register cars after oertain period in 

state. 
a. False degcription in registration application is penalized. 
9. Persons in business of transportin~ motor vehicles not 

their own must register to obtain in transl t 11 11c·ense; they 
must not use such license plates for other purposes. 



B. 

c. 

D. 

Licensipg of drivers 

WI:?\, 
10. 11 Chauffeurs", (p~sons 

tain licenses. 
operating cars for pay), must ob-

11. Non-resident 11 chauf:t:.eurs 11 must obtain licenses, if they 
opeaa.te cars inthe s.tate for more than temporary per3:ods. 

12. "Chauffeur" mus wear a badge. 
13. Use of 11 chauffe r 1 s11 badge by other than the person to 

whom issued is peaalized., 
14. No one shall employ an unlicensed 11 chauffeur11 • 

15. No one under 15 years of age shall opeaat~ a motor ve
hicle. 

16~ Operators other than 11 chauffeurs 11 must 
learner must have a license as such;no 
a car in violation of any ~estr,ictions 
license. 

have licensee;a 
one may operate 
stated in his 

17. Display or possession of a fictitious, cancelled or oth
erwise legally inoperative driver's or 11 chauffeur 1 s 11 li
cense is forbidden. 

t8. No one shall lend to another or knowingly permit another's 
use of ~is driver's or 11 chauffeur•s" license. 

19. Use o! a fictitmeus name or false sta~ements in ootaining 
a ·dri'fer' s or "cheuf·feur' s 11 license is penalized. 

20 •. D+splay o.r: representatipn of another's licesse to operate 
a car as one'.s own. is forbidden. 

21. No one shall ~uthorize or kno~ingly permit his car to be 
driven by an w,1i I 1 a u ·mlicensed person. 

22. To operate a car in vimlation of any licensmgg require
ments, or after revocation or cancellation of a license, 
is an offans~. / 

23. To rent a car tp.an unlicensed driver,~to rent a car with
out examining and confirming the authenticity of the rent
er's license to drive is an offense;renters must keep a 
record of rentRls. 

24. Persons u-nder 21 ~ars of age may not operate a common 
carrier motor vehicle or a school bus. 

25. One whose license has been suspended must return such 
license or license ulates to the Secretary of State. 

Maintenance of highways 
26. Maximum gross _loads,4iiil: width,a~d length of vehicles,and 

length of trailers and loads are specified. 
27. Vehicles with lugs, flanges, etc., may not use improved 

public highways. 
28. Motor vehicles in general must be equipDed with rubber 

tires. 
29. Non-skid devices injurious to highways may not be used. 
30. To protect the edge of paved highways, heavy vehicles 

must use a temporary ramp to climb onto the highway. 
31. Speed of heavy vehicles and use of vehicles limited on 

certain highways when frost 1s leaving the ground. 
32. Driving over roads marked closea for construction, or 

injuring II detour11 signs,. is forbidden. 
33. Travel on highways recently 11 dragged 11 is limited. 
34. mbacks are obliged to stop and submit to weighing tests 

upon order of highway officers. 
Traffic regulation: the !ollowing conduct is dealt witb •••• 
35. Obedience to orders of traffic police. 
36. Obedience to traffic-control signal devices. 
37. Ban on unauthorized sighs declaring 6r purporting to de

clare~ traffic regulations, or simulating these. 



' 

... 38. 
39. 

40. 
41. 
42. 
43. 

44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53·. 
54. 
55. 
56,. 
57. 
58. 

59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. 
71. 

72. 
73. 
74. 
75. 
76. 
77. 

78. 
79. 
80. 
81. 
82. 
83. 
84. 
85. 
86. 
87. 
88. 
89. 
90. 

j 

~I:733 ( / I I / l I 

Altering,defacing1 or- destroying traffic signs. 
Remaining at qcene of accident, furnishing aid and 
information. 
Duty upo~ ~triking an unattended vehicle. 
Duty ·upon, striking fixtures upon a highway. 
Dtlty to- report accidents to public authority. 
Driving if habitual user of drugs, or if drugged or 
intoxicated. 
Reckless driving. 
Speed:. 
Driving to the right. 
Passing vehic:L,es proceeding in opposite direct.ion. 
Overtaking vehicles. 
Driving on one-way roadways and around traffic islands. 
Driving on roads laned for traffic, 
Following too closely. 

· T.urning at intersections. 
Turning on curve or crest of grade. 
Starting ·parked vehicle. 
Giving hand signals;methods. 
Right of way:approaching or entering intersection. 
Right of way:vehicle turning left at intersection. 
Right of way:vehicle entering through-highway or stop
intersection. 
Right of way:. entering highway from private road or drive. 
Right of way: approach of fire engines,etc. 
Right of way: pedestrians: at crosswalk&. 
Right of way: pedestrians: at other than crosswalks. 
Pedestrians must obey traffic control. 
Ban on hitch~hik1ng in roadway, 
Where pedestrian should walk on highways. 
Right of way~ passing st~eetcar. 
Right of way: driving on streetcar tracks. 
Right of way:driving through safety zone prohibited. 
Obedience to railroad grade-crossing signals. 
pe~tain vehicles must stop at all railroad grade cDossings. 
Lfmits on moving heavy equipment or vehicles over grade 
eras.sings. 
Stopping at through .highways. 
Stopping before emerging from alley or private drive. 
Parking: manner. 
Parking: obedience to time limits. 
Parking:forbidden at 14 specified places 1 e.g. by fire hydra 
Moving car into prohibited parked position by other tpan 
owner. 
Parking; at right-hand curb, generally forbidden. 
Unattended ca.r must be left locked and properly ,parked. 
Driving with load obscuring vision. 
Riding in vehicle ~n position obscuring driver's vision. 
Manner of driving through mountainous country. 
Ban on coasting. 
Ban on following fire apparatus. 
Ban on .c,rossing fire hose. 
Putting glass etc. in highwa.y; obliga~ion to remve. 
Meeting or overtaking school bus. 
Obstructing hlghway. 
Mainteqance of vehicle's equipment in safe condi~ion. 
Lamp req~irements:nUmber,posltlon,placing on projecting 
loads. 
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Local govemrnent regulations of speed and use of~I: 34 \ 
~otor vehicles in pub~ic parks and cemetaries. 

91. Use of lafnps:when mqst be lighted;on parked venicles; 

92. 
93. 
94. 
95. 
96. 
97. 
98. 

dl,mming. 
Brakes: required equipµient. ,and condition. 
H"lrns and warning de-vt-ces: required qu:tpment end condition. 
Mufflers required. 
Rear-view mirrors required. 
Unobstructed windshield,with wipers, required. 
Tires:required equipment ahd condition. 
Safety gla$S re~uired. 

99. Flares required eqwipment on certain tt'rucks;required use. 
100. R9 quired markings and fire extinguishers on explosives-

carriers. 
101. Safety tests fo~ trucks required:for operation;upon sale. 
102. Spilling loads .on highway. , 
103.q Required couplings for truck trailers. 
104. Owner forbiddert to direct or knowingly permit operation 

of a motor vehicle in any way contrary to law. 
105. Penalties on those attempting, alding, or abetting vio-

---------~ lations of traffic laws. 
E. 

F. 

C, riers of passengers or freight (priuate,contract, and common 
ca;,rriers). 
1oy. Bicenses required for operation as carriers of freight or 

passengers by motor vehicles, in different categories. 
Transfer of stmh carrier vehicles must be reported. 10s. 

10,. Local government regulation of certain carrier operations 
BIiia are authorized. 

110. Carriers must pay mileage taxes;penalty for nonpayment or 
failure to make returns, or for making false returns. 

111. Misrepresen~ation in obtaining certificates for operation 
is penalized. 

112. Identification marks must be painted ,or affixed to truck. 
113. C8 rriers may not use bills of lp.ding' in form other than 

approved by public authority. 
114. Carri'ers may not use bills of sale in form other• than 

approved by public authority. 
115. Carriers must comply with public authority's r~quirements 

for reports and forms of accounts. 
116. Hours of labor of truck drivers are regulated. 
117. Violation of the Truck Act or of administrative regula

tions issued thereunder is made penal offense. 
Preventive regulations:preventing ~imes,accidents,uncompensated 
losses in connection with operatic f automobiles. 
118. G~rages must keep record of icense and engine numbers 

of cars held for sale, rent, storage, or repair~ and 
report altered engine numbers to public authority. 

119. Suitable showing of financial responsibility, by bond or 
insurance, required of private, contract, and common 
carrier operators of motor vehicles. 

120. No person may rent cars without carrying insurance or 
posting a bond, to meet liability arising out of their 
operation;bond or insurance must be kept in force. 

121. Carrying firearms in car is forbidden when done with 
criminal intent or by a person of criminal associations. 

122. No person• without official authorization may equip an 
automobile with a sher~ wa1e radio receiver. 
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Crimes against property rights in autom ilea. 
123. Use of a motor vehicle without owner's consent is 

124. 
125. 
126. 

forbidden. 
Tampering with motor vehicles is forbidden. 
Destruction or alteration of engine number is forbidden. 
Possession or sale of motor vehicle with altered engine 
number or without any engine number is unlawful. 

12?. Destruction or alteratiop of special engine number.ass~ 
igned by Secretary o'f State for an engine lacking a 
number, is unlawful. 

128. Stealing or receiving ~tolen motor vehicles is pen,ized 
129. Person coming into possession of unclaimed car mustae

,,------r----:-:~-JlJi~v~~1~sher1ff or mun1c1p~l officer. 
130. No one .~operate a car without a certificate of 

_;::;:;~t----...k.~+.i..,L.,!~ a~.!.!llLbeen obtained therefor. 

H. 

I. 

131. No one ~sell a car without obtaining cancellation 
of old llir iilaaee of title and issuance of new one. 

132. Alteratio or forgery of certificate of title ls penalized. 
133. False st ement in application for certificate of title 

are penalized. 
Dealing in automobiles 
134. Maker or dealer selling a car must give bill of sale to 

buyer. . 
135. No ~cha~ffeur" or other person having the care of another' 1 

motor vehicle shall take a bonus or discount for himself · 
~ in connection with the pu~cl:me of suppfiles or doing 
of work thereon. 

136. No person shall tender a bonus or discount to a II chauffettr1 

or other person in charge of another's car. 
13?. License is required for engaging in retail sale of new or 

used cars, or parts or accessories;no person sha~l repre
sent that he is in such business unless he is licensed;he 
must post his license;he must re-apoly if the _facts of 
his business change. 

138. Holder of a lie nse to sell used cars or parts or access
ories must keep specified records of transactions. 

Miscellaneous 
139. Persons owning or oper~ting motor vehicles used for deliv

ery of goods must provide windshield to shelter driver. 
140. Authorized limits of auto races may be set by mocal gov-

ernment officials. i 
141. Location and use of public garages nd private garages for 

more than ·five vehicles may·be re ulated by cities and 
villages. 

142. Pe1rsons eng~gedin business of providing automobile insur
ance must comply with stated forms. 

143. Resident owners may be required by l I li@!■L •1 sass. 
municipalities to submit cars to saf~ty tests. 

144. No one shill place the badge of the .t;nerican Legion or 
its Womens Auxilia~y upon an auto unless authorized 

under the rules of those organiza~ions. 
145. A person conducting a "community sale" involving goods 

delivered by motor vehicle must keep a record of the 
operator, make, 2iillB' and license number of the delivery 
vehicle. 

146. No one shall take protected wild game from an auto or by 
use of its lights. 

147. Transportation of un 1_awfully taken game by auto is forbidd1 
148. No one shall trcrnport or possess alcoholic liquor in any 

motor vehicle except in the original,unbroken package. 
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2. The Hazard tu-Life-and Property 

An increasing number of people were killed or hurt, and 

an increasing amount ot property damaged, as the automobile came into 

mass use. In states that recorded such data, the death rate from auto

mobile accidents rose from 1.8 per 100,000 population in 1910 to 1~ 

1n 1920, to 24.5 in 1930, fluetuated about this last figure 1n the next 

decade and stood again at 24.5 in 1940. From 1923 through 1930, 201,000 

persons died in accidents involving motor cars;from 1931 through 1940, 
r 

344,B2M. Though records were incomplete, non-fatal inJuries in auto-

mobile-accidents showed like increaees,---from about 150,000 persons in 

1913, to 650,000 in 1923, to 1,150,000 in 1930, and never less than the 

last figure through the ensuing decade. It ~as hard to estiIIRte the 

money loss from these accidents. Out ot its experience, the National 

Safety Council suggested that 

A community or state can roughly determine the cost ot all 
its t~attie accidents by this method: Multiply the number 
o~ deaths by $45,000, which is the average cost ot a death 
plus the cost of 35 injuries and 150 property damage 
accidents. 

The Council, tor example, put the calculable direct costs ot automo

bile accidents in 1940 at tl,600,000,000;halt ot this was property dam

age, $570 millions was wages loss, 140 millions was medical expense, 

and$~ millions was the overhead cost of insurance. 

The automobile p1rolem came to dominate the field of pcc1-

dental personal 1nJury. The National-Safety Council• pointed to this 

comparison among the ditterent main causes ot accidental deaths: 

Motor vehicles 
Falla 
Drowning 
Railroad 
Burne 

1913 
5~ 

18 
10 
15 
11 

• 1930 
29~ 
18 

8 
7 
6 

1940 
33.3~ 
25 

6 
5 
8 

Experience did not show a rapid or sat1stactory social 

adjustment to this new accident source. Between 1925 ~nd 194Q '11111181a 



VIII:737 

ie.mile~ travelled showed a general tendency to 

decline. The figure was a little over 19 in 1925, went to 16 about 

1932, climbed back to a lower peak or a little over 18 by 1934, but 

from then on tell steadily to about 12.5 in 1940. Over these years 

people were increasing their motor vehicle mileage;thus from an es

timated 252 million vehicle miles in 1936 the figure went to 302 mill

ions in 1940. Apparently we were getting a growing amount ot trans-
... 

portation serviae out or the motor vehicle at a relatively decreasing 

cost in lite. But from other aspects, the accident costs did not appear 

-, sr to be in so encouraging a tremnd. Deaths per 10,000 registered 

motor oars, 1925•1940, went from about 11 in 1925 in a generally higher 

curve to a little abpve 14 in 1934, and then slanted down again to 

11 in 1940. If the mileage curve suggested some improvement in the 

hazards ot vehicles-in,,use, the curve relative to registrations suggest

ed at leaat less progress in terms of dangers from drivers-19-operation. 
automobile accident .)~ I,.,(..~ A.Q.V,,...J 

An<j\deaths per lOQ,000 population over this 1925-1940 perio~showed a 

generally upward. curve., .: I &.a -- I!•• II I I lllit, lfSiih bQ. 

tf?i I , -· I I 1!8&d a IJIZJ It 1 n• &ail.9£ a. 
« t; ; ?&¾ MP llil&E!!URlS • The human cost 

ot motor vehicle uee, relative to population, stood substantially higher 

at the end ot the period. 
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b. Repairing the Harnage 

How did the +aw respond to the growing hazard to life 

and property preKented ~Y the mass use of the automobile? By mid-

20th century it had had the problem on its hands for about 40 years, 

taking as the starting point 1909·, when Fo~~ introduced "Model T". 

The outstanding fact ,9f that 40' year span was the law's preoccupation 

with the problem of compensation for a.amage done, ana., conversely, its 

relatiW>l 2 R limited attention tp prevention of damage. The 

next sub-section gives some details of the growth of preventive legal 
A~ Here let us 

regulation in thl:s fieldff'!I I 77 I II 1 M j t r · i 3 X Jftc 11nc note that 
middle 

not until theA .,.,.. 192ot e did many stat es begin ·• d t the elementary 
work 

preventive <fl' & of building a reasonable traffic code; 1111i, not until 
middle "'-

theA.19301 s was any substRntial attention turned to preventive effort; 
1ds late as J!Slsoberly declar~ 

and - tila/\19~2~ a 1" careful surve~ ,ct il-\tha.t 11 The United 

States has the greatest and most costly automobile accident problem in 
· concluded· 

the world 11 , <ilali1\hat II in spite of our spasmodic efforts to control it, 

we have not :nade mucrh impre·ssion on it. 11 

This accid::ent problem was a prg,duct of a □achine society, 

/ and much driving, 
---of the interplay oft • JI zmrS t man driversA. relatively inex~ 

pensive and aependabie but also faster and heavier cars 1 and a vastly • 

extended mil~age of alJ_ .... weather roads. But the law's ex-tre-ssive concern 

with compensation, at the expeaee of prevention, was not a response -

natural to the thought and action of science or technology. We muet 

not romanticize about the amount of forethought and planning that have 

gone into our scientific and tPchnical progress;our technical means, 

parS5icttlarly, have !lll'O grown 1 I It ill more by rule-of-thumb than ilr 
a 

according to long-range plan. Nonetheless, -- self-conscious ideal 

a.nd measure of succes~in a society increasingly a.a■■ : 1 5 I scientific 

and tedhnical-minde5was to make things work(.. "fh1s meont, to take 

thought to cut costs,llaii waste, friction, and interruptions in the flow 

of whatever "res in process. c t 1 material er a. nly the great_ rise in theA.standard 
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of living that affected all wRys of life in the United States after 

1870 did not come because men gave their main attention to mopring 

up the debris of breakdowns. Hear a spokesman of this machine society: 

To Andrew Carnegie, "The saving that the community makes is the root 

of weal th in any branch of material development. . .• _(A] young man rs 

labour or service to the community creates wealth just in proportion 

as his service is ~seful to the community, as it either saves or im

proves upon existing methods." 

Automobile acciidents did not present an isolatAd instRnce, 
In other cases the 
-. •"law lagged by at leEJ.st a generation in applying to machine-;age 

issues I; i F1i?IJFBI 11181 Fjil]U a ■■ln 1 &Ii I ; f r ii?il? WIS the natural 

machine-age emphasis on pr~veDting trouble rether than on picking up 
, fallen. ,("'" AO ~J,~ 

the pieces after trouble had( _ g 4 ~ thisA.happened is 11 y 

that we me,y fairly call it e leading chr,racteristic of 

the lawt s reaction to the first 50 years of the technological e.dvance 

after 187~ 

Consider, ·for 1:;xample, industrial accident. The lFJw 

first rueraked th.e impact of this issue in the United States in 1841 ~.nd 

1842, in the South Carol'ina and Massachusetts decisions that adopted 

the ~ellow servant rule. For some 30 years nothing hapoen~d except the 
recovery 0f 

elaboration ~f common law rules dealing with,{i-amages for EU ch 1nouries 

and th~ enactment of laws permitting recovery under these principles in 

cases of wrongful death. The next 30 years, after +870, s~w widespreRd 

le61slation19 t & I 4 But the 0vers-i~~dowing attention was given to 

emp~oyerst liab:tltty laws ~hich simply tinkered with the elemionts of 
employer's 

the suit for dame.ges, limiting or nbolishing the(.rray of defenses, (con~ 

tributary negligence, assum¢1on of risk, and the fellow servant rv.le), 

Starting in the lat~ r7os,---by the most conserv~tive count at least 

20 years 4fter the Northern United States had a full-grown problem of 

industri~l workine conritione on tbeir r.ands~--,lerislBtures begAn the 
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general adoption of factory safety laws. For another .30 years these 

made a most faulty body of preventive regulatfon: (1) They were spotty 

and unco-ordina~ed;they dealt with particular problems as these chanced 

to get attention, making a hodge-podge of laws about fire escapes, seats 
eng1ne-room ~achine 7uar~~ 

for women workers, spfe ssaffolds, A3peaking tub.esi? niP e 1 

_,s !ii 1 1 I i 
r \ shops·. 

toilets, overcrowded work a ,-. (2) They were 
o·r unthinking, 

tim~d~to the point of being innocuous, so far as concerned enforce~ent ... 

':Chey were usually con:ten t with making viol'ation a. misdemeanort. s+ : I Ui 
(E{ thus must 
~nforcementl\DJ is be by - cumbersome•••••• criminal proceeding~, 

dependent on the initiative of a local prosecutor who WPS untrained in 
cases, 

safety matters, .. busy with more familiar kinds of criminal i~R-&£li(IIIR1-. 

and ,_111111-•no~ likely to discount the ill7Will of local industryti the 
" 1:t~ 

r 80s some states had facto.r7 insppctors, bu Nd.id not back them up with 

enough staff or money or wi:th effective ,administra.tive remedies. 70 

years after the industrial accident problem first 11 1 0 marked the la.w, 

and about 40 years after it had become a first-rank problem in eooial 

and economic loss and buman suffering, the real beginning was made on 
~ause of the scope of their relief, after 

preventive regulation. /\1fhe first workmen's compensation systems,/\• bJS 

1911, immediately drew full attention to the pr~blem of accident preven~ 
he new industrial commissions worked as much at 

t ion in ind us try. the • ram n o sys tern• 

a tic saf ety~codes r,z1 ! a.s:Ss2 Ht ss A fns tt a a al rm I F ii? iiiu 
he did at ~ 

c ••1 & '!' e.s he administre. ti on of compensation. 

t 

A similar lag in the type of a.pproach taken to problems 

of a technical society marked such diverse fields as consumer protect• 

ion, crime, Rnd domestic relations. From 18?0 on developments in large~ 

scale production, transportation, and cheap JS\: prin~ed matter were 

building wider markets,,'ililei11111 •••r••P•t•ri11z .. ps111; at the same time • an increa 

ing part of the population was becoming dependent upon money income and 

the exohangf,r money for needed goods and services. There we.re more 

buyers, a.nd there was less face4;to"!"face dealing of producer or distribu-
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PAtol ~ 
torh In the f~ce of these trends, ~or a generation the only consumer 

protection at law was by actions for damages,~--for nggligence, for 

. fraud and deceit, for breach of contract or of warranty. Abou·t the 

turn of the century, under pressure of farmer-producers> most st ates 

42 a,i created administrative offices to police the adulteration of 

foodstuffs by processors. But the growth of markets had made the pro-e-
measure 

tection of consumers largeli a natimnal issue. We can~ the tardi-

ness of the response in federal law by t~ing as a conservative dating 

point 1879, whenfhe_first major effort~to get legislation. It 

took until 1906 to win the uphill figh~ against stateserights, apathy, 

and commercial interest. The._ Food and Drugs Act then put on the 

books was a major step toward adequate prevention of fraud and peril 

to consumers within its range. Even within its scope, however, it was 

of limited effectiveness, {llld it ~ook another 32 years to get new 

strength in the lRw, b~ amendme~..£-938. 

drugs field, the consumer had 

Outside of the food and 

preventive protection ag~ 

ainst false or misleading advertising until the creation of the Federal 
• Trade Commission in 1914;here, again, substantial force had yet to be 

added to the regulation as late as 1938. 

Tensions peculiar to an urban-industrial society pro

duced new types and a31•as2:t a I reaches of crime, ---notably, Juvenile 

delin()uency at one extfleme, and business or 11 white collar 11 crirres at 

the other--,and new economic and social strains upon marriage. The 
changes in court organi za ti~_n-1 e-

sketch of _.. w, a L I ttl ts p D I JIN!f I 2 II 1iu;II 11 a - I .............. 

" ii a. .in Chapter Fouri • : k➔ dates 1 li the 

slow adoption of preventive-administrative techniques alongside the 

conventional emphasis ,O'n penA.l ty and reparation. From th~ base-line of 
l 

1870, we hA.ve to lo~k to 1899 for the first real juvenile court experi-

ment, and ~o 1920 for its general adoption;as to business crime, we 

hAve already noted the example of the tardy provision for preventive 
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regulation affecting pure food and drugs and false and misleading ad

vertising. illlli!!!!!!:l&lt Special response in law to the pressure that urban 

life was, thrusting on marriage came in the first domestic relations 

courts fn 1910, 1911, and 1914 • .i tan T ti ■ ••• ·"•t) 5 

'IDlat there was an urgent public interest in urban housing, from the 
C,becon;i~ 1°..tl iqei\ gt J 

standpoint of Juvenil,e delinouen.c and broken homes, did not 1 91 • 
rlier 

safety and sanitary ,regulations • Ft[ 73 Ii T■ 1nin1iire 111 
Planned us~ of educRtion, con~~ltation, ~nd publicity, in paace of con

ventibn~J cr.iH1inal, prosecution ofa1 vorce. "Or separation proceedings as 

means of handling social tensions did not bulk large in legal regulation 

until efter 1910. • 
. There was hdthtrfg inevitable about .,.M.AA-. A,.._ this extent of lag\.1'1,1 11■ the law1 sABJi!flli11ah • 7 

"\ ol ~ .._.. built 
..;ti'!;°, ltl.L?ri ~_.fa • r •• .c.ontrornatural to a societyj\f!i!.I J g? e· ] & 

oL 11 ■ a _,.~d tedhnology. There were 1s~me signs that the 

lag grew less. The airplane end the radio both took on commercial im~ 

portance from about 1920. Both presented serious problems in the collis 

ion of private and public interests. The airplane offered new hazards 

to life and property. The radio early offered a different sort of 

traffic problem: Many people wanted to use a number of channels that wer 

limited by nature. Traditional legal doctrine offered analogies to hand 

each issue by th~ award of da~ages for invasion of priv~te interest. Bu 

as earl-y as .. the Air Commerce Act of 1926 Congress put rel lance in 

preventive administrative regulation to deal with the air safety problem 

For a11 the shortcomings of this beginning effort, it followed the rise 

of the problem with a speed unmatched in the history of industrial or 

automobile safety. And the first main strengthening regulation in this 

field came, not after a 30 or 40 year lapse•, but within 12 years, in the 

Civil Aeronautics Actj o! 1938. The pace of advancing preven~ive regu

lation in radio traf~ic control was similar: the first main step in the 
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Federal Radio Conunission Act of 192?, the de0isi ve str-engthening legis

lation in t~e Communications Act of 1934. 

Why should there h~ve been the lag in preventive response 
OAI\.J... 

to the automobile accident Droblem, •-- these other troubles that seem 

ed so nau..rally in0ucpd by a machine society? And wh?t light might be 

cast on this au~stion by the contrasting examples of air 4nd redio r~gu~ 

lation? 

First, it is clear tha.t ~nrnhasls upon repair~ nr rather 

than preventln~ damage was inherent in the situAtion so long as the 

main job was left to the courts. •· qM ••i '?he J 2, injunc
conld 

tion ~afford some advance protection to 
.O.therwi Re, 

nrorerty interests.~he 

t • i .. traditional equipment of the courts fitted them only to 

grant ana enforce com9en8ation for damage done,. The 11 Juoicial power11 

vested by constitutio~s w:=i.s not a roving commission to anticipate 

troubl.e, but r,ther to act on the facts of trouble w'ieh pertief rought 

them l;)efore the aou·r_t,,e courts, more9ver, lacked the f ds, staf'f, * 
~' an_g._ t._i·~-lor _ _filll; i l inauir which t · ul c 

experier.ceX• bl h · 1! fi:s:, search out the ror1 s -• Ci I I► A.nd the 
f \ revetltion ~ troublqs that c,qme 

• i I j g ~-• unexpected a IS ilji l .Pl$ Ill& 
with living ·~ 111••~ 'e;; , 

· ~.j~dit:ons- I _1 I& set by tE>_chnicf ~1,1ost 

states a~ late as 19¥~• nlc,,'k!''. 1 ii 1 I b at1J!fi&~\,u;: µ:; Su,i,.., ir:/f ; ::::.:.h;;;; J D - 1 tcZ I ..... P .,_ I ..... I 

in hPndlinr accident lltiJetion or traffic violations, the courts still 
A 

held the field,.> after nearly a generation of :nass use of t''ie mot"'r cc1.r. 

This co· 1 ld not but give a ~et""to thought and action in this field of 
with . 

l'aw, preoccupying them.,-s••-1••t•t-•111•11••• the main type of court:<:admin-;:: 

istered remedy. The example suggests why 20th century thinking began to 
early action in 8 tro· e area b (and res.o~rceful/ 

e111Dhe.size the more flexi bfe'Yleg-i ela t"1ve Rnd 

executive llli nwnqg · egencies • The ;, rice of continued judicial predomin~ 

t=1.nce was apt to _be iBertia or imp(?tence in t11.e development of more effec1 
~ ~~ ~ ~ 

ive ~ I nr◄Jllf 3' IL& f"'- P- ---a-• 
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Plainly, however, this reliance on the courts-•-••••A..1 
Plllll 7 II I tt $ Pt 3 .. , 3 I tJ7 SSL was itself the mark of 

deeper influences. One of these was an idea of public policy which 

sprang from the abundance ,ql).q. promise of the machine. The indUEtrial 

revolution had opened up infinite roads to material progress;society 

would move best by encoura~·ing as :nany people as possible to explore 

these roeds1the law should be cautipus about adding to the i~~itable 

risks of these explorations by the regulations and liabilities it set. 

Lord Abinger sensed this much of the temper of the age when in Priestley 
English 

v. Fowler, (before thel\Court of Exchequer in 183?),he refused to hold 

an employer liab~e for injury done to one of his employees by a negli~ 

gent fellow servant, because 11 If the master be liable to the servant. in 

this action, the principle of that liability will be found to carry us 

to·an. alarming extent. 11 Men were firm in their confidence that· the 

machine plus free ingenuity in its use spelled progress. Let progress 

run·;4.Qlllt if some loss went with it., tpi s would be relatively minor, and 

should be made up after the event and 

This--view had classic expr.ession from 
been harpened b• the vision of 

ene:t1ation ~ o 

within ca..r.efule restrictions. 
whose view ha 

another English Jud~, 
R more dr tic 

4lllt industrial empire than Abing 

er had seen. Contract was the 1 ; instrument the law put in menrs 

ha.nds to work out this technical abundance" In 18?5 ti lf ~tc:i"-.t± ■·ie 

~&:,. _lir Geor~essel, Master of the Rolls, observ~d that 

It must not be forgotten that you are not to extend 
arbitreri~y those rules which say that e given con~ 
tract is void as being against public policy, because 
if there is one thing w~ich more than another public 
policy~ requires. it is that men of full age and com~ 
petent understRnding shall have the utmost liberty of 
contracting and that their contracts when entered 
into freely Flnd voluntarily shall be held sacred and 
shall be enforced by Courts of justice. Therefore, 
you have this paramount public policy to consider~ 
that you are not lightly to interfere with this free~ 
dom of contract., 

Early p_utomobile cases showed how taken~for-granted was 
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this cmnf i 4.ence in the gif.ts of the machrn~. .... -.\Jith striking unani~ 

mity, th~ cburts ruled that, despite its no1se, smoke, and ·hair~rajsing 
as much 

20-miles-an-hour speed, the automobile wasl\entitle the use of the 

Even more significant was 

their refusal to borrow the ready-to*hand com~on law precedent that 

made n ■I r the owner of an inherentl~, 11 da.ng-erous instrument" liable 

regRrdless of fault for dame.ge that it did when operated by a servant 

or when it broke bounds, or otherwise f ulf ille d its na tura.l propensity. 

In the le A.ding case, ♦ JI 71 & in 1905, the Indiana supreme court se.id a 
one 

that tfllll•IIII• could not 1:e rield gull t_y of n~P'ligen ce as a :tatter of law 

for using an e.utomoblle • •rf n the public high.way: 

Because novel ::ind unusual in appearance•, and for that 
reason likely to frighten horses unaccustomed to s.ee 
them, is no reason for prohibiting their use. In all 
human acnivities the law keeps up with improvement and 
progress brought about by discove~y and invention, and, 
in respect to highways, if the introduction of e new 
contrtvance for transport~tion purposes, cond.uC'ted with 
due care, is met with inconvenience and even accidental 
injury to those using ordinRry modes, there can be no 
recovery, provided the contrivance is compatible with 
the general ~se and safety of the road. 
~~ 

The danger, ~he court ~.I J I If 3 f f I J I± , wR.s not i nhe ren tl:l 

in the a~tom~bile, b~t in how it was used. So spoke the Georgia 

Court of Appeals in p~ influential opinioh of 1907: 

It is insistedt in the argument, t~Rt R~tomobiles pre 
to be classed with ferocious ani.ials, and that the law 
relating to the duty of the owners of such animals is 
to be applied. It is not the ferocity of automobiles 
that is to be feared, but the ferocity of those who 
drive :them. Until hume.n agency intervenes, they are 
usually h.q_rmless. While, by reA.son of the rate of pa.y 

lotted to . ud es in this State, few, if any, of them 
have ever owned one 
of· these mac~ines, 
yet some of them 
have occ?.sionally 
ridden in them, _ 

thereby acauiring some know~ 
ledge of them;and we hav, therefore, founa out that 
th~re are times when these ciachines not only lack fero
cityr but assume such an indisposition to go that it taxes 
the limits of human ine;enui ty to ma.ke them move at all. 
They pre not to be clpssed with bad aogs, vicious bulls, 
evil-disposed mules, ana the like._ 

...,-:- abunde.nce thkt swellerftrom · 
, ,~ .. ,;he ,t7n1 5 1 lllt.!!f • applie~-science e.nd technics ....-. 

~1' f d 1 ostlire fltl th· _ . ...,_,, m. 10 ~ is presumption in f.qvor of let-things-ala 
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society delayed .questioning 0f it. 

techn<•logic·el change developed 

with great speed. From 1900' to 1920 the mRnufa.cturers r problem was to 

make enough cars to meet' the demand. With the depres-sion of 1921, 

capacity sales of new cars began to be possible only because users were 

gettinf', accustomed to trading in an old for a new car;by 1922 there 

WP re three t rade'!'!i.ns to five newrCP r SP.lea, by 1923 there we s a. trade-ii 

with/over three of every four new,:-car sales, by 1929 the traAe-in J8iir 

wt p was the center of more than four of every fiye new-car sales. 

The used~car market made the auto available to hundreds of thousands 

of persons who could afford to ~end only between $100 and J400 for a 

cer. In about seven years it created a mass of car owners who by def~ 

inition were financially irresponsible. The trend had climaxed long 
r.inY subs tential 

before there was SMW;tkC 4 Q 111 &>attention d j to whet it implied 

for the edequa.cy of the trad(:Ir°na1~ s~~la~,...as Fl ,i1e2ns of 

hand.ling the a ccir1 en t problem1J.,_ 11-rthe general result of -technological ± f wide-spree.d• 
c..o.r,nt,e was typic:tl.ly a materia dvance t~t.:it wa.s • la.rg and p t. t ,e /'\ 

This l 'II ·*•· made the accompanying con ts seem, smaller than the real 1_y were, 
Also, it tended to _,A cover_, up the fact that the costs might fall , .. 1th u al r or crush-

ing burden on a few people •. Let us recall only one, symbolic aspect of 

the data summBrized i~ the first section of this chapter: The - people 

of the United States found the automobile so useful and satisfying 4 

ann■ id Iii LS Ifft that between 1916 and 1940, while total passenger 

movement by public c;irriers declined about 12 per cent, total nri,rste 

automobile trensport increased ,from -18 to 476 billion p.cissenger-m7 les&. 

arrl accounted for nine out of ·every ten passenger-miles of travel out~ 

side of cities Rnd for three of every four p~esengers transported ~ithi 

urban are::,s. 11 0n the whn·le, the mobility of the AmericRn people, meas.a: 

ured in passenger-miles traveleq.,, was ten tinies greater in 1940 tr:rn 1.n 

.1921. II On the other side of the ledger was an annually incre~sing tol: 
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of deaths numbered in• "tens of, thousand:s, inJuriea 1.n _pundrec;l.s of thous~ 

,ana:s:, fnbney losses in hundreds of miilions of 'dollar..s. All this made 
,. 

dry' -reading. '"Ao.d consci."Ousness of 1-t tended )to 1 -be b~ried beneath the 

daily felt utility of the machine whose use warf running ~p these 

costs, apparently for somebody erse to pay. Naturally the general 

consciousness felt even less the private hardship and tragedy behind 

the statistics! 

1-fale hea.d. Fatal. Went behind in rent. Daughter trying 
to support self and mother, though not well. No savings. 
Compensation pending. 

Woman. Sole sUP})Ort of three. Out six weeks. Debts to 
grocer, butcher, commercial loans. No compensation. 

Child. 63 d.ays in bed. 8 family rnembers, no earners 
(father unemployed at time). Grocery tills owed. Borrow
ing from friends. No compensation. 

Male head. Serious injury, probably permanent~ Three 
months in hospital. Compensation more than covering 
expenses.up to time of settlement, received 8 months 
after.accident. Meanwhiilie family owed grocer, landl6rd, 
coal dealer, and drug store~mercial loans ~2%. 

The i,mportance of it l I ·••• facto~ 1 J■ "'underlined 
) 

by the contrast:h(lg examples of ·1egal regulation <Bf air safety and 
~.) . 

radio traffic. fie .noted I I 84 1A $¥cap • Pf the law turned toward 
~ ) \...~SJ 

a prevenJi!~_jmghasis with a .speed quite unlike its laggar~"'P-r-eoccupa-
~17\" '/ j...,....,indust~ial or 

tion wi·th/\ damages ct Sil I wn ; .., O •e~aut·omobile accident.QI, The 

technicai facts set much more obvious• terms for the public enjoyment 

of radio. and. the airplane. A listening public could learn (?,st and ·on 

A large scale that for :want of radio traffic control they weuld get 
,a j uffl6-+e of 

mainly The airplane 
1 I 

0 of lone adventure, 

and did not ~ lose head line appeal by becoming mere inci~ 

dents of a new mass form of travel;the timing as well 1:ts the technical 

facts of air travel development both favored eerlier resort to preven

tive regulation. The pressure of the facts in the radio and airplane 
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cases, thus, was so strong +hat ,;.,,e cannot allow la:w-emen 

for showing~ th~t they c0~fd~)eP.rn by experienc~~ 
)~.; 

111&!18111•t•■~t rad~o and air rRgulntion 
I\ 

clear 
Mus credit .,. 

IJJ rudi:r "'5, 

plR ~_mJ.y benefit-

ted b 0 cause they cPme after 20 years• pioneer-work in ~reventive

administretive law. 

Granted, <.1ll'llt that for 40 years the 19.W ettended mainly 
in 

to the award of da~ages ,1111■■■•--•1-~e•11•f handling automobile accidents, 
ti I Ls 

how did it develop within this f,rame 

flR l!Pi ~ 1 ts thinking 
analytical 

of reference? Again,it JIii IQ 

~w. to the of life in a a1acbine 

society or to theAmethods of applied science or te~hnology. ••!hat it 

did do was demenstrAte that lefal insti+uti&ns and doctrines can have 

remarkably tou6h staying power against the weight af a.c to that ,,ress on 

them from outsiae. 

The law uet the rise of the 8~tomobile accident prntlem, 
policy '-" 

,.,bout 1910, Mi th a A.di • i deep)G••f,ixcd since Mr. Chief Justice 

Sha.wr s opinion in Bro,vn ::!...:_ Kendall in 185Ql ._ to recover for injury 
ttl generally 

unii"lentionr ~~Y inflict~d, plaintiff must,.~h_o~w the.t ~enoent WPS at 
~~,, fVM,-1't--,wo +- l,-t..-~ ') 6~ ~ ~ ~-

fauiht> So rooted was this approach thet in 191 the New York Co 11rt uf 
A legis1Pture 1 s a princi le of 

Appei;ls cov.1d regard th:A attempted subs ti tut ion ofl\lie.bili ty wi th<Jut 
~ E1-S 

fault e: s tLc rg @ 111 i 2f ya It If a g • g t ■ C 1 II It 3£4 7 L · ~ un::-
to the µ~i~t of ~ 

reasonable q N ■ 1UMI • e viJletion of due r.rocess of law;hence it 
A 

held unconstitutional t'rte st11te 1 s first workmen's compens'"ption act. 

The fadlts of R.utorjbile use made the II f AU l t" orinciryle 

in lRrge me~sure irrelevant, and certeinly very hard to administer. 
serious 

'rhe principl,e ~ssumed tha ti\ deJnage to e.n·, tl-ter we s unusual and the normal 
subst.g.ntial 

result only of Bil s deperture from ordinary standards of c~re. But 
<..._ made wio ~t.::"':of 

a percentage of cost ,..,as inherent where people1use•A1111-1c"iines. The 

automobile was fast, ~0werful, and heqvy. It responded auickly to the 

will or impulse of its driver. It magnified his personal cbaracteristic: 

ln action, turned wh~t ot'rterwise would be a moment's ine.ttemtion, a· 
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trifling indecisi-on,. a secondt s daring, into tangible consequences hePvy 

with l..o.ss. The rpass use of the automr.bile multinlied the occesions on ....,~~----------....__,,i-...,__.-.--
whlch such ot-herwise tri v.hal lapse·s migrot rrave these resul ~ 

---~,. , 

Moreover, 

almost any Rccident involving an automnbile in motion ha:)nened very 
courts 

fe.st e.nd with ·11 ttle 9r no w,q_rning, he c'Jnf 1dence with which r It"'-
enrly denied 

t t 1 ii 2. -I\@ ti■:t• -1\E rt tha.t the p_utom-,-bile 
their 

was inherently a 

$ fei th in trie 11 dRngeri\US instrurnen-tali ty 11 marked not only •x• 1 

wisdom of maximum free action, but also their failure to foresee ho"Z 

technica.l fact and humpn nature would mix. a· I Exoerience with the 
peo -ile 

behavior of --./\::ind eutomobiles tardily pres~ed r,uP-stions on the law-;-

,nen: ( 1) 11~s it just to decir'le how the loss of an Pu tomobile eccin.ent 

should be borne, _according to a weighing of somebody's, (more l~kely, of 

at leP.st two people's), split-second 11 faul~: . .:.-;rh~ch_:,~ most other circum~ 

st-Bnces would not have CP11sed such disproportionete La.rm?) (2) Did it 

not turn the administr,tion of juotiee ~ la~gely into~ gPme of chRnce 

to attemnt, months or yeArs Rfter these sDlit-serond events, to piece 
an apnr,gisal of 11 fault 11 

to~et~erl{rom ~artisan witnesses, or vdtneeses who et best were unt~a~n-

ed observors of u:na ticipAted rm a ha-openings that th.e,· saw or heAro 

in R flash of startled percPction? In 1925 e distinguished Junge of a 

busy, urban, first~i~~tance court ~s••••~•~••il=r.,..@tZillil::Z■tt~.i~l~ZN••·1"1~e, .&• ns 

P>S_.,,.....,-1=:.d!I.,) L 1 e, snberly au:,rPised the Rutomobile accident lawsuit. 
exemplified 

His lJptp J Lil testimony VIIF ■ i rt an almost unR.nirnous current of o-oin~ 
increasingly voiced by 

ion !If ■i/\experi.enced trial la't<-.ryers and judg-es. Said Judge 1~arx! 

In the average personPl injury CPse, it is a pure ga~ble 
who will win. The result does not depPnd upon who w~s 
negl 1 gent becR.use that question ce.n not be accurately 
determin·ed by e.nypne. The result may depend up0n who 
hAs the most or_- the best witnesses, the ,:i_blest lewyers, 
or ~pon the biRs of the Ju~ge or the Jury, the fbreaks 
of the trial1 , the personal equation, t~P ½PBlth or 
poverty of the -r:erties and nany nther questions which 
hAve little or no connection with the issue of true fault. 
Every practicing lawyer kn~ws that a n~gllgence CRse 1s 
built upon $hifting sands end that different jurie~, trial 
Judges ~nd ap~ellate courts, up0n re-trhals of the same 
case and upon the same PVidence, reaQh VArying and op io
site r.<=>sults. 
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ha.I:tded 

In verious w~}s,frbm the 19~0 1 11'on the law in a back
seemed to Ftck.no1.-Jled 1-re 

fashion M■■@r"111i\that the Tault principle had dubious value 

in -to the 

eutomobile cases. Experience showed that ~ if a case got 
i:;vt;~ +-

jury, the 11i Fil+ nlaintiff WHS likely to win two out of three 
" 

times. If it appeered that pl.c1intiffrs conduct had violated eome clePr 

standa.rd of care f'ixed in l,~gal doctrine, the judge could keep the cP.se 

fro:r1 the j ~ by directing a 'verdict for defenda.nt. As tbe accident 
ury" ~ ~ /'1 1 0 .> 

problem mounted • JT!&ll 1 L; courts i~tradi tici.2,8-1 comrnon la.w fashion 
. tnJ,-, •~,IOtA,,l,A/"' 

beg8n to elaborate rules ........ _.similarities in the situations 
J\ I\ 

br')ught before them. The m.ci.jori ty 0f states also fol]_.01,Ted the doctrine 

that violation of a penal statute was in itself negligence,•·◄ 
-l. ~ 3!'!t ~ ~~ ti > 
-1:..,ei:,islatures addilli& to traffic codes the courts 11 II ;, Ii j; t OJC these • L. 

I ~ /\ 'b ~A /\ 6"'" 
.&DIits; 11 fixed rules trlli careful conduct; ~ince driver violations 

I'\ 'I\ 
1·1ere involved in at least half of trAffic acci-'i.ents, ti_ II 
~ 

• judges 

~had potentially broad op,ortunity to curb the jury's ~ole. ~e 

I ♦44 1bit' fi:rst enthusiasin for ••••- fixed, specific a¥& 9 J of 
later Rp·.; 1 ying the 1traffic code.fu1 

drivers I Ce.re I\,,..,,. slackened. - ,.,. - At one stage' for exernple' l ere ... 
approaching from the rig~ 

cisions a.nnounced firmly that tl-ie nersor:~ele+tilg P.n int 0 rsection-/\~ 

had the right of wayf~ter ce.see so crnal.ified the ru'le thvt it finAlly 

amounted 411111ilonly tJ Jne el"'r"lPnt :1il I qJ ! to 'be 1,·ei5hed Jb.n the ·whole 

cireuiastancAs, c.nc Ylence generall;y to be v1eighed 
not exercise 

having the ri[rt of 1t1e_y must/t flilj it 75 1 t J 6 t wi tp.011t regr>.rd to 

nt"J.er facts, --the wic;l.tri -:if t 1--ie street, the numbe~ of c8rs c r,,s sing, 

the scope ~f the ~ther drifer 1 s view,for examole---,which might lead a 

CA ref•..1.l r1an to yield the right to a void col is ion. •u _, y f.i. r 
'f1-".e li'1es of .::>t~er fixed ru1 es '°''ere 111,.ewise bl.;.rred; as experience 

taught the infinite variety of auto acciden~•-••• ~nd t~e Plrnost 

inevitable degree of 

side's. ••-~£ B 

most case:is the pla•nt~ff should hnve some cnmrEnsPtion. 
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::.r·~~ c s • m;it ')f cases ~ nvJlving automJbL}..es, Ju1e:;es LA.eveloped P 

/ 

Both courts and legislatures began to chip away at the 

fa11lt 1")r1r.cir-le in annther by reducing the import~nce of the 

defense of contrib~tory negligence. material exception to this de-
Q ~R.st cle,a:c c~ 

fens:.,•\7['171 it lq1 6tlJt1 • \ ::r nu intherulet~_, 

1:lhere plaintiff negligently put himself in danger, defendant might yet 

be liable if he bail a 11 v,st clear chance" to rvoid injuring plaintiff 
~ \wh§I.Y 

apd failed to use it;ll!Dllt~ states applied the rule PVFn .-a:efendant 

did not ?II J. know of plaintiff's peril in ti.ne to a\01.d injuring hl:1n, 

if det!endant c,uld 11.ave know1::; •~b,::,en using due care. <'.IWG • . 

.cc J f Ii HIPflt1L22 J 53W1Mlt I * ■ i■ The freq_uent explarn~tion of this excep

tion was thf.!t n SP Pk!I tL plsi1 tiff's contributory negligence wai 
\/4. .:,~ 

not the 11 proximate cause 11 0f the accident. C 1 •~Y hypothesis plain:: 
I\ 

tifft s conduct had in fact contributed to the situation to such an ex',;' 

tent that but for the e xcepti1hn he must be b~r-~d from all recovery; • 
~ ~~c..~•~h->-n~~ 

.. cle ,.. lllJJlllll11f}' the Judges wereA tcsg .._.a Si.i?ilari tiillt, llln~)i71llb■ftt~f P 7 . 

' judbment against the harsh results of the common law. 

Anot~er inroad on contributory negligence was made in 

the handful of stat e.s, ---among which \ti is cone in was outs tending~~, i-rhich 

adopted stPtutes· prov.iding that pla.intiff 1 s recovery shr)Uld n t be 
his fault 

v;hoibly, barred byA but shonld be diminished by the amount ·his fault con~ 

tribu ted to tl-te injury. The Vfiscon.sin statute, like that of l-11 ssissipp: 

was pAssed after the aut0m ..,bile accinent became a rnaj,'Jr item in perspna: 
~oJ,,ll\/ Jurisaictions~ 

inJurylE:avsui ts. ~y aecision in f'"'ur 8' IC I\.P. nd by stat-ute in ebout 
/\ 

one-fourth of the states, the comiron lew rule barring con tri bu tion amoni 
d,~~ 

Joint tortfeesors w1=1s altered .._o allo,,.1 111!"-in tort actions where the per~ 

ro n seeking G ·£cQl1 was not an intentional wronL:doer. This trend 

also reflected growing diesa½isfaction with ·the equity of tbP fRult 

pr-inciple. Whether it represented an effective 0r fair answer to that 
+-,) ~~~~~ ~ 

dissatisfaction was har~ tsrcmbstW ZfN't. e~erience, tW CS.~ ,, ,... 
211ti EJ>,. Conceivably the cria.nge might go co11_nter to the t-endency I 



:>, 
H 
Cu 
OJ 
co 
Q) 

0 
Q, 

s::: 
Q) 
,q 
.µ 

'O 
.--l 
•r 

:::s 
,a 

0 
.µ 

.--l 
a.: 
C) 

•rl 
8 
0 
s::: 
0 
0 
Q) 

Q) 

,D 

0 
.µ 

co 
a: ::: 

VII'.r:752 
' 

hereafter noted, to put loss in the first ins~ance on. somebody who 

could best spreP.d its cost around Rnd so limit itscda:r.1sging weight on 
the one 

any one person. For it seemed likely that 1li•r "-11111151? most apt to seek 

contributiihn "would be an. insurance company which had had to pay a claim, 

and that this woa~d measuresbly reduce ttcial Utility of insurance. 

Back of the faul/rincip~e was a judgment that in cases 

of unintentionally infl1cted injury the loss should lie where it fell, 
. 

unless reP son we.s shown for shifting it. No social gocxl would be serve 

merely by transferring loss from one person to another. 

This made sense in a simple s:r:Dciety whAre most human 

relations tirad effects limited in locality a.'nd in the number of people 

directly concerned. It made sense, toJ, becRuse most 

people there had to be~r their own losses;they hed no way to pasyhem 

on or shift them, Pt least b~,onu the circle of family or close friends 

or reletions. 
:::ipplied 

But developn1ents that stemmed froml\technology made this 

reas')ning inapplicable to a lar'ge portion "1f personal mnjury cases, 

including those involving the eutomobile. Again, the law was tardy in 

recognizin6 the changed facts. Again, its response w2.s in large part 

by clumsy indirection. 

The mRchine and the business ways that grew up to exoloi• 

the machine's possibilitie~ had effects not limited in locality or in 

number of m;,~ns direct 1 y affected. 

living. .J.7~ so only because • 

Machines and the new business 
....,_,.re.ised the mass standard of 

I IOP17 Si r the.>1 reached out 

to involve almost the whole people in a pew way of 11:f'e, as producers 

and consumers. Passencer( :u;rro~~~;-~tr~W Contributed -- to the 
economical 
Jf ~r?nsp ort 0 tio!"· rising stand.A.rd of liv~ng, by permitting .A buF:J~cale 

~~w~ 

~-.... t.o.-~-~in::d:i~v~i:d;:u~a;l:=;.;o;.,;r~d~e;.:r~·~...;T~h:,e~@==; =:? :_:c,:o_::10:m=uni t:>A hAd to u "e the r:iotor vehicl~ 

if ~e produced c'li.eaply enough to s Jl"ead t}1ese benefi tB4ln tur1 
..,) -

the g,ene:;rel community benPf i tted, 11111£ I ?a 11n a •A U 1 ·lit," from the 
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che~µer and nore flexible trnns~ortRtion of raw npteriels end rnRnu
~~ctures, from fresh-delivered foJdstuffs and movies, fr6rn ensier accees 
to rP,cr ~t on end e,:nergency life-sev; ng ser,;rices, ~an ~ n:f' ini te nurnbP.r 
of _ t e s e rv1.· s • _ __., Q••Ullill QJitllltlalllifltif,~ . 
~) I ] I ii I llrt- mi .. fiil811J 1 t iti.it Js 11 1 7 1 aM1lf Z1SPe a lC:1 ! 1 :,. &i:fttli~ ffij C crur 

• fhe benefits of a r.1acbine like the putom'.)bile ~ 
because used it, 

ti i 11 ill uce,t came MJ 111 TI ;£.¥ * $)[ $ t I la! rnost peopleP\ directly 

or indirectly• tltc! f @!1?4, :,; 1 • fllp,chine and hu,nan nE:ture could be 
~Y ~e ofJ ~ / then 

rringled on t11.is SLale on.1y ai:;J<:redicteb e , I ::st& accident.--Wes it I\' 
,.r gt ta just or efficient, that 

otor vehicle 
indi vidu0ls tb q I !! 6 I £414.bt Jt c ttN invol v-:: 

ed in a'f\-a:-ccident shou 7.d, one or t~e other or ell, be~r the whcle direct 

cost of it? 
chiefly 

The law beo-sn to w'h.i ttle ::rwf!y at this proble1'?y expand-. 

ing the scope of vicarious liRbi~ity,~~-that is, by ~ncreAsing the cases 

in whi~h one person might hRve to pay tl::le costs of another's condi1ct. 

The courts rnaa:e the most direct expensichn along this line, by - g HIP %
extending 

·;/1.1:n u•w.t m!f the master• s liability for tort$ of his sertant, in e.uto-

mnbile ce ses·. Thus whel".e e servant, wi tnout authority, let fmother 

~rive the car, the negligence of this un8uthorized ~river mi~ht be im

puted tc the ,mr.er if the servant was in the cAr 1·!he?J. the accident 
decie1ons 

h,3_noenea.. ~ii ; ii I,• a 61d •••)\settled fJt, that the rnaster was 

not liR:ble where the servant to'.)k the vehicle on Et frolic of hirf;wn,. 
B).!.t, as the automobile became a fam~liar business ;instrument, T 
~e cases-seernPd to recognize thatl~ .,. Jtl ,ic ready mobility mW 

/·I-A.J 
1et% 1 1 to required some relaxation of this defense; the r.1a ster must ex-

' \u.Mc)-
pect some deviations from the line o~ cuty;••••• he was likely to 

" be held liable if, though on a detour, the servant WFts taking£' general 

course nPcessary to do the mpster 1 s business. The courts Also devised 

doctrine to help the plaintiff prove r.is ca.se. ·In 1869 the ~.fpssachuset-t: 

court, following the English rule, required the injured plaintiff to 

prove affirmRtively that ,ef~ndant ownPd the h0~qe and wagon and hired 

the driver, Rnd that the driver WPS on defendant's business. In the 

same >yei:ir th~ New York court adot'ted c1 different rule,: ''Then pleint iff 
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proved that defendant owned r'l'J.e horse e.nd wagon, it would be presumed 

thAt it wa.s being driven by his employee and on his service, u,til 
Only / edJ 

defendant showed evidence to the contrary.. /\,-. scPtte~ cases follov 
c ov~r ..the .nf<xt .gPnE'J;:a tion~ ;J! ii Then,) 

Pd the New York do.ctrin'N• 71 F :·""if&iS &t la1w i~ •• H. ~21:(in Pie 

e s of "tba.e Rutom'Jbi+e,, 8~t te J I it sprang into steady growth::r-
va followed 
t other: A I jurisdictions : 1 tr a ,.,_it between 1904 and 1914• ...a 

I the 
n R._O ye..,rs after 1914 Wwhen the automobile accicent problem becP.me 

acute, the New York rule C&lli=- became the express doctrine of 12 j~ris~ 

dictio!'ls and was ft iii' •• accepted in principle in 12 others. :.INL Onl;i 

four stPt~s continued the r.ule that Massachusetts had tr;iken in tr-e horsE 

Pnd v.agon ~antury, and in Massachusetts itself the r.ule was ch.?nged by 

sta.tute. 

To hold the masr.er lieble was to put loss on one who was 

in a f,qvorable pos;tion to pass it on qs p2rt of the nrice ~f ~oods 
( ~ loss might be 

and services rendered• ~ lhus •/\sT)reed • Among a broed enoui:;h circlE 

~ that qnone would feel i te 1 J tu i,.; a hardship. ... II J 
..t::/J. ~ , juries, T" w,ourtsAand leg-is la +11res tended to effect the sa rie resu.l t: 9 11 

\ if in less obvious f-rishion, by t:n.eir developn1ent of the law re6arding 

casualty insurance, 

Ins4rance against loss or 1;_ability Rrieing out uf dP.m
others for whom one w~s le~al~y respnnsible, 

Pg;e a.one Ot by oneself o /!(JI 3 1 I 7. •!1!§;«: zL r I 11 wP.S • 

itaelf a product of the interpl1=1_y of law And technology. It w s first 
i!> came 

o:f.fe:r~d in the f0rm 0f em-nloy8'm's 1 iEbi,li t.:,, in°urR.nce in the r 80s• in 

close ,::1 nrn erf t 

recPntly eriPcted employers l~r>bility :tews thAt c.1t down t,...~eir coiw•on 

lPW d.efP1 see_~ -fnrlustrie'J. i:iccicient suits. Ins~rance companies first 
~~~ 

fe.ci·red to ? i H'S F I the lm}mown risks of E>U tomob1 le aper-tit~ ons. T½e: 

ventured in, ,_,0wever, i:ibou t the turn rif the c ent-ury, and "t-Ti th p shnrp 

burst of development in t'l'J.e eerl~ 1920Ss a~towobile liebilit~ i surance 
/'f ,...., 

zrAw by ffl'!i:9.Wt::nhl& to be tr,'-' 1.Prgest 11.ebility insurri.nce bueinec "•rit1 
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en. It then comprised over one-fffth of the total casualty insurence 

volume-, ranking ahead of 
a 

were l,acking for ~recise 

worirnen I s corupensa t ion insurance. Cit Data 
0 

statement of the p~rcenta6e of t~e country's 

motor vehicles covered by insurance at different stages cf this frowth. 
One 
1\.-c~reful estim13te \ndiaated that 27.3 per cent of all private passengeJ 

~~d comme~cial motor VP.hicles registered in the Unite~ St9tes in 1929 

i,.ere .:..nsured for public liability. Excluding Massachuset .... s, ( ,:.ihich had 

a c0mpuls0ry insure.nee la,11 after 1927), five states had over 40 per cen1 

of their privete passenger cars in the iPsured category;six more states 

showed percentagee between 25 and 40 per cent insured;.._ in three~fourt 

of the ••ates the percentage was under 2~. Some increase in the per~ 

centage- of ~ insurf'd vehicles ·went on apparently in m;:,.ny states in 
lRter years; reuresentatives of 

•• nes~;.HJ D 11 ·•thus, in Wisconsin~he state insurance c1epartrnent es-; 

tiillated that the ~ercentage rose fr~~ about 28.5 per cent of IIJIII: family 
in 1935 

c;ars inPureri1\.to about 33 or 34 per cent insured in 1940. 

Autom,Jbile ci:isu.al ty tnsurance origin~ted. not as e sociel 

qy having to pay the victim. Not only din the injured person h~ve no 

right a a : 31 7 If I I AP a to sue the insurance coinpany ·directly, 

bu~ ~ny legal lfRbil1ty under ~~e- pollcy ~epended on the-insuredrs ful

filling All c~nditions in the policy 8nd himself first discha~~ing a le~ 

ally established liability for the injury. The insurance company w.:>uld 

not have to pay, for example, if the insured was unable to pay f1rst, bx 

JI, aiu1at becarne insolvent or a b.qnkrupt before he paid anyth;i.ng; i,:.nd 

the company would h,::ive a defPnse if the insurerl had: comniitted frpi1d in 

aprylying for the insur~nce or had broken the terms of tPe policy. 

By 1930, two lines of change had become 8p ia:Tent in t½iP 
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situation. rB a number of states stetutes made t~e insurance compeny 

directly 7 iPble under the ~nRurqnce co~tract to the injured person who 

had prosecuted a claim to ju0fment. Moreover, they set terms for this 

direat liability of insurer to ju~gment creditor, which could not be 

altered by any provision in the insurance ,cont.ract; particuln.rly they 

said that the i.Jmsurance compan~ could not defend ag~inst the judgment 

creditor becAuse the insured was bankrupt or for other reasqn had not 

discharged his liability and hence ha.d not sustained a loss as the re~ 

sult of such liabilityq/Partly in response to this gathering pressure, 

partly in continuation of practices that the compe.nies ~ad lee.rned were 

good business, the terms of the standsrd policy ·Nere changed throughout 

the country by the 194Ots, to •a• ■• the benefit of the accident victi. 

The st1:mdPrd policy becAme an agreemen·t, not merely to indeinntfy the 

insured, but, (within the pol;cy terms), to pay the insured' s legally 

e.stablished lia..bility;~nd it m A . ._ allowed the victim to sue 'the 
"I 

insurer directly, once he had establisried the insured 1 s 11n'i7ity by 
The 

.;:;:::: .:; ~ .µ 6; judgment or agreement of all JUtrties including the 
f ~1 t :t ;;2; ,.:1 in some rPsnects dcYeloped !RI•!llll!•w••"""""'•• 

::= ~ OJ.- c ..-'/\beyond the liberality of this new busin.t:;eb§s~s'.-1~~~~~!!!11111(~~~!2 
.P OC:QOHrl ,IP. 
c +> Q) •r-· c: )., m \.=I:.:n~~~..u.....w...:~~:;;_.:.:.,;.~:.:::.;~ 
~ -r1 H »~ » ~ the insurer could not invoke aEains t the vie im 
~ ID :>. .µ H ,-· p.. 

~ ~~;:: g~f or breach of condition by t!'le insured in violation of terms of the pl"ll'-c 
© ..cl r •rl o ct-i 
l> 8 ID ..0 aS ;,.. 
~ g.~ .. ::, · in b!h4 •. t.YL Ji L 11 6 14111 !ll!lt!P #M91!1i[[ dii&S&cA1t8tieo: .. common law devel· 

• Q) .-I Q) 

~~t 0 ~~ onment paralleled this. In-the 192O 1 s court decisions ITBde it very diff 
,.<:: C: ., ,C ::S C 
.µ a. -.rl 4- n ,, 1 

~ o:i-,.o ... o .µ cult ~or the insurance cnmpany to defeat liabtli ty under a pol cy on 
G-4;:S<JJ::JtO ct 
Q t:f.l ;: p (I) :,,.,.--1 
~ ,r-1 re o 0 .. ·rounds of P lle_"'ed ille ·al conciu1:~, (traffic vio lf1 t 'lclms, for example), 

.p.,. Hl°H U..-1..--t o ~ el 
'- 000.-l:> 
0) ~ ('I tr 
'O .µ tO t:f.l C) ~· C: -F-~ • i ·••r l a by the insured 0r his PervP.nt, in trie .cibsPnce of ex-
::s rl "' tt ..-1 •r-1 

µ ctl .. (1) G-4 (I) 
cr.i ;::s blH-,~ 04-=> 

WS:::ttlcti:'0 
.-I cc. ..-1 i:.t ~ ::I 
::' 0 +:q.-1 i3 H rel 

l'+-t a: Q) ;::s s:.: 
(I; Q.) s:: .c Q) r/J :, 
Hr--l'0-4-l~S::O 
tt ..-I •r-1 0 .µ •r-1 

ress provi~on in t'1.e insurRnce contra.ct re-r:ardine; th.cit 

g~.l ~:mduct. the 1930 1 s ~e compani,rs ~e1d le~rned t0 c~ ~ ,,..,.. ~'""' ~~-* a o ls use "t,,~he cour s no>• sh 01-•ed the'TI se 1 ve s diligent to 

ty"Oe of i 17 e":::" 
. Vt'\~ 

1 n s e rt 4IIIIIIDit 

QQ)C:OO 
0,0 CO ' <::: ro H .µ c: keep the facts of a ~se 0 11tside the protective Cl"uce where triey felt 
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wo1~ ld Cly/ (Y/ 
Thus tl-ie decisions i1i 25 • -:gi~ ,- strictfa~ ~niiir r...>in 

" 
f .nvor , f 

th.e inPurer, e PO specific a ~ g1 cl.ouse afne th<?t b,9_rred recovery 
the policy 

1ill .eunaerf'"l-i.ere th_e cer wes driven 11 by any person whatsoever either 

under the influence of 1 ~ ouor nr drunk, 11 Bu;:; C 1 a •Lu JI i' ■ con.<>: 

fronted with sweeping· urovisions against the i~surer 1 s l~Rbility 11 wh~ie 

the cPr lP being used, operRted or engaged in violation of the law11 ,th.ej 
court 
held that 11 lewful1y 6perRted11 meant only, oper4ted ~1th proper lermiss-

the cl~use ,for exa7ple, 
owner;,,,,- did not bar re very whPre an ope,...Ptor 

or .>or even 
where he· ~Pving such permission violRtAd traffic rules,~14~ked R ~rive~• s licensE 
was drun. 

vere matnly concerned ~n t~ese insurance contract CBses to protect tbe 
Nonetheless, 

insured 1:1 einst overreAching by the incrurer • .a.~ the accid.ent victim 

p,.-,ofited. And tt seeme~ likely t~et the iren~ of the caqes was o~lw~r~E 

by increasing sy1npe.th:'.) to the notion of s--iread ing the burden Jf the RU tc 

ac c id en t 1 o s s. J98( ;::a D ill .-rnll!Blflllll'9&&JL2Etta ~HI 32 s rn•• Sli Wietu, e 11!811 ~ 
,. ~ . suggested grew 
'{relEited gro•.J.p of CRseq thAt this re,9,~~iness to s1'.)read loss qitf"B ts t·s0 

rlhe c sor · ura,nce t\18S involved the 
more self-conscious. 13 gpue evora.ble treatment to noli-

cy cl,1:111ses , z i?B -Eigainst l~Ability for 11 un1Awful 11 connuGC.lll'••I•18i111111■111 .. 

1! I }Difill!li:::e:Ull■ II .bsrn t n ;t. •• This was true not only under tliP- genP r~ 

compulsory ~ neurRn~Massechusetts, but in the stPtes genPral ly, 

whPre insurance was requirRd of com~on carriers. 
Th:168 f 8 r 

1,._Ke 1:1c1ve seen that iWlcJWliP\ the justice .end utility of ·, ~ Jr were 
the fAult principle RS th~ bRsis foJhandling auto acci~ent losses ..... A 

p11t in quP.stiontt;LII . al g I J @. Ill Ill IJTU in two ways, (1) The 

fault •pr1nciple ignored the A11bst.ontiPl Percenta ·e of inevitAble Pcci

dent cost attending msss use of the ~utomobile, and 1 gn0r9d, too, the 
h 

frequent rUsproportion between the dee;ree of II f 13,.11 t ,r:i,nd t:ie 
of this type 

e: ri:ivi tyfr 
the c:insequpnces, pnrl t½.E'l likelihood that fau1 t/\wn.1•.d hF> ; nv,.,lved on 

bothsiides. The practical reflection of these facts was Rn increasing 

distrus~ of fiYeR rules 0f c~nduct, and as a result, an increasing renc: 

• 



.VIII:75 

ness to send cases to j_uries, ,,+iicb proved most li~ely to hola. for the 

-olcintiff. (:?) The fault principle more or less assumed that the lors 

of a"ri adcir'lent must be ·borne as F practic'el mat-ter by ,Jne nr the other 

of trie pt=>rsons imn1ediately involved, .i:i.nd that in g 0 ri erPl this wa.s fair, 

since their conduc~ was of main concern only to the~selves. However 

fittin6 to tbe conditions of a sinpler society, t-hese assumptions did 
(a) of '-thw wider market·s of,,. 

not take due account 4fAthe opportuni ti-e1r'-~~"'\/U a ousiness #ll!L gRve 
., NI C (b) 

for s"OrAad ing loss, 48t' %83 ; JfQI $be , 1111j j cst¼ie,ff the invention of 

public liability insurance, ◄i (dt 7 as@i. or (c) of trie implic~t.ions '{l!iiiiP 

l lJ§ffl 5::;1] [ · •·• ■Ii of the facts thc1t lllllllli ill D 1 I fl filf 

:;,:1 ti!dili.llh a only the co:nrnuni ty-wide use of new rnpc11ines nade pn sible 

tfreir benefits to t1::;e individual, c1 nd that on the other f'Pnd the iaillP' 

cumulative ·effect of ~an) individu~lsr hAndlinh of illPchines wps~••••o~1•r 
1 · J [[ !l 2 f ar-r.qnf:iing_._ • 1T I t tAnAfit to the comlliunity • 

..-There was another ~spect, however, to the unsatisfPct

ory 1=1pplicPtion of the fpul t principle to the :=iutomobi 1 P P.Ceiderit )rnble 

(3) It was tacitly assu~ed that the law WBS deRling with finenci~lly re~ 

sposible people, e.nd hence thet if a 1nan were fo 1md gull ty of fav.l t whic 

injurP.d another, he could be forced to make money compensation t-herefor. 

By the middle 1936rs there was a o~ssenger car in he 
u t dme to ev"i:,ry f iy:!? nPrs0ns 

a +es or at lee st two out of eirery th.rPe f arnilies A 1935-:-193€ 

study show~d that bver 64 uer cent of the fAmil~es in the country then 

had incomes under 31500;over 20 -oer CAnt of fe~ilies hRd incomes under 

· ~3000. As of the same time, over 80 per cent of slngle individuals had 

inqomes under ~1500;over 96 ner cent, under 33000. The most reliable, 

comprehensive esti apte flVailable sriowed t11R.t in 1929 in three-:--fourthe o j 

w9re irt?J.red for pnbllc lie bi 7.i ty; iri six states the percent? 6e w.os te-; 

tween 25 and /', 0 ner qent; in only fl ve stat es, ( excluding l-i?ssachusetts, 

with its comp·v1.lsory J..!'le 11r:=mce lfn), W"r>8 ti-te percAnt.oc,;e over 40. 
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ThePe farots reflected, in mid~course, a proble~ that had 

been developing siµce Ford introdqced 1".todel T in 1909, r-md since the 

use<i-c;:ir market becRme a major element in the ::i11trimobile indu·stry .-
a grept n~ny owners or operators were 

in the eerly 1920 rs.. Ob~iously l\f'IJ,,e Pu·tor.10bile Iv z Flt l cg adfflk Lj 

f i-nd it itery diffiro 1 t, if not imp(\ ssi ble, to 

SPtisfy pny sJbstPntial judg;aent for damages. 

Judge-::.made law showed the first broad reactions to this. 

The courts ber•;an, in e.ff ect, to •1111., search for- finRncia lly rPSn'>n

sible defPndants, T~is was ubdoubtedly a pressure behind the extension 

of the master's liabili t.y for the f-tUtoinobile torts of ~is serv::ints. 

It explained nore satisfactorily than ~ny of tre rAti~nPlizations advrin 

ed by the opinions, certein other extensions of vicarious liability. 

One who entrusteo his cPr to Ftn'"the_r w0uld be ilrible for hts negligence ·,..., 

in .so doing- if 1--te 1•_new 0r oug!.1t t0 h.r->ve known that the driver was in ... 

~ crimpeten·t., • Theoretically this liPbi'li ty rested on the owner's own 

negligPnce;in precticP. the opinions stressed the driver's ne~ligence. 

T::ie imnlic~tion of vi CPrinus liabilitJ' v1e.s perhs.ps clearest in the C?SA 

t1.:1at held that a. renter of ::iutomobiles must InP 1r:e re:isonable efforts to 

detP.rmine t:i.e competence of the pro snectl ve .:i river. In another u1P.rked 

extens'l"I'"' of v1 carious liPbility, abo·1t hAlf the str-ite courts Adopted 

the II family c11r doctrine". Under tri.is he 0 ,d, the owner of the family 
in a broad range of situations 

automobile was held liable/(_or torts C')mmitted in tl-Je use of the CHr by 

any member of the family. 

Starting mPinly in the 1920 1 s, A few states enacted ~tat 

vrith his consent. The co.urts, how1=ver, seemed to be soi!lewhrt taken 
I"" 

::it-,-,ck Dy this bre?.r"ltth of change, Pnd generel ly constr·'.led the st.CJtutes 

so R.S to narrow the lj,abili ty t"l1ereunder. Thus the acts wer 0 ½eld not 

to a;, ,ly wher>3 o.wner ana driver were in a iaster<;-Sf>rve.nt rel.Rtionship. 

And "owner"· Wes held not to include P conditional vendor or chattel 

mo•rtgagee. 
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The development of the eutnmobile pub 7 ic liabilit~ ~n~ 

RUrRnce policy Rlso entered into this phRse of the general problem. 

A~ good business practice, and u~dnubtedly in larfe part to rr,eet the 

owner's demand for nrotection flfc'linst the widening reach ,f lh1bilit:i7, 
tie~J broader These 

the insurance coillpR~ei= an to write st1=mdprd polio' es. --~overed 

anyone o· er 0 ting the C!:l.r with t-'1-e owrn-,rss permission~ as well flS ... 

arid at leRst some 
;tne a ,a the lnsured • rv.:,.eribPrs of l-iip femily whi 1e driving :=my other 

c~r than the fPrnil~ts. 
Against the background 1·• t •!IIEb- of all these trends toward broader 

what was the situation regarding 
111=1bility in c1uto accinents,A• ,tu • • CJ,apenf:ietion 4 n f.o.ct received 

by victims? The only study that w::1s(oth broacl And c:-:ireful wa.s t'l-iet 
,in co-oner;2{~n witri the Yale LPw Sc~ool, 

conducted b·AtwAel"). IT.92~ 8:nd 19311\by. a committee reonrti 11.g to the C'.)lumbis 

Uni versi ~Y Co1mcil for ResPt:n:ch in the Social Rciences. Trie commi tt~e 

drew :l=,~s conc 1 u srons largely from invPstig- tions which it CFlUsed to be 
.lhese conce"':'ned 

made.7JNi: rt ~hat hap,ened 1'1ith resnect to c0mpensRtion tn injured personi: 

anQ their families in 8849 cRses of personal injury or deeth from rnotnr 

vehicle accinents in ten locPlit~es in six states. The CPSes c~rre from 

Ph1 7adelpriia, New Ynrk, Terre HAute Rnd Muncie, Indiana, Sen FrPncisco, 

~an Mateo County, C8lif1rnie, New Haven, rural ConPecticut, Boston and 

V'IJrcester, rlassachusetts. 'l'he CRse studies looked only to the facts of 

compensation, and made no effort to determine l~~el liability or to 

gRther inf1rm8tion as to the negligence of the persons involved. 

The Columbia Report studies showed a shB,rp line between. 
could lo0k only to 

those cases where ~he victim/\ 1 aens:A • en uninsurPd person for 

recovAry, and those whP-re· he could. seek compenAetion from en insured 
Where the accident CAUaed tempor~ry disRbilitY. 

person.1'41.ime money w~s received i~ only 27 per cen~ of trie uninsured 

casei=i, as compared with 86 per cent of the insured. The adequ·acy of 
ran 

the payment .. elso on these lines; ennugh wes received to cover 

medical, w~ge,and prnperty losses in 69 per cent of the inPur~d cases, 

but in only 11 pPr cent of the tninsured. The study of closed permanen 
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disAbllity CRses showed that claimants received some .money in 96 per 

1ent of the insured and in only 21 per cent of the uninsured cases. 
n flmaed fatal cases, .L 

• r i I fl damages were paid in 88 peycent of insured and 

in oniy l? per cent of uninsured cases. In both classes of the more 

serious cases, u:er r N I- payments recei ved.._!111111. 1-.rere inadequate by 

a wide margin in both insured and aninsurPd cases, but~ particularly 

in the latter. In permanent disability cases, only partial losses, (ex

cluding, that is, perma~ent loss of earning power or h~alth), were cov~ 

ered in 63 oer cPnt of insured and in only five per cent of uninsured 

cases. Payments in insured fatal cases were found frequently not to 

cover the full ec;onomlc loss, but were over $500 in 73 per denf f caoes, 

while in the uninsured cnses the amount paid was over $500 in only five 

per cent of ceses. 

Other factors had to b,e considered to appraise the inade

quacy of compensation received. Even though payment, and often substan~ 
substantia 

tial payment, was the rule fn 'insured cases, there was likely to be" 

delay in its receipt. Compensation was received general 1 y 1vithin two , 

months in most minor injury cases, but in ceses of seriousfnjury or 

death, where there was likely to bemore urgent need of compensation, 

half of the payments were not r~ceived in six months, and most of these 
Vlai~ants employed 

were not received within a year.~ Attorneys ~in about a third o~ the 
, ; usually 

ca8es studied~etained on a contingent basis, the attorneyt took from 2E 

to 50 per qent of the gross recovery as his fee. M0 st of the families 

of acci0ent victims were of small or moderate means, so that the inaa:a~ 

• quacy, d_elpy, t:nd recovery costs of compensation received meant severe 

economic hardship in many cRses. 

The Colu~bia Report presented only a sampling of cases. 

But the sample showed ponvincing uniformity in the general picture. Ana 
indicated 

contemporary legislative flCtivity -§!LJ I 1111!'! tbs &ta widespread dissatis-:: 

faction over auto acci1ent compensation. The most drastic action W8s 



VIII:762 
...., 

taken~ by :Massachusetts when, after a!Si t8.tiou 'Jf tbe metter si nee 
ul r insur n e act. The 

1,919, it p11t into e'f'-"'ect Janu.9ry 1, 1. • sta u e required each 
,as prerequisite to its registration, 

resident owner of a rnotor vehiclef\to give proof of finenciRl resp:msi-

bili ty with respe9t. to personal ihJu.ries. The proof wa.s usually e 

certificate of insurance• ..-.rt must cover not o~ly the owner but any 

one who 1.1sed it with ~he implied or expre·ss consent of t11e owner. T11e 

state set u.p no -insurance fund of its own, but its insurance commission, 
which .. chose to sell 

regulated t~e 1lllflK rates of the insurance companies~ +~e required ~nst 

ance, and an. administrative boRrd could force an insurer to take a risk 

which it wes found to 11av~ refused without adequate reason. 
B_y~ ~-!l!i;lre, were. ,._wne count ,ee-iee.1 334 bi:llsl\introduced 0 1 ·er the yeurs 

1~26~1939 in ~arious states and in Congress to require al.ltomobile insu~ 

ance ~f the ordinary CAr ~river. ·But at mid-cent~ry point, only ~Assa~ 

chusetts had taken the step. On the otm.er hA.nd, £•.lRSsachusPtts co.,tinuec 

its lPWJ, despite continuing attecks on it. The Massachusetts statute 

WPS not ,,·i thout considerable effect throughout the .country, hovrever. 
13.Ctivity 

It aroused the 1)::t · !!! of -Jrn:anized a.utomo'bilis.ts, who exryressed feP.r of 
it also stimulated the ~ctivity 

the cost of compuls :rY insurance j .af,.A.of the insurance comp::ini AS, wri.o 
' ' Lwere lest 

wh1>tever their other objec.tlons, rm·,.9rently~mos.t c">ncerned ~ cor•1?' 1l-

sory iD st1ronce ·@•1'1? lead either to more intensive rate reg1J.lation ,,r 

to s_tat e ins1 1 rance. Primerily Lmd_er these auspices, there developed in 

the states a trend to enact 11 financiBl responsibility11 laws. 41)5 Be

~inginJ withe Connecticut ac~ f 1925, the mov 0 ment ~rew fast. By 

1932 18 stotes had some version of t~e ne~ type of law;by 1906 the 

total included 27 s~qte8, tl1e District of Colu1:1bia, a.nd H;:iweii;by 1948 

only seven stctes hHd no lllutor vehicle finncial, responqibi 1 :i.ty lAw 1f 

any sort" 

These la1,·s- vn.ried gr PA tly ; n detai 1, tut fel 1 1 nto two 

mai,n cote 6ries. The eerli~r type, wri.ic:r beg-on wi tri the 19°5 Conne cti

c~t act, did not effect the ~otorist until (1) a j~d~ment WRs obt8 i 11 ·Q 
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Pgainst h1m arisi n6 o·-1t of ~n P.uto a.cci 4.ent, and he failPd to pay the 

jud~ment, or(?) he was convi-cted of a criminal offense Rris 4 ng out of 
(4) 

the opereti0n of an Automobile. Thereupon, under some ~f thP stR~utes 
. A (l.r} 

he must prnvide proof of fin~ncisl responsibility tor t'1.e fut~re;.nder 
I\ 

others, his "'rivine:, prj_v~ leges and motor vehicle registrPtion were sus-. 
(c..) . 

. pended until satisfaction of the juC1gment;and a few of the acts cornbinec 
/\ 

these two fePtures. These ~arly stPtutes proved of little effent. It 

the offender were obviously of small means or insolvent, the D$vvictim 

would not go to the trouble and cost of suing him,merely to deprive him 

of his ribht to drive. ~hus the offender 1 s iack of financial responsi~ 

bility in e~~ect protectea him from operAtion of a statute designed to 

bar him from the road bec~usd of his finPncial irrespo~~bility. 

A second ap roach ._ be 6ali ,...i th a New He.inpshire st1;1tute 

of 1957., 119 This type of law was resheped P.nd bec,2r;1e the model sp ,nsore 

by t'1.e American Automobile AssociPtion, tb.f' Ai:isoci etlor1 'Jf C'as11ql ty i:1.nd 

Surety E.xecutives, ancJ., the NRtional Conference on Street and Hibbvay 
WAS 

Safety; the lasxa volunt;:iry or1:;anizAtion of 1::,ro ps ii,t rested in h 4 5h1,.t 

saf'ety, A.nd w~s forn ed under the o; rect ion ,f P rE si0 ent 

type of finariciRl resp JBJl·tbili ty lew ( 1) req11ired proof of fin.811ciP.l 

responsibility for the future inmediately upon the occurrence of an 

accident ~f record, instead of after failure to pay a Judgment;and (2) 

.rea1ired ePcb owner or ope~Ptor involved to dpposit security to cover 

dp..,~ges aY'Wng out of tl-:te eccident, on :t:,Pin of losmgg his ~~tor vehi_c.,l.e 
' ~~~-~- C: ~ 

re~ietrPtion pnd his driving privilege. Tb.Aa~~~--- regul~tionAdir n, · 

rec:,uire the victiin to bring a fruitless ci v 1 1 action against o financit".: 

ly_irresponsible offender in order to rulP the l~tter off' the rop~;and 

••ii*!li*!1!!1Jil&!IJl._!ii11;;1111-1i-lll_...._ ,. . dd d f t f th i j n1111:111: =··, .,... 2JY 111111& s z II e. e ,,ress1..1re or pe.ymen or . e n ury 

alree.:dy inflicted. Its practical effect, however, den?nded on more 
(o.o fpr been kpn.~:m in, ~ 

complete and R.Cci.lrrite eccldenc report1ne- 'thin ha~ rr l M► Uni t·ed Stetes 

trR.ffic lsw enforc&~Pnt •• 
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Viewed ::is ne~.sures to increase the li 1• el i.ho ::)d of com

pensation to accifent victims, the early financiA.l res~onsibiiliity laws 

were quite plRinly a fail~re;the vigor at th& claims made in behalf of 

the lP. ter, New-T-Iampsriire-type s tntu te in effect 

conceded the point. M0 re than ten years after the RP ,e,,,_r.i:.nce of the 

new t,·pe of law, no ll■i:t&i ple.n~ed, objective s+udy existed to measure 

it s e ff e ct s • e frad 111 i 11 •• p : 1nu ii 4ilil f!! . j Jl u,~ Some dPta indicnted 

at le.o.st e ternporf'IT'Y increA. 0 e ..I.tin the number of insured motor vehicles 

one-rated in some sti::ites after their adoption of tbe nPw tyoe :)f law. 

Apparent:i.y no study b.Pd been made of the effect on pa.yrnent of cri1npenc;c

tion for past accidentd. One point seemed clear: The newt~ e of law 
e~-hasized triAt there WRs an 

, u1·q•ll: t .. A inesca:1-.Able ,relation br.:-.-tween pre,•fmt 4 on Fnd cor,n;:ier1ePtion, 

fliht The effectiveneqs of t:-!e new fin,:incial resry')nsibility le··s dep 0 r.d.ed 

on the qde~uacy of 9Ccident reports, ana this in turn was e phRse of t~E 

..,dmintstr9tive-p:i:'e"0 n.ti ve ap roPch to tbe au+omobilB trRffic problem. 

The Mass~chusetts compulsory 11utori1obile 4:nsurAnce a ct ., 

which bec,011e opera~ive in 1927 wa.s neither a SRfety n0r a cornpensi:itlon 

11ePsure, but simply the most drvstic form ~f financiel resp~nsibi7ity 
lresident-owners of mo~~r cars 

law. The act achieved its uurpose of making MRSSHchusetts O §ill i:ti1}\ 
,u,•• W & finr>nciP1...ly r 0 spll'l!.lsible. The act excepted some defendants in 

a.cciden·t case8, notably pi:>rsons 1·'i th cars not reJ"istere:l in th.e stPte; 

9.nd t),erP 1re;se 9:) .. 1e people wlio operated eors in t11.e stat-e wi th•ut insur• 

ance, in vi~lc1tion of t11.e ,l,9.w. In 1932 the Columbia Re1.,,ort found th~t 

these exc,=,ntions were not su.bste.ntial:~ TPtio of non-re-sident C'-3rS 
~ . 

to al~ cPrs in accidents f'll"considerably below 10 per cent, vbil1;1 the 

r.;itio of v.ninsur.ed rFsi1ent CPrS ~C::>!"~idFT'!lbl;y belOi\ O:ie '!"l,Sr cent.r 

~.,:."Ce th~ ColuQ)bia study fonnC t hP~, thr~ugh,,••t the count,·y, the fre~ 

quency and 11 be l"ality of compense.t ion cl.epended on t'1e rroportion of in

sured riefendAnts, it we.s nPtural to fin1 tht t in Mi=issAchusetts pay1.1ents 

were more frequent and more liberal t~i=in in Rny ?ther locality s+udied. 
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cl:=>~ 'ls a·Pinst 
For~·- cases ·inv...,lvin!S, bnth ins 1.1red And. uninsured motnrists, the 

tn~se 
Columbia Report presented~ striking co~paris...,ns. 

I\ 
Percentage of Closed Cases RPceiving Compensation 

TemoorRry ~e,...rnanett Fstal % of Loss Covete 
in PRid Temn,rAr 

Boston 
;forcester 
Philadelphia 
New York 
New HPven 
Rural Connecticut 
Terre 8p_u-te 
Muncie 
San FrPncisoo ) 
San NRteo Cty.,Cal.) 

81% 
87 
64 
66 
72 
68-
48 
43 

62 

94% 
100 

71 
52 
71 
77 
53. 
44 
68 
71 

92% 
80 
56 
41 
55 
57 
43 
22 
60 
44 

~is2bility c~seE 
89% 
89 
?5 
66 
65 
64 
61 
55 

72 

S!Xffic~ ent d:1,ta were not avPilable to permit £l!aaI generalizPtion about 

t:i.e e dequaoyof recovery in pe,...m,<men t _encl ft:iMal injury cirne s, bJ. t indi

c-.~ tions were tha.t, as elsewhPf'e 'ln the cou11try, trese losses '\.'1 ere n Jt 

so well c0vered as in trie lPSA s~rious CRsBs. As to ~el~y in paiment, 

li tti~ differP.nce WPS founc t8+w.een insurPnce co -:1pany pr_octices in l.'•P.eH 

chueetts and ~lsewhPre. 
n. 

A:r;-5 ..inient over trie 1-rvsse.chusetts act developed not v1ith 

resoect to it:1 success in en:"orcing insur~nce coverRge 1,,~th5.n its .-.c _;C, 

but on subsidiary points. 93_ EloP1e contentlons to t-J.-ie contrc1ry uvt.a. 

1,ri thE ta.nding, tre re wa.s no e:-vidence t},at c0mp 11lsl')ry insurnnce incre~ sed 

the nu111ber Jf PCcic1.ents ·in Massechusetts. After 19S7 •'lP...SSRchusetts hAd 

en increAse in f 0 telities fro~ aJt~~ob 1 l~ R0cide~ts, but t~is W4S true 

in trios e .Y enrs ~<:nPral 7.Y throurriout th.e cour1try; th..e Ha ssach.usetts rec0rc 

1,p s better thP n R•Jme, \•1orse t'· l:.l.n nth ,...s, end bet t-er th.i::in tbR.t of the 

country es P ,,·r>~1e<j{i~ost ""fu,_,ent c 0 ntersd on various asnects f the 

cost PXperience unfer the ~PSSAchusetts act. One point see~Ad clePr: 

P?li t1c,,l co»e1"er•t 1 on~.~wttfry■• p-remiur.i, I,!, 1".e 

0.iroetidi11 sf J.-.•J•imf! 1]t: ;. d~ough t,-,e act declered ti.Lc,,t p-'lem.Le:be 

r9tes sho· ld be sPt 1 ti-:te rPtes ·were not in f Pct e-n.equste, and 13• ai 11h 

~!S au:c~~ over th.e l'-' yAcir o(.>riod incl~ding 1939 one .::i isint§r• 

es ted observor fo 1 .. P1c t,-,R t P~r.~ ~ lehle lo s~es f'or ~11 en rrier.s exceeder:i tr e 
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provision u ade for +bpm in trip rates by eight per cen't. Tl-ie stock com

ppn,ies dirl n·-')t eArn eri)ugh on this automobile business to nay c_ividends 

mutuPl~, on tbe other 11.and_, larrrel:y through econrimies in expenses, p~=rid 

0.ividends ~nder the ci195 iii rates set{[; law. Premium rAtes climbed 

in Massachusetts after 19?.7, but so did they am many o tper pa.rts of the 

country, and in some pa.r-t~ much r.iore steeply. The averRc:e loss cost 
under 
#/\ the Messachusetts statutory coverage increased in about the seme 

ratio ~s thAt of full ~overage in otber st~tes;insofAr RS it increased 

somewhat more, the• difference was not large enough to sho,-, cleP.rly 
relatively 

that the 19?7 statute was responsible. Massachusetts showed e~ery 
8 - 13:? &Iii 

greet increase in claim f:f'equency, c& •· q I 1111 1 Ml O t■ a tut [ :nil , ?TTi 

-wt(over the years 1927-1933, an increese of 38.9 per cent as coillpared 

with a 12.5 0er cent increese in other stRtesj;~ut the avPrage cost per ,., 

clai~ decreAsed, so that th~ effect on average cost ner car was not 

as great as might ~ave been expected, (~verage cost per claim decreesed 

13.9 per cPnt in Massafhusetts, 19~7-1933, while it increRsed 8.7 per 

cent in other states). There WAS no reliable evidence as to the extent 

to which gr 0 eter cla.im frpquency in ha.sSAchusetts we.s rl.ue tri f..r.aud. Ur: 

coubtedly the genera_l 

in itself account for 

not be nade. 

Financiel responsibility lPws, from tbe least to t~a mos' 

effective, ell wor~ed within t~R framework of the principle that li~bil· 

ity for t~e coste Jf P~ automobile accicent must rest on a s~0wing of 

fault. In themselves they di~ not reduce the gamble of a lawsdtt ~ver 

the fault issue, as this was pictured by Jud~e wRr~. They did not meet 

the issues of justice or efficiency • ■■-i# & J!tl B ■ tr■n the t we 

hRve ncted,---the inevi+ab~lity )f some percente 6 e of 8ncidents, the 

iispropJrtionPt 0 consequences )f small failur 0 s of cond~ct, t½e social 

benefit from ginnrpl use Jf tL~ PUtvraobiie. 



INSER% AS l~rDICATED v:, I14.GE VIII! ?66 VIIT!766-a 

One type :,f compulsr ry e.utomobile liRbiilii ty insu.rRnce 

be cane com.non thrqug:-'.o"t t'l:e country, and wi tholJ t dispu"J:;e. New York 

and Wisconsin pioneered bPfore 1920 in compulsory liability insure.nee 

for mot~r carriers. By 1920 seven stetes, by 192'° stB~es, Pnd by 

~ :•i~:: requ_ired motor vehicles i-Jhioh 1vere common carriers of 

pas~e:;ers to 'be covered by public lia.bili ty insur e.nce of sorre extent, 

a.nd most of t11.e start es ed~""ted a like requirernE n t of property insurR.rice. 

Iff 1935 Conlress p:rovid.ed that the Interstate Commerce Commission should 

reauire lia bi:li ty insurance of inters tA..t e motor c~rriers .1' .1.•.1.u.nic i pP-1 

ordinR.nces corn1Honly required insurance of locql c rriers, especially 

tP.xis and buses. 
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The financiai fesporeibility lPws, llioreover, dii not see 

·to· reduce the s er' ou f res sure s that e u tomo bile a c cl dent matters put on 

the institutions of th~ lsw~ A~to accident liti :at1on brought a serial 

problem of the fr~rndulent claim, or the claim fraudulently inflated or 

supported by perjury. brou ht :S-spe ciall'y in t '.1e bit[ cities the 

related problem of t½e ambulance chaser, who might be a la~yer or asso~ 

elated with a lawyer. InvestigPtions in the ~Rrly 1930 1 s in BJst1n, 

l~e"'' York, and Atlanta as s:■uB s I iii ,for example, produced ei 

dence IJJI. that the -ou.rsui t of fe.lse clei .is _1.r-id been or~aniz ed into a bu~ 

ness~Fro.ud Wfls the wore dramfltic problem, butt l utt1m the EVidenc~ 

suggested that the comrnuni ty suffered ·fer i:;reeter losses throu 6:b the 

congestibn of court calend~rs to which auto accident cases gre8tlJ con-c 

tribu.ted l'lfter the 1920t s. In 1925 Judge M~rx noted t'1:at it took one 

to five years t::i win through to jucgment in a.i.to accident suits. In 

1932 the Columbia Report noted t:1at in large cit~ es motor vehicle accc: 

dent trials formed a ~onsidereble uroportion of all civ'l_ triels, ranw 

i n,c from e f1 °th to one-ha~ mo re , ond that such 1e,,,gL ts lest ed frow 

one to th.ree years or morej FelR.y WP s not Rerious in s a:::iller corr1TI1uni-.,. 
tii,. tE_o the oJblic 

ties~ Jfstim~t~s for the 6olumbie Report ~ut the direc~ ttaily cost\)f 

ci court trial of an auto ecci~ent case at froill ~108 and 3120 in two 

mediu.m-:-sized-;:ci ty- counties of Inn iana, a Ebout J200 in tew Y0rk vou,it 
In corapP~isoD with ·t~est x~~ costsA many. 

e.nd J232 in Philadelphia v~rdicts were for no more than '1?500 or 

at mst J1000. Con.ncil of EF1ssqch4sctts Psti. 1.eted the 

CO s-t f jU.1'.'" 

srge increase in civil c,:,ses filed marked the yet=trs i J11ediPtel 

followini::, the effect·i ve dci te of the 1-.A.sse chusett s co111J 11s or:J ins i.rr-r1cE 

act, but civil suits hPd been increPsi.~ stePiily before that dete,a~c 

t~ere 1 s no reliabie measure of the di ext~nt to which the new 

system ::i.ctui:illy contributed to t~en°l/e"ri~t.d TttlrtR.t11a.°9:,~1i~\'tir\1.ern 8 na t 

al result of pssuring ~l~ost every Pccident v1ctim ~ fin~~cially resnJ 

sible de{0 ndant. -· 
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There were serious problems surroundinb t~e development 
#IV" Jl,,,,.,.r ,. 

of automobile e.ccident litir-•::ition. But/\from the 19301 s cs:> ti & i1 

~ nvot' 
?\'!I i 75 I 1@ ueilat '. i I what went on in 11 tir•atichn repres.:mt- the -=-
f .ndemental trend. 1·!~ noted in the last section of Chapter Four that 

by the cou! 
only a. minor percentac';e of itR-ws1.1its filed eYer reached disposit~::mAon 

the merits. • _, f(ecall BillllfH1•1i JIP U one sii::;nificFJnt ,nea.sure of 

this ~eend, es it wqs noted by Clark and Shuloan in their study of 

law edministrPtion in Connecticcut,~ Of 4,098 ~mtomohile nee;;lie;;erce ·c2seE 

terminated in the Superior C i.1rt ..,t- Net,1 Reven in the ;y~::-.rs 1919~1932, 

3,436 or 83. 8 per ·oen t did not go to j ur 31nen t; they were ended b,..,fore or 

during trial by dlPcontinuprce, witr.drawal, stipuletion, or defAult~ 

Of the ei.1tom:)bile ne ·li6ence cases which v:ent to jut9r uert the~ 75 per 

cent resi1lted in jude;rnent for pleintiff. The inferenci:> from Uiilld rt f" 

:mn •• , and like si:,mplings • ]Pi.. WPS thPt the JJlp'i n function of 
~PChinery of the 

the~lewsui t WPS to e~ert pressi1re for 'lUt-of-court settler;1ents. 

The Coluinbic1 Report .. in 1932 f:rnnd that, where there 

was ini=mrance, some 1'),Cl,ymehlt was made in 86 per cent of temporary disa'biJ 

i ty ceses, in 96 per cent of per1;1ane11t c.tscbilit;y cases, P nd in Br p:er 

cent of fcitRl cases. ,. II ft I - -r;e pi:>rct:1ntPges Ne:re not snbetP.n

ti,nlly -:lifferent in ... -1&esachuset- .... s, under the cn,np 11ls'"'ry insur.0 11.ce l.i:1t,,r. 

thPt compe;1setion ti•r?at WPS both lei::s r1deauPte f!nd more tR..r-dy .in proe 

portion to the se,,..iour.:ress Jf t½e injury. ci!!l .. 8' •· iii. 

"lii I I the prepond.erence of out-of-c:,nr' 

riis-pos 1t ion ri'f Put~ accident suits, and the high percPntao-e of cases 
evidenced 

involving insllre.nce 'tr-1hPre some pa.ymen t was made, still aa 1 [I ta e pre ct ice 

gui te differe11t fron, the theory of li~bi 11 t:i7i-;--ba,eed-;-on-fa.ul t .• 
It is hard to l'.:rove objectively' that fault exists; .:.12+ 

accidents studied over .. 
the years 1923-1925~1 ('.i Ct'rict "P ,licPti'"'n Lti. 

[◄ .,.;, ~ ,, oyu•ie cnntribut~ry ne~ligence 
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defense wouid ~lone reduce the percentage of recoveries substantially 

below the p!3rcentage of cesses- involving insurance where some pa.yment 

was made. A Connecticut estlmate of 1923 attributed 43 per cent of 

fatal accidents Rnd 50 per cent of serious personal injury accidents to 

the fe.ult of other persons than the automobile c'l.river. In 1924 the 
. 

Committee oh Insurance of the Natio al Conference ort Street and Higr.way 

Safety fJund that a careless driver WPS responsible for 32.7 per cent 

of Ruto acci0ents, a careless nedestrian for 29.3 per cent, and that in 

18.7 per cent both oarties were responsible. "The conclusion from all 
a leading (0rts authority 

t 1·.1.ese facts 11 , Pe r11ltcb$6 &Jsd■ &?\ com,.ented in 1~48, was 11 thF1t, so far 

as the waking of~ payme'1t goes, there is a closer ap ,roach to abso

lute liability in practice than in theory. In other words, wherP.fer 

there is insurance there is to th.ts extent a close=-r approximation to th_, 

objectives of social insurance in fact than t~e doctrinPs of tort law 

would lead one to sup ,ose. 11 

To this result converged the several trends in tort law 

that we noted a.s acco: 1panying the expanded use of the automobile: the 

retreat from fixed rules of conduct and hence the tenil.ency rof re ceee 

to go to juriPs, n·e whose verdict wPre preponderantly for nleintiffs 

the extension of vici=i.rious liability, ~ in t~e 11Pster-servant caaes, 
the f ine r.nd other extensions f owner-liAbili t,,. 

nressures for 

Ineofe.r as the • tenc ency to Expanded le :al liability promot""d ti-_e ri 

·of the CR su.A.l t_;y ins·1 r:--nce b:.isiness, the lPW c0n tri buted ind~ re ct ly to 

.... e:;rowth of powerful ousiness •pressures to1,1 a.rd pri.ywentt- of cae ace: 

f claim 
Aen~ losses 1-.1holly c,r Y)f!.rtly '"ith-:,ut det-ermirn~tio f fe.ult. Ann.flill.e 
P ·"', nst '' 
~ 1 ::imnltllil "'·"- en insured person RJi!llilt• meP.nt for +-1-:tt. insure'!" soi .. e co 

for hRndlin~ it, rP~ar~less of its dieposit~on. Often, therefore, it 

mi~:J.t be economical to s"jttle for some pAyment thAt would SPVe on tl1is 

handling cost. The ~amble 1.11volvi=>d in going t'"' tri:=tl geve a st-tbstA.1.tie. 

settlement value to many d'.J11't.1tful cases. 
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People took 01 1r insurP.hce to relieve themselves cf the~rn and 

~orry of co~testing claius ~nd de? 0 ndin~ l~wsuits;it WPS good sales 

p'.)licy for P.n insurer to build a reputE1tion for speedy s ettlenent wi tr 

a minimum of distr~ction and lit! Rtion. This way Jf a0tng b 11 siness 

me~nt, too, thet the insurer need tie up less funds in reserves to pay 

possible judiments. 

By rov.nd-about weys, pr8ctice thus arriv.;,d 8t the ..,aymeii' 

of a mRtPrial part of ~utomo~ile accieent losses tith little or no re-
11 

gard to the prior determi1:1ption uf 11 fc.=1ult on which theory insistPd • 

It v·::is r.9tu:r·al, then, to Psk: Why not rejPct the fPult priricirle alto-

6ether RS the theoretica.l bns~is for recovery? 

Even before 1920 trie w0rkmen r 1:: compensRtion sys ten, sv.g6 i:-: 

c.d to Rble lnw;y ers t'1.e applicr-ition of the same apDroRc,., to distribution 

of Automobile accide.it losses. In 1932, after the most exhav.stive exam· 

ination of the 0 roQleiJ so fP.r made, a distinguishAd Coffihiittee 

Compen<:iction for Automobile Accidents ·reported tfhe Columbia 

Co ... ncil for Rese~rch in the Soci1=1l Rciences th£1t some R.ind of 

tion plan sh~uld ~e adopted for Rutomobile Rccident cases. 
~ 

Uni irPrsi t: 
compensa~. 
fl •SA 

The Columbia Report outlined a plan which would p~t on 
,exclusive 

motor vehicle oWnPrs a: limiteo/\,ltAbility, without reo:Prd to f.011lt, for 

personal injury or dePth caused by t½e ppe~RtiJn 0f t~Pir ~1~t0r ve~i
~ t'.'.R:rQng ::•1 lti ... ·b ';J'.Llf&lly irterd tl• a:m irjPii'?f ..w 

cl~ Tr:i.e O1,.ner "'O'..lld ':)e pri n.9ri ly lirble, if the ~ '">t the ti1:e of 
-&...(lit-/ 

the eccidentAv'as driven by hL.u or uy !'.not:ber with his con~ent. The 

liPbili ty wo11ld be sec11r:ed by re.q_uiring ;that every rPe:.istered motor 

vehicle be covPred by compenRPt' on insurance .. Beh'efit~ 'A)~1 ld be b~sed 

I on f!neloe;ies under i'1orkinen s compensation. The "l[an would be a:lnlinis ... 

tered bj a special board sAt .J." for t!:'le ,urpose,. 1.elpi:id 'by i::uch refer,,-,: 

ees ane clerks as aight h~. neeaad, Rnd ~ppr~ting under procrd~re like 
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In some ways tr.e work1;ien I s co:1,1- .... nR O ti.on P.nP.logy wo.s 

perhnps 12, erficie.l. When ar1 accident hapne'1 d im an emplo;ym~,nt si t_ua

tion, in the nature of the CB.Se ·there was ~t hand Fl re1-1dy :neaus to 

spread the loss, throurh business channels, to buyers of the boods or 

services. Obviously this was not matc~ed by an~thihg in th~ situation 

of ~ many automobile ::iccidents. But this did not raise e.n impossiblE 

objection. If it were thought unfair that automobile ~wners es a clese 

s~ould in the first instance bear the ~hol~ cost, part of the costs 

of a. c0mpensAtion syste,Jl co1ld be rnet out of general tP.X money. Such 

.a contribution would reflect the comwuni ty~wia.e benefits 0f the rr,ass 

use of t~e motor 9ar. 

Even· so, ·a compenPation r lan would h,=,ve some li :ii ts, 

resigned to tie to.:et,,.ler the c'osts e,r).d benefits of autom,,bile use. 

But ':my- could lin,i ts be eet 1• i tho1.Jt irvitt.ng e.s niuch lltibation over 

their RpplicFJtion .'.)S was prod.lCed by laws)li'):;s over 11 feult 11 ? If com-:-
. ~eJ l 

pensPtion 1:,Pre to be allo1-1ed ••r!1e~er OµE'Y'::: tior,. of a inot-.1r CP.r II cau.sed11 

injury or de,:ith, would not \\·e i-wve ell of our lewsuits end cis-n11tes 

still v.i th u. s under the guise of ar6un1ents over CR.UsAtion? The point 

undenirbly posed fl very pr,ectice.l issue fpr tl-ie drp_fts1nan. But 1 ts 
cover 

,,•orst iifficul tJ 0 s V''ould come only f rorn tryin[, to~ e-very.._.. 

\If, for exa'11ple, the oompensPtion Dehan were lL11i tea to injuries 

by collision, it would incl~de the bulk of ordinary c~ges. The 

ca.se. 

rest 

must continue under the old lAw, but with exnerience t,,_rn scope of the 

compensRtioL ol~n wi[ht be extended. 

Fraud w.cis not an unknown proble1n of c'>uree under v-•ork~ 

r:ien 1 s cor:1pensc1tion. The danf!er there w::is t'1e less, ho 1·'ever, oecause 

t-lJ.e c:>ses ::i_rose ·within a defined pettern ')f employer-empl§yee relPtions 

rl:!ere were 0enorell;y ot-her t•ri tnesses to the accident thP.n those i :1ne-

r'l iete, y invul ved; the job relation cre::i ted. i:np'"'rtPnt pressuros to1,1e.rd 

good fp_i th, on the part of the employee who wanted 0 Job +-c, coue bt:i.:::k 
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to, c;nd or. the part of the employer who wanted good working relE1tions; 

medical cPre was 111.rely to be by the e11.1ployer 1 s do~tor. But often 

only the chPnce-met )Arties to an e uto ::iccident were wltneRses to it, 

and between 1llllem wns no prior a.nd csntinuing relation to induce good 

faith or c9--0perRtion. On the other hand, the gamble 1 n auto accident 

litigation 1-·as in i tRelf a s.trong inducernPnt to sharp r;ractice on ~ 

Rll sides,-e---by the victim whq hnped for high t/3.kings, by 13.n insurer 

mainiy conperned to hold down peyments. Modest but assured recovery 

under e compensation schedule should r·educ.e the prices that teri1pted to 

over-.reP·criing a.nd != 8'Y' jury. In .,...e turn for e ssured cornpi:q-,sr, ti Jn, more

over, the' vic-t;im mi 5ht fi:1i rly bA re-cuirPd to 9.l bmi t to im} artiel medic.o.l 

examlnation Rt interv~ls. In any case, one c0uld not reRllstic2lly 

weiesh the situation as if it involved exch?,nglng P satisfecto.c:y systen. 

for an untriea one thRt cf'rried he~vy riek cf frR.ud. The existing sys~ 

tern caus(;3d grePt hardship to 1:iany innocent ue.ople and ,u:is rnprked by 

muc:1. sharp de~.iing on all sides. 

The pr6posPd change w~s novel enough so that it WRS OPSY 

to rAise against it an Abstract c~telog of ~dministr4tive difficulties. 

It was si ·nificAnt of the trend in thinking about law a<Iministr::ition tha 
tirstly 

u ■ fll'iilllf Ii discuPsion •:rnntl\to ~ noPs:1 ... le Rdministrritivf: -rot-leus and 

not to the l a question l ltlbt of th.e ju,=,tfuee end •,risdom of 

a b1rndonin§, the @■ Jt. ltheoretica 1 test of II faul t 11 e.s t'l-ie be sis of l iabi l":' 

i ty. Ap Jl_ied science and tec:molo§,y had taught peonl.e to think matter

of~£actly about prqblems they once discussed only in moral terms;parti~. 

~rly t~ey had taug'.1t pro nle to an'alyze costs end to tre ce 1tu•n-
w'1.P-re they fell a.no to ,..,~pt .ac.tiv1 ties they 0011 1.d in :'Pct be attributed; 

and they hi=id ti:i.ue;l"t f.A11il.i~pit~1 ,,,it'1 t,-.e inst...rence yrincinle, ,;f s,µrePd.

ing loss. Th.e;y hA.d. ta1·ght, P.lso, fa.1th in ext'eri' ,:,nt F.'nrl in i:••het could 

be done to dire ct humfln affairs. It 'Seerned only a 0 1\e st ion of tLue be• 

fore the :=•bstre.ct ,9,.dministrPtive objectio".1s to ein l:l.utornobile ecci,-=i.ent 
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plen would be tested in the ur.ly pr13cticPl 1·ay, by putting some sort 

of plan into a.ct ion s.nq. observing it. 

c. Preventing the Damage 

began to 
From 1870-1910, when the law ftl • reflect•~ prob-

peculiar tc, 
lems C J ) I •r-N-n urb.r:in-industrial way of ~ife, the tyDical first 

rArnc t~ '"'n to a new question WAS to atld a sec,tion to the penRl code. 
rw..~L..,~ 
&:al\defined certain co:;, 0 uct as criminal, pr'lvided a penalty, 1=1.nd hoped 

that tbls would d.e~er • the possible wron~dder or eve1 direct his 

conduct into otl-ier channels. This we.s prevei1ti ve law. 

By ID910 thinking was turntng toward the ~ore flexible 

reso1.1rces of the e.dministrative 1'.)rocess in other fields, ---t'1.e regula

tion of foods• and drugs, of public utility operations, of ind1strial 

A.Cci~.ents. But from tbe Ford Modl.el T - r of 1909, it took at 

lePst until @i> 1924 to introduce into automobile regulation the search 

for a more effectivo .ctp.,.,,roach thFJn thro 11gh the criminal law;iillllitE-!@_. 
is marl.red by 

1924 ¥ tl&S aib:; Plf * the National C:mference on· Street Rnd IIigh~··ay 

Safety. 

The hor 0 ee:P.nd-::wagon era developed some el 0 rnentPrJ rules 

of the road. which the Automobile p:re inherited. Suc'J., for 0 x1=1mple, 
was 
..._l\.the rnlet thP.t. vehicles should be iriven on the ri-:1,..,t side ')f the 

higbdRY Rnd should ~eeD to t~e right excent v~en pessing other ve~icles 

-~ving in the sx e direct1on;such, ~lsa, wes the 

vehicles n::i r0~criin~ Pil intersection at the eari e 

must yield right-of-wey to trie one on +he right. 

rule thpt of two 
the , on~ 

time, --..itpone\(ti:e lef 

A measure of t~e tard 

ettention to automobi 1 e tri:,ffic cores was the feet that P.S lnte e.s 1940 

such unifo:rmtty as there we.s Bl over the United Stetes wi·th respect to 

rules of the roR..d was priinA.rily in these eler l=lntery require1nr::>nts lPid 
i 

.:iown be-Pore the .qutdmobile ~ WPS known. 
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T½e Illinois statute books offer a ille8sure of t"le move-

ment in this field, in a st 0 te which f~ced 

sc~le ~rban Pn~ rural alltomoblle traffic. 

the gPneral ~evelopment of 

the problems both 0f lArge
develooment of the 

Thet\traffic code paralleled 

,::au toruobi 7.e le ·ie 1.P tion in 

Illinois, ~r-:: 'fill. that wr-is 011tline:i in the first stction of t',is chppter. 

T"lus tr A Illinois Revi sea Stritut'"'s of lS'Ol follnd no- need to sppcify 

p.n.rticulB r rulec s for PU.to.nu bi 7 P d.ri vers·; they contt:tined eor.iE genrral, 
which had bPen dawn to bovern 

ele,JlPntary rules of t:ie ran ri:i ic. In 1903 1 ~J.owev r 

the lee.·isluture passed q lRW wriich Bet a gen""rF.11 15';"mile-r:in-b;-.ur sneed 

limit for ~·1tomob1·1 es ond required the au"tomobi 7 e driver to co:ile to a 

full stop w~enever it RDneRred that his vehicle was frig:itening a 

hnrse ridden :)r driven on the hir·h1• e.y. In 1905 the Illinois c ,u rt rJ.eld 

that :ts'1• ~eu!ll t t ■ the leg-isl~ture could, c .,nsistent ,, 1th due 10rocess of 

lPw, single out the Rutomobile for ~e~tic~lor treffic rP 6ulBtion, in 

view of ~he speciel dPngers of its speed. By 1921 the Illinois R vised 
automobile"" 

StP tut es con tr.iined about 25 sections which migl:'.!,t be termed. J{rEiff ic 

rPgulations. These included a section which rnade ... A.pplicable to 

a_utomob~ 7 es the chapter of the st~tutes stating the rules of the road, 

as these hAd bee~ frRmed in the ~orse-and-wagon yeRrs. The 19°1 trAff1 
were 

provisions .ajscPttered through a chapter 
I\ . .tm I I d Pr., 

Illisce17.any of .!iUtomob1le~egulat 4 on-s. The 

which brought to re therva 
Pbsence of provisions 
,wf wrf ,;. ~,. : t -,: 1 

/,)'"<.,1' ~ "' ~ f,/1'1 ~ ~ 
p.q_rking ECIIIIL.~ triro11gh-C I , I tcu1 wa.s per1-JF1ns n0t /:1Urp,,.is1.ng 

A ~.....-·. ~ 

in view of +he current stAge of putomobile use. It did SUiJ~st, how-

ever, the .11111 I lb•il••m;rn lRc~ of a plan for r & the f utJ.re, Pnd 
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the willir.gness to le::-ve imyortant ,,t=1tters to the unguided discretion of 

local ::rnthor~ ties. The Illinois Revised Statatrns of 1941, in contra.st, 
~.d.) ,_ 

showan orde:r'!t:19 nnd creed11th in IB 7 ti' af automobile traffic 

reg letions which reflected the state's ~d~ption in 1935 of t~e unifo_:rm 

act. The ny.·rriqer or' s.pecific traffic provi'sions was abnut treble thpt in 

the 1921 ·act·s. In general, the expPnsion represented not so 1nuch the 

addition of new ~eads as the more detailed provi~on for to~ics that 

hn,d had 11,rni ted treetment' before. For E>xa,.iple, the e::irlier legislation 
liWIU . @MK 1 i l . !BH . ,S 

had mRde some general requirements us to, ttii'hicr a-. ,"-f edeo uR ~-e lic,;hts, 

brakes, tires, and horn;the let.·isl.otion of 20 years lat.er added details 

on these farnili:=tr it91ns, (lights on proJecting loads, for eotample, or 

U8e of lit:l:ited signal devices for stop ,in6 and 1-..;.rning), and r.ia.ae net\ 
(for P ·ample, 

specif~ CP.t ions, N,.ear-v 4 0 w >nirrors, 1~1indshicld 1't1pers end an unobstructe 

~indPhield, safety els~~, flares for trucks, required co,~lin~s for 

t~·.e .R ·• · c0;1tent of 
,nr~Jr 

an adequPte traffic code. By ebout mid-cent1ry t~e Ci iU I ii"'9 p.cc uletnf: 
1 {Ii P g getting this coue /\ . 

1-.ri::-re tl-:iAe )f -...111il:xtl gl\.'@&A u:a· :,iba2Lii1,rir11JtJl\rf@]!!_iJllliill't?JTL int~ 

Ml••n 1aUJ£bl&JVJ■L t 1·f c+ ... "1 te t0)~s. (°rn l)P.rt the lAcir ,)f uniformit;y 

1·'as as between the stet es. Thus in 1938 in 1? s tr-it es ·wl-ien 8 driver 

j:,"t out hls left •.and horizontal' y fro,;'1 e1A.e ,:f the c~r, this was 

state,i tote a signPl • thAt he inten,1ed to stor, or w·su.dden1 y to 

decrePse speed;but iut ~7 str+es ~ecl 0 red it to be~ si~nrl for P left 

turn, ~nd 14 sEid t~~+ ~t-.: si~nPlled a rig~t turn;in 12 of thP• 

stetes thici Qigne.l miE:,]:,t ,.,e:l, ci.=.d to c'r..n1• 1-bpt ti.1~ 3-river irt'e.uc.eo. to 
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Movement tol,·:.rd a more comprehensive trPffic code v'PS 

very uneven. 

tprdy treptr.ient 
Pnd no tori st •. 

A noteble PXemple of e serious pr'Jblen.1 which had very 
\ ~ rPlptive rig:1ts 1=11:1d duties of 

WPS that ul/\~edestrian mm :Z)&li jn 11lDt~n E I ii!!!! 

T~e pedest~ien hRd come ~efore t~e m~tor cnr, and 

with sc::int evirlence of delibe~·.ntion tl--ie le.w g~ve him fl high priority 

in privkleGes. Few laws liillited pedestrian rights, cornpPred 1,ith t½e 

increP sing limits put on motorists.; j $'. y~walking, for ex~_mp!he, was not 

uniformly declered a treffic offense. So i1nportrnt a :~ tter e.s the 

relRtive rig)-it<:!:'Of-:;-i•'P.Y of pe.:i_estriR.n and n.iotor c;:,r ::it intersections 1,·::-is 
~o fill t~1ese g§!W 

uncPrte.mn in many jurisdictions. Urgine the neec ~• :i ? II? •,...-:rn 
ffJ.8 late ·RS 1942 

___, tvip tr.q_ffic code, ◄ )) Is DeSilva orn".en e il;> At present, in thE? 

cqse of injury to A pedestrian, the l!-1-W tends to protEct t..i n and. to 

punish tr.e 1.1otorist, rt.=l "fl rdless of ·how a Rngerous the nedes tria.n r s ac ti .;n_ 

mi=ty- liPv~ been." 
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( 

tr,.,ff ic prnble ns , ~~!*'· N,il@IP@J iii Iii 11111111 r llll!lfl--1 ., J : I 11Hnt I ,. 

i :m<g;; ?!?:?J 7 Of ... idts l".:l.l of uniformity in tsilllP trpff-ic l,qw 
I\ 

s t iHitt ii I J .aii e WPS, th·erPfore, e.n especially mRrked ... t 1 •case 

wb.ere the lRW lAgged be11ind the logic of t 0 chnics. The lag wi:i.s c~nsid.-: 

e rs bl e. In 1923 the ~'et i o na.l Conference of Cor.iw is si Jnerf n On i form 

Sta.+ e LPws v'ot·ed td t'repj_re a unif.('\rm traffic act. In 1924, on call 

of SecretA.rj of Comi•1erce Hoover, aepreP 0 ntati VA8 of e;ove>rn nent, PUtO"!" 

m·"'bile e ssoci:.:: ti ons, inn 11 rP_nce c::i,np.oni es, a.nd in te.cPsted i'.'ldv.s tr~es, 

net as the NctiO:lf'.11 CoriferPnce on Street e.nd Hig~~vi:1.y Se.fety. In con-
in 1926 

junction, "the two bocies promulg_-,:ited a Uniform Vehicle Code, ··•nich in-

cluded (1) e hotor Veticle RelistrPtion Act, (2) e MotJr Vehicle Anti~ 

Theft Act, (3) a hot~r Vehicle Operatorst and Chauffe~rs 1 Lic~rise Act, 
only 

end- (4j PD Act R~gulatirrg Treffic on Highways. 
" 

By 1943~11 stPtes hnd 
onl.Y 

0 do)ted the rc.gistrR tion act, in ,,•hole or id tb mo,.., if icPti ,ns; nine ½;:id 
driverst ~ 

similerlJ ~d0pted the Pnti~t~eft ~ct, 18 theAlicense act, end 26 t~e 

trPffic re§.Ulation a.ct? In 1943 the c1cts were 1,,rithdrE1wn from the ''"l.J'.'0 6 r~ 

of the Ne·ti.on;:il Conf 0 rence rf Com:nissione "'S on Uniform StP.t e Laws, on 

the ?r1 ona thPt, ~s model&, they had been out-dated by c~RngP~ •~ents 

and co~es suggested by otrier a~enci 0 s. The ~ational Conference on StreE 
trPffic 

erid Hi 0hi•1."Y Safety c=.leo promult;Pted rorelArrdinArces es P 5ui-'le to citiE 
a nurnter of q 

Pna towns, P~d ••• t% - l•JCPlities .,-1ont 0 d thP5P ::-i.u,'1€ls. After due - ur to mid~cPntury 
tribute W!OS ">:::iid,~ trie progr.ess towrird. uniformity 6 of traffic laws wee 

n0t &re11t. 

mtaer tecl-iDical deficiencies,_. 2dded i~ to as greet a 

defect ns t~e lPck ~f uniformity. S+~te tr~ffic coies were rR~ely PVaiJ 

eble to t~e public 1ft A form thet t~e pubJic couli understPnd ~r ~PS 

public in any ~0rm Rt all. Trqffic re~1letion8 were often not well 

con tri bed to a chiP-VP tl:J.eir pLlrpo se; Harren note11 tbet some of the p rrl; t: 
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stop-street lA.'t-'S gnve no lega.l opport•mi ty for cro~s .tr-i::iffic to get 

through, and pointed to 11 rPcklesR driving" statutes so woY>ded thar; 

courts interpreted them to require proof iii that defendant intended to 
After broad 

,, rive recklessly. 't!!t:' r: 1 l 1"'"1011.-- Fl survey of ~ r:1otor vehicle 
in 1943!1 " · 

con.es A t 17'. 4/L L %Mer 1·larren • rs ix ■ I Iii a summFJrized the 

situPtion in very critic~l tPrms: 11 The inspection of traffic ordina11cee 

in twelve cities ~nd ~f motor vehicle laws in t½e forty-e 1 ~ht stetes 

r>nd the Dis tr··, ct of Columbi.q_ resulted in the u:rpv:- ideble conciliuusion 

thvt a drastic ~odernizBtion of our trnffic laws is necessary. The 

only gen°r8l exceptione to t'.11R co11cl11sion are those Jurisdictio::i.s whicl: 

have Rdoryted the Uni~nrm Vehicle Code or the Monel TrP~fic Ordinances." 

The 11·cense is above ;:ll else the .i1r.rk cf the modern 
:: ~~license lt:iws hPve opened 

n,dministr~tive process;1r1'6he oroadest approacl-i t~revPntive rPbU· 
The first auto:nobile aJ:;;,:A t ift:tl "-"" chiefly fo:i:,.... 

lPtion. /\tlcense requirem 0 nts •••••••• were -.~reb!str~tion of 

the vehicle. These came eRrly, but thPir pur~os 0 s were ill-defi~ed. 
they 

The courts were not certein whet 11er ._, e were prL:1.0.rily sa::'ety + • 
a of 

tt · · · Pl r€Vl-i er 
,U' n ., 0 d • iir:f 

," ::'or use of the lii__:hweys. ns ~ 

'1i ,I j Jw •-;:jiidf Jll~:psu u•• lll&lJda1•1=v;.:,l lfllll [ C:: \.iiitifi1Mlilli0Jllir@rr:ni I I JJM@lte,d 
when, 

S1m9., (Hendrick v. J4Pryl.ond., 1Sl5), iii 7 iJ 3 c § I I J tlfilt:iiGFl@trlt 1W 
\ -

:-. <saue@!l1 •ssnSLis tsr a jiinw;uu u I MP 1#llll8?1[i'.'.lJtUf1!1•M--uu@6111"" 

it 
cl es p s.\ ztt EJ!_~i'&I q k TY /{ound nn vi ')l.ot ion '"'-f a.ue ~ rocess of 

lR.:W ir: ( :t:u I Pe reauire'7lePts for i.J.8e 

to the revenue ,,spect of the re 6istr,,.,tion stri.tutes c 

cou.rts..,a I J • 
t,_,e Vt:aicle WPS importPl'lt of cour.se to e,id i.:!.e. .+if1 c,.,tion of t'l-'\~ pe,...sori 

resr,nslble f~r it, operPtion. 
first 

This seens t ... ~ on 7 .;f ti:-ngible 11 ei:,fety 11 

contr~bution ~r t1:mf -.~_. 1 1 ce~sing regulat~ons;'ila Seib -¾.av - ,. Lr *l usa 
~ 0 .r-ly trP.ffic coA.e recuirPmPnts t'.1a.t 1 1 cense p lr-it'?s l:::e proper-lJ rttecl.iE( 

E':na kept clean, and penP.lties imposed for fict' t~ ,·..,s ,...;1--t P .,_.0intfd to 



'becnuse e.o" y c."rs were hp,..,...,.:i tu inE •,ot c,. VIIL!?75 ·a, !Ml,\[ !lhd!I ;.,... would .011,1'.)E't certflir1l~r ~9 Pp ,:,ble-tvd~ec. ,".lc:· 1 1t. 

the 1not'.)r vfricle .ce1:..,istr,..t~ ,,n l:'.)ws fir1 .ly ee+pbl :e'l-,t::c t-J.-ip principle 

·ove:rr;inmen t rni 6L. t 9+-t13ch prerecu1 site coric i tions in trie inter st of 

public safet;y. 

The licPnsing of drivers, ofter proper AxeminFtion, w.os 

obviousl.i 'lllillll a bi=tsic s,tep in preventive re 6 tl1etion. The extrer:1e slow

nees witl:1 ·,;hich the s~:::;t es (1) R.Eiopted r>.ny drivert e 11cehs6 recu.ireuE>nte 

at all, end (2J implemented thee~ ~1th ,odequete examinatio~s is striking 

evidence of the scent attention given to preventive 

of the ,91.,ito l:'ccident problem. In par~, however, trii!3 illlf failure re':" 

ce::i.sec to be f' l·•xu,.ry A.nd bec:.:::ne an instrumPrt of u.?SS tr.ci,nsuortctlon. 

, ..... A nu .,ber of e•etes rels~1 vely eerlJ , IEpWa ree 1ired licenses for 

persouc. 1Jho d . ..-·ove fofire, ( 11 chi=tu.ffeurs 11 ); Illin, is, for pv-:i_rnrle, did 

t'·is b;y its 1:~t 0f UPy 2!,j, 1'207. Such e r~1:.:uLntion w,s e nP.tural eccoru~ 

wer> 1 th.Y sportsmen or -the c,...e_uffeurs of 'h:Pl thy owners. The 1:.ipn \ '·.o 

cr:ove his ov-n cor 1:101 )-d b~ ~ efini ti on be a finPnci8lly res 0nsib.Le ;:> r:::-

son t one who beckuse of ~iP EP"'C; "1.l interPst v1 <J11l,.:i li\.Pl., be co 11.,.ie-:::. 
::in o ,.!'J 

tcnt1 ~ . 'liffcur1 s license system Fould, the'1, tPke l,"re of FLn0st, 

all ot~cr cPses. Tl:1.e dr8stic red 1 ~tions in th~ µrice ~r riew c~rs ftEr 
()/'f'-~ 

Nod.el Tin 1909, ~"the ex· Pnsir.u 

1920 s-i:.~ift ly pu. t motor c1:1.rs in the 
.A.nd 

of t l:e c:-ieap used. .... ,crr iJ.cirk.et after 
in t te 

riands of persons who we o:-:iinlf, n t 

fin, r'CiPl, y rPST'0.1s~t1e, l\..·1ho ,,·ere not eoecia} 1.y cuAlif1 ed t~ int nsive 

pu.rsui t· of dr i vine; 0 .s e sport or hobby' ~ @re Pt er eP.se e .. ,d relirriil';;I 

i t~r Jf o e'l"r t~ :m Iii ·11111 accoiuµPniec +l1e t chnica.l i 11provement of the 

auto111obile, ..... ~e inventio~f t:1° multi 9le ~.1 s 1• cl~ tcr i:ibn11 t 1'"'07, 

Pnd the F lf•Rt~rter in 1e12f, for exa~ple, helped to p~t t~e Putomo~il1 
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by at lePst 20 yeprs in any substantiE'l rE>spsnse to the logic of these 

changed facts of technology and social beh8vior. 

E~rly ~enercl license re~uirements for automobile drivere 
usually 

weref\not supported 

l~ttle more than a 

for exemDle, wrote 

by r3n examination system. Hence t½ey amounted to 
requirement. 

fu!'ther form of irlentificatio.n('Jl• illla New Jersey, 
for exarnina tion anc 

an i~pressivelY, specific requiremPnt ¢ I !t 

license of d~ivers into its stetutes as e 0 rly as 1906, but drivers were 

first there examined in 1913. Before 191~ only three other st~tes had 
Only 

begun examining drivers. A tHne more began in the :,, erir·s 1917-1929 which 

saw the mass ndo~tion 0f the a~tomobile. Betwpcn 1930 and 1939 24 oore 
the 

stet es fi.rst examined drivers; thepe incluced , W> po-rulous states •of 

Ohio, ( 1936) , Indiana, ( 1938), and Illino 1 s, ( 1939 ) .• As of 1939 this 
R 

left 11 stAtes which di~ not examine drivers, Rnd ttree of these did 

nett even require ·d:ri vers t lic0nse s. 11 Exi:irriinations" VP .. ried much in 

effectiveness, moreover. In 1S42 DeSilva estimat~d that not nore than 

15 or 20 states gave a fairly strict, comprehensive license exR~inetion. 

Suc':1 an expJIJ.ination inc:uded tests on (1) ability ~o read and 1.mderst9.nc 

road signs, (2) visu::il efficiency, (3) kn0wled,,..e :)f t11e stste 1 s motor 

vehicle laws end the safe-driving rules w~ich theJ represented, and (4, 

8bility to handle a car 0 klllfully. 

At best, the extens!ban of the tit registri:->tion and licens~ 
I 

ing requirements - wa.s subject to se,rere limi$iations. As states 

tardil~ a.d')pted dri VP rs r license require.:1.Pnts, for exar.iple, they A.livay s 

exe-,pted. persons trien ope Ni ting vehicles. As ,, res·1l t, in 1942 it was 

est1~ete~ thet about 60 per cent of the oersons driving had never had/ 

their drivine ability investigated. As of th~t time only three states 

rec.;uirPd all dri:vers to .µndergo periodic re-exarnirmtion of' their eyP-s, 

and but cine of the~e R~thOrized the examiners to administer the other 

branch~s of the driver's -ts:sts f't this re-expmination. Two s•tates re-= 

quired complete re-examination of all elderly nD licn~ts for renewal of 
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t~e condition of vPhicles. 

their licenses. A few stetes ·re-examined drivers who were inv0lved in 

repeeted accidents, some re~examiner drivers who were inv~lved in e 

serious accide~t or violation. 

Motor vehicle rPgistration continued to be hrndled throug 

out the country as rrirnR.rily a means for identif~cation and for collect-: 

ion of revenue. Studies showed that about five per cent of all acci~ 

dents were caused by defects in the vehicle, and faulty equipment un: 

doubtedly contributed to many □ore accidents. But as of 1940 on!y 18 

stat es imd 15 cities had some form of compuls:>ry vehicle inspection. 

Legislatures m~de financial responsibility laws part of 

the pattern bf motor vehicle registrp,tion Rnd driver?1 licenses~~ 

~s this movement gained momentum in the early 1~30rs,large claims were 
0,-,... ,v-,... 1.~~ 

::iade EZ1 i Bl m1r?r thP t this would promote safety. ,the glr-ii~n ,,ras 
fl~~ I\ 

unconvincin_g•ilia · 111111 1:::1.- Thef'I\ were, literal 7 y, fin:m--:: 

cie.l resr:-')nsi bili ty re'1.uire:nents ;• an owner or operpt or who, accor-'l "..ng 

·to the vrrying ter□s of the lews, paid his judgment, took out insurance, 

or posted ~ecurity ... against a claimed liability, could tbP-reupon 

take to the road again, however dRngerous A driver he might be. F•ilure 

to comply w1 th the financial r,;-sponsi bili ty law might of course remove 

a bad dri yer fro r.1 the roRd by suspension or revoc~tion ')f his license. 

But this was only incident to the main purpose of the laws, a:nd in most 

states the et~tutes seperately orovided for suspension or revocation of 

licenses for serious traffic violations. 

C ■ 

~o much tor the substance Of preventive regulation. What 

t• tecqniques developed to entoroe SJ oh preventive standards 

as evolved? The entoroement st~ry followed an ord~r famtlia.r in other 

t1eJ.ts ot the law~ ~:t'om penalty, ,to oorreot1on, to prevention. Moreover 
•• 14 entor cement tended. tow art' more emphasis on -

1 f{ ,,eelll~ I IRS! L ■ F SL • executive and adminiatrat1v 

•• L S ~ and less on, trad1 tlonal resort to the courts. In bot 
respects, trattio law enforcement moved al.owly into the croad Ottfrent 0 

administrative law. 
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Despite new trends, as late as 1940 the combination 

ot policeman and traffic court still a· I qt■trt' ■ did the bulk of 

preventive traffic ~egulati9n the country over. Police administra

~ion in this f+eld chang~d greatly in the first generation of mass 

use. of the automobile. In the rural areas, the striking change was 

toward ceµtralization; the villas-. constable opeaating a 11 speed trap• 

dlllli.l.. in the e 1920' s was by the 19301 s generally supplanted by 
resoons1 

ty _or st.a atrols. There were n~t enougf f the new offic_ers, 

however. In 1942 DeSilva estimated. that there were ab.out 7,000 etate 

traffic police to patrol 845,326 mkles of main federal, state, and 

county highways,---about one for every 120 . .miles of main highway, o~ 

about one for every 4300 vehicles. In the cities the central change 

was- in. the development ,of spec'iali~ed traf'.fic divisions within the 

city pollc.e department. .:l PWe mie ne.w divisianf'.,__ L f took 

on an i~creasing number of spe.c1al1..zect. jobs. connected w1 th traffic 

law epforcement, public education 1n traffic safety, and engineering. 

Even in smaller cities, the traffic d1vis1on handle~ a cmsiderable 

range of affairs.. In the reorgani.z.ed San, Antonio, Texas department, 

in July, 1939, for ex~p1e, the t?!affic divisions was assigned the 
and investigation of 

regulation ot ... ~raf'fic, elminatio~ of congestion, prevention/\°f acc1-

dents1 • .,11£St:lt I Ill■! hfUtl ■ enforcement, education, and engineering 

aotivit"es, and taxi inspectione. 

By far tne weaker member ot the.traditional partnership was the 
retell 

There. 1.s no need to tra:ff~c court. 
I\ 

ske~ched in the fifth section ot. Chapter Four. 

the story which was 

Police administration 

put increasing emphas.1.s. on education of the public. and constructive 

correction of the offending driver;the typica~ traffic court imposed 

fines in a mechanical fashion with little or no regard to the effect 

that its proceedings might have in ta.aching eafety or getting Et: the root 
' 

af driving troubles. Police administration stressed co.operation with 
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the public; the traUi.c._.cou.r.t.,.--~ot'ten held in crowded, dingy, and dirty 

quarters, with little order or decorum, and with little efficiency in 

~ f I I •fi the clerk's office--,made bad public relations for the 

cause of traffic safety. Police adm_inistration developed a quite con

sist.ent set ot safety standare.s, reflec.ted in the model traffic codes; 

traf~ic courts showed the widest range o~ incons1stencyr1n the assess-

I JV, JE(t, :f 
()lhW.2-4 

I 

ment of penal ti.es, both for the same offense as it came before differ-

ent Judges, and in the .relative weighing. of offenses. If police enforce 
zealous, often 

meilt was u. 7 8 • 1!U1f 11 1 t was/\nullified by too • g a ready 

suspensions of sentence by the courts. Ineffectivenesf:r the courts wae 

do.ubly damaging{i ~ I ; 1 nl sn l!r- The traffic offender was likely to 

feel no effective restraint as a result of his experience in court, and 

~ police morale suffered. when the end reeu_lt JI R 

futility. 

). seemed to be 

For the most part police and traffic court ·worked with 
A" 

three sanctions,-the warning, the fine, the J~~~ce. Eaperience 

led to serious queeti~ning of the e.dequacy o/~ _. ., , with r;;pe~t parti-

cularly to the well-oft violator and the chronic offender. ~ano-. , I\ 

tione were especially weak because of the lack ot .record systems which 

would permi_t ready check of a violator• s history of previous offenses; 

d rn:W• ::m &""1 IF Lei ther JJ0 ,f~~::"':tf:::.:. n~.~p;:r /•i:,: 
thus / "Sl!:.t'l,i r, 

such reco~~, and each violation waeAtypioally treated in isolation~~ 

~ The belated development of driver licensing systems ott

ered a powerful new means of traffic law enforcement. The average 
~ ~ 

driver had made use of the automobile a moet oonvenient, 43 t eseen-

tla},,. item ot his way of life, if not ot hie livelihood. Suspension or 

revocation ot h1e::!G3l ce se, to drive might, therefore, be a moat eftect-po.,r,k . ., , 'l-
1 v e penalty;" a 7 I would provide 1trong incentive to refo1'1D· of 

driving practi~The seriousness or the pe11alt7 would reqWe that. 

it be used with deliberation an~. oons1s,te~oy, however. -tai ilU as 



VIII:782-a 

INSERT 1 A" ON PAGE 782: 

any event, 
There was, inlf . I I 2 a 11 ttle chance to Judge the possible effect-

iveness dt the Jail sentence as a traffic sanction, because courts 

would so rarely impose it. The law here confronted a difficult public 

relations ppoblem, when it provided so strong a "criminal" sanction 

against violators who did not fit the conventional notions of criminals. 

Partly the issue•was one of education;public opinion must learn to 

weigh more accurately the seriousness~2f safety violations. Partly the 
1110st 

issue was inherent in the eituation~.-:,f\traffic violators offended 

heedlessly ,or unintentionally• .- t, ■ 11r.1'he law had grown accustomed 
for unintentional violations ot many modern soc1 

to imposition ,ot minor penaltiesA n 7■1 regulationa,">both layman and law-
~ a heavy Jt/.!l term f 1,v..T 

~an balked at ~A If flll 2ae,, 1 where no wrongful intention 

appeared. In Connecticut, in 1934, ~or example, out of 621 conv1ctione 

for reckless driving, only 27,(about .04 per cent), received Jail sen

tences;probably some of. these went to Jail only because they could no·t 

pay a fine • 

• NSERT "B" ON PAGE 782: 

Moreover, sinoe it was not in the tradition.of "criminal" penalties, 

license discipline did not have to overcome the.

resistance in lay and proressionll opinion which so largely nullified 

the Jail term or the heavy t1~e as a penalty tor serieufraffio 

offenses. 
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Thus there would be added r~ason tor a state-wide record system wh1oh 

would allow assessing a g~ven violation in relation to the violator's 

history. But as ot 1942 only Connecticut, New Jersey, New York, and 

Rhode Island had kept such tiles long enough to be able to detect the 

majority ot accident- and violations-repeaters. Back of' the records, 

moreover, must be improved reporting'·o:r ac~idente and violations; this 

called tor more polieteing. Particularly would it be necessary to have 

more frequent checks on,dr1vers 1 11eenses, to search out unlicensed. op

erators. All these steps would be essential preliminaries to tighter 

administration of the driving privilege. The basis for this, we have 

seen, was laid in early 20th century decisions. Lax regulation might 

have foetered a popular attitude that a man had a "right1 to drive, but 

the law had flrmly declared that the question was one ot a privilege on 
0 

Who should Judge the suspension or revocation of' drivers 

licenses? Many st~tes made suspension or revocation mandatory, when 

a court had oonvic.ted a driver of a serious offense. In 1940, tor ex-
' 

ample, 30 ,tatee ~ade thl:a result mandatory upon 007:1:v,iction of manslaus 

ter resulting from operation ot a m.otor car, 40 upon conviction ot drun 

en driving, 3,Cpon conviction ot hit-anl.-.run driving. As of that date, 
/w.. Judges had the 

however, Warren found that wheref\entorcement of these mandatory provis• 

ions, the Judges.who strictly enforced surrender of the ~icerse "were in 
~ 

a small minority.•. In about a third of the states statutes gave broad 

dieoretionary aut:ortty to Judges to eµSpend or revoke licenaeafo~ un

lawful use of a motor car. But the penalty could mean no more than the 

eftect1veneaff. the agency .that: us.ed. it. The g_eneai.l defects of the 

traffic c~urt made. the.power. amount to little. 

Most states gave di.scretionary powers ot suspension or 

revocation ot drivers' lieeri>fi lo the state administrative agency whiot 

issued them. Some withheld. the power, pmbably becaus.e they la~ cor 

fid~noe in adminia~rators who typically did not hold their position~ 

I 
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Th:,¥ 
~ enough to build a firm proteasional tradition. Grante<}I the ~ 

1or good men with aeeured tenure. - there was logic in· 
f\ ~ 1· 

state control over license discipline. The state was a more na'tura1 
' 

u,a t of regulation than the local government tor so tree@ranging· 'an 
'-<. 

activity as automobile driving. The state could be•ter mee~ )the over-
: ' 

' ~ ~ 

head cost of adequate highway pol.ice and recoris., State administrators 
' ,t\ 

could enjoy greater detachment from local pressures to 0 fix0 o~ses. 

They could act promptly, an~under uniform pol1c~es. 

The tact ot state control bver licens,e~ d.id not in 1 teilf 

guarantY, .result's, however. Many admlnistrators who t ower~ did 

not ~se them.e.a!l;_~
1
1n the 19401 s, ,1111• Ill id lil &tu the 

inert tradition~that the purposes of automclbile licensing plans were 

simply , JS revenue or to J •• identification. A8 always, what 

Whether the counted was not only machinery but the will to use it. 
... 

fault be in Judge or administrator,. without that will th~ potentially 

1927 May ,.•)•.· 
1928 June"· 
19.28. September. 

192~ 
. ~" , 

Sep1i,~mber 
1929 November 
1930 Ma~ch 

... l: ~.t. 
·'"' 1930 April 

1930 June 
1931 September 
1932 March 
1932 April 
1933 February 

1933 June 
1934 July 

1935. January 

1937 April 

1937 October 

Charged with reckless driving.Licenseasuspended. 
Lieense reissued. 
Operating under influence of liquor. License 

suspended • 
Licenee reissued. 
Court conviction, speeding. Ten dollars.· 
Personal injury accident, at fault. License 

suspended • 
License reissued on favorable repQrt on characte 

-Court eonv1ct1on, speeding. Ten dollar's.· 
Fatal.accident, at fault. Liceo~e suspende~. 
License reissu'ed., attar hearing. · · 
Dourt- -conviction, speeding. Tw~n'ty do})-~re. 
Personal injury accident, at fault. License 

suspended. 
License reissued. 
Ser1ou'S aocid.ent, two persons injured., not at Al 

fault. 
Accident, no one injured, property damage $100, 

at fault. 
Personal injury aoDident, at fault. License 

suspended 
~icense reissued. 

I 
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At;.'tlt~ni, Cleveland,' Dalla~.;, Des Moines, De~roi t, •mnston, Linc01n,1Lot;11sv1lle, 
L s Angil es, Phoenix, Portland, Oregon, Bacramen to ,it"'Ban F.rancisco, 11and Wll.•h1 ta 

llan Diego 
Beea.use it touched a privilege that people valued, 11-, 

cense d1so1pl•ine. promised,. to be. effective as a deterrent ·and perhaps 

as an inducement to correcti&n ot bad driving. But it was 

still a p~na1ty, 'primarily negative rather than at'firmat'1ve in• effect. 
' ' ' .... 

In the 19301 s especially a variety Qf experiments showed that the law· 
r M :, l 

was moving toward.more positive kinds of preventive regulation. Some 
~ ,· .... ,..). "" i '"" . . .. l ,.. . ~ 

of th~se experiments were tied to the traai t1ohaf · proceedingf?r - the 
·, ~:, : " • "' !J ,·. •·~ ,_ ian P x aAo 11oc·1•1 t: · -.. r ... ~ 

eourts. ~-t..a tt!:Wa~ay:a•••,- · §&R .. Eb-£0, Dez,kele"y 

aftet-:11:i01~ ... ~~-l.f.!·~·~,•~;d in establish.1~~ "~i~l;tors schools:;;I~ ~ pl~~e -~:f' tine, 
! E ., 

or jail terms, Judges required of:f'ende~s to attend an• evening school 

in which lectures. and.moving pictures discussed satety~rules and sound 
' driving practices, ·safl • t t*n iat?t &YI I a:ati&JIMll'l!III ;I Jls andd.emo1 

strations were staged1the violator must take an ·examination at the end 
l 

of- the course, and his., ~ase w~s closed only .. when llae court was notified 
I: • 

that he had attended. r~gularlr a!!d had passed.,,th~ exam1na~1?n• The 

violators school. was. nR.;t an effective ansJ,lerF ~p q~ses of chronic tJ I h 

repeaters who require~ m~~~al or other sp.eeia~ ~?rrect1ve attention. 

But eXper1.ence sus,gested that they were a mucp more constructive device 

than the tine to deal with violators who lacked mechanical driving 

skill, who were ignorant of' traftfic regulations, who showed incompeten 

in mee-ting traffic s1 tuations, who. held not too deep-seated, erroneous 

attitudes toward safety, or who would find a tine either an unreasonabl 

hardship or a tritle. 

The violators school dealt with ott~nders as a general 

oiass. A tew Jurisdictions, toward mid-century, pioneered in clinical 

work with otf'enders who showed.,.. s.1gns or deeper trouble that called 

for more individual attention, either to physical handicaps or to menta 

dit:f'1culties. Among the states, California and Pennsplvania, aad amons 

the cities, Chicago, Detlfllt, Milwaukee, and Wichita experimented with 

drivers• cl1n1QS• 
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Violators schools and drivers clinics touched only 
into 

those wha were brought1d(lillll•a•u•■•z•·k• oourta. Of tar greater reach 

were educational programs aimed to train drivers before they were 

taken in vioJ.ations. $ince most_ states refused driving licenses to 

persons under 14-16. years of age, and sinee most of them also required 

young people to remain in school until 16,, it was logical to begin 

driving instruction on a broai scale -~~ough the high schools. Such 

instruction began with claa:sroom lec.tures, but experience proved that 

driving instructioI?-,.--both on 4ummy cars and., in actual automobiles---, 

was essential to tht mo'st e£tec·t1ve resuit's. By 1942,DeSlllva estimated 
about 600 high. schools in the United States ottered 

thatl\sueh. instruction. Up to tte. t time s.carcely a beginning had been 

mad~ \n adult instruction,. however. In a handful of states the state 

motor vehicle department offered instruction.· In other states commer

cial driving schools sprang up as examinatimn requirements tor drivers 
were of 

lieenses were tightened. The oommeroial schools ff • a wide range 

in quality, and typically ooncenjfrated on presenting Just the minimum 

instruction to pass their graduates through the state license examina

tion. Only New York set up aubstant1al regulati,on of the drivers 

s~hools. Widespread and effective driving instruction seemed a Job to 

be done by public authority. At an estimated cost of $15 per student, 

the total expenae: 5 I 00 II ►• at first sight promised to be 

would 

cost the state of Connecticut, tor example, only one-fifth the amount 

the. state collected annually tor ~peratora' and chauffe•rs' licenses, 

only one-twelfth of what i~ collected for regi~tration of vehicles, 

only one-twentieth of all its receipts for mo;or vehicle and drivera 

fees and receipts. 

Another type of preventive regulation which ·-en lb 

was increasingly adopted in the 1930.'s was the education ot pedestrians 
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This took the f~rm mainly of safety education in the schools. 411111 
~ such a program accident 
fhough .. ,\did not immediately help the serious~problem of the aged 

pedestrian, it showed encouraging ,results.within its own framework. 

A check in Massachusetts, for example, showed that child pedestrian 

deaths dropped rapidly after the schools began teaching safety, an~ 

that thl.s trend continued. The number of licensed motor car operators 

doubled in the state in the years 1924-19.39, and adult pedestrian 

deaths rose through most of that period,. but child pedesb1!1an deaths 

fell from 22? in 1924 to 74 in 1939. Connecticut and New York could 

show similar evidence. 

Thus in varied ways, both with .respect to standards of 

conduct- and to means of regulation, the law b~gan to move toward a 

more positive and preventive treatment of the safety problems posed by 

general use o~ the-.automobile. The consistent thread throughout,tal, 

! 1 • 13 I & however, is that this story di[. up to mid-century is 

almost wholly one of~iments.6t1jmited-scal!) The variety of think 

1ng and of experiments, both.with respect to compe~sation and preventio 

suggestea. that the trend was de:(1n1tely toward some :ttnnd.amental changes 

in emphasis in the auto accident question. ~hat change 
,---that o t \esJ 

was s~ slow~~:-;: the law approacYnatural to a 

technical ag~ testified .to the stubbornness with whioh iner-tia eould 

invest the ideas of a day long past. The llinktng andeicperiment that 

was done showed that much silly talk had been spilled over man's inabil 

ty to deal with his machines. But the delay showed, too, that a major 
use of 

problem tor the law in a society moulded by its~oienoe and technology 

was to speed up the Pace ot adjustment to the. s~~ial issues which they 

brought. 
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Notes:Ch.VIII;(l) 

Chapt{lr Eight 

Section 1~ ._ Material for the table on factory sales 
. 

and motor vehicle registrations, 1895-1940, is from the more detailed 

tables in AUTOMOBILE FACTS AND FIGURES-1941, (herea'f'ter cited as FACTS 

AND SIGURES-1941), published by the· Automobile Manufacturers Associa

ti~n ·(Detroit 1941) 4, 11. The 1940 motor vehicle travel estimate is 

given, id., 64;rural road mileage is given in FACTS AND FIGURES OF THE 

. AUTOMOBILE INDUSTRY; 1925 Editimn, publishe~ bJ the National Automobile 

Chamber of Commerce (Detroit 1925) 18, and in FACTS AND FIGURES-1935)57 

For apparent consumpti~n of motor fuel see,STATISTICAL ABSTRACT OF THE 

UNITED STATES--119£( (~ashington 1941) 837 •• On the ratio of 

passenger ca.rs to pe~ons~ and families, see DEWHURST and ASSOCIATES, 

AMERICA'S NEEDS AND RESOURCES (New York 1947) 205, 223;LYNDS, MIDDLETOWN 

(New Yorf 929) 253.. Adame• history of automobile price policy is in 

his contribution, 11 The Automobile--A Luxury Becomes a Necessity", to 

HAMILTON. and ASSOCIATES,, PRICE ANP PRmCE POLICIES (New York 1938) 29, 

3l;for the dominance of the under-$750-wholesal~ priced cars, 1925-1940, 

and for used car s~les prices, see FACTS AND FIGURES-1941, p.28, and 

KENNEDY, THE AUTOMOBILE INDUSTRY (New York 1941) 140. On capital invest· 

ment and employment in or in connection witn the automobile induetry, se ... 
FACTS AND SI@URES:1925,fp.9 and id., 1941,pp.31, ?6. On the automobileh 

relative percentage, of passenger travel, see DEWHURST, Q12.cit.supra, 204 

The data on 11 necessity 11 as compared with 11 recreatiof'lal 11 mileage and trip 

will be found in FACTS AND FIGURES-1941, pp. 56,57. Average gasoline 

cmnsumption per motor car is given, _!g., 45. The f I :a Lynds' 
<D bO->~ observations· on the automobile and the iepression are, in order, from 

:8,=~~~~----------------------------~--
primartly 

their MIDDLETOWN IN TRANSITION (New York 1937) 266, 265, 245. ~he 

~ list of derivat~ve effects of the automobile upon the law res~ upon, 
OJ 

8 ~::;;- the Reports and the statute books under headings which will be suggest
lxd~ ~ 

ed by the particular points enumerated. The principal sources used 
,L 

outside of the law books incfuude BEAP.D, Charles, ed., WHITHER MANKIND 
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INDUSTRY (Chicago 1928; 

(New York 1928), especia.lly the epsay by McBain, 11 Law .and Government 11 , 

~;BEARS, Charles, ed., TOvlARD CIVILIZATION ( New York 1930) ~BEARD, 

William, GOVERNMENT AND TECHNOLOGY (New York 1934);BURLINGAME, MARCH 

OF THE IRON MEN (New York 1938) and ENGINES OF DEMOCRACY (New York 

1940 ;CffA , MEN AND MACHINES (New York 1928)·FULLER, NINE CHAINS TO 

THE MOON (Philadelphia 1938);GILFILLAN, THE SO IOLOGY OF INVENTION 

(Chicago 1935) ;HAMILTON AND ASSOCIATES, PRICE AND PRICE POLICIES, 

especially the essays by Adams,• 11 The Automobile--A Luxury Becomes 

a Necessity11 ;by Abrahamson, "The Automobile Tire--Forms 6:r Marketing 

T II in Combat 11 ;Till, "Gasoline-- he Competition of Big Business ;KENNEDY, 

THE AUTOMOBILE INDUSTRY (New York 194l);LYNDS, MIDDLETO~nd 

MIDDLET01:\TN IN TRANSITION ( New York 1935); MUlilFORD, TECHNICS AND CIVIL

IZATION (New York 1934);NATIONAL RESOURCES COMMITTEE, TECHNOLOGICAL 

TRENDS AND NATIONAL POLICY (Washington 1937);0GBURN and NIMKOFF, 

SOCIOLOGY (Cambridge 1940);HE6SNT SOCIAL TRENDS (New York 1934), es

pedially the essays by Ogburn and Gilfillan, 11 The Influence of In

vention and Discovery"; Willey, 11 The Agencies of Communication 11 ;Gay, 

"Trends in E0 onomic Organization11 ;Hart, "Changing Social Attittudes 

and Interests 11 ;McKenzie, 11 The ~ise of Metropolitan Comm~nitles 11 ;Kolb~ 

amd Brunner, 11 Rural Life 11 ;Steiner, 11 Rpcreat1on and Leisure Time 

Acti vi ties 11 ; Sutherland, 11 Crime and Punishment"; Wooddy, ,11 The G:qwhh 

of ~overnmental Functions 11 ;Heer, "Taxation and Public Finance";and 

Clark and Douglas, 11 1!.aw a.nd Legal Institutions. 11 ;ROSEN, TECHNOLOGY 

AND SOCIETY (New York 194l);and SELTZER, A FINANCIAL HISTORY OF THE 

AMERICAN AUTOMOBILE INDUSTRY ( ). The editions of the 

Illinois statutes referred to are REVISED STATUTES 01 THE STATE OF 
,1921 

ILLINOIS, 1901 (Hurd, ed. Chicago 1901); same,( ( Cahill, ed. 'Chicago 

1922);same, 1941 (Smith-Hurd revised. Chicago 1941). 
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Notes:Ch. VIII:(3) 

Section 2-a, For the death rate from.automobile acci

dents, see STATISTICAL ABSTRACT OF THE UNITED STATES, 1942, Table 610, 
' ' 

p.474. On totals of deaths and non-fatal in~uries, 1923-1940, see 

NATIONAL SAFETY COUNCIL: ACCIDENT FACTS, 1942 Ed. (Chicago 1942) 81. 
will be found, 

The quotation and estimate on money losses 1 ti nn id., 92, and 

1941 Ed., Y. On comparat.ive major causes of accident~ deaths, see 

1941 Ed., 63. On trends of fatal accidents relative to mileage and 

car registrations, see 1941 Ed., 26, and 1948 Ed., 4l;est1mates of 

vehicle miles of motor travel will be found in PUBLIC ROADS ADMINISTRA
TION: HIGHWAY STATISTICS SUMMARY TO 1945 (Washington 1947) 34. 

Section 2-b. The quoted appraisal of the gravity ot 

t~• automobile accident problemf and the extent. to which it h~ 

beep met is from the survey done at the Yale Institute of Human Re

lations:•~ DeSILVA, WHY WE HAVE AUTOMOBILE ACCIDENTS (Hew lork 1942) 

1. I am indebted for the quotation from Andrew Carnegie to 2 HACKER, 

THE SHAPING OF THE .AMERICAN TRADITION (New York 1947) 807, :'fpere the 

etatement is put in significant context with the pragmatism of 

William James. On restricting the scope of legal burdens in the in

dustrial age, Ab1nger, c.s.i, 1s quoted from Priestley v. Fowler, 

3 M~ ... Wela. i, (Exchequer 183.7), and Jessel, M.R., f;om Print

ing ahd Numer1cal.Reg.1ster1ng Oo. v. Sampson, (.187~) L~R. 19 Eq. 462, 

465. The cases. quoted to the effect that the automobile is not a 

1 dangerous ~nstrumentality• are Indiana Springs Co. v. Brown, 165 Ind. 

465, 468, 74 N.E. 616, (1905), and Lewie v. Amorous, 3 Ga. App. 

50, 55, 59 s.E. 338 (1907). The ratios of trade-ins to new car sales, 

are from KENNEDY, .Jm•.£!.l·e~, 139, 140, 222. Data on comparative 

passenger-miles traveled by auto, and the quotation on increased mo

bility are from DEWHURST. and ASSOCIATES, ll•.£ll•SURra, 204. The acci

dent victim case histories are selected from the list in Coretvet, T..ru2 
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Notes; Ch. VIII:(4) 

Un0om2ensated Accident J!!ld I_!s Conseguen2es (1936) 3 Law and Contemporar 

Problems 466, 473, 474. Shaw, C.J., 1n Brown v. Kendall,will be found 

in 60 Mass. 292 (1850). The 1911 New York decision was Ives v •. south 

Buffalo Railway Co., 201 N.Y. 271, 94 N.E. 431.t Judge Roberts. Marx, 

of t~e Cincinnati Superior Court, is quoted tromllh1s much-cited aretole, 

Oompuisory Compensation Insurance in (1925) 25 Col L.Rev• 164, 177. On 

trends in automobile accident doctrine, I am much~ indebted to REPORT 

OF THE CQMMITTEE TO STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS, To 

the Columbia University Couneil for Research in the Social Sciences 

(Philadelphia 1932), generally her~in cited as the Columbia Report; 

James, Contribution among Tor~easors fn tll§ Field EI. Accident Lit1ga

.ll..Qn (1939) 9 Utah Bar. Bull. 208; ~-, Contributions among Joint !Q.tl

feasors: A Pragmatic Criticism (1941) 54 Harv.L.Rev. 1156;i~.,Agcident 

Liability Reeonsidered:. The I~ o_l L1ab11ity Insurance (1948) 57 Yale 

I:,.J. 549;MoNeely_, Illegality _y J!. Factor _!g Liability Insurance (1941) 

41 Col. L.Rev. 26;ttjx ¥•• !Se Genealogp o_l Liability Insurance Law 

(1941) 7 U.Pi~t..L.Rev. l69;Phelan, Presumption Versus Proot J.!LAutomo-

-2.lli Highway Accident.a ( 1934) 22 Geo.L.J. 750; HU~ and JAMES, CASES 

ON TORTS (Chicago 1942) Ch.4,~ection 2. 

Data on the percentage ot insured cars are cited, re-

spectively, from COLUMBIA REPORT, .9.P•e.!l.supra, 45~46, and trom W1lk1e, 

l,h! Reeurring ~uestion o1 Comgulsory Automobile Insurance (1940) 30 

S.B.A.Wis. 77, 79. The quoted statement regarding the treatment ~t 

the illegality defense in connection with automobile liab111ty insur

ance is from acJteely, loc._!!t.s..9-R,;:a, 41 001.L.Rev. at 60. As to the per

centage ot passenger cars by tamtlies, see notes under Section l,suRra; 

fn, 1935-1936 individual.and famtly income d1str1buti~n, see STATISTI

CAL ABSTRACT OF THE UNITE!> STATES, 1938 (Washington 1938) Table 346,p. 
:.· 

304. Far a summary ot the COLUMBIA REPORT' le ~1nd1ngs on., o~~mpeneation 
,. 
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see the Report, Ch. XI, pp. 202-206. Data on the number of compulsory 

i.nsuranoe bills introduced in the states are noted by Wilkie, 1_2£.cit. 

supra, 30 S.B.A.W1s. 77,78,n.2~ On the spread of financial responsi-

bility laws see Braun, The Financial Repponsibili.tY Laws. (1936) 3 Law 

and Contemporary Problems 505, 509-511, and (Note) Motor Vehicle Fin

ancia~ and Safety Responsibility Legislation (1~) 33 Ia.L.Rev. 523, 

525-526. On the failure ot the early type of financial responsibility 

laws, note the implieations of the address by a leading spokesman tor 

the insurance company viewpoint, Stone, Further Thoughts ,sm Compulsory 

Automobile Liability Insurance (1940) 63 N.Y.S.B.A. 651, 663-665;Fein

s1nger, lb! Operation ot Finan2ial Responsibility L.fil!!! (1936) 3 Law and 

Contemporary Problems 519, weighs the effects of the laws so far as the 

limited data permit, with conclusions unfavorable to the early-t~e 

legislation. ~uotations from the COLUMBIA REPORT regarding operation 

of the Masaaehusetts eompulsoey- insurance law are, respecttvely, from 

pp. 116, 129, 130. The estimate of the excess of losses over amounts 

returned by the rates tor Massachusett~ insurance is that or R.H. 

Blanchard, professor or insurance at Columbi~ University, quoted by 

K DeSILVA, J2!2-c1t.supra,215, and by Wilkie, .1,Qe.Ja!.supra, 730 S.B.A.Wis. 

8l;the estimate is l~er by five per cent than that ta-19~1935, made 

in Blanchard, Compulsory Motor Vehicle Liability Insurance .1!l M~ssa

chueetts (1936) 3 Law and Contemporary Problems 537, 549-550. On ex-
s, 

per1ence with premiums, average loss, and claims in Massaohusett~ see 

~. 546-549.Compulsory insurance for motor carriers is discussed by 

the COLUMBIA REPORT, 113, and by Brownt1eld, Compulsory Liability Insur-
\..3I -

ance for Commercial Motor Vehicles (1936)'tl Law and Contemporary Pro~ 

lems 671. For the Boston, New Ybrk and Atlanta examples ot investiga

tions or fraud in auto accident claims, see Monaghan, The Liability 

Claim ~t (1936) 3 g. 491, 497, 501. Data on disposition of auto 
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accident oases in New Haven are from CLARK and SHULMAN, A STUDY OF 

LAW ADMINISTRATION IN CONNECTICUT (New Haven 1937) 25. Data on the 

pereentage of insured cases where some ~ompensatiQn was received 

" will be found in thie COLUMBIA .. REPORT, pp. 77, 81, 86, ,116. On the 

percenCage of District o! Columbia cases in which tault was undeter-

mined, see• •·• BOWERS, COMPULSORY AUTOMOBILE INSURANCE (New York 

1929) 73-74;on probable,l'percentage of contributory negligence, see 

id., 76-77,, llfJ/t The quoted comment on the approach to absolute liabil

ity in the administration ot automobile insurance 1s that of Professor 

Fleming James, Jr., trom the article already cited, 57 Yale L.J. 649, 

567. Early advocacy of the compensation system as applied to general 

types of personal injury suits may be seen in Oarman, Is.§: Motor Vehicle 

Accident Compensation Aet Advisable! (1919) 4 Minn. L.Rev. l; Ballantine 

~ Compensation P]&n 12:£. Rtilwai Accident Claims (1916) zg· Harv.L.Rev. 

386;Marx, .,!Qc.ill.supra, 26 Co1.Lo/~ev. 164. 

Sect non 2-c. The fact that the most uniform traffic ------
regulations were limited, to those inherited trom the horse-and-wagon 

age is noted in MOTOR VEHICLE TRAFFIC QONDI•rIONS IN 'THE UNITED STATES, 

Part 1, NONUNIFORMITY OF STATE MOTOR VEHICLE TRAFFIC LAWS (Washington 

1938) 8-9. For the Illinois automobile speed law and the Illinois 

case thereunder, see Christy v. Elliott, 216 Ill. 31, N.E. 

(l905);the varieus editions of the Illinois Revised Statates are those 
the nates to 

cited in~ection 1, above. The quoted observation a 18226& on the 

pedestrian's :favored position• as compared with the motorist's obliga

tions is trom DeSILVA, ,.2J2.c.ll.:.s.!:!lll!I•, 237. I am indeeted throughout 

the discussion ot traffic laws to the excellent summary, in Chapter II 

ot WARREN, TRAFFIC COURTS (Bost on 19112)'. The chronology ot the unl• 

torm traffic act may be traced in (1926) HANDBOOK OF THE NATIONAL 

CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS AND PROCEEDINGS OF 
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THE THIRTY-SIXTH ANNUAL ''MEE'1.'ING, 4S7 ff. , and ( 1943) .li, PROCEEDINGS 

OF THE FIFTY*THIRD ANNUAL CONFERENCE, 69. I Warrens examples of badly 

drawn traffic laws and his quoted summary of the national situation will 

be found, ~lyit.supra, 14, 1e. Henderson v. Maryland is in 235 U.S. 

610 (1915). A sampling of state oases which support the gen~ral1zat1on 

on the predominance of. the revenue issue in motor vehicle registration 

legislatimn will be found in l BLASHFIELD, CYCLOPEDIA OF AUTOMOBILE 

LAW (Kansas City, Mo. 1927) 17-18. The Illinois •.chauf'teur' s 11 license 

statute referred to is section 14 of' the Act of May 28, 1907, Laws, 

Illinois 1907-1908, pp. 510,514. On the successive adoption of drivers 

license. examinations through the stat~ see the map prepared by the 

American Association ot Motor Vehicle Administrators, reproduced in 

DeS~LVA, .212.oj!.s~, 292;De811va1 s verdict on the number ot adequate 

examining sustems is expressed, _ll., 293. On the 60 per eent of un

investigated drivers, see 1~1 298. On faulty equipment and checks 

thereon, see ~. ,_240, 256. The Judgment on the predominance of the 

policeman-traffic-court combination as enforcement means in 1940 1s be

lieved to be a fair conclusion from the surveys by DeS11va and Warren. 

DeSi1va1 s estirm.te of the number of' highway police tor rural patrol 

will b.e f'ound, _2p. cit-. supra, 306. The acceptance of' the specialized 

traffic division in modern police organization is noted by Wilson, 

Police Administration, in GR.AH.Alf and REINING,eds., REGULATORY ADMINIS

TRATION (New York 1943) 38;the San Antonio department organization is 

noted, id., 39) Data qn causes for mandatory suspension or revocation 

of licenses will be found in'=:' o..12;0it.supra, 168-169;the opinion 

on the inef'fect1veness of Judicial enforcement of theie requirements 

is stated, ,!g., l7l;the comparison of' Judicial and administrative en

foroement of discretionary jovers overJicenses is stated, i~;cj. 

DeSILVA, .2J2•.£ll·supra, 313. The case history of an accident repeater 

1s from DeSILVA, .212-cit.supra, 208-209. The 11st of cities cited for 
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their violators schools is a composite trom DeSILVA, 3.17, and WARREN, 

173. On dri~erm courses and their cost, see DISILVA, 0.12.cl:!.supra, 

286-29l;on pedestrian education, ,!g., 225. 

j' 
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ADD NEW PARAGRAPH AS INDICATED ON PAGE 785: 

Traffic history showed that in dealing with! C t, • 

ll ? offenders against the safety regulations, the violators schools 

and drivers clinics took a more realistie tack than if attention were 

given So drivers involved imaccidents. Experience indicated that 

the most careful driver would have an a9cident if he drove 'long enough; 

accidents in themselves were not too significant of conditions that 
Bu ti" eJ 

required correction. t\.Yx'perience indicated, also, that the repeated 

violator of traffic regulations was more likely to have an accident., 

fis, experieneed observers believed, was the underlying significance 

of speed vi&lations,--not LS 19 that the speed violator had 
speeding, 

accidents to a disproportionate extent while ,_ab 4' but that his 

speed vialations showed a general pattern of dri\'!Jlng habits which 

made him more likely to have accidents than the non-violator. 



ADD NEW PA~AGRAPH AS INOlCATE~ bN· PAGE JS~! 

T~aftte hi()tor'y showe.~ t-l+$.t ·tn· 1e~ii-ng v;lt tri 

.211111-.. ... , offenc\ers aeatn~et t.n~· sP..f>:~t~ T'O£'Ul:-tt ions, the y_10J:n-t9r,s scho<ile 

~n·d. drivers olittios ·~ook a mo:re rer,lif!tic trek th:irt if a.i;ter ~ion were 

irj:x,;e'+'1ence 1-ndice.ted. that 
' ' 

t'~e :most CRT,eful dr1ver WO\il,d hClV-8 n.n a~ident •if .tie n-rovc long enough; 

a.ccldenta· in t)1emse'lvr.s )t1eve· ·pcft t~n• ·s.1~n1-t1 r.~.nt of cor.ti'1 t, uns tha~ 
B\.l t e _, 

.. ,require4, correction. . ~~er>1ence !.hd°t."FI t~d, Pl 110, th At "'-hP i-•epea. ted. 
I\ . 

violator. of tf.,aff\·~· l'a.gult:1.ttons-, waf;l, ,m.ore. ·1;,k13ly to h.-vr- ~n rccrinont6f 

f1s, exper.1encred· observers oe11e.vad, wes the underly1n~ sl,_.,111,ficance 

o'f speed v1t\la.tl6ns, -..:.-not· IMiftw:&~ tbF.tt the $'bead. ·v, Pilritor. had 
speeding, 

RCoidanta to a d1s-oro-oort1onq,te .exten,t: •,,111.11.e "-~~\ bu f- h-1.t his 

a.i:ieed vHilatione ehol(ed /:l re.nr-rnl 'OStt~rn ,of dr.1vthng i-;~b1t~ -Jhicb 

made ·hie more likely to •he~e .t1ccfd E'!nts th.~n tl"\i:> non-'71>"11 r,, t.o.Y'. 
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INSERT AS INDJCATED ON PAGE at 786: 

41l!J'F' 

The simplest step 1n driver education was one ot those which the 

states and local governments were slowest to adopt. This was the 

publication of traffic regulations in easily understood and easily 

accessible ·torm. !MBar,111..,.a+;•mlin1t@l:llo a·•• When regulations 

were published, they wer.e typically presented in bulky, fine-print 

reproduction of the cumbersome and ·teihnical language of the statute 

book. Often municipal traffic regulations were not available to 

the public in any printed fonn. Mic•igan showed what could be done 

in better presentation of tne regulations, when it~ exchanged a 
page, 

256t{ine-print pamphlet for a 23 p~~e, pocket-size, illustrated booklet 

which stated the sum of its re~lations. 

A more thorough approach to preventive education was 

througp driving instruction offered to people re fore they got into 
,. 

difficulties. ( (Now continue as on p.786, 11 Sinc.emost states refused •.. 11 



INSERT AS INDICATED eN PAGE 775: 

Lack ot plan was apparent on the face o:r traffic code 

development. The important item of speed regulation is an example. In 

190 simple flexibility that speed must not be 

more than was •reasonable and proper.• e demand r grea~er 

As the automobile became more of a highway problem, was not satisfied 

with such a broad standard. There is no evidence that legislatures 

' made any investigations or tests to fix more precise rules, but begin-

ning with~ Massachusetts and N~w York legislation of 1902 they widely 

adopted absolut~ speed limits. This penalized speei ln itself, and 

enoouraged a rigid e~orcement which created ba~ publi<D relations and 

was more and more obviously out of line w1 th the l!t iJb& safe useful-
. ~mprove~ · · 

ness of ~ars andiiiilh&. highways. Following a Massachusetts 

revision of 1906, therefore, legislatures again changed their course; 

the new type of regulation, which ... prevailed through the 19301 s, 

specified rates of speed but declared that it was only P.r1ma fac1e un

lawful to exceed such speeds. In practice these provisions were al

most as inflexible as the regulations they superseded, because of. the 

practical difficulty of r~b~tting the P.rima f~ case. Movement came 

full oircl~, -.-.. the broad standard of the New York act of 19oi, 
back to 

when Montana in 1917 and Connecticut in 1921 led the way f9iJI sf the 

lest of speed "reasonable and proper1 in the oircumem.nces. This was 
basic 

the~test written into the Uniform Act Regulating._, Traffic on H1ghwa3 

as this was recommended to the statesin 1930 by the National Conf~rence 

on Street and Hig~way Safety. Only at this date can it be said that 

expert investigation and careful thought had finally entered into the 

determination of a policy on speed regulation. 

Movement toward a more comprehensive traffic code was 
le) \.al 

also very unwen. For example, very ~rdy treatment was given to ~he 

relative rights and duties ot pedestrian and motorist. The pedestrian 

was here before the motor car, _and the law, with scant evidence of 

deliberation, followed the Jughment that he who is prior in time _.has 
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the prior equity. Few laws limited pedestrian rights, compared with 

·the· increasing limits ..-put ,on· motorists; Jay-walking, for example, was 

not uniformly declared .a traffic offense.. So important a matter as 

the relative ri"ght-of'-way of' ped~strian. and motor car at 1nterseotion1 
I 

was uncertain in many Jurisdictions. As lafte as 1942, a leading eur-:. 

vey could .comment that I At present, in the case of injury to a pedes

trian, the law tends to protect him and to punish the motorist, re• 

gardless of how dangerous the pedest~1an1 s actions may have been. 0 

.. 
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