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Abstract

Asset tracing and recovery (ATR) has become highly

challenging in the digital age, where, with the touch of

computer keys, assets can be shifted through multiple

jurisdictions within minutes, creating significant chal-

lenges for recovering value. While many countries have

tools to enable ATR, these tools differ from jurisdiction

to jurisdiction and often are not recognized across

borders in a manner that keeps pace with the need for

rapid ATR, particularly during insolvency. This article

takes stock of the myriad ATR tools available in domestic

systems to discern parameters of key ATR tools that have

common objectives, features, and safeguards, and that

can form the basis of more standardized understanding

and application of such tools. It also explores the extent

to which cross-border ATR is aided by the leading

frameworks for global, cross-border insolvency—the

UNCITRAL Model Laws on Cross-Border Insolvency,

insolvency-related judgments, and enterprise groups—in

the process, revealing gaps and uncertainties. Such

uncertainties can result in losses to stakeholders affected

by insolvencies of different business sizes but can be

particularly detrimental in small and medium enter-

prise (SME) cross-border insolvencies where there are
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typically more limited resources to chase assets.

Against this backdrop, this article proposes ideas for the

enhancement of the cross-border insolvency framework,

to allow for effective cross-border access to information

held abroad, the freezing of assets in cross-border cases,

and the cross-border recovery of assets.

1 | INTRODUCTION

The identification, tracing, and recovery of assets for the benefit of stakeholders with legal
claims against such assets have become highly challenging in the electronic age, due to the rela-
tive ease of the movement of assets between jurisdictions. While many countries have tools to
enable asset tracing and recovery (ATR), these tools differ from jurisdiction to jurisdiction and
often are not recognized across borders in a manner that keeps pace with the need for rapid
ATR during insolvency. The problem of ATR is especially acute when debtors are experiencing
financial distress and their liabilities exceed the value of available assets. If the company or
enterprise group is international, it has greater opportunities to transfer assets, and generally,
in cross-border insolvencies, ATR is complicated where multiple countries, authorities, and
legal systems are involved, creating conflicts and potential inefficiencies.

The United Nations Commission on International Trade Law (UNCITRAL) has developed a
series of Model Laws related to cross-border insolvency, which, although not expressly focused
on ATR, are, in our view, highly conducive to ATR. UNCITRAL is also deliberating on an
international instrument dedicated to ATR, though its Working Group has not yet reached
consensus on its form, focus, and connection to the general cross-border insolvency framework.

This article endeavors to show that the UNCITRAL Model Law on Cross-Border Insolvency
1997 (MLCBI),1 in particular, has been used in practice and has proven quite effective for
enabling ATR in cross-border insolvencies. However, the MLCBI and the Model Law system
generally still have gaps and weaknesses, and it is also not yet adopted by all countries (or in
the case of the complementary model laws on judgments and enterprise groups,2 not adopted
by any country yet). Gaps and uncertainties can be particularly problematic when it is necessary
to effectuate expeditious ATR across borders, including before an insolvency process has com-
menced. Often, there is need for information concerning the location and/or preservation of
assets prior to the commencement of insolvency proceedings to ensure that the value of the
estate is not diminished by the actions of the debtor, creditors, or third parties before proceed-
ings commence.

Gaps and uncertainties are especially challenging for smaller entities. Although cross-border
insolvency cases typically involve large businesses operating as companies or as enterprise
groups that have the resources and incentives to operate abroad, smaller businesses too may
have international elements, such as assets, creditors, or even a branch abroad. Smaller entities
may also operate through group structures with some affiliates in other countries. Furthermore,
even where micro, small, or medium sized enterprises (MSMEs) may have not operated interna-
tionally in the course of their business and perhaps have operated through sole trader or other
nonincorporated structures, their insolvency may be international nonetheless if assets are
located abroad, requiring ATR across borders, particularly if the MSME entrepreneurs have
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hidden assets in other jurisdictions or they themselves have fled the country where their
business was operating. With the rise of crypto assets,3 which are difficult to locate in a particu-
lar jurisdiction, many insolvency cases now have a prominent cross-border ATR component.4

The challenge of tracing and recovering assets in such cases may then be even greater com-
pared with cases of larger insolvencies, as typically, in smaller insolvencies, there is a smaller
estate and limited resources. There might not be enough property and financing within the
business to allow investigation, search for, and recovery of assets located in foreign countries,
for the benefit of the general body of creditors. Generally, smaller enterprises will struggle more
to handle a cross-border case efficiently, especially in the absence of concrete frameworks.5

Bebchuk and Guzman observed in the early 1990s that many smaller bankruptcies are resolved:

“in the shadow of the current system of poorly conceived and inconsistently
administered rules for transnational bankruptcies”;

They note in this respect that:

“These cases face difficulties similar to those of the largest bankruptcies but
typically cannot rely on ad hoc solutions to these problems.”6

In the book Micro, Small, and Medium Sized Enterprises Insolvency, A Modular Approach,7

Davis et al have argued that more attention should be given to meeting the challenges of and
effectively regulating MSME insolvencies. MSMEs represent the vast majority of businesses
around the world. They are the backbone of the economy,8 and they are also the most vulnera-
ble and the least resilient.9 Notwithstanding their prominence and importance to the economy
of every country, the focus of domestic laws and international initiatives concerning insolvency
has typically been on the larger entities because they are more visible, more reported, create the
precedents and the experience, and thus, in turn, influence legislation more.

There has been some shift in that approach, though, especially during and in the aftermath
of the COVID-19 pandemic where, increasingly, legal systems have created new regimes for
MSMEs.10 Internationally, the World Bank and UNCITRAL have developed new bespoke prin-
ciples and recommendations to guide policy makers and legislators in creating simplified
regimes for micro and small enterprises.11 However, the focus of these initiatives has been only
on the domestic procedures for MSME insolvencies, not on cross-border aspects. Furthermore,
just as with regard to large entities, in the context of MSMEs, the international standards thus
far (i.e., the World Bank Principles for Effective Insolvency and Creditor/Debtor Regimes and
the UNCITRAL Legislative Guide on Insolvency Law12) have not focused distinctly on ATR
tools, although many rules relevant to ATR are scattered throughout these guides, for example,
the recommendations concerning the automatic stay and voidable transactions.13 Beyond these
mechanisms, ATR relies on the availability of domestic tools, and the effectiveness of such tools
across borders relies on the existence of a coherent and effective cross-border insolvency
system.

Convergence of specific ATR tools is unlikely in the immediate future, given the diversity of
approaches across various jurisdictions; however, the need to enhance the framework for trac-
ing and recovery of assets is urgent. This article addresses a critically important aspect of ATR
prior to the commencement of and during insolvency proceedings, specifically, how to enhance
cross-border recognition and support for measures that protect the value of the debtor's estate
with a view to maximizing return to creditors and other stakeholders.
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Our view is that the myriad tools available in different countries have three key features in
common: facilitating access to information to locate assets; protection of value by temporarily
freezing transfer or disposition of assets where they are at risk of being hidden or dissipated;
and actions to recover illegal transfers, transfers that should be avoided because they unduly
harm the general body of creditors or that seek to hide the assets or defraud creditors, and to
realize on the value of those assets. We recognize that common law jurisdictions often refer
to this relief as “orders” and civil law jurisdictions as “measures” or “provisions.” The tools are
also underpinned by several important principles that courts or relevant competent authorities
(collectively referred to here as “in-bound courts”) apply when receiving requests for assistance
in protecting the value of assets pending their realization and distribution to creditors. These
principles include the consideration of whether the relief sought is fair, effective, timely, and
necessary to the integrity of the process. These features and principles should be properly con-
nected to and interpreted in the context of the cross-border insolvency model law system, with
the objectives of preserving and maximizing the value of the insolvency estate; enhancing
comity and cooperation across borders between courts, competent authorities, and insolvency
representatives; and providing effective avoidance tools to preserve value and impose appropri-
ate penalties for misconduct.14

Relatedly, we argue in this article that wide adoption of the Model Laws is key for meeting
the challenges of ATR across borders, but that there is also room for strengthening the system
in regard to its application to ATR cases. Common language concerning ATR tools and clarity
of application of key provisions in the Model Laws in such cases can facilitate ATR, generally,
and in particular, in the smaller cases where smooth operation of the cross-border framework
can reduce costs and enable ATR when resources are limited.

This article is structured as follows. Part 2 identifies the challenges of asset tracing and
recovery across borders, using illustrative examples from different jurisdictions. Parts 3 and
4 then discuss the basic principles and tools that should inform a global system of recognition
and recovery that is based on fundamental notions of fairness and “modified universalism” as
an objective. Part 3 explains modified universalism and underscores its connection to ATR. Part
4 explores the benefits and limitations of the current UNCITRAL Model Laws, which are
premised on the norm of modified universalism. It points to the specific mechanisms in this
international framework that are particularly conducive to ATR, including recognition of ATR
proceedings, relevant remedies, and relief; assistance, cooperation, and access to proceedings as
mechanisms to amplify access; best practice use of the Model Law on Cross-Border Insolvency
for ATR purposes, including in enterprise group insolvency; the need for recognition and
enforcement of ATR-related judgments; and gaps and challenges that need addressing. Based
on the foregoing analysis, Part 5 then offers concrete insights on strengthening the framework
for cross-border asset tracing and recovery in insolvency. Part 6 concludes.

2 | THE PROBLEM OF ASSET TRACING AND RECOVERY
ACROSS BORDERS

Asset tracing across borders has become one of the most challenging aspects of realization and
distribution of the estate of insolvent debtors, whether they are individuals or corporate or other
legal entities. At the touch of computer keys, assets can be shifted through multiple jurisdic-
tions within minutes, creating significant challenges for insolvency professionals and creditors
to trace and recover the value for creditors of the insolvent debtor. By the time an insolvency
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professional can get an order from the in-bound court to locate or freeze assets in that foreign
jurisdiction, the debtor or a related party can transfer the assets once again to another jurisdic-
tion. Each country has its own tests for disclosure or preservation orders, increasing costs and
delay in ATR.

Globally, these challenges are now being recognized. As noted above, UNCITRAL, through
its Working Group that focuses on insolvency reform, is taking stock of mechanisms used in
many jurisdictions and is identifying problems with ATR across borders. UNIDROIT (the
Institute for the Unification of Private Laws) has developed Draft Principles and Commentary
on Digital Assets and Private Law, aimed at providing greater predictability in cross-border
digital transactions.15

The key cross-border issues for ATR are access to information, obtaining orders temporarily
restraining asset disposition or transfers, and measures to recover assets that have been trans-
ferred out of the insolvency estate and into another jurisdiction. These issues are dealt with in
order. A primary difficulty is the adjustment of timing and efficiency with fairness concerns.
ATR works best when orders are available without delay, in order to hinder the debtor from
hiding assets in times of financial distress. Hence, it may well occur that the requests for these
orders are made where a debtor is in default on its loans, even prior to the debtor being formally
declared insolvent. The problem is, however, whether and under what circumstances this
interference with the debtor's use of its property can be justified and recognized pursuant to the
relevant applicable laws.

2.1 | Access to information

Disclosure orders sought before the in-bound court can include ordering production of records
or the delivery of information concerning the debtor's assets, affairs, rights, obligations, or
liabilities16; and examination of the debtor and any third party having had dealings with the
debtor, which are relevant to tracing assets,17 in order to obtain information concerning
the value and location of the debtor's assets, liabilities, and past transactions that may be
needed for the purpose of avoidance or to pursue actions against directors for misconduct in
their dealing with the assets. Conditions for granting such orders vary across jurisdictions, and
once granted, failure to comply can result in contempt proceedings, seizure orders, or even
imprisonment in some instances.

2.1.1 | Held by the debtor

Access to information is often less of an issue if the debtor is meeting its obligations pursuant to
domestic insolvency law to provide accurate, reliable, and complete information relating to its
financial position, including assets, liabilities, income, and disbursements, and is cooperating in
the recovery of the assets, wherever located. However, in cases of fraud, poor record keeping, or
concealment of assets in other jurisdictions, there is need for effective mechanisms to evaluate
the debtor's records and identify missing assets for the benefit of creditors. Current measures to
preserve the ability of the appointed insolvency professional to obtain all information held
by the debtor can be highly effective within a jurisdiction. For example, in Germany, the
law grants access to all books, files, and accounts of the debtor to the preliminary insolvency
officeholder in interim insolvency proceedings.18

SARRA ET AL. 257
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2.1.2 | Held by third parties

Relevant information about the existence and location of assets is often also in the hands,
records, and/or knowledge of third parties. The rights to access these sources of information
vary amongst jurisdictions. In Germany, only the debtor company's directors and employees are
obligated to disclose relevant information.19 In the United Kingdom (UK), an order can be
sought at an early stage to obtain disclosure and information from banks, accountants, and
financial advisers,20 typically where parties have become mixed up in wrongdoing and their
involvement goes beyond that of a mere witness. The orders may include information about the
identity of the wrongdoers or making a respondent subject to UK jurisdiction to assist proceed-
ings taking place abroad.21 By contrast, these orders cannot be used on respondents in foreign
jurisdictions to assist UK proceedings.22 However, failure of in-bound courts to recognize and
grant relief to foreign orders in a timely manner can frustrate the objectives of cross-border
insolvency proceedings.

In Canada, orders may be granted by the courts to obtain information held by third parties
such as financial institutions in order to determine where transfers of funds went and the extent
of any impugned conduct; “a Norwich order is equitable in nature and provides for discovery of
third parties who, through no fault of their own, have been mixed up in the tortious acts
of others and who may have information concerning those tortious acts.”23 In deciding whether
to grant an order, the court will consider whether the moving party has provided evidence suffi-
cient to raise a valid, bona fide, or reasonable claim and established that the third party is some-
how involved in the acts complained of and the third party from whom the information is
sought is the only practicable source of the information; whether the third party can be indem-
nified for costs for which it may be exposed because of the required disclosure; and whether the
interests of justice favor the obtaining of the disclosure sought.24

In some countries, an insolvency professional is able to seek an order ex parte that essentially
is a civil search warrant where there is a risk that evidence would be concealed or destroyed by
the debtor or another party implicated in the insolvency.25 Such orders are often accompanied by
a sealing order or “gag order” until the search is completed.26 For example, in the United States
(US), the court has authority to approve a request by a foreign representative for information
regarding assets located in the jurisdiction, including any assets that have “flowed through” the
jurisdiction in a specified period prior to insolvency.27

We note that many countries use criteria that protect the interests of the debtor as well as
creditors, for example, the court may require evidence that the alleged misconduct is very seri-
ous; there is clear evidence that the defendant has incriminating documents in their possession;
and there is a real possibility that the defendant may destroy the documents.28 Courts may also
limit the scope of the order to only what is necessary and may protect the evidence from being
used in other proceedings, such as criminal proceedings.

2.1.3 | Held abroad

In-bound courts may require that the applicant offers some sort of undertaking or post security
with the court that will cover damages in the event that the order is wrongfully executed. The
courts apply a heavy onus on the party seeking such ex parte orders to make full and frank dis-
closure because of the request to bypass notice provisions. Such orders often offer a safeguard of
the respondent's right to a hearing ex post, and the in-bound court may issue an order sealing
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the information received pursuant to the order pending a full hearing. While these safeguards
are important for the legal system, valuable time can be lost in identifying and preserving value
of the assets, particularly digital assets, and if these issues have already been canvassed in the
originating court, repeating these steps in other in-bound courts expends resources in duplica-
tion and increases the risks arising from the attendant delay.

Where there is not yet an insolvency proceeding, foreign orders may not be recognized by
in-bound courts without a full hearing on the relief sought under domestic law; and such pro-
ceedings may or may not include notice to the debtor or other parties that have allegedly perpe-
trated the fraud. A hearing before the in-bound court may be unduly duplicative of resources
and the process in the originating court. A hearing on notice is likely to frustrate the goal of a
timely, effective remedy for the issues that led to the original order.

A number of jurisdictions also authorize in-bound courts to approve orders in respect of
third parties that have information, for example, internet service providers that may be able to
confirm or trace account transfers or to track the defendant's online actions.29 Some of the same
tests are applied in terms of establishing the need for access to information.

The European Union (EU) Insolvency Regulation30 (EIR) aims at avoiding most of these
inefficiencies by authorizing the administrator appointed in the EU main (interim) insolvency
proceeding to request any ATR measures available under the law of their main proceedings
unless secondary proceedings have commenced in the target jurisdiction.31

2.2 | Freezing orders and other measures restraining asset disposition
or transfers

Key to asset tracing and recovery is the ability to obtain temporary restraint on the transfer,
sale, or disposition of assets in a foreign jurisdiction, generally categorized as “freezing
orders.” Orders that prohibit transfer, sale, or disposition of assets for a period of time are
called different names in different jurisdictions, including attachment orders, asset restraining
orders, “Mareva orders” (originated in UK jurisprudence but now commonplace in most com-
monwealth countries),32 preservation orders,33 freezing orders, and injunctions. In some
countries, such orders may only apply to movables, whereas in other jurisdictions, the scope
can be broader.

2.2.1 | To support commenced insolvency proceedings

Where an in-bound court recognizes a foreign main insolvency proceeding,34 freezing orders
can be straight forward to obtain, as the in-bound court has already recognized the authority of
the court in the main jurisdiction and there is a significant body of case law internationally that
guides such decisions.35

Canadian courts have recognized the freezing orders of foreign courts, specifically noting
that the foreign legislation authorizing such orders need not be consistent with Canadian insol-
vency legislation in order to grant the relief sought, appellate courts approving recognition of
the foreign freezing order as a reasonable exercise of the in-bound court's discretion pursuant to
its statutory authority.36 In the EU, Articles 19(1) and 20(1) EIR secure the automatic applica-
tion of an EU-wide stay if this stay has become effective due to the commencement of main
insolvency proceedings in a Member State.
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2.2.2 | Provisional relief

Provisional freezing relief can include stays that suspend the right to transfer, encumber, or other-
wise dispose of any assets of the debtor. There is especially a risk of dissipation of the debtor's
assets in the period between application and commencement or recognition of a foreign main
proceeding under the Model Law framework. In some jurisdictions, a debtor can transfer assets
out of the business or creditors may commence a race to the assets using strategies to pre-empt
the effect of any stay that may be imposed on the recognition of proceedings. Provisional freezing
relief therefore retains the status quo in terms of the location of the assets, preventing further
interjurisdictional transfer until issues in respect of who has the rights to the value of the assets
are resolved in the home jurisdiction. A sealing order preventing disclosure of the freezing order
until it has been executed in the in-bound jurisdiction may be critically important to be able to
actually freeze the assets from further dissipation or transfer.

Under EU law, Article 52 EIR authorizes the temporary administrator appointed in the EU
main (interim) insolvency proceeding to request any measures available under the law of the EU
Member State where the debtor's assets are situated to secure and preserve the assets, including,
in some cases, the ability of a foreign representative to apply for provisional measures ex parte.37

2.2.3 | To support future insolvency proceedings

It may still be more difficult, though, to get the recognition of a temporary freezing order issued
in a foreign jurisdiction before the commencement of insolvency proceedings, as these orders
are not final orders of the court and the in-bound court may require a full hearing, with notice,
prior to sanctioning the drastic action of freezing a debtor's ability to transfer, sell, or dispose of
its assets. It should be noted that to obtain the original order outside of an insolvency proceed-
ing, a party must have standing before the court, for example, it must have a cognizable interest
in the debtor's assets, as well as establishing that there is a case that the debtor will thwart trac-
ing of those assets if not restrained by such an order.

One important use of freezing orders and the temporary sealing orders that prevent the debtor
from having notice of the freezing order until it is executed is to prevent the further transfer of
assets, often where there is imminent danger of dissipation or concealment of the assets. The appli-
cant typically must satisfy the originating court that it has a prima facie case that the defendant has
assets in the foreign jurisdiction, and there is a serious risk that the defendant will remove property
or dissipate assets before judgment in order to thwart tracing.38 Often the originating court will
assess whether the creditors will suffer irreparable harm if the injunction or other order preserving
value is not granted. For example, Canadian courts have granted “worldwide Mareva injunctions,”
recognizing the global nature of having to trace and recover assets.39 Serious risk of dissipation may
be satisfied based on an inference from the deceitfulness involved in the fraud.40 However, such
worldwide orders may not be recognized by a foreign in-bound court.

In Germany, a freezing order is available outside of insolvency law for specific assets, common
in cases where the debtor is believed to be hiding or transferring remaining assets abroad. The credi-
tor must demonstrate that such a freeze is indispensable for the enforcement of their claim against
the debtor,41 and a title of execution is principally required but may also be litigated immediately
afterwards.42

Accounts of the debtor in any EU Member State (with the exception of Denmark) may
be subject to a European Account Preservation Order (EAPO) that is also available ex parte.43
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The cross-border circulation of such orders is secured by Article 22 EAPO. The circulation of
other freezing orders within the EU outside of insolvency proceedings is principally guaranteed
by the EU Judgment Regulation.44 Article 2(a) explicitly includes interim decisions such
as freezing order—with the notable exception of ex parte orders in its subparagraph 2. The
recognition of such order would need to find its legal basis in the law of the state where assets
are situated. German law, for instance, offers no such basis to foreign temporary freezing orders
(outside of insolvency law).45

2.3 | Recovery and realization of assets

Absent a court order freezing assets preinsolvency, nothing prevents the debtor from dealing with
its assets as it wishes. The debtor has the power to transfer assets, including titles, to third parties.
The debtor may also move parts of the assets or transform them into different types of assets, such
as movables or cash into crypto, without transferring ownership or propriety rights to third parties.

2.3.1 | In insolvency proceedings

Insolvency legislation offers some remedies to deal with transactions of the debtor prior to
the commencement of insolvency proceedings ex post (i.e., in the course of the proceedings).
Assets that are still owned by the debtor are part of the estate and must be turned over to the
insolvency administrator appointed to administer the estate. The insolvency administrator
recovers and realizes the value of the assets for distribution to creditors as per the hierarchy
pursuant to the applicable insolvency law.

The transfer of assets to third parties may be evaluated ex post as well, most prominently
under “avoidance” rules. One of the listed purposes of avoidance is to facilitate the recovery of
money or other assets. Avoidable transactions include those transactions intended to defeat,
delay, or hinder the ability of creditors to realize on the value of assets to meet their claims.46 In
different jurisdictions, avoidance actions may be called avoidance, transfers at undervalue,
reviewable transactions, proprietary orders, and/or preferences. The objective of such orders is
to recover assets inappropriately disposed of or transferred to persons involved in transactions,
subject to some evidentiary requirements and defences, which differ in different jurisdictions.
Suspect periods may be different for different types of transactions and there are frequently lon-
ger “clawback” periods for transactions with related persons, often calculated retroactively from
the date of commencement of insolvency proceedings or the date that the insolvency profes-
sional became aware of the existence of the assets.

For example, in the US, pursuant to § 548 of the Bankruptcy Code, the trustee may avoid
any transfer of an interest of the debtor in property47 that was made or incurred on or within
2 years before the date of filing the bankruptcy petition, if the debtor made such transfer with
actual intent to hinder, delay, or defraud; or received less than a reasonably equivalent value in
exchange for such transfer or obligation and was insolvent on the date that such transfer was
made or obligation was incurred, or became insolvent as a result of such transfer or obligation,
etc.48 The trustee may avoid any transfer of an interest of the debtor in property that was made
on or within 10 years before the petition filing date, if the debtor made the transfer to a self-
settled trust, the debtor is a beneficiary, and the debtor made such transfer with actual intent to
hinder, delay, or defraud any entity to which the debtor was indebted.49
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For avoidable transactions in the enterprise group context, an original order may be issued
in the proceeding of the parent entity that is applicable to a group entity in another jurisdiction.
In that case, the in-bound court may have regard to the circumstances in which a transaction
took place, including the relationship between the parties to the transaction, whether the trans-
action contributed to the operations of the group as a whole, the purpose of the transaction,
and whether the transaction granted advantages to enterprise group members or other related
persons that would not normally be granted between unrelated parties.50 In some jurisdictions,
special rules apply for calculating the suspect period retrospectively in case of substantive con-
solidation in the enterprise group insolvency context.51 In many cases, if not most, recovery
orders are not likely to be made absent a final judgment on ownership and claims to the assets,
and such judgments are rendered only after there has been a hearing with notice.

2.3.2 | Across borders

Recovery and realization of assets is easier where insolvency proceedings have commenced in a
jurisdiction that can be recognized by an in-bound foreign court as foreign main proceedings
pursuant to any established cross-border insolvency framework. Within the European Union,
the cross-border recognition of judgments in civil and commercial matters is supported by the
EU Judgment Regulation. Orders relating to insolvency proceedings are covered by the EIR.52

Under Article 21(1) of the EIR, the insolvency practitioner of the EU main insolvency proceed-
ings is able to remove the debtor's assets from the territory of the Member State in which they
are situated back to the Member State of the main proceedings without any supporting court
order. Judgments ordering the return of assets based on avoidance claims are automatically
enforceable in another EU Member State pursuant to Article 32(1).

Outside of the territorial scope of the EIR, similar effects are available in countries that have
adopted the Model Law system, as discussed further in Part 4. Here, the insolvency representative
has the principal responsibility to commence avoidance or other recovery proceedings, and costs
of such proceedings are typically paid as administrative expenses. Creditors may pursue avoid-
ance only with the agreement of the insolvency representative or, if it does not consent, with
leave of the court, often with an undertaking to fund the proceedings. Once a recovery order is
issued that requires enforcement abroad, the in-bound court would grant the relief sought under
the Model Laws and the counterparty to a transaction must return to the estate the assets
obtained or, if the court so orders, make a cash payment to the estate for the value of the transac-
tion. In such cases, the counterparty may have an ordinary unsecured claim against the estate
unless it does not comply with the court order, in which case, the claim may be disallowed.

Support may also be available outside the scope of prominent cross-border frameworks. In
Germany, for instance, the cross-border insolvency law for cases outside the scope of the EIR
is specifically regulated in §§ 335–358 InsO.53 Under this special regime, German insolvency
law would recognize foreign main insolvency proceedings and the legal power of their insol-
vency officeholder under the law of the forum (lex fori concursus), including any automatic
stay or the right to obtain a stay of any action regarding the assets of the debtor located in
Germany and any right of the foreign administrator to move assets of the debtor back home.54

Foreign avoidance judgments, however, are treated as annex judgments that are held to be
outside the privilege of automatic recognition pursuant to §§ 343(2), 353 InsO. These
judgments would need to seek recognition as civil judgments under the rules for civil proce-
dures (§ 328 ZPO).55
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2.4 | The special case of digital asset ATR

The efficient cross-border use of ATR tools is particularly relevant in the insolvency of crypto
exchanges and crypto hedge funds. The recent insolvency proceedings in this area, especially
Celsius Network, FTX, and Three Arrows Capital Ltd (3 AC), illustrate the general complexity
of administrating such cases, including the administration of assets and the use of ATR tools.
Such entities are often registered in an offshore jurisdiction with headquarters elsewhere and
customers all over the world. In case of alleged fraud, former founders or officers may be hiding
in an unknown location. In the case of 3 AC, for instance, the company was registered in the
British Virgin Islands (BVI) and liquidated there. With headquarters in Singapore and assets as
well as founders living in the US, insolvency proceedings commenced in all of these jurisdic-
tions and subpoenas against the founders and managers to provide information were issued
both in the US and the BVI,56 as discussed further in Part 4.3.

The tracing, freezing, and recovery of digital assets present another set of challenges. When
most of the assets of the insolvency estate are digital assets (cryptocurrencies and nonfungible
tokens), the administration of these assets is suffering from a significant lack of legal certainty given
that there are not commonly understood legal concepts of such assets, including how control and
ownership are defined, preserved, or transferred. UNIDROIT's draft principles on digital assets and
private law are intended to address this regulatory gap and facilitate the legal treatment of digital
assets in all jurisdictions, including common law and civil law systems, by developing a common
understanding of terms critically important to the tracing and recovery of digital assets.57

An additional issue with respect to digital assets is the possibility that a person who has no
proprietary rights might acquire control without the consent of the rightful control person, such
as by the discovery of relevant private keys through “hacking,” finding, or stealing a device or
other record on which the keys are stored; thus, the distinction between a change in control
and a transfer of proprietary rights is critically important.

Finally, even if digital assets are identified and controlled by the insolvency estate, the alloca-
tion of such assets and the value realized may become disputed amongst the different insolvency
proceedings that are typically involved. Traditionally, assets need to be allocated territorially. Such
an allocation is intrinsically difficult for digital assets because they may have no significant con-
nection with any state.58 UNIDROIT is suggesting a waterfall of factors that could inform an in-
bound court's consideration of requests for relief, including ATR-related orders.59

There may be need to involve intermediaries in ATR of digital assets, for example, digital plat-
form operators, cryptocurrency exchanges, and cloud service providers may be in possession of
digital assets being traced or the data necessary to gain access and control over the digital assets,
such as passwords or control codes.60 UNCITRAL notes that it has become possible in some juris-
dictions to order measures against “unknown persons” to order the freezing of known digital
assets whose owner remains, as of yet, unknown.61

3 | MODIFIED UNIVERSALISM, FAIRNESS, AND ATR

We turn to the global governance of cross-border insolvency, and we start with its underlying
norm—“modified universalism.”62 There is growing recognition in the scholarship and in policy
making that a global approach to multinational default in the form of modified universalism is
the desired norm for the governance of cross-border insolvency.63 Modified universalism
derives from the theory of universalism, which envisions a fully-centralized insolvency process.
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Yet, it transforms this model to a realistic legal regime that fits different insolvency scenarios and
business structures and allows countries to retain a residual level of control to consider whether
deference to foreign proceedings would result in breaching fundamental public policies and
ensure that creditors are adequately protected. Under modified universalism, deference
demanded of ancillary courts flows more specifically from the designation of a main proceeding,
which should encompass all the business' assets and all its stakeholders, depending on what is
most efficient in the circumstances.

Modified universalism aims to promote fairness and efficiency through optimal levels of
centralization that can lead to global solutions, which benefit stakeholders wherever they are
located. It can increase returns to creditors, as well as the likelihood of saving viable debtors. If a
business spans across more than one country, it and its stakeholders in any country would benefit
from an approach that minimizes the costs of multiple proceedings. Centralization of the process
can keep the business together and prevent its breakup in proceedings in multiple forums, and it
allows the conceiving of solutions that maximize the business and its assets' potential.64

Modified universalism is reflected in the global system for insolvency, primarily the
UNCITRAL instruments (discussed in the next Part), and thus, it is quite widely recognized.
We have also suggested elsewhere that modified universalism has the potential to become cus-
tomary international law in the field of cross-border insolvency if it is understood as the main
objective, not just an interim compromise.65 We argue here that it is also important to under-
score the connection between modified universalism and ATR, namely, how following the
norm of modified universalism is key in facilitating ATR. Here, what should be stressed is that
the idea of maximum cooperation and efficient centralization in international insolvencies
supports the ultimate objective of handling insolvency proceedings fairly, respecting and adequately
protecting all relevant stakeholders' interests affected by the process, wherever located.

The opposite option, territorialism, is to handle the proceedings separately in each State
where the debtor has been operating or where it has assets. This approach may seem attractive
where creditors arguably expect that their debtor's insolvency will be handled locally,
and where countries are inclined to control and govern legal issues linked to their jurisdiction
and affecting local stakeholders. But in addition to other deficiencies of this approach,66

territorialism facilitates and might even incentivize fraud, including the ex ante (before the start
of the process) transfers of assets, as under such a system, debtors, and related parties know that
it will be more difficult to track cross-border transfers and recover assets, in the absence of
mechanisms for cooperation and cross-border assistance.

A framework based on modified universalism, on the contrary, takes a collective view over
the entire estate—the debtor's assets wherever located or transferred to—and avoids the unfair
consequence of creditors recovering their debts based on the random location of assets that
might have been moved across borders prior to the insolvency. Modified universalism also
minimizes waste of resources by focusing the effort of ATR through the centralization of
proceedings.67 Under modified universalism, tracing and recovery of assets is a global, efficient,
collective endeavor, supporting the principle of fairness.

4 | THE UNCITRAL MODEL LAWS: OPTIONS AND
CHALLENGES FOR ATR

The MLCBI is the main framework for cooperation in cross-border insolvency cases; it was
adopted by UNCITRAL in 1997,68 and since then, and thus far, has been enacted in the laws of
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53 countries. In principle, the MLCBI provisions can be invoked by parties from any country,
including from countries that have not yet enacted the MLCBI in their legal systems. Therefore,
the MLCBI's reach and influence is broad, and it is not confined to the countries that enacted
its provisions (though some countries have included reciprocity requirements).69 The MLCBI is
premised on the norm of modified universalism where it promotes global solutions to multina-
tional default.70 Thus, the MLCBI requires that courts and insolvency representatives cooperate
to the maximum extent possible71 that they recognize foreign proceedings as the main proceed-
ing if they were opened in the debtor's home country (the center of main interests [COMI]),72

which will result in certain automatic relief,73 or as nonmain proceedings if they were opened
in a forum where the debtor has an “establishment,”74 and grant further relevant relief to the
foreign proceedings,75 subject to safeguards.76

The MLCBI has gaps, however, and newer model laws have been designed to complement it
with regard to the enforcement of judgments and the insolvency of enterprise groups. Further
deliberations are also ongoing concerning applicable law in insolvency proceedings. We highlight
below the relevance of this model law system, predicated on modified universalism, to ATR.

4.1 | Recognition of proceedings and ATR-related remedies and relief

Although the MLCBI does not include a chapter dedicated to ATR, mechanisms relevant to
ATR are embedded within its framework. If a debtor, which could be an individual or an entity
of any size or legal form, has assets abroad, or it is suspected that assets have been or will be
transferred to other jurisdictions, the MLCBI can be invoked in those countries, if they have
enacted the MLCBI, to seek assistance and cooperation there, the recognition of the insolvency
proceeding, and the granting of relevant relief to try trace and recover the assets.

When filing an application for recognition of the proceeding as foreign proceeding (main or
non-main), the foreign representative may promptly seek relief of a provisional nature if it is
“urgently needed to protect the assets of the debtor or the interests of the creditors.”77 Such
interim relief may include staying execution against the debtor's assets,78 entrusting the admin-
istration or realization of all or part of the debtor's assets located in the recognizing state to the
foreign representative or another person designated by the court, in order to protect and
preserve the value of assets that, by their nature or because of other circumstances, are
perishable, susceptible to devaluation, or otherwise in jeopardy79; suspending the right to trans-
fer, encumber, or otherwise dispose of any assets of the debtor80; providing for the examination
of witnesses, the taking of evidence, or the delivery of information concerning the debtor's
assets, affairs, rights, obligations, or liabilities81; or granting any additional relief that may be
available to insolvency representatives under the laws of the in-bound court.82 Article 19 deals
with urgently needed relief that may be ordered at the discretion of the court and is available as
of the moment of the application for recognition. The insolvency representative seeking the
relief may be one appointed on an interim basis.83 This relief is, in principle, terminated when
the application for recognition is decided, unless the relief is extended.84

Especially if the foreign proceeding is the main proceeding, assets can be further and
effectively protected.85 The MLCBI requires that recognition is swift, specifically, the application
for recognition “shall be decided upon at the earliest possible time.”86 Further, if the foreign pro-
ceeding is recognized as a foreign main proceeding, relief in the form of a stay applies automati-
cally, which means that commencement or continuation of individual actions or individual
proceedings concerning the debtor's assets, rights, obligations, or liabilities is stayed,87 execution
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against the debtor's assets is stayed,88 and the right to transfer, encumber, or otherwise dispose of
any assets of the debtor is suspended.89 The only exception is one of the public policy, where
nothing in the law enacting the MLCBI prevents the court from refusing to take action if it would
be manifestly contrary to public policy of the in-bound court.90

Subsequently, the insolvency representative may seek additional relief and the in-bound
court may grant such relief if it satisfied that the interests of the creditors and other interested
persons, including the debtor, are adequately protected.91 This relief could support ATR. It is
discretionary as it may or may not be required in the relevant circumstances, but where needed,
the court may provide for the examination of witnesses; the taking of evidence, or the delivery
of information concerning the debtor's assets, affairs, rights, obligations, or liabilities92; entrust
the administration or realization of all or part of the debtor's assets located in the in-bound state
to the foreign representative or another person designated by the court93; extend interim
relief94; or grant any additional relief that may be available to a representative under the law
governing the in-bound court. Upon recognition, the foreign representative also has standing to
initiate avoidance actions in the enacting State.95

4.2 | Assistance, access to proceedings, and cooperation,
bolstering ATR

This framework prescribed in the MLCBI, based on applying for recognition and relief and
supporting foreign proceedings, primarily a main proceeding, is buttressed by additional provi-
sions on access, assistance, and cooperation. Thus, foreign insolvency representatives have a right
of direct access and can apply to the courts in enacting States without the need to meet formal
requirements or seek prior recognition.96 They can also apply to commence insolvency-related
proceedings, or upon recognition of the foreign proceeding, participate in proceedings regarding
the debtor taking place in such states, or intervene in proceedings in which the debtor is a party.97

These provisions are gateways for insolvency representatives, where needed, to make petitions,
submit requests, and/or take actions, including actions related to ATR.

Assistance to foreign representatives is also permissible under the MLCBI framework and is
independent from the provisions on recognition and relief.98 Thus, courts or other relevant
persons or bodies could assist the foreign representative regarding ATR at any time and through
the application of other laws of the enacting State. The MLCBI also includes elaborated
provisions on cooperation,99 which are again independent from the process of recognition and
relief. Effective means of cooperation, such as direct communication between courts and
insolvency representatives, can facilitate ATR, including through the communication and
provision of relevant information.

4.3 | Use of the model law on cross-border insolvency for ATR
purposes in practice

The MLCBI has been frequently invoked in insolvency practice and especially from the
mid-2000s, when major economies including the UK and the US incorporated it in their legal
systems.100 Recognition of foreign proceedings have been given by courts in enacting countries
as a matter of course,101 and a range of discretionary relief has been granted, including to sup-
port the protection, preservation, tracing, and recovery of assets.102 For example, in Swissair,103
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the English Court turned over assets to the Swiss foreign proceedings, to be distributed under Swiss
law. In Akers SAAD,104 the Australian Court recognized the Cayman Islands foreign proceedings
and entrusted the distribution of all of the debtor's assets located in Australia to the foreign repre-
sentatives. In other cases, courts applied the MLCBI to enforce foreign orders, such as substantive
consolidation (pooling assets/debts of group entities),105 or to defer to foreign insolvency laws or to
apply foreign laws. For example, in Condor,106 the US Court applied foreign avoidance law (the law
of Nevis) to recover certain assets fraudulently transferred to the US.

As noted above, ATR can be especially tricky in cross-border insolvency cases involving digital
assets and cryptocurrencies because of the elusive nature of these assets; but in that context too,
we can observe a growing role of the MLCBI and mechanisms reflecting modified universalism.
For example, on 30 December 2022, the trustee of an allegedly fraudulent Estonian crowdfunding
platform (Tallinn-headquartered Envestio) sought recognition of the Estonian insolvency pro-
ceedings in the US,107 to pursue a stay on any actions against the company in order to secure
assets and recover evidence in the US.108 The trustee argued in the recognition application pur-
suant to Chapter 15 of the US Bankruptcy Code (the US enactment of the MLCBI) that funds
raised from investors were transferred to shell-companies or converted to cryptocurrencies and
transferred further to various cryptowallets and that evidence of some of the transactions was
believed to exist in the US.109 Through the recognition process, the trustee aimed to recover assets
and help determine the reasons for Envestio's insolvency, as relevant documents were held by
witnesses in the US.110 The US Court granted recognition to the Estonian proceeding in February
2023 as a foreign main proceeding. It also granted various relief that assists in ATR, including an
automatic stay, a prohibition on all persons and entities from transferring, encumbering, or other-
wise disposing of any assets of the debtor or the debtor's bankruptcy estate located in the US, an
order that persons and entities that are in possession, custody, or control of the debtor's property
(located in the US) shall notify the trustee, authorizing the trustee to examine witnesses, take
evidence, or seek the delivery of information concerning the debtor's assets, take discovery in
connections with assets, and entrust the trustee with the full administration and realization of the
debtor's bankruptcy estate and assets within the US.111

In the case of the crypto hedge fund 3 AC,112 ATR was being facilitated through various modi-
fied universalism-based mechanisms and MLCBI provisions concerning recognition, relief, and
cooperation.113 Thus, after 3 AC was placed into liquidation proceedings in June 2022 in the BVI,
the appointed liquidators secured recognition of their appointment and of the proceedings as
foreign main proceedings in the US pursuant to Chapter 15 of the US Bankruptcy Code, which
resulted in an automatic stay. The BVI proceedings were also recognized in Singapore, and
proceedings were stayed there as well. Further, the Singapore Court assisted the liquidators to
compel the hedge fund's founders to assist them and explain the Singaporean entity's dealings, as
well as produce records in possession of the Singapore branch. The BVI proceedings were also
recognized in Canada in October 2022, and further recognitions were sought in other jurisdic-
tions.114 A court-to-court cooperation protocol was signed between the US, Singapore, and
BVI courts,115 and the US Court made further orders to require that the fund's founders produce
relevant documents and to permit the liquidators to transfer any 3 AC assets traced in the US,
including cryptocurrencies or other digital assets, to the main proceedings in the BVI.116

In another insolvency case of a cryptocurrency platform that dominated headlines, that of
FTX,117 cooperation and recognition initially seemed to resolve a chaotic situation undermining
ATR. Insolvency proceedings were opened against FTX Digital Markets Ltd in the Bahamas,
while FTX Trading Ltd and affiliates filed Chapter 11 bankruptcy proceedings in Delaware,
US. At the time, a petition for recognition of the Bahamas foreign proceedings pursuant to
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Chapter 15 of the US Bankruptcy Code was pending in New York. The US debtors petitioned
for the transfer of the Chapter 15 motion to Delaware, and for centralizing and coordinating
the process there, arguing that:

“It is critical to the efforts to end the chaos and to ensure that assets can be secured
and marshaled in an orderly process that all proceedings related to the Debtors and
their affiliates—including the Chapter 15 Case—take place in a single venue. That
venue is this Court, the United States Bankruptcy Court for the District of Dela-
ware… There is no doubt that there will need to be close coordination between the
Chapter 11 Cases and the Bahamas proceeding relating to FTX DM. Whether that
proceeding justifies the granting of relief under chapter 15 must first be deter-
mined. Basic principles of efficient judicial administration and effective coordina-
tion argue strongly in favour of all U.S. proceedings relating to the FTX group
occurring in a single U.S. court—this Court. Having two bankruptcy courts con-
sider related issues simply makes no sense. It would result in potentially inconsis-
tent opinions, duplication of efforts, and unnecessary expense.”118

The parties and the authorities involved then managed to cooperate, clearing the path to the rec-
ognition of the proceedings. It was agreed to proceed with parallel proceedings in the US and the
Bahamas, but to cooperate and to coordinate the process as much as possible, dividing responsi-
bilities regarding the recovery of value from assets and property of the various affiliates. The coop-
eration agreement also provided facilities for information sharing between the parties.119

We can thus observe some successful application and use of the MLCBI to achieve quite
effective ATR, but there are also gaps and uncertainties, in particular, regarding the scope of
the discretionary relief and the use of the framework in enterprise group cases. We next con-
sider the attempt to address these issues through additional model laws, again highlighting, in
this respect, the relevance of these regimes for ATR efforts.

4.4 | Recognition and enforcement of ATR-related judgments

The MLCBI has been vague on the issue of the enforcement of judgments and orders related to
insolvency. However, enabling effective ATR, per the norm of modified universalism, requires
that the central process and its judgments and orders have effect in other countries where the
debtor has assets. While the MLCBI includes provisions on cooperation, assistance, and relief,
and even though relief may include any appropriate relief, none of the provisions of the MLCBI
explicitly mention the enforcement of judgments of the foreign court.

In Rubin v Eurofinance,120 the UK Supreme Court refused to enforce an insolvency-related
judgment of a US Bankruptcy Court, which was recognized as the main insolvency forum. The
US court judgment was in default of appearance in respect of fraudulent conveyances and trans-
fers. The UK Supreme Court concluded that neither the MLCBI provisions on assistance, coop-
eration, or relief, nor common law provide special rules on the enforcement of insolvency
judgments.121 Therefore, the Court applied the ordinary common law rule according to which a
judgment in personam cannot be enforced against persons who were not present in the foreign
country or did not submit to the jurisdiction of the court entering the judgment.122 This restric-
tive interpretation of the MLCBI has been followed by some courts.123 Other courts have taken
a broader, more universalist stance.124
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In any event, the MLCBI appeared to have a gap or at least an uncertainty, which resulted
in deliberation to complement it with a Model Law on Recognition and Enforcement of
Judgments (MLIJ),125 driven as well by concerns regarding ATR.126 Indeed, when the MLIJ
project was considered, there was growing recognition of the challenges of ATR across borders,
and because of the limited reach of the MLCBI, which has not been adopted by the majority of
countries, it was thought that perhaps a new separate instrument could induce greater partici-
pation in the cross-border framework.127 The MLIJ is an ATR facilitator because the adoption
of the MLIJ by the country of the in-bound court may give insolvency representatives in the
country where the proceeding is handled greater certainty regarding the ability to reach those
assets located abroad by enforcing orders regarding recoveries.

The MLIJ explicitly requires enforcing foreign judgments related to insolvency.128 It also pro-
vides the definition of insolvency-related judgments, the procedure for seeking their recognition
and enforcement,129 and the safeguards/grounds to refuse recognition and enforcement.130 Judg-
ments and orders within the scope of the instrument include any decision related to insolvency
proceedings (including an interim proceeding)131 issued by a court or administrative authority,
including regarding the avoidance of preinsolvency transactions, orders concerning the recovery of
assets and pursuit of claims by the insolvency representative, or contributions from directors.132

From the time recognition/enforcement of a judgment is sought until a decision is made, it
is also possible to seek urgent provisional relief to preserve the possibility of recognizing and
enforcing the judgment. Such interim relief may be in the form of a stay of the disposition of
any assets of any party against whom the judgment was issued, and this option is arguably
“flexible enough to encompass an ex parte application for relief, where the law of the enacting
State permits a request to be made on that basis,”133 or the granting of other legal or equitable
relief as appropriate.134 The MLIJ also includes an Article X, which states that the discretionary
relief provision in the MLCBI—article 21—does allow the enforcement of judgments, contrary
to the previous narrower interpretations (e.g., in Rubin v Eurofinance). This provision helpfully
clarifies the scope of the MLCBI discretionary relief.

It is also possible to invoke the MLIJ, if enacted in the in-bound country, in circumstances where
the judgment related to assets that were located in the originating country at the time the proceedings
in the originating country commenced, even if that country is not the main forum or a forum where
the debtor has an establishment; or where the representative in main or nonmain proceedings partici-
pated in the proceeding in the originating country to the extent of engaging in the substantive merits
of the cause of action to which that proceeding related.135 This provision has been viewed as quite
“peculiar,” but it is aimed at enabling ATR efforts of representatives of recognizable proceedings (per
the MLCBI framework), even where those efforts occurred in another jurisdiction.136

The MLIJ has not been enacted by any country yet,137 and therefore, there is no practical experi-
ence with implementing its provisions. The UK is the first country to have commenced a consulta-
tion process regarding the possible adoption of the MLIJ, although the proposed enactment
contemplates only partial adoption of the instrument, essentially the enactment of Article X, which
will clarify that it is possible to enforce foreign judgments pursuant to the MLCBI framework, and
by providing certain additional guidance for courts based on the MLIJ text.138

4.5 | Enterprise group cross-border insolvency and ATR

A significant addition to the model law system for cross-border insolvency is the Model Law
on Enterprise Groups Insolvency (MLEGI), which was adopted by UNCITRAL in 2019.139
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The original MLCBI did not only exclude enterprise groups from its scope but also did not
address them explicitly and comprehensively. The key dilemma with enterprise groups is
whether to give effect to the economic reality of integrated businesses operating through sepa-
rate legal entities and address the group as a whole, or to strictly adhere to the corporate form
and address each group member separately.140 In the context of cross-border insolvency, this
dilemma is intertwined with the conflict between universalism and territorialism and the possi-
bility of fitting this more complex structure into the framework of the modified universalism
norm (discussed in Part 3). A global approach to the multinational default of enterprise groups
can benefit the group stakeholders, as a group resolution can give effect to group synergies and
enable a group solution that maximizes assets and increases returns. For ATR, cooperation
and centralization can be efficient as it can increase information flows across group entities that
typically have been interlinked and make efforts to trace and recover assets more efficient and
less fragmented.

The MLCBI can support centralized approaches in group cross-border insolvencies where a
joint COMI can be identified and recognized in regard to all the relevant entities in the group,
but the MLCBI lacks sufficient tools to deal with the myriad of group structures, particularly
the more decentralized ones. The practice of cross-border insolvencies has demonstrated the
deficiencies of the MLCBI in this respect where, for example, in Nortel,141 proceedings regard-
ing various entities in the group were conducted in multiple jurisdictions, including Canada,
the US, and the UK. It was difficult and costly to reach a coordinated solution regarding a group
that was heavily integrated. After prolonged litigation, the US and Canadian courts managed to
reach a consistent conclusion regarding the complex question of the allocation of the estates
among the stakeholders.142 We have also shown above how in FTX Trading, there was risk to
efficient ATR where multiple proceedings were opened, undermining a coordinated centralized
process that could “end the chaos” and “‘ensure that assets can be secured and marshaled in an
orderly process.”143 The MLCBI was invoked, but the recognition process was patchy regarding
separate entities.

The newer MLEGI provides bespoke mechanisms to deal with cross-border insolvencies
involving enterprise group members. It facilitates cooperation between entities belonging to the
same group, and importantly, it introduces the mechanism of opening a “group planning
proceeding,” which may be opened in the forum of at least one entity's COMI integral to the
group solution located.144 Other entities can participate in the planning proceeding, and a
group representative is appointed to develop and implement a group solution. The planning
proceeding can be supported in the planning forum, where the insolvency representative can
seek relief, and can be recognized and assisted by courts hosting subsidiaries and branches, and
those courts may refrain from opening additional proceedings and instead defer to the planning
proceedings and the group solution.145

It is possible to provide any assistance at any time to the group representative,146 and the
MLEGI further specifies explicit forms of relief, including such that is aimed to protect, pre-
serve, realize, or enhance the value of assets of an enterprise group member subject to or partic-
ipating in a planning proceeding, or the interests of the creditors of such an enterprise group
member. The relief that the planning forum or courts in host jurisdictions may grant includes a
stay of execution against the assets of the enterprise group member; suspension of the right to
transfer, encumber, or otherwise dispose of any assets; a stay on the commencement or continu-
ation of individual actions or proceedings concerning the assets, rights, obligations, or liabilities
of the group member; entrustment of the administration or realization of all or part of the assets
of the enterprise group member to the group representative or another designated person; the
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examination of witnesses, the taking of evidence, or the delivery of information concerning
the assets, affairs, rights, obligations, or liabilities of the enterprise group member; as well as
other forms of relief.147

Provisional relief may also be granted on application for recognition of a foreign planning
proceeding, to cover the time from the filing of an application for recognition of a foreign plan-
ning proceeding until the application is decided:

“where relief is urgently needed to preserve the possibility of developing or
implementing a group insolvency solution or to protect, preserve, realize,
or enhance the value of assets of an enterprise group member subject to or partici-
pating in a planning proceeding or the interests of the creditors of such an enter-
prise group member.”148

The MLEGI has not yet been enacted in any country's law; hence, it has not yet been used in
practice. The UK consultation process we have noted above regarding the adoption of the MLIJ
also includes a proposal to adopt the MLEGI in its entirety and only with minimal modifica-
tions to integrate it into the system. It is noted in the consultation in this respect that:

“[B]y removing the barriers that prevent insolvencies from being dealt with in a
holistic fashion, rather than piecemeal in each jurisdiction, the value that is present
in a business as a going concern can be better preserved….”149

4.6 | Gaps and challenges

The Model Laws are conducive to ATR, but it is only the MLCBI that has been “adopted”
(and only partially), as it has been enacted in certain countries' legal systems. Applications of
the MLCBI, however, are sometimes restrictive, especially with regard to provisions that are
expressed in vague terms, such as the discretionary assistance and relief that are not specified.
We also see deviations from the MLCBI text when it is enacted in some systems, and some of
these deviations can be damaging from an ATR perspective, for example where a stay of execu-
tions is not automatic,150 and so may be more time consuming, or where a public policy safe-
guard is drafted in broader terms,151 which may result in less cooperation, or where there are
reciprocity requirements that may render the law either more restrictive in its reach or even
completely ineffective.152 Safeguards are important, but if they are excessive, valuable time can
be lost in identifying and preserving the value of assets, or it may even be impossible to do
so. Canada's adoption of the MLCBI did not include the word “manifestly” in the public policy
safeguard,153 but the courts have universally held that this public policy exception is to be inter-
preted narrowly,154 thus facilitating the court's granting of timely relief.

Encouraging wider adoption of the Model Laws with limited deviations in enactment and
application would be highly conducive to ATR. In this regard, there is merit, as well in recog-
nizing biases and in increasing awareness concerning territorialism inclinations that decision
makers might be prone to.155 Countries and implementing institutions may be reluctant to
assist in ATR regarding assets situated within their borders, as they may be concerned about
short-term implications of surrendering control and may give greater weight (because of “loss
aversion”156) to the loss of control over assets compared with the gains from cooperation, espe-
cially if they are less practiced in cross-border cooperation and have traditionally adhered to a
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more territorialist approach.157 Vagueness in the law can exacerbate such tendencies as it
provides more room for the operation of cognitive biases. If given an open-ended choice regard-
ing the manner of enactment or application of provisions, implementing institutions might
apply the law so that it fits with the existing local system and its traditional norms, rather
than change the status quo and cooperate more fully.158 Ambiguities in the rules, and lack of
comprehensive and concrete ATR tools, can be especially problematic in cross-border cases
involving MSMEs. Thus, clarifications of the MLCBI relief provisions through adoption of
Article X of the MLIJ and adoption of the MLEGI could be conducive to the ATR project.

Another important gap in the cross-border insolvency system is the absence of concrete
rules on applicable law, causing uncertainties and inconsistencies in the application of the
Model Law system. This gap is being considered by UNCITRAL. A key challenge in this regard
is a prima facie “contradiction” in the MLCBI, which, if not resolved, can impact on ATR
effectiveness. The MLCBI encourages centralization and deference to the main forum through
recognition and relief, mainly to the main proceeding, but it is not entirely clear whether the
relief that may be granted to support the main proceeding solely refers to what is available
locally under domestic laws of in-bound courts or if it can allow deference to the main forum
laws, judgments, and orders. Article 20 of the MLCBI, concerning the stay, refers to the law of
the in-bound courts of host countries, where it provides that the:

“scope, and the modification or termination, of the stay and suspension… are sub-
ject to… any provisions of law of the enacting State relating to insolvency that apply
to executions, limitations, modifications or termination in respect of the stay and
suspension….”159

The assistance provision (Article 7),160 as well, refers to any other assistance based on local law.
Article 21(1)(g) of the MLCBI, which allows the court to grant any additional relief, refers

to relief available under the laws of the in-bound courts receiving the request. However, this
relief could be in the form of deference to the main forum's laws and judgments. Indeed, in
practice, in-bound courts have enforced main foreign forums' judgments and deferred to
the foreign law based on the discretionary relief provisions,161 and Article X of the MLIJ
clarifies that this approach was correct. Therefore, in terms of ATR, there could be some
confusion regarding the laws and tools that can be invoked. Thus, we argue that the Model
Law framework could benefit from applicable law reform in general and, for our purposes,
from ATR-specific clarifications.

5 | CROSS-BORDER ASSET TRACING AND RECOVERY IN
INSOLVENCY: STRENGTHENING THE SYSTEM

The cross-border efficiency of ATR would benefit from a clear set of ATR tools based on com-
mon features, effectively systemizing the existing tools before describing more precise rules or
principles to treat them accordingly across borders. The insights from domestic legal systems
that offer a range of different ATR tools then allow for the development of an enhanced and
effective ATR framework for cross-border recognition without unnecessary delay. The first
step in the development of such a framework, therefore, is to identify the key objectives,
features, and safeguards of the different tools. The second step would consist of suggesting a set
of cross-border rules for the most efficient treatment of ATR tools.
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5.1 | Key features of ATR tools

We have identified in Part 2 that ATR tools can be commonly categorized into three broad types
of relief:

1. access to information (disclosure);
2. temporarily restraining asset disposition or transfers (freezing); and
3. recovery and realization of assets.

This categorization is useful when describing the steps necessary to enable the administrator of
the insolvency estate to effectively collect the debtor's assets and realize on the value. However,
it is still incomplete and imprecise in exposing the detailed characteristics of different ATR
tools, and how they impact on the issue of applicable law. Such understanding is crucial for an
attempt to develop a fitting and nuanced legal framework that also takes account of the poten-
tial application of different legal systems. Thus, we suggest refining this broad categorization of
ATR tools by introducing the following timing, finality, and applicability of tools.

5.1.1 | Timing of relief and review

Time is often of the essence in regard to enforcement efforts, in particular, in the context of
insolvency law and especially in regard to aspects of ATR. In both domestic and cross-border
cases, urgent relief may be needed. More specifically, requests to receive information about the
location of assets and to subsequently temporarily freeze identified assets before they dissipate
must be treated with urgency in order to be useful and effective. Recovery actions, by contrast,
do not seem to share the same level of urgency in principle. Once control of an asset is
established, a sense of urgency is limited to cases where the value of the asset diminishes over
time, especially in “melting ice cube” situations.162

The need for urgency and efficiency informs the decision on policy options in regulating the
timing of relief and the availability of judicial review. Only a high degree of urgency would jus-
tify immediate relief without a prior hearing, potentially even without prior notice to affected
parties. The rights of the debtor and relevant third parties would be respected by allowing for
judicial review of the measure ex post (after the fact), including the ability to achieve measures
to be lifted or adjusted and damages to be paid. The latter would be secured by asking the appli-
cant to place a bond or other form of security with the in-bound court in cases with limited ex
ante involvement of the affected party. The in-bound court should be able to impose sanctions
for noncompliance on persons who fail to produce evidence pursuant to its relief order, where
disclosure reasonably appears to be within that person's control.

Less urgent measures allow for more ex ante scrutiny before relief is granted. Notice would
be given and, possibly, a hearing would be required to consider objections. Placing a bond or
similar security may be discretionary for provisional relief and not needed at all in cases where
relief is only granted after a final decision of the court.

Integrally linked to the timing of relief is the jurisdictional basis on which the in-bound
court can make an urgent order ex parte, and where appropriate, a temporary order sealing the
existence of the information order until it is executed. Many jurisdictions have provisions in
their domestic insolvency law that creates a duty on the debtor and its principals to disclose the
existence of and location of all their assets.163 Evidence of breach of this duty in the main
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insolvency proceeding is highly persuasive when in-bound courts are asked to grant relief ex
parte, including a sealing order until the assets are located and/or frozen. The in-bound court
may require security or indemnification.

5.1.2 | Finality or reversibility

The issue of timing and review leads to an assessment of finality or reversibility of decisions.
Some ATR tools may be based on court orders that are conditioned on the final assessment of the
underlying legal right. The right of the administrator to recover or realize assets of the debtor or a
third party may only be enforceable after a final decision on the merits in a court of law, if dis-
puted. Measures based on these rights are difficult, if not impossible, to reverse. Similarly, the
right to access information (in a register, document, or in the knowledge of a person) creates
knowledge that, once shared, is impossible to forget and thus difficult to reverse. The recognition
and enforcement of respective orders would need to reflect this risk when considering the precon-
dition for granting such ATR tools and securing the adequate protection of affected rights.

By contrast, freezing orders entail a mere interim effect. While they need to be prepared by
obtaining relevant information about the location of assets and the person in control, their
effect on the rights of these parties is merely temporary and reversible. Any damage caused by
unduly delaying the exercise of control over assets by a freezing order is, in principle, a mone-
tary interest that can be compensated by bonds or other security filed with the court.

5.1.3 | Applicability of ATR-related laws in original and in-bound
jurisdictions

In principle, deference to the foreign law concerning the application of ATR tools can avoid
duplicity of proceedings and expedite ATR relief. Otherwise, issues that have already been can-
vassed in the originating court applying its law may be assessed again in the in-bound court
under its own relevant laws. Such repetition expends resources in duplication and increases the
risk of delay,164 which is especially relevant for ATR tools that are sought to be used in an urgent
situation. Thus, the need for repetition or deference must be carefully assessed and may well vary
for the different groups of ATR tools. We suggest that it is useful, in this regard, to distinguish
between the different types of tools and steps, when considering the law that should apply.

First, regarding access to information, we need to consider the variety of sources and tools
to access relevant information. Information can be found in public registers of the in-bound
jurisdiction, for instance, registers for land, vehicles, companies, pledges, beneficial ownership,
or bank accounts. The rights and limits to access such registers and the procedures to receive
information should, therefore, be governed by the in-bound jurisdiction as the jurisdiction orga-
nizing the register. Deference to foreign law should mostly be limited to the competence of a
person (office holder) to apply for access. By contrast, information contained in private docu-
ments or in the private knowledge of a person is possibly accessible with less involvement of
the in-bound jurisdiction. The decision to share is an individual one. A duty to share informa-
tion under a foreign law should be respected (i.e., recognized across borders). Privacy and confi-
dentiality concerns could be addressed as safeguards in case the foreign law does not seem to
reflect such concerns adequately. The enforcement of such duties, for example, the production
of a document or the interview with a person of interest, is nonetheless a matter of local law.
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The competence of local authorities and their procedures to execute orders are difficult, if not
impossible, to import. As a matter of principle in private international law, the use of force in
enforcement is always regulated by local law, reflected, for instance, in rights to remain silent
or the availability and maximum duration of prison terms for persons in contempt of court
orders.

Second, freezing of assets is a temporary measure pending the final assessment of the ability
of the debtor or the administrator or a third party to control or transfer the assets. It is a com-
mon effect of the commencement of insolvency proceedings reflected in statutory moratoria or
first-day stay orders. Their cross-border effectivity is key to any cross-border insolvency frame-
work, and they are therefore provided specifically in the prominent existing cross-border insol-
vency frameworks.165 It is important that such measures imposed in the main, collective
proceedings are recognized and given effect to, but this recognition does not mean that a stay
issued under the law in the main proceeding is precisely the same in the foreign in-bound juris-
diction.166 Indeed, the question whether a stay is needed, which should primarily be deter-
mined by the main forum, may well be treated separately from the matters of the scope,
duration, and manner of enforcement. The latter aspects could be delegated to local laws.

Finally, the recovery of assets situated in foreign jurisdictions depends on the existence of
claims and the enforcement of such claims. Insolvency representatives may rely on rights of the
debtor against the person in control of the debtor's assets, for instance, a foreign bank or a
crypto platform. Further, the insolvency law of the main proceedings may provide for
insolvency-specific claims, most prominently avoidance claims. All of these claims are ancillary
(related) to insolvency proceedings. Whilst deference to the foreign law, including through rec-
ognition and enforcement of orders and judgments of the main proceeding, is required to give
effect to decisions regarding recovery matters ancillary to the proceedings, the manner of
enforcement of a right to transfer assets is a matter of local law. Furthermore, in the insolvency
context, the willingness to allow for a transfer of value to the main forum prompts a need to
consider whether local interests are adequately protected.

5.2 | An enhanced cross-border framework for ATR tools

The type of relief and their characteristics along the parameters identified above would need to
be reflected in the cross-border framework, which, we argue, could be amplified to address
ATR more explicitly. The guiding principles that should underpin cross-border effectiveness of
the three key tools of information, temporary freezing, and recovery and realization orders
are the court's consideration of whether the relief sought is fair, effective, timely, and necessary
to the integrity of the process; whether the relief assists in preserving and maximizing the value
of the insolvency estate; and whether it enhances comity and cooperation across borders.
The cross-border system should acknowledge differences in available tools and in the way
they may be implemented in the countries where assets are located while providing a
framework that can ensure smooth and speedy ATR.

5.2.1 | Cross-border access to information held abroad

Access to information is a key component in any system aimed at the ability of an insolvency
representative or creditors to investigate the existence and location of assets of the debtor.
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The ability of individuals to transfer assets across borders or hold them in a virtual realm has
produced the need to be able to find these assets, including as part of a criminal, tax, or insol-
vency law investigation. An important starting point is that domestic legislation should impose
a duty on the debtor and its principals to disclose all assets of the debtor, wherever located. The
duty would typically comprise a requirement to prepare and share documents, hand over books
and records, and provide any other asset-related information.

For the insolvency administrator or creditors, it is typically the evidence of suspected violation
of this duty to disclose that provides grounds to appear before a court to seek an information
order. Similarly, there is a duty to cooperate with the insolvency professional in terms of disclos-
ing assets that were transferred out of the debtor's estate during periods subject to avoidance or
reviewable transaction rules. The administration of the estate and the fair treatment of creditors
depends on a correct assessment of the assets available for distribution. If the transfer of assets
was across borders, then the issue that arises is that third parties in the other jurisdiction may not
disclose information about the assets without legal authority from their own jurisdiction.

The in-bound court should recognize orders for information, including public records, relevant
private information, and witness testimony, granted by the originating foreign court. In the normal
course, a notice to affected parties is required, and absent objection, the court should have the
authority to recognize the foreign order for access to information without a full hearing on the
merits. An ex parte measure is justified where the need for such information is urgent or where an
element of surprise is needed, and the benefits outweigh any potential harm resulting. The appli-
cant may be required by the court to provide evidence that the measure is necessary to preserve the
value or avoid dissipation of the debtor's assets. The in-bound court's ability to recognize and sup-
port an ex partemeasure may be conditioned on additional statutory or common law requirements.

In principle, information held in public registers should be made available to foreign credi-
tors and insolvency administrators. While the rights and limits to access such registers and the
procedure to receive information would be governed by the in-bound jurisdiction as the
jurisdiction organizing the register, public information should be accessible with ease, ideally
without any costs or registration online.167 Where concerns for privacy result in limited access
to the register under the law applicable, foreign parties should not be discriminated against, but
rather, enjoy the same access as domestic parties. The non-discrimination approach would
include the ability of foreign insolvency representatives to access such registers. The implemen-
tation of non-discriminatory access practices would be a matter of the law of the register.168

As noted above, relevant information is often held by third parties. In case of a company
debtor, the duties of the debtor commonly apply to the (former) management and, in some juris-
dictions, to the employees of the debtor. Asset-related information is commonly held by banks,
accountants, and financial advisers of the debtor and many laws provide for the need to share this
information with the domestically-recognized insolvency administrator.169 The same may not be
true for recipients of assets from debtors prior to the commencement of insolvency proceedings.
In any case, concerns for privacy and confidentiality may limit any duty to share information. For
digital assets, the issue of control is a separate issue to resolve in this context.170

Importantly, in a cross-border case, requests concerning information about the debtor
should be resolved in an expedited manner. The question of the law applicable to a duty to pro-
vide information is less crucial if the relevant jurisdictions provide similar duties. In the interest
of clarity and to avoid duplication and delay, the duty under the law of the forum (in the main
proceedings) should suffice to carry a request for information from the debtor (unless local sec-
ondary proceedings have commenced and require the application of local law). In any event,
the existence of a duty under the laws of the in-bound jurisdiction should also suffice.
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Where a need for urgency is credibly demonstrated (‘hot pursuit’),171 in particular, in cases
of criminal or bad faith debtors, the request to produce the information should result in a mea-
sure of support without prior notice or hearing. The rights of the debtor are adequately protec-
ted by the ability to invoke confidentiality concerns in the process of enforcement. This process
would follow the rules of the law of the in-bound state and may require measures of support by
local authorities.172

The assessment is slightly different when the duty of third parties is concerned. Their treat-
ment is less uniform across jurisdictions. In addition, these parties may have legitimate reasons
not to share information, for instance, based on confidentiality, privacy, or business reasons.
Policy makers applying the international framework for ATR need to consider such concerns
against the interests of insolvency law and provide for a resolution of potential conflicts.

Solutions could nonetheless look similar to those suggested for the duty of the debtor, in
particular, where third parties are closely related to the debtor, for example, the debtor's man-
agement, leading employees, or family members. The law of the main forum would govern the
existence of a duty, while local law would describe the means to enforce such duties. Justified
concerns could be addressed procedurally, for instance, by sharing information with the local
court that would decide whether and to what extent relevant information is shared with the
foreign representative.

These measures are then accompanied by some important safeguards. Where orders/
measures for recognition of a foreign order/measure for information are granted without notice,
the in-bound court may order protection of confidential or commercially sensitive information
(sealing orders), and/or may require some security for harm. The in-bound court should also be
able to impose sanctions on persons who fail to produce evidence that reasonably appears to
be within that person's control. If an ex parte order/measure for temporary sealing of the infor-
mation order is sought, the in-bound court may require the applicant to indemnify or post secu-
rity with the court that will cover damages in the event that the order/measure is wrongfully
ordered or executed. An order/measure obligating a third party to disclose information must
relate to information that reasonably appears to be within that person's control; and the in-
bound court can order that a third party be indemnified for costs for which it may be exposed
because of the required disclosure. The rights of the debtor and relevant third parties would
be respected by allowing for prompt judicial review of the order/measure ex post where a party
disputes the decision.

5.2.2 | Temporary freezing of assets in cross-border insolvencies

An interim freezing order should be available in principle for application across borders when-
ever insolvency proceedings are commenced and a stay or moratorium is issued by operation of
law (ex lege) or by court order. The existence of such a freezing order shall be recognized with-
out delay abroad. As a mere interim and reversible measure, the need for safeguards is limited.
The placement of a bond may further mitigate concerns.

Where needed, the interim freezing order should also be available without prior notice and
hearing (ex parte). As part of the interim relief sought, the in-bound court may be asked to
implement certain steps included in a foreign proceeding, and this request may require taking
actions that would require applying local laws as well. For example, the local law (i.e., the law
where the property is registered) would apply regarding how to make entries giving the foreign
representative control of the debtor's assets in the local registry.
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Once a foreign main insolvency proceeding and foreign representative are recognized by an
in-bound court, the in-bound court can defer to and recognize freezing orders (suspension of
right to transfer assets) of the originating court, assuming the order is not contrary to the public
policy of the in-bound court. In this respect, the MLCBI already offers a framework for cross-
border ATR.173 Key, however, is a consistent application and interpretation of the scope of the
relief and timeliness in the granting of the relief, such that assets are not dissipated or trans-
ferred to yet another jurisdiction pending the hearing of the motion for relief.

Here again, there are safeguards. If an ex parte order for recognition of a foreign temporary
freezing order/measure or a temporary sealing or injunction of the freezing order/measure is
sought until that measure is executed, the in-bound court may require the applicant to indem-
nify or post security with the court that will cover damages in the event that the order/measure
is wrongfully ordered or executed.

The rights of the debtor and relevant third parties would be respected by allowing for
prompt judicial review of the order/measure ex post where a party disputes the decision, includ-
ing the ability to seek orders lifting or adjusting the relief, or, in the appropriate case, damages.

5.2.3 | Cross-border recovery of assets

The ability of a foreign representative to recover assets based on a pre-existing claim of the
debtor or an insolvency-specific claim depends on a final adjudication of the claimed right.
The foreign representative should be able to initiate recovery proceedings, for example, to avoid
certain transactions, and to enforce such judgments in countries where the assets are located. It
is important, in this respect, that the cross-border regime as enacted in domestic laws is clear
concerning the scope and coverage of insolvency-related orders and judgments to include the
recovery tools, to avoid ambiguities and divergent interpretations.174

As a general rule, insolvency-specific claims, such as avoidance, should be governed by
the law of the insolvency forum and judgments issued accordingly should be enforced in the
in-bound jurisdiction under local enforcement rules for foreign judgments upon recognition.
The adequate protection of local assets and interests can be safeguarded in the recognition and
support procedure where recognition and support should be granted unless clear and limited
grounds for refusal are established reflecting public policy and adequate protection concerns.175

In cases where the recovery of assets is not contested, ATR specific rules in the in-bound
jurisdiction should allow for the sale and transfer of local assets or proceeds based on the
recognition of the foreign proceedings and the authorization of the administrator for the estate
pursuant to the law of the insolvency forum.176

In the MLCBI context, in-bound courts should be able to grant relief, especially following
recognition of foreign main proceedings, pursuant to avoidance and other recovery orders
applied in the main proceeding. The onus here will be higher as the request is to transfer assets
out of the foreign jurisdiction. Recovery and realization orders in most cases will require a full
hearing and final judgment on ownership and claim to the assets, which is why the temporary
freezing orders above are critically important. In-bound courts should be able to enforce origi-
nating court decisions concerning avoidance transactions intended to defeat, delay or hinder
the ability of creditors to realize on the value of assets to meet their claims, allowing recovering
of assets inappropriately disposed of or transferred to persons involved in such transactions.
Since these orders will be final decisions of the court, the ordinary considerations concerning
recognition of foreign judgments concerning foreign law will be applicable.
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6 | CONCLUSION

Our exploration of the myriad ATR tools in different legal systems allowed us to identify certain
features, with further parameters that can assist in creating a toolkit that supports ATR effec-
tiveness across borders, protecting the value of the debtor's estate with a view of maximizing
return to creditors. We referred to these tools generically as: information orders, temporary
freezing orders, and recovery and realization orders, also exploring the principles underlying
the granting of such orders. We further discerned the common objectives, features, and safe-
guards of these tools, and considered how they can fit within the broader cross-border insol-
vency context and frameworks.

We have shown that the existing model laws system is already highly conducive to ATR.
However, a remaining challenge is the limited number of countries that have adopted the
model laws to date. It is important to have wide adoption of model laws as they offer important
mechanisms to advance cross-border ATR. There also needs to be clarity in how in-bound
courts will approach cross-border requests for information, temporary freezing orders, and real-
ization of assets, as creditors' expectations in this respect are relevant at the outset of granting
credit to a debtor with assets or operations in a foreign jurisdiction. Clarity is also needed in
terms of the authority of the in-bound court to grant different forms of relief based on the cir-
cumstances, including timely interim relief on an urgent basis, relief after recognition of a for-
eign main proceeding, and granting ATR remedies in realization, in turn avoiding duplication
of hearings where possible, but ensuring that the in-bound court retains authority to order the
use of local tools to complement the ATR tools of the home jurisdiction.

All existing legal frameworks may benefit from more precise rules on the cross-border treat-
ment of ATR:

1. Information orders deserve an expedited treatment in a cross-border framework. The finality
of granting access to information is especially justified where an order was already issued
pre-commencement. In other cases, the court or authority granting access should require a
right to access under local law or the foreign lex fori concursus (law of the insolvency forum).
In the latter case, local law safeguards should inform the decision about the methods
employed and limits to grant access.

2. Freezing orders also deserve expedited treatment, but interim relief would suffice in most
cases. The order should be granted automatically following the petition for recognition if
also requested. As a safeguard, the extent and duration of a stay may be governed by local
law (lex rei sitae).

3. Recovery orders are covered in existing frameworks as insolvency-related judgments when
they are judgments in such matters, especially avoidance claims. In cases where the recovery
of assets has not been contested, host jurisdictions should allow for the sale and transfer of
assets/proceeds abroad by recognizing the foreign lex fori concursus authorization of the
administrator for the estate.

Cross-border recognition of a set of rules and principles based on the idea of differentiating
three ATR tool categories we have identified would considerably enhance the effective and
timely tracing and recovery of assets, considerably advancing the cross-border insolvency sys-
tem. MSMEs and their stakeholders, in particular, can benefit from this enhanced cross-border
ATR regime. Indeed, uncertainties and gaps in the system supporting ATR can result in losses
to stakeholders affected by insolvencies of all business sizes, but such uncertainties can be
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particularly detrimental in small and medium enterprise cross-border insolvencies where there
are typically more limited resources.
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ENDNOTES
1 United Nations Commission on International Trade Law, UNCITRAL Model Law on Cross-Border Insol-
vency (1997) with Guide to Enactment and Interpretation (2013), available at: <https://www.uncitral.org/
pdf/english/texts/insolven/1997-Model-Law-Insol-2013-Guide-Enactment-e.pdf> (MLCBI).

2 United Nations Commission on International Trade Law, UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments (2018), available at: <https://uncitral.un.org/en/texts/
insolvency/modellaw/mlij> (MLIJ); United Nations Commission on International Trade Law, UNCITRAL
Model Law on Enterprise Group Insolvency with Guide to Enactment (2019), available at: <https://uncitral.
un.org/en/MLEGI> (MLEGI).

3 The authors recognize that these assets are frequently called digital assets and that there are nuanced
difference between these terms, but for purposes of this article, the terms are being used interchangeably. (till
August 2023)

4 A poignant example is the 3 AC proceedings, discussed in Part 4.3 of this article. (from September 2023)
5 See Irit Mevorach, The Future of Cross-Border Insolvency: Overcoming Biases and Closing Gaps (OUP, 2018),
10 (“Mevorach, The Future of Cross-Border Insolvency”).

6 See Lucian Bebchuk and Andrew Guzman, “An Economic Analysis of Transnational Bankruptcies” (1992)
42 LJ & Econ 775, 776 and the reference there to examples of such cases.

7 Ronald Davis et al., Micro, Small, and Medium Sized Enterprises Insolvency, A Modular Approach (OUP,
2018) (“Davis et al.”).

8 Ibid., 10–12 (noting that while definitions of MSMEs differ, there is no denying their immense significance to
the global economy as a major source of jobs, economic growth, and dynamism in the economy).

9 Ibid., 13–14.
10 Including as a result of implementing the Directive (EU) 2019/1023 of 20 June 2019 on preventive restructur-

ing frameworks. See, for example, the reform of the Spanish insolvency Law which came into effect on
26 September 2022 (Law 16/2022).

11 See UNCITRAL Legislative Recommendations on Insolvency of Micro- and Small Enterprises (2021), avail-
able at: <https://uncitral.un.org/en/lrimse>; World Bank Principles for Effective Insolvency and Creditor/
Debtor Regimes, 2021, Principles C18-C20, available at: <https://openknowledge.worldbank.org/bitstream/
handle/10986/35506/Principles-for-Effective-Insolvency-and-Creditor-and-Debtor-Regimes.pdf?sequence=1&
isAllowed=y> (“World Bank Principles”).

12 World Bank Principles (above note 12); UNCITRAL Legislative Guide on Insolvency Law, Parts one and two
(2004), Part three (2010), Part four (2019), Part five (2012), available at: <https://uncitral.un.org/en/texts/
insolvency>.

13 These various measures are summarised and references to the Guide are provided in working papers pre-
pared by the UNCITRAL Secretariat as part of the ongoing ATR project undertaken by Working Group V;
see A/CN.9/WG.V/WP.186 Civil asset tracing and recovery tools used in insolvency proceedings (6 February
2023), available via UN Official Documents website at: <https://documents.un.org/prod/ods.nsf/home.xsp>
(search for V2300666.pdf ).

280 SARRA ET AL.

 10991107, 2023, 2, D
ow

nloaded from
 https://onlinelibrary.w

iley.com
/doi/10.1002/iir.1499 by T

est, W
iley O

nline L
ibrary on [05/09/2023]. See the T

erm
s and C

onditions (https://onlinelibrary.w
iley.com

/term
s-and-conditions) on W

iley O
nline L

ibrary for rules of use; O
A

 articles are governed by the applicable C
reative C

om
m

ons L
icense

https://www.uncitral.org/pdf/english/texts/insolven/1997-Model-Law-Insol-2013-Guide-Enactment-e.pdf
https://www.uncitral.org/pdf/english/texts/insolven/1997-Model-Law-Insol-2013-Guide-Enactment-e.pdf
https://uncitral.un.org/en/texts/insolvency/modellaw/mlij
https://uncitral.un.org/en/texts/insolvency/modellaw/mlij
https://uncitral.un.org/en/MLEGI
https://uncitral.un.org/en/MLEGI
https://uncitral.un.org/en/lrimse
https://openknowledge.worldbank.org/bitstream/handle/10986/35506/Principles-for-Effective-Insolvency-and-Creditor-and-Debtor-Regimes.pdf?sequence=1&isAllowed=y
https://openknowledge.worldbank.org/bitstream/handle/10986/35506/Principles-for-Effective-Insolvency-and-Creditor-and-Debtor-Regimes.pdf?sequence=1&isAllowed=y
https://openknowledge.worldbank.org/bitstream/handle/10986/35506/Principles-for-Effective-Insolvency-and-Creditor-and-Debtor-Regimes.pdf?sequence=1&isAllowed=y
https://uncitral.un.org/en/texts/insolvency
https://uncitral.un.org/en/texts/insolvency
https://documents.un.org/prod/ods.nsf/home.xsp%3e


14 Preambles, MLCBI; MLIJ; MLEGI.
15 UNIDROIT, Draft UNIDROIT Principles on Digital Assets and Private Law (January 2023), available at:

<https://www.unidroit.org/work-in-progress/digital-assets-and-private-law/digital-assets-and-private-law-public-
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Financial Services Ltd v Feigelman, [1985] 1 SCR 2, [1985] SCJ 1 (SCC); Christian-Philip v Rajalingam, 2020
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and Sibley & Associates LP v Ross, 2011 ONSC 2951 (Ont SCJ), paragraph 63.

33 Regulation (EU) 655/2014 of the European Parliament and of the Council of 15 May 2014 on establishing a
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District of New York.
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Communications Protocol, available at: <https://files.lbr.cloud/public/2022-12/Communication%20protocol.
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116 Macadem and Karadelis (above note 114).
117 FTX Trading Ltd et al., US Bankruptcy Court for the District of Delaware, Case No 22–11068 (JTD).
118 FTX Trading Ltd et al., US Bankruptcy Court for the District of Delaware, Case No 22–11068 (JTD),
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Review, 9 January 2023). Later, on 19 March 2023, FTX Trading and four other debtors in the Chapter 11 pro-
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application to lift the stay, ordered the Bermudian liquidators and the group's US lawyers to retain a
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146 Ibid., Article 8.
147 Ibid., Articles 21 and 24.

286 SARRA ET AL.

 10991107, 2023, 2, D
ow

nloaded from
 https://onlinelibrary.w

iley.com
/doi/10.1002/iir.1499 by T

est, W
iley O

nline L
ibrary on [05/09/2023]. See the T

erm
s and C

onditions (https://onlinelibrary.w
iley.com

/term
s-and-conditions) on W

iley O
nline L

ibrary for rules of use; O
A

 articles are governed by the applicable C
reative C

om
m

ons L
icense

https://uncitral.un.org/en/assettracing
https://www.gov.uk/government/consultations/implementation-of-two-uncitral-model-laws-on-insolvency
https://www.gov.uk/government/consultations/implementation-of-two-uncitral-model-laws-on-insolvency


148 Ibid., Article 22.
149 See: <https://www.gov.uk/government/consultations/implementation-of-two-uncitral-model-laws-on-insolvency/

implementation-of-two-uncitral-model-laws-on-insolvency-consultation>.
150 See Chapter 5, Republic of Korea Debtor Rehabilitation and Bankruptcy Act 2005 (with effect from

1 April 2006). See also Soogeun Oh, “An Overview of the New Korean Insolvency Law” (2007) 16 Norton
Journal of Bankruptcy Law and Practice 5. Japan too deviated from the MLCBI in significant ways,
including imposing more onerous conditions for recognition: Japanese Law for Recognition and Assis-
tance to Foreign Insolvency Proceedings (with effect from 1 April 2001). See also Kazuhiko Yamamoto,
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proceedings.

152 Idem. See also section 2, South Africa Cross-Border Insolvency Act 42 of 2000.
153 Section 61(2), Companies' Creditors Arrangement Act.
154 See for example, Re Hartford Computer Hardware Inc, 2012 CarswellOnt 2,143, 2012 ONSC 964 (Ont SCJ); In

The Matter of Voyager Digital Ltd, 2022 ONSC 4553 (Ont SCJ); and Re Pelletier, 2021 ABCA 264 (Alta CA).
155 See Mevorach, The Future of Cross-Border Insolvency (above note 6), 66–76 on decision-making biases
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perceived utility is increased less by gains than by averted losses: Daniel Kahneman and Amos Tversky,
“Prospect Theory: An Analysis of Decisions Under Risk” (1979) 47 Econometrica 263, 265–69.

157 Cooperative approaches can be incentivized by interactions between policy makers, regulators, or judges and
the development of mutual trust: Mevorach, The Future of Cross-Border Insolvency (above note 6), 74–75.

158 The status quo bias is another robust “anomaly”affecting choices as experiments have shown that the disad-
vantages of a change loom larger than its advantages. See Daniel Kahneman, Jack Knetch, and Richard
Thaler, “Anomalies: The Endowment Effect, Loss Aversion and Status Quo Bias” (1991) 5(1) J Econ Perspec-
tives 193; William Samuelson and Richard Zechhauser, “Status Quo Bias in Decision Making” (1998) 1 Journal
of Risk and Uncertainty 7. See also Mevorach, The Future of Cross-Border Insolvency (above note 6), 152.

159 Article 20, MLCBI.
160 Ibid., Article 7 refers to the power of the court to “provide additional assistance to a foreign representative

under other laws of this State.”
161 See above notes 106–107 and accompanying text.
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example, Melissa Jacoby and Edward Janger, “Ice Cube Bonds: Allocating the Price of Process in Chapter 11
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163 See, for example, section 158, Canada's Bankruptcy and Insolvency Act, RSC 1985, c B 3, as amended;
§ 521 Debtor's duties, US Bankruptcy Code.

164 See also above Part 4.6.
165 See mainly Article 20, MLCBI; see also Articles 19(1), 20(1), EIR.
166 Such a rule only exists in the EU framework, see Article 7(2) lit. b, c, and f, EIR. In contrast, see Article 20(1),

MLCBI, which reserves the availability, effects, and duration of a stay to local law.
167 See, for example, the insolvency registers in the EU, accessible at: <https://e-justice.europa.eu/246/EN/
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SARRA ET AL. 287

 10991107, 2023, 2, D
ow

nloaded from
 https://onlinelibrary.w

iley.com
/doi/10.1002/iir.1499 by T

est, W
iley O

nline L
ibrary on [05/09/2023]. See the T

erm
s and C

onditions (https://onlinelibrary.w
iley.com

/term
s-and-conditions) on W

iley O
nline L

ibrary for rules of use; O
A

 articles are governed by the applicable C
reative C

om
m

ons L
icense

https://www.gov.uk/government/consultations/implementation-of-two-uncitral-model-laws-on-insolvency/implementation-of-two-uncitral-model-laws-on-insolvency-consultation
https://www.gov.uk/government/consultations/implementation-of-two-uncitral-model-laws-on-insolvency/implementation-of-two-uncitral-model-laws-on-insolvency-consultation
https://e-justice.europa.eu/246/EN/bankruptcy_amp_insolvency_registers__search_for_insolvent_debtors_in_the_eu?init=true
https://e-justice.europa.eu/246/EN/bankruptcy_amp_insolvency_registers__search_for_insolvent_debtors_in_the_eu?init=true


169 See above Part 2.1.2.
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172 The resulting limited deference to foreign law is a concept, which is also enshrined in Articles 21(1) and (3),
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proceedings (§ 343, InsO). See also the ambiguity surrounding the interpretation of the term in Article 6(1),
EIR, highlighted in the CERIL Statement 2021-1 on identifying annex actions under Article 6(1) of the
European Insolvency Regulation 2015, available at: <https://www.ceril.eu/news/ceril-statement-2021-1-on-
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175 See, Articles 6, 21, and 22, MLCBI; Articles 13, 14, and Article X, MLIJ; see also Article 32(2), EIR with refer-
ence to Article 45, EU Judgment Regulation (Regulation (EU) 1215/2012).

176 See, for instance, Article 21(1), EIR.
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