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Abstract 

 
This dissertation offers an interdisciplinary analysis of the emergence of a deportation 

regime in the United States that increasingly targets refugees as subjects of removal. Its aim is to 

investigate how and why some refugees are deported from the United States to places of 

persecution or to places where they have no ties. Despite the fact that it is formally illegal to deport 

refugees, the Untied States government has maintained and strengthened this practice of governing 

noncitizens since the 1980s. By doing so, I illustrate that U.S. refugee deportation policies are a 

historical result of the hegemony of the executive branch over the interpretation of immigration 

policy, combined with a justice system that seldom challenges executive enforcement agencies 

like the Immigration and Customs Enforcement (ICE). I evaluate the roles played by the culture 

of “crimmigration” and the American courts’ judicial compliance with the international refugee 

regime in refugee deportation. I utilize original data from archived government records of the 

federal courts, executive agencies like the Executive Office of Immigration Review (EOIR), Board 

of Immigration Appeals (BIA), and the Congressional committee hearing transcripts. I interpret 

this data using insights from legal studies and political science, with the aim of better 

understanding the treatment of noncitizens in the United States. 
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Prologue 

 

“I mean what is bad? You know […] what’s a bad kid? I grew up thinking that I’m not a 

bad kid at all, even though you run from the police, you get in trouble; get kicked out of school, 

but still, you don’t consider yourself bad because everyone in the neighborhood is the same way, 

you know.” Pleaded Many Uch, a Cambodian American man, a former refugee, and a current legal 

permanent resident (LPR) in Seattle, Washington.1 Many Uch is one of the thousands of refugees 

from Cambodia who came to the United States as a child in his mother’s arms. His mother had 

gone into hiding in a jungle from which they were rescued by the United Nations Peacekeepers 

while fleeing the reign of the Khmer Rouge. Uch’s mother recalled the memory of them making 

it alive out of the jungle, and that his arms were only as thick as her tiny thumb at the time. After 

some troublesome years, Uch and the mother were welcomed into the United States as refugees. 

They resettled in a small suburban town outside of Seattle, at an area the local police describe as 

“gang-infested.” Uch grew up as the “minority of minorities,” alongside his friends, referred to by 

the police as “gang members.”  

The gang members were Uch’s brothers - brotherhood connected through a shared history 

of being foreigners, either as refugees or immigrants. Sure, they fled the police and got into trouble 

on the streets, at home, and at school. But those troubles were their episodes of survival, their way 

of bonding. In 1994, when Uch had turned eighteen, he was caught while driving the “getaway car 

during a robbery.” He served three years in prison. Once out of prison, Uch thought he was done 

 
1  Sentenced Home (David Grabias & Nicole Newnham dir., Independent Lens, PBS 2006), available at 

https://www.pbs.org/independentlens/sentencedhome/film.html. 
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with law enforcement. That was until he was released into the custody of Immigration and 

Naturalization Services (INS), who initiated the process of deportation against him.2  

Uch was one of many refugees in the United States who faced deportation as a result of 

being convicted of an Aggravated Felony listed in INA §237.3 The story of Uch is unique, but it 

is not uniquely his. Many refugee deportees share similar narratives like that of Uch’s; they enter 

the United States as refugees and are resettled in poor neighborhoods where criminal activities are 

considered a viable means of getting by. They get caught, serve time, then are released to the 

custody of immigration enforcement, like Immigration and Customs Enforcement (ICE) or the 

former INS. Then, they are ordered to be removed from the United States which qualifies as an act 

of refoulement. 

 

Figure 1. Refugee Deportation Path (General)4 

 
2  Id.; Deborah Sontag, In a Homeland Far From Home, THE NEW YORK TIMES, Nov. 16, 2003, 

https://www.nytimes.com/2003/11/16/magazine/in-a-homeland-far-from-home.html. 
3 Aliens and Nationality, 8 U.S.C. § 237 (U.S.). 
4 The figure illustrates the general path of refugee deportation. Note that the figure figuratively depicts the processes 

through which refugees are deported and does not imply movement from the northeast corridor of the U.S. to the 

southwest. 
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This dissertation is about the treatment of refugees. Particularly, it is about the American 

immigration policies that deport refugees. It explores the development of a deportation regime that 

targets refugees as subjects of removal. It investigates why and how the United States became to 

be a country that deports refugees, those who we once had pledged to protect. Importantly, it 

unpacks stories told by people like Uch, the victims of refugee deportation. Also, it sheds light on 

the enforcement of deportation, the methods, and the rationale. It explores the roles of different 

actors of refugee deportation at different levels. It analyzes the relationship between the United 

States, and international norms and illustrate how state actors like the courts, federal agencies, and 

legislators create the structure of non-compliance with international norms and laws to make 

refugee deportation possible and continued. What this dissertation is not are: a hypothesis testing 

of why deport refugees or a measurement of what effects it has. Also, it is not a plea nor a blanket 

argument in favor of eliminating the policies of deportation entirely. Rather, this dissertation is a 

historical and structural examination of laws and policies that govern the treatment of particularly 

vulnerable refugees.  

Despite the dramatic insights that this phenomenon offers about how immigration and 

refugee laws in the United States have worked, and how they will continue to work in the future, 

the stories of refugee deportation have fallen through the cracks of time, consequently making only 

a fraction of a significant contribution to the fields of American history, Asian American studies, 

and most importantly, immigration and refugee studies than what it could have. Contribution to 

these fields is precisely what this dissertation achieves. The phenomenon of refugee deportation is 

an anomaly, but it occurs regularly in our immigration system. Its effects are felt by individuals, 

families, and communities. And it happens in courtrooms, neighborhoods, in the United States and 

overseas.  
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The dissertation is divided into two major parts. In Part 1, I situate the issue in the discourse 

of crimmigration and classify it as a case of violation of the nonrefoulement principle. Chapter 1 

focuses on explaining the process by which refugees become deportable by highlighting the key 

administrative procedures of deportation. In Chapter 2, I demonstrate how immigration, refugee, 

and criminal laws have become increasingly fused together through much of the 20th century. 

Seeing the deportation of refugees through the lens of crimmigration reveals that in the eyes of the 

state, the protection offered to refugees is a retractable privilege, not an inalienable right. In 

Chapter 3, I show how federal courts position themselves as accomplices in deporting refugees via 

a process of noncompliance with the international norm of nonrefoulement. This process refers to 

the federal courts’ efforts to evade enforcement of some jus cogens through highly technical 

techniques like invoking hierarchies of law, executive deference, or through a vague interpretation 

of international laws. 

Part 2 builds on the findings of Part 1 through an examination of data from a wide range 

of sources. In Chapter 4, I expand on the examination of judicial compliance by analyzing select 

caselaws generated at immigration courts, specifically the caselaws from the Board of Immigration 

Appeals (BIA). I show that immigration courts enjoy a high degree of autonomy regarding the 

interpretation of immigration and refugee laws, consequently allowing the executive agencies to 

continue to carry out deportation policies without many administrative hurdles or legal challenges. 

Chapter 5 reveals that the legislators of the Refugee Act of 1980 had been aware of many conflicts 

that the nation’s first comprehensive refugee law could have with the existing immigration laws, 

one of those conflicts being the deportation of refugees. This chapter narrates how the authors of 

the law unintentionally silenced the concern over the deportation of refugees, allowing the existing 

immigration laws to dominate the governance of refugees instead of creating a separate body of 



5 

 

laws concerning refugees. Chapter 6, or the final chapter, analyzes the role of foreign policy in the 

deportation of refugees and provides a nuanced discussion of the matter. Specifically, this chapter 

examines two bilateral agreements, which the United States entered into with Vietnam and 

Cambodia to provide a comparative analysis of how foreign policies, as such, neglect and even 

promote deportation of refugees.  

Through this dissertation, I shed light on the phenomenon of deportation of refugees. In 

addition to raising awareness of the issue, I demonstrate how the phenomenon has persisted over 

time in the United States, and what roles different state actors, institutions, and culture played in 

maintaining an immigration nexus that allows deportation of refugees. This dissertation is 

essentially a normative critique on the matter of refugee deportation; I argue that vague and 

expansive statures pertaining to immigration and refugees in the United States has led to unjust 

removal of refugees. However, in this dissertation, I do not suggest eliminating removal of 

refugees entirely nor argue that its existence is wrong. Rather, by problematizing this phenomenon 

as a matter of human rights, I hope that this dissertation can help policymakers to explore creative 

and fair avenues through which they may provide better protection to one of world’s most 

vulnerable populations. 
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Chapter 1 Roads to Deportation 

I. Introduction 

Since 1975, the United States has admitted some 3.5 million refugees.5 Per Section 209 of 

the Refugee Act of 1980, all refugees are to have their immigration status adjusted to Legal 

Permanent Residents (LPR) after one year of continuous residence within the United States, and 

most become eligible to naturalize after five years.6 The authors of Refugee Act of 1980, the 

nation’s first and the most comprehensive refugee policy to date, not only wanted to ensure the 

legal protection of refugees, but also recognize that refugees should become citizens one day. 

Today, their efforts are paying off as refugees naturalize “substantially higher than among other 

immigrants who became eligible for citizenship.”7 This finding certainly speaks to the success of 

Refugee Act of 1980 and is indicative of the fact that many refugees have indeed enjoyed the legal 

protections that stable immigration status and eventual naturalization has brought them.  

Nevertheless, some refugees did not naturalize even when they became eligible for 

naturalization. Whether by choice, ignorance, or neglect, refugees who did not naturalize remained 

as LPRs. LPR, a transitional status, forces them to continue to live as subjects of immigration laws 

and enforcement. All LPRs are subject to deportation – it has been since the very beginning; 

deportation has always been a significant part of the grand scheme of immigration enforcement. 

Today, any noncitizen in the United States may become deportable if convicted of a growing list 

of removable offenses in 8 U.S.C. §1227(a) of the Immigration and Nationality Act (INA). This 

includes LPRs and therefore refugees who did not naturalize.  

 
5 WRAPS, Admissions & Arrivals, Refugee Processing Center, http://www.wrapsnet.org. 
6 Refugee Act of 1980, Pub. L. No. 96–212, § 209, 94 Stat. 102 (U.S. 1980). 
7 Nadwa Mossaad et al., Determinants of Refugee Naturalization in the United States, 115 PROC NATL ACAD SCI U S 

A 9175, 9175 (2018). 
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This chapter explains the deportation regime and narrates the paths through which 

noncitizens, formally referred to as “aliens,” like refugees become deportable. In doing so, this 

chapter pulls primarily from current immigration laws and explains the different types of 

deportation, and how refugees come to face deportation.  

 

II. Mechanics of Removal 

a. Types of Removals 

The concept of deportation could refer to either deportation or exclusion, or both. The 

technical terminology of deportation since 1997 is “removal,” which includes both deportation and 

exclusion. This seemingly confusing concept of removal has a complicated history. In 1996, Illegal 

Immigration Reform and Immigrant Responsibility Act (IIRIRA) passed, which consolidated and 

usurped the functions of deportation and exclusion from the existing deportation legal framework 

and named it removals.8 IIRIRA went into effect in April 1997, amending the INA.9 

 

 
Figure 2. Types of Removals 

 
8 Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104–208, 110 Stat. 3009 (U.S. 

1997). 
9 Immigration and Naturalization Act, Pub. L. No. 82–414, 66 Stat. 163 (U.S. 1952). 

"Deportation"

(Pre-IIRIRA)

"Exclusion"

(Pre-IIRIRA)

"Removal"

(Post-
IIRIRA)
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Refugee deportations, as the term suggests, does not necessarily concern exclusion, but it is a type 

of deportation. Put differently, refugee deportation is a type of removal, but it only concerns a 

specific (deportation, non-exclusion) facet of the grand scheme of removals.  

 An “alien”10 may become removable for various reasons. Among the multiple scenarios 

under which aliens may be removed, some are very specific for deportation, and others for 

exclusion. Generally, exclusion and deportation can be distinguished by the immigration status of 

the subjects in question. Table 1.1 summarizes the non-exhaustive list of stereotypical subjects of 

exclusion and deportation.  

 

Table 1.1 Subjects of Exclusion (Inadmission) v. Deportation 

Exclusion (Inadmissible) Deportation (Deportable) 

- “Illegal Immigrants” or undocumented 

immigrants; 

- Applicants for admission at the border 

(with or without a visa); 

- Applicants for adjustment of status; 

- Parolees 

- Alien crewmen 

- Certain LPRs, conditional residents. 

- Nonimmigrant visa holders within the 

US following lawful admission(s); 

- People admitted as visa waiver 

entrants, including tourists; 

- Visa holders and visa waiver 

overstayers in the US; 

- Refugees. 

  

 

The main theoretical distinction between the two removal types is that deportation typically refers 

to a type of post-entry removal of aliens, and exclusion or inadmission refers to that of aliens at 

the border, or before a formal admission into the United States. The state makes this distinction, 

and it uses similar but different grounds to formulate which removal type is applicable to which 

alien. 

 
10 In this dissertation, I use the terms aliens, noncitizens, foreign nationals, immigrants, and migrants interchangeably. 

However, aliens will be used more frequently when referring to immigration laws and enforcement policies. 
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The typology of removals can be labeled individually by highlighting the different 

administrative procedures associated with each type. In short, administratively, deportation is 

categorized into three types: 1) voluntary return, 2) expedited removal, 3) reinstatement of a final 

order of removal. This typology is salient regarding how the federal government processes 

removals, but not necessarily in the theoretical contexts in which removals are ordered and 

imposed unto aliens. Exclusion is not further divided into administrative categories per se, though 

different documents and files could be used especially in the beginning apprehension phase of the 

removal. Table 1.2 breaks down each type in greater detail and shows which government-issued 

documents are currently used in each type of removal.  

 

Table 1.2 Types of Removal11 

Type Form(s) Issued Subjects Eligible for Appeal/ 

Reentry 

Expedited 

Removal 

I-860 “Notice and 

Order of Expedited 

Removal” 

 

M-444 

“Information 

About Credible 

Fear Interview” 

 

Aliens who 

attempt to enter 

the U.S. through a 

port of entry. 

This removal order is 

final unless a person 

expressed a fear of 

returning to the home 

country or apply for 

asylum. 

 

Reentry is eligible after 

five years. 

Reinstatement 

of Removal 

Form I-871 

“Notice of 

Intent/Decision to 

Reinstate Prior 

Order” 

 

Aliens who have 

been deported or 

removed in the 

past and have 

reentered the U.S. 

without 

permission. 

The reinstatement of 

removal is final unless 

you are appealing the 

initial order of removal. 

 

Reentry is eligible after 

ten years. 

 
11 Table 1.2 was compiled using the USCIS website that lists all forms that the agency uses in processing alien 

removals. U.S. Citizenship and Immigration Services, ALL FORMS, https://www.uscis.gov/forms/all-forms (last 

visited Aug 30, 2022). 
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Administrative 

Removal 

I-851 “Notice of 

Intent to Issue a 

Final 

Administrative 

Deportation 

Order” 

 

Aliens who have 

been convicted of 

an aggravated 

felony. 

Yes, while an alien 

placed in administrative 

removal process may 

challenge it, s/he cannot 

bring the case to an 

immigration court, rather 

only to DHS. 

 

Reentry may be eligible 

in 20 Years to never. 

Regular 

Removal 

I-862 “Notice to 

Appear” 

 

Aliens who may 

have been denied 

immigration 

status based on 

the categories laid 

out in the INA. 

Reentry eligibility will 

depend on the case. 

Deportation I-221 “Order to 

Show Cause” 

 

Aliens whose 

deportation 

proceedings 

began before 

April 1, 1997. 

 

Exclusion I-110 “Notice to 

Applicant for 

Admission, 

Detained for 

Hearing” 

 

I-122 “Notice to 

Applicant for 

Admission 

Detained for 

Hearing” 

 

Aliens whose 

exclusion 

proceedings 

began before 

April 1, 1997.  

 

Voluntary 

Departure 

 

I-210 “Voluntary 

Departure and 

Verification of 

Departure” 

Aliens who have 

been granted 

voluntary 

departure from an 

Immigration 

Judge. 

Contingent on the facts 

of the case, but usually 

aliens ordered voluntary 

departure are not barred 

from reentry at any time, 

so long as the reentry 

method is valid and 

lawful (e.g., visa) 

Voluntary 

Return 

 

No Forms Aliens who 

return on their 

own. 

Contingent on prior 

conviction(s) or other 

charges on 

immigration violations. 
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Note that “deportation” and “exclusion” are explicitly and independently listed in the table. 

Despite having consolidated the two removals through IIRIRA, the federal government still issues 

specific documents to handle case matters which had been active before IIRIRA took place. One 

of many consequences of removal is that the removed aliens are virtually stripped of the possibility 

to reenter the United States. Depending on the type of the order of removal a person removed is 

barred from reentry for a fixed length of times, ranging anywhere between zero days to 

indefinitely.  

 

b. Deportation vs. Exclusion 

The two types of removal had co-existed but were independent of each other prior to 

IIRIRA. The primary difference between the two is concerned with when and how an alien 

becomes removable. Generally, if a migrant becomes removable after having been admitted to the 

United States, then s/he would face deportation. But if s/he becomes removable before having been 

formally admitted to the United States, then the exclusion proceedings will be commenced.  

The concept of “admission” in immigration law can be confusing. INA §101(a)(13) defines 

admission as “the lawful entry of [an] alien into the United States after inspection and authorization 

by an immigration officer.” Any alien who enters the country and is present with an authorization, 

usually in a form of a visa, and after an immigration officer had inspected them are considered 

admitted.12 On the contrary, anyone who may be physically present in the United States. who did 

not go through such processes is never considered having been admitted. In this case, the alien will 

be subjected to exclusion proceedings.  

 
12 Aliens and Nationality, 8 U.S.C. § 1101(a)(13) (U.S.). 
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This understanding of admission or the interpretation of the concept of admission 

underwent some revisions with IIRIRA.13 To be exact, the language of admission was created with 

IIRIRA, replacing “entry”.14 In the pre-IIRIRA era, there was a heavier emphasis on the concept 

of entry than admission. The pre-IIRIRA law considered, more importantly, whether an alien had 

made physical entry into the United States. Thus, the formality of admission at the time of entry 

did not matter as much as it does in the post-IIRIRA times, especially regarding removals. Instead, 

a pre-IIRIRA entry referred to a physical entry into the United States, notwithstanding the legalities 

of how the entry was made. That is, even those who had entered the United States without 

inspection were subject to deportation proceedings. Admission, on the other hand, referred to a 

legal entry of an alien, so the methods and means by which aliens make entry to the United States 

mattered when determining which removal proceeding to apply. Accordingly, those who would 

be denied admission would be considered inadmissible or excludable, and those who were 

admitted or made lawful entry into the United States would be considered deportable.  

Table 1.3 Removal Consequences Per 

Entry/Admission Pre-IIRIRA v. Post-IIRIRA 

 Pre-IIRIRA Post-IIRIRA 

Entry 

(Physical) 

Deportation Exclusion 

(Inadmission) 

Admission 

(Formal) 

Deportation Deportation 

 

Since IIRIRA, the line between deportation and exclusion has become extremely murky, 

as the government no longer explicitly identifies which type of removal it issues; the only way to 

 
13 See, e.g., Laura B. Homan, Not All “Entries” Are Equal – The Law of “Entry” and “Admission” for Purposes of 

the Immigration and Nationality Act, NAT. L. REV. (2012) (questioning the post-IIRIRA application the term 

"admission" as to whether it has the identical meaning as the law's intent); Sarah K. Barr, The Meaning of “Admission” 

and “Admitted” in the Immigration and Nationality Act, 3 IMMIGRATION LAW ADVISOR 21 (2009) (recognizing the 

confusion the terms "admission" and "admitted" has caused since IIRIRA "despite the seemingly clarity of the 

statutory definition"). 
14 Aliens and Nationality, 8 U.S.C. § 1101(a)(13). 
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determine whether removal is deportation as to an exclusion is to either identify which 

administrative processes are involved in that removal case or to examine each case independently. 

This distinction is incredibly important for aliens removed or in the removal proceedings as it may 

determine or jeopardize their chances of re-entry to the United States. 

 

c. Actors of Removal 

Since the Supreme Court ruled in Chae Chan Ping v. United States (1889), also known as 

the “Chinese Exclusion Case,” the federal government has officially established that the power to 

handle immigration-related matters is vested exclusively in the federal government.15 In the ruling 

of this case, the Supreme Court held that the federal government was solely responsible for 

handling issues of immigration. Put simply, the Court reasoned that immigration was a part of 

foreign policy, therefore, in accordance with the Constitution16, immigration ought to be a power 

in the purview of the federal government. Consequently, through Chae Chan Ping, the United 

States established the foundation through which the “plenary power doctrine”17 would apply in 

regulating immigration. Since then, that power has been vested exclusively in the hands of the 

federal government, particularly that of the executive branch.  

Federal courts at different levels have repeatedly reaffirmed the “plenary power doctrine, 

under which the Supreme Court has shown consistent deference to the political branches with 

 
15 The Chinese Exclusion Case, 130 US 581 (U.S. Supreme Court 1886). 
16 Specifically, there are four ways through which the federal government derives its authority to regulate immigration. 

First, Article I, Sec. 8, Cl. 3 grants Congress the power to “regulate Commerce with foreign Nations;” Article I, Sec. 

8, Cl. 4 grants Congress the power to establish a uniform rule of naturalization; Article I, Sec. 8, Cl. 11 the War Power 

clause; and Article I, Sec. 9, Cl. 1 the Migration and Importation clause. 
17 The plenary power authorizes the federal government a complete and absolute power to take action on particular 

issues with no limitations as such matters are inherently linked with the sovereignty of the nation. The plenary power 

doctrine was justified in Chae Chan Ping on the rationale that the Constitution provides the federal government, 

specifically Congress and the executive branch, with primacy over foreign policy and national security. The 

assumption that immigration is a matter of national security, the Court ruled to subject immigration laws and 

regulations to only deferential review, hence insulating immigration law and policies from judicial review. 
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respect to regulation of immigration in general and the entry of non-citizens.” Accordingly, the 

federal agencies are the only government actors that may officially police immigration. All 

removals, after Chae Chan Ping, are commenced through the Immigration and Customs 

Enforcement (ICE) or the Customs and Border Patrol (CBP). CBP removals are mostly exterior 

removal of aliens at borders, whereas ICE removals are mostly interior removals happening inside 

the borders of the United States. 

 
Table 1.4 Components and Removal Types by ICE and CBP 2010-202018 

 
Figure 1.4 shows the approximate figures of apprehension and removals by both the ICE and CBP 

between 2010-2020. On average, the CBP has shown to have made more apprehensions, whereas 

ICE has removed more aliens.  

 

Both the ICE and CBP are federal agencies under the Department of Homeland Security 

(DHS). DHS was established in 2003 by combining 22 different departments and agencies.19 This 

merger is known to have been the “single-largest government reorganization since the creation of 

the Department of Defense.”20 One of the agencies that were newly created to take over the tasks 

 
18  ALAN MOSKOWITZ & JAMES LEE, IMMIGRATION ENFORCEMENT ACTIONS: 2020 (2022), 

https://www.dhs.gov/sites/default/files/2022-02/22_0131_plcy_immigration_enforcement_actions_fy2020.pdf. 
19 See Appendix 2 for a detailed organization chart of DHS. 
20 U.S. Immigration and Customs Enforcement, History (2019), https://www.ice.gov/history. 
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of the then existing immigration agency, the Immigration and Naturalization Services (INS), was 

ICE. Both CBP and ICE were authorized to police internal and international points of entry, and 

to enforce immigration laws, including removals. DHS’s authority over matters relating to 

immigration is identified in INA §103.  

Since its inception, and especially in recent years, ICE and CBP have increased their 

number of agents to become the largest military-grade armed federal law-enforcement agency in 

the country. In fact, together both agencies boast over 80,000 employees, 60,000 and 20,000 

respectively, many of whom are field agents. Often, a removal process begins with either the ICE 

or CBP.21 The next section will elaborate in detail what the ICE and CBP do throughout removal 

processes. The ICE and CBP sometimes partner with local/state law enforcement in efforts to 

identify potentially removable aliens through programs like the “287(g) Program”.22 Localized 

immigration enforcements had experienced a periodic surge in the early 2000s, but such practices 

faded as the federal government not only expanded its enforcement capacity but also successfully 

challenged the constitutionality of so-called “immigration federalism.”23 

 Besides ICE, CBP, and DHS, there are other actors of removal. They are primarily housed 

under the executive branch, specifically the Department of Justice (DOJ). Under DOJ is the 

Executive Office of Immigration Review (EOIR), which houses the Board of Immigration Appeals 

(BIA), the Office of the Chief Immigration Judge (OCIJ), and the Office of the Chief 

 
21 ELIZABETH F. COHEN, ILLEGAL: HOW AMERICA’S LAWLESS IMMIGRATION REGIME THREATENS US ALL 18–20 

(2019). 
22  See, e.g., U.S. Immigration and Customs Enforcement, Delegation of Immigration Authority Section 287(g) 

Immigration and Nationality Act, https://www.ice.gov/287g; The 287(g) Program: An Overview, AMERICAN 

IMMIGRATION COUNCIL (American Immigration Council), Nov. 29, 2012. 
23 See, e.g., PRATHEEPAN GULASEKARAM, THE NEW IMMIGRATION FEDERALISM (2015); Pratheepan Gulasekaram & 

Karthick Ramakrishnan, Immigration Federalism: A Reappraisal, 88 NYU L. REV. 2074 (2013); Cristina Rodriguez, 

Enforcement, Integration, and the Future of Immigration Federalism, 5 JOURNAL ON MIGRATION AND HUMAN 

SECURITY 509 (SAGE Publications Inc 2017). 



16 

 

Administrative Hearing Office (OCAHO).24 Although EOIR is not a court under Article I or III of 

the Constitution, it is de facto the “immigration court system.” Established in 1983 as part of the 

DOJ restructuring effort, EOIR absorbed the immigration court functions from INS and BIA. The 

OCAHO was established by the Immigration Reform and Control Act of 1986 (IRCA), and its 

primary functions are to police the employment of unauthorized noncitizens.25 The OCAHO does 

not play a direct or substantive role in regard to the removal of noncitizens as EOIR and BIA. The 

OCIJ oversees more than 63 immigration courts and 400 immigration judges across the United 

States. 

 Given the unique structure, both the EOIR and BIA are “entirely dependent on the 

[Attorney General (AG)] and independent from some, but not all, of the immigration prosecutorial 

and investigative functions.” Together, they serve “quasi-judicial functions within a single 

organization,” and its agents, including immigration judges and delegates of the BIA, represent 

the AG.26 Immigration Judges (IJ) are often attorneys who are employed by the AG’s office, and 

henceforth they are not administrative law judges nor judges in state or federal courts.27 Instead, 

they are federal employees who had been admitted to the bar anywhere in the United States. Unlike 

the judicial branch and its judges, IJ’s authorities do not stem from Article III of the Constitution.28 

The prominence of IJs as “judges” in “immigration court” speaks to the fact that the executive 

branch really does control all aspects of immigration, including legislating, executing, and 

 
24 U.S. Department of Justice, Executive Office for Immigration Review (Mar. 2, 2014), https://www.justice.gov/eoir; 

U.S. Department of Justice, Board of Immigration Appeals (Jan. 13, 2015), https://www.justice.gov/eoir/board-of-

immigration-appeals; U.S. Department of Justice, Office of the Chief Immigration Judge (Jan. 13, 2015), 

https://www.justice.gov/eoir/office-of-the-chief-immigration-judge; U.S. Department of Justice, Office of the Chief 

Administrative Hearing Officer (Jan. 13, 2015), https://www.justice.gov/eoir/office-of-the-chief-administrative-

hearing-officer-decisions. 
25 Immigration Reform and Control Act of 1986, Pub. L. No. 99–603, 100 Stat. 3359 (U.S. 1986). 
26 Aliens and Nationality, 8 CFR § 1001.1(l) (U.S.). 
27 Id. sec. 1003.10. 
28  TRAC, Judicial Oversight v. Judicial Independence, Transactional Records Access Clearinghouse (TRAC), 

https://trac.syr.edu/immigration/reports/194/include/side_4.html. 
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adjudicating, which appears to circumvent the authorities solely vested in other branches of the 

government. This solidifies the federal government, particularly the executive branch’s plenary 

power.  

 BIA is governed not only by the law and Code of Federal Regulations (CFR) but also by 

the decisions made by the AG. Consequently, every decision made by the board is subject to the 

AG’s review, although today, the review process is delegated to the AG’s representatives within 

BIA. Being the only appellate body within the immigration court system, the board has the 

authority to issue binding decisions by a single member who may exercise her/his power to issue 

“affirmance without opinion” or “summary dismissal.”29 Under such circumstances, decisions 

made by a board member are not required to provide any justification or reasoning, which is often 

the case.30 Only some select cases may be assigned for further review. 

  Put simply, the executive branch alone houses both the immigration police and the court. 

Most immigration cases are resolved or retired at the immigration court level, but on rare 

occasions, they do make it to the federal courts. For an immigration case to advance to the federal 

court level, it must have had been appealed at BIA and must result in a decision that is unfavorable 

to the alien. Only then, an immigration case may be appealed at the U.S. Courts of Appeals.  

Cases that are appealed at the federal courts change in their nature. The degree to which 

they change vary, but once a case is appealed at a federal Circuit Court, then the merit of the case 

is no longer whether an alien is deportable or not, rather, it is often the case that questions whether 

the case was handled within the scope of the Constitution. IIRIRA and the REAL ID Act of 2005 

made amendments to the INA, which narrowed the federal courts’ jurisdiction over immigration 

 
29 Aliens and Nationality, 8 CFR §§ 1003.1(a)(1), (d)(1), (d)(1)(i), (h). 
30 Id. secs. 1003.1(d)(2), (e)(4). 
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matters.31 In particular, IIRIRA essentially stripped the federal courts of many jurisdictions by 

replacing Section 106 of the INA with Section 242, which in 1961 established that the Circuit 

Courts have jurisdiction over judicial review of final orders of deportation and habeas corpus 

reviews. Consequently, the only jurisdiction the federal courts have explicitly is “using a writ of 

habeas corpus for persons ‘in custody in violation of the Constitution’ [… per] the Suspension 

Clause of Article I.”32 

Generally, the Circuit Courts could review asylum denials, but not the discretionary 

decisions made by the IJ or the members of BIA.33 The INA dictates the scope and standard for 

judicial review of appealed immigration cases; in all cases, it limits the authority of the Circuit 

Courts so that they are unable to reverse a determination made by the IJs or BIA, unless in 

extraordinary circumstances.34 Consequently, immigration cases often tried at federal courts are 

either those that challenge a denial of an application to naturalization, unlawful confinement of 

aliens, or denial of asylum cases.35 Popular immigration case types that are barred from judicial 

review at the federal courts level are: 

1) Discretionary determinations made by an immigration judge or immigration officers; 

2) Eligibility for asylum; 

3) Expedited removal cases; and 

4) Criminal alien removal cases that challenge the factual findings of the criminal offense. 

 

 
31 See, e.g.,  Jill E. Family, Stripping Judicial Review During Immigration Reform: The Certificate of Reviewability, 

8 NEV. L. J. 499, 503 (2008); KEVIN R. JOHNSON ET AL., UNDERSTANDING IMMIGRATION LAW, THIRD EDITION 

(9781531016135). AUTHORS: KEVIN R. JOHNSON, RAQUEL ALDANA, BILL ONG HING, LETICIA M. SAUCEDO, ENID 

TRUCIOS-HAYNES. CAROLINA ACADEMIC PRESS 190 (3d ed. 2019). 
32 JOHNSON ET AL., supra note 27, at 190. 
33 Aliens and Nationality, 8 CFR §§ 1225(a)(2), (b), (d). 
34 Id. sec. (b)(4). 
35 Anna O. Law, The Ninth Circuit’s Internal Adjudicative Procedures and Their Effect on Pro Se and Asylum Appeals, 

25 GEO. IMMIGR. L.J. 647 (2010–2011); ANNA O. LAW, THE IMMIGRATION BATTLE IN AMERICAN COURTS (2013). 
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The Circuit Courts, and ultimately the Supreme Court, are the courts of last resort for 

immigration cases if they even make it that far.36 Note that the Circuit Courts only select cases 

which they deem to be compelling enough, and the Supreme Court only reviews cases by 

certification.37 The extent to which the federal courts play a role in deportation cases, specifically 

that of refugees, is blurred but not entirely negligible – this will be addressed in the forthcoming 

chapters.  

 Another major actor in the process of removal is the Department of State (DOS). This 

department is seldom highlighted as a critical player in the removal proceedings. However, as the 

formal negotiator that represents the United States, DOS facilitates in making arrangements with 

the countries to which the aliens will be removed. Through its consular offices or embassies, DOS 

negotiates the terms and conditions of removal, like arranging travel documents for the alien being 

removed at the request of DHS. The terms and conditions of removals are often already negotiated 

for many countries, insofar as the receiving country has entered into some form of extradition or 

repatriation agreement with the United States or via international/multilateral treaties. 38  The 

receiving countries are complicit in the removal processes insofar as they agree to take back an 

alien who is being removed from the United States. 

 

d. Removal Processes 

The removal process may vary depending on which type of removal an alien is facing. 

However, typically, there are four processes to deportation: 

 
36 Aliens and Nationality, 8 CFR § 1225(d)(1). 
37 Judiciary and Judicial Procedure, 28 U.S.C. § 1254 (U.S.). 
38  See, e.g., U.S. Department of State, Treaties in Force, United States Department of State, 

https://www.state.gov/treaties-in-force/; id. at 485 ("Agreement on the acceptance of the return of Vietnamese citizens 

with annexes). 
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1. ICE or CBP identifies potentially removable persons; 

2. DHS reviews and approves ICE and CBP allegation, and formally begin a removal 

proceeding; 

a. Or ICE or CBP issues an Expedited Removal order. 

3. For non-2(a) cases, the immigration court system decides whether the alleged alien is 

legally removable; and 

4. ICE or CBP determines where a person can be physically removed. 

 

Note that not all removal cases must involve the four processes. That is, an alien may be removed 

via “expedited removal,” in which case, it is not channeled to the immigration court system. Also, 

the four steps which will be described here will refer to “deportation-removal”. Henceforth, it will 

not address how aliens are removed at the border by CBP. 

Removals usually begin with ICE identifying an individual who is believes to be 

removable. As one of the two immigration police arm of the federal government, ICE has been 

authorized to stop and arrest aliens in any public space within the territories of the United States, 

where they can operate. These include courthouses, schools, transportation hubs, traffic stops, and 

even homes and workplaces of aliens. These arrests do not necessarily have to be made by the ICE 

officers. Rather, local law enforcement who has entered into a 287(g) agreement39 with ICE may 

share not only the information of aliens suspected of having violated immigration law but also 

transfer custody of aliens directly to ICE. 

 
39 Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104–208, § 287(g), 110 Stat. 

3009 (U.S. 1997); Aliens and Nationality, 8 U.S.C. § 287(g) (U.S.); U.S. Immigration and Customs Enforcement, 

supra note 18. 
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Despite ICE and CBP being the actual agencies that carry out the acts of removals, should 

DHS, a department to which both agencies belong, choose not to remove an alien, then it may 

decide to defer further action. DHS may transfer removal cases from one of its agencies to another, 

thereby creating opportunities for administrative deferred action. “Deferred Action” refers to when 

DHS chooses not to continue with the removal proceeding, as doing so is not considered the 

agency’s priority. The Consideration of Deferred Action for Childhood Arrivals40 (DACA) is an 

example of the many deferred actions of DHS. In practice, DHS’s authority to invoke deferred 

action can be severely blocked, sometimes countered by political measures. For instance, in 2017, 

President Donald Trump announced to terminate DACA.41 Despite a series of lawsuits to block 

Trump’s plans to end DACA, the constitutionality of DACA is being discussed in the Supreme 

Court, with alleged news that the outcome will unlikely benefit DACA recipients.42  

When ICE decides that an alien is removable, and it is DHS prioritizes such removal, then 

one of three things may happen. First, ICE may begin a removal process in immigration court by 

sending an alleged alien a “Notice to Appear” (NTA).43 The second option is to issue an “expedited 

removal,” which circumvents judicial due process entirely and removes an alien as quickly as 

possible. This kind of removal happens more at the border where CBP turns away border crossers 

 
40 U.S. Citizenship and Immigration Services, Consideration of Deferred Action for Childhood Arrivals (DACA), 

USCIS (Feb. 14, 2018), https://www.uscis.gov/archive/consideration-deferred-action-childhood-arrivals-daca. 
41  US Reacts to Trump’s Move to Scrap the DACA Programme, AL JAZEERA, Sept. 6, 2017, 

https://www.aljazeera.com/news/2017/09/reacts-trump-move-scrap-daca-programme-170905201759665.html. 
42  Nicole Narea, The Battle over DACA Comes to the Supreme Court, VOX, Nov. 11, 2019, 

https://www.vox.com/policy-and-politics/2019/11/11/20943523/daca-supreme-court-trump-dreamers-immigration; 

Suzanne Gamboa, What Happens to DACA Holders If Supreme Court Allows Trump to End the Program?, NBC 

NEWS, Nov. 16, 2019, https://www.nbcnews.com/news/latino/what-happens-daca-holders-if-supreme-court-allows-

trump-end-n1081891; Donald Gilliland, Removal of DACA Recipients Has Begun: It Didn’t Take a Crystal Ball to 

See DACA Would Not End Well, THEHILL, Dec. 29, 2019, https://thehill.com/opinion/immigration/476151-removal-

of-daca-recipients-has-begun-it-didnt-take-a-crystal-ball-to-see; Department of Homeland Security v. Regents of the 

University of California, SCOTUSblog, https://www.scotusblog.com/case-files/cases/department-of-homeland-

security-v-regents-of-the-university-of-california/. 
43  Executive Office for Immigration Review, DHS Notice to Appear Form I-862 (Jan. 13, 2015), 

https://www.justice.gov/eoir/dhs-notice-appear-form-i-862. 
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or individuals who do not have the right papers to enter the United States and do not file for legal 

protection. The final option is to reinstate a prior order of removal. This option is often enforced 

on people who have re-entered the United States after an order of removal has already been issued 

against them, and before their reentry ban has expired. Administratively, DHS simply reinstates 

the original order of removal. 

There exists another option: “voluntary return.” However, this option is not one that the 

federal agencies order to a removable alien; rather, it is a decision made by the potentially 

removable aliens to voluntarily exit the United States before the removal orders are commenced 

against them. This circumvention of official order(s) of removal may have some benefits for the 

self-removing alien, for they may stay “under the radar” of immigration enforcement, which 

ultimately could make returning to the United States marginally easier. Voluntary return ought not 

to be confused with “voluntary departure,” which is a type of removal order granted by the 

immigration judge that either waives a bar to reentry in portions or in its entirety. Of course, 

voluntary return is not an option for those whose removal orders are already issued, or to anyone 

who has an outstanding removal order against that could be reinstated.  

For potentially removable aliens who have not been removed through expedited removal, 

they may contest their case before an IJ. Because the immigration court system is not part of the 

judicial branch, rather it is a network of executive agencies, mainly under the DOJ, immigration 

hearings appear similar to criminal hearings but are substantively different. Generally, there are 

two parts to an immigration hearing. First, there is the “pre-trial,” more commonly known as the 

“master calendar hearings (MCH).” MCHs are administered through EOIR, and typically, IJs must 

decide on three things44: was the NTA issued probable? Was the NTA issued in a proper manner? 

 
44  Executive Office for Immigration Review, Fact Sheet—Observing Immigration Court Hearings (Feb. 2017), 

https://www.justice.gov/eoir/observing-immigration-court-hearings; Aliens and Nationality, 8 CFR § 1240.8(c) (U.S.). 
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Is there a potential for relief from removal or other status adjustments? Typically, MCHs do not 

last more than twenty minutes, and IJs make decisions on multiple cases simultaneously. MCHs 

are where IJs would also set a date for the second hearing called the “individual merits hearing.” 

At the merits hearing, potentially removable aliens are granted an opportunity to make the 

case that they should be allowed to stay in the United States, either through relief from removal or 

through adjustment of status. The burden of proof, in this case, is on the aliens themselves to prove 

that they are eligible for such reliefs.45 During these hearings, DHS takes on the role of the 

prosecution, representing the state, and the alien is the defendant. Depending on the outcomes of 

this case, aliens at the hearings could appeal to BIA, be removed, or be granted status or relief to 

remain in the United States.  

The final step is the removal itself. Contingent on the findings of the court, ICE must decide 

whether it can remove the person in question to a country other than the United States. Because 

removing an individual from the United States must be coordinated and arranged with the country 

to which the individual is being removed, DHS must determine the destination country. DHS could 

find that it cannot physically remove an alien to a specific country for several reasons. For instance, 

the person in question may not obtain proper travel documents or be denied entry to that country. 

In such cases, ICE could detain that alien for up to 180 days and arrange removal to a different 

country, or conditionally release the alien with the option of granting them work authorization. 

 

III. Grounds for Removals 

The grounds of deportability and inadmissibility are contained in INA §237(a) and §212(a), 

respectively.46 Since IIRIRA, and the consolidation of the two into a broader category of removals, 

 
45 Aliens and Nationality, 8 CFR § 1240.8(c). 
46 Aliens and Nationality, 8 U.S.C. §§ 237(a); 212(a) (U.S.). 



24 

 

the grounds of deportability and inadmissibility have become noticeably similar. Nevertheless, due 

to the different calculations of admission and entry, they remain distinct in key areas. Appendix 1 

addresses both grounds of removal by each type. The categorization scheme in Appendix 1 is not 

the official way in which the grounds of removal are categorized in the INA. In fact, there are 

multiple ways in which the grounds of removal can be categorized based on INA’s ten general 

grounds of inadmissibility and six major grounds of deportability. 

 

a. Grounds of Deportability 

Most of the refugees who have been deported or are on deportation proceedings are ordered 

removed on the grounds of deportability because they would have had been lawfully admitted. 

Grounds of deportability can be divided into six categories, which are: 1) criminal grounds; 2) 

national security grounds; 3) immigration control grounds; 4) public charge grounds; 5) 

registration grounds; and 6) other miscellaneous grounds. 

 Criminal grounds make up the largest share of the grounds of deportability, and since 

IIRIRA, the list of what constitutes criminal grounds has grown significantly as part of the 

phenomenon of “crimmigration.”47 Crimmigration refers to the fusing of criminal and immigration 

law. Its effects are disproportionately detrimental to noncitizens subjected to immigration laws 

than it is to citizens because the standards by which criminality of an offense is defined for the 

purpose of immigration enforcement is far looser than what it would be for the purpose of 

enforcement of criminal law alone. And as addressed in the previous section, consequences of 

conviction of a removable offense for noncitizens would necessarily amount to deportation. The 

development of crimmigration is significant in explaining the processes of development of the 

 
47 Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 56 AM. U. L. REV. 367 (2006); 

CÉSAR CUAUHTÉMOC GARCÍA HERNÁ NDEZ, CRIMMIGRATION LAW (2017). 
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current deportation regime, especially as it pertains to the deportation of refugees. Crimmigration 

will be discussed in greater detail in Chapter 2. 

 Contained in §237(a)(1) and (2) of the INA, the criminal grounds of deportation include 

conviction of a crime of moral turpitude, aggravated felony, controlled substance violation, high-

speed flight from immigration checkpoints, firearm violation, and violation of the Selective Service 

Act. According to Transactional Records Access Clearinghouse (TRAC), a little over 50 percent 

of over four million cases of deportation commenced by the ICE between 2012-2016 had been 

removals based on criminal grounds.48 Removal on criminal grounds applies only after a final 

conviction. Therefore, a noncitizen cannot technically be removed on criminal grounds while a 

conviction for criminal conduct is pending. For inadmission, a conviction does not necessarily 

have to be present, and mere admission of a crime by a noncitizen may render him/her vulnerable 

to exclusion at the border. 

 Some security grounds overlap with criminal grounds, like espionage. As the title of this 

ground suggests, much of what this type of ground covers is related to national security. According 

to §237(a)(4)(A), (B), (C), and (D) of the INA, noncitizens who violate the espionage laws of the 

United States, or are a threat to the national security via engaging in terrorism activities are subject 

to removal. Interestingly, anyone who has a history of having ordered, assisted, or even incited 

persecution of anyone is also deemed to be a threat to the national security, therefore, s/he may be 

removed.  

 Immigration control grounds are in INA §237(a)(1)(A), (B), (C), (D), and (G). Noncitizens 

might become deportable on this type of grounds if s/he were already inadmissible when they 

entered the United States, or when they had adjusted their status. Anyone who violates the 

 
48  TRAC, Historical Data: Immigration and Customs Enforcement Removals, Transactional Records Access 

Clearinghouse (TRAC), https://trac.syr.edu/phptools/immigration/removehistory/. 
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conditions of their admission also becomes deportable on this ground. That includes persons who 

knowingly encourages or aids and abets other noncitizens to enter the United States unlawfully or 

anyone who commits a marriage fraud for immigration benefits.  

 Public charge ground is both a ground of deportability and inadmissibility, although the 

calculation of who and what constitutes public charge differ. For deportation purposes, INA 

§237(a)(5) explicitly mentions that noncitizens who apply for certain government benefits within 

five years of admission are deportable unless the alleged noncitizen can show that the need for 

such benefits occurs after admission. The public charge rule for deportation purposes has received 

some spotlight under President Donald Trump’s administration49 and it underwent some changes 

– mainly an expansion of deportation on this ground. However, those who arrived as refugees are 

exempt from being considered public charge; that is until they are readmitted as a non-refugee and 

subsequently have their immigration status adjusted to LPRs. Per the text of §237(a)(5), the public 

charge rule applies to “any alien, […] within five years after the date of entry”. Hence, unless 

otherwise noted, LPRs who are defined in the INA as aliens, are subject to deportation if they 

become public charge. However, in practice, there is no known public charge test to evaluate 

deportability of LPRs. Put together, while technically refugees may become subject to removal 

after adjusting their immigration status, they are often exempt from being targeted as removal 

subjects based on the public charge ground of removal.  

Under INA §265, all noncitizens who are in the United States for more than 30 days, 

including LPRs, are required to report any changes in their whereabouts to immigration authorities 

within ten days of the change. INA §237(a)(3)(A) makes the failure to do so a deportable offense. 

 
49 U.S. Department of Homeland Security, INADMISSIBILITY ON PUBLIC CHARGE GROUNDS; IMPLEMENTATION OF 

VACATUR FEDERAL REGISTER (2021), https://www.federalregister.gov/documents/2021/03/15/2021-

05357/inadmissibility-on-public-charge-grounds-implementation-of-vacatur (last visited Apr 16, 2022). 
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That is, if a noncitizen fails to report to the immigration authorities, within ten days of a new 

address, then s/he can become deportable. Archives from TRAC show statistics that this provision 

has rarely been enforced since it was created in 1952.50 In between 2002 and 2011, this provision 

was used only 0.13 percent of the total removal cases. Notwithstanding the miniscule statistics, 

this provision exists and is readily available should it be invoked to remove a noncitizen. 

Other grounds of deportability which do not fit nicely in this categorization include those 

who are convicted of domestic violence, stalking, child abuse, neglect, or abandonment. It also 

contains noncitizens who knowingly or recklessly file or assist in filing of application for 

immigration benefits. Noncitizens who falsely claim citizenship or votes also become subjects of 

deportation.  

 

IV. Removal of Refugees 

In most instances, the removal of refugees rests on the grounds of deportability, mostly 

criminal grounds. Some cases are expedited removals, which strips deportees of chances to appeal 

for their cases in either immigration court or the federal courts. Recent reports of refugee removals 

support the assertion that the refugee removal proceedings begin with a criminal conviction(s).51  

 
50  Transactional Records Access Clearinghouse, CHARGES ASSERTED IN DEPORTATION PROCEEDINGS IN THE 

IMMIGRATION COURTS: FY 2002 - FY 2011 (THROUGH JULY 26, 2011) (2011), 

https://trac.syr.edu/immigration/reports/260/include/detailchg.html (last visited Sep 4, 2022). 
51 See, e.g., Kimberly Yam, ICE Deported 25 Cambodian Immigrants, Most of Whom Arrived in the U.S. as Refugees, 

NBC NEWS, Jan. 17, 2020, https://www.nbcnews.com/news/asian-america/ice-deported-25-cambodian-immigrants-

most-whom-arrived-u-s-n1117906; Kimberly Yam, ICE Deported Yet Another Group Of Cambodian Immigrants, 

HUFFPOST, 500, https://www.huffpost.com/entry/ice-deported-cambodian-

immigrants_n_5c12d610e4b0f60cfa2785cd; Kimberly Yam, Asian Caucus: End Deportations Of Southeast Asians 

Who Came To U.S. As Refugees, HUFFPOST, 500, https://www.huffpost.com/entry/asian-caucus-demands-end-of-

deportation-of-southeast-asians-who-came-to-us-as-refugees_n_5c1bd09ee4b05c88b6f61769; Julianne Hing, The 

Fight to Stop One Man’s Deportation, THE NATION, May 15, 2018; All Things Considered: 40 Years After The 

Vietnam War, Some Refugees Face Deportation Under Trump (radio broadcast, Shannon Dooling dir., National Public 

Radio (NPR) Mar. 4, 2019), available at https://www.npr.org/2019/03/04/699177071/40-years-after-the-vietnam-

war-some-refugees-face-deportation-under-trump; Charles Dunst, The Trump Administration Just Quietly Deported 

25 Cambodian Immigrants, WASHINGTON MONTHLY, Jan. 15, 2020; Charles Dunst, Cambodian Deportees Return to 

a “Home” They’ve Never Known, THE ATLANTIC, Jan. 16, 2019; Sophie Murguia, As ICE Deports More Cambodian 
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The simplicity of the process ought not to misrepresent the complexities involved in the 

process. Also, the assertion that most refugee deportees are removed on criminal grounds, or that 

refugees are deported because they commit a crime, should not necessarily lead to a narrative that 

the current deportation regime is functioning in the ways in which it was intended – to remove 

criminal aliens. Here is why. 

Having laid out the grounds of removal, particularly the criminal grounds of deportability, 

it is easy, almost natural, to question the problematization of deportation of criminal aliens, 

regardless of their refugee status. After all, by law, criminal aliens are to be removed, and such 

removal practice has been the standard for centuries. But consider the following: 1) refugee 

deportees already serve time for the crimes they had committed; 2) deporting them would 

constitute de facto second punishment for them; 3) refugees get deported to countries they fled due 

to the well-founded fear of persecution, or 4) refugees get deported to countries where they had 

never set foot; 5) refugees of some ethnic background are deported disproportionately more than 

others; and 6) deporting refugees, in some instances, may be in violation of the nonrefoulement 

principle, henceforth violating both international and domestic laws.  

 
Refugees, Some Find Hope in Pardons, PACIFIC STANDARD, May 15, 2019, https://psmag.com/social-justice/as-ice-

deports-more-cambodian-refugees-some-find-hope-in-pardons; Jonathan W. Rosen, Deported to Their Parents’ 

Homeland, Cambodian Americans Start Anew, FOREIGN POLICY, Aug. 14, 2019, 

https://foreignpolicy.com/2019/08/14/deported-to-their-parents-homeland-cambodian-americans-start-anew/; 

Miriam Aukerman, We Deported Him to a Land He’d Never Seen, and Now He’s Dead, THE NEW YORK TIMES, Sept. 

6, 2019, https://www.nytimes.com/2019/09/06/opinion/refugee-deportation.html; Natalia Gurevich, Oakland 

Protesters Rally at State Capitol against Deportation of Cambodian Refugees, OAKLAND NORTH, Nov. 6, 2019, 

https://oaklandnorth.net/2019/11/06/ceri-protesters-rally-in-state-capitol-against-deportation-of-community-

members/; Khuon Narim, Rise in Cambodians Facing Deportation from US, KHMER TIMES, Dec. 16, 2018, 

https://www.khmertimeskh.com/560058/rise-in-cambodians-facing-deportation-from-us/; Khuon Narim, 

Government Seeks to Reunite Deportees with Their US Families, KHMER TIMES, Oct. 24, 2019, 

https://www.khmertimeskh.com/654442/government-seeks-to-reunite-deportees-with-their-us-families/; Kimmy 

Yan, Advocates Rally around Former Cambodian Refugee Who Faces Deportation, NBC NEWS, Nov. 1, 2019, 

https://www.nbcnews.com/news/asian-america/advocates-rally-around-former-cambodian-refugee-who-faces-

deportation-n1075426?fbclid=IwAR1UNKig6WiEeWKaLys96-Tq6czXlTwpyfPC8FI2xZ3M2E_KHdk_tbj9x-s; 

Olivia Fields, I Did My 25 Years. Now I’m Fighting Another Sentence—Deportation, THE MARSHALL PROJECT, Dec. 

13, 2019. 
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The courts do not recognize removal as a criminal punishment, but they have 

acknowledged the severe consequences of removals, which “may result […] in loss of both 

property and life; or all that makes life worth living.”52 Notwithstanding the courts’ hypocritical 

stance on seeing deportation as a non-punitive measure, deportation has always been regarded as 

a form of punishment by the public and the scholarship, often pointing to the unique statutory 

framework of deportation that is punitive in the application.53 For instance, Navasky had argued 

that the courts acknowledge “banishment [as] indeed punishment[,]” and deportation as a form of 

punishment ought to be recognized as such. Similarly, Chin argues that deportation is, at the very 

least, a “quasi punishment, which sometimes mitigates other punishments or affects charging 

decisions if deportation or the overall package of sanctions would be too harsh.”  

So then why have the government not considered the abovementioned factors in assessing 

its role in deporting refugees? How has the United States been able to justify the deportations, 

especially that of refugees? The following chapters address these perplexing puzzles, first by 

assessing the institutional development of the federal agencies that criminalized immigration laws 

and policies to create the “crimmigration” region.  Then I assess the role of the courts that was 

designed to hold the federal agencies in checks, followed by empirical evidence unearthed from 

the archives of government records to show how virtually every branch of the government allowed 

and watched the executive branch deport refugees. 

  

 
52 Ng Fung Ho v. White, 259 US 276 (U.S. Supreme Court 1922). 
53 See, e.g., Robert Pauw, A NEW LOOK AT DEPORTATION AS PUNISHMENT: WHY AT LEAST SOME OF THE 

CONSTITUTION’S CRIMINAL PROCEDURE PROTECTIONS MUST APPLY, 52 ADMIN. L. REV. 305 (in JSTOR, 

American Bar Association 2000); Peter L. Markowitz, Deportation is Different, 13 U. PENN. J. CON. L. 1299 (2011); 

Gabriel J. Chin, Illegal Entry as Crime, Deportation as Punishment: Immigration Status and the Criminal Process, 

58 UCLA L. REV. 1417 (2011); Victor S. Navasky, Deportation as Punishment, 27 U. KAN. CITY L. REV. 213 (1958–

1959); Torrie Hester, “Protection, Not Punishment”: Legislative and Judicial Formation of U.S. Deportation Policy, 

1882–1904, 30 JOURNAL OF AMERICAN ETHNIC HISTORY 11 (in JSTOR, [University of Illinois Press, Immigration & 

Ethnic History Society] 2010). 
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Chapter 2 Crimmigration Context 

 

I. Introduction 

Today, immigration law and criminal law are inseparable. This merger of the two, or 

“crimmigration,” have “grown indistinct” from each other that they “are merely nominally 

separate.” 54  The convergence is a modern creation borne out of American criminal law’s 

increasing turn to one’s immigration status in defining what may constitute a crime. The result of 

such fusion was the birth of “crimmigration law,” which generally refers to “the intersection of 

criminal law and procedure with immigration law and procedure”55 which creates a sophisticated 

nexus of immigration laws, policies, and practices that incentivizes not only incarceration of 

immigrants but also the removal of them. Refugees became target of removal through this nexus 

that indistinctively target any immigrants regardless of their immigration backgrounds. 

Crimmigration is still conceptually vague, though there are three trends that “dominated 

the evolution that criminal law and immigration law have undergone in recent years” 56 which are: 

- Increased criminal convictions with immigration law consequences; 

- Immigration violation with criminal punitive measures; and 

- The increased crossing of criminal law enforcement into a semblance of 

immigration law enforcement. 

In this chapter, I trace and evaluate the key legal infrastructures of crimmigration by analyzing the 

growth of the three trends in detail. I focus primarily on the development of the legal mechanisms 

which incentivize the criminalization of immigration and its effects on expanding the 

 
54 Juliet P. Stumpf, The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 56 AM. UNIV. LAW REV. 

1689–1699 (2006).Juliet Stumpf, “The Crimmigration Crisis,” 56 AM. U.L. Rev. 367 (2006). 
55 CÉSAR CUAUHTÉMOC GARCÍA  HERNÁNDEZ, CRIMMIGRATION LAW 3. 
56 GARCÍA  HERNÁNDEZ, supra note 55. 
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crimmigration regime which has rendered immigrants, including refugees, vulnerable to poorly 

justified detention and ultimately removal. 

I theorize that crimmigration is one of the main driving forces of deportation of refugees 

in three steps. First, I briefly trace the legal lineage of crimmigration in the United States and 

explain why crimmigration is a relatively a modern creation. Then I discuss the three trends, 

focusing on the legal mechanisms of the crimmigration regime which contributes to not only its 

expansion but also its robust sustenance. In discussing the first trend, I turn to the overly expansive 

and inclusive statutory interpretation of aggravated felony to demonstrate how criminal 

convictions of noncitizens increasingly entail immigration consequences, and how such practice 

is becoming the standard practice. Next, I turn to mandatory detention to discuss how immigration 

violations have increasingly taken on punitive measures which are prevalent in criminal law. To 

discuss the third trend, I analyze the surge of a recent phenomenon more commonly known as 

“immigration federalism” to demonstrate that criminal law enforcement is no longer limited to its 

traditional functions, rather it now regularly includes immigration enforcements. Finally, I situate 

the deportation of refugees in the discourse of crimmigration and argue that the deportation of 

refugee is a collateral effect57 of criminalization of immigration that prioritizes the removal of 

criminal immigrants and inevitably ignores considering one’s refugee status. 

 

II. Tracing the Legal Lineage of Crimmigration 

Despite the relatively recent creation of the term crimmigration, the phenomenon of it is 

arguably nothing new in the United States. In fact, the United States has long practiced regulating 

 
57  Evan Criddle, The Case Against Prosecuting Refugees, 115 NORTHWEST. UNIV. LAW REV. 717–798 (2020), 

https://scholarlycommons.law.northwestern.edu/nulr/vol115/iss3/2 (last visited Apr 20, 2022). 
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immigration through criminal provisions in its immigration law. The Page Act of 187558, for 

instance, made it illegal for convicted felons from the “old world” to immigrate to the United States 

Then there came the Immigration Act of 1891, which codified immigration exclusion based on 

crime involving “moral turpitude”59. In 1922, Congress declared that drug offenses committed by 

noncitizens justified removal.60 These landmark provisions have served as essential precursors to 

the modern day crimmigration regime that prioritizes the removal of criminal aliens, which 

continues to borrow not only the spirit of but also the contents of the precursors.  

Interestingly, although the earlier immigration laws attempted to incorporate criminality in 

regulating immigration by justifying conditions and thresholds of removal, the Supreme Court 

decided early on that deportation shall not and shall never be considered a punishment for a crime 

in Fong Yue Ting v. United States (1893).61 Despite this precedence, immigration, especially the 

matters regarding deportation of aliens, has repeatedly appeared in criminal proceedings in the 

past. The Chinese Exclusion Act is notorious for having punished anyone who helped a Chinese 

person enter the United States during when the Act was in force up to a year of imprisonment.62 

This Act created a new power granted to federal officials in the executive branch to determine the 

matter of imprisonment as a punitive measure for violators. With this power, federal officers were 

able to circumvent the criminal procedures which would have preceded imprisonment, such as 

appearing before a judge or proving facts of the case beyond a reasonable doubt.  

This power was challenged soon after the enactment of the Act in Wong Wing v. United 

States when four Chinese men challenged the law for having violated their due process rights and 

 
58 Page Act of 1875, Pub. L. No. 43-141, 18 Stat. 477, § 5 (1875). 
59 Immigration Act of 1891, 26 Stat. 1084, § 1 (1891). 
60 NARCOTIC DRUGS IMPORT AND EXPORT ACT, PUB. L. NO. 67-227, 42 STAT. 596, (1922).  
61 Fong Yue Ting v. United States, 149 U.S. 698, , 709 (1893). 
62CHINESE EXCLUSION ACT, PUB. L. NO. 47-126, 22 STAT. 58, (1882).   
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demanded that benefits of criminal trial precede their imprisonment. 63  The Supreme Court 

eventually sided with them, though the court left a precedent that imprisonment as a punitive 

measure is permitted even in cases of noncompliance with immigration law, but only if the 

defendant was found guilty at a criminal proceeding.64 It did not take the U.S. government long to 

make imprisonment of immigration law violators easier. In 1929, Congress made unauthorized 

entry to the United States a federal crime by amending the Immigration Act of 1924. 65 

Unauthorized entry is still a federal crime today, punishable by up to six months of imprisonment 

for first-time offenders, and twenty years for repeat offenders.66  

 The Chinese Exclusion Act played a crucial role in establishing and setting many 

precedents for the modern day crimmigration regime. Then what explains the recent expansion 

and growth of crimmigration? The late development of crimmigration law could be due to the lack 

of need to use crimmigration laws in the past.67 For example, between 1908 to 1980, 812,915 

people were deported, of which, only 56,669 people were deported for criminal violation 

(including 8,339 narcotics violation), a number which is less than 15% of total removal.68 As 

shown below in Figure 369, the same statistics change dramatically beginning in the 1980s – not 

only did the number of net removals increased dramatically, but the removal on criminal grounds 

also increased significantly to make up for a bulk of the total removal. 

 
63 Wong Wing v. United States, 168 U.S. 228, (1896). 
64 Id. 
65 IMMIGRATION ACT OF 1924, PUB. L. NO. 68-139, 43 STAT. 153, (1924). 
66 IMMIGRATION AND NATIONALITY ACT, PUB. L. NO. 89-236, 79 STAT. 911, §§ 275(c), 276(b).  
67 GARCÍA  HERNÁNDEZ, supra note 55 at 7.  
68 See, U.S. Immigration and Naturalization Service, Statistical Yearbook of Immigration and Naturalization Service, 

Tables 60, 65 (1996). 
69 Id., Yearbook 1997, Table 66 Aliens deported by cause, 60, 61 Aliens excluded by cause; 2016 Tables 39, 41; 1980-

82, Tables 44, 36. 
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Therefore, the lower numbers from the pre-1980s seem to support the idea that the demand for 

crimmigration law was lower until the 1980s. To add, imprisonment or using detention as a 

standard immigration enforcement practice did not proliferate until the late 1980s.70 Since the 

mandatory detention provision, the United States “houses,” on average, 350,000 immigrants in 

detention facilities across the United States, with an increasing number of privatized detention 

facilities housing more immigrants per day.71 

 Landmark caselaw and key legislation shed light on the historical origins of modern-day 

crimmigration law, but they alone do not help to understand the multiple facets of crimmigration 

law, especially the three core trends mentioned above. In the next three sections, I discuss the three 

trends, drawing insights and lessons from more contemporary and recent cases and legislation. 

 

 
70 Torrie Hester, Deportability and the carceral state, 102 J. AM. HIST. 141–151 (2015).  
71  RACHEL J. REYES, IMMIGRATION DETENTION: RECENT TRENDS AND SCHOLARSHIP (2018), 

http://cmsny.org/publications/virtualbrief-detention/ (last visited Aug 28, 2018). 
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III. Criminal Conviction(s) with Immigration Consequences 

Immigration consequences which arise because of criminal conviction are usually 

removals. Removals consist of “exclusion” and “deportation.” The former refers to a removal of a 

noncitizen who was found to be inadmissible as a result of conduct committed before entering the 

United States. Common exclusionary cases include noncitizens who have been found to have been 

involved in activities which may threaten national security, such as terrorism. Often, noncitizens 

may be removed on exclusion grounds if found to have committed a document fraud at the time 

of admission. Deportation, on the other hand, may occur because of unlawful conduct committed 

upon lawful entry into the United States. Although crimmigration laws may affect both types of 

removals, deportation is the more common form of crimmigration consequence than exclusion, 

since noncitizens’ criminal convictions which occur within the territorial boundaries of the United 

States upon entry, could result in their deportation.72  

The INA sets forth three criminal grounds 73  of deportation: a) aggravated felony; b) 

controlled substance offenses; and c) crimes involving moral turpitude (CIMT). The first two are 

responsible for a bulk of removal of noncitizens, but together, the three grounds produce more 

criminal aliens targeted for detention and ultimately removal. The first trend of crimmigration, 

which is the increased criminal conviction with immigration consequences is especially true for 

“legal immigrants.”  Their connections with the United States, such as length of stay, family ties, 

assets in the United States, are knowingly ignored when such immigrants are placed in removal 

proceedings.  

 
72 In this paper, I use “removal” interchangeably with “deportation” since the type of removal related more closer in 

the context of crimmigration is deportation than exclusion. However, readers are advised to be able to conceptually 

differentiate the two types of removal. 
73 See Chapter 1 for a more detailed discussions of all six grounds of removal. Note that this section discusses, 

specifically, the three criminal grounds of deportation. 
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The three types of offenses which may result in the removal of a noncitizen are expansive 

as to what may constitute each offense, which is a result of the courts’ and the immigration 

agencies’ inclusive interpretation of the federal statute that governs the three offenses. This 

expansiveness is, in part, due to the vague construction of the statutory language that governs the 

offenses. Aggravated felony, out of the three especially, is notorious for being such case. Some 

even say that it is truly a “term of art”74 since it can include so many different offenses. An 

aggravated felony is a type of crime that only applies to noncitizens, and it necessarily leads to 

both detention of the convicted and their removal through “expedited removal” where the 

convicted do not receive the same level of due process rights as one would in a criminal court. It 

may be neither “aggravated” or a “felony,” rather, these terms are labels for a growing list of 

offenses that Congress sees fit to apply on noncitizens.  

Arguably, aggravated felony alone has singlehandedly expanded the crimmigration regime 

dramatically since it debuted in 1988 as part of the Anti-Drug Abuse Act of 1988 (ADAA).75 At 

the time, it included only three crimes, murder, drug trafficking, and illicit firearm trafficking. 

However, over the years, aggravated felony has taken on more than twenty offenses, including 

battery, theft, tax fraud, failure to appear in court, sexual abuse, sexual relations with a minor, and 

an attempt or conspiracy to commit the abovementioned offenses. 76  This non-exhaustive list 

 
74  American Immigration Council, AGGRAVATED FELONIES: AN OVERVIEW (2016), 

https://www.americanimmigrationcouncil.org/research/aggravated-felonies-overview (last visited Aug 18, 2018).  
75 ANTI-DRUG ABUSE ACT OF 1988 PUB. L. NO. 100-690, 100 STAT. 3207, (1988).  
76 See, e.g., IMMIGRATION AND NATIONALITY ACT, PUB. L. NO. 89-236, 79 STAT. 911, supra note 12 at § 101(a)(43); 

American Immigration Council, supra note 19; IMMIGRATION ACT OF 1990, PUB. L. NO. 101-649, 104 STAT. 4978, 

(1990); THE MISCELLANEOUS AND TECHNICAL IMMIGRATION AND NATURALIZATION AMENDMENTS OF 1991, PUB. L. 

NO. 102-232, 105 STAT. 1733, (1991); THE VIOLENT CRIME CONTROL AND LAW ENFORCEMENT ACT OF 1994, PUB. L. 

NO. 103-322, 108 STAT. 1796, (1994); ANTI-TERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 1996, PUB. L. NO. 

104-132, 110 STAT. 1214, (1996); ILLEGAL IMMIGRATION REFORM AND IMMIGRANT RESPONSIBILITY ACT OF 1996, 

PUB. L. NO. 104-208, 110 STAT. 3009, (1996) for details on which offenses were added onto the list of aggravated 

felony.  
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contains offenses which are already difficult to define in criminal laws, which exacerbates the 

confusion as to what exactly aggravated felony is.  

For instance, “illicit trafficking” and “crime of violence” are both considered aggravated 

felony for immigration law purposes. INA §101(a)(43)(B) reads, “illicit trafficking in a controlled 

substance (as defined in section 802 of Title 21 of CFR), including a drug trafficking crime (as 

defined in section 924(c) of Title 18 of CFR).” Note that the statute differentiates “illicit 

trafficking” and “drug trafficking,” where the provision points to Section 802 of Title 21, more 

commonly known as the Controlled Substance Act (CSA) for the former, and Title 18 for the latter. 

However, Section 802 of the CSA only defines what a “controlled substance”77 is and not what 

“illicit trafficking” is, which led to the Supreme Court giving it limited meaning as “some sort of 

commercial dealing.”78 Section 924(c)(2), on the other hand, defines “drug trafficking” as “any 

felony punishable under the [CSA].”79 So “illicit trafficking” in regard to taking force as an 

aggravated felony can mean two things, either involving commercial dealing of drugs or offenses 

punishable as a felony under the CSA. Whereas the commercial dealing is a relatively clear offense 

for the purposes of determining aggravated felony, the felony provision in the CSA causes a 

massive headache because federal law allows recidivist misdemeanors, such as simple drug 

possession cases, to take effect as felonies.80  

Similarly, INA §101(a)(43)(F) determines that “a crime of violence (as defined in section 

16 of Title 18 but not including a purely political offense) for which the term of imprisonment [is] 

at least one year” to be qualified as an aggravated felony. Section 16 of Title 18 has two parts: 

 
77 CONTROLLED SUBSTANCES ACT, PUB. L. NO. 91-513, 84 STAT. 1236, §§ 802, 812 (1971), where it provides an 

extensive list of drugs and substances in five “schedules.”  
78 Lopez v. Gonzales, 549 U.S. 47, §53 (2006). 
79 Id. at §§21, 24. 
80 Carachuri-Rosendo v. Holder, 560 U.S. 563, (2010).  
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16(a) – an offense that has an element the use, attempted use, or threatened use of 

physical force against the person or property of another, or 

16(b) – any other offense that is a felony and that, by its nature, involves a 

substantial risk that physical force against the person or property of another may be 

used in the course of committing the offense. 

 

16(a) provision has two prongs to determine a crime of violence, which are “physical force” and 

“use.” The Supreme Court, in Leocal v. Ashcroft has determined that “physical force” to be “[any] 

force capable of causing physical pain or injury to another person,” and “use” to “require active 

employment.81 Henceforth, liability offense would not qualify as a crime of violence under 16(a) 

since it requires an active employment of physical force.  

 16(b) provision is similar in the sense that it also defines crime of violence, though it is 

more complicated than 16(a). 16(b), unlike 16(a), does not rely on the element of a crime, rather, 

it “simply covers offenses that naturally involve a person acting in disregard of the risk that 

physical force might be used against another in committing an offense.”82 Put differently, 16(b) 

provision cares less about the damage of the offense, rather the intent of the offender, wherein the 

offender’s cognizance of the risks of an act is more or less the threshold in determining intent. This 

kind of vague legal jargon that can be reinterpreted numerously is a characteristic of aggravated 

felony that helps the crimmigration regime to continues to expand. Fortunately, however, very 

recently, the Supreme Court has admitted that the statutory language that governs immigration, 

particularly regarding determining criminal conduct, is too vague. SCOTUS granted certiorari In 

 
81 LEOCAL V. ASHCROFT (03-583) 543 U.S. 1, § 11 (2004).) 
82 Id. at § 10.  
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Lynch v. Dimaya83 to resolve a circuit split that had quickly developed in the prior year over 

whether a sub-definition of ‘crime of violence’ [in 16(b)’ is unconstitutionally vague. A similar 

voice appeared in Valenzela Gallardo v. Lynch84, in which the Ninth Circuit found that the BIA’s 

interpretation of what constitutes “obstruction of justice,” a class of aggravated felony, to be too 

vague. The recent turn of events has led some scholars to advocate for the “void for vagueness 

doctrine to various statutory provisions that lie at the crossroads of immigration and criminal 

law.”85 

There are other concerning characteristics of aggravated felony, especially the retroactive 

application of conviction and the subsequent immigration consequence. The statutory language 

which governs aggravated felony explicitly states that “any alien who is convicted of an aggravated 

felony at any time after admission is deportable.”86 This provision made it possible for immigration 

officials to deport noncitizens with qualifying convictions, regardless of when the conviction had 

occurred. The retroactive application is a mechanism that debuted with aggravated felony in 1988. 

However, there are debates as to whether the retroactive application of the aggravated felony is 

valid or not – BIA stands firm on the ground that it is, though there are a couple of federal circuit 

courts that have challenged the BIA’s practice of retroactively applying aggravated felony charges 

to remove noncitizens. Notably, the Seventh and the Ninth courts have disagreed in Zivkovic v. 

Holder, and in Ledezma-Galicia v. Holder respectively, arguing that the deportation provision 

based on aggravated felony convictions which occurred before ADAA is not effective.87 Although 

individual circuit courts’ precedents may be persuasive in other circuits and their lower courts, 

 
83 Sessions v. Dimaya, 584 U.S. _, (2018).  
84 INA § 101(a)(43)(S); Gallardo v. Lynch, 2016 BL 100930, 4 (9th Cir.), (2016).  
85 Jennifer Lee Koh, Crimmigration and the Void for Vagueness Doctrine,  WIS. L. REV. 1127–1183 (2016).  
86 INA § 237(a)(2)(A)(iii).  
87 Ledezma-Galicia v. Holder, 636 F.3d 1059, 1079-80 (9th Cir.), (2010); Zivkovic v. Holder, 724 F.3d 894, 911 (7th 

Cir.), (2013).  
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they are not binding. Therefore, the Seventh and Ninth courts’ disagreement with BIA does not 

have any force in the rest of the courts.  

Much like how vague and expansive aggravated felony is, controlled substance and CIMT 

also target a greater number of noncitizens as subjects of crimmigration rendering more 

noncitizens vulnerable to a greater fear of deportation. Together, the vague construction of the 

statutory language, fragmented ways of interpreting the statutory language, and the high courts’ 

tendency to prefer and defer to the statutory interpretation of the agency maintains and sustains an 

ever more robust crimmigration regime that only seems to grow its range of targets without a 

justified safeguard from which its uncontested expansion may be tested.  

 

IV. Immigration Violation with Criminal Penalties 

According to the Federal Justice Statistic, 81,881 immigration arrests were made in 2014 

alone. To put this in perspective, that number is approximately 49.7% of all federal arrests made 

in 2014. The percentage of immigration arrests in 2014 is not surprising as the number of federal 

immigration arrests88 has increased nearly 100% in 20 years since 1994.89 This growing number 

of annual immigration arrests corresponds to the Congress’ efforts in boosting not only the bases 

of alien removals but also the effort to police immigration-related crimes. The consequences of an 

immigration violation or immigration offense have evolved to resemble more of those of crimial 

violation. Hence imprisonment or detention has become a standardized practice to punish 

 
88 Note that “immigration arrests” does not mean “immigration offense.” The former is an arrest made of offenders. 

The latter refers to a violation involving illegal entry or reentry into the U.S. Also it includes violations relating to 

provisions for harboring and/or employing unauthorized aliens. Hence, the number of immigration offense is much 

higher than immigration arrest.  
89  MARK MOTIVANS, FEDERAL JUSTICE STATISTICS 2014 - STATISTICAL TABLES (2014), 

https://www.bjs.gov/content/pub/pdf/fjs14st.pdf (last visited Sep 18, 2018); MARK MOTIVANS, FEDERAL JUSTICE 

STATISTICS, 2013-2014 (2014), https://www.bjs.gov/content/pub/pdf/fjs1314.pdf (last visited Sep 18, 2018). 
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noncitizens and citizens alike who are found “guilty” of having committed an immigration offense. 

The terms of imprisonment have extended significantly since Congress first allowed imprisonment 

of immigration offenders. The effects to which criminalization of immigration violation had on 

the U.S. is undoubtedly vast. For one, in 2014, immigration-related prosecutions made up 49.5 

percent of all federal investigations and prosecutions, when such procedures for drug offenses and 

violent offenses only made up 17.3 percent and 3 percent respectively.90  

As the arrest rates rose, so did the immigrant detention and imprisonment rate. According 

to the statistics that ICE released, the average daily population of immigrant detainees in 1994 was 

6,785. In less than twenty-five years, in 2018, that number jumped to 40,520.91  The annual 

population of immigrant detainees follows a similar trend, and it peaked in 2012 with just short of 

half a million detainees a year.92 All of these statistics note not only the increase of absolute 

number of immigration enforcement, but also the relative share of immigration enforcement in 

relation to the general population. What must be noted here is the sudden and dramatic shift in 

numbers of immigration enforcement. 

Imprisonment as a punitive measure for immigration violation is not new, and it has roots 

in early immigration policies since the federal government usurped the power to regulate 

immigration from state governments in the late nineteenth century. One institutional root of 

imprisonment for immigration violation is immigration detention. Again, today, for many 

immigrants who violate immigration law, detention is mandatory, especially if such immigrant is 

an aggravated felon or is in a removal process. Although mandatory detention provision per se is 

a more recent addition to crimmigration law, the history of immigrant detention dates back as far 

 
90 Motivans, supra note 34 at Table 2.1. 
91 REYES, supra note 71. 
92 Id. at Table 3.  
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as the late 1800s. Most of the earlier laws were initially drafted as part of the greater Chinese 

exclusion, which sought to exclude Asian migrants from entering the United States. In 1891, 

Congress enacted the 1891 Immigration Act, which revised its 1882 version by not only expanding 

the classes of removable and excludable aliens but also permanently barring some from ever 

becoming citizens. 93  The 1891 Act also was the first immigration legislation that explicitly 

authorized immigrant detention after Congress quickly realized that keeping migrants on ships that 

they had arrived at the shores in was an infeasible idea.  

In 1892, immigration inspection station in Ellis Island inspected its first immigrant, and 

within the island were detention centers to temporarily detain immigrants for screening purposes. 

Some who were found to have been excludable were detained then removed. Since its inception, 

immigration detention was never really questioned; certainly, the Supreme Court has never 

questioned the function that immigration detention serves in the overall immigration scheme in 

the United States. This view of the courts has been apparent since the early days of immigration 

detention. In Wong Wing v. United States, the Supreme Court explained that it “is clear that 

detention or temporary confinement, as part of the means necessary to give effect to the provisions 

for the exclusion or expulsion of aliens, would be valid.”94 This understanding that immigration 

detention is an integral part of the immigration system is still valid in contemporary times.95 Along 

with it is the understanding that immigration detention is a civil proceeding and not a criminal 

proceeding.96 

Legally, the distinction between a civil proceeding and a criminal proceeding is extremely 

important since in the former, many of the key constitutional rights guaranteed in the latter are not 

 
93 IMMIGRATION ACT OF 1891, 26 STAT. 1084, supra note 59.  
94 WONG WING V. UNITED STATES, 168 U.S. 228, supra note 9 at § 235.  
95 Demore v. Kim, 538 U.S. 510, § 523 (2003); Zadvydas v. Davis, 533 U.S. 678, § 690 (2001).  
96 ZADVYDAS V. DAVIS, 533 U.S. 678, supra note 95.  
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granted. Take, for instance, the Fourth Amendment right to be protected from unreasonable search 

and seizures. The exclusionary rule for the Fourth Amendment, which is designed to exclude 

evidence gained in violation of a defendant’s Fourth Amendment rights, does not apply in most of 

the removal proceedings. 97  This means that the federal government, namely ICE or other 

immigration enforcement agencies may use whatever means to obtain evidence to remove an alien 

without being questioned for their acts. In a similar vein, the Fifth and Sixth Amendment rights 

are not applied in most immigration detention cases, as immigration cases in courts are deemed 

civil, not criminal. Courts have not yet explained why immigration detention is civil. Rather, every 

time the notion is challenged, they re-elaborate their assumptions that it is civil since immigration 

proceeding in essence is not a criminal matter, therefore making the detention of immigrants, 

which is part of the greater immigration process, civil.98 

A similar sentiment is present when courts hear cases that challenge either immigration 

detention or arrests. According to INA §287(a)(1), immigration officials are allowed to 

“interrogate any alien or person believed to be an alien as to his right to be or to remain” in the 

United States.99 This provision has been interpreted in a way to give immigration officials the 

authority to make “immigration stops,”100 as well as an authority to issue arrests warrants, and 

ultimately alien detention. Henceforth, if an immigration official has “reason[s] to believe” that an 

alien has violated immigration law, then such alien may be arrested per the statute.101 Courts have 

long interpreted the “reason[s] to believe” language in the statute to equate to the “probably cause” 

condition as required by the Fourth Amendment. One alarming consequence of the courts’ 

 
97 GARCÍA  HERNÁNDEZ, supra note 55 at 94; I.N.S. v. Lopez-Mendoza 468 U.S. 1032, (1984). 
98 See, e.g., ZADVYDAS V. DAVIS, 533 U.S. 678, supra note 95 at 690; Carlson v. Landon, 342 U.S. 524, , 537–38 

(1952); I.N.S. V. LOPEZ-MENDOZA 468 U.S. 1032, supra note 97; Jennings v. Rodriguez, 583 U.S. _, (2018). 
99 INA §287(a)(1).  
100 https://www.nytimes.com/2018/06/22/us/border-checkpoints.html 
101 INA §287(a)(2). 
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interpretation to equate “reason[s]” to believe” with “probable cause” is giving immigration 

officials, who are federal officers under the executive branch, the overarching power to not only 

police immigration, but to police in ways which are unchecked, incoherent, and unstandardized.  

The mandatory detention provision in INA §236(c) requires immigration judges to order 

into custody any immigrant suspected of being removable.102 This provision was added to the INA 

as part of IIRIRA, which many points to as one of the “most devastating” legislation on immigrants 

who have been detained.103 When challenged, the Supreme Court ruled that mandatory detention 

was permissible.104 As a consequence, any alien, authorized or unauthorized, if suspected of being 

removable, or who are ruled removable, or are awaiting removal, are all subjects of detention. 

Strictly speaking, detention is not imprisonment. Immigration detention is a civil confinement, so 

it is legally categorized and distinguished different from imprisonment, which is a punitive 

consequence of criminal proceedings. However, the federal government has been relying heavily 

on private for-profit prisons to detain immigrants.105 Ultimately, as the trend for favoring prisons 

to detain immigrants, whom courts continue to say are in civil proceedings, no longer is there a 

fine line that distinguishes detention from imprisonment; criminalizing immigration violation has 

become the norm.  

Criminalizing immigration violations in regard to how mandatory detention unfolds 

induces more uncertainty and the fear thereof for many aliens suspected of being removable. For 

 
102 IIIRA, Pub. L. 104-208, Div. C, Title III, Subtitle A, § 303(a), 110 Stat. 3009-585; 63 Fed. Reg. 27444 
103 See, e.g., Saba Ahmed, Adina Appelbaum & Rachel Jordan, The Human Cost of IIRIRA — Stories From Individuals 

Impacted by the Immigration Detention System, 5 J. MIGR. HUM. SECUR. 194–216 (2017). 
104 DEMORE V. KIM, 538 U.S. 510, supra note 95. 
105 Donald Kerwin, Piecing Together the US Immigrant Detention Puzzle One Night at a Time: An Analysis of All 

Persons in DHS-ICE Custody on September 22, 2012, 3 J. MIGR. HUM. SECUR. 330–376 (2015), 

https://zeus.tarleton.edu/login?url=http://search.proquest.com/docview/1732752635?accountid=7078%5Cnhttp://res

olver.ebscohost.com/openurl?ctx_ver=Z39.88-2004&ctx_enc=info:ofi/enc:UTF-

8&rfr_id=info:sid/ProQ%3Amilitary&rft_val_fmt=info:ofi/fmt:kev:mtx:journ. (This report found that on September 

22, 2012, approximately “67% of all detainees were held in facilities owned and/or administered by for-profit prison 

corporations and 90 percent of detainees in the 21 facilities with the largest detention populations.”) 
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instance, the terms of mandatory detention differ in each case, and it may range from a few hours 

in detention to indefinite detention. Unfortunately, prolonged detention is not a myth but a reality. 

Although the Supreme Court ruled in Zadvydas v. United States that indefinite detention is 

unconstitutional, that constitutionality, or the lack thereof only applies to removable aliens.106 That 

is, it is only unconstitutional to hold an alien indefinitely if s/he has already received the order of 

removal. Henceforth, if removal is certain or “reasonably foreseeable future,” detention of a 

removable alien up to the day of the removal is valid, though there is no standard to which 

“reasonably foreseeable future” is determined. 107  There is usually a ninety day “removal 

period,”108 which serves as a window for the government to deport the removable aliens upon 

receiving removal orders.109 However, detention periods often surpass the ninety-day limit, and 

can easily surpass periods of 180+ days.110  

 It is this very culture and practice of immigrant detention which immigrant imprisonment 

thrives in. Whereas detention may apply to anyone suspected of being removable, imprisonment 

specifically applies to aliens who commit immigration offenses of unlawfully entry or reentry into 

the United States after removal. Harboring and knowingly employing an unauthorized alien are 

also considered immigration offenses which their consequences may result in the violator’s 

imprisonment.111  Criminalization of immigration has a historical root, and naturally, so does 

immigration imprisonment. The Chinese Exclusion Act certainly was a precursor to imprisoning 

 
106 ZADVYDAS V. DAVIS, 533 U.S. 678, supra note 95. 
107  AMERICAN BAR ASSOCIATION, A LEGAL GUIDE FOR ICE DETAINEES: SEEKING RELEASE FROM 

INDEFINITE DETENTION AFTER RECEIVING A FINAL ORDER OF DEPORTATION (2017); INA §§ 241(a)(3), 

(a)(6) (specifically allow detention of aliens beyond the removal period of ninety days.) 
108 INA § 241(a)(1)(A), (B) 
109 INA § 241(a)(1)(A) 
110 TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE, LEGAL NONCITIZENS RECEIVE LONGEST ICE DETENTION 

(2013), http://trac.syr.edu/immigration/reports/321/. 
111 See, e.g., IMMIGRATION REFORM AND CONTROL ACT, PUB. L. NO. 99-603, 100 STAT. 3445, § 101 (1986). (codified 

at INA § 274A, 8 U.S.C. §1324a).  
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immigrants for fraudulent entry, but the first time in which Congress formally criminalized 

unauthorized entry into the United States by mandating a punitive measure was in 1929.112 Then, 

Congress imposed a maximum term of “imprisonment for not more than one year or by a fine of 

not more than $1,000113, or by both such fine and imprisonment.”114 This provision remained 

relatively untouched until the 1980s. For instance, in 1988, Congress raised the maximum term of 

imprisonment for unauthorized entry into the United States to fifteen years, which was raised again 

to twenty years, a term which remains today.115  

The harsh immigration laws enacted in the 1980s did not just target noncitizens. In fact, it 

also targeted to criminalize U.S. nationals and citizens in case they aided and abated unauthorized 

aliens in any ways. The Immigration Reform and Control Act of 1986 (IRCA) is notorious for 

having set imprisonment terms up to six months for anyone – citizens included – hiring an 

unauthorized alien. It also sought to imprison up to five years, anyone who aids in bringing 

unauthorized immigrants into the United States.116 In the same year, the Immigration Marriage 

Fraud Amendments Act criminalized fraudulent marriages for immigration status, which the 

imprisonment terms could extend up to five years.117 

By not only justifying imprisonment but also continuing to expand the classes of 

immigration offenses with criminal penalty of imprisonment, it appears that the United States set 

its goal of irreversibly criminalizing the very act of migration. But it was not legislations alone 

that spearheaded the expansion of crimmigration. Rather, it was the pairing of a list of legislation 

 
112 IMMIGRATION ACT OF 1924, PUB. L. NO. 68-139, 43 STAT. 153, supra note 11 at § 2.  
113 A 1,000 U.S. dollars from the 1920s adjusted for inflation is worth approximately 15,000 dollars in 2022. 
114 Id. 
115 ANTI-DRUG ABUSE ACT OF 1988 PUB. L. NO. 100-690, 100 STAT. 3207, supra note 20 at 7345 

; INA § 276(b)(2), 8 U.S.C. §1326(b)(2) (2018).  
116 Id. §112 (amending INA §274(a), 8 U.S.C. § 1324. 
117 IMMIGRATION MARRIAGE FRAUD AMENDMENTS, PUB. L. NO. 99-639, 100 STAT. 3537, 3542 (1986). 
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with their legacies of having created a profitable industry that grows richer as the number of 

immigrant detainees increase, which maintains a robust and impenetrable crimmigration regime.  

For instance, a recent study found that since the mandatory detention provision in IIRIRA, 

special interest groups – mainly consisting of private for-profit prisons and their lobbyists – 

continues to push immigrant detention to “unprecedented levels.”118 This is alarming, and although 

there had been limited efforts to relieve some reliance of immigration detention on private prisons, 

the opposite effects took place. In August 2016, then Deputy Attorney General Sally Yates, on 

behalf of the administration, announced a memorandum which sought to begin a process to 

“substantially reduce” – “and ultimately ending” – the federal government’s outsourcing of 

incarcerations.119 In this announcement, she included that private prisons “simply do not provide 

the same level of correctional services, program, and resources,” also adding that they are 

needlessly costly.120 Less than six months later, then Attorney General Jeff Sessions rescinded the 

memorandum, which cleared “the way for an even greater role for for-profit prisons in 

administering federal prisons and immigration detention facilities.”121 Rachel Reyes of Center for 

Migration Studies found that:  

 

The two major private prison contractors – GEO Group and CoreCivic – are also 

Trump donors, with CoreCivic donating $250,000 to support Trump’s inauguration 

 
118 Melina Juárez, Twenty Years After IIRIRA : The Rise of Immigrant Detention and Its Effects on Latinx Communities 

Across the Nation, 6 J. MIGR. HUM. SECUR. 74–96 (2018).  
119 Matt Zapotosky & Chico Harlan, Justice Department says it will end use of private prisons - The Washington Post, 

THE WASHINGTON POST, August 18, 2016; Justice Department memo announcing announcing the end of its use of 

private prisons, THE WASHINGTON POST, August 18, 2016, 

https://apps.washingtonpost.com/g/documents/national/justice-department-memo-announcing-announcing-the-end-

of-its-use-of-private-prisons/2127/. 
120 Id. 
121  Memorandum on Use of Private Prisons Rescinded, FEDERAL BUREAU OF PRISONS (2017), 

https://www.bop.gov/resources/news/20170224_doj_memo.jsp; REYES, supra note 71. 
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and GEO Group contributing $475,000 to the inauguration and a Super PAC that 

supported Trump’s presidential campaign. According to USA Today, because 65 

percent of DHS detainees are held in privately-run facilities, the prospect of new 

government contracts has significantly driven up the value of both companies. 

From November 9, 2016, to October 2017, GEO Group’s stock price reportedly 

increased by 63 percent and CoreCivic’s rose by 81 percent.  

 

Similarly, others found a positive correlation between immigration detention and private prison 

revenues, a trend that allows private companies to “exercise even more influence over 

policymakers to achieve yet higher levels of detention.”122 A report from the Migration Policy 

Institute (MPI) found that the private prison industry employ mainly three strategies to do this: 1) 

monetary contribution to political campaigns, 2) lobbying, and 3) networking. All of which are 

strategies that involve large sums of money.  

 Criminalization of immigration and attaching criminal punitive measures, mainly detention 

and imprisonment, fuels some people and corporate greed. This industry of immigration detention 

sustains America’s crimmigration regime in unprecedented ways. Privatization of crimmigration 

is not the only one to blame – after all, privatization is only a symptom of a growing list of 

legislations paired with an anti-immigrant political sentiment which allowed this in the first place.  

 

 
122 Denise Gilman & Luis A. Romero, Immigration Detention Inc.,  J. MIGR. HUM. SECUR. 1–16 (2018); Livia Luan, 

Profiting from Enforcement: The Role of Private Prisons in U.S. Immigration Detention, MIGRATION POLICY 

INSTITUTE, May 2, 2018, https://www.migrationpolicy.org/article/profiting-enforcement-role-private-prisons-us-

immigration-detention.  
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V. Immigration Law Enforcement Is Criminal Law Enforcement at the Local Level 

The last of the three trends of crimmigration is the merger of immigration law enforcement 

with criminal law enforcement in the United States. Traditionally, enforcing immigration law has 

been the business of the federal immigration agencies. That is still the case today; ICE, and CBP 

are all part of DHS which act as enforcers or police of immigration law. However, since IIRIRA 

especially, local law enforcement has increasingly taken part in policing immigration through a 

federal-local government contract, more generally known as the 287(g) Program. The 287(g) 

Program is named after INA §287(g)123 which allows federal immigration agencies to engage in 

partnership with state and local law enforcement in policing immigration. As of November 2021, 

there are 66 law enforcement agencies across 19 states that have entered in 287(g) Program 

partnership with the federal government, with most states located along the countries’ borders.124  

Annual federal funding for the 287(g) program has jumped nearly five times since 2006 

and was at 24 million dollars in 2016. Until recently, the 287(g) Program included three types of 

policing agreements, task force, jail enforcement, and the hybrid model. However, due to the 

controversies surrounding many side effects of the 287(g) Program, all the existing agreements 

were renegotiated to only allow local enforcements to partake in jail enforcement, wherein trained 

officers may enforce immigration proceedings on detained aliens who have been arrested on local 

charges.125  

287(g) is not the only kind of federal-local agreement which allows local law enforcement 

to police immigration. There are similar programs, such as the Criminal Alien Program (CAP), 

 
123 INA § 287(g), INA; 8 U.S.C. § 1357 
124  U.S. Immigration and Customs Enforcement, DELEGATION OF IMMIGRATION AUTHORITY SECTION 287(G) 

IMMIGRATION AND NATIONALITY ACT (2022), https://www.ice.gov/identify-and-arrest/287g. 
125 Scott Akins, 287(g) State and Local Enforcement of Immigration Law, 12 CRIMINOL. PUBLIC POLICY 227–236, 

228 (2013).  



50 

 

and the Secure Communities Program (SCP).126 The former is largely an expansion of the 287(g) 

program, which allows ICE to cooperate and share inmate data with federal, state, and local prisons 

and jails on a daily basis to screen and identify deportable noncitizens. SCP is a similar data-

sharing program which allows fingerprints and other biometrics data to be shared with ICE upon 

collection by the local police.  

The federal-local partnership is not the only means by which local law enforcement has 

engaged in immigration policing. More importantly, state governments have taken the matter of 

policing immigration into their own hands. In fact, state governments have a history of practicing 

independent local immigration policing in the name of curbing illegal immigration. Some would 

argue that the authority to regulate immigration was originally a state matter as it is not explicitly 

enumerated in the Constitution to be an exclusive right of the federal government. However, as 

demonstrated in the case of Chae Chan Ping v. United States, the power to regulate immigration 

is an exclusive right of the federal government.127 Despite this, local governments have argued 

forth an idea that the authority to regulate immigration, since its unenumerated status in the 

Constitution, is a concurrent power, local governments too may regulate immigration by means of 

 
126 See, e.g., U.S. Immigration and Customs Enforcement, SECURE COMMUNITIES (2018), https://www.ice.gov/secure-

communities; U.S. Immigration and Customs Enforcement, CRIMINAL ALIEN PROGRAM (2018), 

https://www.ice.gov/criminal-alien-program. 
127 Chae Chan Ping v. United States, 130 U.S. 581, (1889). Also see, e.g., Motomura, (1999): 1364 (endorsing federal 

exclusivity); Hiroshi Motomura, “Whose Immigration Law?: Citizens, Aliens and the Constitution,” Columbia Law 

Review 97 (1997): 1567, 1596-1601 (reviewing Gerald Neuman’s Strangers to the Constitution: Immigrants, Borders, 

and Fundamental Law, (1996)) (arguing that immigration authority should rest exclusively at the federal level); Huyen 

Pham, “The Constitutional Right Not to Cooperate? Local Sovereignty and the Federal Immigration Power,” 

University of Cincinnati 74 (2006): 1381 (arguing that immigration authority is exclusively federal); Michael J. 

Wishnie, “Laboratories of Bigotry? Devolution of the Immigration Power, Equal Protection, and Federalism,” New 

York University Law Review 76 (2001): 493, 515-18; Cristina Rodriguez, “The Significance of the Local in 

Immigration Regulation,” Michigan Law Review 106 (2008): 567, 571-72, 609-17 (challenging federal exclusivity 

because, as a functional matter, all levels of government operate as an integrated system to manage immigration, 

particularly assimilation); Peter Schuck, (2007): (arguing against federal exclusivity, also as a functional matter, at 

least with respect to three areas of immigration policy – employment-based admissions, criminal justice, and employer 

sanctions – and noting that states, even immigrant receiving states with large populations of unauthorized migrants, 

can be more generous than the federal government). 
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policing, so long as it “mirrors” the enforcement methods of the federal agencies and that the local 

efforts may withstand federal preemptions.128 This phenomenon, ideology, or a system by which 

the authority to regulate immigration is shared among different levels of government has gained a 

name in recent years as “immigration federalism.” 

California’ Proposition 187 from 1994, otherwise known by its full name, “Save Our State 

Initiative” was a noteworthy example of state government’s efforts to take immigration matters 

into their own hands.129 The more recent, and perhaps more controversial one was Arizona’s 2010 

Senate Bill 1070, short for Support Our Law Enforcement and Safe Neighborhood Act.130 In 2010, 

then governor Jan Brewer signed SB 1070, a law that sought to usurp the power to regulate illegal 

immigration from the federal government. Soon after, other states enacted similar laws, leading to 

an unexpected, and unprecedented sudden surge of subfederal immigration-related legislations; in 

fact, according to the National Council of State Legislatures (NCSL), between 2005 and 2014, 

nearly 10,000 state laws proposed were immigration-related, and more than a third of them were 

enacted.131 

SB 1070 had been described as the “show me your papers” law, due to the inclusion of 

provisions which would allow local law enforcement to police immigration through profiling 

based on “reasonable” suspicion – which inevitably led to and would have led to racial profiling - 

of an alien being in the country illegally.132 The rhetoric behind the local laws was often that 

policing immigration would not only be economicallybeneficial  for the localities but would also 

 
128  Carissa Hessick, Mirror Image Theory in State Immigration Regulation, SCOTUS BLOG, 2011, 

http://www.scotusblog.com/2011/07/mirror-image-theory-in-state-immigration-regulation/. 
129 For full text of Proposition 187, see: Joshua Fox, “Challenging Proposition 187’s Constitutionality: League of 

United Latin American Citizens v. Wilson,” University of New Mexico Law Review 27 (1997): 268. 
130 https://www.azleg.gov/legtext/49leg/2r/bills/sb1070s.pdf 
131 For accurate figures on the number of states’ immigration-related policies, see yearly reports on state laws related 

to immigration and immigration from the National Conference of State Legislature at 

http://www.ncsl.org/research/immigration.aspx. 
132 https://heinonline.org/HOL/LandingPage?handle=hein.journals/inlr32&div=6&id=&page= 

http://www.ncsl.org/research/immigration.aspx
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significantly reduce crime rates – even though the vast majority of empirical evidence says the 

contrary.133 Numerous empirical studies have shown that there exist no clear and direct link 

between the rate of immigration and illegal immigration with crime rates. Studies found that 

immigration actually has a crime-reduction effect. Immediately after the signing of SB 1070, the 

federal government challenged the constitutionality of laws like SB 1070, and ultimately, was able 

to strike down key provisions of SB 1070, though it still allowed local laws to criminalize 

immigration by upholding provisions which would require immigration status checks during 

criminal law enforcement.134  

The rate at which the sub-federal governments attempt to introduce their own immigration 

enforcement policies and circumvent federal-local contracts is on the rise, and so is the degree to 

which the Supreme Court allows transferring bits and pieces of authority to regulate immigration 

to local levels. Some studies have sought to understand under what circumstances local enactments 

are more likely to happen.135 Most findings suggest that such an outcome is more likely when there 

is a higher degree of partisan divide in both the federal and state governments. The phenomenon 

of immigration federalism, however, is not just a simple competition between the different levels 

 
133 Robert Adelman et al., Urban crime rates and the changing face of immigration: Evidence across four decades, 
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REV. CRIMINOL. 63–84 (2018); Andrew Forrester & Alex Nowrasteh, Do Immigration Enforcement Programs Reduce 
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134 Arizona v. United States, 567 U.S. 387, (2012); Robert Barnes, Supreme Court upholds key part of Arizona law 

for now, strikes down other provisions, THE WASHINGTON POST, June 25, 2012. 
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34 LAW POLICY 138–158 (2012); Pratheepan Gulasekaram & Karthick Ramakrishnan, Restrictive State and Local 
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Ramakrishnan & Tom K. Wong, Partisanship, Non Spanish: Explaining Municipal Ordinances Affecting 
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of government, rather, the phenomenon itself is a process of expansion of the crimmigration 

regime. In other words, the constitutionality of immigration federalism is not the salient issue; 

rather, more salient is the issue of how the crimmigration regime continues to expand even amid 

the competition among different levels of government.  

Surely, policing immigration through criminal law enforcement has become ubiquitous. 

But is it effective? Specifically, did local immigration enforcement reduce crime rates? The link 

between the two is unclear, however. 136  For instance, Forrester and Nowrasteh believe that 

immigration policing through criminal law enforcement, whether it is via federal-local agreements 

or states’ own initiatives, are not effective in reducing crime.137 Specifically, in their study which 

examined the 287(g) Program, the authors found that the program does not yield an intended 

outcome, rather it contributes to boosting the number of assaults against law enforcement officers. 

Then, the cost of such fruitless expansion of crimmigration is ultimately a burden for the targets 

of crimmigration to bear – the immigrants themselves.  

 

VI. Refugees Deportation in Crimmigration 

The degree to which refugees are discussed in the discourse of crimmigration is limited. 

Understandably, that is because criminals do not discriminate against noncitizens based on their 

immigration status. That is, whether the targeted person is a LPR or a refugee does not matter in 

the eyes of crimmigration. Since the coining of the term crimmigration, its concepts have been 

applied outside of the United States, but only to parallel criminalization of immigrants with the 

 
136  See, e.g., MAI THI NGUYEN & HANNAH GILL, THE COSTS AND CONSEQUENCES OF LOCAL IMMIGRATION 

ENFORCEMENT IN NORTH CAROLINA COMMUNITIES THE 287(G) PROGRAM (2010); Mai Thi Nguyen & Hannah Gill, 

Interior immigration enforcement: The impacts of expanding local law enforcement authority, 53 URBAN STUD. 302–

323 (2016), http://journals.sagepub.com/doi/10.1177/0042098014563029 (last visited Sep 18, 2018). 
137 Forrester and Nowrasteh, supra note 133. 
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criminalization of refugees, mostly in Europe.138 Such works have analyzed and discussed the 

processes by which refugees are criminalized and to how migration of refugees is further 

“securitized.”  

Nevertheless, what lacks in the discussion of the two, at least in the United States’ context, 

is the effects of the expansion of crimmigration regime on the lives of refugees; refugees are 

considered part of the general immigrant population in discussing the effects and consequences of 

crimmigration. This presumption is a valid one, as refugees are equally vulnerable to being 

criminalized as immigrants of no refugee backgrounds. If so, why is it important to look 

specifically at refugees in crimmigration regime? I argue that the crimmigration consequence of 

refugees is particularly harsher for refugees since deportation of refugees would inevitably trigger 

the question of violation of the nonrefoulement principle.  

The crimmigration regime in the United States is designed so that it can criminalize 

virtually any offense as a deportable crime. So, in an environment where more immigrants are 

increasingly becoming potential targets of deportation, it is only natural for more refugees to 

become targets of the same system that prioritizes the removal of nonitizens over consideration of 

their backgrounds. Deportation of refugees can only occur in the United States as a result of an 

immigrant of refugee background committing a deportable offense. Deportation of refugees writ 

large is a collateral effect of the criminalization of immigration, which prioritizes the removal of 

criminal aliens, regardless of their backgrounds. Whether an immigrant is a refugee or not has no 

 
138 Alison Gerard & Sharon Pickering, Crimmigration: Criminal Justice, Refugee Protection and the Securitisation of 

Migration,  in THE ROUTLEDGE HANDBOOK OF INTERNATIONAL CRIME AND JUSTICE STUDIES (2013); Jelmer Brouwer, 

Maartje van der Woude & Joanne van der Leun, Framing migration and the process of crimmigration: A systematic 

analysis of the media representation of unauthorized immigrants in the Netherlands., 14 EUR. J. CRIMINOL. 100–119 

(2017). 
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leverage in the removal process whatsoever. Put together, I qualify the phenomenon of refugee 

deportation as an example of expansion of crimmigration.  

The expansion of the crimmigration regime threatens the refugee population in similar 

ways that it is threatening the general immigrant population, only that the consequences of 

becoming targets of crimmigration is harsher for refugees than it is for immigrants of non-refugee 

background. Criminalization of immigration, and subsequently, criminalization of being a refugee 

is becoming a norm in immigration administration. But crimmigration alone is not the only shift 

in the culture of “doing immigration” that perpetuates phenomena such as deportation of refugees. 

It is paired with a judicial-political structure that allows refugee deportation to continue, often 

unnoticed, ignored, and shut down when challenged. 
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Chapter 3 When Courts Defy International Norms 

 

I. Introduction 

Despite the United States’s mythic reputation as a nation of immigrants, the development 

of U.S. immigration law and its eventual fusing with criminal law, or crimmigration, has been 

defined by increasing targeting of immigrants for removal. Some refugees became collateral 

targets of removal, and such removal can be qualified to be a gross violation of the nonrefoulement 

principle. The principle of nonrefoulement is said to be the “most essential component of refugee 

status and of asylum,” and it has gained a status of jus cogens, a “peremptory norm of international 

law from which no derogation is permitted.” 139  The principle is widely accepted by the 

international community as a peremptory norm140; naturally, many international treaties, like the 

Convention Relating to the Status of Refugees141, the International Covenant on Civil and Political 

Rights (ICCPR)142, and the Convention against Torture and other Cruel, Inhuman or Degrading 

Treatment or Punishment (Convention against Torture)143 contain language that codifies it. The 

United States has legalized144 the principle of nonrefoulement, notably through amending the 

 
139 Jean Allain, The jus cogens nature of non-refoulement, 13 INT. J. REFUG. LAW 533–558 (2001); U.N. High 

Commissioner for Refugees, NOTE ON NON-REFOULEMENT (1977), http://www.unhcr.org/en-

us/excom/scip/3ae68ccd10/note-non-refoulement-submitted-high-commissioner.html (last visited Jun 15, 2018). 
140 There is no debate on whether the principle of nonrefoulement is a peremptory norm; notwithstanding, there exists 

some superficial debate over the ways to interpret it as jus cogens. Traditional jus cogens are prohibition of piracy, 

slavery, war crimes, crimes against humanity, aggression, genocide, torture, apartheid, and terrorism. But as Allain 

demonstrates, today, the principle of nonrefoulement has certainly gained status of jus cogens among states, 

international organizations, regional conventions, domestic laws, practitioners, and scholarship. See, e.g. , where the 

author argues that “nonrefoulement is a corollary to jus cogens protections of the individual insofar as it is implicated 

by obligations of the State arising from peremptory norms, the performance of which requires State to prevent 

violations of jus cogens” (p. 391). 
141  U.N. GENERAL ASSEMBLY, CONVENTION AND PROTOCOL RELATING TO THE STATUS OF REFUGEES (1951), 

http://www.unhcr.org/en-us/3b66c2aa10 (last visited Jan 24, 2018). 
142  OHCHR, INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (1966), 

https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx (last visited Aug 3, 2018). 
143  OHCHR, CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR 

PUNISHMENT (1984), https://www.ohchr.org/EN/Professionalinterest/Pages/CAT.aspx (last visited Aug 3, 2018). 
144 Kenneth W Abbott et al., The Concept of Legalization, 54 INT. ORGAN. 401–419 (2000). 
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Immigration and Naturalization Act via passing the Refugee Act of 1980.145 However, the United 

States’ commitment to the international principle of nonrefoulement predates the enactment of the 

Refugee Act since it has been party to the Refugee Convention since 1968 after acceding to the 

1967 Protocol Relating to the Status of Refugees.146 

The status of the language of nonrefoulement is beyond a symbolic one in the American 

jurisprudence, appearing in administrative guidelines, and numerous federal court cases. Clearly, 

since its adoption, the principle of nonrefoulement has become an obligation for the United States. 

Nevertheless, deviation from compliance does occur, and one notable example is the deportation 

of refugees. Noncompliance with the nonrefoulement principle occurs more frequently when the 

obligation of nonrefoulement conflicts with the domestic pressure and interests to remove criminal 

aliens. In this chapter, I discuss the definition, scope, origin, techniques of compliance and evaluate 

the United States’ level of compliance with the principle of nonrefoulement. In doing so, I narrow 

the scope of compliance to one that is more apt for analyzing deportation of refugees. Then I 

illustrate the different techniques of compliance and noncompliance with international principles 

that states use. Then I demonstrate how the United States has employed such techniques to not 

comply with the principle of nonrefoulement in the contemporary. 

 

II. Components of Compliance 

Concepts of compliance and noncompliance with international laws and norms have 

always been a contentious topic among scholars, particularly among political scientists and legal 

 
145 REFUGEE ACT OF 1980, PUB. L. NO. 96-212, 94 STAT. 102, (1980). 
146 U.N. GENERAL ASSEMBLY, supra note 141. 
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scholars.147 Traditionally, the concept of compliance has been viewed as a dependent variable; 

hence the countless research questions and agenda to reveal the causal mechanism of states’ 

compliance with international law. Nevertheless, the term remains nebulous and contentious, 

where there is no fixed agreed framework to define or use. For instance, some scholars suggest 

that compliance is an independent concept apart from the implementation and effectiveness of 

international law.148 There are also scholars who see compliance as a process, hence suggesting 

the shift of focus from the outcome of treaty negotiations to the myriad of actors involved in 

different stages of governance including the domestic, international and transnational actors 

before, during, and after traditional compliance takes place.149 Some even reject the concept of 

compliance entirely, arguing that there is too large of a disconnect between the act of compliance 

with the normative visions of international laws and a state’s behaviors and practices.150  

 

a. Compliance Through Different Lens 

Despite the incoherence of how to define compliance, the literature had resorted to 

accepting it as a dependent variable. Therefore, much of the existing literature traces the processes 

of compliance formation, where compliance is understood as the adoption of international law. 

There is extensive literature relating to international laws in international relations, a subfield of 

 
147 In this paper, I interchangeably use international law and international norms, and assume that international 

principles, such as nonrefoulement, are embedded in laws. Essentially, I see international laws as vehicles of 

international norms. 
148  Kal Raustiala & Anne-Marie Slaughter, International Law, International Relations and Compliance,  in 

HANDBOOK OF INTERNATIONAL RELATIONS 538–558 (Walter Carlsnaes, Thomas Risse, & Beth A. Simmons eds., 

2002). 
149  Lisa L. Martin, Against Compliance,  in INTERDISCIPLINARY PERSPECTIVES ON INTERNATIONAL LAW AND 

INTERNATIONAL RELATIONS 591–610 (Jeffrey L. Dunoff & Mark A. Pollack eds., 2012). 
150  Lisa Martin, “Against Compliance” in Jeffrey L. Dunoff and Mark Pollack (eds), International Law and 

Interantional Relations: Synthesizing Insights from Interdisciplinary Scholarship (Cambridge University Press 2013).  
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political science. In this subfield, the understanding of compliance is fragmented along the 

traditional schools of thoughts, notably realism, liberalism, and constructivism.  

Briefly, realists’ position on international law is that it is simply a byproduct of hierarchies 

of powers and the subsequent state practices.151 Their arguments are predicated heavily on the 

doctrine of anarchy in international relations; in other words, states take on a utilitarian position 

on maximizing to advance their specific national interests. Hence, realists see international law as 

an instrument of superpowers that cannot intrinsically alter the interests of other states. Rather, 

realists see states’ compliance with international law as an outcome of a situation wherein national 

interests are aligned and reflected with international law. Realists, realizing the low likelihood of 

realization of such situation, therefore, would argue that compliance with international law is not 

only difficult but also seldom achieved.  

On the contrary, liberalists, particularly those from the institutionalist camp, reject the 

realists’ position on international law. Liberalists’ understanding is deeply entrenched in the idea 

of reciprocity, which suggests that cooperation among states is an aggregate outcome of 

multilateral reciprocal responses.152 In other words, liberalists contend that one state’s compliance 

with international law may trigger a reciprocal response of other states. Unlike realists, liberalists 

tend to focus on institutional design, per their belief in the agencies of a nexus of international and 

domestic institutions regarding the enforcement of international law and compliance.153 Hence, 

 
151 James D Fearon, Bargaining, enforcement, and international cooperation, 52 INT. ORGAN. 269–305 (1998); 

George W. Downs, David M. Rocke & Peter N. Barsoom, Is the Good News about Compliance Good News about 

Cooperation?, 50 INT. ORGAN. 379–406 (1996); JACK L. GOLDSMITH & ERIC A. POSNER, THE LIMITS OF 

INTERNATIONAL LAW (2005). 
152 Robert O Keohane, Reciprocity in International Relations, 40 INT. ORGAN. 1–27 (1986). 
153 Ronald B Mitchell, Regime Design Matters : Intentional Oil Pollution and Treaty Compliance, 48 INT. ORGAN. 

425–458 (1994); Harold K Jacobson & Edith Brown Weiss, Strengthening Compliance with International 

Environmental Accords: Preliminary Observations from a Collaborative Project, 1 GLOB. GOV. 119–148 (1995); 

Abbott et al., supra note 144; Judith Goldstein et al., Introduction: Legalization and World Politics, 54 INT. ORGAN. 

385–399 (2000); Liliana Botcheva & Lisa L Martin, Institutional Effects on State Behavior: Convergence and 

Divergence, 45 INT. STUD. Q. 1–26 (2001); Lisa L. Martin & Beth A. Simmons, Theories and Empirical Studies of 
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liberalists would argue that collaboration among states through compliance with international law 

is possible even if the international law may not necessarily advance or reflect each states’ national 

interests. Some liberalist scholars also argue that state behavior of compliance is based on the 

states’ calculation of self-portrayal or “reputation.”154  

Constructivists approach the topic of compliance from a slightly different angle; 

constructivists are more concerned with the effects of international law on building state interests. 

In other words, their primary focus is not on how international laws are used to advance states 

interests; rather it is on how states’ “socialization” with each other about international law 

constructs shared norms, which create conditions ripe for compliance.155 That is, constructivists 

focus more on how the norms embedded in international law are constructed as to states’ 

competition among each other over advancing their respective national interests nor the 

institutional designs. Constructivists, therefore, would argue that the shared norm constructed in 

the process of drafting international law is the driving force behind states’ compliance.  

In more recent years, the scholarship on compliance has garnered the attention of legal 

scholars who contribute to the literature alongside political scientists, particularly on the role of 

 
International Institutions, 52 INT. ORGAN. 729–757 (1998); James Raymond Vreeland, Political institutions and 

human rights: Why dictatorships enter into the United nations convention against torture, 62 INT. ORGAN. 65–101 

(2008); BETH A SIMMONS, MOBILIZING FOR HUMAN RIGHTS (2009); Courtney Hillebrecht, The power of human rights 

tribunals: Compliance with the European Court of Human Rights and domestic policy change, 20 EUR. J. INT. 

RELATIONS 1100–1123 (2014). 
154 Andrew T Guzman, Compliance-Based Theory of International Law, A, 90 CALIF. LAW REV. 1823–1887 (2002). 
155 Ann Florini, The Evolution of International Norms, 40 INT. STUD. Q. 363–389 (1996); Jeffrey Legro, Culture and 

Preferences in the International Cooperation Two-Step Author ( s ): Jeffrey W . Legro Source : The American Political 

Science Review , Vol . 90 , No . 1 ( Mar ., 1996 ), pp . 118-137 Published by : American Political Science Association 

Stable, 90 AM. POLIT. SCI. REV. 118–137 (1996); Jeffrey T Checkel, International Organization Foundation Why 

Comply ? Social Learning and European Identity Change Published by : The MIT Press Why Comply ? Social 

Learning and European Identity Change, 55 INT. ORGAN. 553–588 (2001); Audie Klotz, Norms and sanctions: lessons 

from the socialization of South Africa, 22 REV. INT. STUD. 173 (1996); Audie Klotz, Norms reconstituting interests : 

global racial equality and U . S . sanctions against South Africa Norms reconstituting interests : global racial equality 

and U . S . sanctions against South Africa, 49 INT. ORGAN. 451–478 (1995); Jeffrey T Checkel, International 

Institutions and Socialization in Europe : Introduction and Framework International Institutions and Socialization in 

Europe : Introduction and Framework, 59 801–826 (2005). 
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domestic political institutions. This growing body of literature discusses, among many things, the 

degree to which international laws are enforced, and to what extent domestic political institutions 

comply with the existing codified laws. Some have built on the idea of compliance that sprouted 

from the constructivist camp, arguing that the international norm – or in this case, transnational 

norm - of compliance has been internalized by the domestic legal systems.156  

Regrettably, the field seems to lack a rigorous and robust methodological framework to 

bolster empirical analyses of measurable variables of compliance to test the claims and theories. 

The fragmentation of literature by issue areas is partially to blame. Notably, compliance literature 

has five areas of focus157: 1) war, peace, and security; 2) trade; 3) environment; 4) human rights; 

and 5) theory. Besides the theoretical work on compliance, the division is naturally by the topics 

of what international treaties are covered. It is not division per se that makes it more difficult to 

craft a sound methodological framework, rather it is the diversity of process of compliance by each 

treaty that makes the work of identifying, sorting, and disaggregating variables so difficult.158 For 

instance, compliance with a war treaty would involve drastically different processes than an 

environmental treaty. This view remains the dominant view in the scholarship thus far, albeit some 

recent attempts have been made to challenge the status quo.159 

Lastly, there has always been a great deal of interest in the field of human rights. That is 

so perhaps because it is one area of international law which has failed to gain a mutual degree of 

 
156 Harold Hongju Koh, Why Do Nations Obey International Law?, 106 YALE LAW J. 2599–2659 (1997). 
157 Beth A Simmons, Treaty Compliance and Violation, 13 ANNU. REV. POLIT. SCI. 273–296 (2010). 
158 Beth A Simmons, The International Politics of Harmonization : The Case of Capital Market Regulation, 55 INT. 

ORGAN. 589–620 (2001); Beth A Simmons & Daniel J Hopkins, The Constraining Theory Power of International 

Treaties : Theory and Methods, 99 AM. POLIT. SCI. REV. 623–631 (2005); Jana von Stein, Do Treaties Screen or 

Constrain? Selection Bias and Treaty Compliance, 99 AM. POLIT. SCI. REV. 611–622 (2005); Nathaniel Beck, Is 

causal-process observation an oxymoron?, 14 POLIT. ANAL. 347–352 (2006). 
159 Darren Hawkins & Wade Jacoby, Partial Compliance: A Comparison of the European and Inter-American Courts 

of Human Rights, 6 J. INT. LAW INT. RELATIONS 35–85 (2010); Courtney Hillebrecht, Rethinking compliance: The 

challenges and prospects of measuring compliance with International Human Rights Tribunals, 1 J. HUM. RIGHTS 

PRACT. 362–379 (2009); SIMMONS, supra note 153. 
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compliance among different states despite having an extensive list of countries who claimed to 

have adopted the norms, standards, and laws of human rights. That is, each state that is parties to 

a certain human rights treaty complies with it in varying degrees. In an effort to reveal why there 

is such a low level of compliance, scholars have pointed to the extremely porous character of the 

nexus between international human rights law and domestic politics, which may have led to poor 

institutional designs and a lack of binding or enforcement mechanisms.160 Despite the growing 

interest and literature on the matter, scholars voice that there is more to be learned about the role 

of domestic political institutions in compliance with international law - especially a need for more 

empirical analyses on how domestic politics affect state actors in various stages of governance 

decision to comply, and to what degree. 

 

b. The Scope of Compliance 

The central claim of this chapter is that deportation of refugees is a case of United States’ 

noncompliance with the international norm of nonrefoulement. For this research, the scope of 

compliance mirrors that of the existing literature on the issue, but particularly that of the more 

recent developments in the field which focus on the role of the domestic political institution in the 

enforcement of international law. The shift of focus to domestic political institutions requires a 

narrowing of the scope of compliance. That is, the traditional understanding of compliance 

encompasses a broader range of processes - from negotiating a treaty to ratifying it; but by focusing 

on the role of domestic political institutions, the scope of compliance can be narrowed to the 

 
160 Simmons, supra note 157; Oona a Hathaway, Do Human Rights Treaties Make a Difference?, 111 YALE LAW J. 

1935–2042 (2002); Emilie M. Hafner‐Burton & Kiyoteru Tsutsui, Human Rights in a Globalizing World: The Paradox 

of Empty Promises, 110 AM. J. SOCIOL. 1373–1411 (2005); Vreeland, supra note 153; Courtney Hillebrecht, 

Compliance: Actors, Context, and Causal Processes,  in RESEARCH HANDBOOK ON THE POLITICS OF INTERNATIONAL 

LAW 27–54 (Wayne Sandholtz & Christopher A. Whytock eds., 2017); Alexandria Huneeus, Lessons from the Inter-

American Court ’ s Struggle to Enforce Human Rights, 44 CORNELL INT. LAW J. 493–533 (2011). 
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enforcement of international laws upon adoption. In other words, this research understands 

compliance as a dependent variable in which state institutions adopt and enforce international laws, 

rather than just as a process of how states come to adopt international laws. This understanding of 

compliance allows for a more acute measuring of the level of compliance. In the case of this 

dissertation, I qualify the act of refugee deportation as a case of noncompliance and analyze to 

what degree state actors uphold the commitment to international laws that they have agreed to 

during enforcement.  

Furthermore, review of literature on compliance presents a crucial observation, that 

compliance, and noncompliance are not dichotomous concepts. Henceforth, they are not mutually 

exclusive to each other. Rather, it is more apt to consider the concepts as polar ends of a spectrum 

which may measure the degree of compliance. In this regard, it could be feasible to borrow Abbott 

et al.’s three attributes involved in the “legalization,161” or “domestication162” of international 

norms as variables to help theorize the level of compliance. The three attributes, in short, are (1) 

“obligation” – the legality of binding; (2) “precision” – definitions of authorities, conducts, and 

concepts; (3) “delegation” – how much power and authority are delegated to the domestic actors.163 

The levels of three attributes vary among states and even among a state’s various institutional 

actors.  

Borrowing Abbott et al.’s three attributes, a compliance meter such as the one shown in 

Table 3 can be created to better visualize this seemingly complicated concept of compliance. 

Compliance and noncompliance are visualized on a scale, not as a yes or no. However, obligation 

 
161 Abbott et al., supra note 144. 
162 David Sloss, Domestic Application of Treaties,  ST. CL. LAW DIGIT. COMMONS 1–27 (2011); Frans Vilijoen, 

Domestication of International Human Rights Law,  in INTERNATIONAL HUMAN RIGHTS LAW IN AFRICA (2007). 
163 Abbott et al. provides that the three attributes are each spectrum, wherein obligation stretches from “expressly 

nonlegal norm” to “binding rule,” precision from “vague principle” to “precise, highly elaborated rule,” and delegation 

from “diplomacy” to “international court, organization; domestic application” see supra note 6. pp. 403-405. 
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or an adoption of a treaty is a simple binary concept, and a null value of adoption would necessarily 

result in a case of noncompliance. With a combination of “Yes” on the adoption and varying 

degrees of precision and delegation, a state may score somewhere along the compliance scale.  

Table 3.1 Compliance Meter 

Level Compliance                                  → Noncompliance 

Obligation Yes No 

Precision Strict                     Partial                   → Loose 

Delegation Low                     Medium                 →  High 

 

Scoring the United States on this meter is easy. It has already legalized the principle of 

nonrefoulement, hence receiving a “Yes” on the attribute of obligation. However, the definitions 

of what constitutes and how the principle is applied and enforced is loose, so the United States 

receives a score of “Loose” on precision. Then, on delegation, the United States receives a score 

of “High” for having the federal government, particularly the executive agencies and the federal 

courts having a high degree of delegated authority in being able to interpret the codified law.  

 In this research, therefore, compliance is understood as: adoption and enforcement of 

international law by domestic institutional actors. Compliance may be evaluated from analyzing 

the degree to which American institutions, such as its executive, legislature, and the judiciary have 

enforced and abided by the principle of nonrefoulement, which they have codified.164 In what 

follows, I show that the judiciary and the executive agencies played an essential role as they enjoy 

high degree of authority regarding the enforcement and interpretation of nonrefoulement and its 

application. Subsequently, I argue that the United States ultimately did not comply with the 

nonrefoulement principle in deporting refugees. 

 

 
164 Hillebrecht, supra note 160. 
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III. Techniques of Compliance and Noncompliance 

Most commonly, international norms such as nonrefoulement have been adopted by 

individual states in the form of international laws which typically include treaties, conventions, 

and some agreements. However, the process of adopting international law differs by state. So-

called “domestic application of international treaties,” the scholarship on the issue shed light on 

different methods through which states adopt international laws. Traditionally, literature has been 

dominated by the views that employ the terms “monism” and “dualism” to distinguish different 

types of states. However, these terms are highly contestable and confusing as there is no agreed 

definition, framework, or use of the terms.165 Some scholars use the terms to denote the competing 

theoretical perspectives on the relationship between international and domestic laws.166 In this 

sense, dualism, as the name suggests, sees international law as fundamentally different from 

domestic laws, whereas monism essentially sees international law as the superior half of domestic 

law.  

Others use the terms similarly, but to simply categorize the different types of domestic 

legal systems.167 In this sense, dualist states have a type of a legal system in which the constitution 

or its equivalent would accord no preferential consideration to international treaties, henceforth 

seeing the two legal regimes as separate.168 On the contrary, a monist state would see international 

treaties as part of its domestic law upon signing, joining, or entering a treaty by the executive.169 

 
165 An equivalent would be term ‘democracy.’  
166 JAMES CRAWFORD & IAN BROWNLIE, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW 31–33 (James 

Crawford ed., 8 ed. 2012). 
167 ANTHONY AUST, MODERN TREATY LAW AND PRACTICE (2 ed. 2007); Sloss, supra note 162. 
168 In the works that compare the legal systems of twenty one states, dualist states include: Australia, Canada, India, 

Israel, and the United Kingdom. Monist states include: Austria, Chile, China, Columbia, Egypt, France, Germany, 

Japan, Mexico, Netherlands, Poland, Russia, South Africa, Switzerland, Thailand, and the U.S. See, e.g. DAVID SLOSS, 

THE ROLE OF DOMESTIC COURTS IN TREATY ENFORCEMENT : A COMPARATIVE STUDY (2009). 
169 Note that there are substantive differences and variations of monists states. For instance, each state classified as a 

monist state may have different ways of prioritizing or ranking international treaties in their domestic laws. For 

instance, in the U.S., international treaties, once ratified, are situated in the same hierarchical rank with statutes, 



66 

 

The substantive difference is in the role that domestic political institutions play and the timing of 

legislative actions, although such differences are more formal distinctions, not functional. Whereas 

in dualist states, the executive would typically require the legislature’s approval after it enters into 

an agreement, in most monist states, the executive requires legislative approval to even enter into 

an agreement. In reality, most nations are neither wholly dualist nor monist states, rather they are 

“hybrid states” containing elements of both systems.170 Accordingly, the United States may be 

categorized as a hybrid state since Article VI of the Constitution mandates that “all treaties made, 

or which shall be made, under the authority of the United States, shall be the supreme law of the 

land; and the judges in every state shall be bound thereby,” so long as the agreement being entered 

into receives “advice and consent of the Senate” per the “Treaty Clause” in the Constitution.171  

 Essentially, the monist-dualist divide is concerned with how treaties are implemented, and 

its relevance to compliance may not appear to be so obvious. In fact, it is important to be able to 

distinguish the issue of treaty implementation from the issue of treaty compliance. Nevertheless, 

the questions concerning treaty implementation have significant implications when theorizing 

what may constitute compliance and noncompliance, particularly for the latter. For instance, 

consider the following three scenarios of noncompliance: 

 

i) In a dualist state, noncompliance with international treaty may occur when the 

executive signs or enters into a treaty that the legislature does not approve; 

 
whereas in China and Japan, such treaties are ranked higher than statutes. The opposite is the case in states like South 

Africa. See, Sloss, supra note 162 at 8. 
170 Sloss, supra note 162; SLOSS, supra note 168. 
171 The process of treaty adoption in the U.S. is seemingly complex. Whereas the Senate’s “advice and consent” is 

necessary for a treaty to be ratified by the President, the executive may, without the Senate’s advice and consent, sign 

treaties and/or agreements. Furthermore, such agreements may have force of law at least over all federal jurisdiction 

upon signing of the agreement so long as the agreement is not revoked, withdrawn, or terminated. The “Iran Deal,” 

for example, was a treaty-like agreement which was never ratified, but did have the full force of law until it was 

revoked in 2018. See, Constitution Articles IV, and II. 
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ii) In a monist state, noncompliance may occur when the treaty is signed but does 

not go into full force due to its “non-self-executing” nature, i.e., the treaty is not 

ratified; and 

iii) Despite the ratification of a treaty - regardless of the dualist/monist nature of 

the state in question - the terms of the treaty are not respected in the enforcement 

and interpretation stages of the treaty.  

 

Frankly, the first two scenarios may not present cases of noncompliance at all since neither 

scenario is about complying with the treaty upon ratification of the treaties; instead, the two 

scenarios illustrate cases of non-implementation. Nevertheless, some scholars suggest that the 

legislature’s non-approval of a treaty may be viewed as a powerful form of noncompliance as a 

measure which would prevent compliance entirely.172 Of course, this view is predicated on the 

understanding that validates strict independence of the state’s executive and the legislature. 

Henceforth, the third scenario presented is more akin to the type of noncompliance in the focus of 

this research: noncompliance with the treaty upon its domestication. 

 Then, how do treaties become incorporated in domestic laws to be enforceable and 

obligatory? Typically, the degree of states’ responsibilities of international law in its own domestic 

law depends on the status the latter accords to the former, usually involving a process of ratification 

or accession; this would apply equally to both monist and dualist states.173 Treaty ratification may 

vary by countries, but according to the Vienna Convention of the Law of Treaties (Vienna 

 
172 Joanna Harrington, Scrutiny and approval: The role for westminster-style parliaments in treaty-making, 55 INT. 

COMP. LAW Q. 121–160 (2006); Jean Galbraith, Making Treaty Implementation More Like Statutory Implementation,  

1309–1364 (2016). 
173 ALEXANDER ORAKHELASHVILI, PEREMPTORY NORMS IN INTERNATIONAL LAW 541 (2008). 
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Convention), a treaty may become binding through ratification or accession.174 Ratification and 

accession are processes different than the simple signing of a treaty, as the former acts indicate the 

ratifying states’ consent to be bound to a treaty, whereas the latter qualifies, in good faith, that the 

signatory parties may proceed to the process of ratification.175 The United States is only a signatory 

to the Vienna Convention since 1970, and the “Senate has not given its advice and consent to the 

treaty[,]” although many parts of the Convention are considered “to constitute customary 

international law on the law of treaties.”176  

 An obvious implication of the United States not having ratified the Vienna Convention is 

that the Convention has no force in the United States. This is not entirely true. Rather, the United 

States had traditionally allowed international treaties to take full force upon entering, without 

having the need for ratification, so long as a treaty being entered into were “self-executing” in a 

way that the treaty creates a private right which then allows for a private right of action.177 

However, especially during and after the Reconstruction Era, such traditional assumptions were 

lost and courts increasingly relied on the belief that no treaty, unless explicitly expressed, are to 

be assumed self-executing.178 Henceforth, despite a treaty that may have created not only private 

rights, but also subsequently allowed private right of action, so long as it does not go through the 

ratification process and be codified explicitly, federal courts today would be inclined to challenge 

the self-executing nature of the treaty.   

 
174 See, Articles 2 (1)(b), 14(1), and 16 for ratification. Rules on accession are laid out in Articles 2 (1)(b), and 15 of 

the Convention.  
175 Id. See, Articles 12(2)(b), 10, and 18 
176  U.S. Departmnet of State, Vienna Convention on the Law of Treaties, 

https://www.state.gov/s/l/treaty/faqs/70139.htm (last visited Aug 17, 2018). 
177 Oona a Hathaway, Sabrina McElroy & Sara A Solow, International Law at Home: Enforcing Treaties in U.S. 

Courts, 37 YALE J. INT. LAW 51–106 (2012). 
178 Id. 
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 Recognizing the United States’ periodic cases of refoulement as a type of noncompliance 

illustrated in scenario (iii) can facilitate further discussion on the specific practices of such 

noncompliance. This focus, however, should not undermine the importance of other types of 

noncompliance, such as legislatures’ non-approval, as invalid or under deserving of attention. In 

fact, the frequency of legislative non-approval through inaction is notably high in the United States 

and adequate explanations as to why so seems to be lacking. This structural composition of United 

States’ process of adopting an international norm showcases a way that a case of noncompliance 

may occur. In addition to the structural way are post-adoption techniques of compliance which 

may ultimately result in noncompliance with international norms. 

 

a. Techniques of Compliance: Harmonization, Avoidance, and Judicialization 

Generally, state actors may use techniques of “harmonization” or “avoidance” once they 

adopt international norms, especially jus cogens norms.179 The former is a technique by which 

actors treat international norms as their own. The latter is where actors circumvent or 

systematically ignore the obligation, especially when disputed. State actors’ decision to employ 

the harmonization technique tend to be predicated on their understanding that a set of international 

norms are legally binding as formal laws in the domestic legal spheres. Many state actors may 

resort to the techniques in different instances, but especially when faced with the issue of treaty 

compliance, or when such issues are “judicialized.”180 Judicialization has been defined as “the 

ever-accelerating reliance on courts and judicial means for addressing core moral predicaments, 

 
179 David Sloss & Michael P. Van Alstine, International Law in Domestic Courts,  in RESEARCH HANDBOOK ON THE 

POLITICS OF INTERNATIONAL LAW 79–115 (Christopher A. Whytock & Wayne Sandholtz eds., 2017). 
180 MARTIN SHAPIRO & ALEC STONE SWEET, ON LAW, POLITICS, AND JUDICIALIZATION (2002); Ran Hirschl, The New 

Constitutionalism and the Judicialization of Pure Politics Worldwide, 75 FORDHAM L. REV. 721–754 (2006), 

http://fordhamlawreview.org/articles/the-new-constitutionalism-and-the-judicialization-of-pure-politics-worldwide. 
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public policy questions, and political controversies.”181 This trend of judicialization has begun 

shifting “the balance of power between law and politics [to] favor judicial institutions over 

representative and accountable institutions[,]” as judicial rulings on contentious issues, especially 

those of treaty compliance, are precedential.182  

Naturally, when an issue is judicialized, courts are more likely to resort to the techniques 

of harmonization and avoidance more so than the other state actors. Some scholars like David 

Sloss and Michael Alstine hypothesize that there are some observable patterns among independent 

judiciaries regarding the technique selection, but such observation is predicated on the 

understanding that, contrary to the popular misconception, international treaties do not exclusively 

focus on regulating relationships between nations.183  Rather, they argue that international treaties 

regulate three types of relationships, which are, (1) horizontal, (2) vertical, and (3) transnational 

relations.184 Put together, “judicial behavior [tends to vary] depending on whether an international 

legal rule regulates the ‘horizontal’ relations between states, the cross-border ‘transnational’ 

relations between private actors, or the ‘vertical’ relations between states and private actors.”185  

The courts’ role in compliance with horizontal treaties tends to be marginal. Rather, when 

a state makes a violation claim against another state, the issue is almost always raised at an 

international tribunal. The most obvious reason this being the case is that domestic courts simply 

lack the institutional capacity to adjudicate state-to-state matters. Instead, states raise such issues 

in diplomatic capacities. In rare instances where a private complainant does file a horizontal case 

in a domestic court, courts employ the avoidance technique. The rationale would be that sovereign 

 
181 Hirschl, supra note 180 at 712. 
182 Russell Miller, Lords of Democracy: The Judicialization of “Pure Politics” in the United States and Germany, 61 

WASH. LEE LAW REV. 587–665 (2004).  
183 Sloss and Van Alstine, supra note 179; Sloss, supra note 162; SLOSS, supra note 168. 
184 Sloss, supra note 162. 
185 Sloss and Van Alstine, supra note 179 at 84. 
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nations are not subjected to domestic ruling or power; in other words, even if a domestic court that 

belongs to one sovereign state would find another state to have violated the terms of a treaty, the 

court would lack the power to penalize a sovereign state.186 For instance, groups of individuals had 

sued Italy and Netherlands in their respective courts, following the North Atlantic Treaty 

Organization (NATO) bombing of Yugoslavia in 1999.187 In both cases, the courts ruled that Italy 

and Netherlands’ partake in NATO bombing were political actions of sovereign states and that 

national courts cannot try sovereigns states for state actions which were “manifestation of a 

political function.” Similarly, in Saleh v. Bush, the U.S. federal courts dismissed a class-action 

lawsuit filed against the Bush Administration for their involvement in Iraq War.188 This kind of 

politicization of issues is one popular avoidance techniques applied by courts. 

On the contrary, domestic courts seldom avoid dealing with transnational relationships. In 

fact, domestic courts play a crucial role in ensuring that private actors – individuals or 

organizations – act in accordance with the transnational treaties that the respective states have 

entered. Treaties which regulate transnational relationships are mostly multilateral treaties like the 

1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards,189 1980 Hague 

Convention on Child Abduction,190 the 1980 Vienna Convention on Contracts for the International 

 
186 Id. at 89. 
187 See, e.g. Presidency of the Council of Ministers v. Markovic; ANDRE NOLLKAEMPER, NATIONAL COURTS AND THE 

INTERNATIONAL RULE OF LAW 51 (2011). 
188 United States District Court N.D. California, SUNDUS SHAKER SALEH v. GEORGE W. BUSH et al., Case No. 

1 (2013). 
189 More commonly known as the 1958 New York Convention, this convention requires the courts of contracting states 

to allow, recognize, and enforce private agreements or arbitration among parties. As of July 2018, there are 159 parties 

to the Convention. Vreeland, supra note 15; U.N. COMMISSION ON INTERNATIONAL TRADE LAW, CONVENTION ON 

THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS (1958). 
190 The Hague Convention is a multilateral treaty that establishes rules and guidelines of returning children who had 

been internationally abducted. As of July 2018, the Convention has 98 parties. HAGUE CONFERENCE ON PRIVATE 

INTERNATIONAL LAW, CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION 

(1980). 
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Sale of Goods (CISG),191 and the 1999 Montreal Convention192. Many of these treaties accord 

private rights and codify the private right of action in case such rights may be infringed upon.  

Simply put, domestic courts serve as important enforcers when an issue brought to court 

concerns treaties or provisions within a treaty that regulate the relationship of private actors across 

borders. Sloss gives two reasons why domestic courts treat transnational treaties differently than 

horizontal treaties. First, he argues that unlike international tribunals, domestic courts have 

jurisdiction to adjudicate disputes which involve private parties regarding infractions of the terms 

of the transnational treaties.193 In fact, issues such as private investment disputes would rarely rise 

to international tribunals like the International Court of Justice (ICJ). Second, issues regarding 

transnational relationships are rarely sufficiently political; although many transnational issues may 

be political, they do not carry with them the political salience to become subjects of diplomacy.194  

When issues regarding transnational relationships are brought to court, then, the court is 

more likely to adopt harmonization techniques to rule in sync with the corresponding treaty 

provisions. In fact, when dealing with transnational issues, courts seldom question the ratification 

status of the treaty which they apply in the ruling. The threshold of domestication required for 

courts to enforce treaties is signing, not ratification – a position sharply distinctive from that on 

horizontal issues.  

 
191 More commonly known as the “1980 Vienna Convention (CISG),” the purpose of this treaty is to provide a uniform 

and fair rule for drafting international contracts of sales. As one of its main functions, the CISG automatically sets the 

legal rights and obligations of the parties engaged in activities of sales of goods. As of July 2018, there are 89 members 

to the Convention, although only ten of which have ratified the Convention. U.N. COMMISSION ON INTERNATIONAL 

TRADE LAW, UNITED NATIONS CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS (1980). 
192 The MC99 is a multilateral treaty that governs the relationships between airlines and their customers. It “establishes 

airline liability in the case of death or injury to passengers, as well as in cases of delay, damages or loss of baggage 

and cargo.” As of July 2018, there are 120 members. INTERNATIONAL AIR TRANSPORT ASSOCIATION, MONTREAL 

CONVENTION (1999). 
193 Sloss, supra note 162 at 11. 
194 Of course this does not completely rule out the potential of transnational disputes among private parties from 

becoming politically salient enough to become subjects of diplomatic actions. In fact, there are many instances of 

transnational disputes triggering significant international political conflicts.  
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Whereas courts’ behaviors are more predictable for horizontal and transnational 

relationships, they exhibit a significantly higher degree of uncertainty in their behaviors when 

dealing with vertical relationships. This is in part due to the nature of treaties that govern vertical 

relationships. Unlike transnational treaties, vertical ones accord and implicate the rights of not just 

private parties, but also states. In other words, such treaties create legal duties that governments 

and their agencies owe to individuals. Examples of vertical treaties include most of the 

humanitarian treaties, like the International Covenant on Civil and Political Rights (ICCPR),195 

and the Refugee Protocol. For instance, although the CISG regulates cross-border contractual 

activities, it does not create drastically new duties and obligations for states. In contrast, the 

Refugee Convention does; notably, the Refugee Convention mandates, among many things, the 

screening, admission, resettlement, and nonrefoulement of refugees and asylum seekers as new 

duties to states.  

Faced with a new set of duties, courts do not uniformly employ specific techniques when 

dealing with vertical relationships. However, according to Sloss and Alstine, there are three 

uncertain, but distinct observations which may be helpful.196 First observation the authors purport 

is that courts that enjoy a higher degree of judicial independence are more likely to employ the 

harmonization technique, thereby providing remedies to parties when state actors are found to have 

violated some legal norm. Whereas courts which do not enjoy judicial independence are more 

likely to employ the avoidance technique in lieu of providing remedies to private parties even if 

state actors violate international norms. To complicate the matter, the authors also point to the 

“nationalist” versus “transnationalist” positions and leanings of the courts in conjunction with the 

judicial independence factor. 

 
195 OHCHR, supra note 142. 
196 Sloss and Van Alstine, supra note 179. 
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Furthermore, courts behave substantively differently depending on who the claimant is. 

That is, courts behave differently when the state “invokes an international norm to justify imposing 

a sanction on a private party, and [when] a private actor seeks a remedy against the government 

for violation of an international norm.”197 The last observation is that courts’ behaviors may differ 

depending on where the claim is filed. That is, there is a difference between when a private actor 

files a claim against a state actor A in that State A versus when a private actor files a claim against 

a foreign state actor B in State A.   

Harmonization techniques are rather simple to identify; ratification of international treaties 

and the acceptance and treatment of the contested issues as legal ones are popular harmonization 

techniques. In other words, by treating the issue as legal ones after an international treaty in 

question is domesticated, the courts can harmonize. On the other hand, there is a broader range of 

avoidance techniques which includes, but are not limited to: 

 

- Politicization of the issue; 

- Invoking the non-self-executing declaration; and 

- Giving deference to the executive branch. 

 

Politicization of the issues like the ones mentioned above is especially prevalent when courts must 

decide on a case regarding a horizontal relationship. Invoking the non-self-executing declaration, 

as mentioned in the previous section, relates to the process of ratification, and is a popular 

technique that courts resort to when dealing with cases which concern vertical relationships. In 

fact, the U.S. federal courts generally do not consider international human rights treaties, like the 

 
197 Id. at 103. 
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ICCPR, to be self-executing. So, unless the international norms in the international human rights 

treaties have been domesticated in domestic laws, courts will relegate the status of international 

treaties as simple guidelines, and not apply them statutorily – even the treaties which the United 

States has partially or fully ratified but not yet domestically codified.198 Evidently, this is becoming 

more true recently as courts are instructed to presume remedies to treaty violation as political, and 

not judicial, which in turn encourages lower courts to avoid exercising their potential remedial 

competences in treaty cases at all.199  

 Giving deference to the executive branch is, perhaps, inevitable as the executives are often 

the agents and administrators who assume the primary responsibilities for implementing the duties 

that treaties – especially vertical treaties – create. Courts, especially the U.S. federal courts, 

“regularly give substantial deference to the executive branch’s interpretation of treaties.”200 Some 

scholars go as far as arguing that the federal courts defer to the executive interpretation in most of 

the cases that require treaty interpretation, especially after such treaties go into force.201 This 

practice of executive deference has, in fact, become regularized practice since Chevron U.S.A., 

Inc. v. Natural Resources Deference Council, Inc., a landmark case in which the Supreme Court 

 
198 See, e.g. David Sloss, The Domestication of International Human Rights: Non-Self-Executing Declarations and 

Human Rights Treaties, 24 YALE J. INT. LAW 129–220 (1999); Hathaway, McElroy, and Solow, supra note 177. The 

authors explain that U.S. federal courts have, “[instead] of presuming that treaties that create private rights necessarily 

create private rights of action, courts now generally presume that they do not, regardless of the type of treaty[,]” 

especially after a SCOTUS case, Medellin v. Texas (2008) 522 U.S. 491. This was a case in which the Court reasoned 

that international treaties were not self-executing, therefore not enforceable in the U.S. unless explicitly domesticated 

into law by Congress.  
199 Lori F. Damrosch, Main Essay – Medellin and Sanchez-Llamas: Treaties from John Jay to John Roberts,  in 

INTERNATIONAL LAW IN THE U.S. SUPREME COURT 451–464 (David Sloss, Michael D. Ramsey, & William S. Dodge 

eds., 2011). 
200 Hathaway, McElroy, and Solow, supra note 177 at 100. 
201 See, e.g., where authors cite the Restatement (Third) of Foreign Relations Law of the United States Section 326(2) 

(1987), where it says, “Courts in the [U.S.] have final authority to interpret an international agreement for purposes of 

applying it as law in the [U.S.], but will give great weight to an interpretation made by the executive branch.”; David 

J. Bederman, Revivalist Canons and Treaty Interpretation, 41 UCLA LAW REV. (1993); Connor N. Raso & William 

N. Eskridge, “Chevron” as a Canon, Not a Precedent: An Empirical Study of What Motivates Justices in Agency 

Deference Cases, 110 COLUMBIA LAW REV. 1727–1817 (2010). 
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produced a legal test for determining when to grant executive deference to statutory interpretation 

which executive agencies administer. In detail, the Chevron test is a two-part test which first asks 

whether Congress has directly and explicitly dealt with the issue. In cases where it has not, then 

the administrating agency’s interpretation is valid, so long as it is permissible within the 

constitutional limits.  

 The executive deference is a popular avoidance technique as there are more treaty norms 

and statutes which had not been directly addressed by Congress than there are those which 

Congress has. Essentially, avoidance techniques like executive deference allow state actors to 

comply with international treaties even though the ways in which treaties are implemented would 

resemble closer to noncompliance or even violation. Deportation of refugees is a fitting example, 

where courts have been complicit with the executive agencies’ practice of deporting refugees 

despite the state’s commitment to the nonrefoulement principle – an act which the court has 

determined in favor of the administrative interpretation of the Refugee Protocol.  

 

IV. History of Nonrefoulement in the United States and the Role of the Court 

Article 33, along with Article 1 of the Convention and Protocol Relating to the Status of 

Refugees are among the more well-known articles in the document. Article 1 defines and sets the 

boundaries of the term “refugee,” and Article 33 codifies the principle of nonrefoulement.202 The 

United States became a party to the Convention when it acceded to the Protocol in 1968.203 The 

Refugee Convention is not the only legal document which obligates the United States of its duties 

to nonrefoulement. One may easily find the language of nonrefoulement in other international 

conventions, treaties, and agreements that the United States signed, as well as in its own legal 

 
202 U.N. GENERAL ASSEMBLY, supra note 141. 
203 Id. 
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codes, specifically, in the INA. Contrary to its high visibility today, the principle of 

nonrefoulement was not clearly incorporated into domestic law until the passage of the Refugee 

Act of 1980. The Refugee Act made domestic laws conformed to the obligations of the 1968 

treaty.204 In this legalization process, the language of nonrefoulement received a partial make over, 

but the spirit of nonrefoulement and the mechanisms of it made full transition from the Refugee 

Convention to the U.S. Codes.205  

At the time when the INA was amended to reflect the United States’ commitment to 

nonrefoulement, there was no backlashes to the act of bringing the domestic law to conformity 

with the Convention; both houses of the legislature had a unified voice that the provisions made 

to the U.S. Codes were intended to be “construed consistent with the Protocol,” which such 

congressional intent and purpose of provisions were later confirmed and recognized by the 

Supreme Court.206 With the unified voice that supported an adherence to international standards, 

and especially having codified it within the domestic legal system, the principle of nonrefoulement 

appeared to have no threats to violation. Nevertheless, the 1980s was marked by intense political 

pressure to focus more on immigration and refugee issues, along with the ongoing “War on Drugs,” 

which made it difficult for many state institutions to not consider invoking the possibility of 

noncompliance with the principle.  

In fact, the United States’ commitment to the principle was almost immediately challenged 

since the officiation during the “Caribbean Refugee Crisis” throughout the 1970s and the 1980s, 

when approximately 100,000 Cubans 25,000 Haitian “boat people” had arrived, mainly in 

 
204 REFUGEE ACT OF 1980, PUB. L. NO. 96-212, 94 STAT. 102, supra note 145. 
205  Notably, the U.S. code does not explicitly employ the term “nonrefoulement.” Rather, the language of 

nonrefoulement is codified under INA §241(b)(3), and is more commonly known as “withholding of removal.” 
206 S. Rep. No. 96-590, p. 20 (1980); H.R. Rep. 96-781, p. 9 (1980); see also, INS v. Cardoza-Fonseca, 480 U.S. at 

436-7 (1987); INS v. Stevic, 467 US. 407, 421 (1984). 
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Florida.207 Not only did the Reagan administration in 1981 made it mandatory for all arriving 

asylum seekers to be put in detention until the review of their asylum claims, that administration 

also pursued a practice of interdiction of vessels suspected of transporting undocumented migrants 

from the Caribbean region which resulted in the interdiction of 22,940 Haitians at sea and, of which 

only 11 Haitians qualified to apply for asylum in the United States.208 The interdiction practices, 

as well as the so-called “wet foot, dry foot” asylum policies which came later in the 1990s, were 

certainly acts questionable as a violation of the nonrefoulement principle. When challenged, the 

state ultimately argued that nonrefoulement obligation does not apply extraterritorially, 

henceforth, only those refugees and asylum seekers who are “at the border or within a country, not 

the high seas” may receive nonrefoulement protections.209  

In 1986, Congress passed ADAA as part of the country’s continued efforts to fight the War 

on Drugs. Not long after, in 1988, major amendments were made to ADAA which effectively 

amended INA. Most importantly, Congress created a new category of deportable offenses, or 

“aggravated felonies,” and made it mandatory to detain anyone convicted of an aggravated 

felony.210 Initially, the ADAA included only murder, drug and firearms trafficking crimes to be 

constitutive of aggravated felonies, but the list expanded immensely especially in 1990, 1994, and 

1996. The creation and addition of aggravated felonies ultimately made it easier for the United 

 
207 Ruth Ellen Wasem, U. S . Immigration Policy on Haitian Migrants,  (2009); Ruth Ellen Wasem, CRS Report 

for Congress Received through the CRS Web U . S . Immigration Policy on Haitian Migrants,  Comp. Gen. 

Pharmacol. 1–6 (2005). 
208 Id. 
209 Sale v. Haitian Ctrs. Council, 113 S. Ct. 2549, 113 S. Ct. 2549, 125 L., 509 U.S. 155, (1993). 

But there is a disagreement among scholarship whether nonrefoulement obligation is territorially bound or that 

extraterritoriality is implied. The UNHCR argues the latter, see, e.g., Volker Turk & Elizabeth Eyster, Strengthening 

Accountability in UNHCR, 22 INT. J. REFUG. LAW 159–172 (2010); U.N. HIGH COMMISSIONER FOR REFUGEES, 

INTERCEPTION OF ASYLUM-SEEKERS AND REFUGEES: THE INTERNATIONAL FRAMEWORK AND RECOMMENDATIONS 

FOR A COMPREHENSIVE APPROACH (2000). Whereas, the former understanding has been the popular understanding 

supported by individual states when challenged for violating the nonrefoulement principle.  
210 Specifically, the ADAA amended the INA by adding §101(a)(43), or the aggravated felonies section, which defined 

it as deportable criminal offenses that include: murder, drug and firearms trafficking.  
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States to deport refugees, and those who had arrived to the United States as refugees. The 

criminalization of immigration, or crimmigration as detailed in the previous chapter created a way 

for the state to successfully, and unquestionally deport some refugees, targetting them as criminals 

before acknowledging their refugee status and background.  

Some key highlights to the development of the crimmigration regime includes a relatively 

short, but a compact history of criminalizing immigrants and subsequently depriving them of the 

set of rights and duties owed to noncitizens. For instance, the Immigration Act of 1990 added on 

the list of aggravated felony, money laundering, any violent crimes which the terms of 

imprisonment imposed is more than five years, any attempts to conspire to commit the acts of 

aggravated felony, and any criminal convictions which occurred outside of the United States 

within the past 15 years.211 The 1990 Act also repealed authorities of judges to grant discretionary 

relief from deportation known as “Judicial Recommendations Against Deportation (JRAD).”212 

The 1990 Act was specifically made retroactive so that aggravated felons who had already served 

time for crimes committed prior to the amendments made to the law were automatically 

disqualified for deportation waivers. Here, such individuals included LPRs of refugee background.  

In 1994, Congress passed the Violent Crime Control Law Enforcement Act, and the 

Immigration and Nationality Technical Corrections Act. The former Act amended the INA to 

allow the Attorney General to circumvent hearing before an immigration judge and deport certain 

noncitizen-aggravated felons without granting them their due process rights.213 The latter added 

onto the aggravated felonies list, firearm trafficking, theft and burglary which would result in 

 
211 Anti-Drug Abuse Act Pub. L. No. 100-690, 100 Stat. 3207, §§ 7348, 7345, 7347 (1988). 
212 Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978, § 511 (1990). 
213 THE VIOLENT CRIME CONTROL AND LAW ENFORCEMENT ACT OF 1994, PUB. L. NO. 103-322, 108 STAT. 1796, supra 

note 76 at 130004(a). creating new INA §242A(b), 8 U.S.C. §1252a(b). The due process rights were disregarded only 

to certain noncitizens already convicted of aggravated felonies who did not have LPR status.  
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imprisonment term of at least five years, ransom offenses, child pornography offenses, 

prostitution, racketeering offenses, espionage, and slavery.214  

In 1996, two historical legislations passed, the Anti-Terrorism and Effective Death Penalty 

Act, and the Illegal Immigration Reform and Immigrant Responsibility Act, which expanded the 

crimmigration regime further. Together, the acts added gambling offenses, prostitution 

transportation, alien smuggling, document fraud, bribery, misrepresentation, sexual abuse, money 

laundering, and others to the list of aggravated felony. 215  Specifically, IIRIRA lowered the 

imprisonment year threshold for many offenses to be considered aggravated felony from five years 

to one year, henceforth drastically expanding the range of targets.  

With an increasing number of immigrants targeted for deportation and no longer eligible 

for waiver for deportation, state’s commitment to and compliance with the principle of 

nonrefoulement were questioned. When questioned, however, courts have increasingly shown to 

exercise the avoidance technique, particularly that of executive deference, to interpret deportation 

of refugees as a legitimate administrative action. Besides the courts’ attitudes, more recent 

examples of United States’ treatment, and implementation of nonrefoulement are also closely 

linked to the crimmigration regime, but in the discourse of national security. In fact, one key 

byproduct (or perhaps part of) of crimmigration was the expansion of restrictionist immigration 

policies and severe policing of borders, which created conditions ripe for increased irregular 

migration as means chosen by refugees, and other types of migrants.216 

 
214 IMMIGRATION AND NATIONALITY TECHNICAL CORRECTIONS ACT OF 1994, PUB. L. NO. 103-416, 108 STAT. 4308, 

(1994). 
215 ANTI-TERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 1996, PUB. L. NO. 104-132, 110 STAT. 1214, supra note 

76; ILLEGAL IMMIGRATION REFORM AND IMMIGRANT RESPONSIBILITY ACT OF 1996, PUB. L. NO. 104-208, 110 STAT. 

3009, supra note 76. 
216 Claire Brolan, An Analysis of the Human Smuggling Trade and the Protocol Against the Smuggling of Migrants by 

Land, Air and Sea (2000) from a Refugee Protection Perspective, 14 INT. J. REFUG. LAW 561–597 (2003); Antonio 

Martón Artiles, Irregular Migration. The Dilemmas of Transnational Mobility, 11 TRANSF. EUR. REV. LABOUR RES. 
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As irregular migration became overly politicized in fervidly xenophobic and nationalist 

rhetoric, the United States continued to apply the avoidance techniques when necessary to evade 

compliance with the nonrefeoulement principle. One unique way of doing so was to use the 

exceptions clause in Article 33(2) of the Refugee Convention to create a long list of policies and 

practices aimed at removing criminal aliens and preventing refugees and migrants from entering 

the United States in the name of anti-terrorism; such behaviors became more apparent especially 

after September 11, 2011.217  

Article 33(2) of the Refugee Convention creates two instances wherein exceptions to 

nonrefoulement may occur:  

 

2. The benefit of the present provision may not, however, be claimed by a refugee 

whom there are reasonable grounds for regarding as a danger to the security of the 

country in which he is, or who, having been convicted by a final judgment of a 

particularly serious crime, constitute a danger to the community of that country. 

 

First exception to nonrefoulement is the “public order exception,” which applies to a refugee who 

has been “convicted by a final judgement of a particularly serious crime.” This exception requires 

a two-part test. First, the test would determine the matter of conviction through a final judgement, 

then whether such conviction passed the threshold of a particularly serious crime – at least, such 

two-part test is what the Convention would require on the face value. However, many states have 

automatically assumed that conviction would undoubtedly pose a threat to the “community of that 

 
275–279 (2005); Erika Feller, Asylum, Migration and Refugee Protection: Realities, Myths and the Promise of Things 

to Come, 18 INT. J. REFUG. LAW 509–536 (2006). 
217 Alice Farmer, Non-refoulement and Jus cogens: Limiting Anti-Terror Measures That Threaten Refugee Protection, 

32 GEORGET. IMMGR. LAW J. 1–44 (2008). 
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country” and applied a vague threshold to determine conviction of which crimes constitute a 

particularly serious crime. 218 The result of such “schizophrenic” application of the particularly 

serious crime, or the vague interpretation of the nonrefoulement principle in general, has resulted 

in confusing and indefinite use of the term, “particularly serious crime,” and scholars have long 

criticized the extremely loose application of the concept by the treaty adopting states.219 The 

criticism, however, was overshadowed by the Courts’ rulings, in which the courts, of course, 

applied the avoidance technique to defer to the executive interpretation of what constitutes 

particularly serious crime.220  

The “national security exception” only requires a single test – whether the petitioner pose 

“reasonable grounds […] as a danger to the security of the country [of refuge].” However, this 

single test attracts more vague interpretation as to what “reasonable grounds” are, as the language 

in Article 33(2) or in the rest of the Convention does not specify. Rather, Article 1(F) already 

accords states the right to exclude individuals who are threats, so Article 33(2) essentially echoes 

Article 1(F), but in a much vaguer sense which sets a lower bar of threshold as to what may 

constitute a crime that may strip a refugee of nonrefoulement protection.221  

The United States has particularly taken this vague clause and interpreted in such a way 

that legitimized the state’s anti-terrorism efforts, especially since the terrorist attack on September 

11, 2001. For instance, the infamous USA Patriot Act222 which was passed almost immediately 

after the attack, greatly expanded the already-vague terrorist clause in the INA223 used to prevent, 

 
218 See, e.g., In re Y-L-, 23 I. & N. Dec. 270, 270 (A.G. 2002) (which established that in the U.S., a particularly serious 

crime is presumptive of danger to the community); James C Hathaway & Anne K Cusick, Refugee Rights are not 

Negotiable, 14 GEORGET. IMMGR. LAW J. 481–539 (2000).  
219  Id; David Delgado, Running Afoul of the Non-Refoulement Principle: The [Mis] Interpretation and [Mis] 

Application of the Particularly Serious Crime, 86 SOUTH. CALIF. LAW REV. 1–41 (2013). 
220 See, e.g. Delgado v. Holder, 648 F.3d 1095, 1097-8 (9th Circuit 2011) (en banc). 
221 Farmer, supra note 217 at 10–11; Delgado, supra note 219. 
222 USA PATRIOT ACT, PUB. L. NO. 107-56, 115 STAT. 272, (2001). 
223 INA § 208(a)(2) and (b)(2), 8 U.S.C. §§1158(a)(2), (b)(2). 
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and remove anyone suspected of being involved in an alleged terrorist activity scheme.224 The 

REAL ID Act, which was passed in 2005, in similar ways to the Patriot Act used Article 33(2) to 

justify an extremely broad definition of terrorism, and what constituted “supporting terrorism” to 

remove asylum seekers and refugees. Together, these post-9/11 anti-terrorism measures taken the 

exception clauses in the Refugee Convention, particularly Article 33(2) and 1(F) to further deprive 

refugees and asylum seekers of their rights to nonrefoulement and to humanitarian protection. This 

is not to say that all anti-terrorism measures produced wrongful treatment of refugees, rather, I join 

the voices of other scholars in making a case that such acts by the state have “increased difficulties 

bona fide refugees and asylum-seekers face in trying to reach and to gain protection” in the United 

States, in which during its process, has produced unintended consequence of questionable 

deportation of refugees.225  

The abovementioned state practices, when paired with the Courts’ executive deference, 

essentially gave rise to an administrative state that complies with international treaties by 

interpreting them in ways that advances the state’s interests of public safety and anti-terrorism. In 

the midst of expanding this state were refugees who were either facing deportation or have been 

deported after being labeled “terrorists,” “aggravated felons who are threats to the communities in 

the United States,” and “potential terrorists.” The real problem lies in questioning the fairness and 

justice of the state’s act of terminating refugees’ conditional but inviolable right to protection, 

specifically nonrefoulement.  

Today, the United States purports to be complying with the international principle of 

nonrefoulement which is enshrined in multiple international treaties it is parties to, which it has 

 
224 Regina Germain, Rushing to Judgment: The Unintended Consequences of the USA Patriot Act for Bona Fide 

Refugees, 16 GEORGET. IMMGR. LAW J., 505, 518–9 (2001). 
225 Donald Kerwin, The faltering us refugee protection system: Legal and policy responses to refugees, asylum-seekers, 

and others in need of protection, 31 REFUG. SURV. Q. 1–33 (2012); Delgado, supra note 219.  
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also domesticated. In reality, that story of compliance is only partial as demonstrated above. The 

United States is not only structurally positioned to overlook enforcing international laws and norms 

by invoking the hierarchies of law, but it also availed of savvy techniques to maneuver 

noncompliance. Executive deference, avoidance, judicialization are all kinds of techniques often 

employed by the state in noncompliance with international norms, though the courts interpret such 

maneuver to be within the scope of compliance. Consequently, phenomena such as deportation of 

refugees occur. In the proceeding chapter, I demonstrate this via several case law from various 

levels of federal and immigration courts.  
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Chapter 4 Refugee Deportation Caselaws 

 

I. Introduction 

 The immigration court system in the United States consists of a partnership among different 

federal agencies under both the Executive and the Judicial branch. Immigration Courts exist to 

adjudicate immigration appeals cases. The appeals process can be initiated by the alien and can be 

challenged by the immigration enforcement agencies under the Department of Homeland Security, 

or the Attorney General. In all cases of immigration appeals, the process begins when DHS initiates 

an action to revoke immigration benefits or to remove a noncitizen. Noncitizens are entitled to 

challenge DHS’ action in front of an Immigration Judge. There are four outcomes: relief, 

termination of proceeding, removal, or voluntary departure of an alien. In any case, either DHS or 

the noncitizen may appeal to the Board of Immigration Appeal. The Board can either uphold the 

IJ rulings or not. The outcomes of the appeal at the Board may be appealed again at the federal 

appeals court, then at the Supreme Court. Most of the immigration court system is under the 

executive branch. The only times when it is not are when immigration cases are appealed at the 

federal courts. However, as discussed in Chapter 3, the executive branch and its associated 

agencies enjoy a high degree of deference. This Chapter explores the empirical evidence of such 

executive deference, technique of avoidance, and judicialization. Also, I analyze how the laws are 

interpreted to result in an outcome of deportation of refugees and ultimately bolster the deportation 

regime that continues to do so. 

 Rulings and decisions made at the BIA level and on can set precedent for future 

immigration cases or establish case laws. A caselaw is defined as the “aggregate of reported cases 

as forming a body of jurisprudence, or the law of a particular subject as evidenced or formed by 
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the adjudged cases, in distinction to statutes and other sources of law.”226 Caselaws regarding 

immigrants, refugees, and asylum seekers may be created by the Board, the Attorney General, and 

different levels of federal courts; these caselaws can be administrative law and federal court 

decisions that interprets the INA. The federal courts have binding authority over administrative 

agencies, such as the Attorney General or the Board. Non-binding case laws are referred to as 

“persuasive authority” whereas binding case laws are known as “mandatory authority.” The Board 

adjudicates its own immigration cases before they are appealed at the federal courts, and such cases 

are considered to hold mandatory authority over all immigration cases heard at all levels of the 

immigration court.  

  

II. BIA Caselaws 1977 - 2017 

Throughout all levels of immigration court including the IJs, the BIA, and the federal 

courts, some distinct cases have been heard since the 1980s concerning refugee deportation issues 

and are within the scope of examination in this chapter. As it did with the legislative history, 

immigration case laws from various actors across the Executive and Judicial branch also 

demonstrate the state’s awareness of the phenomenon of refugee deportation and the recognition 

of the authorities to deport those in refugee-like situations. This section explores key BIA 

caseslaws in search of how involved different state actors, particularly the federal judiciary and 

the immigration courts under the executive branch, were in constructing and maintaining the 

refugee deportation regime. The BIA cases in particular offer a unique insight to the legal logic 

that they created in support of the practice of deporting refugees. Specifically, I examine ten 

binding cases listed in Table 4.1 that have had an immense effect on the phenomenon under review. 

 
226 Black’s Law Dictionary, 9th Reprint, 1987, p. 196. 
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Table 4.1 BIA Cases Re: Refugee Deportation 

Case Year 

Matter of 0, et al. 1977 

Matter of Garcia-Alzugaray 1986 

Matter of H-N- 1999 

Matter of Jean 2002 

Matter of K-A- 2004 

Matter of Smriko 2005 

Matter of D-K- 2012 

Matter of V-X- 2013 

Matter of C-J-H- 2014 

Matter of N-A-I- 2017 

 

These cases are the only published cases that have direct relevance to deportation of refugees and 

the timeline of cases span from late 1970s to current. By examining the cases in historical order, 

it is possible to understand the pathways through which the logic to deport refugees were 

constructed and maintained by the immigration court system.  

 

a. Matter of 0, et al., 1977 

Matter of 0, et al. was a proceeding involving 126 individuals who were brought to Guam 

from Vietnam by the U.S. military during the evacuation of Vietnam in 1975. A total of six 

hearings were held, and they were “consolidated on appeal and argued as one case” before BIA.227 

The point of contention involved whether the petitioners were properly paroled into the United 

States, and whether they were given proper notice before they were placed in removal or exclusion 

proceedings. The vast majority of the 126 persons were part of the population that worked for the 

U.S. military during the war, however all of them were born in countries other than Vietnam, so 

 
227 BIA, Matter of O, et al. I&N Dec. 344,  344–355, 345 (1977). 
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complicated the matter.228 In this case the BIA was challenged to reverse its decision in less than 

six months of initially terminating the exclusion proceedings against the petitioners. Ultimately, 

the Board denied the motion for “reconsideration of the [initial decision],” thereby effectively 

terminating exclusion.229 

The point of contention began with the petitioners arguing that they were paroled into the 

United States, much like the 130,000 Vietnamese refugees who entered the United States in no 

different way than they had, henceforth deserving of the same protection from exclusion. Initially, 

according to the decision dated May 12, 1977, the Board did acknowledge that the petitioners fall 

under the definition of refugee, in accordance with the Indochina Migration and Refugee 

Assistance Act of 1975, which allocated funds to bring refugees to the United States.230 As the Act 

did not exclude non-Vietnamese nationals, the petitioners who were physically present in Vietnam 

where they would have a reasonable “fear of persecution,” could fall under the definition of 

refugees. In addition, as decided in United States v. Holland-America Line, 231 F.2d 373 (2 Cir. 

1956)231, the last country to which the petitioners would be returned to was Vietnam, a country to 

which they were not to be returned. The BIA interpreted the collection of facts as such that 

“Congress intended to include the present applicants within the term ‘refugee’ since if they were 

not admissible thy might, in theory, to be returned to Vietnam”.232 The BIA decided that the 

petitioners were indeed de facto paroled into the United States pursuant to INA §212(d)(5) at the 

time. The Board concluded that the 126 individuals’ exclusion case cannot be reinstated. 

 
228 Breakdown of the nationalities of the 126 individuals involved in Matter of 0, et al. is as follows: 109 Koreans, 7 

Chinese, 6 Filipinos, 3 Laotians, and 1 Indian. Most of them had worked as contractors with the U.S. government, 

and/or had “common law wives” of Vietnamese descent.  
229 BIA, supra note 227 at 344. 
230 Id. at 350. 
231 See also Menon v. Esperly, 413 F.2d 644 (2 Cir. 1969); United States ex rel. Shung v. Murff, 176 F. Supp. 253 

(S.D.N.Y. 1959), affirmed 274 F.2d 667 (2 Cir. 1960).  
232 BIA, supra note 227 at 350. 
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This case offers an interesting insight as to the varied interpretation of the deportation and 

exclusion laws by the executive branch at the time. Clearly, the INS had commenced exclusion 

proceedings against the 126 individuals based on their nationalities; had they been Vietnamese 

nationals, they would not have become targets of removal, as apparent in the facts of the case. 

These 126 individuals were flagged for not being Vietnamese, but the confusion arose when they 

were intercepted in Vietnam, or because they had personal ties to Vietnamese nationals. They were 

a special case that set them apart from other hundreds of thousands of Vietnamese nationals who 

automatically received refugee status. However, the fact that the BIA reversed INS’ decision to 

exclude the petitioners is telling of the split views that existed at the time within the immigration 

administration system. At least the BIA was in favor of applying a more expansive definition of a 

refugee, citing legislative intent. Also, the BIA had recognized and acknowledged the need for 

basic safety of the country to which individuals would be returned to. That is, while it is difficult 

to discern that the BIA reversed INS’ decision after having considered the wellbeing of the 126 

individuals in case they be returned to Vietnam, the Board made explicit statements supporting the 

principle of nonrefoulement indicating not only their awareness but also their commitment to 

honor the principle, and to interpret the policy upon which they are bound as such.  

 

b. Matter of Garcia-Alzugaray, 1986 

 Matter of Garcia-Alzugaray was a proceeding involving a refugee from Cuba who was 

placed in an exclusion proceeding after being convicted of burglary. The petitioner removed was 

admitted to the United States through the Port of Miami on June 28, 1980. Shortly thereafter, on 

January 31, 1981, he was convicted of burglary in the State of Texas, and subsequently sentenced 

to three years in prison. Although his sentencing was ultimately reduced to three years of 
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probation, the conviction had triggered an exclusion proceeding against him. The INS served the 

petitioner with a written notice of the termination of the parole status, which allowed the state to 

order and commence an exclusion against him. The question of whether the petitioner was 

admitted to the United States as a refugee or paroled was at the focal point of this case.  

 The INS had mistakenly treated the petitioner as a parolee, convinced that he was paroled 

into the United States, not admitted as a refugee. Upon further investigation the IJ found that the 

petitioner was indeed admitted as a refugee and there were no records to indicate that he was ever 

paroled into the United States. Henceforth, Garcia-Alzugaray’s appeal was heard and granted. The 

rationale was that because the petitioner had entered the United States as a refugee, his exclusion 

would only be permissible if the conditions to his immigration status are to be removed. Here, 

conditions refer to the “probation period” that refugees live before adjusting status to permanent 

residents. The IJ’s decision was appealed by the INS, and that is when the Board agreed with the 

decision of the IJ to terminate the exclusion proceedings against the petitioner.  

 The Board added their two reasons to affirm the immigration judge’s decision to terminate 

exclusion, which were that for the state to institute exclusion proceedings against an individual 

who had entered the United States as a refugee: 

 

1) His/her refugee status must be terminated; and/or 

2) The petitioner must have been examined under oath by an immigration officer and 

determined to be inadmissible. 

 

The Board found evidence of neither of the two conditions to satisfy a legitimate exclusion 

proceeding against the petitioner. Here, the BIA clearly recognized the subtle difference between 
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a refugee who was paroled into the United States and those who were granted admission as 

refugees. This difference in the treatment of individuals based on the classification of their 

immigration status is telling of the BIA and INS’s conflicting views on interpreting and application 

of the INA.  

 Moreover, the Board explicitly invoked 8 C.F.R. §209.1(a)(1) from 1986, which provided 

that every noncitizens in the United States who was admitted as refugee is required to have his/her 

refugee status terminated to undergo exclusion proceedings. 233  The fact that the petitioner’s 

criminal conviction did not overrule his refugee protections is also highly relevant and resemblant 

to deportation of refugees discussed in the current dissertation. In that regard, this case offers a 

unique insight into how the BIA operated independently of the INS and did not always orchestrate 

with it the methods of interpreting the INA and the newly created sections within it via the Refugee 

Act of 1980. Matter of Garcia-Alzugaray is one of the foundational caselaw regarding refugee 

deportation. In it, the Board concluded that an immigration officer must determine a refugee to be 

inadmissible prior to initiating removal proceedings. This decision provided refugees with the kind 

of protections that can shield them from deportation.  

 Should the BIA overturning of the INS’ exclusion proceeding be understood as an 

interagency conflict? That is difficult to say. The Board reviews only a small fraction of the cases 

that the INS and its successors process. The short list of cases dealt with by the Board is not enough 

to have any meaningful effect on changing the entire INS operation on certain categories of cases. 

That is so particularly because the BIA rulings are case-specific, and despite BIA decisions being 

“binding on all Immigration Judges and DHS officers [,]” most immigration cases, especially 

 
233 BIA, Matter of Garcia-Alzugaray, 19 I&N Dec. 407,  407–412, 410 (1986). 
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removal cases are not appealed at the BIA level.234 The BIA has kept a practice of publishing 

certain cases specifically as “precedents” or guidelines for lower tribunals. Here, the lower 

tribunals include immigration hearings held by immigration officers under ICE, CBP, and the 

detention centers throughout the United States, and IJs at immigration courts. Despite this, ICE, 

CBP, and other immigration enforcement defy BIA caselaws, and those “violations” are seldom 

checked or challenged through proper federal oversight.  

 

c. Matter of H-N-, 1999 

 Matter of H-N- is a case concerning a Cambodian individual who was placed in a removal 

proceeding after having been convicted of a second-degree robbery in 1996 and having been 

sentenced to three to six years in prison. The individual was granted admission to the United States 

as a refugee in 1984, and since married and gave birth to five children. Three of them were born 

in the United States. The INS placed her on a removal proceeding, charging her to have committed 

a crime involving moral turpitude, therefore inadmissible subsequent of her conviction of robbery. 

Her case was appealed at an immigration court, in which the IJ granted her with a waiver of 

inadmissibility and granted adjustment of status under 209(c) of the INA in 1996. INS sought to 

reverse the IJ’s order and appealed the case to BIA, to which the BIA ultimately dismissed the 

request.  

 BIA’s reasoning and rationale behind the denial is telling of the incongruent attitude and 

interpretation between the key immigration law and policy interpreter, the INS, and the BIA. INS 

argued that the immigration court, or IJs lack jurisdiction to adjudicate an application for a waiver 

 
234  U.S. Department of Justice, BOARD OF IMMIGRATION APPEALS, https://www.justice.gov/eoir/board-of-

immigration-appeals-bios (last visited Mar 22, 2022). 
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of inadmissibility and for adjustment of status.235 INS interpreted INA §209 in such a way that 

delegated the jurisdiction solely to the Service. Disagreeing with the INS’ interpretation, the Board 

argued that the text provided in INA §209 is silent as to who “may exercise jurisdiction over waiver 

requests” and that the IJs already exercise the authority to determine admissibility, and removal of 

noncitizens, which “necessarily implies that they also have authority to determine if any relief is 

available to those aliens determined to be inadmissible”.236 In doing so, the BIA explicitly stated 

that their analyses of the statute are “consistent with congressional intent regarding general 

adjustment of status practice” and henceforth they “share jurisdiction with the Service”.237 BIA 

concluded that the IJ’s decision to grant the waiver of inadmissibility was adequate, thus 

dismissing INS’ appeal.  

 Several members of the Board provided their opinions, both concurring and dissenting with 

the decision. The concurring opinions were mostly consisted of the members’ view on how to 

interpret §209(c); the board members that offered opinions unanimously agreed that the section 

ought to be interpreted in such a manner in which immigration judges also have authority to grant 

waivers of inadmissibility. Several members of the Board dissented, arguing that the authorities 

delegated to immigration judges are clearly stated in 8 C.F.R. §240.1(a) (1999) which did not 

include the authority grant reliefs or benefits regarding alien applicants with refugee status. 

Essentially, a small minority of the Board was split in interpretation of the codes as to where and 

to what extent the Immigration Judges source their authority.  

  This case, along with Matter of Garcia-Alzugaray continued to get cited in future cases to 

allocate and reaffirm the IJ and the BIA’s jurisdiction to adjudicate adjustment of status and a 

 
235 BIA, Matter of H-N-, 22 I&N Dec. 1039,  1039–1057, 1040 (1999). 
236 Id. at 1043. 
237 Id. at 1044. 
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waiver of inadmissibility under INA §209 until Matter of D-K- in 2012. It is a significant caselaw 

that expanded the role of IJs, a quasi-judiciary body that is independent of then INS or DHS today. 

Until Matter of H-N-, the immigration court appeared to have been invested in protecting refugees 

from being deported. Then came a new century, when things changed, as witnessed from Matter 

of Jean and on.  

 

d. Matter of Jean, 2002 

 Matter of Jean involved a woman named Melanie Beaucejour Jean, and this case made 

national headlines after then-Attorney General John Ashcroft reversed an already-reversed 

decision of the BIA. This case concerned a 45-year-old Haitian refugee who entered the United 

States as a refugee in 1994 with her husband. In 1995, she was convicted of a second-degree 

manslaughter for beating and killing a relative’s 19-month-old son while babysitting. Jean pleaded 

guilty and served four years in prison. Upon her release in 1999, Jean applied for an adjustment of 

status from a conditional refugee status to permanent residency. INS denied her request and placed 

her in a removal proceeding after having decided that she was an inadmissible noncitizen who was 

convicted of a crime of moral turpitude, and aggravated felony.238 Jean applied for a discretionary 

relief, which was denied. Upon appealing her case, the Board reversed the INS’ decision, which 

was challenged by INS. After two rounds of challenging each other, the BIA ultimately granted 

Jean discretionary relief from removal239, though this was challenged by the Attorney General. 

Ultimately, the Matter of Jean was appealed at the Fifth Circuit Court of Appeals, though the 

 
238 BIA, Matter of Jean, 23 I&N Dec. 373,  373–390, 375–376 (2002). 
239 Id. at 378. 



95 

 

petition to review was denied. The federal court sided with the Attorney General and Jean was 

ordered removed.240  

 This case gained some media attention when John Ashcroft reversed the BIA’s decision. 

Along with it, Ashcroft released a 16-page criticism of the Board’s decision, detailing the rationale 

for the order to reverse the decision. In the memo, Ashcroft stated that even without turning to the 

merits of the case, the Board lacked jurisdiction to hear Jean’s “post-remand appeal because it was 

untimely”.241 Ashcroft appeared to have invoked the untimeliness of the appeal as an example of 

the kind of legal grounds to terminate the case in the favor of the Attorney General’s office, should 

they have wanted to. He explicitly mentioned that it would be unnecessary for him to even analyze 

the merits of the case as Jean is found “manifestly unfit for a discretionary grant of relief”.242  

To summarize Ashcroft’s rationale for reversing the Board’s decisions, noncitizens 

admitted as refugees can adjust their immigration status solely under INA §209, which states in 

subsection (a) that after one year of conditional residence in the United States, the custody of the 

subject is returned to INS for inspection and examination for the purpose of determining the 

eligibility for permanent residence. This subsection further states that, should an immigration 

officer determine a noncitizen to be inadmissible, then that noncitizen shall be subsequently placed 

in a removal proceeding. Citing that that was precisely what INS did, Ashcroft argued that Jean 

had not only been convicted, but did not contest the conviction for a crime involving moral 

turpitude, which allegedly demonstrates Jean’s concession to her inadmissibility.243 Ashcroft was 

essentially arguing that Jean’s appeal and request for a waiver pursuant to INA §209(c) was not to 

be authorized statutorily, and BIA erred in processing it anyways.  

 
240 5th Circuit Court, Jean v. Gonzales, 452 F. 3d 392,  (2006). 
241 BIA, supra note 238 at 378. 
242 Id. at 385. 
243 Id. at 381. 
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In response to BIA’s favorable positioning on the case grounded in caselaw Matter of H-

N-, Ashcroft stated that he found the “majority opinion in H-N- to be wholly unconvincing” calling 

the Board’s previous ruling “deeply troubling” and “difficult to accept”.244  Ashcroft’s strong 

criticism of the Board continued throughout the memo. For instance, while recognizing that Jean’s 

removal would “undoubtedly impose a strain on her family [,]” Ashcroft noted that the Board’s 

analysis was “grossly deficient” because it “marginalize[d] the depravity of her crime”.245 Ashcroft 

stated that residency in the United States is a privilege, not a right, henceforth capable of being 

rescinded.246  

Ashcroft lent his insights on how he would interpret the definition of a refugee within the 

confines of the statute as written. Citing specifically to INA §208(b)(2), wherein the exceptions to 

granting asylum, therefore refugee status, are stated, Ashcroft noted that a conviction of a 

“particularly serious crime” should be construed to have equal weight as having committed an 

aggravated felony, therefore undeserving of the reliefs from removal.247 This construction is on 

par with the language and the decorum of practice initiated by INA wherein particularly serious 

crime is interchangeably used with aggravated felony and the conviction of the latter inevitably 

triggers a determination of a conviction of the former.  

In response to Jean’s assertion that “she is legally entitled to withholding of removal” 

fearing persecution upon returning to her country, Ashcroft argued that conviction of aggravated 

felony effectively canceled such protection from refoulement.248 He further noted that under the 

nonrefoulement doctrine, the burden of proof is on the noncitizen, and that the burden of proof 

 
244 Id. at 382. 
245 Id. at 383. 
246 Id. at 384. 
247 Id. at 384. 
248 Id. at 386. 
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should demonstrate “past persecution in the proposed country of removal”.249 Citing the two 

exceptions to this in 8 C.F.R. §208.16(b)(1)(i), Ashcroft further advanced his view on why Jean 

would not be eligible for a relief from removal. 

(A) There has been a fundamental change in circumstances such that the applicant’s life or 

freedom would not be threatened on account of any of the five grounds mentioned in this 

paragraph upon the applicant’s removal to that country; or 

(B) The applicant could avoid a future threat to his or her life or freedom by relocating to 

another part of the proposed country of removal and, under all the circumstances, it would 

be reasonable to expect the applicant to do so. 

Jean cited past histories of assault of her husband by the former Haitian Army and the “Ton Ton 

Macoutes, a private Haitian death squad first organized by former President Francois Duvalier [,]” 

among other harassment that the couple received as evidence to support her persecution claim.250  

 Upon reviewing the evidence submitted, Ashcroft stated that “[although] clearly tragic,” 

the events listed are not enough to pass the threshold to qualify them as persecution directed at 

Jean, rather, they were more targeted towards her husband. In response to the other details of her 

plea, Ashcroft concluded that Jean’s proofs of evidence, which listed potential persecution, are not 

sufficient to establish an asylum claim. Furthermore, Ashcroft eliminated the potential for other 

avenues through which Jean could have pleaded by stating that even if she was able to “establish 

a valid presumption of future persecution based on the events” she listed, because Haiti had 

“changed dramatically since [Jean left] in 1994,” she would not be threatened there.251 Ashcroft 

 
249 Id. at 386. 
250 Id. at 387. 
251 Id. at 388. 
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boldened his analyses of her persecution claims based on the State Department’s country report 

which noted a “dramatic human rights improvements”.252 

Matter of Jean is perhaps the first instance in which the federal government explicitly 

detailed its understanding of at least why deportation of refugees is justified albeit delivered 

through the words of the Attorney General. Also, Ashcroft’s overturning of BIA’s decision is 

reflective of the crimmigration trends at the time. Specifically, Ashcroft elevated the status of 

criminality to be one of the determinant factors in deciding the desert of protection for an asylum 

seeker. In his construction and interpretation of the case, Jean’s case simply demonstrated a clear 

lack of evidence to claim asylum fairly and successfully. Ashcroft completely circumvented a 

discussion on whether deportation of Jean could be constitutive of double punishment. Jean had 

already served her sentence for a crime she was convicted of. Ultimately, Ashcroft characterized 

Jean as a criminal who is unfit to be granted privileges of protection from refoulement. 

The most apparent implication from this case was the universe of mutually strengthening 

rationales for refugee deportation. Each rationale constructed here is independently sufficient to 

justify refugee deportation, and they reinforce each other and function as support in case one 

rationale fails.  

 
252 Id. at 389. 
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Figure 4. Triangular Relationship Among Independently Sufficient Rationales of Removal 

 

Through this mechanism, Ashcroft legitimized and justified the deportation of Jean. This system 

of rationales planted explicit instructions on how to go about handling refugee deportation cases, 

especially in immigration courts and their appellate bodies as it did for this particular case. Matter 

of Jean, since being published, set a precedent and become a mandatory authority to abide by at 

all levels of the immigration court system.  

 

e. Matter of K-A-, 2004 

 Matter of K-A- was a BIA case involving a Nigerian national who was admitted on a 

nonimmigrant visa in 1992, then later granted asylum in 1995. In 1997, she committed a second-

degree offense involving criminal possession of a forged instrument in violation of a New York 

State Penal Law and was subsequently convicted in 2001. DHS subjected the respondent for 

removal for having convicted a CIMT and an aggravated felony based on INA §237(a)(2)(A)(i) 

Criminality / 
Criminal Conviction

Lack of Merit / 
Evidence of 
Persecution

"Fundamental 
Changes" in Country 

of Removal
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and (iii) or 8 U.S.C. §1227 in 2003.253 DHS’ claims included that the IJ had erred by granting the 

respondent relief that asylees are entitled to, though her asylum status is automatically terminated 

per INA §208(c)(2). DHS also argued that the respondent did not submit any application for relief. 

The respondent acknowledged that she was removable based on the charges made against her, 

however, expressed an intent to adjust status under INA §209(b) in conjunction with a request for 

a waiver of inadmissibility under §209(c). The IJ granted the petitioner’s adjudication application 

and exercised discretionary relief from removal. The BIA, citing Matters of H-N-, and Garcia-

Alzugaray upheld the IJ’s rulings and dismissed the DHS’ appeal. 

 The contention for this case was twofold. First was whether the IJ and the BIA have 

authority to adjudicate adjustment of status and waiver of inadmissibility claims. Secondly, 

whether the termination of asylee status is mandatory prior to issuance of a removal order. As it 

did in the Matter of H-N-, the BIA upheld its decision to acknowledge the discretionary authority 

of the IJ and itself to grant relief. In other words, the Board recognized that the IJ may adjust an 

asylee’s status during a removal proceeding, so to speed up removal or an effective cancelation of 

removal. In this regard, Matter of K-A- allowed a prevention for asylees from potentially being 

caught in a predicament wherein they are in indefinite waiting period for one executive agency to 

adjudicate their status before they seek adjustment. 

The second contention on the automatic termination of asylee status in removal 

proceedings is an interesting one, especially in the context of this dissertation. The BIA interpreted 

the statute to provide no “automatic termination of asylee status; rather, it authorizes – but does 

not compel – the Attorney General to act.”.254 In doing so, the Board argued that the IJ did not 

erred since he conferred the termination of status matter to the experts, or DHS, per the Chevron 

 
253 BIA, Matter of K-A-, 23 I&N Dec. 661,  661–668, 662 (2004). 
254 Id. at 665. 
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doctrine. An important implication of this case is that an asylum or refugee status of an alien must 

be actively terminated by the Attorney General or other actors who therein have been granted such 

authority when in question. That is, a conviction of an immigration offense, i.e., aggravated felony 

or CIMT, does not automatically strip a refugee of her status; rather, the issue of termination of 

refugee status and protection are up to DHS to decide, not the immigration court. In practice, this 

translated to refugees or asylees being able to receive relief from removal unless their protective 

status is explicitly terminated.  

Until 2004, as apparent in Matter of K-A-, the immigration court system, as represented by 

the understanding of the BIA or the highest immigration court under the executive branch, 

understood the refugee status as something that cannot be automatically terminated even in cases 

of noncitizen’s criminal conviction, which seems to weaken the precedent set with Matter of Jean. 

This understanding in 2004 is complicated again in Matter of SMRIKO. The issue of automatic 

termination of protective status is confusing because it is not clearly defined in the books. 

Nevertheless, it is important to examine in greater detail as it pertains to the pathways through 

which refugees are deported. The construction of logic of refugee deportation relies on the idea 

that the deportees are no longer refugees. At least until the Matter of K-A-, that seemed to have 

been the case, leaving it unknown for how long a refugee or asylum status extends, subsequently, 

the conditional protections attached to the statuses.   

 

f. Matter of Smriko, 2005 

Matter of SMRIKO involved a removal of a noncitizen who had entered the United States 

as a refugee. Sejid Smriko is a native of Bosnia-Hergezovina who was admitted to the United 

States in 1994 as a refugee. Upon entry, Smriko adjusted his status to a lawful permanent resident. 
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Between 1996 and 1999, Smriko was convicted three times of retail theft and became removable. 

INS initiated removal proceedings against him in 1999, which Smriko challenged, asserting that 

his refugee status was not terminated per INA §207(c). The petition was unsuccessful as the IJ did 

not find the arguments convincing. Upon appealing his case, the Board affirmed the IJ’s decision 

and ruled that “removal proceedings may be commenced against an alien who was admitted to the 

United States as a refugee [,] [...] without prior termination of the alien’s refugee status.”255 Then 

Smriko appealed again at the Third Circuit Court, which resulted in the Appeals Court granting 

the appeal for the case to be returned to the Board. The Board ultimately found Smriko removable 

again and denied his appeals. 

 Smriko’s case offers a direct examination of the issue of termination of refugee status. As 

it was apparent throughout different stages of the appellate process, Smriko’s case showed how 

complex the issue had developed. For instance, during the initial hearing with the IJ, the IJ agreed 

with Smriko that, “if he still had refugee status, he would not be eligible for deportation.”256 

However, the IJ further asserted that because Smriko voluntarily chose to adjust his status from a 

refugee to a permanent resident, he had effectively lost the refugee status and the protections 

associated to the refugee status, hence denying Smriko’s motion to terminate the removal 

proceeding. Smriko appealed this decision at the Third Circuit Court. 

 At the federal court, Smriko’s rationale in arguing that an adjustment of status does not 

automatically terminate his refugee status relied on his interpretation of the Refugee Convention, 

and some sporadic statements coming out of independent research at UNHCR.257 He argued that 

 
255 BIA, Matter of Smriko, 23 I&N Dec. 836,  836–842, 836 (2005). 
256 Id. at 281. 
257 https://www.unhcr.org/419dbce54.pdf 

unhcr.org/3e9418df4.pdf 

 

https://www.unhcr.org/419dbce54.pdf
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the Congressional intent with the Refugee Act of 1980 was to bring United States’ refugee law into 

conformance with the Protocol, and since he was a bona fide refugee, the LPR status may not only 

coexist with his refugee status but also offer him additional protection. Smriko then invoked the 

issue dealt with in Matter of K-A- and argued that the government “could have explicitly provided 

for removing [the refugee] status.”258 

 In Matter of Smriko, the Third Circuit Court acknowledged and conceded to the 

construction of Smriko’s logic that a refugee status and the subsequent protections “impose no 

temporal limitation on refugee status.”259 However, it argued the following: 

 

In practice, however, all sources of domestic law, including the INA and its supporting 

regulations, administrative and judicial case law, and the practices of the INS, the 

Department of Homeland Security, and the Executive Office for Immigration Review, 

reason that when a “refugee” adjusts to “lawful permanent resident” … status, he no longer 

is considered to be in “refugee” status for purposes of United States immigration and 

nationality law. Rather, he either maintains his LPR status and may subsequently naturalize 

to U.S. citizenship, or possibly, may lose his LPR status and become a deportable alien 

under [8 U.S.C. §1227].   

 

Citing legislative history, and reasoning that the refugee status is a temporally conditional, the 

federal court argued that refugee status would disappear for those who adjust their status. Notice 

how the federal court explicitly gave deference to the interpretation of the INA to the 

administrative agency and highlighted the precedent wherein “practice” takes a significant place 

 
258 BIA, supra note 255 at 285. 
259 Id. at 286. 
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in governing immigration. This deference, or the Chevron deference was ultimately why the Third 

Circuit returned this case to BIA. 

 In 2005, BIA ruled, again, that it found no merit to Smriko’s “assertion that he is immune 

from removal on the basis of his […] refugee status has not been terminated.”260 Consequently, 

Smriko was removed from the United States to Bosnia and Herzegovina. Here, the Board’s added 

to their analysis that based on Smriko’s inaction to seek asylum to the United States, he 

acknowledged that “he no longer faces a threat to his life or freedom and no longer has a well-

founded fear of persecution in Bosnia and Herzegovina”261 The Board maintained that this removal 

is in line with the statutory interpretation of both the Convention (and the Protocol), and the INA, 

since either indicates that the provision of refugee protections “case to apply in situations in which 

‘the circumstances in connection with which [refugee status] was recognized have ceased to 

exist.’” Ultimately, the Board asserted that Congress did not consider termination of refugee status 

to be a prerequisite to the initiation of removal proceedings against refugees. Matter of Smriko 

strengthened the three-pronged rationale of refugee deportation as evidenced in Matter of Jean.  

 Together, these immigration court cases that lead up to Matter of Smriko cemented the 

state’s logic and rationale in constructing a deportation pipeline that can remove refugees. The 

caselaws mentioned here are the precedents which have mandatory authority to take full force in 

ruling in immigration appeals cases similar in their matter and merit. The state’s refugee 

deportation logic is unaltered and unprovoked until 2012 in Matter of D-K-. 

 

g. Matter of D-K-, 2012 

 
260 Id. at 842. 
261 Id. at 842. 
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Matter of D-K- involved a refugee from Macedonia who came to the United States in 1998. 

Since being admitted to the United States as a refugee, the respondent did not become an LPR due 

to the DHS rejecting his application to adjust status. This refugee in question was convicted of 

distribution of cocaine within 1,000 feet of a public secondary school and was sentenced to two 

years in prison, hence his application to adjust status had been denied. This conviction, which 

qualified as an aggravated felony relating to the illicit trafficking of a controlled substance under 

INA §101(a)(43)(B) ultimately placed him in a removal proceeding in 2010.262 In 2011, DHS 

withdrew the previous charge and corrected it to charge the respondent inadmissible under INA 

§212(a)(2)(A)(i)(I), (II), and §212(a)(2)(C). These sections are more commonly known as CIMT 

removal, a controlled substance violation, and controlled substance trafficking violation. 

The respondent sought relief by applying for a withholding of removal and asylum. In 

doing so, the respondent also claimed that he would qualify for some protection from removal 

under the Convention Against Torture.263 The IJ found the respondent ineligible for any relief, 

hence ordering him removed. 

Upon appealing, the respondent argued the following two things: 

 

1) Based on the findings from Matter of Garcia-Alzugaray, an alien who is a refugee may 

not be placed in immigration proceedings until there is prior determination by DHS 

that the alien is inadmissible to the United States for purposes of adjustment of status; 

2) Since the notice to appear alleges that he was “admitted” to the United States as a 

refugee, he was improperly charged under the inadmissibility provisions of section 212 

(CIMT) of the INA. 

 

 
262 BIA, Matter of D-K-, 26 I&N Dec. 761,  761–771, 761 (2012). 
263 Id. at 762. 
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In its analysis of the case, the Board’s position was firm, that the respondent is removable, and the 

IJ had not erred. The Board agreed with the respondent’s first claim that Matter of Garcia-

Alzugaray does require DHS to make an inadmissibility determination before putting anyone in 

removal proceedings. However, it found the respondent responsible for not providing additional 

documentation per request during the application for adjustment of status. That is, the Board saw 

that DHS did not have to make inadmissibility determination since it was the fault of the 

respondent to not have provided the requested information when given chance. Ultimately, the 

Board implied that the respondent was responsible for having lost the opportunity to adjust his 

status. Furthermore, the Board relied on Matter of Smriko to argue that no caselaw or policies 

dictate that “termination of refugee status is necessary before an alien is placed in removal 

proceedings,” further bolstering its position to assert its authority to deport refugees.264 

After establishing that the respondent may be placed in removal proceedings without 

having to terminate his refugee status, the Board tended to the second argument of the case, which 

involved the charges made against him under INA §212. BIA agreed “with the respondent that he 

was improperly charged” and “because the respondent was ‘admitted’ to the United States as a 

refugee, any charges should have been brought under the grounds of deportability in §237. 

INA §237 defines deportable noncitizens as those entrants to the United States regardless 

of under which immigration status (refugees included) who fall under one or more of the following 

enumerated classes: 

(1) Inadmissible at times of entry or of adjustment of status or violates status; 

(2) Criminal offenses; 

(3) Failure to register and falsification of documents; 

(4) Security and related grounds; 

(5) Public charge; 

(6) Unlawful voters; and 

 
264 Id. at 764. 
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(7) Waiver for victims of domestic violence 

 

The Board found the respondent, a refugee, to have been granted a “conditional admission” to the 

United States, so that charge of inadmissibility under §212 were made incorrectly. Sustaining the 

second argument of the case, the case was partially dismissed and partially sustained, but the Board 

ultimately found the respondent removable under INA §237(a)(2)(A)(iii) who was convicted of a 

criminal offense with a removal consequence. INA §237, unlike §212 puts its subjects in 

deportation removal, rather than exclusion removal.  

 The relative recent development of Matter of D-K- appears that the issue of refugee 

deportation continues to develop. In a sense, it is, but BIA in Matter of D-K-, by allowing and 

acknowledging the authority of immigration court to adjudicate one’s adjustment of status and 

honing the state’s right to remove refugees, concluded that not only can the state deport refugees, 

but also, through at least two different ways.  

 

h. Matter of V-X-, 2013 

Matter of V-X- dealt with an asylee from Albania who was granted asylum to the United 

States as a dependent of a primary beneficiary of asylum. The respondent was placed in a removal 

proceeding upon convictions of several crimes involving home invasion and illicit drug trafficking. 

These convictions resulted in the respondent being sentenced to three years of probation, 300 days 

of probationary incarceration, and an eventual removal process. The immigration court found the 

respondent inadmissible based on his convictions per INA §212 involving particularly serious 

crime, CIMT, and controlled substance violation. The IJ also found the respondent ineligible for 

asylum, therefore depriving him of the opportunity to apply for withholding of removal under the 

Convention against Torture. The respondent appealed to BIA, arguing that he is neither 
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inadmissible nor ineligible for the relief. Despite the fact that DHS had filed a notice of intent to 

terminate the respondent’s asylum status, that process had not completed when the IJ ordered the 

respondent removed. While the Board agreed with the respondent that the IJ must have had 

terminated the respondent’s asylum status before placing him in removal proceeding, it argued that 

the respondent is nevertheless removable on §212 charges, and that asylum does not constitute 

admission.  

Matter of V-X- dealt with a unique case of an asylee whose entry to the United States is 

classified differently than a refugee, hence being placed in an exclusion removal, rather than 

deportation removal. The significance of this caselaw is the ways in which the Board upheld the 

precedents set by previous cases. For instance, the Board upheld its decision in Matter of Garcia-

Alzugaray in that asylees cannot be placed in removal proceedings until their status are terminated 

or found inadmissible. Then it upheld Matter of H-N- in arguing that the IJ or the immigration 

court has authority to make inadmissibility determination. This adherence to uphold H-N- resulted 

in finding the IJ to have erred in not terminating the respondent’s asylum status in V-X-, but it 

shows how mandatory authority of caselaws work. Furthermore, the Board upheld Matter of Jean 

by placing the respondent in exclusion removal since his convictions are deemed particularly 

serious.  

Matters of K-N-, Smriko, and D-K- applied only marginally to this case because this matter 

dealt explicitly with a respondent who was an asylee at the time of the removal process, not a LPR 

of refugee/asylum background. Nonetheless, this case is particularly interesting and significant as 

it sheds new light on removal of noncitizens who have been officially acknowledged as bona fide 

refugees (asylees) in the United States. Through the Matter of V-X-, the BIA strengthened the legal 
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foundation of deporting refugees and demonstrated that it has different caselaws to pull from in 

ultimately removing any noncitizen regardless of their former or current protective status.  

These removal cases dealing with refugees and asylees become more complicated and 

sophisticated as respondents avail themselves with creative ways in seeking protection from being 

removed from the United States. Nevertheless, as the case of V-X- and the next case demonstrates, 

the immigration court system appears to have a full set of tools to remove whomever it sees 

removable from the United States, regardless of their background.  

 

i. Matter of C-J-H-, 2014 

 In Matter of C-J-H-, BIA denied a removal appeal from a Chinese national. The 

respondent, a citizen of People’s Republic of China, was admitted to the United States as an asylee 

in 2006 and subsequently adjusted his status under INA §209(b) in 2007. Then in 2011, the 

respondent was convicted of conspiracy to counterfeit goods, for which he received a sentence of 

12 months and one day, rendering him removable. The respondent acknowledged and conceded to 

his removability but applied for readjustment of status. The IJ denied such a request. The 

respondent appealed this decision to the Board, arguing that the IJ erred in not discriminating 

between a refugee and an asylee. He argued that the language in 209(a) of the INA refers only 

explicitly to refugees and stays silent as to the treatment of asylees when it comes to adjustment 

of status. The Board decided that the IJ did not err and concluded that, “like refugees, aliens whose 

status was adjusted from asylee to lawful permanent resident no longer qualify as asylees”.265 

 The respondent sought to readjust his status, claiming that his asylum status prevails over 

his LPR status, to relief from removal. Adjustment status, along with withholding of removal, 

 
265 BIA, Matter of C-J-H-, 26 I&N Dec. 284,  284–288, 285 (2014). 
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cancelation of removal, CAT protection, is a viable means to waive one of removal. It is one of 

many strategies employed during removal hearings, and its effects are identical to having removal 

orders canceled. In most cases, adjustment of status defense during removal proceedings are made 

by noncitizens who have family ties in the United States. The EOIR states that “an application for 

adjustment of status in removal proceedings must have been inspected and admitted on paroled 

into the United States and establish that they are eligible for an immigrant visa [such as a green 

card], have one immediately available, and are otherwise admissible to the United States. 

Discretionary waivers are available for certain grounds of inadmissibility.266   

 Matter of C-J-H- resembles much of what the Board established in Matter of Smriko. That 

is, an asylee status is practically terminated when an alien adjusts status to an LPR. This way, 

LPRs with asylum backgrounds are to receive no protection, particularly the protection that shields 

them against removal. Granted, in this case, the words “terminate,” or “termination” were not used. 

Rather, the Board vaguely stated that the asylee who adjusts status to lawful permanent resident 

“no longer qualify” as an asylee. 267  This case shows that refugees and asylees, despite the 

difference in the ways each status are acquired, are treated nearly in the same manner by the 

immigration court, especially regarding their removals. This indiscriminatory treatment of 

refugees and asylees in removal hearings and in the subsequent appeals throughout the 

immigration courts are uniformed as different Circuit courts have upheld such interpretations of 

the Board.268 Primarily, the Circuit Courts remained faithful to the Chevron deference, wherein 

they deferred the interpretation of the vague language of the INA to the Board. This deference 

 
266 EOIR, EXECUTIVE OFFICE FOR IMMIGRATION REVIEW: AN AGENCY GUIDE (2017), https://www.justice.gov/eoir 

(last visited Apr 13, 2022). 
267 BIA, supra note 265 at 285. 
268 See, e.g., Cf. Gutnik v. Gonzales, 469 F.3d 683, 692 (7th Cir. 2006); Arobelidze v. Holder, 653 F.3d 513 (7th Cir. 

2011); Saintha v. Mukasey, 516 F.3d 243, 251-53 (4th Ci. 2008); Robleto-Pastora v. Holder, 591 F.3d 1051, 1060 (9th 

Cir. 2010). 
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offered the Board to continue their indiscriminatory treatment of refugees and asylees in removal 

proceedings, and that remains to be the popular way to process removal claims of aliens with 

unique backgrounds. 

 

j. Matter of N-A-I-, 2017 

 In Matter of N-A-I-, the BIA affirmed its decisions in previous cases, particularly the 

Matter of C-J-H-, showing that it has means to deport refugees and asylees of any background, 

and that the precedents set by caselaws dating back to before the enactment of the Refugee Act of 

1980 allows the immigration court to do so. The Matter of N-A-I- dealt with a Pakistani national 

who was granted asylum in 1992 at an exclusion proceeding. Since becoming an asylee, the 

respondent had adjusted his status to an LPR, but was convicted of possession of a controlled 

substance in 2013. DHS sought to remove this noncitizen, charging him with removability under 

INA §237(a)(2)(B)(i), or the controlled substance violation. At this removal proceeding the 

respondent sought to adjust his status, again, to an asylee so to obtain a withholding of removal. 

He also sought to receive protection under the Convention against Torture. The respondent’s 

petitions were all denied by the IJ. Upon appealing to the Board, the case was denied and the IJ’s 

determinations were upheld, rendering the respondent removable. 

 In N-A-I-, the Board upheld its decision in Matter of C-J-H- extensively. In doing so, it 

relied heavily on the federal courts’ tendencies to make Chevron deference in legitimizing its 

interpretation of the INA. Specifically, in N-A-I-, the Board affirmed its interpretation that the act 

of adjusting one’s status “terminates the alien’s asylee status” using the words “terminate” and 

“termination” explicitly.269  

 
269 BIA, Matter of N-A-I-, 27 I&N Dec. 72,  72–82, 74 (2017). 
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III. Conclusion 

In this chapter, I examined ten BIA caselaws to demonstrate the legal structure of 

legitimizing deportation of refugees. Due to the Chevron deference, the Board’s interpretation of 

the INA and the subsequent practices of immigration enforcement, particularly removal, can be 

said to represent that of the United States. The evolution of the logic, or the strategies through 

which the immigration court system deport refugees were cemented via the nine cases that came 

after the initial 1977 case. These BIA cases offer a unique insight to the immigration tribunal 

system that lends a perspective on why and how deportation of refugees would have been able to 

persist through the test of time. Clearly, the Board and the different levels of immigration 

enforcement have dealt with cases involving refugees facing deportation. The former INS, USCIS, 

and ICE has shown to have adhered to their traditional practice of deporting anyone regardless of 

whether the noncitizen has a refugee or asylum background.  

BIA, which is often regarded as the last opportunity for noncitizens facing removal, has 

built its case to deport anyone as well, and their actions were deemed legitimate as federal courts 

deferred the interpretation of the INA to the Board. Taken together, the immigration agencies under 

different federal departments all worked against refugees, and independently focused on removing 

aliens altogether. That is, USCIS or ICE did not necessarily need BIA caselaws to guideline their 

actions of removing aliens, and BIA did not challenge the decisions ruled by ICE on individual 

case basis. Granted, the Board does not function as an agency that reviews all removal cases 

instigated by the immigration police; only a fraction of noncitizens facing removal appeal their 

cases to the Board. Furthermore, the decisions made by the Board are seldom taken beyond itself 

to the federal courts. Presumably it is at the federal courts where the fairness of the law or its 
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interpretation are examined, discussed, and determined. But the high level of deference of the 

judicial branch to the Board left policymakers blindsided or unaware of the ways in which the laws 

were being interpreted. Both BIA and ICE were allowed to interpret Congressional intent to their 

liking and no oversight in that behavior was ordered nor performed.  

In Matter of Garcia-Alzugaray, the Board established that refugees and asylees cannot be 

placed in removal proceedings until their status are terminated, or until they are found inadmissible 

by USCIS. In Matter of H-N-, the Board acknowledged the authorities of IJs and itself to make 

inadmissibility determination, expanding its role and authorities to regulate immigration. Then in 

Matter of Jean, the Board established that removal via exclusion is possible for refugees and 

asylees who commit CIMT, and that IJs and BIA have jurisdiction to determine what constitutes 

CIMT. Also here, entry into the United States as a refugee was conclusively determined to be a 

conditional admission. Matter of Jean really represented the crimmigration trends of the time, 

expanding the role of the immigration court in regards to treating noncitizens, particularly refugees 

and asylees. In Matter of K-A-, the Board established that conviction of a crime nor an adjustment 

of status to a legal permanent resident automatically terminate refugee status. Until this point, the 

Board appeared to have provided extra layers of protection to refugees, acknowledging that 

refugees continue to face persecution or fear of persecution after the status change.  

Then came the monumental Matter of Smriko, wherein the Board ruled that refugees can 

be placed in removal proceedings, and termination of refugee status is not a prerequisite to 

removal. In doing so, the Board legitimized that such act would not violate the United States’ 

commitment to the Refugee Convention, and the Protocol. This interpretation was acknowledged 

and approved by the federal courts, and throughout numerous rounds of appeals process that 

Matter of Smriko went through, not a single time did the federal courts question that placing 
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refugees on removal proceedings would violate the nonrefoulement norm, demonstrating that they 

can indeed selectively adhere to jus cogens. Through Matter of Smriko, the Board established that 

an adjustment of status to LPR constitutes an automatic termination of refugee status, allowing the 

federal courts to circumvent the conversation of whether their acts would violate the international 

norm of nonrefoulement.  

Following, Matter of D-K- bolstered the legal precedents and interpretations built in the 

previous cases, upholding the conditional admission of refugees and acknowledging that IJs and 

the Board have jurisdiction to adjudicate immigration status themselves at appeals hearings. This 

way, the Board gained an expedited way to remove any noncitizens they deemed unfit. Similarly, 

in Matter of V-K-, the Board established that gaining asylum status does not mean admission, thus 

asylees would be subjected to exclusion removal but IJs must terminate asylees’ status before 

finalizing removal. In Matter of C-J-H-, the Board established that an adjustment of status of an 

asylee constitutes an effective termination of asylum status, which also strips the asylee the 

protection from removal. Most recently in Matter of N-A-I-, this finding was solidified, cementing 

the legal structure of removing refugees and asylees from the United States.  

The immigration court system, which at minimum involves the Executive and Judicial 

branches of the government, had been aware of the phenomenon of refugee deportation. 

Examining these BIA cases, while they appear to be confined to the executive branch awareness 

only, showed that the federal judiciaries were quick to defer the judgment and interpretation of the 

nation’s highest immigration and refugee laws at the hands of the “experts” per the Chevron 

doctrine. This practice allowed the BIA’s uncontested ways to construct legal reasonings, or a 

logic of deporting refugees and they have maintained the legal structure they have constructed over 

the last four decades. Regime change and politics appeared to have little to no effect on the Board’s 
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primary attitude towards interpreting the INA in a way that is toxic to refugees. Over the four 

decades, the Board has constructed a bulletproof way to legitimize the practice of deportation of 

refugees. The increasing fusing of the treatment of refugees and asylees or the indiscriminatory 

treatment of refugees and asylees put those who receive asylum at a higher risk of removal as well. 

As a result, even when represented and appealed, noncitizens in removal proceedings face a tough 

reality that there is no option to avoid removal from the United States.  
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Chapter 5 Refugee Act of 1980 and the Origins of Refugee Deportation Policies 

 

I. Introduction 

 Contrary to the narrative presented in the previous chapters that refugees are often targets 

of removal, the U.S. government boasts a rich history of overseeing refugee admissions and 

resettlement. On the U.S. Citizenship and Immigration Services website, the agency even devoted 

a webpage titled “Refugee Timeline” which shows that the refugee admission to the United States 

begun with the establishment of the Bureau of Immigration in 1891.270 On this webpage, the 

USCIS indicates that the Displaced Persons Act of 1948 was the first instance in which a specific 

refugee act passed by Congress. Between 1948 and 1980, the United States admitted and resettled 

refugees on an ad hoc basis. The Refugee Act of 1980 was a monumental, uniform, and 

comprehensive policy aimed at proactively addressing refugee admissions and resettlement. The 

Refugee Act was adopted with minor modifications to the definition of a refugee as outlined in the 

1967 UN Refugee Protocol and set an annual admissions limit, as well as directives to allocate 

resources to resettle refugees. To this day, the Refugee Act is touted as one of the most instrumental 

policies as it pertains to the treatment of refugees.  

 Then it is plausible to begin the search for how the policies of refugee deportation 

originated with a closer examination of the development of the Act. In this chapter, I analyze the 

Refugee Act with a focus on its many authors. Specifically, I examine the Congressional hearing 

records like the committee meeting transcripts from the late 1970s, leading up to the enactment of 

the Act. Then, focusing specifically on the part of the Act pertaining to removal, I provide a 

 
270  U.S. Citizenship and Immigration Services, REFUGEE TIMELINE (2021), https://www.uscis.gov/about-us/our-

history/history-office-and-library/featured-stories-from-the-uscis-history-office-and-library/refugee-timeline (last 

visited Feb 23, 2022). 
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nuanced account of how policies on refugees merged with the existing immigration framework to 

ultimately develop into the refugee policy of today.  

 

II. Pre-1980 Congressional Discussion on Withholding of Deportation 

a. How withholding of deportation was discussed in Congress pre-1980 

During the few years preceding the enactment of the Refugee Act of 1980, key stakeholders 

including policymakers, voluntary organizations, politicians, and two executive administrations 

had perceived the “refugee problem” as a humanitarian concern that ought to be addressed in a 

more considerate and deliberate manner. But the consensus was clear that such problem was 

emanating and had originated overseas, therefore, foreign. Consequently, the refugee problem was 

conceived more as an international issue than as a domestic issue. Almost ironically, shared at the 

time was the norm to consider the humanitarian ethos to be the guiding principle in minimizing 

discrimination of admission of refugees.  

By the 1970s, the topic of deportation had already become a topic of interest in Congress. 

In 1952, when Congress enacted INA, INS apprehended over a half million deportable noncitizens, 

and that number doubled to 1.1 million in just two years. Launched in 1942, the Bracero Program 

had brought over 400,000 Mexican laborers steadily over the decades, and the United States 

witnessed a rise of contradictory attitudes towards immigration where the “political forces 

clamoring for an ever more restrictionist general immigration policy” despite the rise in demand 

of immigrant labor and immigration in numbers.271 Of course, in the backdrop of this, as addressed 
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in Chapter 2, was crimmigration brewing with its effects further normalizing securitization of 

borders and criminalizing immigration offenses.  

The United States implemented withholding of deportation for the first time in 1950 

through the Internal Security Act. The first iteration of it only allowed withholding of deportation 

of noncitizens subject to physical persecution. Since then, not only did it get incorporated into the 

INA in §243(h), but it also expanded to include those who would be subject to physical and certain 

nonphysical persecution in 1965. This expansion of the scope came three years before the United 

States became a party to the 1967 Protocol.  

INA §243(h) was under some public scrutiny since its scope of application expanded in 

1965. In 1977, the Refugee Act of 1977 was introduced in the 95th Congress by Representative 

Joshua Eilberg, a Democrat from Pennsylvania. Although this bill eventually died, many contents 

discussed then were mirrored later in the 1980 bill. It was in this bill that the lawmakers first 

showed their awareness of the potential for unfair deportation of refugees. For instance, during a 

House hearing on the Subcommittee on Immigration, Citizenship, and International Law of the 

Committee on the Judiciary for H.R. 3056 or the Refugee Act of 1977, John W. DeWitt, then deputy 

administrator for the Bureau of Security and Consular Affairs at the Department of State stated 

that his department had been aware of the limited scope of 243(h) relief. Characterizing the limited 

scope of 243(h) as “excessively harsh” for those “who will be persecuted if deported,” DeWitt 

called for an immediate support of the expansion of the scope of 243(h).272 

Here, DeWitt was not discussing about refugees who could face persecution if deported; 

rather, he was discussing undocumented immigrants who were already physically present in the 

United States, who may be in similar situations as those of refugees – who were not 
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administratively classified by the United States as refugees or asylum seekers but would face 

persecution if deported. But he added that such deportation would be “out of character with [the] 

traditional concern for refugees,” henceforth making the linkage between deportation and its 

potential consequences on refugees clearer. 273  DeWitt’s explicit acknowledgment of the 

exceptionally harsh punishment that deportation would be to someone who is in a refugee-like 

situation speaks to the knowledge that the government had of the detrimental effects of deportation 

on the lives of aliens; or at the very least, that someone in the immigration bureaucracy was able 

to theorize and sympathize with the unfortunate events that could unfold in cases people in refugee-

like situations would face if deported. 

Individuals within different levels of government bureaucracy were not alone in 

recognizing this. INS, which was a part of the Department of Justice in the 1970s, had shared this 

view as well. In the same hearing that DeWitt had shared the view on behalf of the State 

Department, Leonard F. Chapman, Jr., then Commissioner of INS, delivered the official opinions 

of the Justice Department, sharing that in regards to 243(h), they are in favor of expanding to 

whom the section would apply. The DOJ even went further to argue that it would be “far too harsh 

a result and entirely out of line with this country’s humanitarian principles [,]” if 243(h) would be 

barred from aliens who had entered the United States “illegally [but] promptly present his claim 

to the Service”.274 The DOJ’s position on this was firm.  

 The context in which withholding of deportation was brought up during the hearing 

suggests that there was awareness of the effects that deportation could have on an individual, 

especially if that individual is a refugee. The Justice Department even went as far as to argue that 

the policies that they would execute should reflect well of the humanitarian principles deeply 
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embedded into the law being discussed. How, then, did the Refugee Act 1980 ultimately come to 

provide no protection against deportation to refugees who needed it? Were the efforts to provide 

no protection deliberate? A coincidence? 

 

III. Congressional Hearings on Refugee Act of 1980 

In years following the 1977 hearing, Congress showed more explicit interest to overhaul a 

sporadically scattered refugee admissions and resettlement programs. The actual process took 

three years since the first attempt in 1977. During the process, bills went through iterations of name 

changes, codes, and sponsors, but the core contents of discussion during those hearings remained 

relatively unscathed. It was in 1979 that Congress discussed the matter in greater detail. 

Congressional committees and subcommittees that belonged to different chambers of Congress 

held their hearings to discuss the Refugee Act of 1979. For the House of Representatives, the 

Subcommittee on Immigration, Refugees, and International Law of the Committee of the Judiciary 

was the first to kick off the hearings in May, followed by the Subcommittee on International 

Operations of the Committee on Foreign Affairs in September. For the Senate, the initial hearing 

before the Committee on the Judiciary was held in March, then again in April and October of the 

following year. Table 5.1 lists all the Congressional hearings on the Refugee Act of 1980. There 

was a total of six hearings, each house with three hearings in varying orders.  

 

Table 5.1 Congressional Hearings on Refugee Act of 1980 

House (Sub) Committee Date(s) 

Senate Judiciary March 13, 1979 

House Judiciary: Sub. on Immigration, Refugees, and 

International Law 

May 3-24, 1979 

House Foreign Affairs: Sub. International Organizations June 5, 1979 

House Foreign Affairs: Sub. International Operations September 19, 1979 

Senate Judiciary October 16, 1979 

Senate Judiciary April 17, 1980 
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The bill ultimately became the Refugee Act of 1980 received a lot of attention, and the momentum 

to enact it was visibly high. What follows is an examination of each of the hearings in the order in 

which it is listed with an emphasis and keen attention on the contents of the hearing pertaining to 

deportation of refugees. 

 

a. Senate Hearing - Committee on the Judiciary (March 13, 1979) 

 Senator Edward Kennedy, who was the Chairman of the Judiciary Committee began the 

hearing. In his opening statement, Kennedy discussed the grave need to extend the humanitarian 

support of the U.S. government and stressed the importance of consolidating the sporadically 

spread pieces of refugee admissions and resettlement policies which had been implemented on an 

ad hoc basis in the past. Criticizing the “existing immigration law [at the time as] inadequate, 

discriminatory, and totally out of touch with [the] needs” of the state, Kennedy shared that the 

proposed legislation will update and ensure United States’ commitment to greater equity and better 

treatment of refugees while conforming to the Refugee Convention and Protocol.275  

 This hearing was one of the first major hearings on the Refugee Act, hence a lot of attention 

was spent on praising the timeliness of the legislation re-addressing the need and demand for such 

legislation. The details of the legislation did not get the kind of attention that it could have gotten, 

since the hearing was more like a celebration that finally an act of such caliber is coming at such 

an opportune time. Had it been more like an examination, the details of the bill would have had to 

withstand a higher degree of scrutiny. Nevertheless, among the first details of the proposed 

legislation that was discussed was §207, or the proposal to remove a two-year waiting period for 
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lawful permanent resident status granted to refugees. There were no direct objections to this 

proposal, as the provision of permanent resident status to refugees was the surest way to provide 

them government-sponsored benefits and protection from being removed from the United 

States.276 

The proponents of this proposal had three arguments in favor of removing the waiting 

period. First, doing so would reduce the administrative costs associated with adjusting the status 

of refugees. That is, refugees who are admitted to the United States already go through essentially 

the same examination processes as alien applicants for immigration benefits277. Also, because 

adjustment of status of refugees admitted through parole or other means is inevitable, eliminating 

the waiting period could eliminate the need to reopen thousands of cases of refugee admissions.278 

Second, doing so would ultimately benefit refugees’ resettlement experiences by eliminating a 

barrier to obtaining employment. Third, doing so eliminates the need to create an additional type 

of visa for refugees. In some sense, all three reasons are cost-reduction schemes. Surely, the 

proposed legislation was a genius way to overhaul the sporadically scattered refugee policies and 

executive actions and doing so would have yielded in some obvious cost-cutting measures. 

Nevertheless, the suggestions and rationales made in the Senate hearing went to suggest that 

policy-making, despite the humanitarian importance of specific policies, would require 

functionalist and economic justifications.  

It was under these contexts and circumstances that potential deportation of refugees was 

discussed as well. Regarding deportation, it was Ingrid Walter who was the first to raise a point. 

Walter, at the time, was the director of the Lutheran Immigration and Refugee Services, who also 
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was serving concurrently as the Chairman of the Committee on Migration and Refugee Affairs of 

the American Council of Voluntary Agencies for Foreign Service. The Voluntary Refugee 

Resettlement Agencies (VOLAGs) that were part of this council included: American Council for 

Nationalities Service, American Fund for Czechoslovak Refugees, Church World Service, Hebrew 

Immigrant Aid Society, International Rescue Committee, Lutheran Immigration and Refugee 

Service, Migration and Refugee Services, United States Catholic Conference, Polish American 

Immigration and Relief Committee, Tolstoy Foundation, and World Relief.  

 Walter, after stressing the importance of the legislation and having praised the timeliness 

of it, pointed out some shortcomings of the proposed legislation. They included the limited 

definition of refugees, and limited protections from refoulement of refugees and asylum seekers. 

Walter accurately suggested that the legislation provide a more expansive definition in plain words 

so to include displaced persons within their own respective countries to be able to be considered 

entitled to the same protections of refugees. Pertaining to the limited protections against 

deportation, Walter argued that the legislation does not adequately provide protection to refugees, 

particularly the thousands of Indochinese who had been paroled into the United States until the 

end of April 30, 1979. She suggested making amendments to the proposed legislation, that it 

provides continual protections to the Indochinese refugees so to “avoid a costly hiatus”.279 

 The status of the Indochinese refugees whose parole date was expiring soon were at the 

focal point of the discussion, and their stories of facing possible deportation shed light on what 

was known about deportation of refugees at the time. Certainly, practitioners and service providers 

like Walter and her team of agencies had been aware of the possibility of deportation of refugees 

who had been paroled into the U.S. upon expiration or termination of their parole status. Parolees 
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lacked the kind of protection from deportation that asylees and refugees had. Thus, the threat of 

deportation was more imminent to parolees whose expiration date for parole was approaching fast. 

Technically, the removal of parolees whose parole status would expire would not have been 

considered deportation, though their return to the respective countries would render them 

vulnerable to refugee-deportation-like situations. Walter, by presenting the expiration of parole 

status of thousands of Indochinese refugees as essentially deporting them to countries where they 

could face persecution, not only demonstrated that the proposed legislation does not fully conform 

to the language of the Protocol, but also that the immigration and refugee laws at the time did not 

provide protection.  

 In response to Walter, Senator Kennedy raised a question regarding the issuing of refugee-

specific visas. At the time, refugee visas did not exist, and refugees were either paroled into the 

country or had been brought in through the national quotas. Walter answered that if refugees were 

able to “get papers as permanent resident aliens,” then surely not only refugees would be able to 

be better protected, but also “improve [the resettlement] considerably”. 280  William Males, 

speaking for the Hebrew Immigrant Aid Society (HIAS) seconded this assertion that bringing 

refugees in “on immigrant visa would be a distinct advantage to the refugees in terms for their 

adjustment”.281  

 Other VOLAGs also supported Walter’s positions and suggestions to improve the proposed 

legislation. For instance, in a written statement sent in by the American Friends Service 

Committee, the topic of deportation was raised in reference to the thousands of Haitian refugees 
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whose asylum cases have not yet been heard, thus have been subjected to “capricious exclusion 

and deportation procedures”.282  

Although Walter’s suggestions did not stem from the experiences of contemporary 

deportation refugees, for instance, refugees being removed for having violated criminal and 

immigration laws, her statement and her colleagues’ support of it shows the extent to which the 

major actors in the refugee admissions and resettlement programs were aware of the possibility of 

refugee deportation. This in turn demonstrates that the phenomenon of refugee deportation has 

existed since the advent of the refugee admission program in the United States. This awareness 

demonstrated by the acknowledgment of the potential for deportation of refugees lends an 

important clue as to how lawmakers and enforcers responded in the actual occurrence of the 

phenomenon.  

At multiple points throughout the hearing, especially in the earlier part of it, Ambassador 

Dick Clark, a former senator from Iowa, received many rounds of applause and personal praises 

for becoming the newly appointed Coordinator for Refugee Affairs. This office eventually evolved 

into DOS’ Bureau of Population, Refugees, and Migration. Clark had been appointed as an 

Ambassador-at-Large and the Coordinator for Refugee Affairs by President Jimmy Carter and 

served in that capacity for less than a year, when he joined Senator Edward Kennedy’s presidential 

campaign in 1980. Clark’s position as Coordinator, lend him great authority to speak on behalf of 

the VOLAGs and quickly elevated his status and speech as those of an expert on refugee 

admissions and resettlement. His words carried significant weight in formulating words of the 

Refugee Act and setting the subsequent policy agendas. Clark, was heard repeatedly in hearings 

of both houses and throughout many subcommittee hearings, testifying as an expert.  
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b. House Hearings – Committee on the Judiciary – Subcommittee on 

Immigration, Refugees, and International Law (May 3-24, 1979) 

 Around the same time as the Senate hearing took place, the House’s Committee on the 

Judiciary also convened to discuss the matter. In May, the Subcommittee on Immigration, 

Refugees, and International Law gathered. Among the usual topics to be discussed, the largest 

share of the discussion was allotted to the topic of admission of refugees. Until the 1980 Act, 

refugee admission had been processed and semi-legislated primarily via executive actions. 

Although these executive actions never meant to interfere directly with the existing immigration 

policies and laws, especially the admissions ceiling, the practice of large-scale paroling of refugees 

and conditional entries of refugees did inflate the immigration ceiling, and the government sought 

to reduce this pressure. In doing so, an idea was proposed to modify the conditions of permanent 

residency for refugees. These efforts to decompress the pressure that refugee admissions would 

put on the immigration ceiling were supported by various refugee VOLAGs. VOLAGs argued that 

regularization or “normal flow” of refugees independently of non-refugee immigration is an 

“overdue amendments to [the] practice” of the time.283 

For instance, the prevailing idea was to minimize the probation period before being granted 

permanent residency. Then Attorney General of the United States, Griffin B. Bell made an 

assertion during the House Judiciary meeting that unlike the previous iterations of the bill, the 

proposed legislation would eliminate the two-year probation period which refugees had to wait to 

be granted permanent residency in the United States. The rationale was that for refugees who fled 

immediate danger of persecution, the American immigration officials would have enough time to 
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thoroughly vet each applicant.284 Here, Bell offered a rather radical idea, which sought to admit 

already vetted refugees as permanent residents, instead of creating a new class of immigrant visa 

for refugees or to parole them into the United States. This way, he argued, that refugee admission 

could potentially decompress some undue burden on the immigration admissions ceiling. Bell or 

the DOJ at the time was not advocating for a complete dissolution of the conditional entries of 

refugees (i.e., special visas and the parole program), rather, they were brainstorming alternative 

modes of admitting refugees without having to clog the immigration tube any further than it was. 

This idea of eliminating the probation period and to admit refugees who have been vetted 

overseas as permanent residents is a concept that requires a deeper examination. This very idea 

that a refugee would enter the United States as permanent residents implies that they would enter 

with no legal protections to shield themselves from deportation. That is because permanent 

residency as an immigration status did not and does not offer protection from deportation. Put 

differently, a refugee entering the United States as a permanent resident would not have protection 

from deportation, as they are subject to the general immigration law, but someone entering as a 

refugee with a probationary period that recognizes one’s refugee status would. Equally problematic 

is the unclear congressional intent of elimination of the probation period. That is, Congress, for 

wanting to eliminate the probation period, was not necessarily looking to establish a more fluid 

method to control resettled refugees. Rather, the intent seemed to have been to lessen the 

administrative burden on processing refugees. This intent becomes evidently clear as Bell states 

further that the provision to admit refugees as permanent residents “will also have the salutary 

effect of replacing the present piecemeal approach to adjusting the state of refugees.” This truer 

intent, if it had been true, would have technically contradicted the goals of the refugee protection 
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because the consequences of eliminating the probation period would have resulted in the 

government being unable to provide protection to refugees it sought to admit. Ultimately the 

probation period was not eliminated. Instead, it was settled so that refugees’ status is adjusted 

semi-automatically to that of LPR, thereby making them potentially deportable. 

During this hearing, the committee heard from not just representatives from different state 

actors, but also from members of a vibrant civil society who had established a strategic partnership 

with the state in handling refugee resettlement procedures as early as the late 1940’s. Among many 

organizations was Amnesty International, which was represented by Whitney Ellsworth and Hurst 

Hannum at the hearing. Amnesty International’s agenda for this hearing was set apart from those 

of other organizations invited to testify in regard to how much Amnesty International was 

concerned with the potential human rights violation of mistreatment of refugees. One of the more 

prominent concerns was specific to nonrefoulement; rather, the potential for violation of the 

nonrefoulement principle, especially in cases of if and when refugees who would face torture or 

other inhumane treatment in case of a deportation.  

As articulated by Ellsworth, the proposed legislation’s shortcomings, in the views of 

Amnesty International, included the weak language of the bill regarding nonrefoulement, narrow 

scope of the definition of the term “refugee”, lack of guarantee to the right to seek asylum for 

anyone either at the border or beyond the border, and the continuing ideological bias of the 

excludable aliens. The weak language that Ellsworth was referring to was the “permissive rather 

than mandatory nature of the Attorney General’s obligation not to return refugees to the country 

from which [refugees had] fled”.285 Amnesty International was keen on pointing out to Congress 

that the language of the bill merely gives authority to the Attorney General (or its subsequent 
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executive agency, in which case at the time was the INS) to withhold deportation of a refugee, 

rather than to make it mandatory. As Ellsworth made it clear later in his statement, nonrefoulement 

was to be regarded as one of the “most basic rights, minimal protection that must be afforded every 

refugee” notwithstanding his or her political ideologies are not aligned with that of the United 

States, or a formal refugee status.286 

Amnesty International’s critique on the weak language was later supported by others, 

including the American Council of Voluntary Agencies for Foreign Service (ACVAFS)287, the 

American Civil Liberties Union (ACLU) 288 , HIAS, the American Federation of Labor and 

Congress of Industrial Organizations (AFL-CIO).  

Included in the packages distributed for this hearing were records from other various 

hearings and discussions regarding admission and treatment of refugees. Among them was a 

document signed by President Lyndon B. Johnson in 1968 who led the United States to join the 

Protocol. Here, President Johnson clearly articulated which provisions in the Protocol are in the 

best interest of the United States and what kind of compromises could be made so to accede to the 

Protocol. One of them was a discussion on Article 32(1) of the Convention. In discussing the 

Article, President Johnson noted that “[many] if not most of the grounds for deportation set forth 

in Section 241 of the [INA] are grounds of ‘national security or public order,’ including […] 

criminal conduct”. 289  This explicit justification of the interpretation of Article 32(1) to void 

nonrefoulement protections to refugees who are charged with some criminal conduct upon 
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admission to the United States is yet another sign that demonstrates the federal government’s 

awareness that they have the power to deport refugees under certain circumstances. This document, 

which was drafted as the President’s advice to the Senate to accede to the Protocol, does not go 

into further details regarding deportation of refugees. 

 

c. House Hearing – Subcommittee on International Organizations of the 

Committee on Foreign Affairs (June 5, 1979) 

The Subcommittee on International Organization under the House’s Committee on Foreign 

Affairs met on June 5th to discuss the “implications of the growing refugee problem for 

international organizations”.290 Much of the discussion that took place in this hearing was focused 

on the role of the United States in the world in combatting the refugee issue and how much more 

other nations could contribute. Dick Clark, Ambassador-at-Large and U.S. Coordinator for 

Refugee Affairs was first to make a statement. Clark stated that since his appointment to the 

position, he had “necessarily been more deeply involved in the international aspects of the 

[refugee] problem” as he laid out that his overall experiences of working with other members of 

the UN had been pleasing, though there are significant lack of funding, and a pressing concern to 

explore streams of resources from other nations on timely basis.291 Granted that this subcommittee 

meeting was more geared towards discussing matters related to the functions of the international 

refugee organization and the United States’ role among other nations in leading the handling of 

refugee crisis, Clark nor others in the hearing spoke much about deportation.  
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 That is not to say that the hearing completely lacked utility in gaining insights to how 

Congress at the time understood deportation. Clark made it clear that while the Administration and 

the Attorney General were the biggest supporters of legislating the Refugee Act, they will continue 

to wield the authority to “parole anyone into the United States” as that had been the standard 

practice of admitting refugees.292 This statement that Clark made during his testimony addresses 

the parole system as a legitimate complement to the existing immigration system that only the 

executive branch had ultimate control over with no judicial or legislative oversight. This 

recognition of executive power and an imbalance of power in refugee admissions and resettlement 

process, allegedly was developed out of necessity, in reactions to the global refugee issues. And 

that system was developed “outside of [the] legislative authority which was never, frankly, 

properly intended”.293 

 Clark’s statement appeared to be an extremely timely appeasement with the legislators; 

that is, the administration quickly positioned themselves to share their authority over refugee issues 

with the other branches of the government, when there was finally a legislative movement to codify 

the administrative processes through which the United States had been handling refugees for 

decades. It was a win-win scenario, one in which the legislators are supporting and implementing 

a law that would not only streamline the messy process of refugee admissions, but also one that 

can show their commitment to humanitarian principles of acceptance and tolerance. For the 

executive branch, by codifying the entire process of refugee admissions and resettlement the way 

they had been administering for decades, formalized the source of their operative funding, and 

gave legitimacy to their absolute power to oversee the entirety of the refugee issues in the United 

States.  
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 Most of the hearing was spent discussing the number of identified resettlement of refugees 

in the United States and other countries. The Subcommittee’s concern was apparent that they 

wished not to have the refugee issue be an issue exclusive for the United States, rather to have the 

international community share the burden.294 Three months after this House hearing, the Refugee 

Act passed the Senate on September 6th, 1979.  

 

d. House Hearings – Subcommittee on International Operations of the 

Committee on Foreign Affairs (September 19, 1979) 

The Subcommittee on International Operations of the Committee on Foreign Affairs met 

on September 19, 1979, not long after the bill had passed the Senate. This hearing was the second 

in the sequence of hearings on the matter of the Refugee Act, after the Judiciary Committee had 

referred to the Foreign Affairs Committee. As the former hearing was more substantive, actors of 

the second hearing recognized the marginal contribution that it would make to the bill, which 

shortened the hearing significantly than the previous one. The Foreign Affairs Committee’s 

primary purpose was to finalize the working definition of refugee as it will be adopted in the bill. 

Recognizing that a slightly broader definition of refugee than its predecessor would not “solve all 

of the problems,” the committee hoped that “it will make some progress”.295 Also, among others, 

the subcommittee also discussed the question of adjudication of the status of asylum seekers who 

had not been granted asylum nor had been formally recognized as refugees, therefore lacking due 

process rights.  
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This hearing began with Representative Dante B. Fascell’s statement, then Chairman of 

the Subcommittee on International Operations. The statement he made recognized the need to 

preserve refugees’ basic human rights, though it is “unfair to put the burden on the local 

communities or the States simply to absorb all of the costs”. 296  This sentiment that refugee 

admissions and resettlement is putting an unfair burden on the local governments and communities 

was seconded in the statements of local politicians and administrators who spoke after Fascell. 

Sometimes even phrasing the admission of refugees as “tragedy that just occurred on our shores,” 

leaders from local communities had a significantly different attitude towards the refugee issues 

than the leaders who spoke and shared their opinions on the matter during the Judiciary Committee 

hearing. Henceforth, much of what was discussed during this hearing was focused on how to 

amend the language of the bill so to properly reflect the concerns of localities that host more 

refugees.  

Many of the concerns raised in the subcommittee hearing were related to the issue of 

burden sharing of costs of resettlement, so there was little room for detailed discussion specifically 

tailored to deportation. Nevertheless, continuously throughout the hearing, it was apparent that the 

committee was aware of the protections that legally recognized refugees would gain as to an 

undocumented alien seeking refuge in the United States. For instance, recognizing that education 

make up for a significant share of where public funds would be spent as part of resettlement, local 

leaders raised concerns of Haitian refugees who were not going to public schools, fearful of 

potential deportation when identified.297 The leaders called for a legislation that would create a 

safety net for such refugees who had not yet been identified so more eligible people can be included 
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as refugees.298 Same kind of concern about access to public benefits and incorporation of refugees 

into the workforce was raised by the Department of State.299 

The Internal Operations Subcommittee was acutely aware of the fact that so many of 

Haitian refugees had and were continuing to enter the United States as undocumented aliens, 

henceforth lacking the eligibility to benefit from any government-sponsored resettlement 

programs. The Subcommittee sought to alleviate this issue by expanding the definition of refugee 

to include more people who would qualify as refugees in the United States. In doing so, the 

subcommittee discussed the practicality of bringing undocumented refugees into the legal system. 

Most of the strategies discussed sought to make asylum proceedings more expeditious, in some 

instances, going to great lengths as to suggest circumventing the immigration court systems 

entirely and allocating the power to vet and issue refugee status to DOS. Dale F. Swartz, a 

representative from the D.C. Lawyers’ Committee for Civil Rights Under Law was the one who 

suggested this strategy. His idea was to cut the time and resources that would be spent on inter-

agency communication in vetting applications by deferring asylum decision making to DOS.300 

Swartz stressed that the point of his suggestion lie at the effort that ought to be made in cutting 

cost and making more opportunities for refugees to claim asylum if they are already in the United 

States.301   That way, refugees already in the country whose only obstacle to receiving legal 

protection, access benefits, and be allowed to work is a refugee status.  

 

e. Senate Hearing - Committee on the Judiciary (October 16, 1979)  
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 On October 16, 1979, the Senate Committee on the Judiciary met at the emergency request 

of then Attorney General Benjamin Civiletti. Typically, this kind of emergency hearing has been 

used to address minor details or to raise minor concerns. Senator Strom Thurmond who was the 

active chairman of the committee moderated, and there were representatives from the DOS, DOJ, 

HEW, and mailed in statements from local leaders from various states. The AG had requested this 

hearing to discuss the matter concerning additional paroling of refugees into the United States.302 

The AG requested for additional paroling of refugees, though it was denied and rejected by 

Congress for two reasons. First, Congress sought to reclaim its power to set immigrant admissions 

policy that it had forfeited to the executive branch. Secondly, Congress was not very satisfied at 

the fact that the public would be informed of refugee paroles after the parole takes place.  

 Thurmond stressed a need for the executive branch to share not just the knowledge it has, 

but also the need for the Congress to be consulted in implementing refugee policies. Clearly, 

despite the Senate unanimously supporting the Refugee Act, the tension between the legislature 

and the executive branch were building as the latter had been using its executive power to 

significantly alter the normal flow of immigration into the United States. It was not explicitly 

mentioned by Thurmond, but in various points throughout his statements, he alluded to the 

potential of an unbalance of powers, and the continued behavior of the executive branch to 

circumvent Congress in implementation of refugee policy changes. Thurmond had authored an 

amendment to S. 643 (Refugee Act) to make Congressional “consultation a prerequisite before the 

exercise of the emergency parole authority”.303 This position that Thurmond had made explicit 

was shared among the key backers, specifically authors and sponsors of the Refugee Act, including 

Senator Edward Kennedy.  

 
302 96th Congress, REFUGEE CONSULTATION 1–25 1 (1979). 
303 Id. at 4. 
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 Another concern raised in this hearing was the extent to which a certain executive agency 

is responsible for the admission of the refugees. The Justice Department took responsibility as INS 

was solely responsible for the legality of admissions under the laws then. Some discussions about 

whether medical screening of refugees prior to entry shed light on the fact that refugees get the 

same kind of screening as regular immigrants. Some refugees, however, have shown to have 

entered the United States with health ailments that is not a public health concern, though the costs 

of medical care and attention that they would receive were increasingly becoming a responsibility 

of local governments. Thurmond was concerned that the United States was unfairly becoming the 

major destination and that other parties to the refugee Convention ought to share the burden. 

Ambassador Clark clarified that while the United States did take “virtually every refugee” in 1975 

from Vietnam, since then, others have shared the burden.304  On December 20, 1979, the Refugee 

Act passed the House and on March 17, 1980, the Bill was signed into law by President Carter. 

 

f. Senate Hearing – Committee on the Judiciary (April 17, 1980) 

 This Senate hearing before the Judiciary Committee was the first “formal ‘consultation’ on 

[the] refugee programs required under the […] Refugee Act”.305 Recognizing that the Refugee Act 

was the first major reform made to the refugee program in the United States, Senator Kennedy, the 

author and sponsor of the Bill addressed the Committee in his opening statement. Interestingly, 

one of Kennedy’s very first comments in his statement was the necessity for a “partnership […] 

between the executive branch and Congress if [the United States] is to be able to respond to the 

urgent resettlement needs of […] refugees”. 306  Shortly after the opening statement made by 

 
304 Id. at 21. 
305 96th Congress, U.S. REFUGEE PROGRAMS 1–415 1 (1980). 
306 Id. at 1. 
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Kennedy, Secretary of State, Victor Palmieri is introduced as the newly appointed U.S. 

Coordinator for Refugee Affairs.307 A position that Dick Clark had held for several months before 

joining Kennedy’s bid to the Whitehouse.  

 During this consultation hearing, the refugee ceiling for the fiscal year 1980 was 

determined at 231,700 refugees and reaffirmed the Attorney General’s authority to parole 

additional refugees if needed. This figure included admission of 14,000 Indochinese refugees a 

month, 38,000 refugees from the Soviet Union and Eastern Europe, 1,500 refugees from Africa, 

2,500 refugees from the Middle East, and thousands of refugees from Central American region.308 

Family reunification was identified as one of the major priorities in the selection of new refugees 

to admit, and the total federal expenditure for the year was set at 600 million dollars, roughly 

divided 6:4, on admissions and resettlement respectively.309 Add the State and municipal level 

expenditure put the figure at 1.7 billion dollars for the fiscal year 1980.310 

 The emphasis placed on family reunification can be said to have originated from 

Congressional attitude on immigration. As family reunification became the philosophical drive 

and rationale behind immigration policymaking, the existing refugee programs took on the same 

philosophical underpinnings. This was evident when family reunification was labeled as “a goal 

of refugee program,” and was regarded as one of the greatest humanitarian efforts that the nation 

could offer to its people.311 This kind of a spillover effect indicates the general understanding of 

the refugee issues as a derivative of immigration. The absorption or unification of the Refugee Act 

 
307 Id. at 3. 
308 Id. at 7–9. 
309 Id. at 9, 11. 
310 Id. at 21. 
311 Id. at 28. 
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of 1980 as part of the INA is also suggestive of the attitude towards refugee issues that the U.S. 

government had at the time, a view that continues today.  

 Should this inability to see and enact separate category of laws and policies for refugee 

issues independent of immigration be understood as a theoretical or philosophical underpinning of 

refugee deportation? In other words, should one assume that refugee deportation exists because 

refugee laws are part of immigration law with virtually no substantial distinction between the two? 

Partially. By not separating the two and allowing the merger of refugee laws and policy with those 

of immigration, lawmakers plowed the way for executive agencies to apply the existing 

immigration laws which had been undergoing a transition to crimmigration. This design was a 

flaw. What was intended to cut administrative costs and streamline the scattered refugee programs, 

turned out to have laid a framework in which refugees were being treated no differently than non-

refugee immigrants once they were admitted. This begs a question then, should refugees receive 

preferential treatment over immigrants? Rightfully so, as stated, albeit vaguely, in not only the 

Refugee Convention and Protocol, but also in the Refugee Act itself, especially regarding the 

protection of refugees against nonrefoulement.  

 A good portion of the discussion was spent on what kind of strategies that the United States 

has developed to prevent refugee issues from occurring so to minimize its role in handling of 

refugee issues. As Secretary Vance stated, the United States had been encouraging other countries 

to share the burden of admitting refugees and working with the UN at the international level to 

counter the forces being placed on creating the refugee issues at the source.312 This discussion was 

pointing specifically to the act of recognizing Pol Pot at the UN, which the senators present at the 

hearing rallied against the idea of formal recognition.313  

 
312 Id. at 22. 
313 Id. at 25. 
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 A familiar name, Ingrid Walter, was invited to speak. To reiterate, Ingrid Walter, at the 

time was the chairperson of the committee on migration and refugee affairs of the American 

ACVAFS, representing a team of VOLAGs. She began her statement congratulating and 

appreciating Congress for passing the “historic policy” in an effort to provide “systematic, 

comprehensive and uniform procedures for the admission of” refugees.314 Walter specifically 

pointed to the broadening of the definition of refugee as the biggest accomplishments of the 

Refugee Act in conforming the United States’ practices to the humanitarian goals of the nation.  

 Despite the praise, much of her discussion was pointed to revealing the noticeable 

shortcomings of the policy. For instance, Walter mentioned the lengthy processing of adjustment 

of status for the refugees admitted, stressing how having the right to work in the United States a 

matter of life or death for many people who must provide for their families upon resettlement, in 

addition to it being a psychological security and the surest way to family reunification315.316 To 

this point, Walter suggested to admit refugees as permanent residents instead of instituting the 

mandatory one year probationary period. Walter continued to point out other ways in which the 

policy can improve, stressing the difficulties in revising regulations once printed.317 

 On asylum proceedings, Walter criticized that the Act, since taking effect, did not attain 

the main objectives. Most importantly, whereas the Act sought to ensure “speedy and fair 

adjudication,” in practice, it “resulted in cumbersome and unnecessary paperwork” for the 

agencies involved. In response, Walter suggested a simplified approach to asylum determinations 

wherein the application for asylum be judged on its merits by the district director processing the 

application, and allowing the applicant to remain inside the United States awaiting 

 
314 Id. at 32. 
315 Greencards granted refugees an ability to petition for family members (immediate relatives). 
316 96th Congress, supra note 305 at 33. 
317 Id. at 36. 
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determination.318 Additionally, Walter recommended that for anyone who file for asylum while in 

either an exclusion or a deportation hearing should have their asylum hearing be heard “separately 

and solely on its merits”.319 Walter’s recommendation went onto suggest that INS officers should 

be granted the authority to grant asylum to noncitizens whose application the officer is processing, 

should the noncitizens demonstrate their qualification, thereby eliminating the need for either the 

state department or the immigration judge’s involvement.320  

 There was no mention of deportation of refugees during this hearing. Granted that the 

Refugee Act had only been in effect for months, perhaps it was natural for discussion of such a 

topic to be lacking. The hearing was packed with written statements and reports from different 

agencies with program overviews, descriptions of how funds were to be allocated. Among the 

more informative reports was one filed from the newly created Office of the United States 

Coordinator for Refugee Affairs, which contained statistics and description concerning 

contributions to refugee programs and numbers of refugees admitted or produced from each 

country. This expansive report also detailed some trajectories in which Indochinese refugees, and 

other major refugee groups at the time were flowing. A report by HEW on the Indochinese Refugee 

Assistance Program was also attached to the list of miscellaneous documents for the hearing. 

 

IV. Conclusion 

The Congressional hearings that led up to the eventual enactment of the Refugee Act of 

1980 show, among many things, that the Congress had been clearly aware of the potential for 

refugees to be deported. Most importantly, Senator Edward Kennedy, who is credited as the main 

 
318 Id. at 36. 
319 Id. at 41. 
320 Id. at 37. 
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author of the legislation, knew the precarious situations that hundreds of thousands of Indochinese 

refugees faced at the time of the enactment of the Act. This knowledge was not exclusive to 

legislators, as members of civil society chimed in on their worries about deportation of refugees. 

The recognition for the need to broaden the definition of refugees and a provision of a more 

permanent legal status indicates Congressional intent to protect refugees from refoulement; 

ultimately, this recognition which were reflected in the bill became the legal mechanism of 

nonrefoulement protections for most refugees resettling in the United States. The efforts 

spearheaded by the VOLAGs is an incredible achievement.  

Nevertheless, these efforts came short of blocking Congress from keeping the option to 

deport refugees open. That is, this intent to protect came short of considering the atypical cases of 

refugee deportation, such as the one discussed in this dissertation. Congress’ decision to keep the 

option to deport refugees and provide no withholding of deportation to refugees is indicative of 

the immense power that Congress sought to continue to enjoy. It not only wanted to retain the 

power to admit whoever it wanted, but also the unchallenged power to remove anyone. 

Consequently, while the Act formalized protections, it also formalized the authority to remove or 

un-apply those protections.  

The current language to protect refugees in INA is very clear. That language is the same 

language which was authored in the original Refugee Act. However, the language concerning 

deportation or taking away the protection offered to refugees is largely missing as it was in the 

original Bill. That is partially because no one involved in the debates of immigration policymaking 

after 1980 “ever raised the possibility that refugees might also be vulnerable to prosecution” or 

being placed in removal proceedings.321 Consequently, the language to deport, or the lack thereof 

 
321 Criddle, supra note 57 at 736. 
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rendered refugees vulnerable to potential deportation, and therefore refoulement. This is, in a 

sense, a design flaw. As the Refugee Act of 1980 was absorbed upon passage by the existing 

immigration framework, no longer was there a clear demarcation to treat refugees and immigrants 

separately. Ironically, the efforts to broaden the definition of refugees and to offer more 

preferential treatment to the world’s most vulnerable population was watered down as refugees 

faced the same treatment as immigrants, which was becoming more hostile and xenophobic by the 

day as the mechanisms of policing immigration was transforming into crimmigration as discussed 

earlier. 

The design flaw here was the codification of the state’s authority to deport refugees and 

un-apply refoulement protections. When this authority paired with the executive agencies being 

able to interpret the law to their liking and the courts providing uncontested executive deference, 

conditions for a persistent deportation of refugees ripened. The legislators who authored and 

passed the bill did not appear to have knowingly done so with the malicious intent to make 

deporting refugees easier. However, as the Congressional records show, those authors of the bill 

were at least loosely aware of what would happen to some refugees if they were to be deported. 

Making matters worse, in the designing of the law, they knowingly made refugee laws an 

appendage of immigration law allowing a nondifferentiated treatment of refugees upon their 

admission into the United States. Therefore, the mechanisms of immigration policing, especially 

the deportation aspect of it, began targeting refugees, ultimately resulting in removal of some 

refugees. The sense of achievement from the passage of an extremely timely, symbolic, and 

monumental piece of legislation may have overshadowed many unintended consequences of how 

the language of the law would be interpreted in the future. But clearly, the Refugee Act of 1980 is 

the very law that allows for deportation of refugees to happen and the language of refugee 
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protection in the Refugee Act changed very little since the act was made into law, which remains 

vague and allows for a wide range of interpretation. 
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Chapter 6 Legitimizing Deportation of Refugees & Conclusion 

 

I. Introduction 

Does refugee status ever expire? The U.S. Congress seems to think so. Through the Refugee 

Act of 1980, Congress put an expiration period on refugee status. That is, by mandating that refugee 

status be adjusted after one year of physical presence in the United States, regardless of refugees’ 

needs or wants, Congress chose not to treat refugees any differently than the non-refugee 

immigrants and therefore rendering them vulnerable to deportation. Ironically, that was not the 

intent. Rather, the original Congressional intent, as evident from the previous chapter, was to have 

immigration laws absorb refugee laws to allow for a more streamlined processing of refugee 

admission and resettlement, and to give refugees a fair chance to live in the United States as 

Americans. This intent, which echoed the nation’s humanitarian ethos at the time, created some 

grey areas in which some refugees were placed in a deportation pipeline.322   

 Surely, the design of the Refugee Act had its flaws. So did how it was interpreted when the 

laws and policies when they went into effect. But in enforcing immigration, especially 

deportations, it takes two states to agree to send and receive the deportee. Put differently, just 

because the United States identifies and places an alien in a removal proceeding, that does not lead 

to that individual’s removal. The receiving country to which the individual is removed must agree 

to take him/her. Hence, the receiving countries and the Department of State that negotiate the terms 

of the removal, play a role in deportation of refugees.  

 
322  Teresa Wiltz, Southeast Asian Refugees and the Prison-Deportation Pipeline, PEW, April 5, 2016, 

https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2016/04/05/southeast-asian-refugees-and-the-

prison-deportation-pipeline (last visited Oct 5, 2022). 
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 In this final chapter of the dissertation, I review and compare two bilateral repatriation 

agreements signed between the United States and Cambodia, and Vietnam respectively. Then I 

explore the forces against deportation of refugees or efforts exerted by politicians, civil society, 

and individuals in their attempts to halt such deportation. This final chapter ends with potential 

avenues for future development of the study and other aspects of the phenomenon which warrants 

further analyses. 

 

II. Repatriation Agreement with Cambodia 

On April 27, 2000, the governments of the United States of America and the Kingdom of 

Cambodia (Cambodia) signed a Joint Statement, agreeing to an “orderly, prompt, and transparent 

process” for accepting the returns of each countries’ nationals. This joint statement came eight 

years after the two countries normalized relations in 1992 while Cambodia was governed briefly 

by a United Nations Transitional Authority (UNTAC) until 1993, a collective decision accorded 

and agreed by 19 parties to the Framework for a Comprehensive Political Settlement of the 

Cambodia Conflict, or more commonly known as the 1991 Paris Peace Agreement. The 1991 Paris 

Peace Agreement established three primary goals and subsequent committees for each mission as 

laid out in Act 6 of the Agreement: 

  

The first Committee dealt with military matters, the Second Committee dealt with the 

question of international guarantees, and the Third Committee with the repatriation of 

refugees and displaced persons and the eventual reconstruction of Cambodia. 
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The repatriation of Cambodian refugees and displaced persons was deemed as a highly technical 

and political mission for a variety of reasons. First, the sheer number of individuals estimated to 

require repatriation tolled approximately 360,000 by the UNHCR. Furthermore, elections in 

Cambodia were not to resume until the repatriation mission was near completion or sufficiently 

underway.323 To be successful of repatriation was of pivotal importance to establish meaningful 

precedence of democracy in Cambodia, and for the UN from a public relations perspective. The 

Cambodian government, to which UNTAC eventually transferred powers at the end of 1993, 

inherited much of the governing structures and political agendas from its predecessor. Naturally, 

the importance placed on repatriation of refugees and displaced people remained a priority for a 

new government. The rationale for why it was important kept constant too; repatriated people were 

votes, and ones that were more likely to vote than others.324  

On March 22, 2002, the Cambodian government signed a Memorandum of Understanding 

(MOU) that detailed much of the repatriation contents discussed during the Joint Statements. 

Some, like Bill Ong Hing, argued that Cambodia was “pressured […] into signing [the] repatriation 

agreement” by the U.S. government who threatened to limit the number of visas issued in the 

future to Cambodian nationals.325 Perhaps this analysis of Cambodia at the time is apt because 

although establishing procedural democracy have been acknowledged as a priority for the 

Cambodian government, holding free, fair and regular election in Cambodia was extremely 

difficult. For instance, according to a 1996 report by the U.S. government which evaluated 

 
323  Brian Williams, Returning home: the repatriation of Cambodian refugees,  in KEEPING THE PEACE: 

MULTIDIMENSIONAL UN OPERATIONS IN CAMBODIA AND EL SALVADOR 165–185, 165 (Michael W. Doyle, Ian 

Johnstone, & Robert C. Orr eds., 1997). 
324 Id. at 183. 
325 Bill Ong Hing, Deporting cambodian refugees: Justice denied?, 51 CRIME DELINQ. 265–290 (2005); Bill Ong 

Hing, Detention to Deportation - Rethinking the Removal of Cambodian Refugees,  UC DAVIS LEG. STUD. RES. PAP. 

SER. (2005); Chris Decherd, Home isn’t sweet for Cambodians deported from U.S., THE SEATTLE TIMES, January 14, 

2003, https://archive.seattletimes.com/archive/?date=20030114&slug=goinghome14 (last visited Sep 21, 2022). 
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Cambodia’s electoral procedures, resources, and readiness for the 1998 national election, 

Cambodia lacked an overall electoral law and framework, had limited human and financial 

resources, and faced other obstacles regarding national elections.326  

Notwithstanding the backgrounds under which the MOU was signed, the MOU is drafted 

in a manner in which no one party is to bear the entirety of the responsibility. Rather, this MOU327 

which is presumed to be in force today, does not specify who may be returned beyond that they 

had to be citizens of the countries to which they are returned.328 The contents of the MOU range 

from the fundamental principles of repatriation to detailing the composition of a Joint Commission 

on Repatriation. The Joint Commission is to comprise of four members from each country 

representing “the ministries of immigration, foreign affairs, and justice, or their equivalent,” and 

meet regularly to discuss and resolve any matters pertaining to the repatriation of peoples from 

each country.  

The MOU further outlines seven procedures and “Modalities for Considering Repatriation 

Requests.” Most of the seven procedures discuss, in part, the administrative costs associated with 

repatriation. Procedures numbered five, six, and seven are particularly noteworthy: 

 

5. The Central Authority of the requested State should respond in writing to the Central 

Authority of the requesting State not later than 30 days from the date of receipt of the 

request, unless otherwise agreed. In all cases of refusal, the Central Authority of the 

 
326  U.S. GOVERNMENT ACCOUNTABILITY OFFICE, CAMBODIA: LIMITED PROGRESS ON FREE ELECTIONS, HUMAN 

RIGHTS, AND MINE CLEARING 10–15 (1996). 
327 Regrettably, the only known source for the texts of this memorandum is from a nonprofit called Southeast Asian 

Resource Action Center (SEARAC) which provides support and resources to refugee facing deportation to Cambodia, 

Vietnam, and Laos. This memo was not included in the “Treaties in Force” as published by the Department of State 

as of August of 2022. While the authenticity of the agreement cannot be verified, there are multiple instances of the 

MOU being mentioned by its title and its contents by other official documents, court records, government officials of 

each country and the press. 
328 Southeast Asian Raids, CAMBODIA (2019), http://searaids.org/cambodia/ (last visited Sep 21, 2022). 
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requested State should state its reasons in writing and should refer the request to the 

Commission for consideration. The Commission shall consider all referred requests at 

its next scheduled meeting.  

6. When the Central Authority of the requested State accepts a repatriation request, it 

should simultaneously issue a travel document, valid for at least 60 days, to permit the 

individual’s return. The requesting State should expeditiously make the appropriate 

arrangements for the return of the individual to the requesting State and should inform 

the Central Authority of the requested State at least seven (7) business days in advance 

of the return itinerary and any special considerations, such as medical, law enforcement, 

or escort matters. 

7. Unless otherwise agreed, all costs of repatriation, including air transportation and escort 

services, should be borne exclusively by the requesting State. 

 

The above three procedures are unique because they specifically prescribe the responsibilities of 

repatriation. Overall, this document made clear that the burden to bear the costs of repatriation is 

on the requestor, and the responsibility of the receiving state is to expeditiously aid the requests 

by providing proper services that allow an individual to travel internationally. These procedures 

from the MOU allowed for expeditious and procedurally swift return of people from each country.  

There was some speculation that the MOU was suspended in 2017 as Foreign Ministry of 

Cambodia expressed concerns over a potential abuse of the procedures set in place to deport 
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Cambodians from the United States.329 A DOS document330 which recorded the meeting notes of 

the Joint Commission on Repatriation between the United States and Cambodia from July 7, 2017, 

revealed that the suspension was real, but only unilaterally; the Cambodian government was 

unilaterally calling for a suspension, whereas the U.S. government did not acknowledge such 

suspension. This document, released in response to a FOIA request by civil rights advocate 

nonprofit organization, showed that the Cambodian government addressed the following concerns 

about returnees from the United States: 

 

1. Returnees have already paid their debt to society by serving time in prison; 

2. Many have no skills or socio-cultural knowledge; 41 returnees currently reside in Jail 

[note: according to U.S. Government, number is 14] for crimes including manslaughter; 

3. Returnees are removed from their families and do not have visiting rights to America; 

4. Integration is difficult for returnees, four of whom, according to the Royal Government 

of Cambodia (RCG), have committed suicide; 

5. Deportation of refugees is against U.S. and international law, and odes not reflect 

American values; 

6. The Government of Cambodia has been facing criticism from the Cambodian-

American community for its policy on accepting repatriations; 

 
329  Matt Surrusco, Gov’t Reviewing US Repatriation Agreement, THE CAMBODIA DAILY, January 11, 2017, 

https://english.cambodiadaily.com/news/govt-reviewing-us-repatriation-agreement-123245/ (last visited Nov 6, 

2022); Daphne Chen, Detainees in US claim Cambodian officials sought to extort them, THE PHNOM PENH POST, 

January 29, 2018, https://www.phnompenhpost.com/national/detainees-us-claim-cambodian-officials-sought-extort-

them (last visited Nov 6, 2022). 
330  U.S. Department of State, JOINT COMMISSION ON REPATRIATION (2017), https://advancementproject.org/wp-

content/uploads/2020/02/July-2017-Notes-by-Cambodian-and-American-Joint-Commission-on-Repatriation.pdf. 



150 

 

7. Therefore, the RGC considers the MOA suspended as of October 28, 2016, RGC when 

it sent a diplomatic note to the U.S. Embassy. The suspension will continue until a new 

MOA is established.  

8. The new MOA should:  

a. Mutually benefit the United States and Cambodia; 

b. Abide by both countries’ commitment to human rights in international law. 

 

This document also revealed that there had been some discrepancies about the interpretation and 

application of the repatriation agreement. Whereas the texts of the agreement do not specify who 

may be removed and subsequently accepted by a receiving country, the Cambodian delegation 

shared that their understanding of to whom the agreement applies are “adult refugees who entered 

the United States between March 18, 1970, and October 23, 1991.”331  

In response to these concerns, the U.S. government answered that the individuals identified 

for removal are offered due process, and that removal of anyone to Cambodia are in full 

compliance with both international and domestic laws that govern immigration. Therefore, the 

U.S. delegation retained the position that Cambodia must honor the current agreement, and no 

suspension is acknowledged unilaterally. The U.S. government did not respond to Cambodian 

delegation’s claim on to whom the agreement applied. Notwithstanding the discrepancies on how 

to understand the suspension, the Cambodian government stopped accepting returnees, but was 

reprimanded when then president, Donald Trump imposed visa sanctions on Cambodia as a 

retaliation.332 

 
331 Id. at 3. 
332  Hannah Hawkins, US Imposes Visa Sanctions on Cambodia, THE CAMBODIA DAILY, August 25, 2017, 

https://english.cambodiadaily.com/editors-choice/us-imposes-visa-sanctions-on-cambodia-134011/ (last visited Nov 
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 TRAC data show that between October 2002 and June 2020, a total of 1,026 Cambodian 

nationals were removed, of which, 750333 of were U.S. permanent residents. Besides the 274 

persons whose year of last entry to the United States is unknown, about 75 percent of the deportees 

had been in the United States since before the signing of the MOU in 2002.334 Furthermore, 201 

people had asylum status and more than half of the 1,026 deportees are assumed to have been a 

refugee at varying points of their lives before their removal. There was no significant gap in 2017 

in the number of people deported to Cambodia, so the suspension was only momentary. In fact, by 

the end of 2017, Cambodia was expecting “largest groups of U.S. deportees ever” of more than 70 

individuals as Returnee Integration Support Center (RISC), a nonprofit based out of Phnom Penh 

that aids deportees said.335 

  

III. Repatriation Agreement with Vietnam 

The United States normalized relations with the Socialist Republic of Vietnam (Vietnam) 

on July 11, 1995. On the 13th anniversary of normalizing relations, the governments of two 

countries entered into an agreement on “The Acceptance of the Return of Vietnamese Citizens.” 

Unlike the agreement with Cambodia, this repatriation agreement with Vietnam was formal, 

official, and well documented, hence being readily available in the DOS database, as part of the 

Treaties and Other International acts Series 08-322.336 Much like the repatriation agreement with 

 
6, 2022); U.S. Embassy in Cambodia, NOTICE ON THE SUSPENSION OF CERTAIN NON-IMMIGRANT VISAS (2017), 

https://kh.usembassy.gov/notice-suspension-certain-non-immigrant-visas/ (last visited Nov 6, 2022). 
333  Thomas Lum, Cambodia: Background and U.S. Relations, R44037 CONGR. RES. SERV. 1–19 (2020), 

https://crsreports.congress.gov/product/details?prodcode=R44037. 
334  Transactional Records Access Clearinghouse, LATEST DATA: IMMIGRATION AND CUSTOMS ENFORCEMENT 

REMOVALS, https://trac.syr.edu/phptools/immigration/remove/ (last visited Sep 21, 2022). 
335 Agnes Constantine, Expecting “largest groups” of U.S. deportees ever, Cambodian aid org expands services, NBC 

NEWS, December 14, 2017, https://www.nbcnews.com/news/asian-america/expecting-largest-groups-u-s-deportees-

ever-cambodian-aid-org-n829751. 
336 U.S. Department of State, REPATRIATION AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND VIETNAM 

1–19 (2008). 
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Cambodia, this agreement lays out the responsibilities and the processes concerning the cost and 

procedure of repatriation. 

There are nine articles and two annexes composing the agreement: 

 

1. General Provisions 

2. Removable Persons and Conditions of Acceptance 

3. Return of Persons Repatriated in Error 

4. Acceptance Procedures 

5. Expenses 

6. Entry into Force and Duration 

7. Amendment and Supplementation 

8. Resolution of Disputes 

9. Suspension or Termination 

Annex 1 – Expenses for Repatriation 

Annex 2 – Self Declaration for Vietnamese citizens who have been ordered removed from 

the United States. 

 

The agreement specifies that the U.S. government will carry out the repatriation of Vietnamese 

citizens “who violated U.S. law” and that the Vietnamese government “may consider the return of 

its citizens”. 337  This repatriation agreement with Vietnam is very different from that with 

Cambodia in many regards. 

 The most obvious difference is that the agreement with Vietnam is very detailed and clear 

as to the scope of its application. For instance, the Vietnam agreement is not bidirectional, whereas 

the one with Cambodia is. This agreement allows the United States to be the sole party deporting 

Vietnamese nationals to Vietnam but does not grant the same authority to Vietnam. Furthermore, 

 
337 Id. at 4. 
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Article 2 lays out the specific conditions to be met by those identified as deportable by the U.S. 

government. The conditions are that: they must be citizens of Vietnam and must have a history of 

residence in Vietnam with no current residence in a third country. They must have had violated 

U.S. law, and has been “convicted of a criminal offence, including immigration violation.”338 All 

deportable individuals must have completed all orders of imprisonment before removal. These 

enumerated conditions show, among many things, that the U.S. government intentionally sought 

to not only imprison but also deport criminal aliens, regardless of their refugee status or 

backgrounds. The strategies and tactics employed by the U.S. government in legitimizing 

deportation of refugees, as addressed in previous chapters demonstrate such intent.  

 In addition to the conditions set forth in the agreement, the repatriation agreement with 

Vietnam states that it applies to only those Vietnamese nationals who arrived in the United States 

after July 12, 1995, or a day after the United States normalized relations with Vietnam. For any 

Vietnamese citizens who immigrated to the United States from a third country, the agreement 

specifies that they shall be removed to such third country. Recognizing the establishment of the 

1995 rule to protect refugees from Vietnam War or more simply, to abide by the principle of 

nonrefoulement, there is no such clause protecting Cambodian refugees in the Cambodian 

agreement. Some advocates for halting of deportation of Cambodians argue that the U.S. 

government should amend the repatriation agreement to include similar language.339 

However, the Vietnam agreement established that the U.S. government may request 

removal of eligible persons to Vietnam, henceforth allowing selective nullification or 

circumvention of the application of the July 12, 1995 rule. This circumvention or nullification of 

 
338 Id. at 5. 
339 Jenna McDavid, SEARAC APPLAUDS THE INTRODUCTION OF THE HONOR OUR COMMITMENTS ACT SEARAC 

(2022), https://www.searac.org/immigration/searac-applauds-the-introduction-of-the-honor-our-commitments-act/ 

(last visited Jun 2, 2022). 
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the 1995 rule became a reality during the Trump Administration when deportation efforts by the 

United States was heightened so much that the U.S. government moved to deport Vietnam War 

refugees.340 The Trump Administration bolstered its authority to nullify the 1995 rule in a MOU 

with Vietnam in 2020, explicitly making deportation of Vietnam War refugees official.341 The 

2020 MOU, which served as an addendum to the 2008 repatriation agreement, specified the 

procedures and responsibilities of each governments in removing individuals who arrived in the 

United States before 1995.  

Although the 2008 agreement and the 2020 MOU all specifically put the burden to bear 

cost of administering and executing the deportation, that is not unique to deportation of refugees 

to Cambodia and Vietnam; rather, in most deportation cases, the deporting country is responsible 

to cover the monetary costs associated with deportations.  

Interestingly, neither of the agreements mentions the word “refugee” a single time. The 

U.S. government signed the agreements under different administrations and not one administration 

sought to include contents suggestive of their examination of the effects to which the agreements 

might have on refugees. However, it is simply impossible to allow the U.S. government the benefit 

of the doubt that they were blindsided; that is, the United States knew that the majority of 

Cambodians and Vietnamese migrants to the United States had been those who entered the as 

refugees, and that the agreements that they signed with the two countries would have an effect on 

the removal of people with such backgrounds. Yet another evidence to demonstrate the 

intentionality of the United States behind deportation of refugees.   

 
340  Charles Dunst & Krishnadev Calamur, DONALD TRUMP MOVES TO DEPORT VIETNAM WAR REFUGEES THE 

ATLANTIC (2018), https://www.theatlantic.com/international/archive/2018/12/donald-trump-deport-vietnam-war-

refugees/577993/ (last visited Nov 12, 2021). 
341 U.S. Department of Homeland Security, MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF 

HOMELAND SECURITY OF THE UNITED STATES AND THE MINISTRY OF PUBLIC SECURITY OF THE SOCIALIST REPUBLIC 

OF VIETNAM OF THE ACCPETANCE OF THE RETURN OF VIETNAMESE CITIZENS WHO ARRIVED IN THE UNITED STATES 

B (2020), https://lowenthal.house.gov/sites/lowenthal.house.gov/files/Vietnam 2020 MOU-redacted.pdf. 
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 Between 1975 and 2022, the United States admitted nearly 1.5 million refugees, or roughly 

43 percent of all refugees admitted between the said dates, from countries in East Asia, which 

includes Cambodia, Laos, and Vietnam. 342 A vast majority of the 1.5 million were from Vietnam. 

According to the Treaties in Force, Vietnam is the only country with which the U.S. has entered 

into a formal bilateral agreement on repatriation of Vietnamese people. In the massive 630-page 

document that lists every treaty that are in force today in the United States with other countries 

and international organizations, the repatriation agreement with Vietnam is the only one of its kind.  

 Surely, the power of expulsion of foreign nationals is traditionally described as an “inherent 

and sovereign right of every State.”343 This is one of many reasons why there is no international 

law or treaties that govern expulsion of people, though there are others that attempt to govern 

different aspects of global migration. The Refugee Convention and its derivatives are about the 

only international laws that narrow the scope of expulsions through the nonrefoulement principle. 

The sheer fact that the U.S. government has entered into an explicit treaty with a country from 

which it has accepted over a million refugees warrants a query as to the investigation of rationales.  

 The Vietnam agreement is anomalous in that it is the only one of its kind; the U.S. 

government maintains procedural agreements, through MOUs and like, with other countries to 

govern deportation of foreign nationals. Why did the U.S. government elevate the level of the 

repatriation agreements from a simple working agreement like Cambodia’s to the level of a formal 

bilateral treaty? Perhaps this question can be pondered upon in future studies, but it is likely that 

the sheer number of deportable Vietnamese nationals had played a role in alerting the United States 

 
342 Refugee Processing Center, REFUGEE ARRIVALS BY REGION SINCE 1975 AS OF SEPTEMBER 30, 2022 ARCHIVES 

(2022), https://www.wrapsnet.org/documents/Refugee Admissions by Region since 1975 as of 30 Sep 2022.pdf (last 

visited May 11, 2022). 
343 Guy S. Goodwin-Gill, The Limits of the Power of Expulsion in Public International Law, 47 BR. YEARB. INT. LAW 

55–156, 55 (1976), https://academic.oup.com/bybil/article/47/1/55/320774 (last visited Nov 12, 2022). 
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that it would need to cement a more formal agreement to ensure a continued fluid deportation 

process with Vietnam.  

 Through these agreements, whether in a working agreement between two governments or 

a formal treaty, the U.S. government further legitimated its decisions to deport migrants of refugee 

background. The very existence of these two agreements with Cambodia and Vietnam goes to 

show that the United States was then and is now aware of the kinds of deportation that it was 

conducting; knowingly deporting those with refugee backgrounds regardless of the lack of ties or 

understanding of the countries to which they are deported. These agreements are mere examples 

of what the United States has been doing in the name of “repatriation.”  

 

IV. Forces Against Deportation of Refugees 

Deportation of refugees receives periodic attention in the media and by the public. 

Recently, the topic has gained some attention from the political sphere as well. Notably, on April 

2021, some democratic leaders of the Senate, Senators Ed Markey (D-MA), Elizabeth Warren (D-

MA), Alex Padilla (D-CA), Sheldon Whitehouse (D-RI), Jack Reed (D-RI), Tina Smith (D-MN), 

Cory Booker (D-NJ), and Mazie Hirono (D-HI) wrote an open letter to the Secretary of Homeland 

Security, Alejandro Mayorkas, on this matter.344 In this letter, the senators criticize the “prison-to-

deportation pipeline” which affects, primarily, the “Southeast Asian American community[,] one 

of the largest refugee communities in the United States.” Some documents, like the two 

repatriation agreements are mentioned in the letter to remind the head of DHS of the “unique 

circumstances of the Southeast Asian community” and to “put an end to the prison-to-deportation 

 
344 U.S. Senate, SENATORS MARKEY, WARREN, PADILLA, WHITEHOUSE, REED, SMITH, BOOKER, AND HIRONO CALL 

FOR END OF PRISON-TO-DEPORTATION PIPELINE (2021), https://www.markey.senate.gov/news/press-

releases/senators-markey-warren-padilla-whitehouse-reed-smith-booker-and-hirono-call-for-end-of-prison-to-

deportation-pipeline (last visited Nov 13, 2022). 
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pipeline for refugees with decades-old or minor criminal convictions.”345 The letter ultimately 

called to temporarily halt deportations of refugees.  

This letter comes after Congressman Alan Lowenthal (D-CA 47th District), along with 

eight other members of the U.S. House of Representatives, introduced a legislation called “Honor 

Our Commitment Act” in 2020. 346  This bill was introduced in response to the Trump 

Administration’s announcement that it would deport Vietnamese nationals who came to the United 

States as refugees before 1995.347 It aimed to defer removal of Vietnamese nationals for a 24-

month period. The bill died, but Lowenthal reintroduced an updated version348 of it, along with 17 

other members of the House on May 10, 2022, under the same name. The 2022 version of the bill 

seeks to bar DHS from detaining and deporting any nationals of Vietnam who entered the United 

States before 1995, unless they are found to be “directly responsible for harming the security of 

the United States [,] [… or] the alien is subject to extradition.”349 

Much of these legislative efforts came years after the White House ordered visa sanctions 

against certain countries. For instance, pursuant to authority under INA §243(d), DHS may advise 

DOS to order implementation of visa sanctions to countries that refuse or unreasonable delayed 

accepting their nationals ordered removed from the United States.350 The list of countries that have 

experiences such visa sanctions include: Guyana in 2001; Gambia in 2016; Cambodia, Eritrea, 

 
345 Id. at 3. 
346 Congressman Lowenthal Introduces Legislation To Halt Administration Efforts To Deport Vietnamese American 

Refugees, (2020), https://lowenthal.house.gov/media/press-releases/congressman-lowenthal-introduces-legislation-

halt-administration-efforts-deport (last visited Nov 13, 2022). 
347 Dunst and Calamur, supra note 340. 
348  Alan Lowenthal, HONOR OUR COMMITMENT ACT OF 2022 1–6 (2022), 

https://www.govinfo.gov/content/pkg/BILLS-117hr7708ih/pdf/BILLS-117hr7708ih.pdf. 
349 Id. at 4. 
350 U.S. Immigration and Customs Enforcement, VISA SANCTIONS AGAINST MULTIPLE COUNTRIES PURSUANT TO 

SECTION 243(D) OF THE IMMIGRATION AND NATIONALITY ACT (2022), https://www.ice.gov/remove/visa-sanctions 

(last visited Sep 12, 2022). 
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Guinea, and Sierra Leone in 2017; Burma, and Laos in 2018; Cuba, Ghana, and Pakistan in 2019; 

Burundi, China, and Ethiopia in 2020.  

These visa sanctions demonstrate, among many things, that most of the sanctions came 

under the Trump Administration. However, that is not to say that refugee deportation is a 

phenomenon unique to one particular administration; rather, that particular administration took 

advantage of the immigration and deportation regime already in place to accelerate or instigate 

deportation of refugees in a larger scale. The visa sanctions also demonstrate that Vietnam and 

Cambodia, or other Southeast Asian countries are not alone in having become targets of visa 

sanctions for refusing to accept returnees. Many of the countries on the list of the visa sanctions 

list are refugee-producing nations, and many refugees from such countries have resettled in the 

United States.  

 Much of the contents in the chapters above demonstrated that the federal government, 

particularly the executive branch and the multitude of agencies that police immigration have, by 

design, an exorbitant degree of power and discretion. With the country’s judiciary on its side, the 

federal agencies enjoy almost unchallenged power to regulate and interpret immigration laws. The 

federal agencies and different departments they belong are, however, subject to redirecting how 

they exercise their discretion and interpret the law. That is, the president of the United States has 

considerable power in shifting the ways the federal agencies direct and interpret immigration laws. 

The stark difference between the attitude towards immigration and immigration enforcement by 

the Trump Administration and the Biden Administration demonstrate just how much power U.S. 

presidents have over immigration effectively.  

 Whereas the Trump Administration leveraged the immigration regime to further its anti-

immigrant and anti-immigration agendas thereby resulting in an exacerbation of deportation of 
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refugees, the Biden Administration has taken a vastly different approach. For example, among 

many initiatives of the Biden Administration is the initiative to advance “Equity and Opportunity 

for Asian American, Native Hawaiian, and Pacific Islander Communities Across the Country.”351 

One goal as part of the initiative is: 

 

Slowing removals to Burma, Cambodia, and Laos. The DHS AA and NHPI Task Force 

analyzed key policy issues surrounding the visa sanctions on Burma, Cambodia, and Laos 

and continues to monitor removals to these countries. To date, ICE has slowed removals 

to Burma, Cambodia, Laos, and Vietnam based upon conditions in the countries.  

 

By actively undoing the visa sanctions and investigating the backgrounds in which the discussions 

of visa sanctions against specific countries, the Biden Administration has reversed the stance that 

its predecessor had taken on removal of foreign nationals from specific countries. This 

investigation and the subsequent orders of action were distributed to key immigration agencies 

through several internal documents of the DHS. Notably, they include:  

 

- Guidelines for the Enforcement of Civil Immigration Law – “Mayorkas Memorandum” 

(September 30, 2021); 

- Exercising Prosecutorial Discretion in the Enforcement of Civil Immigration Law – 

“Meyer Memorandum” (April 3, 2022); 

 
351 The White House, FACT SHEET: BIDEN-HARRIS ADMINISTRATION ADVANCES EQUITY AND OPPORTUNITY FOR 

ASIAN AMERICAN, NATIVE HAWAIIAN, AND PACIFIC ISLANDER COMMUNITIES ACROSS THE COUNTRY (2022), 

https://www.whitehouse.gov/briefing-room/statements-releases/2022/01/20/fact-sheet-biden-harris-administration-

advances-equity-and-opportunity-for-asian-american-native-hawaiian-and-pacific-islander-communities-across-the-

country/ (last visited Oct 13, 2022). 
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- Guidance to OPLA Attorneys Regarding the Enforcement of Civil Immigration Laws 

and the Exercise of Prosecutorial Discretion– “Doyle Memorandum” (April 3, 2022). 

 

These internal documents were produced as part of the department’s “Equity Action Plan Pursuant 

to Executive Order 13985”352, or “Executive Order on Advancing Racial Equity and Support for 

Underserved Communities Through the Federal Government.”353 

 These memos are used as guidelines for street level bureaucrats who adjudicate 

immigration benefits or detain and deport immigrants in performing their duties. Therefore, while 

the memos themselves are not formal amendments to the laws or policies, they have the practical 

weight and authority as a policy change, hence they should not be taken lightly or be deemed 

merely symbolic. All three memos provided guidance on apprehensions and removal of 

noncitizens to different immigration enforcement agencies within DHS. The Mayorkas Memo 

made clear that the civil immigration enforcement priorities should be to apprehend and remove 

noncitizens who are direct “threat to […] national security, public safety, and border security.”354 

DHS Secretary, Alejandro Mayorkas further directed the agencies to pursue prosecutorial 

discretion in a manner in which each person’s case is weight and evaluated individually. Here, 

prosecutorial discretion specifically referred to immigration enforcers’ authority to exercise 

discretion “in favor of declining enforcement action.”355 These factors included: age, years of 

 
352  U.S. DEPARTMENT OF HOMELAND SECURITY, EQUITY ACTION PLAN (2022), 

https://www.dhs.gov/sites/default/files/2022-04/DHS Equity Action Plan %28Final%29_0.pdf. 
353  The White House, EXECUTIVE ORDER ON ADVANCING RACIAL EQUITY AND SUPPORT FOR UNDERSERVED 

COMMUNITIES THROUGH THE FEDERAL GOVERNMENT (2021), https://www.whitehouse.gov/briefing-

room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-

communities-through-the-federal-government/ (last visited Nov 13, 2022). 
354  Alejandro Mayorkas, GUIDELINES FOR THE ENFORCEMENT OF CIVIL IMMIGRATION LAW 1–7 3 (2021), 

https://www.ice.gov/doclib/news/guidelines-civilimmigrationlaw.pdf. 
355 Id. at 3. 
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presence in the country, mental conditions of subjects, impacts of deportation of the subject on 

family members in the United States, and eligibility for immigration relief. The idea was to 

consider the “totality of the facts and circumstances and exercise […] judgment accordingly."356 

 Direct orders from the head of DHS to exercise prosecutorial discretion in favor of un-

enforcement seems fitting to qualify as an example of forces against deportation of refugee, 

especially given the caveat that such discretion would extend to cases of refugee deportation. If a 

fewer number of refugees are deported as a result of the immigration enforcement agencies taking 

prosecutorial discretion seriously, then these directives, which are purely political in a way, are 

legitimate, powerful, effective, albeit temporary, forces against refugee deportation. This is not to 

suggest that the new administration has set such new goals with refugee deportation in mind.  

 Whereas the political forces against deportation of refugees are rather temporary and their 

robustness is often exposed to various degrees and kinds of external shocks, such forces from civil 

society have withstood the test of time. In fact, as shared in the earlier chapters, even in the 

Congressional transcripts of the discussions on the Refugee Act, it was various non-governmental 

organizations (NGOs) that accurately assessed the situation of refugee deportation and restlessly 

continued to voice their opinions against it since the beginning.  

 Many of the NGOs are ethnicity-based groups across major immigrant-receiving or 

destination areas. For instance, states like New York, California, Minnesota, and Washington are 

among the few major states that host the kinds of ethnicity-based, rights advocating NGOs. Many 

of the NGOs focus their advocacy work on a variety of issues tailored to specific ethnic groups 

besides unfair deportation. Despite the areas of focus, scope of service and advocacy, or the 

 
356 Kerry Doyle, GUIDANCE TO OPLA ATTORNEYS REGARDING THE ENFORCEMENT OF CIVIL IMMIGRATION LAWS AND 

THE EXERCISE OF PROSECUTORIAL DISCRETION 1–17 2, 4, 5, 7 (2022), 

https://www.ice.gov/doclib/about/offices/opla/OPLA-immigration-enforcement_guidanceApr2022.pdf. 
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population that many of the NGOs serve, what most have in common is the shared experiences of 

having gone through the process of refugee deportation. An overwhelming number of NGOs were 

found, either by victims of deportation themselves, or by family members of deported refugees.  

 For instance, Many Uch, a formerly incarcerated refugee from Cambodia whose story was 

shared in the Prologue has found or helped find three nonprofit organizations in the State of 

Washington, where he resides. Asian Pacific Islander Cultural Awareness Group (APICAG), 

Khmer Anti-Deportation Advocacy Group (KhAAG), Formerly Incarcerated Group Healing 

Together (FIGHT), and Khmer in Action 357  (KIA) are just some examples of the kinds of 

nonprofits that refugees who experienced being in the deportation pipeline had found in 

Washington State.358  

 The Asian Law Caucus, and the Northwest Immigrant Rights Project (NWIRP) are 

nonprofits that has been around for over 50 and 40 years respectively. These two organizations are 

nonprofit legal services that specifically tailor their service to advance voices for fair treatment 

and rights of the Asian American and the immigrant communities across the United States. While 

the Asian Law Caucus is located in Oakland, California, and the NWIRP is in Seattle, Washington, 

they do not discriminate who they serve based on the geographical location of their clients. Both 

of the organizations have brought lawsuits against various actors within the government regarding 

the matter of refugee deportation on behalf of the refugees. Notably, in 2018, the Asian Law 

Caucus represented refugee deportees in Chhoeun et al. v. Marin and Trinh et al. v. Homan, et al. 

These cases were nationwide class action lawsuits which challenged the arrests and detention of 

 
357 Khmer Anti-Deportation Advocacy Group, (2022), https://www.khaagwa.org/ (last visited Oct 12, 2022). 
358 Bunthay Cheam, KHMER ORGANIZER MANY UCH BECOMES U.S. CITIZEN AFTER TWO-DECADE JOURNEY SOUTH 

SEATTLE EMERALD (2021), https://southseattleemerald.com/2021/02/01/khmer-organizer-many-uch-becomes-u-s-

citizen-after-two-decade-journey/#more-58526 (last visited Nov 19, 2021); Elizabeth Turnbull, COMMUNITY SHOWS 

SUPPORT AS LOCAL ACTIVIST PETITIONS FOR PARDON TO AVOID DEPORTATION SOUTH SEATTLE EMERALD (2021), 

https://southseattleemerald.com/2021/09/13/community-shows-support-as-local-activist-petitions-for-pardon-to-

avoid-deportation/#more-74652 (last visited Nov 19, 2021). 
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hundreds of Cambodian refugees. The courts ultimately sided with the petitioners and granted 

refugees release from detention. Similarly, the NWIRP has been a steady and influential force 

against deportation of refugees by successfully representing refugees facing deportation in impact 

litigations359 at various levels of federal courts.  

 Forces against deportation of refugees certainly exist. Their voices grow as part of the 

growing voices of the expanding ethnic groups in the United States. The examples 

nongovernmental organizations and their impressive achievements over the decades has spur the 

efforts to question the existing immigration and refugee laws and bring them closer in line with 

the social justice interests of many ethnic groups facing the issue. As more people with experience 

and history of refugee deportation share their thoughts and awareness of refugee deportation grow, 

so will the depth and degree of the forces against refugee deportation. In doing so, their efforts will 

hopefully shed light on how the United States may amend the laws to fulfill its intended promises 

to the “tired, poor, and huddled masses yearning to breathe free.” 

 

V. Conclusion 

Through this dissertation, I examined the paths through which the United States deports 

refugees. I explored the legislative histories that eventually led to the creation of a deportation 

regime that target and remove refugees and analyzed the different kinds of systems in place for 

different parts of the government working in concert to aid, abet, and legitimize deportation of 

refugees. In doing so, I shed light on the role of crimmigration and how it has shaped the 

overarching culture of immigration in creating a condition ripe for laws to mutate into almost-

 
359 Northwest Immigrant Rights Project, PUBLISHED DECISIONS, https://nwirp.org/our-work/impact-litigation/nwirp-

published-decisions/ (last visited Nov 19, 2021). 
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draconian policies which go against the humanitarian ethos of the nation. Then I demonstrated the 

processes through which the nation’s judiciaries selectively comply with international norms and 

principles, allowing the legislature and the executive branch to carry out the acts of deporting 

refugee unchallenged. I criticized the design of immigration enforcement wherein the federal 

government, specifically the executive branch essentially has the sole and unchallenged authority 

to function as the makers, interpreters, and the police of laws with their authorities. I demonstrated 

how different federal executive agencies work together in different stages of refugee deportation 

to reinforce the practice of refugee deportation and identified which groups in the United States 

today are more at risk than other groups.  

This research has unearthed the issue of refugee deportation and problematized it as a stark 

violation of the nonrefoulement principle, therefore a violation of human rights. Ultimately, then, 

what remains to be grappled with is devising solutions to amend what has been problematized. 

While recognizing the important milestones and achievements that the forces against deportation 

of refugees have brought forth, I suggest some creative ways to remedy the situation.  

One short term method to stop deportation of refugees is to expand the interpretation of 

INA §241(b)(3). §241(b)(3)(A) states: 

 

(3) Restriction on Removal to a country where alien’s life or freedom would be threatened. 

(A) In general.  

Notwithstanding paragraphs (1) and (2), the Attorney General may not remove an 

alien to a country if the Attorney General decides that the alien’s life or freedom 

would be threatened in that country because of the alien’s race, religion, nationality, 

membership in a particular social group, or political opinion. 
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Following, §241(b)(3)(B) lists the exceptions to the rule in subsection (A) to allow deportation of 

particularly serious convicts and those who are deemed a threat to national security.  

An expansion of interpretation of §241(b)(3) I suggest is to include those who are 

considered culturally American so they can be granted withholding of removal. This expansion 

could be successful, contingent on the will of the individual ICE and USCIS officers, BIA officials, 

and IJs to exercise discretion of generous interpretation of the INA. In detail, the individual officers 

with the authority to remove noncitizens could use a multi-prong test to determine eligibility for a 

potentially removable alien to receive a withholding of removal. The test would require a 

categorical approach to assess the potentially removable alien’s post-removal survivability, which 

considers the likelihood of integration into the communities to which they are removed. 

This kind of interpretative expansion of some portion of the law is not unlikely as ICE and 

USCIS already enjoy a high degree of discretionary authority in enforcing the INA. For instance, 

Chapter 10 of the USCIS Policy Manual titled “Legal Analysis and Use of Discretion” specifically 

allows individual USCIS immigration officer to exercise discretion in adjustment of immigration 

status to many noncitizens. In addition, as seen through executive directives like the Mayorkas 

Memo360, discretion is widely used within DHS and immigration agencies. In bolstering this kind 

of discretionary power, on May 16, 2022, the Supreme Court ruled in Patel et al. v. Garland that 

the “federal courts lack jurisdiction to review facts found as part of any judgment relating to the 

granting of discretionary relief in immigration proceedings enumerated” under INA 

 
360 Mayorkas, supra note 354. 
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§242(a)(2)(B)(i). 361  The Supreme Court essentially paved ways for immigration enforcement 

agencies to enjoy unchallenged discretion in interpreting and enforcing immigration laws. Along 

with the Chevron case that gave deference to executive agencies to be the judge of their own 

actions and behaviors, the Patel case further empowered the immigration enforcement agencies.  

Surely, this expansion of executive power is made possible due to the structural design 

flaw of the U.S. immigration system, which was heavily criticized in the earlier chapters. However, 

recognizing its immense power and reversing the direction of its target may be used to protect 

refugees from deportation. It is a double-edged sword; the executive autonomy over immigration 

enforcement, and the deference and discretion the enforcement agencies enjoy can easily reverse 

its stance, thus making this suggestion a viable, yet a not permanent solution. 

Another avenue for change is to explore options via diplomatic channels. Repatriation 

agreements, such as the ones entered into force with Vietnam or respected with Cambodia can be 

made with other countries whose citizens have become target of unfair or discriminatory removal 

from the United States. In doing so, the agreements must include all details that can maximize 

protection for the individuals facing deportation so that they are not returned to countries which 

they have absolutely no connections with. If the expansive interpretation of the INA and foreign 

policy can act in tandem, the yielding results will most certainly be greater protection against 

refugee deportation. By exploring more humanistic approach to providing meaningful and lasting 

solutions to the problem of deportation of refugees, the United States may find more democratic 

ways to define what kind of nation it is and how its members, citizens, and noncitizens alike, are 

treated.  

 
361 Shoba Sivaprasad Wadhia, Justices split over question of federal court review in immigration cases , SCOTUS 

BLOG, 2022, https://www.scotusblog.com/2022/05/justices-split-over-question-of-federal-court-review-in-

immigration-cases/ (last visited Nov 30, 2022). 
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Many Uch from the Prologue finally ended his two-decades journey in 2021. He got to 

travel to Cambodia to spend Christmas with his father, not as a deported refugee, but as an 

American. On Friday, January 22, 2021, Uch took an oath to become an American.362 This was 

more than a decade after he was pardoned for the crimes, he had committed by Washington State 

Governor, Christine Gregoire in 2010.  

 

 

 

 

 

  

 
362 Cheam, supra note 358. 
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Appendix 1 Grounds of Removal As Stated in the INA363 

 

 Inadmissibility Deportability 

Health-Related 

Grounds 

212(a)(1) 

 

Noncitizens with communicable 

disease of public health 

significance. 

 

Physical or mental disorder and 

behavior associated with the 

disorder that may pose a threat 

to the property, safety, or 

welfare of the alien or others. 

 

Alcoholics deemed to engage in 

harmful behavior(s). 

 

Improper, insufficient 

vaccinations 

 

 

Criminal and 

Related Grounds 

212(a)(2) / 

237(a)(2)(A), 

(iii), (B), (iv)  

 

Noncitizens convicted of or 

admits to committing a crime of 

moral turpitude (CIMT) or a 

controlled substance violation. 

 

Was convicted of two or more 

offenses of any type and 

received aggregate sentences of 

five or more years. 

 

Trafficked or assisted in the 

trafficking of controlled 

substances, or knowingly 

benefited from a spouse or 

parent’s trafficking activities. 

 

Previously departed the US as a 

condition of receiving immunity 

from prosecution for a serious 

crime committed in the US. 

 

Engaged in severe violations of 

religious freedoms as an official 

in foreign government. 

 

Noncitizens convicted of a crime of 

moral turpitude carrying a possible 

sentence of one year or more, or if 

convicted at any time of two or more 

crimes of moral turpitude no arising out 

of a single scheme of criminal 

misconduct. 

 

Convicted of an aggravated felony at 

any time after entry. 

 

Convicted of violating any law or 

regulating relating to a controlled 

substance. 

 

Convicted of a crime related to high 

speed flight from an immigration 

checkpoint. 

 

Drug addicts and abusers. 

 

Convicted of firearm violation. 

 

Convicted of violating the Selective 

Service Act, espionage statutes, or 

 
363 See, e.g., DAVID S. WEISSBRODT ET AL., IMMIGRATION LAW AND PROCEDURE IN A NUTSHELL. 
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Has engaged in trafficking in 

persons. 

 

Has engaged in money 

laund3ering or is coming to the 

US to launder money. 

 

certain other statutes dealing with the 

national defense – if immigration 

authorities designate the noncitizen as 

an undesirable. 

 

Security and 

Related Grounds 

212(a)(3) / 

237(a)(4)(A), 

(B), (C), (D) 

Noncitizens who have engaged 

in terrorist activities. 

 

Deemed by a consular officer, 

the Attorney General, or the 

Secretary of DHS as having 

engaged or is likely to engage in 

terrorism. 

 

Has incited terrorist activity. 

 

Representative or spokesperson 

of a terrorist group or a group 

that endorses terrorism. 

 

Is a member of a terrorist group. 

 

Endorses terrorism or persuades 

others to support terrorism. 

 

Has received militarily-type 

training from a terrorist 

organization. 

 

Is the spouse or child of a non-

citizen who is inadmissible on 

terrorist grounds, unless the 

spouse or child did not know 

about the terrorist activity or has 

renounced it. 

  

Noncitizens who violate US espionage 

laws. 

 

Engages in criminal activity that 

endangers public safety or national 

security. 

 

Engages in any activity whose purpose 

is to overthrow the US government by 

force or unlawful means. 

 

Engaged, is engaged, or at any time 

after admission engages in terrorist 

activity. 

 

Ordered, incited, assisted, or otherwise 

participated in the persecution of any 

person because of race, religion, 

national origin, or political opinion. 
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Violations of 

Immigration 

Law or 

Procedures 

212(a)(6); (9) / 

237(a)(1)(A), 

(B), (C), (D), (G) 

Noncitizens who enter the US 

without being admitted or 

paroled. 

 

Stay beyond the expiration of 

their nonimmigrant status, and 

those who have been removed 

from the US. 

 

Noncitizens who were inadmissible 

when they entered the US or adjusted 

status. 

 

Who violated conditions of their 

admission. 

 

Who knowingly encourages, aids 

and/or abets another non-family 

noncitizen to enter the US unlawfully 

for. 

 

Who committed marriage fraud for 

immigration benefits. 

Public Charge 

Ground 

212(a)(4) / 

237(a)(5) 

Noncitizens who are believed 

likely to become a public charge. 

Noncitizens who become a public 

charge within five years of admission 

by applying for certain government 

benefits. 

Other Grounds 

212(a)(5), (7), 

(8), (10) / 

237(a)(2)(E); 

(3)(C)(i), (ii); 

(3)(D); (6) 

Noncitizens without or 

unqualified for labor 

certification. 

 

Failure to possess the required 

travel documents. 

 

Persons who are permanently 

ineligible to US citizenship. 

 

Any person who departed or 

remained outside the US in order 

to avoid military training or 

service during a period of war. 

 

Entering the US to practice 

polygamy. 

 

International child abductor. 

 

Engaged in unlawful voting 

activities. 

 

Former citizens who renounced 

citizenship to avoid taxation. 

 

Noncitizens convicted of a crime of 

domestic violence, stalking, child 

abuse, child neglect, child 

abandonment. 

 

In violation of a protective order 

relating to domestic violence. 

 

Knowingly or recklessly prepares, files, 

or assists another in preparing or filing 

a false application or document for 

immigration benefits. 

 

Falsely claiming citizenship. 

 

Engaged in unlawful voting activities. 

Registration 

Grounds 

 Noncitizens who remain in the US for 

longer than 30 days, including LPRs 
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237(a)(3)(A) who fail to report any change of 

address to immigration authorities 

within 10 days. 
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Appendix 2 DHS Organization Chart 
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