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THE EMPLOYMENT RQUITY GUIDELINES COMMITTER

The Bmployment Equity Guidelines Comumitee was established in February 1999 by the
Honourable Russell MacLellan,

After consultation with the various constituents the following individuals were selected to serve
on the cormmittee:

Chair _ | Mr. Douglas G. Ruck, Q.C.
NT"E Scotia Office of the Ombudsman

Nova Scotia Barrister’s Society i Mr. Craig M. Garson, Q.C. 2" Vice President
i Garson, Knox & MacDonald

i Mr. Robert G, MacKeigan, Q.C.
Cox Hanson O’Reilly Matheson

Dathousie Law School i Ms. Carol A. Aylward, Director
i Law Programume for Indigenous Black & Mi Kinag

.......................................................................................... O O SO il

Mr. Tnmis Christie, Q.C. Professor
: Dalhousie Law School

Dalhousie Black Law Student’s : Ms. Cora States, President _
Association i Dalhousie Black Law Students” Association

Dalhousie Aboriginal Law Students’ Ms. Candy Palmater, President
Association : Dalhousie Aboriginal Law Students’ Association

1 Depariment of Justice | Mr. Douglas Keefe, Executive Director
: Legal Services H

Ms. Margaret MacDonald, Solicitor
Legal Services

Black Lawyers’ Associatiori of Nova | M. Bumnley A. (Rocky) Jones |
Scotia B.A. “Rocky Jones & Associates

...................................................................................................................

...........................................................................................

Mi’lanaq Justice Institute , Ms. Heidi Marshall
‘- .1 Bxecutive Director
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Ms. Heidi Marshall was unable to continue

Department of Justice appointee.

was replaced by Mis. Heather McNeill, Ms.
Dalhousie Law School and Mr. Calvin Gilpin was clected president of the Dalhousie Black Law
Student’s Association. Mas. Judith Ferguson replaced Ms. Margaret MacDonald as the

The conunitice presently consists of the following members:

as the appointee of the Mi'lanaq Justice Institute and I
Cora States and Ms. Candy Palmater graduated from

Chair

Nova Scotia Barrister’s Society

Dalhousie La-w School

Dathousie Black Law Student’s
A qsoriahon

Department of Tuctme

...........................................................................................

Scotia

Mr. Douglas G. Ruck, Q.C.
Nova Scotia Office of the Ombudsman

EMJ Craig M., Garson, Q.C. 2™ Vice P’lesment
! Garson, Knox & MacDonald i
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| M. Robert G. MacK.eigan, Q.C.
i Cox Hanson O Reilly Matheson
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Ms. Carol A, Aylward, Director :
Law Programmc, f or Indl genous. Bldck & Ml K.maq

M K elvm Gilpin, Preq;\dent
i Dalhousie Black Law Students’ Association

| Mr. Douglas Keefe, Executive Director
i Legal Services

i Ms. Judith Ferguson, Solicitor
| Legal Services

Mr. Jonis Christie, Q.C. Professor
Dalhousm Ja\” &c,hoo]

.................................................................................................................

Mr. Bumley A, (Rocky) Joues.

L B.A. “Rocky Jories & Associates
Mi'kiaag Justice Institute i Ms. Heather McNeill
Dalhousie Legal Aid
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The Committee wishes to thank the following individuals for their assistance, advice and
administrative support:
Now Voting
Premier’s Office Liason Ms. Alana Patterson
i Advisor, Priorities & Planning Secretariat
Premier’s Office Liason i Ms. Kandace Teiris
i Advisor, Priorities & Planning Secrefariat
(replaced Mrs, Patterson following the 1999
provincial election)
Nova Scotia Barristers’ Society Ms. Cathering Meade, Equity Officer |
Wova Scotia Barristers’ Society
Nova Scotia Barristers” Soclety . Ms. Heather Chandler, Equity Oificer
. Nova Scotia Barristers’ Society
: (assumed position of Equity Officer when Ms.
Meade relocated to Ottawa)

...........................................................................................................................................................................................................

...........................................................................................................................................................................................................

i

mmumwmmmw}%wasﬁmmmmﬁzmmgwmmmmmmmmmwmaamm%wmxmwwﬁ



g bparE ey oy vy

To the Honourable Michael Baker, Q.C.
Miniser of Fustice

The BEmployment Equity Guidelines Commifee 1s pleased to present it’s report Fostering
Employment Equicy and Biversity in the Nova Scolia Legal Professian,

Mr. Douglas G. Ruclk, Q.C.
Chair
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Mr. Craig M. Garson, Q.C.

Mr. Robert G. MacKeigan, Q.C.

Ms. Carol A. Aylward

Mr., Tanis Christie, Q.C

Mr. RKelvin Gilpin

Mr. Donglas Keefe

Ms. Judith Ferguson,

Mr. Burnley A. (Rocky) Jones

Ws. Heather McNeill
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FOSTERING EMPLOYMENT EGUITY AND DIVERSITY
N THE NOVA SCOTIA LEGAL FROFESSION

INTROPDUC TION

The Provinice of Nova Scotia has, for many years, attempted, through a variety of means, to
address issues of diversity and affirmative action. However, despite the lessons of history there
are still those who question the need for programs and policies that promote, encourage and
enforce cquality, Bven though significant advances have been made on many fronts Nova Scotia
continues to struggle with issues of inequality. As with many problems faced by society
acknowledging the existence of the problem is the first step towards developing solutions.

History has clearly shown that ignoring the problems or pretending they do not exist has never
served as a means of resolution. The historical patterns of excluston and differential treatment
serve as one of the most significant hurdles to capitalizing upon the strength of our growing
diversity. The answer to the problem is not to be found in catchy phrases and/or wishing for
change. Private and public businesses and institutions must do more than simply state “ we
support equal opportunity”. The barriers will not be removed as a consequence of simple
pronouncernents or one time cultural awareness programs, '

n Nova Scotiz we need only look at our history to see that equal rights have never been provided
voluntarily. Repeatedly it has been shown that progress has only been achieved through
enforcement mechanisms , including legislation, regulatory requirements and judicial review.
This has been reflected in all segments of society, including education, bousing and employment.

Affirmative action and equity programs are not to be viewed as the panacea to correct all the.
socio-economic problems of society. Unfortunately, however, such programs are often
represented as concerned exclusively with quotas or baving the result of lowering standards by
hiring and promoting unqualified people. This position, bowever, has never been supported by
reference to any specific laws, regulations or programs that required an employer to lower
standards or hire the unqualified. y

Diversity initiatives are required to meet the changes which are on the horizon for Nova Scotia.
As the work force changes the pressure to accommodate different cultural values will increase.
The iseues are complex and will invariably affect the entire workforce of Nova Scotia. This
report, however, is concerned primarily with employment of indigenous Black and Mi’kmag in
the legal profession. :

Tn February 1999, then premier, Russell McLellan, announced the formation of the Emplayment
Equity Guidelines Commitiee to develop guidelines to incrense the number of indigenous Black

G:A2000 OmbErmployment Equity\EE 2000 08 25.wpd 2
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and native lawyers employed at law firms in Nova Scotia. In particular the premier stated that the
mandate of the committee is to recommend employment equity guidelines for all firms that do
business with the provincial government. (Appendix “A”).

The mandate of the Committee was confirmed by Premier John Hamm in his letter of December
1999 and attached hereto as Appendix “A”

GA\2000 Osmb\Employmment Bquit\EE 2000 08 25.wpd 3
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THE COMMITTER’S APPROACH TO THE TASK

As a consequence of varying levels of understanding and differences in background the first step
inn the process was (o examine existing federal and provincial legislation, regulations, policies
and programs. Particular aitention was paid to Section 15 of the Canadian Charter of Rights and
Freedoms

We also conducted a review of the programs and policies in place in other Canadian provinces
and in the United States. See appendix ‘A’ for a complete list of the material reviewed by the
commnittee. '

The committee also invited several provincial and federal representatives to make presentations
on their experiences with designing and implementing affirmative action and equity programs.

The consultation process served several important purposes:

-~ It provided for the involvement of others in the process to assist in developing sound and

workable employment equity guidelines

-~ it gave the committee insight and an opportunity to discuss and explore the issnes
surrounding employment equity

- it provided an explanation of the rationale behind the existing programs

GA2000 Omib\Employment Bquity\BE 2000 08 23.wpd 4
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EMPLOYMENT EQUITY AND THE CANADIAN CHARTER OF RIGHTS AND
FREEDOMS

The Canadian Charter of Rights and Freedoms recognizes the need for special prograrms to
eliminate discriminatory practices and redress imbalances. Section 15 states:

15 (1) Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination based on race, national or
ethnie origin, colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program, or activity that has as its object
the amelioration of conditions of disadvantaged individuals or groups including those that
are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age, or
mental or physical disability.

The committee accepts that the reduction and eventual elimination of the circomstances and
conditions that have prevented certain groups from aftaining employment equity is a
constitutional goal and section 15 requires a broad and generous interpretation. Moreover the
committee accepts that Section 15 supports the principle that employment equity means more

than treating people in the same way but also requires special measures and the accommodation
of differences.

G:\2000 Omb\Employment Equity\EE 2000 08 25.wpd ' 5
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THE NOVA SCOTIA BARRISTERS® SOCIETY AND RULRE 24 ]]

The Nova Scotia Barristers’ society has recognized that the legal profession must not only reflect
the diversity of the society it serves, but also embrace the belief that fair representation and equal
access arc essential to ensure a system of justice that is upbiased. The Barristers” Society
adopted specific language proscribing discriminatory practices by lawyers. In its Rules of Legal
Ethics and Professional Conduct the Bar society at Rule 24 states:

24. Discrimination

Rule

A lawyer has a duty to respect the human dignity and worth of all perqonb and to
treat all persons with equality and without diseriniination. '

Guiding Principles

A lawyer discriminates in contravention of this Rule when a lawyer makes a
distinction based on an irrelevant characteristic or perceived characteristic of an
individual or group such as age, race, colour, religion, creed, sex, sexual
orientation, disability, ethnic, national or aboriginal origin, family status, marital
status, source of income, political belief or afftliation, if the distinction has the
effect of imposing burdens, obligations, or disadvaniages on an individual or on a
group not imposed on others or if the distinction has the effect of withholding or

limiting access to oppoﬂumtw\,, benefits, or ddv(mt‘zgcs* available to individuals or
groups in society.

Cormmentary
24.1 A lawyer has a duty to ensure that no one is denied services or receives

inferior service because of any irrelevant characteristics or beliefs including those - “ff
enwerated in the Guiding Principles.

24.2 A lawyer has a duty to ensure that the lawyer's employment practices do not
offend the Rule or the Guiding Principles. -

24.3 This Rule should be read in conjunction with Chapters 1 and 23 and
Comunentary 18.9.1

24.4 This Rule does not preclude making distinctions

(a) based on a bona, fide qualification, or

G:2000 Omb\Employment Equity\EE 2000 08 25.wpd &
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(b) where such discrimination is a reasonable limit preseribedby law as can be
demonstrably justified in a free and democratic society.

24.5 This Rule does not apply to bona fide retirement or pension plans or terms
and conditions of group or employee insurance plans based on age, or bona fide
mandatory retirement plans, schemes or praciices.

24.6 This Rule does not preclude any program, activity or affirmative action that
has as its object the amelioration of conditions or disadvantages for individnals or
groups including those who are disadvantaged becanse of a characteristic referred
to in the Guiding Principles.

The Bairisters” Socicty also provided the following notes to Rule 24 to assist its members
to better understand and appreciate the significance of Rule 24:

Notes

1. A lawyer bas a duty to becomme familiar with and understand section 15 of the
Canadian Charter of Rights and Freedoms and provineial and federal human rights
legislation. A lawyer should cultivate a knowledge and understanding of Canadian
jurisprudence on the meaning of equality and discrimination and on adverse
unpact analysis, both of which warn of the denger of assuming that good
mtentions or uniform rules necessarily accomplish equality.

2. In the case of Gene Keys v. Pandora Publishing Association (March 17, 1992),

“aNova Scotia Human Rights Board of Inquiry held that in order to achieve

equality for a disadvantaged group, sometimes the different treatment of
non-disadvantaged groups was necessary. That case involved a cornplaint by a
man against a feminist newspaper that refused to print his letter to the editor in the
newspaper. He claimed that he was being discriminated against on the basis of
sex. The Board of Inquiry stated:

I am also satisfied that as a matter of law the concepts of equality and
discrimtination under the Act must be congisient with those concepts in the
Charter. Mclntyre, J. in Andrews stated that the promotion of equality in the
prohibition against discrimination has a more specific goal than the mere
elimination of distinctions and that identical treatment may produce inequality. It
follows, accordingly, that a disadvantaged group may undertake a program or
activity which has as its object the amelioration of conditions of disadvantaged
individuals or classes of individuals including those discriminated against on the
basis of sex even if that results in distinctions being made with respect to the
advantaged group.

GA2000 Oimb\Emyloyment Bouity\EE 2000 08 25.wpd 7
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It is important to note that Rule 24 at 24.6 reflects and supports the same principle
as found at Section 15(2) of the Canadian Charter of Rights and Freedoms, The
role and need for special programs to eliminate discriminatory practices and
redress imbalances.

G200 Orab\Erploymient BquitABE 2000 08 %3.wpd 8
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TALKING ABOUT DIVERSITY AND RACISM

The members of the employment equity committee represent a microcosm of the Nova Scotia
legal community. The committee consists of members of the private bar, academics, government
lawyers, law students, senior counsel, African Canadians, First Nations and article clerks, Jt soon
became evident that the members came to the committee with diverse views and varying levels
of understanding, lmowledge and experience of employment equity.

Talking about diversity and racism is not an easy task; particularly in a group that consists of
people of other races, classes, gender and status. But if progiess is to be made we must leamn to
discuss race openly and effectively in order to collaborate in programs and indtiatives that will
make our increasingly ethnic diverse society productive and functional.

As difficult as some may find it to talk about race it is equally true that it is often just as difficult
to listen. The difficulty is sometimes due to the fact that we do not wish to listen or perhaps we
do not know how to listen. Attempts at conversation often produce discomfort, heated
interactions and patterns of attack and defense that deteriorate into debate and argurnent rather
then dralogue.

Talking about race forces us to look at ourselves, our own prejudices, privileges and suffering.
As well, we bring to the table different levels of understanding or information about race and
racism. We are sometimes reluctant to talk about race because of the fear of exposing our
ignorance or lack of understanding of the issues.

Talk alone does not lead to change. The work of the committes must lead to action, to well
conceived, well developed and well implemented programs that will address the systemic
manifestations of racism that exist within the legal cornmunity.

The first step of the committee has been to talk and lesrn how to understand, explore and deal
with personal and institutional racism and to collaborate with their fellow committee members
to structure guidelines that in the words of Judge Rosalie Abella constitute a * strategy designed
to obliterate the present and the residual effects of discrimination and fo open equitably the
competition for employment opportunities to those arbitrarily excluded. It requires a special

blend of what is necessary, what is fair and what is workable.”

If we are to effectively address discrimination and racism we must acknowledge their long,
history in language. In this world of politically dominant and sub dominant peoples the language
of the dominant or elite will generally hold sway. Inn his book Elite Discourse and Racism,
Newbury Park, CA: Sage, 1993, Teun A. van Dijk, contends that a politically dominant group’s
language can define situations and impose certain meanings on situations. Consequently the non
dominant group may wawittingly find that it is ensnared in language which is pejorative. This
occurrence may lead to loss of self esteem and self confidence. Therefore the move towards a

G:A2000 Omb\Ernployment Equity\EE 2000 08 25.wpd 9




redefinition of terms by previously oppressed peoples is a regaining of scif esteem and an
increase in confidence.

Language may also be utilized as a2 smoke screen Thus a person may be saying one thing while
thinking and meaning something else. While this may be an unconscious ocourrence it is also
possible as conscious processing, It is not an uncommon occurrence to learn that someone has
not been hired or kept on by a firm because it was not the right “fit”. The term fit, however, may I
mask a conscious of unconscious discriminatory practice within the hiring process. “Fit” when

used in this context is generally a reflection of one’s personal or cultural assessments derived

from shared values with candidates rather than a comparison of skills. If such is the case the
result 1s an unfair barrier.

GA2000 Omb\Employment Bquity\BE 2000 08 25.wpe 10
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THE STATISTICAL RICTURE

The Royal Commission into the Donald Marshall Junior prosecution recognized that historically
Blacks and Mi’kmaqgs have been excluded from the practice of law. The Royal Conmission..
recomtimended that the Government of Nova Scotia, the Nova Scotia Barristers’ Society and the
Dalhousie Faculty of Law co-operate in the development of a program to identify, recruit and
support qualified Black and Mi’Kmag students aspiring to legal careers.

Prior to the Marshall Inquiry there were nine Black lawyers in the province of Nova Scotia not all
of whom were practicing law. The first native born Black Nova Scotia to graduate from
Dalhousie Law School was James Robinson Jobnston in 1898, It was fifty-four years later that
the next nattve born Black Nova Scotia graduated in 1952.

It was in the 1960's that the first Black lawyer was hired by a private law firm. From the 1970's
to the time of the introduction of the Indigenous Blacks and Mi’Kmaq Programme at Dalhousie
Law School in 1989 there were five indigenous Black Nova Scotia graduates.

In the case of Mi’Kmaq lawyers, prior to the Indigenous Black and Mi*Kmaq Programine there
were no Mi’Kmaq lawyers in Nova Scotia. The 1876 Indian Act specifically provided that any
Aberiginal person admitted to medical or law school would be enfranchised under the provisions
of the Act. The provision was repealed in 1951 but it must be acknowledged that the defacto
exclusion existed until the implementation of the Indigenous Blacks and Mi’Kimaq Programme in
1989, In 1992 The first Mi’ kimaq graduated from Dathousie Law School and it was in 2000
when the first Mi’Kimaq was hired as a lawyer by a private law firm.!

The statistical information with respect to the number of Indigenous Blacks and Mi’Kmaq in the
legal profession in Nova Scotla has shown a slight amelioration but in the absence of
implementing employment equity guidelines the picture is not promising. There is a marked
imbalance in the legal commwnity particularly in the Private bar.

The current statistical information as set out at pages 12 to 15 indicates that there has been
incremental progress. In other words the legal profession as a whole has shown an increase in the
number of Indigenous Blacks and Mi"Kimaq lawyers. The most dramatic increase hds been in the
number of Indigenous Blacks and Mi'Kinaq students attending law school. There is little
question that this dramatic rise relates directly to the IB&M program that was introduced at
Dalhousie Law School in 1989.

Despite the increase in the numiber of law students and graduates there has been only incremental
progress; particularly in the area of private practice. The increase has been marginal at best and

! The Race Relations Committee of the Nova Scotia Barvisters’ Society commissioned a report on the
Aboriginal Lawyers Survey. The document is presently in. draft form and was not available to the Commitice.

G:\2000 Omb\Employment Equit\EE 2000 08 25.wypd




advancement within the firms appears to be minimal, There continue to exist formidable
obstacles to full and equal participation within the private bar.

The Nova Scotia government and in particular the Department of Justice, as shown by the |
statistical information, has hired graduates of the IB&M Program. It must be noted, however,
that consistent with current government hiring policies the graduates have not been hired as '

permanent full time emaployees but rather on a contract basis. Government is therefore
encouraged to examine its hiving policy in light of the impact it has upon the retention and
promotion of Indigenous Black and Mi’Kmaq lawyers within government.

The difficulties and obstacles experienced by Indigenous Blacks and Mi’Kmagq lawyers at the
private bar is indicative of the inequities that have existed historically within the province of
Nova Scotia. The struggle however to remedy and redress past and present inequities is ongoing. -
The legacy of racism will not on its own volition wither and go away rather it requires the
assistance of those in positions of power and influence. Government and our political leaders ||
occupy such a position and by their efforts can make the greatest strides towards removmg the '
systemic barriess to full and equal participation at all levels of society.

INBIGENCQUS BLACKS AND MITKMAQ PROGRAMME DATA:

GRADUATES
Number of Graduates since 1989 63
Number of Black Graduaies 37
Number of Mi'Kinaq Graduates 26
Number of Indigenous Black Graduates ' 55

WNumber of Non-Indigenous B3lack Graduates

]

NUMBER OF STUDENTS CURRENTLY E‘NR@}“;E;ED N THE IB&M PR@GRAM
. {28 First, Second, and Third Years}

Number of Indigenous Black Students 12
Number of Noun-Indigenous Black Students 09
G:\2000 Omb\Employment Bquity\BE 2000 08 25.wpd 12
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Mi'kmaqg Students

Number of Mi’kmaq Students 7

INDIGENOUS BLACKS AND MEPKMAQ PRROGRAMIVE: Employment data:

Gradueate Emploviment Report

[the following data tracks graduates from 1992 (first graduating class) through 2000]

1992

Four Graduates

One is a Private Sole Practioner :

One is a Govermment lawyer (Worker’s Advocacy)

One is an RCMP officer _

One Aboriginal Organization Legal Counsel (Treaty and Aboriginal Rights)

1993

Ten Graduates

Two are Private Sole Practioners

One is a Government lawyer

One is working with an Aboriginal Organization,
One is a University teacher/administrator

One is working for a Government Organization
One is unemployed

One is a University teacher

One is non-practicing _

One returned to University (non-law)

1894

Ten Graduates ,

Orne is in a law firm in Saskatchewan

One is in a law firmn in Ontario

One is in a law firin. in British Columbia

One 1510 2 law firm in New Brunswick

One is'in a Governiment Agency in. Alberta,

‘Two Dalhousie Legal Aid Clinic

Two Per Diem Crown Aftorneys

One is a Legal Advisor for an Aboriginal Or gamzauon

1995
Hight Graduates
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Two are with law firms in Nova Scotia

Two are with the Provincial Government

Two are with the Federal Government outside Nova Scotia (Ontario)
One is with a Black Comimunity Organization

One is with an Aborginal Organization

1996

Eleven Graduates

Three are with Aboriginal Organizations
Three are with Nova Scotia Legal Aid

One is with Health Canada (Policy Analyst)
One unemployed

One is in-house counsel

One is in New Branswick

One is in Ontario

1997

Five Giraduates

One is in a Law Firm in Nova Scotia

One is in a Law Firm in Toronto

One is with the Federal Governiment

One is with Department Justice Nova Scotia
One is in the United States

1998

Six Graduvates

One is in Toronto

One is with the RC.M.P.

One is with an Aboriginal Organization.

One is with the Department of Justice Nova Scotia
One is in a Law Firm in Edmonton

One is in a Law Firm in Newfoundland

1999

One commpleting Master” degree (outside law)

One is'with a Law Firm in Newfoundland

One is unemployed

One is the Federal Department of Justice

One is with a Law Firm in Nova Scotia

One is with the Department of Justice Nova Scotia
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2000

Three Graduates

One is with Departiuent Justice Nova Scotia
One is unemployed

One is with a Law Firm in New Brunswick
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EQUITY BIRING GUIBELINES - AN QVERVIEW

The Committee recognizes that a commitment to employment equity and affirmative action will
only be effective if law firms have good human resource practices in order to create a workplace
that welcomes diversity and recognizes ability. Good intentions are not enough and a
compliance regime is required if the government is to be fair to both indigenous Black and
Mi’kmagq lawyers and law firms that achieve employment equity.

By adopting an employment equity policy and enforcing it, the government can ensure that law
firms not only make a commitment to good practice but implement good practices.

The Committee drafted a policy that would not only require law firms to adopt an affirmative
action program but also provide a checklist of steps any employer should undertake. The policy,
as set out in Part I of this report, opens with a description of employment equity and affirtiative
action and a commitment to use only private law firms that are in compliance with the policy.

Law firms would be required to commit to employment equity and make the commitinent known
to its workforce. We believe law firms that make the commitment will wish to keep the
commutment and that the commitment will itself create an impetus toward an open welcoming
workplace for all members of equity seeking groups.

Al the centre of the policy is the action plan. The action plan promotes good human resource
practices such as up-to-date position descriptions and equitable hiring, promotion and retention
practices. But it also allows the Department of Justice to monitor the performance of the law
firm in achicving its affirmative action targets and goals. This entails numerical goals and
objectives. In encouraging law firms to achieve numerical goals the Equity Hiring Guidelines do
not require the hiring of a person who does not have the qualifications to perform the job
propetly, nor do the guidelines call for the hiring of an unqualified person in preference to a
candidate who is qualified. The goal setting process is used to target and measure the.

-effectiveness of the Equity Hiring Guidelines. Moreover the guidelines incorporate a flexibility
designed to ensure that the nunterical objectives are realistically established in consultation with
the law firms, Compliance is measured by whether the firm has made good faith efforts to meet -
its goals. Failure to meet goals is not a violation of the equity hiring guidelines provided tie firm
satisfies the Minister it has made its best effort to comply.

The Department of Justice representatives on the Committee, Doug Keefe and Judith Ferguson
expressed some concem about numerical goals and objectives and requested that an addendum
be attached to this report,
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The Comunittee recognizes that no two law firms in Nova Scotia are the same and as much as
there is diversity among lawyers there is diversity among law firms. There are very few large
firms in the Province. So, rather than laying down rigid rules and quotas, the Committee has
instead recommended that the law firms develop action plans that are appropriate to their
circumstances.

Central to enforcement of the policy is the Committee’s view that the Province can use its
commercial buying power to require employment equity and affirmative action programs of the
Jlaw firms it does business with. No Nova Scotia law firm would be retained under this policy
unless 1t 15 on an eligible list created by the Department of Justice. The policy outlines the steps
a firm must take in order to be on the eligible list and how a firm can be removed by the
Department of Justice if it fails to keep its commitments or to make best efforts to keep its
commitment. The Committee believes that the requirements of this policy should be enforceable
as regulations under the Government Purchases Act, (Part 11X of the report), and also as a term of
retainer for each law firm doing business with government.

We believe the policy, together with the government’s enforcement of it, will tip the balance in
many firms that are well disposed to the practice but have not given affirmative action a high
enough priority in any particular hiring opportunity. Affirmative action succeeds or fails in each
hiring, promotion and retention decision made by a law firm.

Animportant aspect of the Equity Hiring Guidelines is public oversight. Public oversight will
ensure accountability on the part of government and the law firms to achieve the goals and
objectives of the Employment Equity and Affirmative Action Plan. Oversight will also help to
ensure timely and effective progress.

Finally, the policy calls upon the Department of Justice to designate one of its lawyers to oversee
the program and compliance by the law firms and to help law firms implement employment
equity. The Department should make the mechanics of compliance as easy for law firms as
possible by developing information packages and by working on a frequent basis with law firms
in order to not only ensure compliance but to obtain whole-hearted co-operation and support for
the policy. ' '
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NOVA SCOTIA DEPARTMENT OF JUSTICE
LEGAL SERVICES DXVEISION

EMPLOYMENT EQUITY AND AFFIRMATIVE ACTION POLICY

BACKGROUND

Employment equity, as a broad principle, ensures a fair and representative worlkforce.
Employment equity is achieved through employment practices that prevent and correct
disadvantages in employment through special measures, reasonable accommodation of
differences, and programs to remove barriers to equitable employment opportunities.

This policy also incorporates an affirmative action requirement to promote the hiring of
Indigenous Black and Mi'kmagq lawyers with the goal of achieving and maintaining a
representative workforce within the Legal Services Division.

POLICY STATEMENT OF THE LEGAL SERVICES DIVISION

It is the policy of the Legal Services Division to:

1. provide equal access to employment and career opportunities to ensure eqguitable -
representation. at all levels within the Legal Services Division; :

2. develop, implement and maintain an affinmative action plan to ensure the equitable
representation of Indigenous Black and Mi'kmagq lawyers within the Legal Services
Division; ' '

3. use private law firms in compliance with the Employment Equity and Affirmative Action

Policy for Crown Law Agents; and
4. look for oppoﬁunitiés to direct legal work to lawyers of colour and gboriginal ancestry.

The Legal Services Division fully suppozts employment eq_ziity and is committed o undertaking
special measures, where necessary, to elimimate disadvantages.

It is also the policy of the Legal Services Division to encourage respect for, cormitment to, and

implementation of the principles of employment equity and affirmative action by law firms
retained to perform legal work for the Province of Nova Scotia.
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PROVINCE OF NOVA SCOTIA ﬂ

EMPLOYMENT EQUITY AND AFFIRMATIVE ACTION POLICY FOR
CROWN LAW AGENTS “
1. BACKGROUND i

Employment equity, as a broad principle, ensures a fair and representative workforce.
Employment equity is achieved through employment practices that prevent and correct
disadvantages in employment through special measures, reasonable accommodation of
differences and programs to remove barriers to equitable employment opportunities,

'This policy also incorporates an affirmative action requirement to promote the hiring of
Indigenous Black and Mi'kmaq lawyers with the goal of achieving and mainteining a
representative workforce within the law firms retained to petform legal work for the Province of
Nova Scotia.

Where it is appropriate to use a private law firm, the Province will:

1) use law firms that are in compliance with this policy; and
2) look for opportunities to direct legal work to lawyers of colour and aboriginal
ancestry. '

7. POLICY STATEMENT
La\;v firms that wish to be retained as Crown Law Agents must:

(a) provide equal access to employment and career opportunities to ensure equitable
representation at all levels within the law firm; and '

(L) develai’:, impﬂlement and maintain an affirmative action plan to ensure the
equitable representation of Indigenous Black and Mikmagq lawyers within the law

firm.

To this end, law firms must, as a condition of their retainer, comply with the requirements set
out in this policy.

3. APPLICATION

This policy applies to all Nova Scotia law firms performing legal work for the Province of Nova
Scotia.
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4.  CONDETIONS OF RETAINER

All law firms are required as conditions of their retainer as Crown Law Agents to:
4.1 sign the commitment for Crown Law Agents;
42  communicate their commitment to all current and prospective staff;

4.3 agree to develop an Employment Equity and Affirmative Action Plan (the “Action
Plan’) that meets the criteria set out in this policy;

4.4 implement an Action Plan that meets the criteria set out in this policy;
4.5  post the firm’s commitment to employment equity and ensure that the Firm'’s
Co-ordinator” has discussed the Action Plan with each pariner and employee of

the firm;

4.6 agree to report such information to the Legal Services Division Co-ordinator’ not
less often than annually as well as upon request; and

4.7  not discriminate contrary to the Human Rights Act.

3. REQUIREMENTS FOR AN ACTION PLAN

An Action Plan may include any measures the law firm deems appropriate to achieve a
representative workforce but must include:

5.1  Decsignation ofasenior pariner of the firm (the Firm’s Co-ordinator) who shall be responsible
for:

a) developing the firm's Action Plan;
b) | dayntb—day monitoring of the implemcrgtation of the Action Plan; and

c) communicating with the Legal Services Division’s Co-ordinator {the Legal
Services Division Co-ordinator). :

All law firms having 15 or more lawyers shall establish a committee to advise the Firm'’s

2 Qee 5.1 below

* See 5.1¢) below
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5.2

53

5.4

Co-ordinator on employment equity and affirmative action issues.

A description of the responsibilities of supervisory and management persomnel for
implemeniation of the Action Plan and their accountability through performance appraisals
and compensation reviews.

Development of measurable goals for the recruitment, hiring, retention and advancement to
partnership of Indigenous Black and Mi'kmaq lawyers within the firm including the
establishment of

a) numerical goals and timetables for the hiring, training and promotion of
Indigenous Black and Mi'kmagq lawyers; and

a) a detailed description of how the law firm will achieve its measurable goals
and remedy any inequities.

A system to collect information and report periodically on the employment status of
Indigenous Black and Mi’kmaq lawyers within the law firm in terms of hiring, promotion
and termination in relation to all other lawyers within the law firm.

Fach report must contain the following for each job category:

-total mimber of lawyers

-number and percentage of ndigenous Black females;
Indigenous Mi’kmagq females; Indigenous B3lack males; and
Indigenous Mi’kmag males.

Job categories inclu.'de, but are not limited to: .

Articled Clerks

Summer Research Assistants
Paralegals

Associates

Partners

" Law firms may report other employment status information which demonstrates the

furtherance of employment equity.

55 A review of the recruitment, hiring, retention and advancement policies, practices and

‘ systems, whether formal or informal, to remove basriers to equitable employment

l opportunities and ensure a fair and representative workforce. :
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5.6

5.7

5.8

59

5.10

5.11

5.12

(¥}
oy
Ll

5.14

6.1

6.2

6.3

6.5

6.4
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A review of job descriptions to ensure that they accurately refiect the job and employment
requireIments.

Broadening the distribution of recruitment notices to include diverse organizations/groups
likely to promote employment equity and affirmative action.

A requirement that the firm’s recruiters complete employment equity and diversity education.

Development of interview procedures for all positions using only job-related questions based
on the job description.

Identification of other means to strengthen the law firm’s equitable recruitment, hiring,
retention and advancement.

Jmplementation of a voluntary exit interview program and employee assistance program.

Ousite education on employment equity and affirmative action issucs and initiatives for all
partners and employees.

Establishment of a method or system for internal monitoring to regularly review results
of the Action Plan that specifies the frequency of reviews, the individuals performing the
reviews and the results of the review.

Hstablishment of an internal complaint resolution procedure to address complaints dealing
with employment equity and affirmative action. '

MONITORING AND REMEDIES

No Nova Scotia law firm will be engaged to perform legal work until a signed Commitment
For Crown Law Agents is filed with the Department of Justice (the Department).

Law firms that comply with clause 4 will be placed on an eligibility list. -

The law firm’s Action Plan must be filed within 3 months of the Department receiving the

_firm’s signed Commitment For Crown Law Agents.

The Department will determine whether the Action Plan is acceptable. Ifthe Action Plan is
not acceptable, the Department will contact the firm, suggest changes and provide the firm
with a deadline to file an amended Action Plan.

The law firm may amend its Action Plan at any time with the approval of the Department.




6.6 The law firm will report to the Department, i accordance with the following procedure:

Tnitiak Report to be filed within 3 months of filing an acceptable Action Plan with the
Department. The report will describe the implementation of the finm’s goals and objectives ||
as outlined in iis Action Plan.

Amnuai Report to be filed by June 1st. The Annual Report will describe the law firm’s
compliance with the Conditions of Retainer as outlined under clause 4, the law firm’s
compliance with the reporting requirements under sub-clauses 5.3 and 5.4, the law firm’s f'
compliance with its Action Plan and highlight any changes since the filing of the last report.

Additional Reports are to be filed as may be requested by the Department.
6.7 All law firm Co-ordinators must attend an annual meeting hosted by the Depariment.to.

discuss progress in implementing Action Plans, review best practices and discuss ” e
employment equity and affirmative action issues.

6.8 Non-compliance with sub-clauses 6.3,6.4,6.6 0 6.7 will result in firms being removed from
the eligible list.

6.9  Ifupon receipt of the Reports as outlined in sub-clause 6.6, the Department determines that
the law firm has not complied with the reporting requirements and no explanation acceptable
to the Department is given, the law firm will be removed from the eligible list and the
Depaitment may hold back 20% of the fees owing to the law firm. f

6.10 The Department will exercise its discretion to accept an explanation in sub-clause 6.9 only

in the clearest of cases, where the law firm has satisfied the Department of its best efforts to
comply. .

6.11 Itis desirable that the public understand the steps law firms are taking to comply with this . |-
policy. ltis the Department of Justice’s position that, subject to the Freedom of Information
and Protection of Privacy Act (FOIPOP), the public should have access to information
contained in Action Plans. However, the Departrnent recognizes that Action Plans may
contain information that is confidential within the meaning of FOIPOP and will be dealt
with in accordance with FOIPOP. ' '

‘ " Disclosure of confidential information requires that:

o notice be given to the third party that a request has been made for the record
unless the third party views have already been communicated to goverament,
and :
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7.2

7.3

7.4

7.6
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“ where notice is given, the third party be given an opportunity to make
representations concerning disclosure.

In order to assist in asgessing whether an Action Plan contains confidential information, law

firms are advised to identify portions of the Action Plan that, in their view, are confidential.

DEFINITIONS

Indigenouns Black- means for the purposes of this policy, a person of African ancestry who
was born in the Province of Nova Scotia or who has been primarily educated in the Province
of Nova Scotia.

Primarily educated- means a person of African ancestry who attended primary or secondary
school in the Province of Nova Scotia for a minimum period of five years.

Mi'kmag- means for the purposes of this policy, aperson of Mi’kmaq ancestry whether born
i Nova Scotia or not.

Lawyer- means a graduate of a law sclhiool and, for the purposes of this policy, includes a
person enrolled in a law school.

Regulation- means a regulation made under the Government Purchases Act.
Employrment Equity asd Affirmative Action Plan(the“Action Plan™)- a written document

as defined in clause 5 commutting the law firm to a program designed to achieve a balanced
workforce within a reasonable period of time.




e R B T R T e A R TR T B AR I A N D MRS NV P SR T AT

COMMITMENT FOR CROWKN LAW AGENTS
This law firm 1s committed to achieving and matnlaining a fair and representative workforce by:

a) the elimination of barriers to employment and success in employment of members of under-
represented groups through the establishment of a favorable climate within the law fivim; and

a) developing and implementing an affirmative action plan in respect of Indigenous Black and
Mi’kmaq lawyers.

Date: Law Firm Representative:
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REGULATIONS MADE UNDER THE
GOVERNMENT PURCHASES ACT,
R.SN.S., 1989, c. 188, subsection 9(3)(c)

Citation
i These regulations may be cited as the employment equity and affirmatwe aetron
requirements for legal services. ; 4

Definitions
2 In these regulations

(a) “action plan" means an employ: ‘,;_‘
filed by a law firm and approved

firm" means a law firm maintaining a permanent office for the
tactice of law i the Province;

Mawyer" means a graduate of a law school and includes a person enrolled
in a law school,

“ | (g)  "Mi’kmaq" means a person of Mi’kmaq ancestry whether born in the
Province or not;




(h) "Minister" means the Minister of Justice.

3 () The Minister shall maintain a list of law firms eligible to provide legal services to
the govermment of Nova Scotia.

(2) No law firm shall perform legal services for the government of Nova Scotia
except an eligible law firm. d

4 A law firm is eligible if the law firm has:

a filed its commitment for Crown lagidgents; 4
(@ =
(b) appointed a coordinator and ﬁledi actio ‘fgﬁn accepta

within three months of filing the \Big it si
law agents. ‘

(%]

(1) An eligible law firm becomes ineligibldiif i

(b)  reportin accord

(¢)  appoint a coopfifiator.

i thin three months of approval of its action plan, an initial report

satlescribing the implementation of the law firm's action plan;
an annual report, during the month of May each year describing
(i) the law firm's compliance with its action plan,

(i)  any events of significance to the action plan since the last report.




(2)  The Minister may require such additional reports as the Minister deems
appropriate.
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THE PREMIER
HALIFAR, NBVA SCQTIA
B3 2T

By facsipnile: 424-6675

Mr. Douglas Ruck

Ormipudsman

Lord Nelson Building, Suite 300
5675 Spring Garden Road

PO Box 2132

Halifax, DS B3I IR7

’I
Denr Mr. Ruck: ‘

Thank you for your letter of March 31, 1999 1 will respond to- each of your inquiries in
[urn.

L Composition of the Committes -

5

! am pleased to hear that the composition of the Coramittes will be axpanded to include a
representative from the Black Lawyers Assoctation of Nova Scotia (BLANS) and from the
abariginel lawyers’ comumunity.

Luaderstand that Alana Patterson has spoken with Ms. Heidi Marshall, Exeoutive Director
of the Mi'tunaq Justice Institute, and has asked (he Instiluto to canvass the aboriginal lnwyers’
community for a nomines to serve on the Commitice. Ms. Marshall has accepted this task on
behaif of the Institute, and will advise in due course, A representative of the [nstitute will attend
any Comumittee meelings scheduled in the interim, : :

I enclose for your reference copies of correspondence sent to Me. Bursley A. (Rocky)
Jones and to Mas. Heidi Marshall. :

2. Administrative Support and Resources

You have indicated that the Committes will require adminisicative support to.complete its
task, Alana Patterson is represeniing my office at the Comumittee mestings, and will coordinate
whatever support is needed. Ms. Patterson will ensure that the proceedings of the meetings are
accurately vecorded and cirentated in & timely maoner. My office will coordinste the scheduling of
meetings and booking of meeting dpaces. If additionnl support is rurired, please focl free to
dlscuss the Committee’s needs with Ms. Patterson.

Filaxd on papes g
COIAT fietyrat g
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myratz o,

You have also indicated that the Commitiee would benefit from the input of administrators
of existing cquity programs. I am pleased 1o confirm that the Cormitten will have access to the
resources which in your judgement are necessary for the Committen {o complete its task in a
thorough and expeditious manner, You may wish to work with Ms. Pattersan to develop an
appropriate budget for the Commities,

3. Cuommitiee Mandaie and Deadling

Guvernment's foremost goal is to improve the racord among private Iaw Gy for hiring
aveyars-who-are-visible minorties, In puranit of that goal, the Cornmittee’s mandate is to
dmnf&m ent equity guidelines for all firms that do business with the provincial
FOvemment. Shom%ﬁt’cﬁfm’ﬁ%ﬁ ter disouss pehdi 'mLs@lm@ my government "
would be pleased to consider any recommendations agﬁﬁﬁcﬁct'bym"éﬁrnﬁttee.

With respect to the Commitiee's time frame, { indicated in preliminary discussions that we
would lke to implement the guidelines before completion of this school year, However, members
of the Coramities themselves are best positioned to assess the thng raquired to complete the Yids

N recommendations in a thorough and effective manner. I wish only to add that my govemment

-
looks forward to receiving the Committee’s report at the carliest opporiunity,

+

4. Media Relations ' : "

My office would be plensed to coordinate all media relations, in consultation with yourself
a5 Committee Chair, Margaret Murphy, my Communications Director, will ssgume this
responsibility. She can be reached at 424-4840, or on her cellular phone at 499-8569.

T would be pleased to discuss any of the sbove items with you further if necessary. Thank -
you for your continued agsistance with this most important jnitiative,

You,

Russelt MacLellan

| L ¢4 QiET I G6/CE/PO
(ilvys] V] - BHIRAN gpRLYERg Xv:
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Mr. Douglas Ruck, Q.C.
Ombudsman

Office of the Ombudsman
Suite 300

l.ord Nelson Building
Hallfext, Mova Scofig

Dear Mr. Ruck:

I have recently reviewsd the letter sent to you on April 23, 1699, from the Honourable
Russell MaclLeallan, in which the mandate and administrative structure of the Indigenous
Black and Mi'lmmag Employment Equity Coramitee is set out.

It is the position of Governmeant that we support equat patticpation of all minorities in the
work place. In keeping with this position, we support the initiative started by the
Honourable Rusdell Maclellan to improve the record of private law firms for hiring lawyers
who are visible iminorities. | look forward {o recelving the Committee's report.

If you have any guastions you wish to address arising from the Committea’s mandate or
work, the Minister of Justice will meet with you on behalf of the F’rmﬂnc@; Thank you four
for the commitment o this very important initiative.

Sincerely,

Wi F. Hamm

g.c. The Honourable Michas! Baker
“Mr. Gordon Giltis

Sy Prinlud on poper ihat
- pordaing tooytiad ibe
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In Law Firms"

o Treasury Board of Canada: Contracting Policy Notzce 1996-2. Summary: The Government
* Has Approved a Strategy to promote Aboriginal Business Development Through The Federal
Government Procurement Process...."

G000 Omb\Eriployment Equity\EE 2000 08 25.wpd




UNITED STATES

[

-}

GA2000 OmtAEmployment Bquit\EE 2000 08 25.wpd

American Bar Association. Commission on Opportunities for Minorities for the Profession.
1998, Miles to Go: Progress of Minorities in the Legal Profession.

California Minority Counsel Program. Diversity Maiters.
California Minority Counsel Program. 1998. Diversity Matters. Annual Report.

Connecticut. Office of the Attorney General. Hiring/Promotion Goals and Timetables.

Florida. Bar Association. 1998. Minorities in the Legal Profession.

Florida. Supreme Court. Report and Recommendation of the Racial and Ethics Bias Study - |

Commission. 1990. Reforming Practices Which Impede the Dispensation of Justice to
Minorities in Florida. "Where the Injured Fly for Justice",

Georgia. Georgia Bar Association. 1999. The Georgia Diversity Program Newsletter,
October.

McColl, Hugh L. Equal Employment Opportunity and Affirmative Action Policy Statement.
"Harassment Policy”. Letter to employees of the Bank of America.

Rogers, Carol Leah. 1999. Letter to Patricic MacPhee. September 17. Enclosing the
following documents: California Minority Counsel Program brochure; Corporate and Law
Firm Participants’ Objectives; American Bar 4ssociation Minority Counsel Program Info;
Bar Association of San Francisco Model Policies; Bar Association of San Francisco Goals
and Timetables; Two articles about Proposition 209; List of other State Minority Counsel

Programs; Charles Morgan's Diversity Statement of Principle; Ariicles about President
Clinton's Call to Action.

San Francisco. The Bar Association. 1996. Goals '95 Report "Goals and Timetables for
Minority Hiring and Advancement". Prepared by the Committee on Minority Employment.

Texas. State Bar. Statement of Goals of Houston Law Firms and Corporate Legol
Departments for Increasing Minority Hiring, Retention and Promotion. Report prepared

" by the Hispanic Bar Association.

Commission On Opportunities For Minorities In The Profession "To Iimprove Opportunities
for minorities practicing Law". Htip:/fwww.abanet.org,

New Jersey Department of Law: Office of Equal Opportunity. Hip:[/www. adjmg;‘gﬁl«fm
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© South Carolina Consolidated Procurement Code, Article 21 "Assistance To Minority
Businesses” Revised June 13, 1997.

o State of Wisconsin: Bureau of Procurement, VendorNet System: "Contract Compliance
Definitions" http.//vendornet.state. wi.us.

o Wisconsin&rsquo;s Contract Compliance Law, s. 16,765, Wis. Stat.

o Wisconsin Statutes: Organization Of State Government, Chapter 16. Department of
Administration, Subchapter 1V. Purchasing. WI St 16.765. Westlaw Topic No. 360.




OFFICE QF THE ATTORNEY GENERAL
The following offices of Attorney General were contacted:

o California

. Connecticut

° Massachusetts

® Washington
LAW EYBRARIES

The following law libraries were contacted..

o Chicago

° Florida

° Los Angeles

¢ New York :

. U.S. Court of Appeals I'* Circuit Satellite Library
® U.S. Courts Library

° U.S. District Court Library
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PO Box 7 Dus: 902 424-6758

Depariment of J ustice Mafifax, Mova Scotia Fax: 902 424-1730

Legal Services Bi) L6 Internet: keefodi@gov.ns.ca
Douglas J. Keefe FileNo.: 00-0305
Executive Director

August 25, 2000

Mr. Douglas G. Ruck, Q.C. ' -

Ombudsman

Lord Nelson Arcade, Suite 300
5675 Spring Garden Road
FOBox 2152

Halifax NS B3J3RB7

Dear Mr. Ruck:
Re: Employment Equity - Addendnm

Entroduciion

As government representatives on a committee established to advise government, our role is not so
much to give advice to government as to enswre the government gets good advice from the
committee. It is unusual for government representatives to take a separate pubhr position jn a
consultation process.

This is an expression of doubt about two elements of the comumitice's recommended policy. Weask
that it be included with the report.

The committee has done important work and we want its work to be effective. OQur doubts are about
effectiveness. Thatis, we, like everyone else ou the committee, wanito improve the hiring, retention
and advancement of indigenous Black and Mi'kmaq graduates of Dalhousic Eaw Scliool, snd-of

equity secking groups generally, in the legal profession. So 10 the extent we have doubts they are
about the tactics, not the goal,

GA2000 Omb\Employment Equity\EE 2000 08 25.wpd



Mr. Douglas G. Ruck, Q.C.
August 25, 2000
Page 2

We have doubts about two items.
1. Numerical Objectives

The first is about numerical objectives - essentially hiring targets for indigenous Black and Mi'kmaq.
The committee suggests each law {irm be required to develop and implement an employment equity
and affirmative action plan. The action plan would require law firms to review their employment
practices and eliminate barriers to employinent and advancement of indigenous Blacks and Mi*kmagq
and equity seeking groups. Every law fivm should welcome the opportnity to do that. Thatnotall
firms will, doesn't trouble us. Properly presented, enough will and the rest will eventually follow.

The committee is right to reconmnend that each firm review its human resource processes aid plan
its own equity measures. Law firms are as diverse as people. One affirmative action plan does not
fit all. An imposed plan does not encowrage "buy in" and, in any case, it is important that 4 firm
actually think about its employment practices. Preparing an action plan is a good way to confront
practices that cause a firm to miss opportunities to hire and develop talent.

However, the proposed policy would also require each firm to set hiring targets for indigenous Black
and Mi'kmaq lawyers. Here is where our doubt resides.. Targets -~ whether they be for affirmative
action or any other thing that can be measured - can serve a useful purpose. In this case the
altraction of targets is they clearly take affirmative action beyond the realm of good intentions (and
not s¢ good intentions) to the concrete world of numbers. We want affirmative action to go beyond
intentions. For this reason we both initiatly saw targets as attractive. We want something concrete
to happen, and promises of a specific number of jobs sounds concrete, But when we asked ourselves
if targets would really help achieve the result we were reminded that Einstein said "Not everyﬂ'ung
that counts can be counied and not everything that can be counted couuts.”

The first concern with targets for indigenous Black and Mi’kmaq lawyers is that there are relatively
few of them. There have been 63 Dalhousie graduates who have come through the IB&M program
in its first ten years. We can't know kow many would have stayed in Nova Scotia and worked for
law firms if they could have but, even assuming all of themn wanied jobs with Nova Scotia firms,
that's only 63 in ten years or 6.3 per year. We wonder if that is a big enough number for targetsto
work. We acknowledge there are two strong answers to this-concern. First, the current graduates
constitufe a pool that is augmented annually by new graduates so the number, though small, is not
insignificant. Second, we know that a scarcity of indigenous Black and Mi’kmaq lawyers for-
recroitment is so far from the current situation that cur concerns will seern laughable to today's
students. However, the fact remains that requiring each firm that does business with government
to promise to hire one or more indigenous Black and Mi’kmagq in a reasopable timme frame, say three
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years, would clearly exceed the total number of graduates. That is targets as recommended would

require firms to make unrealistic promises and the government to accept them, knowing they would
fail.

Then there is the complication of applying numerical targets to small and medium firms. Hiring in
these firms is not as steady and routine as in the handful of large firms in the Province. Small firms
can't commit to hire any graduates in any reasonable time frame, So how many firms would iargels
really address? After a few years how many Nova Scotia firms would be able to do work for the
governinent if the target rule were enforced?

And that makes us wonder whether firms that might have been inclined to participaic in an

employment equity initiative would shy away if it required a promise they have no way of knowing
they can keep,

Some have suggested that firms would conform to any government policy because the government
is a major consumer of legal services. We do not share this confidence. With a few exceptions,
govemment legal work is spread out among many firms across the Province and the fees are not high
orregular. The government simply does not routinely spend a great deal of money on a lot of private
lawyers and it appears intent on spending less on them in the future. We doubt that the government
has the financial clout to compel a large number of law firms 1o adopt targets.

There are concerns about numerical hiving targets per se. Do they or don't they help? We are not
experts on targets. We leave to others the debate whether targets actually achieve the desived results
or inhibit them; whether they get people through the door or marginalise them, Suffice to say that
such questions did not prorapt our doubts but they didn't give us confidence in targets either.

Given these concerns we can't recommend numerical hiring targets. The chief attraction of targets
seems o be that persuasion has failed, not that targets prordise suceess, We think one more push,
this time with the backing of the government, the Bax Society's diversity management training, and
accurate liiting statistics offers the best chance and is woith a try. But we also note that we detect
g sense among some students and graduates that nothing will change without targets. We have to
acknowledge that they could be right and we could be wrang,

Befluition of Indigenous Black and Mi’kmaq.
The committee was established to address poor hiring results among Nova Scotia law firms of law

graduates in the Indigenous Black and Mi'kmaq program. Early in its work the commitice
considered whether it ought to recommend measures for all equity seeking groups such as women,
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First Nations people generally, visible minorities and the disabled, We decided that, however
worthy a concept that might be, our mandate was indigenous Black and Mi’kmaq. As work
progressed we were told by the Dalhousie representatives that not all the Black students in the
program have sufficient convection to the Province to be considered indigenous, The commitice
adopted a definition of indigenous Black that is confined to persons who are Black and either born
in Nova Scotia or whe received their primary or secondary schooling here.

We know this is & sensitive issue for the Black community and, as a principle, the committee's
definition seems sensible to us. Our problem is not the definition. We simply do net believe -
government or a law firm should be able to tell someone who has spent three years as an indigenous
Black law student that he or she is not an indigenous Black lawyer. Ifa Black person is considered
indigenous for the purposes of the Indigenous Black and Mi'kimaq program, the legal profession
ought to abide by that and be able to rely on it. If there is a problem with the application of the
definition at the Law School, the problem ought to be addressed there.

Regret

We close as we opened by expressing regret that a unanimous report it not possible. We have not
taken our responsibility to the students and lawyers, and to the government, lightly. The government
no doubt hoped we'd help bring the profession and the program closer together. The gap between
the program and the firras is a matter of congiderable concern to us. '

Employment equity is first and foremost about finding, recognizingand rewarding talent - not being
thrown off by irrelevant characteristics. There is always aneed in the profession for acceptance and
investment in people. Some law firms have been willing to offer articles to indigenous Black and
Mi’kmaq but, with the best will in the world, have found few takers, Image, it seems, is a problem
for both law firms and students. There needs to be a bridge between the program and the profession,
Even if we are wrong about targets and the buying power of government, sullen compliance by the'
few firms that need government work is not a good bridge for the students to cross.

In case there is any doubt, we support the requirement of a commitment t0 employment equity and
affirmative action by law firms. We believe law firms will want to keep their signed commitments -
particularly if they are communicated to staff, as is recommended. Such a commitment should be
a source of pride for a law firm - that it has examined itself and its HR practices and made
improvements. laving done this in the Legal Services Division we can say the effort pays off in
many ways. '
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We want. to change minds. Former Premier MacLellan's uninformed remarks about the quality of
indigenous Black and Mi'kmaq law graduates started this whole exercise. He changed his mind and
we believe he changed it during a meeting he had with some indigenous Black and Mi’kmag law
students that one of us attended. They demonstrated intelligence and poise and they made their
arguments forcefully but with professionalism. In shott, they demonstrated to him they could be
good lawyers. They should have that same chance with the law firms, Subject to our reservations
about targets and definjtion of indigenous Black and Mi’kmagq, the cotnmitiee’s recommendations
will help them do that, .
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