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IN DEFENSE OF MAKING GOVERNMENT
PAY: THE DETERRENT EFFECT OF
CONSTITUTIONAL TORT REMEDIES

Myriam E. Gilles*
INTRODUCTION

Legal economists are concerned with setting optimal deterrence
levels. Armed with information concerning the public and private
costs and benefits of a particular harmful activity, the legal
economist seeks to set a “price” for the activity which, to some
socially optimal extent, minimizes external costs while retaining
external benefits. If the economist’s information is perfect, he can
predict precisely how an economically rational actor will respond to
aparticular price and achieve optimal deterrence of activities whose
costs outweigh their benefits.

In his article, Making Government Pay: Markets, Politics, and
the Allocation of Constitutional Costs,! Professor Levinson despairs
of performing this sort of optimal deterrence analysis in the area of
constitutional tort litigation. First, he questions whether govern-
ment actors—paradigmatically police officers—internalize the
benefits of their actions, including actions which violate constitu-
tional rights.?2 And even if they did, Levinson observes, we have no
way of measuring those benefits.® According to Levinson, our

* Assistant Professor, Cardozo Law School; B.A. Harvard 1993; J.D. Yale 1936. My
thanks to Tom Eaton, who organized the American Association of Law Schools (AALS) Civil
Rights Panel, January 5, 2001, for which this Essay was prepared, and to the Georgia Law
Review for publishing this Symposium. My gratitude to my husband and best critic/editor,
Gary Friedman, for helping me think through the issues presented in Daryl Lavinson's
provocative article, and to David Gray Carlson, Michael Herz, Richard Schragger, and
Stewart Sterk for helpful comments on earlier drafts.

! Daryl J. Levinson, Making Government Pay: Markets, Politics and the Allocation of
Constitutional Costs, 67 U. CHI. L. REv. 345 (2000). Although Professor Levinson'sarticle also
focuses on government compensation for takings under the eminent domain clause of the
Fifth Amendment, this Essayis limited to a discussion of constitutional tort damages imposed
against government entities and officials under civil rights statutes, such as 42 U.S.C. § 1983.

2 Id. at 350-52.

3 Id. at 356.
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inability to quantify the value that an individual police officer might
derive from aggressive (and sometimes unconstitutional) police work
means we cannot possibly assign a “price” that optimally balances
the external costs and benefits of constitutional violations.*

It gets worse. According to Professor Levinson, even the manner
in which costs are internalized by governmental entities, through
the imposition of constitutional tort liability, is beyond our under-
standing.® The value and meaning of money—which is the primary
currency of constitutional tort remedies®—is very different to a
bureaucrat than it is to the managers of a private firm. While
Levinson acknowledges that, under most circumstances,” govern-
ment managers would prefer to avoid incursions into their discre-
tionary budgets,® he stresses that the true “coin of the realm” in
government is not money, but some other unit of political capital.’

Not only does Levinson abandon all hope of discovering an
“exchange mechanism” for translating political capital into measur-
able economic currency,'® but he argues that—even if political
incentives could be predicted or measured—agency costs unique to
local government prevent the alignment of employee incentives that
might otherwise allow for the establishment of optimal deterrents.!!
In other words, even if we could be confident that the imposition of
constitutional tort judgments were perceived as a cost by policy level

4 Id. at 386.

5 Id. at 373.

¢ Butseegenerally Myriam Gilles, Reinventing Structural Reform Litigation: Deputizing
Private Citizens in the Enforcement of Civil Rights, 100 COLUM. L. REV. 1384 (2000) (arguing
that structural reform injunctions may provide more effective deterrence regime than money
damages). For a discussion of the deterrent effect of non-monetary remedies for constitu-
tional torts, see infra text accompanying notes 121-40.

7 Levinson, supra note 1, at 382.

8 Id. at 381 (citing WILLIAM A. NISKANEN, JR., BUREAUCRACY AND REPRESENTATIVE
GOVERNMENT 36-42 (1971)).

9 Id. at 347 (“Because government actors respond to political, not market, incentives, we
should not assume that government will internalize social costs just because it is forced to
make a budgetary outlay.”).

1 Id. (noting that “[t]he only way to predict the effects of constitutional cost remedios ia
to convert the financial costs they impose into political costs,” but any model of government
decisionmaking that may be capable of such an exchange “will be highly contextual, complex,
and controversial”).

1 1d. at 352 (noting that “agency costs are higher in the public employment context than
in the private sector, because constitutional and civil service rules constrain the discretion
of policymakers to create incentives for lower level officials”).



2001] DETERRENT EFFECT 847

officials,' Levinson doubts that the conduct of street level officers
could be predictably altered.’®

The utter inapplicability of traditional law and economic models
of optimal deterrence to the area of constitutional tort litigation
leads Professor Levinson to conclude that “the deterrence effects of
compensation on government behavior seem as likely to be perverse
as beneficial.”** In the absence of a reliable, economic understand-
ing of the public and private costs and benefits associated with
constitutionally infringing police activity, and in the further absence
of a model of governmental decisionmaking that allows us to
“exchang[e] economic costs and benefits into political currency,”®
Professor Levinson concludes that the imposition of constitutional
tort remedies is like throwing darts in the dark. In imposing any
given damages-based remedy or remedial rule, according to
Professor Levinson, we have no idea whether we are overdeterring,
underdeterring or failing to deter altogether.’® In short, we can
have no confidence that government will “respond to forced financial
outflows in any socially desirable, or even predictable, way.”?’

From all of his lucid and thoughtful observations concerning the
inapplicability of economic modeling in the area of constitutional
torts litigation, Professor Levinson draws precisely the wrong
conclusion. In fact, there are tangible and salutary effects to a

2 Id. at 352-53.
If the policymaking officials of the municipality that employs the police
officer did fully internalize the social welfare gains from effective policing,
then presumably they could use employment rewards and
punishments . .. tobring theiremployees' interests in line with their own,
[but] the argument that officers subject to full damages will engage in
personal risk minimization strategies must ultimately rest on the
assumption that municipalities themselves fail to capture the full benefits
of aggressive police work and for that reason lack the motivation to
realign the incentives of their agents.
Id.
B Id. at 353 (asking whether government managers “are drastically disabled from
designingincentives for street-level officials that offset the deterrence effects of constitutional
tort damages,” and noting that if they are not, then these managers themselves “fail to
capture the full benefits of aggressive police work and for that reason lack the motivation to
realign the incentives of their agents”).
¥ Id. at 415.
15 Id. at 347.
8 Id. at 373.
Y Id. at 348.
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constitutional damages regime, including deterrence, for which
Professor Levinson’s analysis fails to account. While his arguments
seek to cast doubt upon the ability of a damages regime to optimally
deter future constitutional violations, Professor Levinson fails to
acknowledge that optimal deterrence is very different from simple
deterrence. As I will argue in this Essay, there are a number of
reasons to expect that the imposition of constitutional tort damage
awards against individual officers or their municipal employers does
have a deterrent effect on the behavior of these governmental actors
and entities. :

In Part I, I will focus on the ways in which the imposition of
constitutional tort remedies against an individual officer does deter.
While Professor Levinson decries the inability of the law and
economics paradigm to explain government actors’ response to
constitutional tort damages, he fails to meaningfully account for the
role of the qualified immunity doctrine, the most important
difference between the private and public sector in this context.!®
The modern standard for qualified immunity ensures that socially
beneficial infringements of constitutional rights are immunized and
thus removed from the cost-benefit caleculus. As I will show, the
socially optimal level of police activity which is so egregious and
devoid of social utility that it fails the qualified immunity test is
zero. Therefore, we are liberated from the traditional concern that
the imposition of constitutional tort damage remedies will overdeter
desirable police activity, and are left only with the question of
whether these remedies serve to deter police misconduct at all. As

8 The Supreme Court acknowledged the distinction between the public and private
sectors when it held that private prison guards are not entitled to qualified immunity from
suit by prisoners charging a violation of 42 U.S.C. § 1983 (1994). Richardson v. McKnight,
521 U.S. 399, 412 (1997). The Court reasoned that competitive marketplace pressures are a
sufficient check on private entities: “[A] firm whose guards are too aggressive will face
damages that raise costs, thereby threatening its replacement . . . [and) a firm whose guards
are too timid will face threats of replacement by other firms with records that demonstrate
their ability to do both a safer and a more effective job.” Id. at 409. Public entities, on the
other hand, are generally insulated from market pressure, Id. Assuch, the Court reasoned,
qualified immunity is necessary to protect “government’s ability to perform its traditional
functions.” Id. at 407-08 (quoting Wyatt v. Cole, 504 U.S. 158, 167 (1992)); see also Alyssa
Van Duizend, Note, Should Qualified Immunity Be Privatized?: The Effect of Richardson v.
McKnight on Prison Privatization and the Applicability of Qualified Immunity Under 42
U.S.C. § 1983, 30 CONN. L. REV. 1481, 1482 (1998) (arguing Court’s decision in Richardson
overstated distinction between public and privately employed correctional officers).
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Iwill argue, there are several reasons to expect that the imposition
of damages liability for non-immunized conduct serves an important
deterrence function.

In Part II, I will show that constitutional tort damage remedies
levied against municipalities do, in fact, alter the behavior of
government policymakers in desirable ways. dJust as Professor
Levinson observes that government actors respond to political
(rather than purely economic) incentives, I will argue that municipal
liability claims are uniquely aimed at a political (rather than purely
economic) pocket. In particular, non-economic informational and
“fault-fixing” functions of municipal liability claims can reasonably
be expected to put pressure on municipal managers to engage in
reformative or preventative policy changes.

Notwithstanding my disagreement with Professor Levinson’s
assessment that constitutional tort remedies serve no predictable
deterrent effect, I concur with the broader lesson that the current
constitutional damage regime is inefficient. In this vein, I will
argue in Part I1II that the full deterrent force of municipal liability
claims remains largely untapped, for several reasons, and I will
suggest ways in which this force might be unleashed. Finally, in
Part 1V, I will briefly discuss an important alternative or comple-
ment to constitutional tort damage remedies: structural reform
injunctions. In this regard, I will explore the potential costs and
benefits of such a regime, and contemplate briefly the necessary
doctrinal and theoretical foundations upon which structural reform
may be based.

1. THE BOUNDARIES OF QUALIFIED IMMUNITY: DETERRING
“OVER-THE-LINE” POLICE MISCONDUCT

The qualified immunity doctrine shields government officials
performing discretionary functions from liability for civil damages
where their conduct does not violate “constitutional rights of which
a reasonable person would have known.”'® In applying the doctrine
of qualified immunity, courts are essentially engaged in the project
of drawing a line that separates (i) police conduct which, although

% Harlow v. Fitzgerald, 457 U.S. 800, 818 (1981).
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possibly violative of constitutional rights, is either socially useful,
not terribly egregious, or both; from (ii) police misconduct which
very clearly violates constitutional rights and which, at least
implicitly, courts recognize as being devoid of social utility. In
asking whether police actions are objectively reasonable in light of
the unclear nature of the relevant constitutional law,?! courts are
measuring the challenged action against a line that is plotted on
axes of egregiousness and usefulness.

When judges consider unconstitutional police actions that do not
strike them as being “over-the-line”—for instance, actions that do
not appear egregious, or which seem to serve important law
enforcement interests—then the judges will avail themselves of the
open-ended qualified immunity standard. Insuch situations, courts
perceive a danger of overdeterring vigorous police activity®? and, to
protect against that danger, they typically find that the relevant
constitutional rule, identified at a high level of specificity,*® was not

2 Some scholars would take issue with the notion that any constitutionally infringing
conduct may have social utility. See, e.g., Vicki C. Jackson, Principle and Compromise in
Constitutional Adjudication: The Eleventh Amendment and State Sovereign Immunity, 76
NOTRE DAME L. REV. 953 (2000) (condemning Court’s choice “to expand the range of
government immunity from suit for wrongdoing”).

2 “IG]Jovernment officials performing discretionary functions, generally are shielded from
liability for civil damages insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person would have known.” Harlow,
457 U.S. at 818.

22 See John C. Jeffries, Jr., The Right-Remedy Gap in Constitutional Law, 109 YALEL.J.
87 (1999) (arguing that qualified immunity doctrine for government officials is necessary to
avoid over-deterring official action and to allow room for development and evolution of legal
standards governing their conduct).

2 Doctrinally, the qualified immunity standard asks courts to first consider whether the
particular constitutional right was “clearly established” at the time the alleged violation took
place. Under the current law of most circuits, the right alleged to have been violated must
be identified at a high level of specificity. As the Supreme Court stated in Anderson v.
Creighton, 483 U.S. 635 (1987), “the right the official is alleged to have violated must have
been ‘clearly established’ in a more particularized, and hence more relevant, sense: [tjhe
contours of the right must be sufficiently clear that a reasonable official would understand
that what he is doing violates that right.” Id. at 640. Under Anderson, the “clearly
established” standard is highly fact-specific and qualified immunity is correspondingly broad.
See also Lassiter v. Ala. A & M Univ., 28 F.3d 1146, 1150 (1994) (noting that for law to be
clearly established to point that qualified immunity does not protect government official,
“pre-existing law must dictate, that is, truly compel (not just suggest or allow or raise a
question about), the conclusion for every like-situated, reasonable government agent that
what defendant is doing violates federal law in the circumstances”); Laura Oren, Immunity
and Accountability in Civil Rights Litigation: Who Should Pay?, 50 U. PITT. L. REV. 935, 982
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“clearly established” at the time of the challenged action, or that the
action was “objectively reasonable” in light of the totality of
circumstances.

Conversely, where courts are confronted with actions that they
apprehend as egregious and largely devoid of social utility, e.g.,
blatant cases of police brutality, corruption and perjury, then the
open-ended “reasonableness” standard tends to be applied so as to
withhold immunity.> In these cases, courts perceive no danger of
overdeterring vigorous, legitimate police activity, because the
challenged action is, by definition, one which any reasonable officer
will clearly understand to violate the most basic constitutional
norms.

Importantly, the line separating immunized from exposed activity
is drawn at a significant distance from the line separating constitu-
tional from unconstitutional activity. In recent years, courts have
tended to draw the qualified immunity line liberally, in a faghion
that insulates government officials from liability for most unconsti-
tutional acts®® and extends to these defendants’ attendant proce-

(1989) (“If clearly-established is narrowly defined . . . it becomes nearly impossible to
overcome qualified official immunity.”).

2 Aninteresting case in point is Gutierrez v. Cily of San Antonio, 139 F.3d 441 (5th Cir.
1998), where two San Antonio officers arrested a naked man who appeared to have overdosed
on cocaine. The officers “hogtied” him—tying his hands and feet behind his back with a rope
looped around his neck—and placed him face down in the back of their cruiser, where he died
while the officers transported him at a leisurely, non-emergent pace to a local hospital. In
a § 19883 action, the officers argued for qualified immunity, claiming there was no clearly
established law in the Fifth Circuit specifically ruling that hog-tying an arrestee in need of
medical attention was unconstitutional. The trial court denied qualified immunity, and the
Fifth Circuit affirmed, finding that hog-tying was unreasonable under the circurstances. The
panel went to great lengths to justify the denial of qualified immunity in this context, ruling
that the officers should have been on notice that hog-tying was illegal because of a 1991 San
Diego task force study that was allegedly forwarded to the San Antonio police in 1994. Id. at
452.

What is interesting about Gutierrez is that it could easily have gone the other way,
based upon the black-letter articulation of the qualified immunity standard. Most likely, the
officers were correct that the relevant constitutional rule—identified specifically as a
proscription against hog-tying an overdose victim—was not “clearly established” at the time
of the challenged action. And most likely, the ruling would have gone the other way if the
officers’ actions were not socially useless and fairly shocking. Were tho violation at issue less
egregious or more socially useful—such as in the case of most investigative searches—it
appears doubtful that the court would have found “clearly established” illegality based on a
three-year old memorandum from another police department.

B See, e.g., Gomez v. Pellicone, 986 F. Supp. 220, 226 (S.D.N.Y. 1997) (finding that “a
public official must not simply violate plaintiff's rights; rather the violation of plaintiffs rights
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dural advantages.® Tn fact, according to a recent study of all federal
court cases over two years, qualified immunity motions were
granted in approximately eighty percent of the cases where the
defense was asserted.?’” As the Eleventh Circuit has observed,
“qualified immunity for government officials is the rule, liability and
trials for liability the exception.”?®

must be so clear that no reasonable public official could have believed that his actions did not
violate plaintiff's rights”).

% For example, individual defendants may assert qualified immunity at differont
procedural stages of a case and take an interlocutory appeal from any order denying
immunity. See Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (“Unless the plaintiffs
allegations state a claim of violation of clearly established law, a defendant pleading qualified
immunity is entitled to dismissal before the commencement of discovery .. .. The entitloment
is an immunity from suit rather than a mere defense to liability.”); see also Behrens v.
Pelletier, 516 U.S. 299 (1996) (rejecting Ninth Circuit’s one-interlocutory-appeal rule). But
see Johnson v. Jones, 515 U.S. 304, 313-17 (1995) (holding that exception to final judgment
rule does not apply where qualified immunity is denied based on existence of disputed factual
issue). Relatedly, most circuits have adopted heightened pleading standards for intent-based
constitutional tort claims. According to the Ninth Circuit, “a plaintiff must put forward
nonconclusory allegations of subjective motivation, supported either by direct or circumstan-
tial evidence, before discovery may be had.” Branch v. Tunnell, 937 F.2d 1382, 1387 (9th Cir.
1991); see also Siegert v. Gilley, 500 U.S. 226, 236 (1991) (stating that plaintiffs must make
“gpecific, nonconclusory factual allegations which establish [the necessary state of mind], or
face dismissal”); Dunbar Corp. v. Lindsey, 905 F.2d 754, 764 (4th Cir. 1990) (‘We agree . ..
that a ‘heightened pleading standard’ is highly appropriate in actions against government
officials.”).

# Diana Hassel's recent study of the qualified immunity doctrine found that courts
sustained the defense of qualified immunity in eighty percent of the cases. Diana Hassel,
Living a Lie: The Cost of Qualified Immunity, 64 M0. L. REV. 123 (1999). Her conclusions aro
echoed by many other scholars. See, e.g., Jonathan M. Freiman, The Problem of Qualified
Immunity: How Conflating Microeconomics and Law Subverts the Constitution, 34 IDAHO L.
REV. 61, 68 (1997) (“[Q]ualified immunity has pulled the door to the courthouse nearly shut,
leaving a crack so thin that only the most battered plaintiffs can still squeeze through.”);
Alfredo Garcia, The Scope of Police Inmunity from Civil Suit Under Title 42 Section 1983 and
Bivens: A Realistic Appraisal, 11 WHITTIER L. REV. 511, 534 (1989) (“[T]he individual citizon
who seeks redress for a . . . violation [of federal law] faces a formidable obstacle [] the
doctrine of qualified immunity . . . ."); William P. Kratzke, Some Recommendations
Concerning Tort Liability of Government and Its Employees for Torts and Constitutional
Torts, 9 ADMIN, L.J. AM. U. 1105, 1143 (1996) (“Since the 1980s, it has become very difficult
for plaintiffs . . . to win a Bivens case.”).

% Alexander v. Univ. of N. Fla., 39 F.3d 290, 291 (11th Cir. 1994). In the Eleventh
Circuit, qualified immunity can be overcome only by precedent in that circuit “developed in
such a concrete and factually defined context to make it obvious to all reasonable government
actors, in the defendant’s place, that ‘what he is doing’ violates federal law.” Lassitor v, Ala,
A & M Univ., 28 F.3d 1146, 1149 (11th Cir. 1994) (quoting Anderson v. Creighton, 483 U.S,
635, 640 (1987)). One would expect few denials of qualified immunity where a court applies
such an understanding of the doctrine.
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Reasonable people may differ over where to draw the line in
qualified immunity cases. Critics of broad grants of immunity argue
that the line is drawn too high and evinces a pro-police bias.?*
Others may argue that immunity for police actions taken in the line
of duty should be broader yet. But the basic idea here is this: we
seek toidentify police conduct that may be socially useful and, even
if that conduct is (non-egregiously) unconstitutional, we accord it
immunity from suit. At the same time, we identify conduct that we
are not worried about overdeterring—conduct that is lacking in
social utility, or shocking and egregious—and we label it “over-the-
line” and expose it to liability. The optimal level of “over-the-line”
unconstitutional activity is zero. This is not a normative, but a
descriptive statement: the line itself defines conduct which we are
not worried about overdeterring.*

Having determined that the imposition of constitutional tort
damages for over-the-line activities does not, by definition, implicate
overdeterrence concerns, I am unconvinced that we are playing
darts in the dark, as Professor Levinson would have it, when we
assign damages liability for constitutional misconduct. Having
eliminated the concern of overdeterrence, our only question should
be whether damages remedies deter actionable (non-immunized)
conduct at all. In this connection, we should consider Professor
Levinson’s argument that, under a system of majoritarian rule, most

® Indeed, the Supreme Court's qualified immunity jurisprudence reveals the
disagreement amongst the Justices as to where to draw the line. For example, after Harlow,
dissenters in Davis v. Scherer, 468 U.S. 183, 198 (1984), unsuccessfully urged that the
qualified immunity standard should consider all circumstances which might “have given a
reasonable official cause to know, at the time of the relevant events, that [his] acts or
omissions violated the plaintiffs rights.” For the majority, however, the relevantinquiry was
legal and not factual: whether or not there was controlling, clearly established federal law
at the time of the incident. Id. at 191.

% Tt should be noted that overdeterring and overpunishing are not the same thing.
Shoplifting has zero social utility, and we do not worry about overdeterring shoplifting. But
we would be overpunishing shoplifters if we imposed automatic ten-year prison terms. Our
concern is not that potential shoplifters will be “too deterred” by our penalties; the deterrence
is a good thing. Rather, our discomfort stems from a belief that we are exacting too much
retribution for a relatively minor offense. Likewise, there is no such thing as “overdeterring”
such police misconduct as corruption, brutality, perjury and racial or other discrimination.
This is not to say that any particular penalty is or is not appropriate, but only that the
optimal level of such activity is zero and that any penalty—no matter how ssvere—is not
unwarranted on optimal deterrence grounds.
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constitutional violations cannot be deterred through the imposition
of constitutional cost remedies.®

A. DETERRING NON-IMMUNIZED CONDUCT

The question of whether constitutional tort remedies serve any
deterrent effect is, I think, easily answered in the affirmative. No
police officer wants to be sued,® particularly where there is no
absolute guarantee that his municipal employer will pay for his
defense and indemnify him for damages.? Indeed, the substantive
and procedural elements of the qualified immunity doctrine are
largely premised on the undesirability of dragging public officials
through a difficult legal process, taking their time and energies
away from their official duties, and exposing them to potentially
ruinous liability.*® And even where officers are indemnified, it is
reasonable to suppose that there are immense political costs (in the

3 Tevinson, supra note 1, at 367.

% Prafessor Levinson also notes the obvious and human “residual aversion to being sued
for constitutional torts.” Id. at 386; see also Lant B. Davis et al., Project, Suing the Police in
Federal Court, 88 YALE L.J. 781, 809 n.154 (1979) (stating that police misconduct suits may
also have deterrent effect on officer due to potential “emotional stress, adverse publicity, and
detrimental effects on the officer’s career”).

8 SeeMyriam E. Gilles, Breaking the Code of Silence: Rediscovering “Custom”in Section
1983 Municipal Liability, 80 B.U. L. REV. 17, 31 n.54 (2000) (quoting PETER SCHUCK, SUING
GOVERNMENT 85 (1983)):

Section 50-k of the New York General Municipal Law allows New York

City to disclaim indemnification of officials for actions that violate any

rule orregulation of the agency, or that are intentional or reckless, or that

fall outside the scope of employment. Essentially, any serious constitu-

tional tort provides the City of New York the option of disclaiming

coverage. In general, most state and local indemnification statutes

provide for denial of reimbursement on similarly broad grounds, making

‘indemnification. . . neither certain nor universal.’
(citation omitted); see also id. at 30 n.53 (noting that § 1983 plaintiffs can hardly rely on state
indemnification provisions, as these “provisions tend to differ significantly as to the scope of
coverage, extent of local autonomy over terms and conditions of reimbursement, and limits
on amounts of reimbursement”); William C. Mathes & Robert T. Jones, Toward a “Scope of
Official Duty” Immunity for Police Officers in Damage Actions, 53 GEO. L.J. 889, 912 (19656)
(“[Jt appears that the indemnity practice is so irregular that its function as a ‘conduit to
governmental liability’ is fortuitous at best.”).

¥ In Harlow, the Court emphasized that the aim of qualified immunity is to avoid
litigation and the “driving force” behind eliminating the subjective good faith standard was
the concern that “insubstantial claims” against government officials be resolved as quickly
as possible, Harlow v. Fitzgerald, 457 U.S. 800, 815-18 (1982).
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sense of everyday workplace politics) associated with a finding of
liability and exposing the municipal employer to budgetary pay-
outs. Common sense supports this view that constitutional damages
deter police misconduct to some appreciable degree. Every day
across the country, there are obviously situations in which officers
are tempted to abuse a defenseless suspect in order to gain informa-
tion during an interrogation, or for some other purpose. If would be
foolhardy to assume that the knowledge that a suspect might sue for
damages has no inhibitory effect.?®

B. MAJORITARIAN RULE

Professor Levinson takes a different approach to the question of
whether constitutional damage remedies deter at all. In analyzing
the effects of these remedies on government actors under a system
of majority rule, Professor Levinson proceeds from the following
premise: “If every constitutional violation is ‘efficient,’ in the sense
that the benefits to society outweigh the immediate costs to the
victim, then spreading these costs through compensation will not
hinder majoritarian support for violations.”* According to Professor
Levinson, the “only scenario in which constitutional tort damages
could conceivably deter—let alone overdeter—a majoritarian

% None of this is to say that constitutional tort damage remedies against individual
officers sufficiently deter actionable misconduct. See infra text accompanying notes 80-119
(discussinginefficiencies of current constitutional tort remedial regimes and sugpesting ways
to improve deterrent effects). As Professor Levinson points out, we lack, among other things,
the information to accurately measure the extent to which individual officers internalize the
benefits of constitutionally infringing conduct. Levinson, supra note 1, at 350-562. Without
this data, we cannot ascertain what level of penalty is the minimum necessary and sufficient
to deter actionable conduct in the future. Butwe do know this: we have identified actionable
conduct as conduct for which the optimal level of activity is zero. See supra text accompany-
ing notes 20-30. Accordingly, we have no need—from a deterrence point of view—to ascertain
the minimum penalty necessary to effect deterrence. As far as optimal deterrence is
concerned, we are well advised to maximize the penalty for non-immunized police misconduct.

To be sure, there will be other forces that cause us to temper the penalties we might
impose for over-the-line police misconduct. As in the case of shoplifting, supra nots 30,
certain penalties might over-punish from a moral or corrective justice pergpective, or they
might otherwise lead to perverse results. For reasons having nothing to do with deterrence,
we might well be discomforted by penalties levied against public servants that result in
financial ruin, or cause otherwise hardworking—albeit flawed—officers to leave the police
department.

% Levinson, supra note 1, at 367-68.
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government from violating constitutional rights would be one in
which the compensated costs of the violation exceeded the social
benefits.”?’

The compensated costs of constitutional violations will generally
not exceed the social benefits, according to Professor Levinson,
except in a relatively minor category of cases that he likens to
“intentional torts or crimes.”®® This category of activity, for
Professor Levinson, is defined by low compliance and opportunity
costs: compliance with a prohibition against such activities is
“costless,”®® and government forgoes no important benefits in
avoiding these activities.’® Accordingly, whatever benefits there
may be to such activity are easily outweighed by virtually any
compensated cost arising out of that activity.

Conversely, according to Professor Levinson, the vast majority of
cases are those where the avoidance of the constitutional violation
would entail substantial compliance and opportunity costs.*!
Levinson uses Fourth Amendment search and seizure claims as the
paradigm for this category of constitutional violations, which he
likens to “negligence torts,” rather than intentional torts or crimes. *
Here, the benefits of infringing activity are not easily outweighed by
compensated costs.*®

Overlooked in this analysis is the role of the qualified immunity
doctrine in demarcating the boundary between police misconduct

Id. at 370.
Id. at 368-69.
Id. at 368.
To be fair, Professor Levinson points out that, at least theoretically, thexe is always
some opportunity cost to avoiding unconstitutional conduct, even in the context of blatant race
discrimination, an example he discusses. Nevertheless, Professor Levinson appears to
recognize that, for largely deontological reasons, there exists a consensus view that these
opportunity costs do not “count.” Id.

41 Id, at 369.

¢ Id. As Professor Jeffries has recently noted, investigative searches provide the most
compelling case for qualified immunity because the threat of damages in this area would,
more than elsewhere, “seriously inhibit the legitimate activities of government.” John C,
Jeffries, Jr., Disaggregating Constitutional Torts, 110 YALE L.J. 259, 269 (2000).
Overdeterrence concerns are at their zenith here, because searches are typically conducted
by street-level officers who have complete discretion not to act, and who are unlikely to incur
liability as a result of inaction. Id. If every error—every unconstitutional search—resulted
in an award of money damages, police officers would be expected to refrain from engaging in
a great deal of productive activity for fear of liability. Id. at 269 & n.44.

3 Levinson, supra note 1, at 369.

5 889
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that resembles “negligence torts” and police misconduct that
resembles “intentional torts or crimes.” By immunizing conduct
which they apprehend as having some significant social utility and
as not being terribly egregious, judges are in fact distinguishing
between Levinson’s “negligence torts,” which carry high opportunity
and compliance costs, and conduct akin to “intentional torts or
crimes,” which are avoided at low cost.

If we accept that the qualified immunity analysis entails an
evaluation of the social utility of the challenged conduct, as I have
argued here, then it is clear that the opportunity costs of avoiding
conduct that does not qualify for immunity are negligible. That is,
courts only withhold immunity from actions that have no significant
utility. We forego no valuable opportunity by avoiding these “over-
the-line” actions. And where there is significant utility to constitu-
tionally infringing conduct, we immunize it. It is irrelevant that
constitutional cost remedies “will not hinder majoritarian support™
for these negligence-type violations, as they are simply immunized
from liability.

The qualified immunity doctrine holds no less sweeping implica-
tions for the compliance costs discussed by Professor Levinson. The
avoidance of “over-the-line” actions does not entail substantial
compliance costs, as Professor Levinson recognizes when he writes
these types of “intentional torts or crimes . . . can be avoided with
minimal effort or precaution-taking. . . .”® By exposing to liability
only conduct that is “objectively reasonable in light of the unclear
nature of the relevant constitutional law,”*® the qualified immunity
doctrine avoids the compliance costs that inevitably come into play
where, in Professor Levinson’s words, “socially valuable activity
runs up against uncertain standards of constitutional liability.”*
This conclusion is buttressed by the liberality with which qualified
immunity is dispensed: far from having their feet held to the fire for
debatable judgment calls made in the field, individual officers are

4 Id. at 368.

4 Id.

“ Harlow v. Fitzgerald, 457 U.S. 800, 818 (1981).
47 Levinson, supra note 1, at 369.
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accorded wide latitude, as reflected in the statistic that eighty
percent of qualified immunity motions are granted.*

In the end, Professor Levinson may be right that the deterrence
of constitutional violations, under a majoritarian model of govern-
ment, is only possible where the compensable costs of constitutional
violations exceed the social benefits they produce. The qualified
immunity doctrine, however, ensures that liability will only attach
under the circumstances where deterrence is possible. Far from
throwing darts in the dark, we can take comfort that we are
imposing constitutional tort remedies against individual officers
only where the necessary preconditions for achieving deterrence
have been met.

IT. MUNICIPAL LIABILITY FOR CONSTITUTIONAL VIOLATIONS:
INFORMATIONAL AND “FAULT-FIXING” FUNCTIONS

Professor Levinson also argues that the imposition of constitu-
tional cost remedies upon municipalities cannot be counted on to
produce socially optimal deterrence.”® As in the context of private
actors, Levinson asserts that deterrence occurs “only [where] the
government agency saddled with liability internalize[s] the social
benefits of its actions,”®™ and he argues that the workings of
government are far too opaque to allow us to assume that the forced
internalization of social costs will produce optimally deterrent
effects in this area.®

I disagree. I believe we can reasonably postulate that govern-
ment, when exposed to constitutional tort damages, is induced to
take affirmative remedial steps to eliminate socially undesirable
activity. Professor Levinson may be right that it is difficult or even
impossible to explain why the mere act of paying settlements and
judgments would cause governments to take reformative or
preventative steps, given that we cannot view governmental units
the way we view wealth-maximizing firms.5> But there are other

See supra text accompanying notes 27-28.
Levinson, supra note 1, at 347-48.

Id. at 353.

Id. at 373.

Id.

S2888
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important reasons why we should reasonably expect government to
respond to the imposition of constitutional tort damage remedies.
Indeed, there are non-economic, deterrence-producing values to
municipal liability which the law and economics paradigm, itself,
seems incapable of internalizing.

A. THE INFORMATIONAL FUNCTIONS OF MUNICIPAL LIABILITY SUITS

I contend that the imposition of constitutional tort remedies at
the municipal level serves important informational functions.®®
When constitutional tort victims pursue litigation, motivated by the
availability of compensatory damages, valuable information is
unearthed and exposed.® Claims asserted under Monrell v. Dept. of
Social Services,® which requires plaintiffs to prove that a municipal
policy or custom caused constitutional injury before liability may be
imposed against a municipality,®® are particularly well tailored to
the discovery of information concerning the cultural and political
forces that give rise to or countenance police misconduct. As a noted
civil rights attorney has observed:

[Monell] claims also facilitate the development of
systemic evidence of deliberate indifference to police
brutality, as well as information concerning “re-
peater” officers, the functioning of the police disciplin-
ary and counseling system, and the attitudes of police
officials towards important police disciplinary issues.
. .. A Monell claim also permits wider discovery,
broadens the scope of admissibility at trial. ... In
some instances, aggressive discovery and litigation of
such claims can also positively affect pertinent police
policies and practices. . . .57

8 Seealso G. Flint Taylor, A Litigator's View of Discovery and Proof in Police Misconduct
Policy and Practice Cases, 48 DEPAUL L. REV. 747, 748 (1999) (arguing there are additional
reassr‘ms to bring claims other than reaching municipality’s deep pocket).

Id.

55 436 U.S. 658 (1978).

% Id. at 694.

5 Taylor, supra note 53, at 748-49.
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" With exposure comes publicity. In the private tort law context,
commentators have argued that institutional change is induced not
only by the threat of monetary penalties, but also for other reasons,
including a defendant’s desire to avoid adverse publicity, the cost
and burden of litigation, and the sting of a determination of
liability.®® Such behavior-modifying factors should have an even
stronger effect in the public law sphere, where municipal liability
claims can implicate high profile social issues, such as police
brutality, corruption, or cover-ups.*® Unlike many other areas of
governmental activity, the otherwise subterranean forces that are
exposed in constitutional tort litigation against municipalities tend
to draw a great deal of media attention, as evidenced by the “above-
the-fold” coverage of the New Jersey State Troopers in the recent
racial profiling cases, and the NYPD in the Amadou Diallo case, to
name but two prominent examples.®

88 See Andrea A. Curcio, Painful Publicity—An Alternative Punitive Damage Sanction,
45 DEPAULL. REV. 341, 364-65 (1996) (arguing that publication of monetary punitive damago
awards will further punitive goals).

5 Gilles, supra note 33, at 89-90 (discussing impact of judicial finding of municipal fault).

% The “New Jersey Four” were young black and Hispanic men who were on their way to
try-out for basketball scholarships at North Carolina Central College. On April 23, 1998,
while riding down the interstate in New Jersey, they were shot eleven times by two Now
Jersey State Troopers. Two of the young men died. The troopers maintained that they had
opened fire because the driver tried to back up over them. They say they had initially pulled
the van over for speeding, but the police department later admitted the officers didn't even
have radar in their patrol car. Thisincident began a state-wide investigation into the practice
of racial profiling by the New Jersey State Troopers, which resulted in indictments against
the two officers involved. See David Glovin, Injured Men Seek Speedy Trial, BERGEN REC,,
Sept. 9, 1999, at Al (detailing the story of the “New Jersey Four”); David Kocienionwski,
Trenton Charges 2 Troopers with Falsifying Drivers’ Race, N.Y. TIMES, Aug. 3, 2000, at B1;
Michael Raphael, One Piece at a Time This Much is Clear. Two Troopers Fired 11 Shots Into
a Minivan That They Stopped; but a Painstaking Probe has Undercut Their Explanation, THE
STAR LEDGER (Newark, N.J.) Sept. 10, 1999; Ronald Smothers, New Jersey State Troopers
Indicted in Turnpike Shootings, N.Y. TIMES, Sept. 8, 1999, at B1, B5.

Amadou Diallo, a twenty-two year old West African, was walking in front of his home
in New York City on February 4, 1999, when four police officers from the Street Crimes Unit
drove past in search of a serial rapist. When Diallo was spotted, two of the officors
approached him for questioning. Diallo reached into his back pocket just asone of the officers
tripped and fell; another officer then yelled “gun” as Diallo produced a black object from his
pocket. This led to the explosion of forty-one nine millimeter rounds, nineteen of which hit
and killed the West African. Diallo proved to be unarmed at the time. The black object in his
pocket was his wallet. The officers were tried and acquitted of the shooting by a jury in
Albany, New York. See Tom Morganthau, Cops in the Crossfire; A Jury Acquits Four New
York Officers who Gunned Down an Unarmed Man Qutside His Home; Tougher Tactics are
Helping Reduce Crime Rates in America’s Big Cities, but They can Also Lead to Tragic
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It is precisely this sort of information and publicity—more than
anything else—that induces municipal policymakers to take
remedial actions.®! “Good” municipal managers may respond to
previously unknown information concerning the departments over
which they have jurisdiction; “bad” managers may be responding
only to the publicity that attends the exposure of this information.
But either way, it is the informational function of damages-driven
constitutional tort remedies that inspires reform, in large measure.

The costs that are internalized here are political, and not
economic in nature. As Professor Levinson would observe, we may
well be unable to quantify “political currency units” so as to achieve
optimal deterrence. Nevertheless, constitutional damage remedies,
although denominated in dollars, clearly translate into the political
currency that moves political actors.5?

B. THE “FAULT-FIXING” FUNCTION OF MUNICIPAL LIABILITY CLAIMS

In addition to serving an informational function, municipal
liability claims serve a “fault-fixing” function, localizing culpability
in the municipality itself, and forcing municipal policymakers to
consider reformative measures. To understand how this fault-fixing
function operates, itisimportant to distinguish between the liability
a municipality incurs indirectly, through the indemnification of its
officers, and the direct liability it may incur under Monell.

Mistakes, NEWSWEEK, Mar. 6, 2000, at 22. Criminal prosecutions against police officers may
also serve effective informational functions. However, the dearth of criminal prosecutions
limits the informational potential of such suits. See Gilles, suprag note 33, at 19 (noting that
refusal of police officers to report or corroborate misconduct of their brethren, reluctance of
prosecutors to indict officers upon whom they depend, and extraordinary protections afforded
police officers under collective bargaining agreements and local laws ensure inefficacy of
criminal prosecutions to problems of police misconduct).

8! See Christopher Slobogin, Why Liberals Should Chuck the Exclusionary Rule, 1999 U.
ILL.L.REV. 363, 413 (arguing that public sentiment can strongly influence police departments
in variety of ways).

© Indeed, Professor Levinson suggests thata “promising approach to constitutional [tort]
remedies might be to leverage the p