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Hon. Linda P. Hamilton, Chair, Indiana Worker's Compensation Board, Indianapolis 
 

 
 
Linda Hamilton was appointed by Governor Mitch Daniels as the Chairman of the 
Indiana Worker’s Compensation Board in August of 2005. She had served as a Single 
Hearing Member of the Board since 1995, following her original appointment by 
Governor Evan Bayh. Linda grew up in Porter County, Indiana and attended Indiana 
University in Bloomington, where she graduated Phi Beta Kappa and thereafter received 
her law degree in 1983. After graduation, Linda clerked for the Honorable Judge Robert 
W. Neal of the Court of Appeals of Indiana for two years before joining the Fort Wayne 
law firm of Helmke, Beams, Boyer and Wagner. In 1991, she resigned her partnership 
in the firm to resume full-time work in the public sector as the City of Fort Wayne’s staff 
attorney and later Corporate Counsel to City Utilities. In August of 2002 Linda left her 
City legal career to concentrate her professional efforts on worker’s compensation 
matters. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Donald S. Smith, Riley Bennett Egloff LLP, Indianapolis 
 

 
 
Donald Smith limits his practice to representing employers and executives in labor and 
employment matters. He defends employers in cases pending before state and federal 
courts, the National Labor Relations Board, Equal Employment Opportunity 
Commission, Indiana Civil Rights Commission, U. S. Dept. of Labor, OSHA, IOSHA, 
Indiana Dept. of Workforce Development, and Indiana Worker’s Compensation Board. 
Don advises employers concerning various employment issues such as employee 
handbooks, employment agreements, severance agreements, covenants not to 
compete, restrictive covenants, wrongful termination, collective bargaining, labor 
arbitration, unions, discrimination, harassment, wage and hour matters, unemployment 
compensation and worker’s compensation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



John V. Cattie, Jr., Cattie & Gonzalez, PLLC, Charlotte, NC 
 

 
 
Education: 
Villanova University, Juris Doctorate and Masters in Business Administation, 2003 
University of North Carolina, Bachelor of Arts, 1997 
 
Results: 
- Reviewed or overseen the review of over 12,000 cases for MSA purposes; 
- Saved clients over $30 million in MSA exposure; 
- Favorably cited in federal and state court opinions. 
 
Experience: 
· Deep technical expertise in Medicare conditional payments and Medicare Set-Asides 
(MSAs); 
· Industry leading skill in minimizing clients' future medical exposure under the MSP 
Act; 
· Effective simplification of complex healthcare compliance topics via written articles 
and blog posts; 
· Strong communications skills, having presented at over 250 CLE/CE seminars and 
conferences; 
· Exceptional ability to establish/maintain client relationships, with over 5,000 corporate 
clients 
 
Prior Roles: 
- MSA Subject Matter Expert, Garretson Resolution Group; 
- Corporate Attorney, Moore & Van Allen, PLLC; 
- Derivatives Analyst, Wachovia Bank, N.A.; 
- Foreign Exchange Analyst, First Union National Bank 
 
 
 
 
 
 
 
 
 



Cheryl D. Finchum, Dugan Wyatt & Czernik LLC, Indianapolis 
 

 
 
Cheryl Finchum is a partner with Dugan Wyatt & Czernik LLC. Ms. Finchum specializes 
in the defense of worker’s compensation matters, counseling employers in the defense 
of worker’s compensation matters, representing employers’ interests before the Indiana 
Worker’s Compensation Board, and counseling clients on general employment matters. 
 
Ms. Finchum graduated from Indiana University McKinney School of Law in 2001 and is 
a member and current Chair of the worker’s compensation section of the Defense Trial 
Counsel of Indiana.  She is a member of the Indianapolis and Indiana Bar Associations 
as well as the Indiana Worker’s Compensation Institute. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Paul T. Fulkerson, DeFur Voran LLP, Fishers 
 

 
 
Paul Fulkerson represents clients in litigation throughout the state.  His practice 
includes all legal defense civil litigation and workers compensation.  Paul also serves as 
a mediator and frequently speaks at attorney seminars.  In addition to the practice of 
law, Paul spends his free time with his wife Loretta, daughter Sammei, son Ben, and his 
two dachshunds. 
 
Practice Areas 
General Litigation, Professional Liability Defense, General Insurance Defense, Worker’s 
Compensation. 
 
Education 
Indiana University-Purdue University Indianapolis (B.S., 1991) 
University of Notre Dame (J.D., 1994) 
 
Bar Admissions 
Indiana 
 
Admitted to Practice Before 
United States District Court, Northern and Southern Districts of Indiana 
United States District Court, Southern District of Illinois 
United States Court of Appeals for the Seventh Circuit 
 
 
 
 
 
 
 
 
 



Brandon E. Hall, Greene & Schultz Trial Lawyers, Bloomington 
 

 
 
Brandon Hall received his bachelor's degree in English from UCLA in 2004 and 
previously worked in the health care industry. His experience there taught him how 
careful and precise health care professionals have to be to protect their patients and 
that mistakes in the healthcare field can cost lives. 
 
Brandon went on to earn his Juris Doctor at Indiana University's Maurer School of Law 
in Bloomington. While attending Maurer, he worked as a legal intern for the city of 
Indianapolis at the Office of Corporation Counsel's four departments, the City 
Prosecutor, Counseling, Equal Opportunity, and Litigation. 
His abilities in legal research and writing in addition to his professional experience led 
him to an Associate Instructor position for Legal Discourse and Writing at Maurer. 
 
Brandon graduated law school and started his professional legal career at a small 
personal injury and work injury firm, Shean Law. There he exclusively represented 
injury victims and Hoosiers who had been injured on the job. 
 
Brandon has continued to advocate on behalf of all kinds of injury victims throughout 
Indiana and has worked hard to represent thouse who are facing giant insurance 
companies and giant corporations. Brandon is passionate about representing injured 
workers and knows that it isn't easy to find an attorney who regularly practices in the 
workers compensation specialty area of the law. He believes that is all the more reason 
to keep helping injured workers in Indiana because he knows that they are at a 
disadvantage. 
 
When he's not working, Brandon is a dedicated family man who enjoys spending time 
with his wife and two daughters. 
 
 
 
 
 
 
 
 
 
 
 
 
 



Jared A. Harts, Golitko & Daly, P.C., Kokomo 
 

 
 
Jared Harts handles litigation involving work injury cases, with a strong focus on 
product liability cases.  He has an engineering degree that he puts to use in 
construction and other work related cases that involve defective products, lifts, and 
other malfunctioning construction equipment and devices.  Mr. Harts also handles 
various workers’ compensation issues throughout Indiana.  Mr. Harts has been involved 
in significant national litigation cases involving product liability during his career. 
  
A workers’ compensation and product liability attorney at our Indianapolis office, Jared 
Harts was born in Kokomo, Indiana in September 1979. He graduated from 
Maconaquah High School in Miami County Indiana in 1998. He is a 2002 graduate of 
Calvin College in Grand Rapids, Michigan where he earned a degree in Mechanical 
Engineering. 
  
Mr. Harts attended Indiana University School of Law - Indianapolis where he graduated 
Magna Cum Laude in 2005. He was a member of the Indiana Law Review and received 
the T.M. Englehart, Jr. Memorial Fellowship and the Francis J. Feeney Jr. Tax 
Award.  Jared worked at a large firm for the next 5 years before coming to Golitko & 
Daly, P.C. 
  
In 2010, Mr. Harts decided to return home and continue his work as a workers’ 
compensation and product liability attorney at Golitko & Daly. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Kevin W. Kearney, Hunt Suedhoff Kearney LLP, South Bend 
 

 
 
Kevin Kearney is a partner in the South Bend, Indiana office. He practices in the areas 
of worker’s compensation, general insurance defense, personal injury, complex 
litigation and mass torts. Mr. Kearney received his B.A. from the University of Notre 
Dame 1983 followed by his Doctorate of Jurisprudence from Seton Hall University in 
1986 
 
PRACTICE EMPHASIS 
- Worker’s Compensation 
- General Insurance Litigation 
- Personal Injury 
- Complex Litigation  
- Mass Tort 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Daniel A. Korban, George C. Patrick & Associates, P.C., Crown Point 
 

 
 
Daniel A. Korban practices in the off of George C. Patrick & Associates, P.C. and 
represents clients in the Crown Point, Indiana area.  He is recognized by peers and was 
selected to Rising Stars for 2017 - 2018, 2020 - 2022. This selection is based off of an 
evaluation of 12 indicators including peer recognition and professional achievement in 
legal practice.  He attended Valparaiso University School of Law and graduated in 2012 
and was admitted to practice that same year.  He represents clients in Workers' 
Compensation matters as well as other civil litigation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Erik J. May, Golitko & Daly, P.C., Bloomington 
 

 
 
Erik J. May was admitted to the Indiana Bar in 2003. Erik has a diverse legal 
background which includes serving as a part-time judge for fifteen years and private 
practice. Erik now brings his legal experience and expertise and joins the Golitko & Daly 
team of top litigation attorneys. 
 
Mr. May has litigation experience spanning many legal fields. He has appeared and 
litigated before trial courts throughout Indiana, the U.S. District Courts for the Northern 
and Southern District of Indiana, Western District of Michigan, Indiana Workers 
Compensation Board, Indiana Workforce Development Board and Equal Employment 
Opportunity Commission (EEOC). Erik is a graduate of Indiana University School of Law 
at Indianapolis. 
 
Erik lives in Bloomington, Indiana with his wife and children and works out of Golitko & 
Daly’s southern Indiana Bloomington office. He represents injured victims throughout 
Indiana and southern Indiana in personal injury and wrongful death claims, as well as 
workers’ compensation and employment disputes. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Hon. Sandra E. O'Brien, Hearing Judge, Indiana Worker's Compensation Board, Indianapolis 
 

 
 
Sandra O’Brien was appointed by Governor Holcomb as the district 1 Hearing Member 
for the Indiana Worker’s Compensation Board in January 2019.  Prior to her 
appointment, she was in private practice for 23 years focusing on personal injury, 
worker’s compensation and appellate advocacy.  She attended the University of Chicago 
where she earned a BA in Psychology with a concentration in neuropsychology.  She 
thereafter attended Indiana University – Maurer School of Law in Bloomington, Indiana 
where she earned her JD while graduating Cum Laude and being honored to act as an 
editor on the Indiana Law Review. 
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Ann H. Stewart
Senior Counsel Indianapolis
One American Square Suite 2900 Indianapolis, IN 46282-0200 
email ann.stewart@icemiller.com 
p 317-236-2180 
f 317-592-4601 

assistant Kathy Peed 
p 317-236-5846 
email kathy.peed@icemiller.com 

Education
Undergraduate School
Bachelor of Arts in Psychology, Ohio University 1985 

Law School
Capital University Law School 1988 

Admissions
Indiana 
Ohio 

Overview
Ann Stewart is senior counsel in Ice Miller's Indianapolis office and a member of the firm’s Workplace 
Solutions Group. She advises employers and insurers on Indiana's Workers' Compensation and 
Occupational Disease Act requirements. She represents employers in claims pending before the Worker's 
Compensation Board of Indiana and the Indiana Court of Appeals. In addition, Ann counsels employers 
and insurance companies regarding requirements of the Medicare Secondary Payer Act regulations. 

Advisory Services 

Ann answers employers' questions and addresses issues early in the process to help employers and 
insurers decide whether to accept claims; to advise clients about investigating and managing claims; and 
to educate clients on the Board filing requirements. She provides advice on a range of employment 
issues raised by work injuries and occupational disease claims. 

Litigation Services 

If litigation becomes necessary, Ann works closely with clients to develop an appropriate strategy and 
develops the claim to provide the strongest possible defense. She represents employers in Indiana 
worker’s compensation and occupational disease (including asbestosis and respiratory) claims, as well as 
the related appellate proceedings. 
Ann has successfully resolved complex disputes through mediation and settlement negotiation. 

Educational Resource 

Ann regularly speaks to employer groups to advise them of their rights and responsibilities under the 
Indiana Worker's Compensation Act and the changes to the Indiana Board of Worker's Compensation 
practice. She also speaks to groups about the changes to the Medicare Secondary Payer Act regulations. 
In addition to speaking engagements, Ann has chaired conferences and panel discussions related to 
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worker's compensation issues and regularly prepares articles advising clients on the changes to her 
practice area. 

Ann's experience prior to joining Ice Miller provided her with a perspective that her clients appreciate. 
Prior to joining Ice Miller's labor group, Ann was responsible for employment related matters as corporate 
counsel in manufacturing and public utility environments. She has extensive experience representing 
clients in administrative proceedings before local, state and federal agencies. She has organized and led 
workplace diversity audits as well as workplace safety audits and investigations. 

Ann grew up in Ohio, but currently lives in Indianapolis, Indiana with her husband and a retired racing 
greyhound. In her free time, she enjoys reading and working on her golf game. 

Awards and Recognitions

 Best Lawyers®, “Lawyers of the Year,” Workers' Compensation Law - Employers, 2022 
 Best Lawyers®, Workers' Compensation Law - Employers, 2021-2023 

Memberships

 Member, Labor Law Section, Indiana State Bar Association 
 Member, Indiana Worker's Compensation Institute 
 Member, Defense Trial Counsel of Indiana 
 Member, Indiana Self-Insurers Assoc., Inc. 
 Indianapolis Bar Association, Women in Law Division 

Community Involvement

 Pro bono work with Indianapolis Legal Aid Society 
 Girl Scouts of Central Indiana 



Sonia Das Sturm, Inman & Fitzgibbons, Ltd., Indianapolis 
 

 
 
Sonia Das Sturm has been defending worker’s compensation claims throughout the 
State of Indiana for over fifteen years.  She joined the firm in 2015, after spending 
many years with mid- and small-sized Indianapolis firms, developing skills in both civil 
defense litigation and worker’s compensation.  In addition to worker’s compensation 
defense, she has experience with mass tort/asbestos defense, personal injury defense, 
appellate work, and coverage litigation. Sonia is a graduate of Indiana University – 
Bloomington and the IU Maurer School of Law.  She is a Martindale-Hubbell Peer 
Review Rated AV attorney and has been selected for inclusion as a Super Lawyer or 
Rising Star by Indiana Super Lawyers magazine every year since 2009.  She is also a 
frequent author and speaker on worker’s compensation topics.  Sonia is a member of 
the Indiana State Bar Association, where she is active in promoting diversity and 
inclusion in the legal profession through the ISBA’s Diversity Committee. She has also 
served on the Board of Governors for the ISBA.  She also belongs to the Defense Trial 
Counsel of Indiana (DTCI), and the Asian Pacific American Bar Association—Indiana 
Chapter (APABA-IN).  She is admitted to practice in the State of Indiana, and the U.S. 
District Courts for the Northern and Southern Districts of Indiana. 
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I. Statutory Medical Care 

The primary provisions of the Indiana Worker’s Compensation Act that address statutory 
medical care obligations are found in Indiana Code §22-3-3-4.  The first sentence of this section 
provides that after an injury and prior to an adjudication of permanent impairment, the employer 
shall furnish medical care – a physician, services and products – to the employee. I.C. §22-3-3-4(a). 

The obligation to furnish medical care continues during the period of temporary total 
disability resulting from the injury.  I.C. §22-3-3-4(b).  In most claims, an employer’s 
responsibility for statutory medical care ends when an employee’s injuries are determined to be 
permanent and at a quiescent state.  As discussed below, liability may continue when warranted in 
certain circumstances. 

Statutory medical care is available immediately after an injury.  Cox v. Worker’s 
Compensation Board of Indiana, 675 N.E.2d 1053 (Ind. 1996), citing I.C. §22-3-3-7(a).  During 
the period of temporary total disability, the Board may determine what medical treatment is 
reasonably necessary when either party makes a request.  I.C. §22-3-3-4(b). 

There are additional circumstances in which an employer could be responsible for medical 
care in disputed claims.  First, an employer may agree to provide medical care without accepting 
liability for the claim. Tackett v. Bidford Construction & Remodeling, 253 N.E.2d 722 (Ind. Ct. 
App. 1969), citing Burton-Shield Co. v. Steele, 83 N.E.2d 623 at 627 (Ind. Ct. App. 1949).  This 
may occur during the initial investigation period in order to ensure the employee receives 
appropriate medical treatment without delay.  In addition, if there is an emergency need, the 
employer should provide medical care.  If disputed, the Board may subsequently determine the 
emergency treatment is the employer’s responsibility.  I.C. §22-3-3-4(d).  Finally, if the Board 
concludes there was other good reason to pursue medical care, the Board may determine the 
employer is responsible for the medical care bills incurred during the period of temporary total 
disability in disputed claims.  I.C. §22-3-3-4(d); Daugherty v. Industrial Contracting & Erecting, 
802 N.E.2d 912 (Ind. Ct. App. 2004). 

The Act originally limited the duration of an employer’s obligation to pay medical care to 
two years from the date of injury, absent an agreement or decision of the Board to the contrary.  
Colburn v. Kessler’s Team, 850 N.E.2d 1001 (Ind. Ct. App. 2006).  The legislature revised 
Ind. Code §22-3-3-3 in 2022 to expand the Board’s jurisdiction to two years from the last date for 
which the employee received compensation.  This revision made the filing requirement for 
compensable claims consistent with the Board’s jurisdiction to order medical care based on a 
change of condition, under I.C. §22-3-3-27.  If there was no statutory compensation paid or the 
claim is disputed, the Board’s jurisdiction continues to be limited to two years from the date of 
injury.  I.C. §22-3-3-3. 

II. Future Medical Care 

Statutory medical care is initially limited to quiescence or maximum medical improvement; 
however, the statutory medical care obligation may continue by an agreement of the parties or 
Board order.  The Indiana Court of Appeals confirmed the Board has jurisdiction to order ongoing 
statutory medical care in situations involving subsequently incurred medical expenses. These cases 
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also confirm that the Board’s award addressing ongoing liability for future medical care should 
contain specific evidentiary findings. 

Future medical expenses ordered as part of an original award.  Bloomington Hospital 
v Stofko, 705 N.E.2d 515 (Ind. Ct. App. 1999).  The Court affirmed the Board’s order 
finding the employer responsible for medical care for the employee’s lifetime. 

Payment for palliative care, in addition to a PPI award, ordered when the palliative 
care would limit or reduce the extent of impairment.  I.C. §22-3-3-4(c); Grand Lodge 
Free & Accepted Masons v. Jones, 590 N.E.2d 653 (Ind. Ct. App. 1992); Krause v. Indiana 
Univ. – Purdue Univ. at Indianapolis, 866 N.E.2d 846 (Ind. Ct. App. 2007); dist’d by 
Young v. Marling, 900 N.E.2d 30 (Ind. Ct. App. 2009). 

Reeves v. Citizens Financial Services, 960 N.E.2d860 (2012) upheld the Board’s decision 
not to order palliative care, finding the evidence conflicting as to whether palliative care 
would reduce the extent of the impairment. 

Future medical services to an employee determined to be permanently and totally 
disabled.  Krause v. Indiana Univ. – Purdue Univ. at Indianapolis, 866 N.E.2d 846 (Ind. 
Ct. App. 2007), dist’d by Young v. Marling, 900 N.E.2d 30 (Ind. Ct. App. 2009). 

The Act also provides jurisdiction for the Board to change or modify its award addressing 
medical expenses  incurred after an original award if an employee requests additional medical care 
based on a change of condition within the statutory period for review. I.C. §22-3-3-27.  In such a 
situation, the employer may continue to provide medical care and the Board may require treatment, 
services, or products if it deems it necessary to limit or reduce the amount and extent of the 
employee’s impairment.  I.C. §22-3-3-4(c). 

III. Attorney Fees 

Prior to publishing a schedule of attorney’s fees, the Act allowed the Board to award fees 
under Ind. Code §22-3-4-12; see also, I.C. §22-3-1-3(b)(3).  Ind. Code §22-3-4-12 was first 
enacted in 1929, primarily to protect employees from excessive charges.  It has been revised and 
its use expanded since that time.  Fees ordered under Ind. Code §22-3-4-12 require that the attorney 
make a request for fees and present evidence.  K-Mart v. Novak, 521 N.E.2d 1346 (Ind. Ct. App. 
1988).  In addition, Ind. Code §22-3-4-12 requires that 1) the Board state the fee amount in the 
award, 2) the fees are binding on both the claimant and attorney, 3) and the employer pay the 
attorney fee out of the award. See, U.S. Steel v. Spencer, 655 N.E.2d 1243 (Ind. Ct. App. 1995); 
see also, 631 IAC 1-1-25 Claims for fess; disputes. 

In 2006, the Board exercised its power to establish attorney fees and adjudicate fee disputes 
in Ind. Code §22-3-1-4, Schedule of attorney’s fees.  The fee schedule in §22-3-1-4 allows 
attorney’s fees for service provided by an attorney to a claimant under the worker’s compensation 
laws.  I.C. §22-3-1-4(a).  The schedule of attorney’s fees applies when the claim for compensation 
results in a recovery.  I.C. §22-3-1-4(d).  It does not require that the claim be disputed, or for a 
showing of evidence of the service provided. 
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Ind. Code §22-3-1-4 outlines the fees to which an attorney is entitled to receive when 
representing an employee before the Board when the claim for compensation results in recovery.  
Section (d)(4) addresses attorney fees on medical expenses: 

Ten percent (10%) of the value of: 

(A) unpaid medical expenses; 

(B) out-of-pocket medical expenses; or 

(C) future medical expenses. 

When evaluating disputes between attorneys, however, courts do require an attorney to 
prove what was done to earn the fee and have ordered fees based on the value of services provided. 

The Indiana Supreme Court concluded an initial attorney was entitled to reasonable value 
of the services rendered, based on quantum meruit principles.   Galanis v. Lyons & Truitt, 
715 N.E.2d 858 (1999).  The Court confirmed that the attorney fee should be paid by the 
subsequent attorney, not the client. This case did not involve representation before the 
Board. 

When addressing a dispute involving representation before the Board, the Indiana Court of 
Appeals concluded that an initial attorney was entitled to a lower fee (lower than the 
Board’s ordered fee) based on an hourly fee for the work he completed.  Marshall v. 
Heider, 966 N.E.2d 213 (Ind. Ct. App. 2012).  The Court based the conclusion on the terms 
of the contingent fee contract rather than quantum meruit principles.  The Court noted that 
the Board decision was based on the “totality of the evidence” and the value conferred to 
the client, it noted that the Board decision did not offer sufficient information for the basis 
of the conclusion of reasonableness. 

The Marshall case raises a question about what additional fee agreement, if any, is 
permissible or enforceable when representing a claimant before the Board.  See Ben F. Small, 
Worker’s Compensation Law of Indiana, §12.13, (Jan.1950).   

IV. Administration and Other Considerations 

Applying the statutory provisions to factual situations is not always straight forward and 
can result in good faith disputes about the appropriate outcome.  As the Board and counsel are 
presented with increasing claims involving ongoing, palliative or future medical care needs, we 
will continue to be challenged with questions and discussions. 

Administration 

• When should an attorney assert an attorney fee? 

• When should the Board Order attorney fees?  
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• Are scheduled attorney fees required on compensable claim with no disputed 
medical issues? 

• Should attorney fees be calculated on billed amounts, paid amounts or another 
standard? 

• How should disputes between counsel be handled? 

Palliative Care/Future Medical Care 

• When and how long is palliative care needed after MMI?  Does it reduce or limit 
impairment?   

• What is the impact on future attorney’s fees if the employee declines ongoing 
palliative care? 

• Should an employer agree to hold medical care responsibility open pending 
resolution of civil case and/or statutory lien negotiation?  Options and exposures? 

• Settlement options with future medical care, Medicare beneficiaries (or potential 
beneficiaries), MSA’s and attorney’s fees?   

• How to communicate to providers or vendors of equipment that paying 90% of the 
bill is full satisfaction? 
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Bad faith claims present challenges for both litigants and the Board.  There 
are a lot of gray areas of what constitutes bad faith and how to handle 
those claims when raised.   

 

This Section of the Act became effective in 1997.   

22-3-4-12.1 

(a) The worker's compensation board, upon hearing a claim for benefits, 
has the exclusive jurisdiction to determine whether the employer, the 
employer's worker's compensation administrator, or the worker's 
compensation insurance carrier has acted with a lack of diligence, in bad 
faith, or has committed an independent tort in adjusting or settling the claim 
for compensation. 

(b) If lack of diligence, bad faith, or an independent tort is proven under 
subsection (a), the award to the claimant shall be at least five hundred 
dollars ($500), but not more than twenty thousand dollars ($20,000), 
depending upon the degree of culpability and the actual damages 
sustained. 

(c) An award under this section shall be paid by the employer, worker's 
compensation administrator, or worker's compensation insurance carrier 
responsible to the claimant for the lack of diligence, bad faith, or 
independent tort. 

(d) The worker's compensation board shall fix in addition to any award 
under this section the amount of attorney's fees payable with respect to an 
award made under this section.  The attorney's fees may not exceed thirty-
three and one-third percent (33 1/3 %) of the amount of the award. 

(e) If the worker's compensation board makes an award under this section, 
it shall reduce the award to writing and forward a copy to the department of 
insurance for review under IC 27-4-1-4.5. 

(f) An award or awards to a claimant pursuant to subsection (b) shall not 
total more than twenty thousand dollars ($20,000) during the life of the 
claim for benefits arising from an accidental injury 

   

 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000009&refType=LQ&originatingDoc=I57c41f40367011eba9fff58bf6839869&cite=INS27-4-1-4.5


1. How often and why are bad faith claims raised in your cases? 
A. More or less than in the past? 
B. Plaintiff’s perspective on role or bad faith in pursuing claim. 
C. Other Considerations. 
D. Tool to motivate another to act? 

(1)  Plaintiff’s attorney to defense counsel? 
(2) Defense counsel to Adjuster? 
(3) Board member to defense counsel or 

adjuster/carrier/employer? 
 
2. Different Types: 

A. Lack of Diligence? 
B. In Bad Faith? 
C. Independent Tort? 

 
3. Lack of Diligence.  What does that usually involve? 

A. Failure to timely provide medical? 
B. Failure to pay TTD timely? 
C. Something else? 
 

4. In Bad Faith. 
A. Unreasonable denial. 
B. Switching physicians? 
C. Two carrier/Employer/Injury issues? 

Eastern Alliance Ins. Group v. Howell, 929 N.E.2d 922 
(Ind.Ct.App. 2010) (two carriers fighting over who owed 
benefits.  Delayed for two years.  Board found bad faith on 
both.  Court held that lack of diligence could still apply when 
benefits not owed.  Found in that case there was not a lack of 
diligence.) 

 D. Who is allegedly acting in bad faith? 
(1) Employer, carrier, others? 
(2) Conflict? 

 
5. Independent Torts? 

A. Defamation. 
(1) By nurse case manager for giving opinions? 



(2) Defamation only part of this section if the complained of 
actions were part of the employer’s procedures for 

adjudicating of settling the employee’s claim for WC 

benefits.  Samm v. Great Dane Trailers, 715 N.E.2d 425 
(Ind.Ct.App. 1999)(abrogated by Martin v. State, 774 
N.E.2d 48 (Ind. 2002)).  

B. Retaliatory Discharge. 
Not an “independent tort” covered by this section.  Samm, 
supra. 

C. Interference with Employment Relationship. 
In Goetzke v. Ferro Corp, 280 F.3d 766 (7th Cir. 2002), held that 
“intentional tort” had a broad meaning that includes interference 

with employment relationship, but it still must be part of the 
adjustment or settling process for the claim to be within the 
exclusivity provision. 

 
6. How and when are they adjudicated? 

A. Outright denial decided at conclusion? 
Ag One Co-Op v. Scott, 914 N.E.2d 860 (Ind.Ct.App. 2009) (no 
bad faith in denying benefits if benefits are not found to be 
owed by denying carrier).  

B. “Soft Denial” like in coverage bad faith litigation. 
C. How often argued at all versus resolved as part of settlement? 
D. Separate “Settlement” resolving bad faith of certain issues or 

certain timeframe. 
1. Need to be approved?   
2.  If “agreed” by parties, probably good enough? 
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AGENDA

• Mandatory Reporting Update
– Civil Monetary Penalty Regulations Coming
– PAID Act makes MAP and PDP information available

• Medicare Conditional Payments Update
– CRC and BCRC referral to USDOT and USDOJ

• Medicare Set Aside (MSA) Update
– Consider Medicare’s interests in ALL WC cases

– If non-submit WCMSA used, CMS expects injured worker to 
spend net settlement before it pays in future

– Update on MSA Regulations



Mandatory Insurer Reporting

• Law since 2007
• Current Medicare beneficiaries
• Queries, Ongoing Responsibility for 

Medicals (ORM), and Total Payment 
Obligation to the Claimant (TPOC)

• Up to $1,000/day per beneficiary penalty for 
non-compliance

• Civil Monetary Penalty (CMP) regulations 
coming soon …



Mandatory Insurer Reporting

Medicare Secondary Payer & 
Certain Civil Monetary Penalties

“This final rule specifies how and when CMS must calculate and 
impose civil money penalties (CMPs) when group health plan 
(GHP) and non-group health plan (NGHP) responsible reporting 
entities (RREs) fail to meet their Medicare Secondary Payer (MSP) 
reporting obligations in any one or more of the following ways: 
when RREs fail to register and report as required by MSP reporting 
requirements; when RREs report as required, but report in a 
manner that exceeds error tolerances established by the Secretary 
of the Department of Health and Human Services (the Secretary); 
when RREs contradict the information the RREs have reported 
when CMS attempts to recover its payments from these RREs. 
This rule also establishes CMP amounts and circumstances under 
which CMPs would and would not be imposed.”

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=20211
0&RIN=0938-AT86

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202110&RIN=0938-AT86


Mandatory Reporting Update

• PAID Act became law December 11, 2020.

• PAID Act became effective December 11, 2021.

• Prior to the PAID Act, there was no reliable 
method for an NGHP RRE to identify if a 
beneficiary was enrolled in a private Medicare 
Advantage (Part C) or Prescription Drug (Part D) 
Plan. 

• The PAID Act requires that CMS provide RREs 
with a Medicare beneficiary’s Part C and Part D 
enrollment information for the previous 3 years. 



MAP and PDP Information

• Effective December 11, 2021, this additional 
information now provided via new fields in the 
NGHP Section 111 Query Response File.

• Information returned will include the Contract 
Number, Contract Name, Plan Benefit Package 
Number, Plan address, and effective dates for the 
previous 3 years (up to 12 instances each for 
Part C and for Part D). 

• CMS will also be including the most recent Part A 
and Part B entitlement dates. 



Part C and D Beneficiaries

• In 2022, close to 65 million Americans are on 
Medicare.

• It is estimated that 2 out of 5 beneficiaries 
have hospital and provider coverage through 
a Medicare Advantage Plan (Part C). 

• It is estimated 9 out of 10 beneficiaries 
receive medications through some form of a 
Medicare Prescription Drug Plan (Part D). 



Medicare Conditional Payments

• Date of injury/loss to date of 
settlement/judgment/award

• Medicare can pay bills but can seek reimbursement 
if someone else is responsible for those bills

This is also known as the 

Medicare “lien”



Conditional Payments Update

• Commercial Repayment Center (CRC) is Medicare 
contractor handling conditional payments 
reimbursement before settlement when RRE has 
accepted ORM in work comp claim.

• Benefits Coordination Recovery Center (BCRC) is 
Medicare contractor handling conditional payments 
reimbursement after settlement when RRE has 
reported TPOC in work comp claim.



Multiple CRC and BCRC Appeals 

• Conditional Payment Letter (CPL)

• Conditional Payment Notice (CPN)

• Dispute

• Request for Redetermination

• Request for Reconsideration

• Request for Hearing before Admin Law Judge

• Request for Review by Medicare Appeals Council



Medicare Conditional Payments



Referral of Debt to US Treasury

• If payment is not received within 60 days of final demand 
or within 120 days if requesting redetermination, debt 
can be referred to USDOT

• Notice of Intent to Refer Debt to the United States 
Department of Treasury (NOITR)

• If payment is not received with 30 days of NOITR, US 
Treasury to collect debt from: 
– RRE from any state/federal monies owed to entity
– Beneficiary from any state/federal monies to him/her



Referral of Debt to US Justice

• If payment is not received within 60 days of final 
demand or within 120 days if requesting 
redetermination, debt can be referred to USDOJ

• HHS Attorney General’s Office refers delinquent 
debt to United States Department of Justice, 
which may bring action against any of the 
parties, including the attorney for beneficiary

• Over a dozen cases filed and settled between 
local US Attorney Office and plaintiff 
counsel/firm in 2019, 2020, and 2021.



Medicare 
Set Aside 
(MSAs) • These funds must be depleted 

before Medicare will pay for 
treatment related to the workers’ 
compensation injury, illness, or 
disease.

• A Workers’ Compensation Medicare Set-
Aside Arrangement (WCMSA) is a 
financial agreement that allocates a 
portion of a workers’ compensation 

settlement to pay for future medical 
services related to the workers’ 

compensation injury, illness, or disease. 



No CMS 
Requirement 

to Submit 
WCMSA

• While there are no statutory or 
regulatory provisions requiring 
that a WCMSA proposal be 
submitted to CMS for review, 
submission of a WCMSA proposal 
is CMS’ recommended process. 

• CMS’ recommended but not 
required method to protect 
Medicare’s interests is a 
WCMSA.

• All parties in a workers’ compensation 
case have significant responsibilities 
under the Medicare Secondary Payer 
(MSP) laws to protect Medicare’s 
interests when resolving cases that 
include future medical expenses. 



CMS 
Submission 
Thresholds

• The claimant has a reasonable 
expectation of Medicare enrollment 
within 30 months of the settlement 
date and the anticipated total 
settlement amount for future medical 
expenses and disability/lost wages 
over the life or duration of the 
settlement agreement is expected to 
be greater than $250,000.00.

CMS will only review WCMSA proposals 
that meet the following criteria:

• The claimant is a Medicare beneficiary 
and the total settlement amount is 
greater than $25,000.00;

or



What About 
Claims 
Under 

Threshold?

CMS WCMSA Reference Guide, 
Section 8.1, Version 3.7 

(June 6, 2022)

“Claimants must [still] 

consider Medicare’s 

interests in all WC 
cases and ensure that 
Medicare pays 
secondary to WC in 
such cases.”



What About 
Claims 
Under 

Threshold?

“Example 1: 

A recent retiree aged 67 and 
eligible for Medicare benefits 
under Parts A, B, and D files a 
WC claim against their former 
employer for the back injury 
sustained shortly before 
retirement that requires future 
medical care. 

The claim is offered settlement for 
a total of $17,000.00. However, 
this retiree will require the use of 
an anti-inflammatory drug for the 
balance of their life…”

CMS WCMSA Reference Guide, Section 8.1, 
version 3.7 (June 6, 2022)



What About 
Claims 
Under 

Threshold?

“… The settling parties 
must consider CMS’ 
future interests even 
though the case would 
not be eligible for review. 
Failure to do so could 
leave settling parties 
subject to future 
recoveries for payments 
related to the injury up to 
the total value of the 
settlement 
($17,000.00).” 

CMS WCMSA Reference Guide, Section 8.1, 

Version 3.7 (June 6, 2022)



What About 
Claims 
Under 

Threshold?

“Example 2: 

A 47 year old steelworker breaks 
their ankle in such a manner that 
leaves the individual permanently 
disabled. As a result, the worker 
should become eligible for 
Medicare benefits in the next 30 
months based upon eligibility for 
Social Security Disability benefits. 

The steelworker is offered a total 
settlement of $225,000.00, 
inclusive of future care…”

CMS WCMSA Reference Guide, Section 8.1, 
version 3.7 (June 6, 2022)



What About 
Claims 
Under 

Threshold?

“… Again, there is a likely need 
for no less than pain 
management for this future 
beneficiary. The case would be 
ineligible for review under the 
non-CMS-beneficiary standard 
requiring a case total settlement 
to be greater than $250,000.00 
for review. 

Not establishing some plan for 
future care places settling 
parties at risk for recovery from 
care related to the WC injury up 
to the full value of the
settlement.” 

CMS WCMSA Reference Guide, Section 8.1, 
Version 3.7 (June 6, 2022)



How to Address 
MSAs in Non-

Threshold Cases

• Don’t resolve a WC claim short of review 

threshold and mistakenly think you can 
ignore the MSA issue!

• Standard MSA Allocation (based on 
medicals). 

• Non-submit MSA solutions like:
• Evidence based MSA;
• MSA Legal Opinion.

CMS Unwillingness 
to Review MSA 

≠ 

Safe Harbor to 
Ignore Federal Law



CMS 
Non-Submit 

Announcement

• On January 10, 2022, CMS 
announced that unless a 

proposed amount is submitted, 
reviewed, and approved by 

CMS prior to settlement, CMS 
cannot be certain that the 

Medicare program’s interests 
are adequately protected. 

• As such, CMS treats the use of 
non-CMS-approved products 
as a potential attempt to shift 

financial burden by improperly 
giving reasonable recognition 
to both medical expenses and 

income replacement. 



Must 
Exhaust Net 
Settlement

• As a matter of policy and 
practice, CMS will deny 

payment for medical services 
related to the WC injuries or 

illness requiring attestation of 
appropriate exhaustion equal 

to the total settlement less 
procurement costs before 
CMS will resume primary 

payment obligation for settled 
injuries or illnesses. 

• This will result in the claimant 
needing to demonstrate 

complete exhaustion of the net 
settlement amount, rather than 

a CMS-approved WCMSA 
amount. 



Best

Practices

Mandatory Insurer Reporting

• While this is a defense 
obligation solely, plaintiffs 
should know what gets 
reported;

• Consider MIR audit to 
reveal deficiencies; 

• Consider incorporating 
ORM and TPOC data points 
into release.



Best

Practices

Medicare Conditional 
Payments

• E/C should pay for all 
accepted claims (CRC);

• Plaintiff should handle all 
denied claims (BCRC);

• Be proactive, not reactive;

• Appeal when appropriate.



Best

Practices

Medicare Set-Asides/Future 
Meds

• What’s your client’s goal?

• Questions? Seek 2nd

opinion

• Consider MSA alternatives

• Address issue in all cases
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MIR Audits : How to Prepare for $1,000/Day Civil Monetary Penalties 

Executive Summary. 

For fifteen (15) years, payers have been wary of the potential $1,000/day penalty for mandatory reporting 
non-compliance on claims involving Medicare beneficiaries. Experts now expect Medicare to finalize 
civil monetary reporting penalties no later than February 2023. Insurance executives, risk managers, and 
attorneys should take steps now to audit their Mandatory Insurer Reporting (“MIR”) protocols to reveal 
weaknesses and deficiencies which can then be remedied in advance of the penalty regulations. At a 
minimum, that audit should confirm the following: 1) your organization has registered as a Responsible 
Reporting Entity (“RRE”) and submits timely reports to Medicare; 2) your organization does not send 
Medicare contradictory data; 3) the reports submitted by your organization do not exceed Medicare’s 
established error tolerance thresholds; and 4) your organization makes good faith efforts to obtain 
reporting information which meets CMS standards from every Medicare beneficiary making a claim. MIR 
audits represent a best practice that all payers should adopt. 

Introduction. 

Tick, tick, tick, tick, tick…do you hear it? Where’s that ticking noise coming from? It’s been getting a 
little louder every year for payers of claims since 2007. Have you grown immune to the ticking? Maybe 
not immune, but comfortable with it? Maybe it’s white noise to you at this point. Do you even understand 
the reason the ticking started? 

When it comes to bodily injury claims involving current Medicare beneficiaries, that ticking is the 
$1,000/day civil monetary reporting penalty. Sure, you’ve heard about it. But you don’t know of anyone 
penalized $1,000/day by Medicare. Perhaps you’ve heard that Medicare has never used the penalty 
provision. That’s true, and there’s a reason for that. However, that reason evaporates in February 2023 at 
the latest. 

With this article, you will understand the ticking. First, this article covers in detail the background of the 
Medicare program. Second, it follows the legal developments intended to preserve the Medicare program. 
Third, it describes the development of reporting provisions linked to the Medicare Secondary Payer 
(“MSP”) Act. Finally, it provides practical suggestions claims payers should implement today to prepare 
for final penalty regulations. Ultimately, this article explains why all payers should consider conducting 
an MIR audit to reveal and remedy deficiencies in its MIR protocols.  

The ticking is not indefinite. By February 2023, Medicare should implement final penalty regulations. 
Adopting detailed MIR audit best practices today will insulate you from the damage once the ticking 
stops. Payers, whether small, medium, or large, whether insured or self-insured, should consider an MIR 
audit as an MSP best practice in order to minimize exposure to Medicare. 

Background. 

On July 30, 1965, President Lyndon Johnson signed the Social Security Amendments of 1965. This law 
created the Medicare program. After more than thirty (30) years of discussion, America now had a federal 
healthcare insurance program to provide coverage for historically vulnerable citizens. 

Originally, Medicare coverage was based solely on age and consisted of two (2) parts. Those original 
parts remain the same today. Medicare Part A is hospital insurance, and Medicare Part B is medical 
insurance. Collectively, you may hear these referred to as “Original Medicare” or “Medicare Fee-for-



 
Service.” In year one (1) of the Medicare program, approximately nineteen (19) million Americans 
enrolled in either Part A or Part B coverage. A Brief History of Medicare in America (June 22, 2022). 

In 1972, the Medicare program expanded to provide insurance coverage for individuals afflicted with End 
Stage Renal Disease (“ESRD”). Id.  This expansion provided fast track Medicare coverage for those 
afflicted with kidney failure. Simultaneously, it granted enrollment to individuals with disabilities who 
received Social Security Disability Income (“SSDI”). As a result, Americans younger than age 65 could 
access Medicare coverage for the first time. This expansion allowed approximately 1.7 million Americans 
to join the Medicare program that year. Medicare Enrollment – National Trends 1966 – 2013 (June 22, 
2022). 

Since 1972, the Medicare program has expanded further, sometimes in baby steps and other times in giant 
leaps. One of the most notable expansions resulted from the Medicare Prescription Drug Improvement 
and Modernization Act of 2003 (the “MMA”). The MMA advanced the Medicare program in two (2) 
main ways.  

First, the MMA built upon The Balanced Budget Act of 1997, which introduced the world to what we 
refer to today as Medicare Part C (aka Medicare Advantage). Medicare Advantage plans offer private 
capitated health plans run by private companies approved by Medicare which stand in the shoes of 
Original Medicare. Understanding Medicare Advantage Plans (June 22, 2022). Instead of the federal 
government paying for a citizen’s health insurance directly, members of a Medicare Advantage plan work 
with a private organization who provide them health care coverage. Id.  That Medicare Advantage plan 
contracts with the federal government, and is compensated by the federal government at a capitated rate 
based on the number of plan members it covers. Id. The majority of Medicare Advantage plans cover 
everything that Original Medicare covers, but will also provide expanded coverage for certain services 
not traditionally covered by Original Medicare. Id.  

Second, the MMA introduced Medicare Part D to cover prescription medications. Like Medicare Part C, 
private organizations offer Medicare Part D plans. These plans may be stand alone Part D plans or 
imbedded within a Medicare Advantage plan. Enrollment in Medicare Part D has doubled since going live 
January 1, 2006. 10 Things to Know About Medicare Part D Coverage and Costs in 2019, Kaiser Family 
Foundation (June 22, 2022).  

Thanks in part to these developments, the Medicare program now covers the health care needs of 
approximately sixty-four (64) million Americans. In 2021, Medicare expenditures totalled $821 billion. 
Medicare Trustees Report & Trust Funds (June 22, 2022). Based on current projections, Medicare 
enrollment by 2030 is likely to approach eighty (80) million individuals. CMS National Health 
Expenditure Data (June 22, 2022). 

One can look to several factors to explain the popularity of the Medicare program. More baby boomers 
reaching Medicare enrollment by age, better science, and better diets all contribute to the geometric 
increase in Medicare beneficiaries. While these factors lead to longer lives for Medicare beneficiaries (a 
positive), it leads to longer lives for Medicare beneficiaries (a challenge). Living longer lives is a positive 
development for sure. The flip side, however, is more years lived during the golden years, years where 
Medicare pays for the majority of the medical expenses incurred during that period. Increased life 
expectancies compared to a generation ago combined with more people joining the Medicare program 
places added stress to the Medicare Trust Funds. 

Absent increased Medicare funding up front, more people relying on Medicare means faster depletion of 
the Medicare Trust Funds. In recent years, the expected insolvency date of the Medicare Trust Funds, 
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tracking by the Trustees Report, has crept closer. In the most recent report filed June 3, 2022, trustees 
expect the Medicare program to be insolvent by 2028. 2022 Annual Report of the Board of Trustees of 
the Federal Hospital Insurance and Federal Supplementary Medical Insurance Trust Funds. (June 22, 
2022). As more people gained access to Medicare, the question over time became: “How do we ensure 
the longevity of the Medicare program?” The answer, in part, was to identify situations where Medicare 
should be a secondary payer instead of a primary payer.  

Mandatory Insurer Reporting – Development of the Law. 

The year is 1980. America is in an economic recession. Unemployment is increasing, inflation rages in 
the low double digits and President Carter seeks reelection. The first baby boomers were turning thirty-
five (35) years old.  

Approximately twenty-eight (28) million Americans were Medicare enrolled in 1980. Medicare 
Enrollment – National Trends 1966 – 2013 (June 22, 2022). Government population projections at the 
time projected Medicare enrollment rates to grow rapidly as more baby boomers reached age 65. The 
federal government had thirty (30) years to implement lasting improvements to solidify the Medicare 
program for the coming wave of beneficiaries. For Congress, the legislative solution was to pass the 
Medicare Secondary Payer (MSP) Act.  

 The Medicare Secondary Payer Act (1980). 

The MSP Act is a law intended to preserve the Medicare program. It ensures that the Medicare program 
remains a payer of last resort for medical bills when another entity is responsible due to a workers’ 
compensation claim, automobile claim, or general liability claim. Simply put, if there is another entity 
that is responsible for a Medicare beneficiary’s medical bills, that entity should be the one to pay for those 
medical bills. Under those circumstances, the American taxpayer (by way of the Medicare program) 
should not be asked to pay those bills. The MSP Act extended Medicare’s status as a secondary payer 
from workers’ compensation and no-fault insurance to liability insurance. 

The MSP Act has always contained two separate and distinct repayment obligations. “Payment under this 
subchapter may not be made, except as provided in subparagraph (B), with respect to any item or service 
to the extent that payment has been made or can reasonable be expected to be made under a workmen’s 
compensation law or plan of the United States or a State or under an automobile or liability insurance 
policy or plan (including a self-insured plan) or under no fault insurance.” 42 U.S.C. § 1395y(b)(2)(A)(ii). 
Legislators thought that as more and more Medicare beneficiaries resolved certain insurance claims, 
Medicare would be reimbursed more frequently for medical expenses that were the responsibility of 
others. Over time, that would mean less leakage (or double dipping) from the Medicare Trust Funds. 
These larger balances carried over annually could help offset the projected increases in Medicare 
beneficiaries enrolling in the program once the baby boomers reached Medicare age. 

While the logic was sound, it was premised on an important assumption: that parties resolving workers’ 
compensation, automobile, and liability insurance claims would actually comply with the statute and 
affirmatively address the MSP reimbursement obligations. In fact, this was not happening. A GAO report 
dated August 2004 revealed that for every $1.00 Medicare paid out as a “conditional payment”, settling 
parties reimbursed Medicare only $0.38. United States Government Accountability Office Report to the 
Ranking Minority Member, Subcommittee on Health, Committee on Ways and Means, House of 
Representatives, Medicare Secondary Payer – Improvements Needed to Enhance Debt Recovery Process 
(June 22, 2022). Congress read that report and acted to ensure Medicare’s demise would be delayed. 

 The Medicare, Medicaid, and SCHIP Extension Act of 2007. 
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On December 29, 2007, President George W. Bush signed into law the Medicare, Medicaid, and SCHIP 
Extension Act of 2007 (the “MMSEA” a/k/a Section 111 Reporting a/k/a Mandatory Insurer Reporting or 
“MIR”). Congress expected MIR to cure, in part, a growing concern: how to ensure the MSP program 
was as efficient as possible so as to help extend the life of the Medicare Trust Funds. Officials expected 
MIR to provide Medicare visibility to which Medicare beneficiaries were resolving insurance claims, and 
thus allow Medicare to seek more in terms of conditional payments from responsible parties. 

On its face, MIR is simple: it requires certain entities resolving certain types of insurance claims with 
Medicare beneficiaries to report certain information to Medicare. Specifically, MIR requires entities 
defined as Responsible Reporting Entities (“RREs”) who resolve workers’ compensation, automobile, 
liability insurance (including self-insurance), or no-fault insurance claims with a Medicare beneficiary to 
report certain data to Medicare at certain times. Those reports may take one of two forms: ongoing 
responsibility for medicals (“ORM”) or a total payment obligation to the claimant (“TPOC”). MIR places 
the onus on the RRE to report to Medicare when appropriate. 

To do so, RREs needed to figure out which claimants were Medicare enrolled. RREs also needed to 
understand precisely when those reports needed to be submitted to Medicare. Finally, the RRE needed to 
develop the means to submit these reports electronically (the only means acceptable to Medicare). A 
simple law quickly morphed into a complicated mess for the insurance industry. 

That complicated mess becomes more acute when you understand the stakes. MIR as originally enacted 
carried with it a mandatory non-compliance penalty of $1,000/day per Medicare beneficiary (as adjusted 
annually under 45 C.F.R. § 102). 42 U.S.C. § 1395y(b)(8)(E)(1). From the start, this penalty provision 
alerted the insurance industry to the seriousness of this law. While affected organizations began to plan 
how to comply, others lobbied Congress for a more sensible solution. 

 The Strengthening Medicare and Repaying Taxpayers (SMART) Act of 2012. 

That sensible solution was the SMART Act. Among other MSP enhancements (which are outside the 
scope of this article), the SMART Act amended MIR in 2013 to soften those $1,000/day penalties. What 
was once a mandatory $1,000/day penalty morphed into a discretionary penalty of up to $1,000/day by 
replacing the word ‘shall’ in the statute with the word ‘may’. Id. Industry concerns eased, but were not 
cured.  

In light of that statutory amendment, the question next posed to Medicare officials has been “When do 
you believe you have the discretion to impose MIR penalties?” In the twelve (12) plus years MIR has 
been on the books, Medicare (to the author’s knowledge) has not imposed MIR penalties on a non-
compliant RRE even once. While the MMSEA as amended by the SMART Act empowered Medicare to 
penalize up to $1,000/day for MIR non-compliance, no one knew the criteria Medicare would apply or 
even if Medicare had the desire to penalize. Absent enforcement, statutory obligations may not be as 
concerning to some. It’s not as if Medicare raced to implement MIR regulations when MIR became law. 

 The Provide Accurate Information Directly (PAID) Act of 2020. 

The next important MIR development arrived with the Provide Accurate Information Directly (PAID) Act 
of 2020. Signed into law December 11, 2020, the Centers for Medicare & Medicaid Services (CMS) 
implemented the PAID Act effective December 11, 2021. The PAID Act obligates CMS to provide 
enhanced information about individuals queried as part of the MIR process. 42 U.S.C. § 
1395y(b)(8)(G)(ii). In addition to providing information about an individual's enrollment status specific to 
Medicare Parts A/B, it also provides results specific to that individual's enrollment status to Medicare Part 
C and Medicare Part D for the previous three years from the date of the query. Id. 



 
With enactment of the PAID Act, the MSP conditional payment circle is now complete. Based on the 
current statutory construct, Medicare now provides information to payers about who receives Medicare 
Parts A, B, C, and D. Medicare provides payers information about which plans are providing the 
Medicare Part C and D coverage. Medicare has established electronic means to verify, resolve, and satisfy 
any outstanding conditional payment obligations. The congressional vision from 1980 to solidify the 
longevity of the Medicare program was finally a reality forty-one (41) years later.  

The problem, however, is that the conditional payment circle was completed too late. Relying on the 
settlement community’s sense of duty and proactive compliance with the MSP conditional payment 
provisions alone could not be the Medicare program’s panacea at this point. Medicare allowed the 
industry to self-police for forty (40) years. This alone may have been sufficient if the industry were better 
about proactively addressing conditional payment obligations as standard operating procedure when 
resolving certain insurance claims. Since it is not and since some members of the industry requested 
clarification as to when Medicare might have the discretion to impose the $1,000/day penalty for non-
compliant MIR reporting, Medicare granted their wish in 2020. 

Medicare Proposes a Penalty Regulation. 

On February 18, 2020, Medicare published a proposed regulation addressing MIR civil monetary 
penalties. Medicare Program : Medicare Secondary Payer and Certain Civil Money Penalties (June 22, 
2022). The proposed regulation revealed three (3) situations where Medicare intends to penalize the non-
compliant actor: 1) the entity has failed to register as an RRE and/or does not submit any MIR reports 
within the required timeframe; 2) the RRE reports contradictory data to what it previously reported when 
Medicare pursues recovery from that RRE; or 3) the RRE reports exceed Medicare’s error tolerance 
levels. Id. Let’s address these each in turn. 

1) The entity has failed to register as an RRE and/or does not submit any MIR reports within the 
required timeframe.  
 

This is the most basic of the basic and the most non-compliant of the non-compliant. This addresses 
situations where an organization who meets the definition of ‘RRE’ is not submitting any MIR reports 
within the prescribed timeframe set forth by Medicare or (worse) has not even registered with Medicare 
as an RRE for MIR purposes.  

On its face, this feels like the worst possible position for an organization to find itself in 2022. Almost 
fifteen (15) years have past since the law was enacted. Countless articles, blog posts, emails, and 
continuing education sessions have stressed the importance of registering as an RRE and starting to report 
properly for MIR purposes. After all of that, and with ample warning of what’s coming, we believe 
Medicare may punish organizations in this group to the fullest extent possible: the full $1,000/day per 
Medicare beneficiary (as adjusted annually under 45 C.F.R. § 102). 

Some quick math reveals what that could look like: $365,000/year per Medicare beneficiary (subject to 
adjustments under 45 C.F.R. § 102). For the entity that fails to register as an RRE and report compliantly 
to Medicare, that’s the annual penalty it faces in the event it resolves a claim involving a Medicare 
beneficiary and is not MIR compliant on just that single claim. To say that this proposed regulation has 
the potential to drive some penalized entities into bankruptcy is not hyperbole. 

2) The RRE reports contradictory data to what it previously reported when Medicare pursues 
recovery from that RRE. 

https://www.regulations.gov/document/CMS-2013-0266-0037/
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The second penalty scenario envisions an organization trying to do the right thing, but provides Medicare 
with inconsistent data. For example, assume the RRE originally reported a date of loss of January 24, 
2017 in its TPOC report. However, when Medicare seeks recovery of conditional payments made, the 
RRE asserts the real date of loss was October 13, 2018. This information, relayed to Medicare in this 
inconsistent fashion, would trigger the penalty provisions under the proposed regulation.  

Another example could be tied to ICD-10 coding. Perhaps in its ORM report, the RRE reported five (5) 
different ICD-10 codes. Later, when Medicare issues a conditional payment notice (CPN) asserting 
recovery for claims related to those 5 codes, the RRE challenges Medicare’s recovery. The basis for the 
challenge is that, in fact, there was only one (1) ICD-10 code related to the compensable claim. Thus, any 
charges related to the four (4) other ICD-10 codes should be eliminated from the CPN as Medicare would 
not have a right of recovery for those. Again, inconsistent data such as this would trigger the penalty 
provisions, allowing Medicare to penalize that RRE up to $1,000/day on that one claim. 

3) The RRE reports exceed Medicare’s error tolerance levels. 
 

The third penalty scenario also envisions an organization trying to do the right thing, but providing 
Medicare with sub-standard data. Instead of the data supplied at conditional payment recovery being 
inconsistent with what was previously provided via MIR, this scenario envisions data in the actual ORM 
or TPOC reports being ‘dirty’. According to the proposed regulation, Medicare would have the discretion 
to penalize up to $1,000/day “If a  … [non-group health plan] NGHP entity has reported, and exceeds any 
error tolerance(s) threshold established by the Secretary in any 4 out of 8 consecutive reporting periods. 
We propose that the initial and maximum error tolerance threshold would be 20 percent (representing 
errors that prevent 20 percent or more of the beneficiary records from being processed) …” Id.  

To better understand this final scenario, here are the examples Medicare provided within the proposed 
regulation: 

“The following examples demonstrate how the concept of exceeding error tolerances in “any 4 out of 8 
consecutive reporting periods” would work: 

Example 1: The RRE, ABC Insurer, submitted a file for each quarter in Year 1 of its required 
submissions. For Year 1, quarters 1 and 2, ABC Insurer submitted files where the file submissions 
entirely failed processing (100 percent error rate), and thus the quarterly submissions exceeded the error 
rate tolerance. In quarter 3 of Year 1, ABC Insurer submitted a file with no serious errors that prevented 
the files from being processed. However, severe file errors again occurred in quarter 4 and 25 percent of 
its records failed. These errors were corrected by the RRE for the first quarter of Year 2. ABC Insurer 
continued to submit error-free files for quarter 2 and quarter 3 of Year 2. However, in quarter 4 of Year 2, 
50 percent of the submitted records failed. CMS would impose a CMP because the error tolerances 
exceeded four out of the eight quarterly reporting periods as of quarter 4 of Year 2. 

Example 2: In the first two quarters of Year 1, Acme Insurance submitted files with errors that prevented 
30 percent of the records from processing (exceeding error tolerances for quarter 1 and quarter 2). The file 
submissions for the last two quarters of Year 1 and quarters 1 through 3 of Year 2 did not have any 
significant errors and did not exceed tolerances. However, quarter 4 of Year 2 saw a recurrence of serious 
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errors and Acme Insurance again exceeded the error tolerance with 25 percent of its records failing to 
process. Quarters 1 and 2 of Year 3 did not exceed tolerances, but the third and fourth quarters of Year 3 
again saw Acme Insurance exceed the error tolerance with 30 percent and 20 percent of its records failing 
to process, respectively. CMS would not impose a CMP as in no continuous eight reporting periods did 
Acme Insurance exceed error tolerance four or more times.” Id. 

Medicare afforded the industry the opportunity to comment upon the proposed MIR regulation. Members 
of the industry submitted forty-seven comments, including this author (June 21, 2022). The commentary 
window closed more than two (2) years ago, and Medicare has been plotting its next step since. 

Experts now expect Medicare to publish a final regulation no later than February 18, 2023. Federal 
Register Unified Agenda Spring 2022, Medicare Secondary Payer and Certain Civil Money Penalties 
(June 22, 2022). This estimate is based on Section 902 of the MMA, which established a general three (3) 
window within which Medicare must publish a final regulation after it has published a proposed 
regulation. Medicare Program; Timeline for Publication of Medicare Final Regulations After Proposed or 
Interim Final Regulations (June 22, 2022). Medicare officials interpret section 902 of the MMA as 
rendering ineffective most Medicare proposed regulations that have not been finalized within three (3) 
years of the proposed regulation publication dates. Id. Given these restrictions, you must expect to see the 
MIR civil monetary penalty regulations by February 2023. 

How to Prepare for the Penalty Regulation – MIR Audit Best Practices. 

The proposed MIR civil monetary penalty regulation was not all doom and gloom though. Importantly, 
Medicare went one step further, identifying those situations where it would not penalize an RRE under 
this penalty regulation. Medicare Program : Medicare Secondary Payer and Certain Civil Money Penalties 
(June 22, 2022). Medicare advised as follows: “We would not impose a CMP in the following situations, 
where all of the applicable conditions are met: 

• If a RRE reports any GHP beneficiary record that is reported on a quarterly submission 
timeframe within the required timeframe (not to exceed 1 year after the GHP effective 
date), or any NGHP beneficiary record that is submitted within the required timeframe 
(not to exceed 1 year after the TPOC date). 

• If an RRE complies with any TPOC reporting thresholds or any other reporting 
exclusions published in CMS's MMSEA Section 111 User Guides or otherwise granted 
by CMS. Note that these thresholds are not defined in the regulatory text as TPOC 
reporting thresholds are currently subject to change on an annual basis per 42 U.S.C. 
1395(y)(b)(9)(i). CMS also elects to impose operational thresholds for reporting, such as 
the current $5,000 threshold for Health Reimbursement Arrangements. 

• If a GHP entity or NGHP entity does not exceed any error tolerance(s) in any four out of 
eight consecutive reporting periods. 

• If an NGHP entity fails to report required information because the NGHP entity was 
unable to obtain information necessary for reporting from the reportable individual, 
including an individual's last name, first name, date of birth, gender, MBI, or SSN (or the 
last 5 digits of the SSN), and the responsible applicable plan has made and maintained 
records of its good faith effort to obtain this information by taking all of the following 
steps: 
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++ The NGHP has communicated the need for this information to the individual 
and his or her attorney or other representative and requested the information from 
the individual and his or her attorney or other representative at least twice by 
mail and at least once by phone or other means of contact such as electronic mail 
in the absence of a response to the mailings. 

++ The NGHP certifies that it has not received a response in writing, or has 
received a response in writing that the individual will not provide his or her MBI 
or SSN (or last 5 digits of his or her SSN). 

++ The NGHP has documented its records to reflect its efforts to obtain the MBI 
or SSN (or the last 5 digits of the SSN) and the reason for the failure to collect 
this information.” Id. 

Based on these provisions, here are some MIR best practices RREs should implement immediately to 
avoid penalties under the proposed regulation: 

 

1) Register as an RRE and submit timely reports. 
2) Do not send Medicare contradictory data. 
3) Do not exceed Medicare’s established error tolerance thresholds. 
4) Make good faith efforts to obtain reporting information which meets CMS standards. When you 

cannot obtain the data required to make a complaint report, follow the steps to document those 
good faith efforts. 

 

This is much easier said than done. When Medicare published the proposed regulation, it counted NGHP 
RREs as 19,816. Id. That figure seems low to most in the industry. Your first task is to determine if your 
organization has registered as an RRE. Once you know the answer to that, your next step could be 1 of 2 
things.  

If your organization has not registered as an RRE, do so immediately if you resolve claims involving 
Medicare beneficiaries. Consult the Mandatory Insurer Reporting page of the Medicare website to learn 
how to register. CMS Mandatory Insurer Reporting (NGHP) (June 22, 2022). You may wish to have an 
agent serve in your capacity as the Medicare site can be confusing. 

If your organization has registered as an RRE, find out when your reporting window falls. Each RRE is 
assigned a seven day period every quarter within which all reports (ORM and TPOC) must be submitted. 
Queries may be conducted as frequently as once a month, and would not fall within your assigned seven 
day reporting window. 

Best practice tips #2 and #3 both fall under the category of “Clean, Proper Data”. Simply sending 
Medicare data to fill the required fields has never been enough. Now, that practice will officially be 
deemed non-compliant and punishable by up to a $1,000/day per claimant penalty. 

The data you send to Medicare should be accurate. To be accurate, you should ensure that each claim lists 
the appropriate date of loss, date of settlement, proper ICD-10 codes, and all other data points Medicare 
requests on an ORM or TPOC report. Audits conducted by our firm to date reveal the following to be the 
fields containing the most consistent errors:   

https://www.regulations.gov/document/CMS-2013-0266-0037
https://www.regulations.gov/document/CMS-2013-0266-0037/
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Mandatory-Insurer-Reporting-For-Non-Group-Health-Plans/Overview


 
1) ORM acceptance and termination dates;  
2) Appropriate and correct ICD-10s related to claim; 
3) Accurate and consistent TPOC date; and  
4) Accurate and consistent settlement amounts. 

 

Guessing and guessing wrong on these fields and any others out of the 150+ potential fields will now be 
punishable. Under reporting (leaving fields empty) and over reporting (providing data that might not 
actually be accurate/related to the compensable claim) will now be punishable. Adopting MIR best 
practices and validating those best practices through a stringent MIR Audit will be your best defense. 

Conclusion. 

Time is almost up. After more than a decade of warnings from Medicare about $1,000/day penalties, we 
are on the cusp of having a final regulation in place authorizing Medicare to punish non-compliant MIR 
RREs. It’s critical that your organization is ready when Medicare promulgates those final regulations. 
Again, industry experts expect to see those promulgated no later than February 2023. Tick, tick, tick. 

Conducting an MIR audit of your current MIR process is your best defense against the civil monetary 
penalty regulations. The MIR audit will reveal what is good and what is bad about your current process. 
The MIR audit will spotlight areas requiring your attention in advance of the final regulations. Addressed 
immediately, the MIR audit buys you the time and peace of mind necessary to move into the post-
regulatory world of civil monetary penalties with confidence. You are in complete control over how the 
penalty regulations affect your organization. Will you be proactive and use the audit to move outside the 
blast radius? Will you be reactive and hope your organization operates outside the blast radius? The 
choice is yours. 



 

How the MSP Act Affects Individuals Not Yet Enrolled in Medicare 

“These thresholds are created based on CMS’ workload, and are not intended to indicate that 
claimants may settle below the threshold with impunity. Claimants must still consider Medicare’s 

interests in all WC cases and ensure that Medicare pays secondary to WC in such cases.” 

CMS Workers’ Compensation Medicare Set-Aside Arrangement (WCMSA) Reference Guide,  
Version 3.7, June 6, 2022. 

 

At this point, you are aware of the additional obligations facing parties resolving claims involving 
Medicare beneficiaries. Under the Medicare Secondary Payer (“MSP”) Act, certain reimbursement 
obligations must be satisfied to prevent the federal government from collecting additional dollars 
subsequent to the resolution of the Workers’ Compensation (“WC”) claim.  42 U.S.C. § 1395y(b)(2). 
Under the Medicare, Medicaid, & SCHIP Extension Act of 2007 (“MMSEA Section 111” or “MIR”), certain 
data must be reported to Medicare under certain circumstances to satisfy a statutory reporting 
obligation. 42 U.S.C. § 1395y(b)(8). The MSP Act obligates parties to reimburse Medicare for any 
conditional payments made from date of loss to date of settlement/judgment/award as well as identify 
situations where a primary plan/payer is “prepaying” for a claimant’s future injury-related care which 
would otherwise be covered by Medicare. 42 U.S.C. § 1395y(b)(2)(B)(ii). 

What remains a mystery to most, however, is how the MSP Act affects parties resolving claims 
involving individuals who are not yet enrolled in Medicare. While there is no obligation to report 
information under MMSEA Section 111 or resolve conditional payments for past medicals under such 
situations, the statute provides a broad prohibition on its ability to pay for a Medicare beneficiary’s 
medicals when payment for those same medical expenses has already been made by an employer or 
WC insurance carrier. 42 U.S.C. § 1395y(b)(2)(A)(ii). Thus, you should identify whether any part of the 
settlement proceeds are being paid to compensate the claimant for future medicals which could be paid 
by Medicare at some point in the future. 

With respect to future medicals, the MSP Act applies to beneficiaries and non-beneficiaries 
alike. The MSP Act provides the following: “Payment … may not be made, except as provided in 
paragraph B, with respect to any item or service to the extent that … payment has been made … under a 
workers’ compensation law or plan …”  42 U.S.C. § 1395y(b)(2)(A)(ii). The only exception to this broad 
statutory prohibition is known as a conditional payment, discussed in paragraph B of the MSP Act. 
Medicare may make a conditional payment on behalf of its beneficiary when an entity has not yet 
accepted responsibility to make payment. 42 U.S.C. § 1395y(b)(2)(B)(i). Medicare pays on the condition 
that it will be reimbursed when an entity accepts responsibility for that payment and that responsibility 
is evidenced in a judgment, a compromise for release or other means. 42 U.S.C. § 1395y(b)(2)(B)(ii). 

 
So, according to the MSP Act itself, Medicare won’t pay when payment has already been made 

by an employer or WC insurance carrier. The trick about Medicare paying a bill, though, is that the 
person asking Medicare to pay that bill must be enrolled in the Medicare program in order for Medicare 
to pay. Why would Medicare pay otherwise? Parties construing the MSP Act strictly will say this is the 
reason why the statute only applies to Medicare beneficiaries, and can be ignored in all other 



 
circumstances. Others understand there are situations where the MSP Act certainly applies to 
individuals not yet enrolled in the Medicare program, but who could be enrolled sometime in the future.  

Let’s look at an example. A 45 year old female (Mrs. Smith) is injured in an auto accident 
sustained while in the scope of her employment. She sustains a broken femur and head trauma. Mrs. 
Smith is not a Medicare beneficiary as of the date of the accident and is not a Medicare beneficiary 
when she agrees to settle her claim with her employer, who accepted her claim from the outset. In fact, 
Mrs. Smith has not even applied for Social Security Disability Income (“SSDI”) benefits. The parties agree 
to resolve the claim for $100,000. They identify $16,234 of the $100,000 as being paid to compensate 
Mrs. Smith for her future medical expenses which would otherwise be covered by Medicare that are 
related to the compensable claim (as opposed to indemnity/wage loss or past medical expenses). So 
there are $16,234 being paid to Mrs. Smith for her future medicals which Medicare would otherwise 
cover. So what? 

Some readers might say there is no future medical obligation here since the settlement involves 
an individual not yet enrolled in Medicare and the gross award does not exceed $250,000. In other 
words, Mrs. Smith does not have a “reasonable expectation” of Medicare enrollment within thirty (30) 
months of settlement. For years, that has been the benchmark when resolving a WC claim involving 
similarly situated individuals. Parties have seen the WCMSA workload review thresholds issued by CMS 
and concluded that when a fact pattern fails to meet that threshold, then there are no additional 
obligations facing the parties with respect to future medicals. That’s a dangerous interpretation of the 
statute when the federal administrative agency charged with enforcing the statute is aggressively 
seeking additional avenues of income in order to provide benefit payments to a group of beneficiaries 
growing larger every year. 

While CMS does provide workload review thresholds to help manage its review caseload, those 
thresholds do not represent safe harbors. CMS plainly states that in Section 8.1 of its WCMSA Reference 
Guide. In fact, Medicare says, “These thresholds are created based on CMS’ workload, and are not 
intended to indicate that claimants may settle below the threshold with impunity. Claimants must still 
consider Medicare’s interests in all WC cases and ensure that Medicare pays secondary to WC in such 
cases.” CMS Workers’ Compensation Medicare Set-Aside Arrangement (WCMSA) Reference Guide, 
Version 3.7, June 6, 2022.  

Besides, while CMS only reviews certain WCMSA proposals, the statute remains unchanged and 
applies to all WC claims. The statute itself provides no such safe harbor for parties resolving a WC claim 
involving a claimant like Mrs. Smith. The law still obligates parties to determine if an employer or WC 
insurance carrier is “prepaying” Mrs. Smith’s future medicals within the award. 42 U.S.C. § 
1395y(b)(2)(A)(ii). The fact that CMS does not review those types of fact patterns does not negate or 
even alter the present statutory obligation in the slightest.  

According to the MSP Act, Medicare won’t pay when payment has been made by a WC policy or 
plan. Id.  The prohibition is absolute, but for that one exception called a conditional payment. 42 U.S.C. § 
1395y(b)(2)(B)(i). When Medicare does make that payment, then the entity responsible for that specific 
item or service must repay Medicare for conditional payments made. 42 U.S.C. § 1395y(b)(2)(B)(ii). 

Returning to our fact pattern, Medicare will not be asked to pay a bill today for Mrs. Smith since 
Mrs. Smith is not Medicare enrolled. And Medicare will not be asked to pay a bill next month. Those bills 



 
should be paid by other means. Mrs. Smith should be using her $16,234 to pay for future injury-related 
care which would otherwise be covered by Medicare. Mrs. Smith will (presumably) enroll in the 
Medicare program at some point in time in the future. What if, once enrolled, Mrs. Smith has not yet 
spent all of the $16,234 on future injury-related care otherwise covered by Medicare which the WC plan 
identified to prepay her future medicals?  

Let’s assume that $3,000 remains as the balance on the day she is enrolled in Medicare. Since 
she received that $3,000 from the WC insurance plan to pay for her future injury-related care otherwise 
covered by Medicare, Mrs. Smith should not bill Medicare for her future injury-related care until that 
care totals $3,001. At that point, she would no longer have dollars from her settlement proceeds pre-
paying her future medicals. She could then bill Medicare comfortable in the knowledge that Medicare 
will pay those bills on her behalf going forward. While Mrs. Smith was not Medicare enrolled as of the 
date of settlement, the MSP Act does apply in that she received a certain amount of settlement 
proceeds ($16,234 in this case) to pay for her future injury-related care otherwise covered by Medicare. 
When she hit Medicare enrollment, $3,000 remained from the $16,234. Therefore, she should spend 
down that $3,000 before billing Medicare. In so doing, Mrs. Smith and her employer are complying with 
the MSP Act. 

While many in the past have tried to couch this future medical discussion as one asking whether 
the federal government requires Medicare Set-Asides (“MSAs”), the future medical obligation under the 
MSP Act really is more one that is an accounting obligation. Neither the MSP Act itself nor any regulation 
supporting the MSP Act even mentions the term “Medicare Set-Aside” or “MSA”, let alone requiring 
parties to establish an MSA as part of any settlement, even in the WC context. Somehow, the settlement 
community has been led astray by assumed MSA “requirements” over the years, whether those 
assumptions were well-intended or merely driven by third party economic motives.  

It’s time to refocus on what the MSP Act actually says. There are potential ramifications in billing 
Medicare for the same medical items, services and expenses that were prepaid as part of the settlement 
award, even when the claimant is not Medicare enrolled as of the date of settlement. Making 
assumptions simply because it was said at some continuing education event by a vendor simply doesn’t 
cut it. Instead, make sure your MSP compliance protocols contain both a medical and a legal basis. 
Identifying proceeds which prepay a claimant’s future medicals, advising the claimant to spend down 
those proceeds before Medicare gets billed and providing the accounting safety net to ensure the 
dollars are spent down properly are future medical best practices in 2022 if we are serious about 
protecting ourselves from the federal government. Besides, why would we take that risk in the first 
place? 
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BOARD JURISDICTION OVER NURSE 
CASE MANAGERS AND OTHER 
ISSUES ARISING WITH NCMs 

1. What is a Nurse Case Manager? 

2. What is the Board's jurisdiction over NCMs? 

a. Nurse Case Manager Guidelines 

b. CMSA Standards of Practice for Case Management 

c. CCMC Code of Professional Conduct for Case Managers 

3. Issues that Arise with NCMs 

a. Can the Board sanction a NCM? 

1. Bad Faith Statute 

11. 631 I.A. C. 1-1-7 Defendants 

111. Other jurisdictions 

b. Remedies against a NCM 

1. Is there a duty that gives rise to a third party action? 

ii. CCMC complaint 

c. Discovery 

1. What is discoverable? 

1. Attorney work product? 

2. Attorney Client privilege? 
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GUIDANCE REGARDING THE ROLE OF THE NURSE CASE MANAGER IN THE 
INDIANA WORKER'S COMPENSATION ARENA 

Ideally, a nurse case manager (NCM) is a liaison among the medical provider, the 
employer and the injured worker. While not an indispensable player in the Indiana 
worker's compensation process or specifically governed by the Worker's Compensation 
Act, the nurse case manager can play an integral role in the coordination of medical 
treatment and the stay-at-work/ return-to-work process. 

A NCM may provide information that speeds up the process of returning the injured 
worker to work as well as their recovery from the workplace injury. An example would be 
providing details about the workstation that may not otherwise be available to the 
medical provider when evaluating work restrictions or a timely return to work. 

Likewise, the NCM may know specifics about the worker's treatment plan that would be 
useful to the employer in finding suitable work within the employee's medical 
restrictions. The NCM can also explain the treatment plan to the worker if there are 
questions about the medical terminology used. 

The NCM can ensure the claim's adjuster is aware of the injured worker's medical needs, 
so they can assist in expediting access to prescriptions, DME, medical tests, therapies, 

· etc., as ordered by the treating physician. 

The NCM's role in worker's compensation in the State of Indiana includes, among other 
things, providing information and communication among the parties and medical 
providers, scheduling appointments, helping to facilitate care recommended by the 
treating physician and reporting back to the employer and/or carrier. Any written notes 
or report prepared by a NCM and provided to the employer, adjuster or medical 
provider should also be made available to the injured worker upon request or shall be 
provided upon Board order. This does not include billing reports. 

The NCM's communication with the injured worker should be limited to details of the 
workplace, the relevant injury, medical treatment and pertinent history. 

It is not the role of the NCM to determine compensability, make decisions regarding the 
administration of workers compensation benefits, deliver or direct treatment, or provide 
medical opinions to either the injured worker or the medical provider regarding the 

worker's appropriate course of medical care. However, this is not to say the NCM is 
precluded from making inquiries as to the treatment/ medication options available to 
the worker from the medical provider. 
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The NCM must inform the employee that they may require that the NCM not be present 
during a medical examination. If the NCM meets with the physician before or at the 
conclusion of a medical appointment, the injured worker must be invited to participate 
as well. 

All NCMs working in the field of worker's compensation in Indiana must hold a 
professional degree as well as credentials through an approved certification 
organization, or be actively working toward credentials. Examples are a Certified Case 
Manager (CCM) certification through the Case Management Certification Commission 
(CMCC). URAC recognizes 9 different case management certifications. The Board will 
also accept these. 

Any NCM who is not yet certified must work under the supervision of one who is. All 
NCMs must follow the Standards of Practice for Case Managers put forth by the Case 
Management Society of America (CMSA) as well as the CMCC's Code of Conduct. 

It must always be remembered that Indiana law places the responsibility for directing 
the medical care of a person injured in the course and scope of their employment solely 

on the authorized treating physician and the Board. IC 22-3-3-4. For further guidance, 
see IC 22-3-3-6. 
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II. Definition of Case Management 
The basic concept of case management involves the timely coordination of 
quality services to address a client's specific needs cost-effectively and safely 
to promote optimal outcomes. This can occur in a single health care setting 
or during the client's transitions of care throughout the care continuum. In 
addition, the professional case manager serves as an essential facilitator among 
the client, family or caregiver, the interprofessional health care team, the payer, 
and the community. The definition has evolved since first drafted in 1993. More 
information can be found in the Reference section of this document. 

In 2016, the CMSA Board of Directors included client safety in the updated 
definition, and this definition is still relevant: 

"Case Management is a collaborative process of assessment, planning, 
facilitation, care coordination, evaluation, and advocacy for options and services 
to meet an individual's and family's comprehensive health needs through 
communication and available resources to promote patient safety, quality of 
care, and cost-effective outcomes." 

Explaining case management to clients and the public can sometimes be 
challenging. The following is a definition that can be used for clients and the 
public: 

"Case managers are healthcare professionals who serve as patient advocates to 
support, guide and coordinate care for patients, families, and caregivers as they 
navigate their health and wellness journeys." 

PAGE 12 
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FIGURE 1: The 
Continuum uf Hedlth 

Care and Professional 
Case Management 

PAGE 17 
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Dual Relationships: Occur when a case manager has multiple relationships 
with a client, whether professional, social, or business. It is understood across 
interprofessional codes of ethics that dual relationships can and will occur; at 
times they are unavoidable. The onus is always on involved professionals to 
act in accordance with state laws and professional codes for their discipline, as 
well as organizational policies. It might be acceptable for the case manager to 
maintain the assignment, but a contract and/or plan should be put in place to 
ensure appropriate professional boundaries are maintained. 
Examples: 

• An individual is employed as the only case manager for a small 
rural community hospital within the county where he also 
resides. The case manager must regularly engage with clients 
who are neighbors, friends, and family members. 

• The case manager starts a business focused on professional 
mentoring, offering discounts to all colleagues who contract 
with her, for at least six months. 

• The case manager at a managed care organization is assigned a 
new client; she identifies the client as her son's best friend. 

• The case manager has multiple part-time roles: one for a 
hospital, the other for an agency offering palliative care at 
home. The case manager receives an annual incentive bonus 
for increased referrals to the program. Hospital staff are 
informed that all patients referred to the palliative care 
program will be prioritized . 

Evidence-Based Criteria: Guidelines for clinical practice that incorporate 
current and validated research findings. 

Family: Family members and those individuals designated by the client as the 
client's support system. Family members are not limited to blood relatives; 
they constitute any person the client wishes to designate as family or support 
system. 

Family Caregiver (informal): any relative, partner, friend or neighbor who has a 
significant personal relationship with, and provides a broad range of assistance 
for, an older person or an adult with a chronic or disabling condition. These 
individuals may be primary or secondary caregivers and live with, or separately 
from, the person receiving care. 

Formal Caregiver: a provider associated with a formal service system, whether 
a paid worker or a volunteer. 

PAGE 49 
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CC/v1C® 
Commission for Case Manager Certification 

The CCMC Dashboard is best viewed in current versions of Google Chrome and Mozilla Firefox internet 
browsers. Internet Explorer has known incompatibilities with the functionality of the site. Please log in 

with current versions of Google Chrome or Mozilla Fi refox for the best experience. 
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CCMC RULES OF CONDUCT 
Violation of any of these rules may result in disciplinary 
action by the Commission up to and including revocation 
of the individual's cert ification . 

RULc- 1: 
A Board-Certified Case Manager (CCM) wi ll not 

intentionally falsify an application or other documents. 

PULE 2: 
A Board-Certified Case Manager (CCM) wi ll not be 
convicted of a felony. 

RULE 3. 
A Board-Certified Case Manager (CCM) will not v io late the 
code of ethics governing the profession upon which the 
individual's eligibility for the CCM designation is based. 

~ULE 4: 
A Board-Certified Case Manager (CCM) wil l not lose the 
primary professional credential upon which eligibility for 
the CCM designation is based . 

RULE 5: 
A Board-Certified Case Manager (CCM) wil l not violate or 
breach the Standards for Professional Conduct 

RULE 6· 
A Board-Certified Case Manager (CCM) will not violate 
the rules and regulations governing the taking of the 
certification examination and maintenance of CCM 
Certification. 

SCOPE OF PRACTICE 
FOR CASE MANAGERS 
Case management is a professional , co llaborative and 
inter-disciplina ry practice. Board certification indicates that 
the professional case manager possesses the education, 
skills, mora l character, and experience required to render 
appropriate services based on sound principles of practice. 

Board-Certified Case Managers (CCMs) will practice only 
within the boundaries of their ro le or competence, based 
on their education, ski ll s, and appropriate professional 
experience. They wi ll not misrepresent their ro le or 
competence to clients. They wi ll not represent the 
possession of the CCM credential to imply a depth of 
knowledge, skills, and professional capabilities greater than 
those demonstrated by achievement of certification. 

I. UNDERLYING VALUES 
» Board-Certified Case Managers (CCMs) be lieve that 

case management is a means for improving client 
health, wellness and autonomy through advocacy, 

communication, education, identification of service 
resources, and service facilitation. 

» Board-Certified Case Managers (CCMs) recognize the 
dignity, worth and rights of all people. 

» Boa rd-Certified Case Managers (CCMs) understand 
and commit to quality outcomes for clients , 
appropriate use of resources, and the empowerment 
of clients in a manner that is supportive and objective. 

» Board-Certified Case Managers (CCMs) embrace 

the underlying premise that when the individual(s) 
reaches the optimum leve l of wellness and functional 
capabi lit y, everyone benefits: the individual(s) served, 
their support systems, the health care delivery 
systems and the various reimbursement systems. 

» Board-Certified Case Managers (CCMs) understand 
that case management is guided by the ethical 
principles of autonomy, beneficence, nonmaleficence, 
justice, and fidelity. 

II. DEFINITION OF CASE MANAGEMENT 
The practice of case management is a professional and 
co llaborative process that assesses, plans, implements, 
coordinates , monitors. and evaluates the options and 
services required to meet an individual 's health needs. It 
uses communication and available resources to promote 
health, quality, and cost-effective outcomes in support 
of the "Trip le Aim, " of improving the experience of care, 
improving the health of populations, and reducing per 
capita costs of hea lth care. 

Ill. ETHICAL ISSUES 
Because case management exists in an environment that 
may look to it to solve or resolve various problems in the 
health care delivery and payor systems, case managers 

may often confront ethical di lemmas. Case managers must 
abide by the Code as wel l as by the professional code of 
ethics for their specific professional discipline for guidance 
and support in the resolution of these conflicts . 

3 Code of Professional Conduct fo r Case Managers 
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S 14 - CLIENT PROTECTED HEAL TH 
INFOR TION 
As required by law, Board-Certified Case Managers (CCMs) 
wi ll hold as confidential the client 's protected health 
information, including data used for train ing, research, 
publication, and/or marketing unless a lawful, written 
release regarding this use is obtained from the client/legal 
representative. 

S 1.> - RECORDS 
Board-Certified Case Managers (CCMs) w ill maintain client 

records, whether written, taped, computerized, or stored 
in any other medium, in a manner designed to ensure 
confidentiality. 

LEC RONIC MEO A 
Board-Certified Case Managers (CCMs) will be 
knowledgeable about, and comply with, the legal 
requ irements for privacy, confidentia lity and security of 
the transmission and use of electronic hea lth information. 
Board-Certified Case Managers (CCMs) wi ll be accurate, 
honest, and unbiased in reporting the results of their 
professional activities to appropriate third parties. 

S 17 - RECORDS: MAINTENANCE/STORAGE 
AND DIS'>OSAL 
Board-Certified Case Mcinagers (CCMs) wil l main tain the 
security of records necessary for rendering professional 
services to their clients and as required by applicable 
laws. regulations, or agency/institution procedures, 
( including but not limited to secured or locked files, data 
encryption, etc.). Subsequent to file closure, records will 
be maintained for the number of years consistent with 
jurisdictional requirements or for a longer period during 
which maintenance of such records is necessary or helpful 
to provide reasonably anticipated future services to the 
client. After that time, records wi ll be destroyed in a 
manner assuring preservation of confidentia lity, such as by 
shredding or other appropriate means of destruction. 

SECTION 5: PROFESSIONAL RELATIONSHIPS 
S 18 - TESTIMO Y 
Board-Certified Case Managers (CCMs), when providing 
testimony in a judicial or non-judicial forum, will be 
impartial and lim it testimony to their speci fi c fie lds of 
expertise. 

S - DU L REL, TIO S IPS 
Dual relationships can exist between the Board-Certified 
Case Manager and the client, payor, employer, friend , 

relative, resea rch study and/ or other entities. All dual 
re lationships and the nature of those relationships must be 
disclosed by describing the role and responsibilities of the 
Board-Certified Case Manager (CCM). 

S 20 - UNPP :>FES 10 A F\E , VIO 
It is unprofessional behavior if the Board-Certified Case 
Manager (CCM ) : 

» commits a criminal act; 

» engages in conduct involving dishonesty, fraud, 
deceit, or misrepresentation; 

» engages in conduct involving discrimination against a 
client because of race, ethnicity, re ligion, age, gender, 
sexual orientation, national origin, marital status, or 
disability/ handicap; 

» fails to maintain appropriate professional boundaries 
with the client; 

» engages in sexually intimate behavior with a client; or 
accepts as a client an ind ividua l with whom the Board
Certified Case Manager (CCM) has been sexually 
intimate; 

» inappropriately discloses information about a client 
via soc ial media or other means. 

S 21 - F'EF 
Board-Certified Case Managers (CCMs) w ill advise the 
referral source/payor of their fee structure in advance of 
the rendering of any services and wi ll also furnish, upon 
request, detailed, accurate time and expense records. No 
fee arrangements wi ll be made that could compromise 
health care for the client. 

S 22 - D 'E TISli ,.. 
Board-Certified Case Managers (CCM s) who describe/ 
advertise services wi ll do so in a manner that accurately 
informs the public of the skills and expertise being 
offered . Descriptions/ advertisements by a Board-Certified 
Case Manager (CCM) wi ll not contain false, inaccu rate, 
misleading, out-of-context, or otherwise deceptive material 
or statements. If statements from former clients are 

used , the Board-Certified Case Manager (CCM) w ill have 
a written, signed, and dated release from these former 
clients. All advertising will be factually accurate and will not 
contain exaggerated claims as to costs and/ or results. 

S 23 - SOLlc.lTATION 
Board-Certified Case Managers (CCMs) will not reward, 
pay, or compensate any indiv idual. company, or entity for 
directing or referring clients, other than as permitted by 
law and/ or corporate policy. 

S 24 - ESEARCH· LEC::AL OMPL1 \NCC 
Board-Certified Case Managers (CCMs) will plan, design, 
conduct. and report research in a manner that reflects 
cultural sensiti v ity; is culturally appropriate; and is 
consistent with pertinent ethical principles, federal and 
state laws, host institution regulations, and scientific 

standards governing research with human partic ipants. 

S 25 - RE EARC . ~UBJE'C PIV C. Y 
Board-Certified Case Managers (CCMs) who collect data, 
aid in research , report research results, or make orig inal 
data available wi ll protect the identity of the respective 

subjects unless appropriate authorizations from the 
subjects have been o btained as required by lavv. 

6 Code of Professional Conduct for Case Managers 
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COMMISSION FOR CASE MANAGER CERTIFICATION 

COMPLAINT FORM 
This complaint form ("Complaint" or "Form") is supplied by 
the Commission for Case Manager Certification ("CCMC") 

to those who wish to file a complaint against a person 
certified by CCMC for alleged violation of the CCMC Code 
of Professional Conduct for Case Managers ("Code"). In 
order to file a complaint. you must complete th is Form and 
mail it in an envelope marked "Confidentia l" to: Ethics & 
Professional Conduct Committee, CCMC, 1120 Route 73, Suite 
200, Mt. Laurel , New Jersey 08054. Capitalized terms not 
defined in this Form shall have the meanings contained in the 
CCMC Procedures for Processing Complaints ("Procedures"). 

This Complaint is an official document and must be 
completed in its entirety, signed, notarized and submitted 
to CCMC along with appropriate documentation to support 
the alleged violations of the Code and any other forms 
required by the Procedures as set forth herein below on 

page 3. Upon receipt, the Ethics and Professional Conduct 
Committee ("Committee") will determine whether to 
accept the Complaint in accordance with its authority as 
set forth in the Procedures . 

PLEASE TYPE OR PRINT LEGIBLY 

SECTION 1 
Your Name: 
Hereinafter referred to as "Complainant" 

Address:---------------------------------------------

City: State: 

Phone Number: ----------------- E-mail: 

Name of Client (if different from Complainant): 

Address:---------------------------------------------

City: State: 

Phone Number: ----------------- E-mail: 

SECTION II 
Name of CCM against whom you are making this c laim: --------------------------
Hereinafter referred to as "Board-Certified Case Manager (CC/'1)" 

Address:---------------------------------------------

City: State: 

Phone Number: ----------------- E-mail: 

Please respond to each of the following: 

SECTION Ill 
Cite specific Rule(s) alleged to have been vio lated : 

14 Complaint Form 
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SECTION V 
Cite specific Standard(s) alleged to have been v iolated: 

SECTION VI 
Cite the nature of your complaint and specific dates and events (supp lemental attachments must be signed and dated): 

SECTION VII 
Set forth all proof supporting specific Rule(s) and/ or Standard(s) alleged to have been violated and identify all supporting 
documentation attached herewith [i.e. invoices and payments, signed statements from physician(s) and other rehabi litati on 
professional personnel. correspondence to and from Board-Certified Case Manager (CCM), etc.]: 

IMPORTANT· 
1. By signing this Form. I hereby affirm that the allegations 

set forth herein and in any accompanying materials 
submitted by me are based on my own personal 
knowledge and are true and correct to the best of 
my knowledge and be lief. I furthe r affirm that I have 
submitted any and all information and materials that I 

believe relate to the allegations set forth herein that are 
currently available to me. and that I wi ll provide CCMC 
with any and all additional information, if any, as it 

becomes available, whether or not requested by CCMC. 
I fully understand the seriousness of false al legations 
and agree that all information and materials provided 
by me in connection with this Complaint may be used 
as evidence by the Committee and/ or CCMC. 

2. By signing this Form , I hereby acknowledge that all 
information, including a copy of this Complaint and all 
accompany materials submitted by me. wi ll be provided 
to the Committee, the Board-Certified Case Manager 
(CCM) {in the event that the Comp laint is accepted by 
the Committee], and may be forwarded to the CCMC 
Comm issioners, if appropriate. I understand that, in the 
event this Complaint is accepted by the Committee, the 

Board-Certified Case Manager (CCM) will be requested 
to submit evidence addressing the allegations set forth 
herein. 

15 Complaint Form 
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Sec. 12.1 . (a) The worker's compensation board, upon hearing a claim for benefits, has the exclusive 

jurisdiction to determine whether the employer, the employer's worker's compensation administrator, o 

t_he worker's compensation insurance carrier has acted with a lack of diligence, in bad faith, or has 

committed an independent tort in adjusting or settling the claim for compensation. 

(b) If lack of diligence, bad faith, or an independent tort is proven under subsection (a), the award to tr 

claimant shall be at least five hundred dollars ($500), but not more than twenty thousand dollars 

($20,000), depending upon the degree of culpability and the actual damages sustained. 

(c) An award under this section shall be paid by the employer, worker's compensation administrator, o 

worker's compensation insurance carrier responsible to the claimant for the lack of diligence, bad faith, 

independent tort. 

(d) The worker's compensation board shall fix in addition to any award under this section the amount c 

attorney's fees payable with respect to an award made under this section. The attorney's fees may nc 

exceed thirty-three and one-third percent (33 1/3 %) of the amount of the award. 

(e) If the worker's compensation board makes an award under this section, it shall reduce the award t< 

writing and forward a copy to the department of insurance for review under IC 27-4-1-4.5. 

(f) An award or awards to a claimant pursuant to subsection (b) shall not total more than twenty 

thousand dollars ($20,000) during the life of the claim for benefits arising from an accidental injury. 

631 IAC 1-1-7 Defendants 
Authority: IC 22-3-1-3 

WORKER'S COMPENSATION BOARD OF INDIANA 

Affected: IC 22-3-4-2; IC 22-3-7-24 

Sec. 7. All persons should be joined as defendants against whom the right to any relief is alleged to exist, whether j?!ntly, 
severally, or in the alternative, and the board at any time, upon a proper showing, or of its own motion, may order that any add1t10nal 
party be joined, when it deems the presence of the party necessary. (Worker's Compensation Board of Indiana; Rule 8; filed Aug 
2, 1949, 3:50 p.m.: Rules and Regs. 1950, p. 73;.filed May 12, 1983, 10:15 a.m.: 6 IR 1241, ~ff Sep 1, 1983; readopted filed Nov 
13. 2001. 12:20 p.m .. · 25 IR 1305; readopted filed Oct 12, 2007, 1:09 p.m.: 20071031-IR-631070472RFA;filedMay 4, 201 !· 10:15 
a.m.: 20120530-IR-631110357FRA; readoptedfiled Sep JO, 2013, 12:41 p.m.: 20131009-IR-631130349RFA; readopted filed Dec 
2, 2019, 2:48 p.m.: 20200101-IR-631190175RFA) NOTE: Transferred from the Industrial Board of Indiana (630 IAC 1-1 -8) to the 
Worker's Compensation Board of Indiana (631 !AC 1-1-7) by P.L.28-1988, SECTION 121, effective July 1, 1988. 
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927 *927 

OPINION 

RILEY, Judge. 

STATEMENT OF THE CASE 

Plaintiff-Appellant Patrick J. Campbell appeals 

from the grant of summary judgment in favor of 

Defendant-Appellee Eckman-Freeman Associates 

in his suit for negligence. 

We affinn. 

ISSUE 

Campbell raises one issue: Whether the trial court 

erred in finding that Eckman-Freeman owed no 

duty to Campbell as a matter of law. 

FACTS AND PROCEDURAL 
HISTORY 
This case arises from medical care and treatment 

provided to Campbell following a work-related 

injury. Campbell suffered an injury to his arm 

while at work and medical treatment was provided 

~ casetext 

pursuant to the Indiana Worker's Compensation 

Act. Ind. Code 22-3-2 et. seq. Eckman-Freeman is 

a company that provides a case monitoring service 

to insurance companies, employers and clients 

involved in worker's compensation claims and 

other claims for physical injuries brought against 

them. Essentially, Eckman-Freeman provides 

services to assist and monitor the care given to 

injured employees while the employee is receiving 

medical care and rehabilitation. In this case, an 

Eckman-Freeman Rehabilitation Specialist, 

928 Sherrie *928 Brewington, was assigned to monitor 

Campbell's worker's compensation claim against 

Manpower with the goal of returning him safely to 

work. Brewington attended doctor's appointments 

with Campbell, monitored his physical therapy, 

·and monitored his compliance with treatment 

plans. 

Campbell initiated this lawsuit by filing a medical 

negligence form complaint against J. Michael. 

Kelbel, M.D. and Eckman-Freeman Associates. 

Campbell was not represented by counsel at the 

time. Upon motion by Dr. Kelbel, the trial court 

dismissed him from the case for lack of subject

matter jurisdiction, due to Campbell's failure to 

first submit the case to the medical review panel 

as required by the Indiana Medical Malpractice 

Act. See Ind.Code 27-12-8-4 (1993). 

Subsequently, the matter was submitted to the 

medical review panel, which found the evidence 

did not support the conclusion that Dr. Kelbel 

failed to meet the applicable standard of care as 

charged in the complaint. 
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Thereafter Eckman-Freeman filed a motion 

captioned Motion For Summary Judgment Or In 

The Alternative, Motion To Dismiss For Lack of 

Subject Matter Jurisdiction. Specifically, Eckman

Freeman argued that there were no genuine issues 

for trial, or in the alternative, that the exclusivity 

provision of the Indiana Worker's Compensation 

Act mandated dismissal for lack of subject-matter 

jurisdiction. Campbell filed his response and 

Eckman-Freeman filed its reply by the end of 

1994, and a hearing was held in January of 1995. 

In November 1995, the trial court granted 

Eckman-Freeman's motion for summary judgment 

finding that "there [was] no genuine issue of 

material fact as to whether Eckman/Freeman owed 

to Plaintiff Campbell a duty of care ... " (R. 182). 

The trial court did not address Eckman-Freeman's 

12(B)(l) motion to dismiss for lack of subject

matter jurisdiction. Campbell appeals. 

STANDARD OF REVIEW 

670 N.E.2d 925 (Ind. Ct. App. 1996) 

When reviewing the trial court's decision on a 

motion for summary judgment, we apply the same 

standard as the trial court. Gilliam v. Contractors 

United, Inc., 648 N.E.2d 1236, 1238 (Ind. Ct. 

App. 1995), trans. denied. We liberally construe 

all designated evidentiary material in the light 

most favorable to the nonmoving party to 

detennine whether there is a genuine issue of 

material fact for trial. Haas Carriage, Inc. v. 

Berna, 651 N.E.2d 284, 287 (Ind. Ct. App. 1995). 

Any doubt as to the existence of a factual issue 

should be resolved against the moving party. T.R. 

56(C); Cowe v. Forum Group, Inc., 575 N.E.2d 

630,633 (Ind. 1991). Summary judgment is rarely 

appropriate in negligence actions. Kelly v. 

Ladywood Apartments, 622 N.E.2d 1044, 1046 

(Ind. Ct. App. 1993), reh'g denied, trans. denied. 

DISCUSSION AND DECISION 

Due to the manner in which Campbell filed this 

action, there are threshold procedural issues that 

we feel compelled to address. Campbell's 

"Proposed Complaint" against Dr. Kelbel and 

Eckman-Freeman is a form complaint used by the 

Indiana Department of Insurance for claims 

brought under the Indiana Medical Malpractice 

Act. It is alleged in the complaint that Dr. Kelbel 

Summary judgment is appropriate only when there 

is no genuine issue of material fact and the 

moving party is entitled to judgment as a matter of 

law. Ind.Trial Rule 56(C); L.K.I. Holdings, Inc. v. 

Tyner, 658 N .E.2d 111, 118 (Ind. Ct. App. 1995), 

reh'g denied, trans. denied. When reviewing 

summary judgment rulings, we may consider only 

those portions of the pleadings, depositions, 

answers to interrogatories, admissions, matters of 

judicial notice, and any other matters designated to 

the trial court by the moving party for purposes of 

the motion for summary judgment. T.R. 56(C), 

(H); Rosi v. Business Furniture Corp., 615 N.E.2d 

431 , 434 (Ind. 1993). The party moving for 

summary judgment bears the burden of making a 

prima facie showing that there are no genuine 

issues of material fact and that the movant is 

entitled to judgment as a matter of law. Hermann 

v. Yater, 631 N.E.2d 511,513 (Ind. Ct. App. 1994), 

reh '.g denied. Once the movant satisfies this 

burden, the burden shifts to the nonmoving party 

to produce specifically designated facts showing 

the existence of a genuine issue. Id. 

929 as well as Eckman-Freeman are health care *929 

~ casetext 

. providers as defined in the Act, and that due to 

their negligence, Campbell suffered nerve and 

muscle damage to his right shoulder and arm 

which caused him pain and suffering, loss of 

wages and mental anguish. 

As noted above, Dr. Kelbel was initially dismissed 

from the action due to Campbell's failure to 

submit the case to a medical review panel. 

Eckman-Freeman did not elect to move for 

dismissal under this premise because they are not 

health care providers as defined under the Medical 

Malpractice Act. Rather, Eckman-Freeman moved 

for summary judgment, or in the alternative for 

dismissal for lack of subject-matter jurisdiction 

under T.R. 12(B)(l). The trial court granted 

2 
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summary judgment in favor of Eckman-Freeman, 

and did not rnle on the T.R. 12(B)(l) part of the 

motion. 

I. Subject-Matter Jurisdiction. A. 
Medical Review Panel As Procedural 
Requisite 
Jurisdiction 

to Subject-Matter 

The first threshold issue is whether the trial court 

lacked subject-matter jurisdiction due to 

Campbell's failure to submit the cause to the 

Department of Insurance and obtain an opinion 

from a medical review panel before filing his 

complaint with the trial court. It is fairly clear that 

although Campbell, acting pro se at the time of 

filing the complaint, filed a complaint alleging 

medical negligence, his claim is one for ordinary 

negligence. We treat pleadings according to their 

content rather than their caption. Ground v. 

Methodist Hosp. of Indiana, Inc., 576 N.E.2d 611, 

613 (Ind. Ct. App. 1991), reh'g denied, trans. 

denied. As such, Campbell's complaint alleged an 

ordinary negligence claim and therefore was not 

governed by the Indiana Medical Malpractice Act. 

670 N.E.2d 925 (Ind. Ct. App. 1996) 

Malpractice Act. See Ind.Code 27-12-2-14 (1996). 

Therefore, Campbell's failure to submit the cause 

to a medical review panel did not deprive the court 

of subject-matter jurisdiction. 

B. The Exclusivity Provision of the 
Worker's Compensation Act 
The second threshold issue as we see it is whether 

Campbell's sole remedy lies within the Worker's 

Compensation Act and whether the trial court had 

subject-matter jurisdiction to adjudicate his 

negligence claim. Eckman-Freeman contends that 

because they were hired by Manpower's worker's 

compensation carrier, CNA Insurance, to monitor 

Campbell's worker's compensation claim, the 

exclusivity provision of the Act applies thereby 

precluding Campbell from bringing any common 

law claim against Eckman-Freeman. 

Our supreme court has recently held in a series of 

decisions that the use of a summary judgment 

motion rs inappropriate where the Act's 

exclusivity provision is raised as a bar to plaintiff's 

complaint. Perry v. Stitzer Buick GMC, Inc., 637 

N.E.2d 1282, 1286 (Ind. 1994), reh'g denied; 

Foshee v. Shoney's, Inc., 637 N.E.2d 1277, 1280 

(Ind. 1994). Subject-matter jurisdiction is the 

power of a court to hear and decide a particular 

class of cases. Putnam County Hosp., 619 N.E.2d 

at 970. Subject-matter jurisdiction cannot be 

waived, and may be raised by the parties or the 

court at any time, including on appeal. Id. 

The Worker's Compensation Act provides 

compensation to employees for injuries by 

accident which arise out of and in the course of 

Pursuant to section 27-12-8-4 of the Indiana 

Medical Malpractice Act, submission of a 

proposed complaint to the medical review panel is 

a condition precedent to filing a medical 

malpractice claim in Indiana. "[I]fthe defendant is 

a qualified health care provider under the Act, a 

proposed complaint submitted to the medical 

review panel and a decision by the medical review 

panel upon the complaint is required prior to 

instituting an action in an Indiana state court of 

general jurisdiction." Putnam County Hosp. v. 

Sells, 619 N.E.2d 968, 970 (Ind. Ct. App. 1993) 

( quoting St. Anthony Medical Center, Inc. v. Smith, 

592 N.E.2d 732, 735 (Ind. Ct. App. 1992), trans. 

denied). 

930 their employment. Ransburg Industries *930 v. 

Although Brewington is a registered nurse, she 

was not providing health care when acting in the 

capacity of rehabilitation specialist for Eckman

Freeman, nor does she fall within the definition of 

health care provider as provided in the 

~ casetext 

Brown, 659 N.E.2d 1081, 1082 (Ind. Ct. App. 

1995), reh'gdenied. 

The Act's exclusive remedy prov1s10n provides 

that 

3 
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The rights and remedies granted to an 

employee subject to IC 22-3-2 through IC 

22-3-6 on account of personal injury or 

death by accident shall exclude all other 

rights and remedies of such employee, the 

employee's personal representatives, 

dependents, or next of kin, at common law 

or otherwise, on account of such injury or 

death, except for remedies available under 

IC 5-2-6.1. 

Ind.Code 22-3-2-6 (1993). This section limits an 

employee whose injury meets the jurisdictional 

requirements of the Act to the rights and remedies 

provided by the Act. Thus, if an employee's injury 

occurred by accident and arose out of and in the 

course of employment, he is entitled to worker's 

compensation and Ind.Code 22-3-2-6 bars a court 

from hearing any cmmnon law action brought by 

the employee for the same injuries. However, the 

Act permits actions against third party tortfeasors, 

so long as the third party is neither the plaintiffs 

employer nor his fellow employee. Williams v. 

R.H Marlin, Inc., 656 N.E.2d 1145, 1150 (Ind. Ct. 

App. 1995). The right of an injured employee to 

assert an action for damages against a person other 

than the employer or fellow employee is expressly 

recognized in Ind.Code 22-3-2-13 (1993). 

In Stump v. Commercial Union, 601 N.E.2d 327 

(Ind. 1992), our supreme court held that the 

exclusive remedy provision does not prohibit an 

employee from asserting a cause of action against 

the employer's worker's compensation carrier for 

injuries proximately caused by the insurance 

carrier's tortious conduct such as gross negligence, 

intentional infliction of emotional distress, or 

constructive fraud. 1 In Stump, the injured 

employee lost both of his legs in an industrial 

accident. While Stmnp's condition required him to 

receive extensive care and exercise, he left the 

hospital after only fourteen days based on 

assurances from the insurer that it would provide 

him with the required outpatient therapy, and 

special accommodations in his home. The insurer 

then reneged on its promise. Persuading Stump to 

~ casetext 
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leave the hospital early substantially reduced the 

insurer's costs, and caused Stump to suffer 

permanent additional injuries. 

1 The court also held that there is no 

fiduciary duty owed by a worker's 

compensation insurer to a claimant 

employee. Stump, 601 N.E.2d at 334. 

The supreme court held that these were not 

injuries within the exclusive jurisdiction of the 

worker's compensation board. It detennined that 

the insurer had assumed a duty in addition to the 

duties imposed by the Act, and that breach of this 

additional promise could not be remedied by the 

Act. The court reasoned that the mere fact that the 

insurance carrier has a relationship with the 

employer should not afford it special immunity 

under the Act. Id. at 331. The court noted that 

various entities may be involved in assisting 

employers to fulfill their obligations under the 

worker's compensation laws, such as ambulance 

services, hospitals, physicians, and others 

providing medical and rehabilitative care covered 

under worker's compensation. The court said " 

[ w )e find no adequate justification to absolve 

worker's compensation insurance carriers and 

other such third parties of their responsibilities in 

the event of additional injuries or harm 

proximately caused by their actionable conduct." 

· Id. Stump is limited in that it permits an injured 

worker to pursue only certain claims against a 

worker's compensation carrier "in the event of 

additional injuries or harm proximately caused by 

[its] actionable conduct." Id. 2 

2 The United states District court for the 

northern district of Indiana recently 

clarified the limitations of the Stump 

decision and stated "[Stump} was only 

meant to prevent insurance carriers from 

hiding behind the exclusive remedy 

provision of the Worker's Compensation 

Act when their tortius acts (such as 

misrepresentation refusal to provide 

promised services, fraudulent reporting 

intending to deprive the employee of 

4 
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benefits) causes the employee to incur 

injuries separate from his work-related 

injuries." Ra;ford v. Lumbermens Mut. 

Cas. Co., 851 F. Supp. 1247, 1249 

(N.D.Ind. 1994). 

Although we are not here dealing with a case of 

93 1 unconscionable breach of duty *931 as was the 

case in Stump, the rationale employed is equally 

applicable. The alleged negligent conduct of 

Eckman-Freeman is not the kind of harm for 

which the Worker's Compensation Act was 

calculated to compensate. Moreover, the remedies 

provided in the Worker's Compensation Act are in 

derogation of the common law, and as such must 

be strictly construed against limitations on a 

claimant's right to bring suit. McQuade v. Draw 

Tite, Inc., 659 N.E.2d 1016, 1018 (Ind. 1995). 

Having established that the trial court was vested 

with subject-matter jurisdiction to adjudicate the 

common law claims, we reach the substantive 

question of whether Campbell has asserted a cause 

of action for negligence. 

II. Negligence: Did Eckman-Freeman 
Owe a Duty to Campbell? 
The dispositive issue is whether Eckman-Freeman, 

a company hired to monitor the rehabilitation of 

Campbell's work-related injury, owed a duty of 

reasonable care to Campbell. 

To premise a recovery on a theory of negligence, a 

plaintiff must establish three elements: (1) a duty 

on the pa1i of the defendant to confonn his 

conduct to a standard of care arising from his 

relationship with the plaintiff, (2) a failure of the 

defendant to conform his conduct to the requisite 

standard of care required by the relationship, and 

(3) an injury to the plaintiff proximately caused by 

the breach. Webb v. Jarvis, 575 N.E.2d 992, 995 

(Ind. 1991), reh'g denied (citing Miller v. Griese!, 

261 Ind. 604, 611 , 308 N.E.2d 701, 706 (1974)). 

There are no more legal elements to the tort of 

medical negligence than there are to other 

negligence torts. Burke v. Capello, 520 N.E.2d 

439,441 (Ind. 1988). 

~ casetext 
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Whether the law recognizes any obligation on the 

part of a particular defendant to confmm his 

conduct to a certain standard for the benefit of the 

plaintiff is a question of law exclusively for the 

courts. Hooks SuperX Inc. v. McLaughlin, 642 

N.E.2d 514, 51 7 (Ind. 1994). Three factors must 

be considered and balanced in order for a court to 

impose a duty: (1) the relationship between the 

parties; (2) the reasonable foreseeability of ham1 

to the person injured; and (3) public policy 

concerns. Webb, 575 N.E.2d at 995 . Such duty of 

care will be found by the courts where reasonable 

persons would recognize it and agree that it exists. 

Stump, 601 N.E.2d at 332. In the absence of the 

existence of a duty, there can be no negligence. 

Hooks SuperX 642 N.E.2d at 517 (citing Webb, 

575 N.E.2d at 995). 

Whether a private entity hired by an employer's 

worker's compensation carrier to provide 

rehabilitation services to the injured employee 

owes a duty of care to the injured employee 

appears to be an issue of first impression in 

Indiana. A similar issue was addressed by the 

Supreme Court of Alabama in International 

Rehabilitation Associates, Inc. v. Adams, 613 

So.2d 1207 (Ala. 1992). In that case, the worker's 

compensation recipient brought a fraud by 

misrepresentation action against a rehabilitation 

company hired by his employer's worker's 

compensation carrier, CIGNA Insurance. 

CIGNA's claims adjuster retained the services of 

Intracorp to help decide how to handle Adams's 

claim. The employment relationship between 

CIGNA and Intracorp was evidenced by a written 

"Request for Service" which specifically requested 

that Intracorp perform "aggressive medical 

management" and a full initial evaluation, 

including contacts with Adams, his employer, and 

his physician. International Rehab., 613 So.2d at 

1208. 

The rehabilitation specialist initially assigned to 

Adams's case began by contacting Adams's 

attorney seeking consent to begin her evaluation 

on Adams and a signed consent form. Adams's 

5 
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lawyer responded by requesting a complete 

description of the services Intracorp would be 

extending to Adams as well as an explanation and 

full disclosure of the relationship between CIGNA 

and Intracorp. Intracorp forwarded this response to 

the CIGNA claims adjuster, who then suspended 

Adams's benefits due to his "refusal to accept 

rehabilitation." Id. at 1209. The following day, the 

rehabilitation specialist responded to the attorney's 

letter by sending information regarding Intracorp's 

services. Intracorp explained that it was a 

932 professional, private, service organization *932 

that had a staff of Registered Nurses and 

Rehabilitation Counselors who specialized in 

assisting injured persons to recover and return 

safely to work. Id. A listing of some of their 

services was included as follows : interpret medical 

info1mation; coordinate activities and 

communication between all involved health care 

professionals; assure that the medical treatment 

plan will secure the best and quickest recovery; 

provide professional advice to develop a 

rehabilitation plan; assist the person to take 

control of his/her recovery; and work with 

employers to facilitate a safe return to work at the 

earliest possible time. These documents also 

clearly stated that Intracorp was retained by the 

insurance company and that Intracorp's 

involvement and services were based on the 

insurance company's request. The letter further 

stated "[w]e're here to help, and we'd like you and 

your family to be as comfortable as possible with 

our involvement in your recovery." Id. 

One month after this correspondence, Adams sued 

CIGNA because it had suspended his benefits. 

During this time, Adams told his physician and a 

therapist that he expected to be placed in a 

rehabilitation program with Intracorp in the near 

future. When Adams met with Bradly, an 

Intracorp Rehabilitation Specialist, for his initial 

consultation, he asked her whose interest she was 

there to serve, and she replied that she served the 

insurance company's interest at that point, but that 

after their initial meeting she would represent his 

~ casetext 
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interests. Id. Bradly performed no further services 

for Adams. The following month, Adams and 

CIGNA settled the worker's compensation lawsuit. 

As part of the settlement, CIGNA was required to 

pay for Adarns's rehabilitation and medical 

expenses. 

Adams then sued Intracorp alleging negligence in 

the perfonnance ( or nonperfonnance) of its 

professional duties, wantonness, fraud, and 

intentional interference with a business 

relationship. The case was submitted to the jury on 

the negligence and fraud by suppression causes of 

action, and the jury returned a verdict against both 

lntracorp and Bradly, awarding $80,000 in 

compensatory damages and $75,000 in punitive 

damages . . 

On appeal, Intracorp and Bradly argued that the 

trial court erred in denying their motion for a 

directed verdict on the fraud claim and erred by 

refusing to grant their request for a JNOV as to the 

fraud cause of action. In discussing whether 

Adams had sufficiently proved suppression of a 

material fact, the court discussed lntracorp's duty 

to disclose. Through Intracorp's "Rehabilitation 

Specialist Resource Guide," Adams presented 

evidence that it was Intracorp's written policy to 

fully inforn1 clients of its relationship with them. 

Specifically, the Resource Guide stated that 

Rehabilitation counselors who provide 

services at the request of a third party will 

clarify the nature of their relationships to 

all involved parties. Rehabilitation 

counselors employed by third parties as 

case consultants or expert witnesses, where 

there is no pretense or intent to provide 

rehabilitation counseling services directly 

to clients beyond file review, initial 

interview and/or assessment, will clearly 

define, through written or oral means, the 

limits of their relationship. 

Id. at 1215. In affirming the judgment entered on 

the jury's verdict, the court held that 

6 
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Intracorp, by its own business policy, had 

an obligation to disclose to Adams the 

limited nature of its undertaking for 

CIGNA. That is, because of the particular 

circumstances of this case, especially the 

stated company policy . . . Intracorp and 

Bradly had a duty to disclose to Adams 

that CIGNA had hired them to perfonn 

only an initial evaluation ... Intracorp and 

Bradly had a duty to disclose to Adams 

that they had not been hired by CIGNA to 

perform the full range of services 

discussed m the services brochure 

provided to Adams. 

Id. at 1215. Thus, while the duty to disclose facts 

to the client in International Rehab. was based in 

part on the affirmative representations made in the 

company's service brochure, the parties' failure to 

raise the negligence duty of due care issue and the 

court's failure to address it suggests a tacit 

acceptance of the existence of the duty. Indeed, 

933 *933 in International Rehab., the jury found in 

favor of Adams on his negligence claim. 

Another instructive case is Cole v. Byrd, which 

was decided by the Illinois Supreme Court last 

year. 167 Ill.2d 128, 212 Ill .Dec. 234, 656 N.E.2d 

1068 (1995). In Cole, a worker's compensation 

claimant was awarded a judgment against a third

party tortfeasor and the worker's compensation 

carrier sought reimbursement of expenses. Among 

the expenses were services from a rehabilitation 

coordinator hired by the insurer. The Illinois 

Supreme Court held that medical rehabilitation 

services provided by a rehabilitation coordinator at 

the insurer's request were primarily for the benefit 

of the insurer and were not reimbursable necessary 

medical or rehabilitation services. 

In deciding this issue, the court considered the 

nature of the relationship between a medical 

rehabilitation coordinator, the insurance company 

by which they are hired, and the injured worker 

for whom they are providing the service. In Cole, 

the court was engaged in this consideration for the 
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limited purpose of deciding whether the services 

were primarily on behalf of the injured worker, 

and thus reimbursable under the Act, or on behalf 

of the insurer, in which case they would not be 

reimbursable under the Act. However, we find 

some of the court's comments instructive on the 

issue of whether a rehabilitation specialist should 

owe a duty to the injured worker. The court noted 

that the rehabilitation specialist made 

recommendations only to the insurer and not to 

the injured worker; the insurer, not the injured 

worker, controlled the right to stop the services or 

expand them; and the rehabilitation specialist 

reported directly to the insurer. Id., 212 Ill .Dec. at 

239, 656 N.E.2d at 1073. The court further noted 

that the injured employee had little choice or 

control with regard to the rehabilitation service. 

Id. Ultimately, the court affinned the lower court's 

findings that the rehabilitation specialist's 

demeanor and testimony indicated that she was 

managing the file on behalf of the insurer rather 

than providing any sort of service to the plaintiff. 

Id., 212 Ill.Dec. at 240, 656 N.E.2d at 1074. 

A. Relationship 
Turning to the facts of the case before us, the first 

· question is whether the relationship between 

Eckman-Freeman and Campbell can support the 

conclusion that Eckman-Freeman owed Campbell 

a duty. It has long been established that the 

existence of a duty upon one to act with respect to 

another arises out of the relationship between 

them. Hooks, 642 N.E.2d at 517. In Cole, the 

Illinois court concluded that the relationship was 

primarily between the insurer and the 

rehabilitation company. 167 Ill .2d 128, 212 

Ill.Dec. 234, 656 N.E.2d 1068. While we 

acknowledge that the medical rehabilitation 

coordinator is hired by the insurance carrier to 

expedite medical care, these companies by their 

own insistence are obligated to protect the 

interests of the injured employee. The injured 

worker relies on their professional skill and 

judgment in coordinating the necessary medical 

treatment. However, if the insurance carrier 

7 
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instructs a rehabilitation company to discontinue 

its services, the insurance carrier's instructions 

would govern. 

It is undisputed that Eckman-Freeman was hired 

by Manpower's worker's compensation insurance 

carrier, CNA. It is further undisputed that neither 

Sherrie Brewington nor any employee of Eckman

Freeman provided medical care or treatment to 

Campbell. Based on the designated portions of 

Brewington's affidavit and deposition, she was 

employed as a Rehabilitation Specialist with 

Eckman-Freeman during the time of Campbell's 

treatment. On August 9, 1990, Brewington was 

assigned to monitor Campbell's rehabilitation 

while his worker's compensation claim against 

Manpower was pending. Brewington stated that 

although her employer was Eckman-Freeman, "the 

actual approval to proceed with activities related 

to Mr. Campbell's rehabilitation was provided by 

CNA Insurance." (R. 87). Brewington monitored 

Campbell's progress, clarified infonnation from 

Campbell's physicians and reported back to CNA. 

Specifically, Brewington stated in her affidavit 

that " [ t ]hroughout the period of time that [she] 

monitored Mr. Campbell's case, [she] did not 

make any diagnosis, nor did [she] prescribe or 

934 provide *934 any care or treatment. Rather, [she] 

attended doctor's appointments with Mr. 

Campbell, monitored physical therapy and his 

compliance with the treatment plan, maintained 

communication with the physical therapist and the 

doctors and recommended certain physicians." (R. 

80). 

Eckman-Freeman President, Jean Eckman, 

prepared a written job description for the 

rehabilitation specialist which characterized the 

position as one of "liaison between the employer, 

client, physician and all parties involved, in order 

to return the client to work in an appropriate job 

which fits the physical limitations set by the 

physician." (R. 86). The first sentence of the 

prepared job description provides that "[t]he 
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rehabilitation specialist provides services to clients 

receiving benefits from insurance carriers from 

various disability compensation systems." (R. 86). 

Based on the limited facts before us, we do not 

know whether Campbell perceived that 

Brewington was acting on his behalf, whether 

Campbell was relying on her to comply with the 

pre-surgical requisites, and whether Brewington 

had actual knowledge that Campbell was relying 

on her professional services. Weighing all of these 

considerations, we find that Eckman-Freeman did 

not have a relationship with Campbell which 

would support a duty in negligence. 

B. Foreseeability 
The second question is whether Campbell was a 

reasonably foreseeable victim injured by a 

reasonably foreseeable harm. Of course "[t]he 

duty of reasonable care is not . . . owed to the 

world at large, but rather to those who might 

reasonably be foreseen as being subject to injury 

by the breach of the duty." Webb, 575 N.E.2d at 

997 (citing Thiele v. Faygo Beverage, Inc., 489 

N.E.2d 562, 574 (Ind. Ct. App. 1986), reh'g 

denied, trans. denied). Imposition of a duty is 

limited to those instances where a reasonably 

foreseeable victim is injured by a reasonably 

foreseeable harm. Thus, part of the inquiry into the 

existence of a duty is concerned with exactly the 

same factors as is the inquiry into proximate 

cause. Webb, 575 N.E.2d at 997 (citing PROSSER 

AND KEATON ON TORTS, Sec. 53 (5th ed. 

1984)). 

In the case before us, Campbell seems to premise 

his theory of negligence on a supposed error by 

Brewington which caused his originally scheduled 

surge1y to be postponed one month. Following 

Campbell's 1989 injury at work, he consulted with 

several physicians including an 01thopedic 

specialist and a neurologist. Campbell was 

initially prescribed an aggressive physical therapy 

treatment plan as a nonsurgical alternative. 

However, when Campbell's symptoms persisted, 

he became frustrated and demanded surgical 

8 
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intervention. Eventually, surgery was scheduled by 

Dr. Misamore for April 22, 1991, pending CNA 

approval. Brewington was not present at the time 

the surgery was scheduled; however, another 

Eckman-Freeman Rehabilitation Specialist, Gail 

Ditmore, was there and relayed the information to 

Brewington. CNA required a second opinion prior 

to approving the surgery, and referred Campbell to 

Dr. Ribaudo for an evaluation. 

Campbell and Brewington went to see Dr. 

Ribaudo on April 11, 1991. Dr. Ribaudo 

essentially opined that while surgical intervention 

was indeed appropriate and had been 

recommended by a reputable orthopedic surgeon, 

Dr. Ribaudo would prefer conservative treatment 

first. Dr. Ribaudo went on to say that if surgery 

prevails, then Campbell should receive 

postoperative treatment under the supervision of 

the surgeon to maximize the outcome. (R. 94, 95). 

Brewington relayed this information to Elaine 

Shaffer, the CNA claims adjuster, on April 12, and 

on April 19, the surgery was approved. However, 

the surgery scheduled for April 22, did not take 

place. Brewington's deposition testimony indicates 

that she has no recollection of canceling the 

surgery, and she does not know whether Campbell 

was informed that the surgery was canceled. 

Dr. Misamore's office required that Campbell 

receive a physical examination prior to surgery. 

It's possible that Campbell did not receive that 

examination and therefore the surgery could not 

proceed; however, such conclusion would be a 

result of pure speculation on our part. What is 

clear is that the surgery did not take place and 

Brewington's records do not reveal any 

communication with Campbell with regard to the 

935 *935 pre-surgery examination. As of April 11 , the 

presurgery examination had not been completed. 

Brewington's records do not indicate that she 

made any attempts to schedule the pre-surgery 

examination prior to April 22, 1991. Campbell 

ultimately received surgery in May of 1991 . 
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In Fawley v. Martin's Supermarkets, Inc., 618 

N.E.2d 10, 13 (Ind. Ct. App. 1993), trans. denied, 

we quoted from Justice Cardozo's opinion 

Palsgraf v. Long Island R. Co., 248 N.Y. 339, 344, 

162 N.E. 99, 100 (1928) wherein he explained the 

importance of the foreseeability component of 

duty as follows: "[t]he risk reasonably to be 

perceived defines the duty to be obeyed." While a 

rehabilitation company's failure to properly 

coordinate and communicate could create an 

umeasonable risk of harm to the injured employee, 

we do not find such a causal connection in this 

case so as to give rise to a duty. 

C. Public Policy 
Finally, we tum to public policy considerations. 

"Duty is not sancrosanct in itself, but is only an 

expression of the sum total of those considerations 

of policy which lead the law to say that the 

plaintiff is entitled to protection." Webb, 575 

N.E.2d at 997 (citing PROSSER AND KEETON, 

sec. 53). There are several competing policy issues 

implicated here as we see it. The medical 

rehabilitation coordinator is hired by the insurer 

with the goals of containing costs and returning 

the employee to work as expeditiously as possible, 

· but also as safely as possible. On the other hand, 

the injured worker cannot be considered and 

treated as a party possessing equal bargaining 

power. The balancing of these important policy 

considerations is a task that should be reserved for 

the legislature. At the very least, companies that 

render rehabilitation services such as Eckman

Freeman should be required to disclose to the 

injured employee the limited nature of their 

obligations and make clear that they are employed 

by the insurance carrier. 

Consideration of the relationship between the 

parties, foreseeability of the harm, public policy 

concerns, and the persuasive precedent discussed 

above convince us that no duty should be 

recognized under the particular facts of this case. 

This is not to say that the facts of a future case 

may not lead us to a different conclusion. If 

Campbell had succeeded in presenting genuine 

9 
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issues of material fact regarding behavior by 

Eckman-Freeman which caused Campbell 

additional injuries, then certainly public policy 

would dictate that Campbell be compensated for 

any resultant injury. However, Campbell has made 

no such showing. 

CONCLUSION 

Accordingly, the trial court's grant of summary 

judgment m favor of Eckman-Freeman is 

affirmed. 

BAKER, J., concurs. 

CHEZEM, J., dissents with separate opinion. 

CHEZEM, Judge, dissenting. 

I respectfully dissent. In the second full paragraph 

of page 934 of the slip opinion, the majority states 

that based on the limited facts presented, it does 

not have answers for three separate issues. Yet, in 

the following sentence, the majority states, 

"Weighing all of these considerations, we find that 

Eckman-Freeman did not have a relationship with 

Campbell which would support a duty in 

negligence." These two sentences are inconsistent 

and illustrate to me that the question, whether a 

private entity hired by an employer's worker's 

~ casetext 

compensation carrier to provide rehabilitation 

services to the injured employee owes a duty of 

care to the injured employee, is not purely one of 

law. 

In State v. Cornelius, we explained: 

While the determination of whether these 

three factors [relationship, foreseeability, 

and public policy concerns] will lead to 

imposition of a duty is generally a matter 

for the court to decide, factual questions 

may be interwoven with the determination 

of the existence of a relationship and the 

foreseeability of harm, rendering the 

existence of a duty a mixed question of 

law and fact, ultimately to be resolved by 

the fact-finder. 

637 N.E.2d 195, 198 (Ind. Ct. App. 1994), trans. 

936 denied. Believing that material factual *936 

questions are interwoven with the determination of 

the existence of a relationship between Campbell 

and Eckman-Freeman, I would reverse the order 

granting summary judgment. 
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IC 22-3-6-1 - DEFINITIONS
. . .
(E) "INJURY" AND "PERSONAL INJURY" 
MEAN ONLY INJURY BY ACCIDENT ARISING 
OUT OF AND IN THE COURSE OF THE 
EMPLOYMENT AND DO NOT INCLUDE A 
DISEASE IN ANY FORM EXCEPT AS IT 
RESULTS FROM
THE INJURY.
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IC 22-3-7-10 Definitions; course of employment

Sec. 10. (a) As used in this chapter, "occupational disease" means a disease 
arising out of and in the course of the employment. Ordinary diseases of life 
to which the general public is exposed outside of the employment shall not 
be compensable, except where such diseases follow as an incident of an 
occupational disease as defined in this section.
(b) A disease arises out of the employment only if there is apparent to the 
rational mind, upon consideration of all of the circumstances, a direct causal 
connection between the conditions under which the work is performed and 
the occupational disease, and which can be seen to have followed as a 
natural incident of the work as a result of the exposure occasioned by the 
nature of the employment, and which can be fairly traced to the employment 
as the proximate cause, and which does not come from a hazard to which 
workers would have been equally exposed outside of the employment. The 
disease must be incidental to the character of the business and not 
independent of the relation of employer and employee. The disease need 
not have been foreseen or expected but after its contraction it must appear 
to have had its origin in a risk connected with the employment and to have 
flowed from that source as a rational consequence.

4



ACTS OF NATURE

5



WORKPLACE 

VIOLENCE AND 

COMPENSABILITY



LIST OF MATERIALS

• REMOTE WORK

- Sedgwick CMS v. Valcourt Williams (FL, 2019)

- Schwan Food Co. v. Frederick (MD, 2019)

- Sandburg v. JC Penny (OR, 2010)

- AE Clevite, Inc. v. Labor Commission (UT 
2000)

• CONTAGIOUS DISEASE

- Rogers v. Corvel (OR, 2022)

- Lucero v. Focal Point, LLC (IL, 2022)

• WORKPLACE VIOLENCE

- Johal v. Fedex, et al (INSD, 2022)

- K-Mart v. Novak (IN 1988)

- Evans v. Yankeetown Dock (IN 1986)

• ACTS OF NATURE

- Montgomery v. Brown, et al (IN 1940)

- Short v. Kerr (IN 1937)

• STATUTES

- OH Sec. 4123.01, 4123.56, 4123.64

• OTHER

• FECA 2020-2022 Bulletins RE: COVID 

claims

• COVID Presumption Laws (Survey)



THANK YOU!



1

271 So.3d 1133 (2019) 

SEDGWICK CMS and The Hartford/Sedgwick CMS, Appellants, 

v. 
Tammitha VALCOURT-WILLIAMS, Appellee. 
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Pensacola, for Appellants. 

Bill McCabe, Longwood, and Glen D. Wieland, Orlando, for Appellee. 

1134 ·1134 ON HEARING EN BANC 

Winsor, J. 

Tammitha Valcourt-Williams, a workers' compensation claimant, tripped over her dog while reaching for a coffee cup in her 

kitchen. Because she had a work-from-home arrangement, and because her fall occurred during working hours, Valcourt

Williams sought workers' compensation benefits. The Judge of Compensation Claims determined the injury was 

compensable, concluding that the work-from-home arrangement meant the employer "imported the work environment into 

the claimant's home and the [c]laimant's home into the work environment." But the question is not whether a claimant's 

"home environment" becomes her "work environment"; the question is whether the employment- wherever it is 

-"necessarily exposes a claimant to conditions which substantially contribute to the risk of injury." Sentry. Ins. Co. v. 
Hamlin, 69 So.3d 1065, 1068 (Fla. 1st DCA 2011 ).(citing Acker v. Charles R. Burklew Constr.. 654 So.2d 1211 (Fla. 1st 

DCA 1995)). Here, the relevant risk was that the claimant might trip over her dog while reaching for a coffee cup in her 

kitchen. That risk exists whether the claimant is at home working or whether she is at home not working. It existed before 

Valcourt-Williams took her job, and it will exist after her employment ends (so long as she maintains a home with a dog). 

Because the risk did not arise out of the employment, we must reverse. 

1135 Valcourt-Williams was a workers' compensation claims adjuster for Sedgwick *1135 CMS, an appellant here. She was 

assigned to Sedgwick's Lake Mary office, but Sedgwick pennitted her to work from her home in Sierra Vista, Arizona. 

Because of the different time zones, Valcourt-Williams began work at 4 a.m. local time to meet the Lake Mary office's 7 a.m. 

start time. On the day of the accident. Valcourt-Williams had been working three hours when she went downstairs for a 

cappuccino. As she reached to get a cup, she fell over one of her two dogs. The fall resulted in knee, hip, and shoulder 

injuries, as well as a workers' compensation claim. Sedgwick denied the claim, contending that the injuries did not arise out 

of the employment. After a hearing, the JCC sided with Valcourt-Williams, and Sedgwick appealed. The relevant facts are 

undisputed, and we review de nova the JCC's application of law to those facts. Aills v. Boemi. 29 So,3d 1105,J.1.Q§_(Fla. 

2010).. 

Employers must provide workers' compensation benefits when employees sustain injuries from accidents "arising out of 

work performed in the course and the scope of employment."§ 440.09(1), Fla. Stat. (2016). Accidents occur "in the course 

and the scope of employment" when they occur "in the period of [ J employment, at a place where [the employee] would 

reasonably be, while fulfilling her duties." B[Y..ant v. David Lawrence Mental Health ctr., 672 So.2d 629, 631 (Fla. 1st DCA 

1996),. Here, the parties agree that Valcourt-Williams's injuries occurred in the course and scope of her employment: the 

injury was during work hours, her home was where she "would reasonably be," and her coffee break was a permissible 
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"comfort break," see Bayf[ont Med. Ctr. v. Harding, 653 So.2d 1140, 1142 (Fla. 1st DCA 1995). (noting that "a worker's 

attendance to personal comfort during a refreshment break ... does not ... remove the worker from the course and scope of 

his employment" {marks omitted)). "Course and scope" is not the issue here. 

The issue here is whether the injury was "arising out of' the employment. See Southern Bell Tel. & Tel. Co. v. McCook, 355 

So.2d 1166, 1167-68 (Fla. 1977). (noting "separate elements" of "in the course" and "arising out of' employment); Sent[Y. 

Ins .• 69 So.3d at 1070 (workers' compensation does not cover accidents that occur in course and scope but that do not 

arise out of employment). As the Florida Legislature specified, "'[a]rising out of pertains to occupational causation. An 

accidental injury or death arises out of employment if work performed in the course and scope of employment is the major 

contributing cause of the injury or death."§ 440.02(36), Fla. Stat.; accord Strother v. Morrison Cafeteria. 383 So.2d 623, 628 

.(Fla. 1980). {"[T)o be compensable, an injury must arise out of employment in the sense of causation and be in the course of 

employment in the sense of continuity of time, space, and circumstances."). More simply, the "arising out of' limitation 

"requires that the risks that caused [c)laimant's accident and injuries [] be work-related." Sent[Y. Ins., 69 So.3d at 1068. An 

accident is thus compensable only if "the employment necessarily expose[d) claimant to conditions that would substantially 

contribute to the risk of injury and to which the claimant would not normally be exposed during his nonemployment life." 

Acker v. Charles R. Burklew Const., 654 So.2d 1211, 1212 (Fla. 1st DCA 1995).; accord Glasser v. Youth ShoP.., 54 So.2d 

686, 687-88 (Fla. 1951). (finding injury did not arise out of employment because claimant "was not on the stairs because of 

his employment; he would have been there in any event, regardless of whether he had brought his work home"); Medeiros 

1136 v. Residential Cmty_s. of Am., 481 So.2d 92, 93 (Fla. 1st DCA 1986); Grenon v. City_Q[ *1136 Palm Harbor Fire Dist., 634 

So.2d 697, 699 (Fla. 1st DCA 1994). ("The employment must, in some way, contribute an 'increased risk' of injury peculiar to 

that employment; otherwise, the statutory requirement that the injury ·arise out of employment' would be eliminated."). 

This court has not hesitated to apply the "arising out of' limitation where workplace injuries flowed from risks unrelated to an 

employee's work. In Medeiros v. Residential Communities of America, for example, we held that if someone is injured at 

work after fainting-but would have fainted just the same had she not been at work-the resulting injury is not 

compensable. 481 So.2d at 93. The claimant in Medeiros could not succeed because she could "not demonstrate[] that her 

physical surroundings on the job in any way contributed to the risk of injury any more than they would have in non

employment life." Id. That same rule applies whether the injury follows fainting, see id., a heart attack, or-like here-a fall, 

see, e.g., Leon Ctx. Sch. Bd. v. Grimes, 548 So.2d 205, 208 (Fla. 1989) (finding fall noncompensable because claimant's 

"employment in no way contributed to her injury"); Duval Ctx. Sch. Bd. v. Golly, 867 So.2d 491, 494 (Fla. 1st DCA 2004). (" 

[W]e cannot say that a fall to a level concrete floor is automatically compensable, irrespective of the cause of the fall."); 

Hernando C(X, Sch. Bd. v. DokouFJij. 667 So.2d 275, 277 (Fla. 1st DCA 1995). {"The fact that the claimant was in the course 

and scope of his employment when he fell is insufficient; there must be some finding that the employment created an 

increased risk of the fall itself or of the injuries which resulted."). 

Regardless of the type of injury, compensability always turns on whether the employment led to the risk-whether there was 

"occupational causation,"§ 440.02(36), Fla. Stat. In other words, it is not enough to say this was a "workplace trip-and-fall" 

because there is no statutory trip-and-fall exception. Whether the accident is a fall-or anything else-a claimant cannot 

prevail unless there was occupational causation, a risk not existent in the claimant's "non-employment life." Medeiros. 481 

So.2d at 93; accord Glasser, 54 So.2d at 687 ("Since industry must carry the burden, there must then be some causal 

connection between the employment and the injury, or it must have had its origin in some risk incident to or connected with 

the employment, or have followed from it as a natural consequence."). In Valcourt-Williams's case, there is no such risk. 

Instead, it is undisputed that features of Valcourt-Williams's "non-employment life"-her dog, her kitchen, her reaching for a 

coffee cup-caused the accident. 

To adopt Valcourt-Williams's contrary view, we would have to hold that an employee's tripping over her own dog at home on 

a Friday is attributable to risks of employment while the same employee's tripping over the same dog at the same home on 

a Saturday is not. We would have to hold that a home light fixture's falling on an employee in the afternoon is attributable to 

risks of employment while the same home light fixture's falling on the same employee in the evening is not. And in doing so, 

we would have to set aside the "arising out of' limitation the Legislature enacted. Cf. Southern Bell, 355 So.2d at 1168 n.3 

(noting claimant's concession that the same "activity might give rise to the same [injury] if it occurred after work-hours, 

though in that case there would be no recovery" and concluding that, "[i]n short, [claimant] requested this Court to construe 

the ·arising out of requirement out of the statute, for all practical purposes"); Hernando CtY: Sch. Bd., 667 So.2d at 276-77 

1137 ("[l]f all falls onto all surfaces were compensable, the statutory requirement that the injury arise out of the *1137 employment 

would be completely eradicated."); Grenon, 634 So.2d at 699 ("The Florida Supreme Court has expressly declined to 
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broaden the purpose of workers' compensation legislation to allow recovery for all injuries occurring in the workplace, 

including those arising out of conditions personal to the claimant which are not caused or aggravated by industry."). We 

ought not do that. 

To be sure, a handful of our earlier cases have overlooked or ignored the statutory "arising out of' limitation, and we have 

not always been consistent in our application of that limitation. For example, in Holly Hill Fruit Products, Inc. v. Krider, this 

court upheld a claimant's award where the claimant had been hit by a car after leaving work to buy cigarettes. 473 So.2d 

829,830 (Fla. 1st DCA 1985).. The court held that the claimant's leaving work for an "off-premises refreshment break of 

insubstantial duration" was not enough to "remove [the claimant] from the course and scope of his employment." Id. at 830-

31. But the decision never addressed whether the accident was "arising out of' the employment. Id. To the extent Holly Hill 

is read to allow compensation without an "arising out of' component-without occupational causation-it cannot square with 

the clear statutory directive. See also BayJront Med. Ctr. v. Harding, 653 So.2d 1140 (Fla. 1st DCA 1995). (relying on Holly 

Hill to find compensable off-premises car accident while employee sought food or cigarettes); Grax v. Eastern Airlines, Inc.,. 

4 75 So.2d 1288 (Fla. 1st DCA 1985). (relying on Holly Hill to find compensable a flight attendant's basketball injury from a 

YMCA pick-up game on a flight layover). 

Moreover, in at least one case, we arguably suggested that any injury suffered on a "comfort break" within the course and 

scope of employment was necessarily "arising out of' employment. In Pan American World Airways v. Wilmot, we found 

compensable a flight attendant's injury after-while at dinner on a layover -she "attempted to light a cigarette, and burned 

her hand when the entire matchbook went up in flames." 492 So.2d 1373, 1373 (Fla. 1st DCA 1986). This court considered 

the dinner to be within the "course and scope" of employment. But rather than analyze the "arising out of' limitation, the 

court rejected an argument that "risks arising from [smoking] are not job-related" by saying the argument "ignores another 

principle particularly applicable to workers' compensation cases, the personal comfort doctrine." Id. at 1374. To the extent 

Wilmot suggests that injuries necessarily arise out of employment whenever the personal-comfort doctrine brings the injury 

within the course and scope of employment, we reject it as inconsistent not only with the statute but also with the supreme 

court's Southern Bell decision. See 355 So.2d at 1168 (rejecting compensability of bathroom injury sustained in course and 

scope of employment because the accident was "simply not one 'arising out of ... employment" (alteration in original)). If 

any ambiguity remains, we hope to remove it now: For any injury to be compensable, it must "arise out of' the employment; 

there must be-as the statute says-"occupational causation."§ 440.02(36), Fla. Stat. 

None of this is to say, of course, that work-at-home arrangements immunize employers from workers' compensation claims. 

Just as employer-premises accidents can have occupational causation, so too can work-at-home accidents. Had Valcourt

Williams suffered an injury from a risk her employment introduced-a repetitive stress injury from typing all day, as one 

potential example-it would be no answer for the employer to say she was hurt in her own home. Cf. Metro. Dade Ct}!. v. 
1138 * 1138 Russell, 637 So.2d 69, 70 (Fla. 1st DCA 1994). (noting that accidents can be compensable if "the injury resulted from 

an effort, exertion, risk, or strain beyond that which is normally encountered in Claimant's non-employment life"). Nor are we 

holding-as the dissents mistakenly suggest -that there can be no compensability unless the employee is actively working 

at the time of the accident. An accident on a break, for example, might still "arise[] out of employment," § 440.02(36), Fla. 

Stat., where "the employment necessarily expose[d] claimant to conditions that would substantially contribute to the risk of 

injury," Acker, 654 So.2d at 1212. But none of this relates to the situation we face here. Here, the risk at issue-that 

Valcourt-Williams would trip over her own dog in her own kitchen while reaching for a coffee cup-was not a risk her 

employment introduced. 

The Legislature has determined the reach of the workers' compensation law. And under the system the Legislature enacted, 

"[i]f industry does not contribute to the risk of the accident resulting in injury, the workers' compensation law does not require 

industry to contribute to the cost of the injury." Sent[Y. Ins .• 69 So.3d at 1071. Here, the employer did not contribute to the 

risk that Valcourt-Williams would trip over her dog. The workers' compensation law therefore does not require the employer 

to cover the cost of the injury. 

REVERSED. 

B.L. Thomas, C.J., and Wolf, Lewis, Roberts, Wetherell, Rowe, Ray, Osterhaus, Kelsey, Winokur, and Jay, JJ., concur. 

Bilbrey, J., dissents in an opinion joined by Makar, J. 

Makar, J., dissents in an opinion joined by Bilbrey, J. 
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M.K. Thomas, J., recused. 

Bilbrey, J., dissenting. 

Today, a majority of this court reverses decades of precedent regarding the compensability of workplace injuries under 

Florida workers' compensation law. In doing so, the court takes the benefits of the workers' compensation system from 

many workers who would previously have been protected in the event of workplace injuries. But the court also opens many 

employers and co-employees to tort liability where previously the immunity from liability provided by the "Grand Bargain" or 

"Great Trade Off" of workers' compensation applied. 11] 

The majority proves today the maxim that bad facts make bad law. At first glance, it may appear incontrovertible that falling 

over one's own dog in one's own home is not compensable under workers' compensation. But distilled to the essential facts 

Claimant, Tammitha Valcourt-Williams, was injured in a trip and fall during work hours in her workplace (her house) when 

she fell over personal property (her dog) while attending to her personal comfort. The fact that Valcourt-Williams's home 

was also her workplace and her kitchen doubled as her workday breakroom should do nothing to alter our consideration of 

1139 her claim.~l Prior to today *1139 such a workplace injury from a neutral risk not caused by the employee's preexisting or 

idiopathic condition was undoubtedly compensable. But rather than just reverse the Judge of Compensation Claims (JCC) 

by finding (incorrectly) the dog to be a personal risk, the majority has attempted to change the previously settled law on 

"arising out or so that now "arising out or means only injuries that are directly caused by working rather than incident to 

employment. Given that, except in the bluest of blue-collar jobs, the vast majority of risks present in the workplace are 

constantly present throughout society, the majority decision today represents a radical shift in the law. 

I believe that in denying the Employer/Carrier's motion for a summary final order, the JCC was correct to rule for Valcourt

Williams on the compensability issue. Applying established law, the JCC determined that accident was compensable and 

awarded benefits to Valcourt-Williams. Because the majority reverses, and in doing so goes beyond what the E/C argued in 

overturning decades of case law and essentially abrogating the long-settled personal comfort doctrine, I respectfully, but 

strongly, dissent. 

I. The Workplace Fall 

As the en bane majority notes, the material facts relevant to this appeal are not in dispute. Valcourt-Williams was and at the 

time of the final hearing remained employed by Sedgwick CMS as a claims adjuster. On April 27, 2016, Valcourt-Williams 

resided in Sierra Vista, Arizona, and worked from her residence as a remote employee for Sedgwick under a telecommuting 

agreement. Valcourt-Williams's normal work hours were 4 a.m. to 12:30 p.m., Pacific Time, which matched Sedgwick's 

workday in its Florida office - 7 a.m. to 3:30 p.m., Eastern Time. 

Valcourt-Williams took a mid-morning break from her work at 7 a.m. local time to get a beverage. She went from her 

second-floor home office downstairs to the kitchen where she retrieved a cup from the cupboard to make instant 

cappuccino. When she turned around she tripped over her dog and fell. She landed on her right knee and hip and was 

injured. 

II. The Claim for Workers' Compensation 

Valcourt-Williams timely reported the fall and injury to Sedgwick (the E/C), which then authorized her to receive treatment at 

an emergency room. Less than two weeks after the fall, however, the E/C denied compensability. Valcourt-Williams retained 

counsel and filed a petition for benefits. In the response to the petition, the E/C asserted that the "[a]ccident and/or injury did 

not arise out of employment." 

The E/C filed a motion for summary final order arguing the material facts were not in dispute and that a dispositive 

determination could be made as to whether the event was compensable because it was undisputed that Valcourt-Williams's 

fall was caused by her personally-owned dog. The E/C's motion alleged that the dog was a risk that Valcourt-Williams 

imported into the workplace, and these facts failed to establish a compensable work-related accident occurred that arose 

out of Valcourt-Williams's employment. In response, Valcourt-Williams argued that application of the personal comfort 

doctrine warranted a finding that the accident was compensable. 
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1140 *1140 Following a hearing on the motion, the JCC agreed that the relevant facts were not in dispute and that Valcourt

Williams sustained a compensable workers' compensation accident which arose out of and in the course and scope of her 

employment. The JCC found that the fall was accidental, that it occurred during Valcourt-Williams's normal working hours, 

and that it occurred during a refreshment break. The JCC also found that the break was not in violation of any company 

rule, it was not in violation of any provision found in the telecommuting agreement (having found that the agreement did not 

limit Valcourt-Williams's ability to have pets in her home), it was a reasonable break necessary to meet Valcourt-Williams's 

personal comfort needs, and it was conducive to facilitate Valcourt-Williams's employment. 

In rejecting the E/C's argument that the risk was a personal one imported into the workplace by Valcourt-Williams the JCC 

explained: 

It was a neutral risk as permitted under the Sent[Y.. Insurance Comf}.any_ [v. Hamlin, 69 So.3d 1065 (Fla. 1st 

DCA 2011 )] case analysis. I find the Employer imported the risk into the claimant's home by authorizing and 

permitting a remote office to be established with reasonable expectations that comfort and refreshment 

breaks would be required during her eight hour work day. The Employer by virtue of the Telecommuting 

agreement imported the work environment into the claimant's home and the Claimant's home into the work 

environment. The Employer's Telecommuting Agreement did not restrict the area where she could take 

breaks, where she could use the bathroom or what personal property she could keep in her home, including 

pets .... [T)he Employer had the right to inspect and obtain photographs of the Claimant's work environment 

and never asked to do either. The Employer created to my mind what is tantamount to a satellite office for 

the Employer from which the Claimant was working and with it the risk of injury inside the home during 

normal working hours and conditions as long as the Claimant would be within the course and scope of her 

employment. 

I find that the claimant was required to get up early and work in order to accommodate the employer's 

schedule in Lake Mary, Florida. Therefore she had to get up at 4:00 a.m. Pacific Standard time (an extremely 

early time for most people) in order to be at work for the employer in Florida at 7:00 a.m. It was reasonably 

foreseeable that the claimant would have to take comfort or refreshment breaks and the logical place with 

which she could do so was in her home kitchen and bathrooms. Such personal comfort activities provide a 

benefit to the employer and are reasonably incidental to the performance of her work activities. Therefore I 

find the accident indeed flowed from the employment as a natural consequence and that taking a break to 

get something to drink during normal working hours has a relationship to her work and is a necessary 

function of her being able to continue to work for 8 hours during the day. BayJ[ont Med. Ctr. v. Harding, 653 

So.2d 1140 (Fla. 1st DCA 1995). I do not find as the E/SA argues that the Claimant imported the risk into the 

work place. I find the tripping over the dog would be no different than if she had slipped on a liquid substance 

on the floor, on a lose [sic] kitchen floor mat, or over her own two feet. I find the accident would be 

compensable. 

In the summary final order, the JCC reserved jurisdiction to determine what injuries, if any, were related to the fall. A final 

1141 merits hearing then took place. The JCC found that when Valcourt-Williams *1141 fell she sustained a traumatic loosening 

of hardware which had previously been implanted in her right knee - Valcourt-Williams having undergone bilateral knee 

replacement surgeries in 2009. The JCC directed the E/C to authorize ongoing treatment for Valcourt-Williams's work

related right knee injury as the nature of the injury and the process of recovery may require. The E/C was also directed to 

pay Valcourt-Williams temporary total disability benefits, along with penalties and interest. 

Ill. JCC Was Correct in Determining a Neutral Risk 

I first address the E/C's argument that the JCC erred in finding that the accident arose out of Valcourt-Williams's 

employment because the risk of injury created by her dog was entirely personal and had no cognizable relationship to her 

employment. The en bane majority's opinion discusses this argument but in its ultimate holding goes well beyond what the 

E/C argued. Because the relevant facts are undisputed, the issue is a question of law, which is reviewed de novo. See Aire:t 

v. Wal-Mart/Sedgwick, 24 So.3d 1264 (Fla. 1st DCA 2009).. 

Section 440.09(1 ), Florida Statutes (2016), states in part, "The employer must pay compensation or furnish benefits 

required by this chapter if the employee suffers an accidental compensable injury or death arising out of work performed in 
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the course and the scope of employment." I begin with a recognition that the analysis here should be unaltered by the fact 

that Valcourt-Williams's workplace was a non-traditional one. The personal comfort doctrine is a long-standing 

acknowledgement that, during a work day, an employee engaging in personal comfort activities, such as a refreshment 

break, benefits the employer so long as the activities are incidental to the performance of work activities. As we stated in 

Harding, "a worker's attendance to personal comfort during a refreshment break is conducive to the facilitation of the 

employment." 653 So.2d at 1142 (quoting Holly_ Hill Fruit Prods., Inc. v. Krider, 473 So.2d 829, 830 (Fla. 1st DCA 1985).). A 

worker remains in the course and scope of employment while attending to matters covered by the personal comfort 

doctrine. Harding, 653 So.2d at 1141-42. 

However, to satisfy the "arising out of work" requirement of section 440.09(1 ), the personal comfort doctrine applies only 

when there is a work-related or neutral risk. Southern Bell Tel. & Tel. Co. v. McCook, 355 So.2d 1166 (Fla. 1977). (approving 

the personal comfort doctrine but holding that injury sustained by claimant attending to personal comfort is not compensable 

if workplace provided none of the risk and did not otherwise contribute to injury). If there is a work-related or neutral risk, 

then the injury is one "arising out of work." 

We have discussed the three categories of risks causing workplace injuries as follows: 

[R]isks distinctly associated with the employment, risks personal to the claimant, and "neutral" risks-that is, 

risks having no particular employment or personal character. Griffith v. Budget Rent-A-Car Sy_stems, Inc.,. 

692 So.2d 294, 296 (Fla. 3d DCA 1997). (quoting A. Larson, The Law of Workmen's Compensation§ 7.00 

(1984 )). Harms from risks peculiar to employment are universally compensable. Id. Harm caused by 

personal risks are universally noncompensable. Id. It is within the third category (neutral risks) that most 

controversy in modern compensation law occurs. Id. 

1142 Hamlin, 69 So.3d at 1069-70. Therefore, compensable personal comfort cases must *1142 meet a three-part test, which we 

stated in Hamlin as follows: 

(1) The activity has been a traditional or routine part of the work place experience (incidental to work); 

(2) The employee's participation in activity of this type has been held to benefit the employer by producing a 

refreshed employee; and 

(3) The injury results from either a work created risk or a neutral risk. 

Id. at 1072. 

Here, the E/C contends that the injury suffered was a result of a personal risk. Yet, Valcourt-Williams's injury passes all 

three parts of the Hamlin test. First, her coffee break was an activity that is a routine part of the workplace experience, and 

the JCC found that she was on a work break as permitted by Sedgwick. Second, Valcourt-Williams's undertaking a break 

was a benefit to Sedgwick. The JCC found "that taking a break to get something to drink during normal working hours has a 

relationship to her work and is a necessary function of her being able to continue to work for 8 hours during the day." Third, 

the injury resulted from a neutral risk. The JCC found that tripping over the dog was "no different than if she had slipped on 

a liquid substance on the floor, on a lose [sic] kitchen floor mat, or over her own two feet." The JCC's finding is consistent 

with decades of our case law which holds a trip and fall in the workplace to be compensable so long as it was not caused by 

a claimant's idiopathic or preexisting condition.[~] See Ross v. Charlotte CtY., Pub. Sch., 100 So.3d 781 (Fla. 1st DCA 2012). 

(fall due to foot caught in linoleum flooring compensable); Walker v. Broadview Assisted Living, 95 So.3d 942 (Fla. 1st DCA 

2012). (foot slip while walking the hallway compensable); CaP..uto v. ABC Fine Wine & SP..irits, 93 So.3d 1097 (Fla. 1st DCA 

2012). (fall with resulting head injury such that claimant did not know how the accident occurred compensable); Lanham v. 
DeP..'t. of Envtl. Prof., 868 So.2d 561 (Fla. 1st DCA 2004). (trip and fall on a sidewalk a quarter of mile from work while taking 

a walk on a paid break compensable); Citrus Mem'I. Hosf2.. v. Cabrera, 388 So.2d 345 (Fla. 1st DCA 1980). (slip and fall in 

the workplace restroom compensable). 

It is essential to the analysis that Valcourt-Williams was no more engaged with her dog when she tripped than she would 

have been, for instance, with a briefcase, backpack, purse, gym bag, or even her own shoes had she tripped over any of 

those items instead - all of which are employee-owned property commonly brought into the workplace. The JCC 

recognized as much when he noted that had Valcourt-Williams been playing with her dog, the injury would not have been 

compensable.[41 it is foreseeable that an employee will bring or attempt to bring the employee's own personal property, not 
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otherwise prohibited by the employer, into the workplace and that the property or the attempt to procure the property may 

create a neutral risk resulting in a compensable injury. See Harding, 653 So.2d at 1142 (injury from off-premises automobile 

accident on a break during working hours while attempting to get food or cigarettes compensable); Louis v. Louis's Amoco,. 

1143 534 So.2d 417 (Fla. 1st DCA 1988). (employee's *1143 injuries from drinking contaminated soft drink purchased from 

employer compensable); Krider, 473 So.2d at 830 (injury to claimant struck by automobile while walking across road to 

purchase cigarettes on break during work hours compensable); Baker v. Orange Cf.Y.: Bd. of Cf.Y.: Comm'rs, 399 So.2d 400 

.(Fla. 1st DCA 1981) (injury from battery operated socks claimant wore to ward off frostbite compensable). 

Other states have considered workplace falls over personal property and found them to be compensable under workers' 

compensation. In McBride v. Midwest Estate Buy_ers, LLC, No. 93A02-1612-EX-2920, 86 N.E.3d 452 (table), 2017 WL 

2492774 (Ind. Ct. App. 2017), a jewelry store clerk tripped and fell when the zippers on the inside of her boots hooked 

together. The court in McBride discussed the same three categories of risks we considered in Hamlin. McBride at *2. In 

McBride, there was no pre-existing illness or condition involved, thus, the fall was not caused by McBride's personal risk. Id. 

Rather, the appellate court reasoned, in reversing the compensation board's denial of compensability, that 

[a]lthough her choice of clothing and footwear is a personal choice and in this case was not dictated by 

company policy, an employee of a fine jewelry store would certainly be required to wear some form of 

footwear. Further, McBride testified she often dressed up and tried to look stylish for her work which involved 

meeting with customers. Therefore, we think McBride's case falls within the third category, those risks neither 

distinctly employment related nor distinctly personal in character. 

Id. at *3. 

In Sandberg v. JC Penney_ Co., 243 Or. ARR- 342, 260 P.3d 495 (2011 ),. claimant was injured while working in her home 

when she tripped over her dog while going to the garage to retrieve fabric samples for work. The controversy, like our 

situation here, focused on the requirement that the injury arise out of and occur in the course of employment. The court 

noted that while working, the claimant's home environment became her work environment. 260 P.3d at 500. Quoting 

Larson's Workers' Compensation Law, the court noted that "the hazards of home premises encountered in connection with 

performance of the work are also hazards of the employment." Sandberg. 260 P.3d at 500 (quoting Arthur Larson and Lex 

K. Larson, 1 Larson's Workers' Compensation Law§ 16.10 [4], 16-37 (2009)). The court also noted that "although the 

employer may not have had control over claimant's dog, it had control over whether claimant worked away from the studio." 

Sandberg, 260 P.3d at 500. The court concluded by analogizing that if "claimant tripped over a dog and injured herself while 

meeting with a customer in the customer's home, her injury would arise out of her employment," so injuring herself by 

tripping over the dog while working at home as a requirement of employment also arose out of work. Sandberg, 260 P.3d at 

501. 

When neutral risks result in workplace injuries, the personal comfort doctrine instructs that those injuries will be found 

compensable because an employee attending to personal comfort "is conducive to the facilitation of the employment." 

Krider, 473 So.2d at 830-31. Cf. Galaida v. AutoZone, Inc., 882 So.2d 1111, 1113 (Fla. 1st DCA 2004).(explaining that" 

[b]eing exposed to a firearm, however, is not a foreseeable consequence of an authorized cigarette break, especially when 

the possession of a firearm is strictly prohibited by the employer. Moreover, Galaida's possession of a firearm, in violation of 

his employer's policy, was not conducive to the employer's interests.").!§) 

1144 *1144 IV. Majority Goes Beyond What E/C Sought 

In arguing that we should reverse the JCC, the E/C claimed only that Valcourt-Williams's risk of tripping over her dog was a 

personal risk under the Hamlin framework. The E/C had previously made the personal risk argument before the JCC. As set 

forth above, I disagree with the E/C's argument. But if the court were to adopt the E/C's contention and hold that the 

presence of a dog was a personal risk akin to the firearm in Galaida that would not cause a paradigm shift in Florida 

workers' compensation law. I respectfully submit that the en bane majority has gone beyond what the E/C has sought, has 

upended the long-standing personal comfort doctrine, and has now defined "occupational causation" in "arising out or to 

mean only "directly caused by" engaging in the core functions of employment. See § 440.02(36), Fla. Stat. 

Barring fundamental error, we can only reverse on what is argued below. Davis v. State, 136 So.3d 1169 (Fla. 2014).; 

Williams v. State, 213 So.3d 1123 (Fla. 1st DCA 2017). Further, we cannot reverse on a ground not argued on appeal. See 
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I.R.C. v. State, 968 So.2d 583, 588 (Fla. 2d DCA 2007) (noting that to reverse based on grounds not argued by the 

appellant would be "at odds with the structure of the appellate process which requires that a reviewing court ordinarily 

reverse only on the basis of the specific arguments presented by the appellant"). As the above quotation from the JCC's 

decision shows, the issue he considered was the nature of the risk under our Hamlin framework. Neither before the JCC nor 

before our court did the EiC argue that our "arising out of' jurisprudence was wrongly decided and needed to be discarded 

en bane and en masse. 

Part of the problem with the en bane majority's reasoning is the majority opinion at times mixes "course and scope of 

employment" with "arising out of." The majority claims that to hold for Valcourt-Williams, "we would have to hold that an 

employee's tripping over her own dog at home on a Friday is attributable to risks of employment while the same employee's 

tripping over the same dog at the same home on a Saturday is not." Majority op. at 1136. Yes, we would, and we should. 

But this is a course and scope of employment consideration. If injured during a break from work during the workday, under 

the personal comfort doctrine the employee remains in the course and scope of employment. Lanham. 868 So.2d at 563. 

This is so regardless of whether the injury occurs on or off the employer's premises. Id. If an employee is injured outside of 

the workday, then barring various exceptions not applicable here, the employee is not in the course and scope of 

employment, so the injury is not compensable. See t.iq~~!!K.~ ... C?..~:S.: ... C?..9.: .. 9..f..~~-IY. .. Y.O.!.~ .. ~ .. M.9..9.C~! ... ~.~~--E.!~: ... ~.9..~.! ... 1 .. ~~--§g: .. ~.~?.!, 
~(llMQ). (holding that generally, "the injury must occur within the period of the employment"). 

1145 Of course, although not addressed by the majority, "arising out of' and "course *1145 and scope" "are part of a single test, 

such that the strength of one element may cure the weakness of the other." Grenon v. City_ of Palm Harbor Fire Dist., 634 

So.2d 697, 699 (Fla. 1st DCA 1994 ).. "The phrase · arising out of refers to the origin of the cause of the accident, while the 

phrase "in the course of employment' refers to the time, place and circumstances under which the accident occurs." Id. 

(citing Bituminous_Cas. __ qom_v. __ Richardson, __ 148.Fla._323,_4_So.2d_378 __ (llM1)). 

The majority opinion puts at risk many established doctrines of Florida workers' compensation by interpreting "occupational 

causation" in "arising out of' to only mean directly performing work. See § 440.02(36), Fla. Stat. We considered this exact 

issue in upholding the "premises rule" in Vigliotti v. K-Mart Com,., 680 So.2d 466 (Fla. 1st DCA 1996).. The premises rule 

provides workers' compensation benefits to employees who are "off the clock" and not actually engaged in work, but who 

are preparing for or departing from work when injured on the employer premises. In Vigliotti, we stated: 

We have considered carefully K-Mart's contention that the phrase "work performed" must be construed to 

include only actual performance of primary job duties by an employee. As previously noted, this construction 

would broaden the potential tort liability for every employer in Florida. Moreover, this construction would 

contravene the legislative intent to ensure the prompt delivery of benefits to the injured worker by an efficient 

and self-executing system.§ 440.015, Fla. Stat. Indeed, K-Mart's construction would lead to expensive and 

time consuming judicial inquiry in a broad range of cases that are now undoubtedly handled administratively 

without the intervention of attorneys. Scenarios discussed in the briefs and at oral argument included a 

roofer injured while climbing down a ladder at the end of his shift and a clerical worker injured while taking a 

restroom break. Under K-Mart's view, employers would be completely free to argue in such cases that work 

performed did not contribute to the injury, and hearings would then be required on this issue. Such a 

procedure would be neither efficient nor self-executing. 

Jtjgliotti, 680 So.2d at 467. 

The majority rationale also calls into question, without being able to overturn, the "bunkhouse rule" approved by the Florida 

Supreme Court. See Wilson_C.v.,qress_Co. __ v. __ Miller. __ 157 __ Fla._459, __ 26_So.2d_441 __ (1~§.). The bunkhouse rule instructs "that 

when the contract of employment contemplates that the employee shall sleep on the employer's premises, as an incident to 

the employment, and is injured while not engaged on a purely personal mission, the injury is compensable." Id. at 442. 

There Miller was sleeping on his employer's houseboat when killed in a fire. Id. at 441. Clearly, Miller was not engaged in 

work at the time, nonetheless the Florida Supreme Court found his death compensable. Id. The majority rationale would 

also call into question the "horseplay doctrine" which holds compensable those injuries resulting from "an insubstantial 

deviation ... which does not necessitate the complete abandonment of the employment and the concentration of all energies 

for a substantial part of the working time." Boy_d v. Florida Mattress Facto[Y. Inc., 128 So.2d 881, 882 (Fla. 1961 ).. 

Many of the cases cited by the majority in support of the argument that Valcourt-Williams's fall does not "arise out of" work 

are in fact cases where the claimant's idiopathic condition caused the injury. See, e.g., Southern Bell Tel. & Tel. Co. v. 
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1146 McCook, 355 So.2d 1166 (Fla. 1977). (congenital *1146 abnormality in lower back); Acker v. Charles R. Burklew Constr., 654 

So.2d 1211 (Fla. 1st DCA 1995). (preexisting degenerative arthritis); Medeiros v. Residential Cmty_s. of Am., 481 So.2d 92 

{Fla. 1st DCA 1986). (dizziness from a prior non-work-related automobile accident); Grenon (aggravation of preexisting back 

injury); Leon CtY., Sch. Bd. v. Grimes. 548 So.2d 205 (Fla. 1989). (fall caused by leg brace worn due to polio). There was no 

argument here that the fall was caused by Valcourt-Williams's preexisting knee surgeries. Even as to idiopathic falls, there is 

an exception not applicable here under which injuries from falls are found to arise out of employment if "the injuries from the 

fall can be attributed to some increased hazard attendant to the job such as where the fall is onto dangerous objects." 

Foxworth v. Fla. Indus. Comm'n, 86 So.2d 147, 151 (Fla. 1955); see also Duval Ct~ Sch. Bd. v. Golly, 867 So.2d 491 (E@.. 

1st DCA 2004 ). 

The majority incorrectly cites the exception applicable to idiopathic conditions mentioned in Golly as if it was the rule. 

Majority op. at 1136. But in Walker we recognized that only if a personal or idiopathic condition is involved is it necessary for 

"claimants to establish that 'the employment itself created the hazard of the risk."' 95 So.3d at 943 (quoting Hernando Cfx. 

v. DokouP-1!, 667 So.2d 275, 276 (Fla. 1st DCA 1995))_[§1 If an idiopathic or preexisting injury is not involved, then it does not 

matter that the injury could have also occurred had the employee not been at work. "Only if the employer and carrier have 

satisfied that burden of proof [that an idiopathic or preexisting condition was involved] is it appropriate for the JCC to hold 

the claimant to the more stringent standard for compensability ... to establish that the employment exposed the claimant to 

risk of injury greater than the employee would normally encounter in non-employment life." Bry_ant v. David Lawrence Mental 

Health Ctr., 672 So.2d 629, 631 (Fla. 1st DCA 1996).. The majority opinion discards this well-stated holding from Bryant. 

In Ross, we wisely rejected a JCC's conclusion that "because Claimant could not establish an increased risk of harm 

associated with her employment ... Claimant could not establish that the injury arose out of employment because the 

accident could have happened elsewhere." 100 So.3d at 782. We held that such a conclusion would implicate section 

440.10(2), Florida Statutes, which provides that, absent narrow exceptions, "[c]ompensation shall be payable irrespective of 

fault as a cause for the injury." Again citing Walker, we stated, "Thus, in the absence of any medical evidence to establish 

the existence of a pre-existing condition, it was not necessary for Claimant to show an increased risk of harm associated 

with her employment in order to establish the causal connection between her employment and her accident." Ross, 100 

So.3d at 782-83. 

The majority also discredits the personal comfort doctrine without being able to explicitly overrule it since the doctrine was 

approved by the Florida Supreme Court in McCook. There the Court stated, "The fact that McCook was attending to a 

114 7 personal matter at the time of the accident is irrelevant, since it was incidental to employment * 114 7 and therefore a matter 

within the 'personal comfort doctrine.'" 355 So.2d at 1168, n.2 (citing 1 A. Larson, The Law of Workmen's Compensations. 

12.00 (1972)). The approval of the personal comfort doctrine under Florida law seems to be rooted in the Florida Supreme 

Court's recognition that an employee is in the course and scope of employment if the employee is "reasonably fulfilling the 

duties of this employment or engaged in doing something incidental to it." f.is!mjJy__& __ Cas ... Co .. of New. York _v. _Moore,~ 

Fla ... 103, ___ 196 .. So._495,_@QJ1MQ) (emphasis added). The majority's narrow definition of occupational causation is contrary 

to the Florida Supreme Court approving coverage for injuries arising from incidental causes. 

Many of the injuries which we have previously found compensable could have just as easily occurred outside of work. 

Under the majority's rationale these injuries would not be compensable, contrary to our holdings in Caputo, Walker, and 

Ross, because the risk does not flow only from employment. Majority op. at 1137-38. Since most employees walk, whether 

on or off the job, under the majority's view no workplace slip and fall would be compensable. Since all humans must eat, 

drink, and excrete, whether on the job or off, any break from an employee's occupation for personal comfort would not be 

compensable. In fact, in most occupations, many of the functions of daily work life are also performed outside of the 

workplace. Office workers complete paperwork at home. Restaurant workers cook and serve food at home. Childcare 

workers care for children at home. Even many blue-collar workers perform similar work at home - autoworkers fix their 

own cars, custodians clean their own homes, shop workers engage in their trade as hobbyist or volunteers. By limiting 

compensability of a workplace injury to only those injuries which narrowly flow directly from the employment, the majority 

has overturned (or at least attempted to overturn) over forty years of case law, disregarded the settled definition of "arising 

out of," and severely limited the benefits of workers' compensation. 

Uncertainty has undoubtedly been injected into the workers' compensation system by the majority's holding. Are the 

personal comfort and other long-established doctrines of workers' compensation law extant or extinct after today? I think 

these doctrines survive since they spring from the Florida Supreme Court; but how should the majority's narrow 
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interpretation of occupational causation be seen by a claimant, employer, claim's adjuster, attorney, or JCC? Markets crave 

certainty, and the Florida workers' compensation system is a huge market. m By the majority's opinion we have injected 

substantial uncertainty in the multibillion-dollar Florida workers' compensation marketplace. 

V. Potential Impact of Loss of Exclusivity of Remedy 

The Grand Bargain of workers' compensation provides a great benefit to employers and co-employees in mandating the 

statutory benefits provided by workers' compensation as the exclusive benefits an employee can receive for accidental 

injury from a covered employer. See§ 440.11, Fla. Stat. But for workers' compensation protection, exclusivity of remedy 

i 148 would not be present, and an employee could sue the * 1148 employer and co-employees for negligence. See Fideli(Y.. & Ca. 

Co. of N. Y. v. Bedingfield, 60 So.2d 489 (Fla. 1952).. 

By disclaiming workers' compensation coverage (or more likely its workers' compensation carrier disclaiming coverage), the 

employer may be opening itself and its employees to tort liability. In Schroeder v. PeoP..lease Cor12:., 18 So.3d 1165 (Fla. 1st 

DCA 2009),. this court determined that a genuine issue of material fact existed as to whether the employer's notice of denial 

of workers' compensation benefits precluded the employer from asserting an immunity defense. "Whether estoppel is 

appropriate in this case and whether the employer took irreconcilable positions is dependent upon the meaning to be 

accorded the notice of denial." Id. at 1170. More recently, the Third District affirmed the trial court's denial of a motion for 

summary judgment based upon the defense of workers' compensation immunity where the carrier denied benefits on 

grounds that the employees' injuries were not the result of an accident in the course and scope of their employment. Ocean 

Reef Club, Inc. v. Wilczewski, 99 So.3d 1 (Fla. 3d DCA 2012).. 

The Fifth District agrees. In §y_erley_ v. Citrus Publishing, Inc., 725 So.2d 1230 (Fla. 5th DCA 1999)., the court concluded: 

Thus, to permit an employer to deny benefits then later assert immunity because the employee is entitled to 

benefits would be to render this statutory provision[§ 440.11, Fla. Stat.] meaningless. In this case, the notice 

of denial stated that Byerley's injury was not covered because it did not occur in the course and scope of her 

employment, Byerley accepted and relied on the denial, bore her medical expenses, then sued the employer 

in tort as permitted by the statute. Here, the elements of estoppel are shown, and therefore, the employer is 

not entitled to summary judgment on the basis of the Workers' Compensation Act. 

Id. at 1232-33; see also Gil v. Tenet Healthsy_stem N. Shore, Inc., 204 So.3d 125 (Fla. 4th DCA 2016).. 

Here, even though Valcourt-Williams would likely not have a tort cause of action, if we eliminate compensability for 

workplace slip and falls - injuries incidental but not directly caused by employment - other employees who suffer 

workplace injuries which are no longer compensable would likely be able to sue. Clever attorneys could bring civil actions 

against employers for workplace falls caused by tripping over another's property, failing to provide safe footwear, failing to 

have non-skid flooring, failing to inspect, failing to maintain the premises, and the myriad of other grounds asserted for 

premises liability. 

Additionally, eliminating compensability for workplace slip and falls opens the possibility of an injured worker suing fellow 

employees. Those fellow employees are currently immune from suit for negligence under section 440.11 ( 1 ), Florida 

Statutes. If exclusivity does not apply, it is easy to imagine a cause of action arising out of a fellow employee's spilt 

beverages, bags or other obstacles left on the floor, a foot sticking out from behind a desk, or accidental jostling. In absence 

of workers' compensation exclusivity, one could see many situations where a fellow employee risks tort liability for 

automobile accidents. See, e.g. Abraham v. Dzafic, 666 So.2d 232, 233 (Fla. 2d DCA 1995). (finding a co-worker was 

immunized from suit for automobile negligence where both co-workers were traveling from a jobsite "to the same hotel for 

rest and relaxation").H:!l 

1149 * 1149 Today the majority opinion potentially eliminates the many benefits of workers' compensation and substitutes the 

uncertainty of tort claims.ml We wisely chose not to take that action 23 years ago in Vigliotti when confronting what was then 

a new statutory definition of "arising out of," and nothing has changed since. In Vigliotti, we expressed concern that to 

construe "arising out or· as the majority does today "would result in claimants ... bringing suit in tort against their employers 

for injuries they have suffered during work hours, while they are on the employers' premises, but when they are not literally 

performing work." 680 So.2d at 467. Today the majority charts a course towards uncertainty and away from the Legislative 
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intent "to assure the quick and efficient delivery of disability and medical benefits to an injured worker and to facilitate the 

worker's return to gainful reemployment at a reasonable cost to the employer."§ 440.015, Fla. Stat. (2016). 

VI. Conclusion 

Because the risk Valcourt-Williams encountered when she was attending to her personal comfort on her refreshment break 

was a neutral risk of a workplace trip and fall, she met her burden to prove that her accident arose out of and in the course 

and scope of her employment and was therefore compensable. Because the majority reverses and goes far beyond what 

the E/C sought in overturning or otherwise questioning many established workers' compensation cases, and in doing so 

opens employers and co-employees to tort liability, I respectfully, but strongly, dissent. 

Makar, J., dissenting. 

I join Judge Bilbrey's opinion, which explains why jurisprudential change is unwarranted in this "trip-and-fall-during-a

personal-comfort-break" case, which ought to be affirmed based on the thorough factual findings and thoughtful legal 

analysis in the JCC's final summary order (see Appendix). A few points merit mention. 

To begin, the only issue in this workers' compensation case is whether the workplace accident that occurred during an 

authorized comfort break arising from an authorized work-at-home arrangement is compensable. As fate would have it, the 

employer is a workers' compensation claims processing company, Sedgwick Claims Management Services, Inc. 

("Sedgwick"), and the employee, Tammitha Valcourt-Williams ("V-W"), is an experienced workers' compensation account 

claims adjuster. Sedgwick and V-W entered into a Telecommuting/Remote Work Agreement for V-W to continue working for 

the company from her new home in Arizona, from 4:00am-12:30pm PST, to match the normal workday hours in Sedgwick's 

home office in Lake Mary, Florida, where she'd been working. In Arizona, V-W worked from one of her townhome's upstairs 

bedrooms, which she dedicated entirely to her work for Sedgwick, and furnished with a desk, chair and other office 

equipment at her own expense; Sedgwick provided the computer. 

1150 On April 27, 2016, V-W took a mid-morning break, walked downstairs to her kitchen, and tripped and fell while making *1150 

an instant cappuccino.(1] No dispute exists that Sedgwick permitted its employees to take personal comfort breaks, that V-W 

was on an authorized personal comfort break in a location in her home where a break was allowable (her kitchen), and that 

she was engaging in a permissible activity (making a beverage) when the trip and fall occurred. An accidental slip and fall 

under such workaday circumstances is generally compensable-whether it occurred in Sedgwick's Lake Mary home office 

or in V-W's home office-under the personal comfort rule. Sent[Y. Ins. Co. v. Hamlin, 69 So.3d 1065, 1072 (Fla. 1st DCA 

2011) ("The courts have consistently awarded benefits to accidental injuries suffered while an employee is engaging in 

personal comfort activities, based on the rationale that such activities provide a benefit to the employer and are reasonably 

incidental to the performance of work activities."). As this Court held in Hamlin, an employee who engages in acts of 

"personal comfort such as eating a snack, smoking, or taking a restroom break" engages in "an activity that the law deems 

as incidental to work" and thereby arising from the work itself. Id. For example, injuries to a worker who is hit by a car while 

walking across the street to a convenience store are compensable because an "off-premises trip ... motivated by a desire to 

purchase cigarettes ... was a foreseeable and non-prohibited refreshment break activity." Holly_ Hill Fruit Prods., Inc. v. Krider,. 

4 73 So.2d 829,JQQ...(Fla. 1st DCA 1985); cf. Hamlin, 69 So.3d at 1072 (worker who was injured by a tow truck attempting to 

repossess his car from the employer's parking lot, was deemed to not be on a personal comfort break and thereby denied 

coverage). 

Given this background, the question of"exceptional importance" in this en bane hearing involving the personal comfort rule 

is whether V-W tripping over her Shih Tzu-versus her handbag, a kitchen chair, an open cabinet drawer, a newspaper, 

spilled coffee/milk, a space heater, a rug/floor mat, a doorsill, a Roomba,® untied shoelaces, a power cord/computer cable, 

a banana peel, a recycling bin, a pet water bowl, her son's schoolbooks or spattered oil from her husband cooking 

breakfast,!21 a loose floorboard or uneven tile, a trash can or bag, or her own feet while reading an email on her cellphone

renders her claim per se non-compensable. See Fla. R. App. P. 9.331 (a) & (c) (2019) ("En bane hearings and hearing" 

impermissible "unless the case or issue is of exceptional importance") ("A hearing en bane may be ordered only by a district 

court of appeal on its own motion."); IOP 6.4 (2019). 

To resolve this case, the key factual inquiry is whether Sedgwick prohibited dogs in the home work environment and, if not, 

was it foreseeable that an accident of this type might arise in a personal comfort break. In this regard, it has been noted that 
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"[e]very ·personal comfort' case accepted as compensable by [this Court] has met three prongs: 

(1) The activity has been a traditional or routine part of the work place experience (incidental to work); 

1151 (2) The employee's participation in activity of this type has been held to * 1151 benefit the employer by 

producing a refreshed employee; and 

(3) The injury results from either a work created risk or a neutral risk." 

Hamlin, 69 So.3d at 1072. Because the first two prongs are met in this case, the remaining issue is whether the record 

evidence establishes that the trip and fall was due to a work-related or neutral risk. Id. ("The personal comfort rule only 

applies when there is either a work-related, or neutral risk."). Work-related risks are those directly associated with the work 

performed, such as risks of injury from dangerous or malfunctioning machines, risks of increased occupational diseases, 

and the like. Neutral risks are neither entirely work-related nor directly related to an employee's personal idiopathic health 

deficiencies; they are risks common to employees, such as motor vehicle accidents, slips on wet surfaces, falls on stairs, 

and so on. 

Trips, slips, and falls are consistently among the top two-three causes of workplace injuries and workers compensation 

costs.f~l They are inherent in the workplace, whether it is a company's home office, a field office, a work-at-home office, or 

an off-premises location where a non-prohibited refreshment break occurs. The neutral risk of a fall exists in each of these 

locales during a personal comfort break and is thereby work-related. Not every injury that occurs during a personal comfort 

break is compensable, of course, but slip and falls typically are because of the control that employers have over the time, 

place, and manner of work breaks; the neutral nature of slips and falls; and the foreseeability test that weeds out 

implausible or questionable scenarios. See Galaida v. Autozone, Inc., 882 So.2d 1111, 1113 (Fla. 1st DCA 2004) (employee 

who brought a gun onto employer's premises and accidentally shot himself during a cigarette break was not a "foreseeable 

consequence" to which compensability applies under personal comfort rule). It is expected that persons who are allowed to 

work from their homes will take periodic breaks and may suffer compensable injuries from falls arising from a range of 

causes. The exceptions to compensability in these situations are where (a) an employee has a personal idiopathic health 

condition or some other disqualifying pre-existing personal factor that caused her injury, Medeiros v. Residential 

Communities of Am., 481 So.2d 92, 93 (Fla. 1st DCA 1986) ("When a claimant suffers from an idiopathic, or preexisting, 

condition which results in injury, the injury is compensable only if the claimant can show that it ·arose out of his 

employment."); (b) the risk is one the employer controls and has prohibited, Galaida, 882 So.2d at 1112-13 (noting that to 

cross the street to purchase cigarettes was a "non-prohibited refreshment break," but that firearm causing injury was "strictly 

prohibited"); or (c) the risk encountered during the break is unforeseeable, Id. at 1112 ("The personal comfort doctrine 

incorporates a foreseeability element to the cause of injury."). Only the latter two factors-foreseeability and employer 

control-are at issue in this case. 

Let's first look at employer control of the home work environment. Sedgwick's pro forma telecommuting agreement, which 

1152 says the company "considers telecommuting to be an appropriate work arrangement," is slightly over three-pages, *1152 

single-spaced and addresses seven topics: the scope of the agreement, the terms and termination of the agreement, 

performance expectations, travel, work environment, equipment and supplies, liability and miscellaneous matters. It makes 

clear that telecommuting "is not an entitlement," is "permitted in [Sedgwick's] sole discretion," and embodies Sedgwick's 

authority to control the nature of the arrangement and the work-at-home environment. 

The agreement, however, says very little about the work-at-home environment other than that the employee "must establish 

an appropriate work environment free from distractions within his or her home. A professional business environment must 

be maintained that includes, but is not limited to, the elimination of background noise" and must not be "a replacement for 

dependent care." The "home office" itself "must be clean and free from obstructions" and the "work station" is to be 

"designed for safe, comfortable work." Photos of the "work station" might be required "for approval" by Sedgwick (who "has 

the right to monitor activity" on all its equipment and communications systems). 

The agreement was silent on all other aspects of the home office and its environment, including standards or guidelines for 

bathrooms, kitchens and other places where refreshment/personal comfort breaks would occur within the home. 

Sedgwick, despite its full control over the terms of the telecommuting agreement and the conditions of the work-at-home 

environment, asserts that it does not have such power; instead, it asserts that it is V-W who has "sole control" over the 

situation. Sedgwick characterizes this case as one in which the JCC "declared a personal, uncontrollable, unforeseeable 
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risk" as a work-related risk. (Emphasis added). But that's simply not the case. Sedgwick had the authority to prohibit all 

pets, including dogs, from the work environment but did not do so. At best, its corporate representative testified in 

deposition only that pets were not permitted in the Lake Mary, Florida, office, leaving unanswered how Sedgwick handles its 

telecommuting arrangements with each of its work-at-home employees. Sedgwick points to the "free from obstruction" 

language in its agreement, but that only applies to the "home office" (which is not where V-W fell); Sedgwick also presented 

no definition or interpretation of this term and how an employee would understand that it included a dog. More importantly, 

compensable workplace accidents occur even where a fall is over an "obstruction"-an employer cannot eliminate the 

compensability of all workplace trips/falls simply by pointing to a policy that workspaces must be free of "obstructions.• 

Because this case was decided on a final summary order, Sedgwick has accepted the JCC's factual findings without 

challenge; Sedgwick only contests the legal conclusion of compensability. The JCC found: 

• Sedgwick "had the right to inspect [V-W's] work premises and review her work situation for safety and to 

make sure that she had a comfortable working situation. 

• Sedgwick "never did inspect or view her home office set-up either in person or by video or photographs." 

• "The Telecommuting Agreement did not limit the personal property that the Claimant could have in her 

home. The agreement notably required the office space to be free from hazard. Yet there is no evidence of 

hazard in the office space to suggest that the claimant was non-compliant with the agreement." (Emphasis 

added) 

1153 * 1153 • V-W says "she owned dogs when she worked" in the Lake Mary office," but "whether this is true or 

not, the Telecommuting Agreement does not limit the Claimant's ability to own and possess pets in her home 

office." {Emphasis added) 

These factual findings, among others in the order (see Appendix), buttress the conclusion that Sedgwick had control over 

the home environment {which it did not exercise) and that Sedgwick failed to prove that V-W was prohibited from having her 

personal property, including her Shih Tzu, in her kitchen where the refreshment break occurred. In essence, V-W's home 

environment was her work environment, and Sedgwick had the authority to control and impose restrictions as to the risk at 

issue despite its failure to do so. Sandbem v. JC Penney_ Co. Inc., 243 Or.Ar:m. 342, 260 P.3d 495, 500 (2011) {holding 

employer's claim that it lacked control over the risk of a dog in a work-at-home studio "is unwarranted because, although the 

employer may not have had control over claimant's dog, it had control over whether claimant worked away from the 

studio."). The ordinary hazards in an employee's home office, kitchen or bathroom that are encountered in connection with a 

work-related activity, such as a refreshment break, are hazards of the employment unless excluded by the employer; here, 

they were not, thereby supporting compensability. Moreover, no evidence suggests that V-W "imported" a purely personal 

risk into the workplace, such as an idiopathic condition; see Leon County_ Sch. Bd. v. Grimes, 548 So.2d 205 (Fla. 1989). 

(claimant's fall, which resulted solely from pre-existing personal medical condition, was not compensable); instead, 

Sedgwick authorized the work-at-home arrangement and did not exclude a common houseful feature, a dog, from its 

telecommuting agreement and must bear the foreseeable consequences. 

Next, let's turn to foreseeability. Was it foreseeable that V-W might fall in the way she did, i.e., over her Shih Tzu, during a 

refreshment break? V-W says that Sedgwick knew she had dogs in her home because "her dogs [were] a topic of 

conversation" when she worked in Sedgwick's Lake Mary office. She argued that "it is foreseeable that a person who is 

allowed to work from their home will take periodic breaks and may suffer injuries from falls regardless of the cause of the 

fall. Had she fallen on a piece of ice that had melted or a plumbing leak or some foreign object that was on the floor, this 

would still be a compensable accident." 

The JCC found that Sedgwick's telecommuting agreement did not preclude pets in the home work environment, which 

makes a trip over a pet an obvious possibility. It's no different than if Sedgwick permitted dogs in its own workplace, for 

example, by allowing comfort/therapy dogs, by providing ADA accommodations with service dogs {something many 

employers-including courts-have done) or by affirmatively embracing the dog-at-work experience {as many companies 

have done, including major ones like Amazon, Google, and Ticketmaster). See Brittany Shoot, 10 Pet-Friendly Companies 

Where It's Always Take Your Dog to Work Day, FORTUNE (June 22, 2018), http:l/fortune.com/2018/06/22/take-your-dog-to

work-day-pet-friendly-companies/{noting that 'Take Your Dog to Work Day®" is the Friday after Father's Day). And the 

prevalence of pets in the home is substantial and increasing: A 2017-2018 industry survey found that 68% of U.S. 

households have pets, up from 56% in 1988. See Pet Industry Market Size & Ownership Statistics, AMERICAN PET 
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1154 PRODUCTS ASSOCIATION, https://www.americanpetproducts.org/press_industrytrends.asp *1154 (last visited Mar. 25, 

2019). Of tbe 84.6 million homes having pets, 60.2 million had dogs, which is roughly 48% of all households. Id. Cats came 

in second at 38%. Id. A prior survey in 2012 found that the percent of households owning dogs was 36.5%, comprising 69.9 

million dogs in 43.3 million homes. See U.S. Pet Ownership Statistics, AMERICAN VETERINARY MEDICAL 

ASSOCIATION, https://www.avma.org/KB/Resources/-Statistics/Pages/Market-research-statistics-US-pet-ownership.aspx 

(last visited March 21, 2019). Cats, again, were a close second at 30.4%. Id. These data make clear that employers should 

reasonably foresee that employees have dogs and other pets in their homes with their attendant benefits and risks. 

By casting dog ownership as a purely and exclusively personal risk that doesn't "arise out of" employment as a matter of 

law, the Court thereby categorically prohibits coverage for workplace accidents even where an employer affirmatively allows 

pets in the workplace. As a result, accidents that occur in workplaces with pet-friendly policies are not covered under 

chapter 440 and the injured party's remedy is a personal injury lawsuit against the company, the dog owner, and perhaps 

others involved, which thwarts the point of the workers' compensation system. See generally Taylor v. Sch. Bd. of Brevard 

County, 888 So.2d 1,...§._(Fla. 2004). ("In the ordinary case, when we are faced with a situation where an employee is injured 

on the job there exists a natural inference that the injury is covered by the Legislature's workers' compensation scheme. 

That is the fundamental purpose of the law, to provide benefits for work place injuries in place of common law remedies."). 

Alternatively, employers with pet-friendly policies will have to enter indemnification agreements for workplace accidents or 

obtain supplemental insurance coverage, both options raising costs and stifling the modem trend that sees multiple benefits 

for canine-friendly workplaces (such as decreased stress levels, promoting a friendlier/relaxed atmosphere, attracting top 

young millennial talent, and so on). Not every business wants or can be pet-friendly (due to allergies, unsuitability of some 

workplaces for pets, and like issues), but judicially imposing a per se rule that "dogs= personal risk= no coverage" 

unnecessarily dampens workplace innovation and managerial creativity with no upside. 

Finally, as Judge Bilbrey points out. this is a "course and scope" case, not an "arising out of employment" case. That's 

because the personal comfort doctrine, by its very nature, arises solely out of the need for employers to make allowance for 

authorized breaks to tend to personal needs during the workday; it is an exclusively work-related doctrine because it exists 

solely to facilitate the employer-employee relationship during work hours. It is casually connected to and originates solely 

from employment. Why else would a personal comfort break of short duration be authorized other than to facilitate the 

employment relationship during the workday? One doesn't take a personal comfort break unless one is at work (which 

explains why V-W tripping over her dog on a Saturday/Sunday wouldn't be compensable). And wouldn't it be an oddity to 

exclude all personal risks from coverage for personal comfort breaks? Most items over which V-W might trip and fall in her 

kitchen or office could be dubbed as "personal" because she owns them and uses them for her personal benefit (chair, rug, 

etc.), but that doesn't provide a limiting principle for denying coverage. Instead, the better approach is the existing one in 

personal comfort cases, which limits "personal risk" to the defined category of preexisting idiopathic conditions and focuses 

1155 on the factual findings of each case to make an assessment * 1155 as to whether the risk is a "neutral" one the employer 

allowed/prohibited and the foreseeability of the risk. 

All this said, given that Sedgwick did not limit pets in V-W's work-at-home agreement, made no effort to control risks in the 

kitchen or other areas where home comfort breaks might occur, and knew or should have known that V-W had pets at 

home, the foreseeability of a slip and fall over a dog is clear, particularly in light of the data on the extent of home pet 

ownership and the growing trend of allowing dogs in the workplace. As the Supreme Court said fifty years ago, the 

"statutory phrase 'arising out of and in the course of employment,' which appears in most workmen's compensation laws, is 

deceptively simple and litigiously prolific." Cardillo v. Liberjy Mut. Ins. Co., 330 U.S. 469, 479, 67 S.Ct. 801, 91 L.Ed. 1028 

.(1947).. This dog-at-work litigation proves this timeworn point. Q.E.D. 

Attachment 

APPENDIX 

OVERVIEW 

Ms. Valcourt-Williams, a 53 year old account claims adjuster, sustained injuries from a trip and fall accident on April 27, 

2016 that she maintains occurred within the course and scope of her employment with Sedgwick Claims Management 
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Services. The accident occurred at her home in Sierra Vista, Arizona while she was employed as a remote employee for the 

company under a telecommuting remote employment agreement. The E/SA contends that under the Telecommuting 

Agreement entered into between the parties, and given the undisputed details of Ms. Valcourt-Williams fall and any alleged 

injuries, the accident is not compensable as a matter of law. 

*** 

In regard to the issue on the merits of the Motion for Summary Final Order, the Claimant maintains she complied with the 

terms of the Telecommuting Agreement and that the accident arose out of and occurred within the course and scope of 

employment consistent with the case law governing the personal comfort doctrine. The E/SA submits that the accident did 

not arise out of employment and as such its compensability should be denied. Given the undisputed facts in this case and 

for the reasons stated below I find the claimant's accident of April 27, 2016 is compensable and that the Claimant's accident 

arose out of and in the course and scope of her employment. 

Claimant was hired by the Employer in 2011 and she worked in the Lake Mary office of the Employer until December of 

2014 when she and the Employer entered into a Telecommuting/Remote Work Agreement (hereinafter referred to as 

Telecommuting Agreement). This agreement provided that the Claimant would create a work environment in her home for 

the employer. I find her home became her office during her regular working hours which were from 7am-3pm Lake Mary, 

Florida time. 

Pursuant to the Telecommuting Agreement, Claimant converted a room in her town- home to an office specifically 

designated for her adjusting work with Sedgwick. As part of her employment, she was required to work specific hours and 

was allowed to take periodic breaks just as though she was working in the Sedgwick office in Lake Mary, Florida. She was 

required to be working from 7am to 3pm Lake Mary, Florida time. Her designated work location was from her home in Sierra 

Vista, Arizona. She was required to set up specific equipment, some of which was provided by the Employer, in her home 

1156 and * 1156 convert some space in her home to accommodate the office set up required by the Employer. Under the 

Telecommuting Agreement, the Employer had the right to inspect her work premises and review her work situation for safety 

and to make sure that she had a comfortable working situation. The Employer never did inspect or view her home office set

up either in person or by video or photographs. The Telecommuting Agreement did not limit the personal property that the 

Claimant could have in her home. The agreement notably required the office space to be free from hazard. Yet there is no 

evidence of hazard in the office space to suggest that the claimant was non-compliant with the agreement. 

The facts are not in dispute. Claimant suffered and accident during the course of her employment when she had taken a 

mid-morning break to get a cup of coffee. She uses a bedroom on the second floor of her two-story townhome as her 

dedicated home office. On April 27, 2016 at 7:00 a.m. Pacific Standard time (10:00 Eastern) she suffered her accident. 

According to her un-contradicted testimony the Claimant begins work at 4:00 a.m. Pacific Standard time in order to work for 

her employer for its Florida hours of 7:00 a.m. until 3:30 p.m. Her accident occurred when she left her upstairs office and 

went downstairs to go into the kitchen. She retrieved a cup from the cupboard to make some instant cappuccino and when 

she turned around she tripped over her dog and fell landing on her right knee and hip sustaining according to her, injuries. 

As to the extent there may be justiciable controversy as to whether an injury occurred, such matter is not a proper subject 

for a motion for summary final order and will ultimately be decided from consideration of the totality of the evidence 

produced and received at the final hearing. 

The accident was reported to her employer immediately after she completed making her coffee and returned upstairs to her 

home office. The parties acknowledge that the accident occurred during the time period the claimant was to work for the 

employer. Claimant represents that she owned dogs when she worked for the Employer in the Lake Mary office from 2011 

through 2014. Regardless of whether this is true or not, the Telecommuting Agreement does not limit the Claimant's ability 

to own and possess pets in her home office. 

I find the Claimant's April 27, 2016 accident arises out of her employment and is therefore compensable. I find the fall, 

which was accidental, occurred during her normal work hours and at the time that it did as a result of her refreshment break 

from work for the employer. I find the comfort break was reasonable and to be anticipated and foreseeable by the Employer. 

The claimant was not in an area that she was forbidden to be and was in the kitchen of her home which would be similar to 

the break room at an office. The fact that the claimant was allowed to operate out of her home, I find that it was reasonably 

foreseeable to the employer that the Claimant would take periodic breaks for her comfort to attend to personal needs 
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including coffee breaks and bathroom breaks. I further find that the claimant attending to a reasonable personal comfort 

needs is conducive to the facilitation of the employment. Thus I find from the evidence presented no deviation from 

employment and no temporary abandonment of the job can be reasonably inferred. I find that her comfort break was not in 

violation of any company rule or was shown in the Telecommuting Agreement to be prohibited. Available use of her kitchen 

1157 * 1157 and bathroom would be necessary to meet her personal comfort needs. 

I do not find that at the time of her accident the claimant was on a purely personal mission having no relationship from work 

nor do I find that the Claimant took any affirmative action that took her out of her normal work and into a purely personal 

situation. The facts in this case in my opinion are clearly distinguishable from the facts in SentrY. Insurance ComP.any_y. 

Hamlin, 69 So.3d 1065 (Fla. 1st DCA 2011 ).. In Sentry, the worker was not pursuing personal comfort but rather was on a 

purely personal mission of attempting to recover personal items from his vehicle that was being repossessed and being 

towed away at the time of his injury. None of the items he was trying to retrieve were related to work and he took the 

affirmative action by going into his repossessed vehicle while it was being towed away. It was by those personal efforts that 

the workers' injury was caused. He was performing an activity clearly of no benefit to the employer whatsoever. The 

claimant here was obtaining refreshment and nourishment to continue in her work for the employer. 

The E/SA argues that the accident was not a work created risk. But this tribunal rejects this argument as clearly the 

Claimant was in the course and scope of her employment at a mid- morning break. She was on a work permitted break in 

a "break room" of which the Employer either knew or should have known was a place where she would getting [sic] 

something to drink which is permitted by her employer. It was a neutral risk as permitted under the Sentry Insurance 

Company case analysis. I find the Employer imported the risk into the claimant's home by authorizing and permitting a 

remote office to be established with reasonable expectations that comfort and refreshment breaks would be required during 

her eight hour work day. The Employer by virtue of the Telecommuting agreement imported the work environment into the 

claimant's home and the Claimant's home into the work environment. The Employer's Telecommuting Agreement did not 

restrict the area where she could take breaks, where she could use the bathroom or what personal property she could keep 

in her home, including pets. Sy Jenkins, the adjuster for the E/SA, admitted that the Telecommuting Agreement did not 

restrict the Claimant's ability to have pets in her home. He further admitted that the Employer had the right to inspect and 

obtain photographs of the Claimant's work environment and never asked to do either. The Employer created to my mind 

what is tantamount to a satellite office for the Employer from which the Claimant was working and with it the risk of injury 

inside the home during normal working hours and conditions as long as the Claimant would be within the course and scope 

of her employment. 

I find that the claimant was required to get up early and work in order to accommodate the employer's schedule in Lake 

Mary, Florida. Therefore she had to get up at 4:00 a.m. Pacific Standard time (an extremely early time for most people) in 

order to be at work for the employer in Florida at 7:00 a.m. It was reasonably foreseeable that the claimant would have to 

take comfort or refreshment breaks and the logical place with which she could do so was in her home kitchen and 

bathrooms. Such personal comfort activities provide a benefit to the employer and are reasonably incidental to the 

performance of her work activities. Therefore I find the accident indeed flowed from the employment as a natural 

consequence and that taking a break to get something to drink during normal working hours has a relationship to her work 

1158 and is a necessary *1158 function of her being able to continue to work for 8 hours during the day. Bayj[ont Med. Ctr. v. 

Harding. 653 So.2d 1140 (Fla. 1st DCA 1995).1 do not find as the E/SA argues that the Claimant imported the risk into the 

work place. I find the tripping over the dog would be no different than if she had slipped on a liquid substance on the floor, 

on a lose kitchen floor mat, or over her own two feet. I find the accident would be compensable. 

In regard to the above findings I do not find that the accident was distinctly and wholly personal in nature. Claimant was not 

carrying out a mission that was purely personal and not related to work, incidentally or otherwise. Had the claimant been 

playing with the dog and was injured in the process of doing so, then I would find the accident would not be compensable, 

that there would be no job connectedness and that there would indeed be a deviation from employment to otherwise bar 

compensability. Such was not the case here. Thus this case is distinguishable from the trial level case of Kimberly Shepherd 

v. The Pantry, XX-XXXXXXWWA (Decided 12/20/13) that the E/SA offers for my consideration. And the facts in this case 

are also significantly different from the Sentry case upon which the E/SA relies. 

In summary I find the claimant complied with the Telecommuting Agreement. Her home office (upstairs bedroom dedicated 

as her office) was apparently free of any obstructions and included those items required to make the office safe and 

functional. At least there was no evidence that it was not. There is no showing that the accident actually occurred in the 

home office because of an obstruction therein. Furthermore the agreement does not exclusively deny all accidents that 
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occur in other areas of the home which appears to be the suggested argument in the E/SA's motion. The specific language 

is that, "injuries occurring in other locations in Colleague's home ordinarily will not be covered." As heretofore alluded to, I 

find it is reasonable that accidents that occur in the bathroom or kitchen may be compensable as those areas would be 

necessary for a worker to meet their personal comfort needs. I find that it would be most illogical for the claimant to leave 

her home in order to meet those personal comfort needs. Especially given the claimant gets up as early as 4:00 a.m. in 

order to render the adjusting services to her employer in Florida. Meeting her personal comfort needs adheres to the benefit 

of the employer and flows from the employment as a natural consequence. Holly_ Hill Fruit Products, Inc. v. Krider,£1 

So.2d 829 (Fla. 1st DCA 1985). It is foreseeable that the claimant may want and may need to take a coffee break to keep 

her mind alert and to remain focused in her work. It is reasonable to conclude that the claimant who is permitted to work 

from her home would go to her kitchen on breaks. I find that she did not leave her work premises at the time of the injury as 

she was in an area in her general and necessary work environment. I find there is indeed the connection between the 

Claimant's employment and her accident which arose from her employment. I find the personal comfort doctrine does apply 

in this case notwithstanding the E/SA's protestations to the contrary. Lastly I find the claimant did not do anything 

affirmatively to cause her accident. It was an unexpected event or result that happened suddenly. 

I do not find under these facts presented that the claimant imported her personal property, the dog, as to affirmatively cause 

this claim to be non-compensable. Additionally there is no clear and undisputed evidence that there was any personal 

1159 medical condition of the Claimant that caused * 1159 her fall. As such her fall at this juncture is found to be compensable. 

Walker v. Broadview Assisted Living, 95 So,3d 942,_(Fla.1st DCA 2012). 

In order for summary judgment to be granted, there must be no genuine issue as to any material fact and one of the parties 

must be entitled to judgment as a matter oflaw. "Summary judgment is proper only where the pleading and record do not 

reflect conflicting issues of material fact." See Levey G. Getelman, 408 So.2d 663,665 (Fla. 3rd DCA 1981). If issues of fact 

exist and the slightest doubt remains, summary judgment cannot be granted. 

All doubts as to the existence of genuine issues of material fact are to be resolved against the moving party. The moving 

party is required to produce probative evidence indicating conclusively that genuine issues of material fact do not exist. Until 

such time as it does so, the opposing party is under no obligation to show that issues remain to be tried. See Holl v. 
Talcott, 191 So.2d 40, 43 {fla. 1966). and Fletcher Co. v. Me/roe Mfg. Co., 261 So.2d191, 193 (fla. 1st DCA 1972).. Once 

the moving party introduces evidence of its prima facie right to summary relief, the non-moving party must produce 

competent counter evidence. Simply asserting that an issue of fact exists will not suffice. See Landers v. Milton, 370 So.2d 

368 (fla. 1979). and Almand Construction Co. Inc. v. Evans. 547 So.2d 626, 628 (Fla. 1989) .. 

Upon review of the record submitted, considering the arguments of counsel and being otherwise advised in the premises, I 

find that there are no genuine issues of material fact as to only certain issues. 

a. I find that the Claimant was in the course and scope of her employment. 

b. I find based on the above that she had an accident during her normal working hours on the work premises 

established by the Telecommuting Agreement and that her accident and possibly her injuries arose out of 

and in the course of her employment as a Telecommuting Employee working from a satellite office of the 

Employer. 

c. I find that the Claimant sustained a compensable workers' compensation accident when she fell on her 

mid-morning break and was reportedly injured as a result of that fall. 

d. I reserve jurisdiction to determine what injuries, if any, were directly related to her fall of April 27, 2016 and 

this will be determined following the final hearing on November 8, 2016. 

WHEREFORE IT IS HEREBY ORDERED AND ADmDGED that: 

The Employer/Servicing-Agent's Motion for Summary Final Order is DENIED, and I find the Claimant 

sustained a compensable workers' compensation accident on April 27, 2016 which arose out of and in the 

course of her employment with the Employer. 

DONE AND ORDERED in Chambers in Orlando, Orange County, Florida. 
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/s/ Honorable W. James Condry Judge of Compensation Claims 400 W. Robinson Street, Suite 608-North Orlando, Florida 
32801 

[1] The history of workers compensation and the creation of the "Great Trade Off" is discussed in Lloyd Harger, Worl<ers' Compensation, A 

Brief History, Florida Department of Financial Services, Division of Workers' Compensation, 

https://www.myfloridacfo.com/division/wc/infofaqs/history.htm (last visited March 26, 2019). 

[;?] The United States Census Bureau reports that in 2016, 7,591,793 Americans worked at home for a paid employer. 

https://factfinder.census.gov/faces/tableservices/jsf/pages/productv iew.xhtml?pid=ACS _ 17 _ SPL_ K200801 &prodType=table (last visited 

March 26, 2019). 

ml Hence workplace fainting, as mentioned by the en bane majority, or any other idiopathic or preexisting condition personal to a worker, 

does not arise out of employment and is therefore not compensable. 

[41 The risk here that is compensable is the neutral risk of a workplace trip and fall. Had the Claimant been bitten by her dog, the risk to be 

considered would have instead been the risk of an attack by her dog - presumably a personal risk in most workplaces. 

[§] As we stated in Galaida, "The personal comfort doctrine incorporates a foreseeability element to the cause of injury." Id. at 1112. Given, 

Ross, Walker, Caputo, Lanham, and Cabrera, among other cases, it is clearty foreseeable that an employee would trip and fall in the 

workplace. If the foreseeability is focused on dogs or other pets, as Judge Makar discusses in his dissent, it is clearly foreseeable that an 

American household would have a common house pet. Dissenting op. at 1153-54 (Makar, J.). The foreseeability of the presence of a dog 

here may have changed had it been banned by Sedgwick, as the employer banned the firearm in Galaida, but dogs were not prohibited by 

Sedgwick. 

[§] Furthermore, had the majority provided a complete quotation from Metro12Q.litan Dade CountY.. v. Russell. 637 So.2d 69 (Fla. 1st DCA 

1994).. this point would have been demonstrated. Majority op. at 1137. In Russell we said, "If the JCC finds that Claimant has an idiopathic 

condition, then before the causal connection can be found and the work injury deemed compensable, the JCC specifically must find also 

that Claimant demonstrated that the injury resulted from an effort, exertion, risk, or strain beyond that which is normally encountered in 

Claimant's non-employment life." Id. at 70 (emphasis added). 

[I] "In 2017, 242 privately-owned insurers actively wrote workers' compensation insurance in Florida. In total, private sector insurers wrote 

$ 3,183,302,670 in premium.• 2018 Worl<ers' Compensation Annual Report, Florida Office of Insurance Regulation, 

https://www.floir.com/siteDocuments/2018WorkersCompensationAnnualReport.pdf (last visited March 26, 2019). 

[§] Furthermore, bring your child to work days and bring your pet to work days would seem to be especially fraught with the possibility of co

employee lawsuits under the majority's change to the meaning of "arising out of." 

n;JJ Undoubtedly some injured workers would be happy for the substitution. The potential damages for tort claims include non-economic 

damages such as pain and suffering, emotional distress, and loss of consortium which are not present as Florida workers· compensation 

benefits. 

[11 During the pendency of her workers· compensation claim, V-W emailed her fact pattern (without identifying it was her situation) to 

defense counsel that the carrier had used in the past who opined that it was compensable ("Unfortunately, this appears to be a 

compensable claim, based on these facts."). 

[;?] V-W lives with her husband (a professional cook) and a 14-year old son along with a 50-pound Husky, a 22-pound Shih Tzu, and a 

cockatoo. 

rn See National Safety Council, Injury Facts, Top Work-Related Causes, https://injuryfacts. nsc.org/work/work-overview/top-workrelated

injury-causes/(last visited March 26, 2019); National Safety Council, Injury Facts, Workers· Compensation Costs, 

https://injuryfacts.nsc.org/work/costs/workers-compensation-costsl(last visited March 26, 2019). 
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SCHWAN FOOD CO., et al. 
v. 

Ryan FREDERICK.

No. 1289, Sept. Term, 2017.

June 27, 2019.

Court of Special Appeals of Maryland.

Appeal from the Circuit Court for Baltimore County Case No. 03-C-16-005618.

*664 Argued by: Michael S. Fox (Anthony J. Zaccagnini, Alex Dobrusin, Semmes, Bowen, Semmes, on the brief), Baltimore, MD, for Appellant.664

Argued by: Blaine M. Kolker (Silver Kolker, LLP, on the brief), Baltimore, MD, for Appellee.

Panel: Leahy, Reed, James P. Salmon (Senior Judge, Specially Assigned), JJ.

*663 Leahy, J.663

"So be sure when you step, Step with care and great tact. And remember that life's A Great Balancing Act."

Dr. Seuss

"Oh, The Places You'll Go!" (1990)

Technological innovation enables citizens of Maryland to work for companies located anywhere in the world, at any time, from any place in the State.[1] This modern
expediency drives the primary issue before us: whether an injury that an employee sustains while leaving his or her home to travel to a work-related site can be deemed

to have "arise[n] out of and in the course of employment."[2] In examining this issue, we must address a matter of first impression under Maryland workers' compensation
law; namely, whether an employee's home can qualify as a work place or work site.

Appellee, Ryan Frederick, worked as a customer service representative for appellant, Schwan Food Company ("Schwan"),[3] which is based in Minnesota with no local
offices in Maryland. His job entailed traveling in his personal car to various grocery stores throughout Maryland to meet Schwan's delivery drivers and receive inventory
deliveries for each of his accounts. On the morning of January 28, 2016, while still at home, Mr. Frederick used his employer-provided handheld computer to download
his route for the day. His plan was to drop his son off at daycare on the way to his first account, the Walmart in Ellicott City. Unfortunately, he slipped on black ice on the
sidewalk by his car in front of his home and suffered injury to his right leg.

Mr. Frederick filed a claim with the Workers' Compensation Commission ("WCC"). Schwan maintained that Mr. Frederick's injury was not compensable because he was
on his way to drop off his son—a personal errand. The WCC issued a summary decision denying Mr. Frederick benefits after finding that "the claimant did not sustain an
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accidental injury arising out of and in the course of employment[.]" Mr. Frederick petitioned for judicial review in the Circuit Court for *665 Baltimore County on May 24,
2016, and requested a jury trial.

665

Mr. Frederick's case proceeded to trial before a jury on July 25, 2017. At the close of Mr. Frederick's case, the circuit court denied Schwan's motion for judgment and, at
the close of all evidence, granted Mr. Frederick's motion for judgment. The court concluded that Mr. Frederick had been working from his "home office" before he set out
to travel to his first account, and consequently, the injury that he sustained "arose out of and in the course of his employment."

Schwan timely appealed to this Court from the order reversing the WCC's decision. Schwan challenges the circuit court's determination that Mr. Frederick's injuries arose
out of and in the course of his employment with Schwan.

We hold that injuries sustained by the employee en route from the employee's home work site to another work-related site may arise out of and in the course of
employment. As detailed in our discussion, in order to determine whether a home qualifies as a work site, we adopt a three-part test rooted in eminent principles of
workers' compensation law. In this case, we conclude that material facts remain in dispute as to whether Mr. Frederick's home qualified as a home work site and whether
he had commenced his work day and was fulfilling his work duties, or something incident thereto, at the time of his injury. Because it was for the jury to resolve these
predicate factual issues, the circuit court erred in ruling, as a matter of law, that Mr. Frederick's injury arose out of and in the course of employment. Accordingly, we
remand for a new trial.

BACKGROUND

A. The Petitioner's Case

Mr. Frederick was the only witness to testify at his trial in the circuit court. He explained that he was employed with Schwan for about four years[4] and described his job
duties as a customer service representative:

I would travel [ ] from store to store, meet with decision[ ] making personnel in the store, store managers, department managers, decide display aspects,
like the end caps in the store where [ ] they have stuff at the end of the aisles... on display, decide sales, [ascertain the] space[s] they were going to give
me in the shelves. Decide, you know, quantity and inventory that the store may have wanted. Also helping replenish[ ] the shelves [ ] to make sure the
shelves stayed full for customers to come in and purchase product.

According to Mr. Frederick, he could not have held his position as a customer service representative without having his own car to travel to each of his accounts.[5]

Schwan reimbursed him for mileage incurred while traveling between his first and last accounts through a "fuel card that was pre-loaded at the beginning of each week"
with funds to cover his travel expenses. Mr. Frederick admitted that Schwan did not normally reimburse him for mileage he incurred driving to his first account—although
he did claim this mileage for tax purposes.

The "Home Office"

Mr. Frederick testified that his office was at his home in Mount Washington where he had a computer and printer set *666 up on his dining room table for work. Although
Schwan did not pay for the computer, printer, or internet at his house, Mr. Frederick did receive an employee discount on his internet service pursuant to an agreement
between the internet service provider and Schwan. Mr. Frederick asserted that Schwan was aware that he received this discount. Schwan also provided him with the
Intermac—a small handheld computer that he used to complete work-related tasks. The Intermac required a WiFi connection, so he would use his Intermac at home

666
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where he had WiFi to complete his daily downloads and uploads of sales information. Mr. Frederick used the Intermac to enter his reimbursable mileage for each day as
well. He conceded that he could run the downloads on his Intermac after he left his home so long as he could connect to WiFi; however, he was unsure whether the
Walmart in Ellicott City, or any of his accounts, had WiFi.

Additionally, Schwan mailed certain work materials, such as big display posters and coupons for grocery stores, to Mr. Frederick's home about "once or twice a week."
He kept all of these work materials at his home because there was nowhere else he could keep them; he was prohibited from storing the materials at the grocery stores,
and many of the materials were "too large to even store in [his] car and still be able to use [his] car on a daily basis."

Mr. Frederick's Typical Work day

At trial Mr. Frederick described his typical work day around the time of his accident. He did not have set working hours; however, his typical work day began in the
morning at his home "as soon as the phone started ringing really." He stated, "[p]eople would start calling you at [ ] 4 a.m. because that's when they were there and...
available." Mr. Frederick related that his daily routine back in January 2016

... would start in the morning.... Before I left my home I would do my download in my hand held. That kind of gave me an idea of what stores you had to go
to that day. Gave me an idea of where the truck drivers were going to be going because we did not deliver our own product.

We had to coordinate with truck drivers in the morning before we went out [in order] to figure out [ ] which other customer service route stores [the drivers]
had on hand ... so we knew where we were going and as to where the truck was going so you weren't kind of running around trying to chase a delivery
truck.

Mr. Frederick would then use the information from the downloads to contact the driver and other customer service representatives who had deliveries on that same truck
to determine the order of the deliveries. He would complete these communications from his home before leaving to drive to his first account.

When asked what other "work activities" he conducted at his home, Mr. Frederick replied:

[F]rom home, my day would actually start much earlier as a lot of the department managers [who work during] the receiving hours [at] grocery stores
[work] overnight ... so there were a lot of times where ... you made contact with these people before you left your home [ ] to decide if they were going to
give you display space, or, if they were going to give you that, you had to coordinate that with them before they left the store in case you didn't make it to
the store in time[.]

Once these preliminary communications were completed, Mr. Frederick would leave his home and travel from store to store using his personal vehicle to carry *667 out
his other work duties. He would typically hold business meetings with Schwan employees in grocery store parking lots or, for "large meetings where everyone was to be
involved," Schwan would rent out a room in a public library or hotel.

667

The Morning of the Accident

On January 28, 2016, Mr. Frederick related that the weather was "crappy" and that Maryland had just experienced one of the biggest snow storms in a long time. He
testified:

That day started, I don't remember exactly what time. I got up, I did my download. I get in contact with my driver[ ] to kind of figure out where he was going
to be. Because of inclement weather the drivers tend to start a little bit later to give the road some time to get cleared up so they're not driving the big
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trucks out on the roads with icy conditions.

I had been in contact with my drivers. I ha[d] done some e-mails. That's ... about it that morning.

He left his home around 9:00 a.m. to go to his first account, the Walmart in Ellicott City. Mr. Frederick testified that he had his work materials in his hands and his five-

year-old son walking beside him, "[o]ff to the left somewhere." He explained that he planned to drop off his son at daycare on his way to the Walmart.[6]

Mr. Frederick explained that dropping off his son at daycare was not his primary objective when he left the house, and that if he were not going to work, his son would not
have been going to daycare. The daycare was a "block and a half" off-route from his house to the Walmart.

Ultimately, Mr. Frederick "never made it to the car." He fell on black ice that was on the walkway to his car outside of his house and suffered a fracture to his right leg,
which, the record reflects, required open reduction internal fixation and a subsequent surgery.

B. Motion for Judgment

At the close of Mr. Frederick's case, Schwan moved for a motion for judgment. Schwan argued that "it's clearly uncontradicted that [Mr. Frederick] was on his way to his
son's daycare at the time that this injury occurred[.]" When the trial judge asked why this made a difference, Schwan pressed that Mr. Frederick's intent to drive his child
to daycare established that Mr. Frederick was not in the course of his employment at that time. Further, Schwan continued, even if the court were to find that he was in
the course of his employment, Mr. Frederick "deviated once he left the threshold of his house and continued to his son's daycare and any injuries during that trip ... don't
arise out of and in the course of his employment[.]" Schwan had to concede that obviously, regardless of whether Mr. Frederick had to take his child to daycare, it
anticipated Mr. Frederick would be walking out to his car to go to his first account that morning. Schwan clarified, however, that it was not arguing that the "going and
coming rule" precluded Mr. Frederick's recovery of benefits.

Counsel for Mr. Frederick responded that the injury occurred "during a time and place where [Schwan] would expect him to be" because his workday began in his home
when he completed his downloads and spoke with his drivers. Counsel argued that the injury was also compensable under the dual-purpose doctrine because *668 "the
daycare is two-thirds of the way to where his first stop is, you can't argue that ... two-thirds of the trip is not providing a benefit to the employer."

668

After hearing Schwan's rebuttal, the trial judge denied Schwan's motion for judgment. Following a brief recess, Schwan rested its case and both parties moved for
judgment. The court, again, denied Schwan's motion for judgment but granted Mr. Frederick's motion for judgment as a matter of law, ruling that his injury arose out of
and in the course of his employment. The court explained:

In this case here the employer effectively requires the employee to be where the accident occurred because it did not have an office in Maryland making it
necessary for the employee to establish an office of some type to perform work for his employer.

* * *

Although Mr. Frederick did testify that he was going to make a stop at his child's daycare, he did have to leave his home office to [ ] go get to a customer's
location. And this was [ ] not only a location where the employee may be working for the employer, [ ] effectively it happened at the place where he was
working for the employer because he had established a presence at his home office. And also going to the customer's location is not only consistent with
his work, it is essential based on the nature of Mr. Frederick's job that he provided testimony regarding.

The trial judge also ruled, in the alternative,
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that the exceptions to the going and coming rule, that ... at least two of them apply — that the employee's mode of transportation was required by the
employer and that the employee was injured during a trip that served both a personal and business purpose.

The court entered an order on August 2, 2017, reversing the decision of the WCC and remanding the matter for entry of an order stating that Mr. Frederick sustained an
accidental injury arising out of and in the course of employment. Schwan thereafter filed its timely appeal to this Court on August 17, 2017.

I.

STANDARD OF REVIEW

In this appeal, we examine whether the circuit court erred in granting judgment in favor of Mr. Frederick and ruling, as a matter of law, that his injury arose out of and in
the course of his employment. In determining whether the circuit court properly granted judgment in this case, we consider the idiosyncratic procedure for "appeals" to
the circuit court from decisions of the WCC. See Baltimore Cty. v. Kelly, 391 Md. 64, 74, 891 A.2d 1103 (2006). The Court of Appeals in Kelly summarized the methods of
appeal available to a party aggrieved by a decision of the WCC:

A party dissatisfied by the action of the Commission may seek review in a circuit court by either proceeding on the record made before the Commission
(much like judicial review of the final action of most state administrative agencies) or receive a new evidentiary hearing and decision before a jury (much
like an original civil complaint brought in a circuit court).

Id. at 67, 891 A.2d 1103. The latter method of appeal, found in Maryland Code (1991, 2016 Repl. Vol.), Labor and Employment Article ("LE"), § 9-745(d), affords "an
`essentially' de novo trial." Id. at 74, 891 A.2d 1103. Under either method of appeal, however, "the decision of the Commission is presumed to be prima facie correct" and
"the party challenging the decision has the *669 burden of proof." LE § 9-745(b). Therefore, "a different calculus emerges" with regard to the burden of production before
the circuit court depending on whether the employer or the claimant chooses to appeal the decision of the WCC. When, like the instant case, the employer prevails
before the Commission, and the claimant elects an appeal under what is essentially a de novo trial pursuant to § 9-745(d), the parties retain their initial burdens of proof
and persuasion. Kelly, 391 Md. at 75, 891 A.2d 1103. However, when, unlike in this case, the employer appeals a decision of the Commission in favor of the claimant and
elects a jury trial under § 9-745(d), "the burden of proof, which was borne by the claimant before the Commission, switches to the employer before the circuit court." Id.
"The decision of the Commission is, ipso facto, the claimant's prima facie case." Id. (internal citations omitted). The burden before the trier of fact in the circuit court is
"upon the appellant to overcome the presumption that the decision of the Commission is prima facie correct," which is why the proceeding is qualified as an "essentially
de novo trial." Id. at 76, 891 A.2d 1103 (internal quotations omitted).

669

In an appeal from a circuit court's ruling on a motion for judgment, we conduct "the same analysis that a trial court should make when considering the motion for
judgment." D.C. v. Singleton, 425 Md. 398, 406-07, 41 A.3d 717 (2012) (citation omitted). In doing so, we consider "the evidence and reasonable inferences drawn from
the evidence in the light most favorable to the non-moving party." Beall v. Holloway-Johnson, 446 Md. 48, 63, 130 A.3d 406 (2016) (citation omitted) (quoting Thomas v.
Panco Mgmt. of Md., LLC, 423 Md. 387, 393, 31 A.3d 583 (2011)). The circuit court may grant a motion for judgment when "the evidence is not such as to generate a jury
question, i.e., permits but one conclusion[.]" Address v. Millstone, 208 Md. App. 62, 80, 56 A.3d 323 (2012) (citation omitted). More specifically, in the context of a
worker's compensation case, we follow the general principle that:

[t]he question as to whether an injury arose out of or in the course of employment is ordinarily, like negligence or want of probable cause, a mixed
question of law and fact, but when the facts have been ascertained and agreed upon by the parties, or are undisputed, and there is no dispute as to the
inferences to be drawn from the facts, the question becomes one of law and may be decided by the court.
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Harrison v. Cent. Constr. Corp., 135 Md. 170, 108 A. 874, 878 (1919); Atlantic Refining Co. v. Forrester, 180 Md. 517, 527-29, 25 A.2d 667 (1942). Accordingly, "if there
is any evidence, no matter how slight, that is legally sufficient to generate a jury question, the case must be submitted to the jury for its consideration." Marrick Homes

LLC v. Rutkowski, 232 Md. App. 689, 698, 161 A.3d 53 (2017) (emphasis added) (internal quotation marks omitted).[7] In sum, "[w]e review the trial court's grant of [the]
[m]otion for [j]udgment de novo, considering the evidence and reasonable inferences drawn from the evidence in the light most favorable" to the employer in this case,
Gales v. Sunoco Inc., 440 Md. 358, 363, 102 A.3d 371 (2014) (internal quotations omitted), and we will remand if we determine that the evidence generated a question
for the jury, Marrick Homes LLC, 232 Md. App. at 698, 161 A.3d 53.

*670 II.670

DISCUSSION

Schwan's primary contention on appeal is that Mr. Frederick's injury did not, as a matter of law, occur in the course of his employment. First, Schwan argues that Mr.
Frederick did not commence his work day at his home and that he was "not performing or discharging any actual duty related to his employment" at the time of the injury
because he left his home with the intent to take his son to daycare before traveling to his first account. According to Schwan, Mr. Frederick's application of the law "to a
salesperson who offices from home ... creates a time and space conundrum, in which [Schwan] is deemed liable for any potential injuries [Mr. Frederick] may endure,
despite having no definitive awareness of where [Mr. Frederick] is or what activities he is participating in prior to arrival at the first [account]." Schwan characterizes Mr.
Frederick's anticipated travel as a personal deviation, arguing that the fact that Mr. Frederick left his home with the intent to "eventually" go to a work-related site did not
bring the trip within the scope of his employment. For this same reason, Schwan asserts that the dual-purpose doctrine does not apply to bring the injury within the
course of employment. And, Schwan contends, because Mr. Frederick was not in the course of his employment, his injury also did not arise out of his employment and
fails the positional-risk test.

Mr. Frederick responds that he "was injured during a time frame and in a location that his employer could expect him to be in the performance of his job duties."
Specifically, he avers that his work day commenced when he conducted some work activities at his home because it was his "base of work operations." Moreover, he
claims his work day extended through the time of the injury because he left his home with the purpose of carrying out his work obligation to arrive at his first account. Mr.
Frederick further argues that although the purpose of his travel was work-related, even if the travel served some personal purpose because it was "convenient" to take
his son to daycare, his injury would still be compensable under the dual-purpose doctrine. Regarding the positional-risk test, Mr. Frederick maintains that his injury was
compensable because, but for his work obligation to travel to his first account, he would not have been in the location where he was injured.

This case involves a constellation of factual determinations in the analysis of whether Mr. Frederick's injury occurred "in the course of" his employment. Namely, whether,
under the terms and conditions of his employment and the totality of the circumstances, Mr. Frederick's home was a place where he could reasonably have been in the
performance of his work duties and whether he had commenced his work day and was fulfilling his work duties, or something incident thereto, at the time he left to go to
his first account. First, we review the applicable legal framework.

A. The Maryland Workers' Compensation Act

Over a century ago, the Maryland Workers' Compensation Act ("the Act") became law. 1914 Md. Laws, ch. 800. Today the Act is codified at LE §§ 9-101 through 9-1201,
[8] and instructs that "[t]his *671 title shall be construed to carry out its general purpose." LE § 9-102(a).[9] The Court of Appeals has interpreted the Act's purpose to be
"to protect workers and their families through compensation for a loss of earning capacity due to workers' injuries that arise out of and in the course of employment."
Calvo v. Montgomery Cty., 459 Md. 315, 324, 185 A.3d 146 (2018) (citation omitted). The Act is remedial in nature and, therefore, "is to be construed as liberally in favor
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of injured employees as its provisions will permit in order to effectuate its benevolent purposes as remedial social legislation."[10] Id. (quoting Alitalia Linee Aeree Italiane
v. Tornillo, 329 Md. 40, 48, 617 A.2d 572 (1993)).

Under the Act, "each employer of a covered employee shall provide compensation in accordance with this title to[ ] the covered employee for an accidental personal
injury sustained by the covered employee[.]" LE § 9-501(a). An "accidental personal injury" is defined as one which "arises out of and in the course of employment[.]" LE

§ 9-101(b)(1).[11] Thus, "[t]he statute requires that the claimant satisfy two conditions precedent to bring a claim within the ambit of the Act—both `arises out of' and `in
the course of' employment must be proven." Livering v. Richardson's Restaurant, 374 Md. 566, 574, 823 A.2d 687 (2003) (emphasis added) (citations omitted). Whether
an injury arises out of and in the course of employment is informed by the "facts and circumstances of each individual case." Id.

1. "Arises out of employment"

The "arises out of" prong of the statute "refers to the causal connection between the employment and the injury." *672 Id. at 574, 823 A.2d 687 (citing Montgomery Cty. v.
Wade, 345 Md. 1, 9-10, 690 A.2d 990 (1997)); see also Montgomery Cty. v. Smith, 144 Md. App. 548, 556, 799 A.2d 406 (2002) ("Arising out of employment `refers to
the cause or origin of the accident.'") (citation omitted). An injury "arises out of" employment "`when there is a causal connection between the employment and the injury
such that the injury `results from some obligation, condition, or incident of employment.'" Prince George's Cty. v. Proctor, 228 Md. App. 579, 588, 142 A.3d 592 (2016)
(quoting Livering, 374 Md. at 574, 823 A.2d 687). The Court of Appeals has instructed that "[t]he term `arises out of' requires, not that the performance of an
employment-related task be the direct or physical cause of the injury, but, more broadly, that the injury be incidental to the employment, such that it was by reason of the
employment that the employee was exposed to the risk resulting in the injury." Mulready v. Univ. Research Corp., 360 Md. 51, 57, 756 A.2d 575 (2000) (citation omitted).

672

The Court of Appeals in Mulready first adopted the test currently used to determine "arising out of" causation: the positional-risk test. Id. at 59, 756 A.2d 575. The test
originally sought to determine "arising out of" causation in cases involving traveling employees. The Court pronounced the positional-risk test as:

Absent facts indicating a distinct departure by the employee on a personal errand that would not be in the contemplation of the parties, an injury to a
traveling employee generally is compensable so long as it occurred as a result of an activity reasonably incidental to the travel that the employer required.

Id. at 66, 756 A.2d 575.

Several years later, in Livering, the Court of Appeals considered whether an accidental injury suffered by an employee on her day off, but while checking her work
schedule at her place of employment, was compensable under the Act. 374 Md. at 571, 823 A.2d 687. In reaching its decision, the Court refined the positional-risk test to
focus the inquiry on whether the injury would have been sustained "but for" the fact that the conditions and obligations of employment placed the employee where the
injury occurred. Id. at 575, 823 A.2d 687 (citation omitted). The Court determined that a necessary component of Ms. Livering's employment was to check her schedule,
and that her employer knew that she and other employees visited the restaurant to check their schedules and acquiesced in the custom. Id. at 580, 823 A.2d 687.
Therefore, "[c]hecking her scheduling was [ ] incident to her employment." Id. Moreover, because she was injured while checking her schedule, the Court further
concluded that Ms. Livering "would not have been injured but for the fact that she visited the restaurant to confirm her schedule." Id. Consequently, the positional-risk test
is now applied in circumstances not only involving an employee on work-related overnight travel, but also in situations "where an employee is injured while engaging in
activities incidental to employment." Roberts v. Montgomery Cty., 436 Md. 591, 605, 84 A.3d 87 (2014).

2. "In the course of employment"

Distinct from the "arising out of" requirement,[12] the "in the course of" *673 requirement of LE § 9-101(b)(1) considers the "the time, place, and circumstances of the
accident in relation to the employment." Wade, 345 Md. at 11, 690 A.2d 990. As Professor Arthur Larson has explained, the "[i]n the course of" employment requirement

673
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"tests work-connection as to time, place and activity[.]" 2 Arthur Larson, et al., Larson's Workers' Compensation Law § 12 at 12-1 (Matthew Bender rev. ed. 2018).
Assessing whether an injury occurred in the course of employment is a fact-specific inquiry. State v. Okafor, 225 Md. App. 279, 286, 123 A.3d 698 (2015) (citation
omitted). Stated succinctly, "[a]n injury is in the course of employment when it occurs during the period of employment at a place where the employee reasonably may be
in performance of his or her duties and while fulfilling those duties or engaged in something incident thereto." Wade, 345 Md. at 11, 690 A.2d 990 (citations omitted). The
Court of Appeals's explanation in Wade enumerates three integral components of an "in the course of" analysis:

An analysis of the occupational correlation of these factors "demands that the injury be shown to have arisen within the time and space boundaries of the
employment, and in the course of an activity whose purpose is related to the employment." Questions pertinent to this inquiry are: 1) when the
employment began and ended, 2) whether the continuity of the period was broken, and 3) how far the employee placed himself or herself outside the
employment during that period.... If the injury occurred at a point where the employee was within the range of dangers associated with the employment, it
is held compensable under the Act.

Id. at 11-12, 690 A.2d 990 (citations omitted) (emphasis added). It has also been established, however, that the phrase "in the course of employment" is not limited to
"the actual manipulation of the tools of the work, nor to the exact hours of work." Wade, 345 Md. at 12 n.6, 690 A.2d 990 (citation omitted).

The going and coming rule commands that injuries are not considered to have occurred in the course of employment if sustained while an employee is going to or from
his or her place of work. Calvo, 459 Md. at 329, 185 A.3d 146 (citations omitted); Roberts, 436 Md. at 606, 84 A.3d 87; Garrity v. Injured Workers' Ins. Fund, 203 Md.
App. 285, 293, 37 A.3d 1053 (2012) (citations omitted). "With its genesis in the practical need of drawing a `line' delineating an employee's `scope of employment,'"
Santa Rosa Junior College v. Workers' Comp. Appeals Bd., 40 Cal.3d 345, 220 Cal.Rptr. 94, 708 P.2d 673, 677 (1985), the going and coming rule addresses the time
and space boundaries of the employment. Cf. Reisinger-Siehler Co. v. Perry, 165 Md. 191, 167 A. 51, 52 (1933) ("While service on regular hours at a stated place
generally begins at that place, there is always room for agreement by which the service may be taken to begin earlier or elsewhere." (emphasis added)). The underlying
rationale for the rule is that "employees are responsible for ensuring their presence at work, and during the commute, they generally face the same hazards as other
commuters. Thus, the risks are not usually `directly attributable to a person's particular employment.'" Calvo, 459 Md. at 329, 185 A.3d 146 (citations omitted). Such
injuries, therefore, are not usually compensable unless they fall within one of the recognized exceptions to the going and coming rule. Okafor, 225 Md. App. at 287, 123
A.3d 698.

B. Time, Place, and Activity

As we noted earlier, Schwan attacks the circuit court's ruling chiefly under the "in the course of employment" prong of LE *674 § 9-101(b)(1). "An injury is in the course of
employment when it occurs during the period of employment at a place where the employee reasonably may be in performance of his or her duties and while fulfilling
those duties or engaged in something incident thereto." Wade, 345 Md. at 11, 690 A.2d 990 (citations omitted).

674

1. Place

a. General Principles

We begin with the "place" component of the "in the course of" prong. The parties in this case dispute whether Mr. Frederick's home was a work site. The Act does not
define "work site" or "place of employment," and we have found no reported decisions in Maryland that address the issue squarely within the context of injuries sustained
by home-based employees or home office workers. We glean certain principles from both Maryland and out-of-state cases, however, that guide our analysis of whether
the home can be recognized as a work site under Maryland's workers' compensation law.
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As a starting point, we recognize Professor Larson's admonition that, "[t]eachers, doctors, lawyers, architects, artists, executives —in fact almost any employee—may
have frequent occasion to perform services of some kind at home[.]" Larson § 16.10 at 16-27 (emphasis added); see also Bobinis v. State Ins. Fund, 235 A.D.2d 955,
956, 653 N.Y.S.2d 408 (N.Y. App. Div. 1997) (warning courts to be cautious in determining when an employee's home has become part of the employer's premises "[a]s it
is commonplace for many professional and managerial level employees to take work home").

Maryland cases that apply the "going and coming" rule have established that an employee may not claim that work done at home for the employee's own personal
convenience transforms the personal nature of a "going and coming" trip into a business trip. See Stoskin v. Bd. of Educ. of Montgomery Cty., 11 Md. App. 355, 358, 274
A.2d 397 (1971) (employee who reviewed work materials at home and was injured the next morning on a public street upon arriving at her place of work could not rely on
the work done at home to recover under the dual-purpose exception to the going and coming rule); see also Fairchild Space Co. v. Baroffio, 77 Md. App. 494, 498, 551
A.2d 135 (1989) (employee who chose to prepare a presentation at home and was injured the next morning in a car accident while going to her place of work could not
rely on the work done at home to recover under the dual-purpose exception).

The resounding rationale offered in these cases is that where there is no evidence as to the nature of the employment agreement with respect to off-premises work, the
courts are unwilling to hold that an employee's unilateral decision to select an off-premises place in which to do work furthers the employer's interests. See Stoskin, 11
Md. App. at 359, 274 A.2d 397 ("There is no evidence showing any agreement, either express or implied, between [employee] and her employer that [employee] was
undertaking, outside of her regular place of employment, a special assignment for her employer's benefit[.]" (emphasis added)); see also Fairchild, 77 Md. App. at 499,
551 A.2d 135 ("Because there is no evidence that [employer] required [employee] to perform the work at home, the `dual purpose' exception to the `coming and going'
rule is inapplicable." (emphasis added)).

Other important precepts that we draw from our decisional law include that an analysis of whether a home can be deemed a work site must take a totality of the
circumstances approach, and that the fact finder must determine the issue according *675 to the "facts and circumstances of each individual case." Livering, 374 Md. at
574, 823 A.2d 687. As the Court of Appeals has instructed, "[t]he word `employment,' as used in [the] Act, includes not only the actual physical labor but the whole period
of time or sphere of activities." Saylor v. Black & Decker Mfg. Co., 258 Md. 605, 610, 267 A.2d 81 (1970) (quoting Watson v. Grimm, 200 Md. 461, 466, 90 A.2d 180
(1952) (emphasis added)). As such, a determination as to the "zone of protection" provided by the Act is one that must be "made in each case on its particular facts." Id.;
see also Okafor, 225 Md. App. at 286, 123 A.3d 698 (explaining that in analyzing whether an injury occurred in the course of employment, "the entire sphere and period
of employment may be considered and also whether the employee has placed himself outside his employment, and if so, how far. This is a fact-specific inquiry.") (internal
quotations omitted) (emphasis added)).

675

b. Larson's Indicia of a Home Work Site

With the aforementioned principles in mind, we find persuasive Professor Larson's approach to determining when a home qualifies as a place of employment:

When reliance is placed upon the status of the home as a place of employment generally, instead of or in addition to the existence of a specific work
assignment at the end of the particular homeward trip, three principal indicia may be looked for: [1] the quantity and regularity of work performed at home;
[2] the continuing presence of work equipment at home; and [3] special circumstances of the particular employment that make it necessary and not merely
personally convenient to work at home.

2 Larson § 16.10[2] at 16-24 (emphasis added).[13] Like most other jurisdictions that have analyzed the question of when the home becomes a work site, we will look to
Larson's "three principal indicia." 2 Larson § 16.10[2] at 16-24; see, e.g., Kaycee Coal Co. v. Short, 450 S.W.2d 262, 265 (Ky. Ct. App. 1970) (finding, without expressly
citing, Larson's three "indicia of genuine home employment premises status" to be present under the facts of the case); Bobinis, 235 A.D.2d at 956, 653 N.Y.S.2d 408
(concluding that the employee's home did not achieve the status of a work site under Larson's framework); Kahn v. State, 289 N.W. 2d 737, 743 (Minn. 1980)
(determining that injuries sustained while en route from another work site to the home was compensable because the home qualified as a work site under Larson's test);27
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Wilson v. Serv. Broads. Inc, 483 So.2d 1339, 1342 *676 (Miss. 1986) (applying Larson's test to determine whether employee's home constituted a place of work for
purposes of determining whether the employee's injury was compensable as an exception to the going and coming rule); Manzo v. Amalgamated Industries Union Local
76B, 241 N.J.Super. 604, 575 A.2d 903, 906-08 (N.J. Super. Ct. App. Div. 1990) (applying Larson's test to determine whether employee's home constituted a work place
for purposes of rendering an injury sustained during travel from the home in New Jersey to the employer's office in New York compensable); Hille v. Gerald Records, 23
N.Y.2d 135, 295 N.Y.S.2d 645, 242 N.E.2d 816, 819 (1968) (finding that the employee's home had achieved the "status of a place of employment" under Larson's three
indicia for purposes of applying the dual-purpose exception); see Black River Dairy Prods., Inc. v. Dep't of Industry, Labor & Human Relations, 58 Wis.2d 537, 207
N.W.2d 65, 69 (1973) (applying Larson's test to conclude that the employee's home constituted a work site and that he was, therefore, already at work at the time of the
injury).

676

The Wisconsin Supreme Court in Black River addressed, inter alia, "whether the evidence [wa]s sufficient to sustain the finding that the workmen's compensation
claimant, who was injured in a fall going from his home to his delivery truck, was performing services incidental to his employment[.]" 207 N.W.2d at 66. Black River Dairy
Products ("Black River") employed Donald Smith as a salesman for one of its products, Roma Pizza. Id. In his role as a salesman, Mr. Smith promoted, sold, and
delivered Roma Pizzas to various customers. Id. Mr. Smith made his deliveries with an employer-provided delivery truck. Id. Mr. Smith did not have fixed working hours
and used his own discretion in determining the amount of hours he worked per day. Id. His "practice," however, was to leave his home around 7 a.m. so that he could
arrive at his first customer by 8 a.m., and then to work an average of 10 to 14 hours per day. Id. Because the company's office was almost 200 miles away from Green
Bay, where Mr. Smith lived, Black River did not require him to report to the office. Id. Mr. Smith, instead, conducted his bookwork and business calls from his home. Id.
He also received a weekly stipend of $20 for payment of "electricity, phone calls, and promotion expenses." Id. Black River had about 40 other employees working the
same position as Mr. Smith and "they all operated the same way." Id.

On the night before the accident, Mr. Smith prepared for the next day's route in his "customary manner"; he loaded up his delivery truck with pizzas and parked the truck
in his driveway, which allowed him to plug the truck's electrical cord into his home and activate the truck's freezer unit to keep the pizzas frozen for the next day. Id. The
next morning, Mr. Smith left his home through a back door, intending to get into his delivery truck to drive to his first customer of the day. Id. at 66-67. Unknown to Mr.
Smith, there was an invisible sheet of ice on the sidewalk and driveway to his home. Id. at 67. He slipped and fell while walking to his truck and suffered a back injury. Id.

Reversing the trial court's decision, the Wisconsin Supreme Court held that Mr. Smith's injury arose out of and in the course of his employment.[14] Id. at 69. The *677
Court looked to Professor Arthur Larson's "three principal indicia" in order to determine whether Mr. Smith's home could be deemed the premises of the employer for
purposes of falling under the exception to the going and coming rule under Wisconsin's workers' compensation statute. Id. at 69. Employing Larson's framework, the
Court observed that Mr. Smith returned home every day to complete work-related tasks and also kept the employer-provided delivery truck at his home because it
required an electrical connection to keep the employer's products frozen. Id. The "only reasonable inference," the Court observed, was that Mr. Smith did not work at
home for his personal convenience, "but because the employer furnished him no other place to do this work." Id. Moreover, Black River's practice of giving Mr. Smith a
weekly stipend to pay for certain home-related expenses demonstrated its awareness and approval of Mr. Smith's practice of using his home as a place of employment.
Id. The Court concluded that Mr. Smith's home "should be deemed the premises of his employer" and, therefore, Mr. Smith was already at work at the time of the injury.
Id.

677

By contrast, New Jersey's intermediate appellate court in Manzo applied Larson's three principal indicia and concluded that the employee's home did not qualify as a
work site. 575 A.2d at 907-08. Mr. Manzo was the president of Industrial Union Local 76B ("the Union"). Id. at 904. At the time of his death, Mr. Manzo was driving a car,
leased by the Union, from his home in New Jersey to the Union's office in New York City when he was struck and killed by another automobile. Id. Mr. Manzo's wife
subsequently filed a claim for dependency benefits with the Workers' Compensation Court, which ultimately awarded benefits and concluded that the "going and coming
rule" did not preclude compensation. Id.

The workers' compensation judge found that Mr. Manzo's home had become a "job site" because he regularly used his home to conduct union business and that on the
morning of his death, Mr. Manzo was performing union business. Id. at 904-06. Specifically, the judge found that (1) Mr. Manzo's office was located in New York City

28
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where his secretary and all appropriate office equipment were located; (2) the Union had an office in New Jersey which contained other appropriate office equipment; (3)
Mr. Manzo, in his role as the president, often conducted union business from his home and kept all business records, as well as a phone for which the Union paid, at his
home; and (4) Mr. Manzo had done some union work at home before leaving for his New York office on the day of the accident. Id. at 905. Based on these findings of
fact, the judge concluded *678 that Mr. Manzo's trip occurred while "he was going from one job site to another and thus arose out of and in the course of his
employment." Id. The New Jersey intermediate appellate court disagreed.

678

In addressing the compensation judge's conclusion that Mr. Manzo's home had become a job site, the court narrowed its analysis to whether "it [was] necessary for Mr.
Manzo to use his home for the conduct of union business or [whether] it [was] simply for his personal convenience[.]" Id. at 907. The court applied Larson's framework
and prior appellate decisions in and outside of New Jersey, and rejected the compensation judge's conclusion that "Mr. Manzo's work related activities at home were for
the benefit of the Union, as opposed to his own convenience, [a]s not supported by the evidence" because the Union had provided offices in both New York and New
Jersey containing business equipment. Id. at 907. Therefore, the Court disagreed with the conclusion that Mr. Manzo was traveling from one job site to another as "there
[wa]s no dispute that, at the time of the accident preceding Mr. Manzo's death, he was on his way from his home to his office in New York City." Id. at 908.

Principles contained in Maryland law require an enhancement to Larson's third prong. In evaluating whether special circumstances of the employment rendered it
necessary, and not merely personally convenient, for the employee to work at home (the third prong), there must also be evidence that the employer acquiesced to the
employee regularly using his or her home as a work site, or reasonably should have known the employee was regularly using the home as a work site. The Court of
Appeals's analysis in Livering is instructive.

As previously discussed supra Part.A.1., the employee in Livering was injured on her day off while checking her work schedule at her place of employment. 374 Md. at
571, 823 A.2d 687. Central to its determination that checking her work schedule at the restaurant was a task incident to her employment was the Court's recognition that
although "[t]he employer neither required nor prohibited employees from visiting the establishment to check the schedule, [] it knew about and acquiesced in the custom."
Id. at 580, 823 A.2d 687 (emphasis added). "Moreover, by unexpectedly changing the work schedule, the employer impliedly required employees constantly to be aware
of it." Id. Consequently, the Court held that because Ms. Livering's injury "occurred on the employer's premises while performing and as a result of, a task incident to her
employment," her injury arose out of and in the course of employment. Id. at 580, 823 A.2d 687.

The Court of Appeals more recently in Roberts looked again to whether the employer acquiesced to the firefighter's activities at a certain fire station in that case. 436 Md.
at 597-98, 84 A.3d 87. At the time of Mr. Roberts's injury, he was on "light duty" and was traveling from physical training at a nearby high school, which his employer
encouraged, to his regular duty station to pick up his mail. Id. at 597-98, 84 A.3d 87. The Court concluded that the regular duty station was a work-related site to which
Mr. Roberts was traveling at the time of his injury "because the mail he was picking up was that left for him at the site and the practice of gathering the mail was one
about which his supervisors were aware. As a result, the County `acquiesced' in Mr. Roberts's act of gathering the mail at Fire Station 19." Id. at 606-07, 84 A.3d 87
(citing Livering, 374 Md. at 580, 823 A.2d 687) (emphasis added). Given this determination, together with the County's concession that the physical training rendered
*679 the high school a work-related site, the Court held that Mr. Roberts's travel was incidental to his employment and, therefore, the injury he sustained was covered by
the Act. Id. at 607, 84 A.3d 87.

679

We observe that other jurisdictions that have adopted Larson's framework have spoken to the requirement that the employer know about or acquiesced to an employee
regularly using his or her home as work site. See, e.g., Black River Dairy Prods., 207 N.W.2d at 69 (concluding that, in addition to the presence of Larson's three indicia,
the employer's practice of giving the employee a weekly stipend for certain home-related expenses demonstrated its awareness of the employee's practice of using his
home as a work site); cf. Bobinis, 235 A.D.2d at 956-57, 653 N.Y.S.2d 408 (holding that an employee's home did not achieve the status of a work site under Larson's
framework and that "[f]urther, [the] claimant's supervisor testified that he encouraged his employees to perform their work, other than hearings, in the office as much as
possible").

In sum, we hold that whether an employee's home qualifies as a work site under Maryland workers' compensation law is established by three indicia: (1) the quantity and
regularity of work performed at home; (2) the presence of work equipment at home; and (3) the special circumstances of the employment rendering it necessary, and not29
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merely personally convenient, to work at home. 2 Larson § 16.10[2] at 16-24. Under the last (third) prong, the fact-finder should also consider whether the employer
acquiesced to the employee's use of his or her home as a work site, or reasonably should have known the employee was regularly using the home as a work site. Cf.
Roberts, 436 Md. at 606-07, 84 A.3d 87; Livering, 374 Md. at 580, 823 A.2d 687.

2. Time

Even where the home qualifies as a work site, additional factual determinations must be made to satisfy the "time" component of the "in the course of" prong.[15] For
example, even assuming Mr. Frederick's home qualified as a work site for his job, he must also have commenced his work day at the time he left to go to his first account
in order to bring his injuries within "the period of [his] employment." Wade, 345 Md. at 11, 690 A.2d 990.

In Proctor, we considered the "pertinent question of when the employment began and ended" in assessing whether an injury that an employee sustained while leaving
his home was compensable under the Act. 228 Md. App. at 591, 142 A.3d 592 (internal quotations omitted). Proctor, a Prince George's County police detective, was
injured "when he jumped to the side to avoid knocking over his two-year old son as he and his family were walking out the front door of their home." Id. at 582, 142 A.3d
592. Det. Proctor had been on vacation the week preceding the injury and was not scheduled to return to work until two days after the date of the injury. Id. at 583, 142
A.3d 592. When the injury occurred, Det. Proctor was off-duty and was leaving his home to go pick up his police cruiser from the County's automotive repair facility. Id. at
583-84, 142 A.3d 592. The WCC denied Det. Proctor benefits, prompting him to petition for judicial review in the circuit court. Id. at 585, 142 A.3d 592. Before the circuit
court, "the parties agreed that there was no dispute as to the facts of the *680 case and resolved to determine the legal issue through cross-motions for summary
judgment." Id. After a hearing, the circuit court reversed the WCC's decision, ruling that Det. Proctor's actions arose out of and in the course of his employment at the
time of the injury. Id. at 586, 142 A.3d 592.

680

Prince George's County, the employer, appealed to this Court, arguing that Det. Proctor's injury was not compensable because he was neither engaged in any law
enforcement activity nor under any directive to retrieve his cruiser at the time of the injury. Id. at 587, 142 A.3d 592. In the alternative, the County posited that the "going
and coming" rule precluded recovery. Id. Ultimately, we held that Det. Proctor's injuries did not arise out of or in the course of his employment. Id. at 591, 142 A.3d 592. In
reaching our holding, we explained:

Although "course of employment" is not strictly limited to the actual labor or to the precise hours of work, it is "generally taken for granted that workers'
compensation was not intended to protect against all the perils of th[e] journey" between home and work. Injury to a worker that occurs before that journey
has begun falls outside the course of employment.

Id. at 589, 142 A.3d 592 (internal citations omitted) (emphasis in original). We derived this principle from the Court of Appeals's decision in Police Commissioner of
Baltimore City v. King, 219 Md. 127, 148 A.2d 562 (1959). In King, the Court of Appeals considered whether the beneficiaries of a deceased Baltimore City police officer
were entitled to death benefits from various funds. Id. at 129, 148 A.2d 562. On the date of the accident, the officer in King had been at his home watching television with
his son and then went upstairs to get ready to report for duty. Id. at 130, 148 A.2d 562. After about five minutes, the officer started down the stairway while partially
dressed and "carrying his shirt, tie, cap, keys, claw and gun." Id. The officer slipped as he descended the stairway, accidentally discharging his service revolver and
fatally wounding himself. Id.

The relevant statute for an award of death benefits under the fund at issue— the Special Fund—required that the officer have been injured "while in the actual
performance of duty" and "while in the actual discharge of duty" in order to recover benefits. Id. at 132-33, 148 A.2d 562. The Court in King construed the scope of the
phrase "in the actual performance of duty" by analogizing it to the terms "out of and in the course of employment" under Maryland workers' compensation law. Id. at 134-
35, 148 A.2d 562. The Court then explained:
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We have consistently recognized the general rule that injuries sustained by employees while going to or returning from their regular place of work do not
"arise out of and in the course of their employment," but in this case we are requested to hold that one who is dressing himself prior to starting on his trip
to work is "in the actual performance of duty" or "in the discharge of duty." We think this would extend the rule entirely too far.

Id. at 135, 148 A.2d 562 (footnote omitted). The Court also acknowledged that, although the police department required the officers to "to hold themselves in readiness
for emergency duty," the officer must nevertheless be actually discharging his regular duty or emergency duty at the time of the injury. Id. at 134-35, 148 A.2d 562. This
led the Court to conclude, "As Patrolman King was off-duty and not performing or discharging any actual police duty at the time of his unfortunate accident, we must hold
that he was not in the actual performance *681 or discharge of duty." Id. at 136, 148 A.2d 562.681

Returning again to Proctor, we observed, in light of King that at the time of his injury, Det. Proctor had been on vacation and was not expected to return to work for
another two days; he was injured on his front porch while leaving his home; and, although he was preparing to make his journey to retrieve his cruiser, he had not yet
embarked on this journey and was not subject to any directive to retrieve the cruiser. Proctor, 228 Md. App. at 590-91, 142 A.3d 592. Given these circumstances, we held
that Det. Proctor's injuries did not occur in the course of his employment:

Here, as in King, Det. Proctor was "off-duty and not performing or discharging an actual police duty at the time of his unfortunate accident[.]" Looking to
the pertinent question of "when the employment began and ended," we cannot say that Det. Proctor's injury occurred "within the time and space
boundaries of the employment." Rather, [Det. Proctor's] injury occurred on his own front porch, while he was not on duty, and while he was "not performing
or discharging any actual police duty at the time of his unfortunate accident." We disagree that a fall on Det. Proctor's own front porch was "within the
range of dangers associated with [his] employment." Accordingly, we agree with the WCC's determination that Det. Proctor's injury "did not arise out of
and in the course of employment as alleged[.]"

Id. at 591, 142 A.3d 592 (internal citations omitted) (emphasis added). We also concluded that the going and coming rule was not what barred Det. Proctor's recovery
because his injuries "arose before he embarked on any work-related journey." Id. at 591-92, 142 A.3d 592. Therefore, we declined to analyze whether any exception to
that rule applied to Det. Proctor's case. Id. at 592, 142 A.3d 592.

3. Activity

Finally, the third component of the "in the course of" prong requires that the injury also occur "while fulfilling those [work] duties or engaged in something incident thereto."
Wade, 345 Md. at 11, 690 A.2d 990 (citations omitted). In the case in which a home qualifies as a work site, and an employee has commenced his or her work day
before leaving home to travel to another work-related site, the Court of Appeals's decision in Roberts explains when the travel between the two work sites may be
incidental to employment.

Thaddus Roberts was a paid firefighter employed by Montgomery County ("the County"). 436 Md. at 594, 84 A.3d 87. Mr. Roberts was working a "light duty" position at
the Fire Department's main headquarters as a result of a prior work injury. Id. at 596, 84 A.3d 87. While on light duty, Mr. Roberts "worked four [10] hour shifts per week,
starting at 7 a.m. and ending at 5 p.m." and was encouraged by the Fire Department to engage in two hours of physical training per shift at any location of his choice. Id.
Additionally, Mr. Roberts would go to Fire Station 19, his "regular duty" station, about once per month to pick up work mail. Id. On the date of the accident, Mr. Roberts
was driving from his physical training at a high school to Fire Station 19 to gather his mail when he was involved in a car accident. Id. at 597-98, 84 A.3d 87.

The WCC denied Mr. Roberts benefits, ruling that he did not sustain an accidental injury arising out of and in the course of his employment. Id. at 599, 84 A.3d 87. Mr.
Roberts petitioned for judicial review in the circuit court. Id. The County moved for summary judgment, arguing that Mr. Roberts's injury was barred by the going *682 and
coming rule. Id. at 599-600, 84 A.3d 87. In response, Mr. Roberts countered that "he was in a place he could reasonably be expected to be in going from one `work-
related duty' of physical training, to another, checking his work mail, which was `acquiesced to by Mr. Roberts's supervisors,'" and that "but for" these work-related duties,

682
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he would not have been injured. Id. at 600, 84 A.3d 87. The circuit court nevertheless granted the County's cross-motion for summary judgment and affirmed the WCC's
decision because the injury occurred while "he was coming and going" to work. Id. at 600-01, 84 A.3d 87 (internal quotations omitted). This Court, in an unreported
opinion, affirmed the trial court's ruling and reasoned that Mr. Roberts was only "at work" when he was at the employer's headquarters, thus Mr. Roberts was only going
to work at the time of his injury. Id. at 601, 84 A.3d 87.

The Court of Appeals granted certiorari to address whether the going and coming rule or the positional-risk test applied to determine whether Mr. Roberts's injury arose

out of and in the course of his employment.[16] Id. at 606, 84 A.3d 87. The County conceded that the physical training was a work-related activity and that "any injury
sustained during physical training" at the high school would have been compensable, but argued that Mr. Roberts was "not at his work site" until he reached the
headquarters. Id. The Court rejected the County's argument and determined that Fire Station 19 was a work-related site because "the mail he was picking up was that
left for him at the site and the practice of gathering the mail was one about which his supervisors were aware. As a result, the County `acquiesced' in Mr. Roberts's act of
gathering the mail at Fire Station 19." Id. at 606-07, 84 A.3d 87 (emphasis added). Based on this determination, the Court held that Mr. Roberts's injury arose out of and
in the course of his employment:

Mr. Roberts, thus, was en route from a work-related activity to a site where he was to engage in a work-related act, to which the employer acquiesced. His
travel, therefore, was incidental to his employment. Travel incidental to employment cannot be excluded from coverage by application of the going and
coming rule. As a result, the injury he sustained is covered by the Workers' Compensation Act, because "but for" his travel between work-related sites he
would not have been injured.

Id. at 607-08, 84 A.3d 87 (emphasis added) (footnote omitted). The Court noted further that cases exploring the exceptions to the going and coming rule were
inapplicable because the going and coming rule did not apply. Id. at 607 n.15, 84 A.3d 87.

To be sure, even if an employee sustains an injury during a compensable journey, a deviation during such a trip could, depending on the circumstances, take an injury
outside the scope of employment. See Rumple v. Henry H. Meyer Co., 208 Md. 350, 358, 118 A.2d 486 (1955) ("There is no exact method of determining the legal effect
of a deviation. It depends upon the circumstances; the nature of the work and the terms of the contract of employment being most important.").

C. Analysis

Applying all of the foregoing principles to the case before us, we cannot say that the evidence permitted "but one conclusion" *683 with regard to whether Mr. Frederick's
injury occurred in the course of his employment. Millstone, 208 Md. App. at 80, 56 A.3d 323. Though this inquiry can be a pure question of law in a case in which the
parties stipulate that "there is no dispute as to the inferences to be drawn from the facts," Calvo, 459 Md. at 326, 185 A.3d 146, that was not the case here. The parties
dispute all the factual points discussed above.

683

Looking to the place component of the "in the course of" prong, material facts remained in dispute in this case relating to all of the indicia for determining whether the
home qualified as a work site. Mr. Frederick testified that he routinely conducted work-related tasks from his home in the mornings before leaving for his first account,
including the daily downloads on the Intermac and phone communications with his accounts and the truck drivers on his daily route. He also testified, however, that one-
on-one business meetings with other Schwan employees were typically held in grocery store parking lots and that larger meetings were held in a rented public library or
hotel.

With regard to the work equipment in his home, Mr. Frederick admitted that Schwan did not provide either the computer or the printer that he set up on his dining room
table. Besides the coupons and big display posters that Schwan mailed to Mr. Frederick's home, there was no evidence of any other work equipment in the home. The
parties dispute whether the discounted internet service that Schwan provided Mr. Frederick was specifically to further his work-related activities at home.
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The parties heavily dispute whether Mr. Frederick's performance of work-related activities at home was engendered by mere personal convenience or necessity. The
record establishes that Schwan did not provide any local offices from which he could work. Mr. Frederick testified that, therefore, he had to conduct his daily downloads
and send his reimbursable mileage entries on the Intermac at his home because the device required WiFi connection. However, he also testified on cross-examination
that he could run the downloads on his Intermac after he left his home so long as he could connect to WiFi. Based on this testimony, Schwan argues that "it was really
out of his personal convenience that he used [the Intermac] at home in the morning." From this evidence, the jury could have concluded that Mr. Frederick's use of the
Intermac at home to conduct his daily downloads was done for either personal convenience or necessity.

Significantly, the record does not establish whether or not Schwan acquiesced to Mr. Frederick using his home as a work site, or reasonably should have known of such
use. For example, although Schwan did not provide any local office from which Mr. Frederick could work, Black River Dairy Prods., 207 N.W.2d at 69, Mr. Frederick also
admitted that Schwan typically rented space for large work-related meetings and did not reimburse him for mileage he incurred driving to his first accounts. Thus, at the
motion for judgment stage, the evidence did not establish, as a matter of law, that Mr. Frederick's home met the criteria of a home work site.

The facts also permitted alternative inferences regarding the time component of the "in the course of" analysis. Schwan argued that Mr. Frederick was not at work until he
arrived at his first account and that it was Schwan's understanding that the employment relationship began at his first account—the point at which he was eligible to
receive reimbursement for his mileage. To the contrary, Mr. Frederick argued that his work day had begun at his home because that was "his office," and *684 because
he had already spoken to his drivers and conducted his daily downloads prior to leaving for his first account. Clearly, the question of whether Mr. Frederick had begun his
work day before he left to take his child to daycare was a question for the jury.

684

Finally, it was also for the jury to decide the activity component: whether Mr. Frederick's injury occurred "while fulfilling th[e] duties [of his employment] or engaged in
something incident thereto." Wade, 345 Md. at 11, 690 A.2d 990. The trial court concluded that Mr. Frederick's injury occurred while "going to [his] customer's location"

from his home office and that such a task was essential to his job.[17] The factual disputes regarding the time and space boundaries of Mr. Frederick's employment,
however, affect whether his walk to his car (the activity) was incidental to his employment.

In a case in which an employee is injured leaving his or her home to go to work, the law typically bars recovery under the going and coming rule, unless one of its
exceptions apply. Calvo, 459 Md. at 329, 185 A.3d 146 (citations omitted). Proctor, on which Schwan relies, applies in cases in which the home is not a work site and the
injury occurs while performing an activity unrelated to employment and "before [a] journey [between the home and work] has begun[.]" 228 Md. App. at 589, 591, 142
A.3d 592. In cases in which the home is deemed a work site, an injury that occurs during travel between work-related sites, may be within the scope of employment.
Roberts, 436 Md. at 607, 84 A.3d 87. However, if, for example, an employee deviates during the course of an otherwise work-related trip, then depending on the
circumstances, the deviation may take the injury outside the course of employment. Rumple, supra, 208 Md. at 358, 118 A.2d 486. Each analysis is dependent on
resolution of the predicate facts informing place, time, and activity, which, in this case, remain in dispute.

We hold that the trial court erred in concluding, as a matter of law, that Mr. Frederick's injury "occurred in the course of his employment." See, e.g., Scherr v. Miller, 229
Md. 538, 544-45, 184 A.2d 916 (1962) (holding that the trial court properly denied the employer's motion for judgment because it was "possible for a jury to draw either of
two incompatible inferences from the conflicting evidence" with respect to the issue of causation); Harrison, 135 Md. 170, 108 A. at 877-78 (reversing the trial court's

grant of a motion for judgment because there were disputed facts and inferences as to whether the injury arose out of and in the course of employment).[18]

JUDGMENTS OF THE CIRCUIT COURT FOR BALTIMORE COUNTY VACATED; CASE REMANDED FOR FURTHER PROCEEDINGS CONSISTENT *685 WITH
THIS OPINION. APPELLEE TO PAY COSTS.

685

[1] Dawn R. Swink, Telecommuter Law: A New Frontier in Legal Liability, 38 Am. Bus. L. J. 857, 857-61 (2001) (exploring the growing presence of "home-based employees" or "home office
workers" due to advances in information technology that are shifting the focus away from centralized workplaces to decentralized workplaces, and the resultant effect on employer liability);
see also Kenneth G. Dau-Schmidt, The Impact of Emerging Information Technologies on the Employment Relationship: New Gigs for Labor & Employment Law, 2017 U. Chi. Legal F. 63, 63,
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69-73 (2017) (exploring generally the legal consequences of how information technology has altered aspects of the employment relationship, including the ability to allow "greater
disaggregation of the work process in space and time" such that employees can undertake production from geographically disparate workplaces throughout the United States or abroad).

[2] Maryland Code (1991, 2016 Repl. Vol.), Labor and Employment Article ("LE"), § 9-101(b)(1).

[3] The other appellant is Schwan's insurer, the New Hampshire Insurance Company.

[4] Mr. Frederick testified that he is no longer employed with Schwan.

[5] For the sake of consistency, we shall refer to individual grocery stores as separate "accounts."

[6] Mr. Frederick noted there was no specific time by which his son needed to be at the daycare.

[7] In Marrick Homes LLC, this Court recognized that "[w]e review the grant of a motion for judgment under the same standard as we review grants of motions for judgment notwithstanding
the verdict." 232 Md. App. at 697, 161 A.3d 53 (citation omitted).

[8] During the 1991 legislative session, the General Assembly introduced H.B. 1, ch. 8, Laws of 1991, for the purpose of adding the "Labor and Employment Article" to the Code of Maryland
and repealing and recodifying, inter alia, the laws of Maryland pertaining to workers' compensation. Specifically, H.B. 1 repealed and recodified Article 101 as Title 9 of the Labor and
Employment Article.

[9] The stated purpose of the Act in 1914 was to "promote the general welfare of this State by providing compulsory insurance against accident or death of workmen engaged in extra-
hazardous employments in this State, and providing for the form, kind and method of such insurance and the incidents thereto[.]" 1914 Md. Laws, ch. 800, Preamble.

[10] Section 9-102(b) clarifies that: "The rule that a statute in derogation of the common law is to be strictly construed does not apply to this title." LE § 9-102(b). See Montgomery Cty. v.
Robinson, 435 Md. 62, 83, 76 A.3d 1159 (2013) (explaining that because "we have repeatedly emphasized the Act's remedial nature and that it `should be construed as liberally in favor of the
injured employees as its provisions will permit in order to effectuate its benevolent purposes[,]' we, therefore, `do not apply the canon of construction that a statute in derogation of the
common law should be strictly construed.'").

[11] The long-standing requirements for establishing an "accidental personal injury" have remained substantively unchanged since the Act's inception in 1914. The Court of Appeals, in
reviewing the legislative bill file on H.B. 1 and H.B. 692 (the companion bill to H.B. 1), has explained that the goal of the Act's recodification was "to rewrite the law in a more clear and concise
manner without making any substantive changes.... Thus, while the language of a revision differs from the derivative statute, the legislative intent does not change." Belcher v. T. Rowe Price
Found., Inc., 329 Md. 709, 743, 621 A.2d 872 (1993) (internal quotations omitted).

Since 1992, there have been no amendments to LE § 9-501, and § 9-101 has been amended only twice without any substantive change to the "arising out of and in the course of"
requirements for purposes of sustaining a compensable accidental personal injury. The 2009 amendments focused primarily on the total amount of death benefits payable to partially
dependent individuals. S.B. 863, ch. 616, Laws of 2009. During the most recent session, the General Assembly passed S.B. 94, ch. 5, Laws of 2019, thereby amending the name of the
Consumer Price Index used to calculate compensation awards for permanent total disability benefits. On March 27, 2019, the bill was enacted into law under Article II, § 17(b) of the Maryland
Constitution, and will go into effect on July 1, 2019.

[12] We observe from the collection of published opinions on point that the facts relevant to these two distinct statutory requirements often overlap. See Livering, 374 Md. at 580, 823 A.2d 687
("Because many of the facts relevant to analyzing `arising out of' and `in the course of' overlap in this particular case, we shall consider the two tests together.")

[13] Maryland courts have consistently quoted, with approval, Professor Larson's discussions on various workers' compensation issues. See, e.g., McElroy Truck Lines, Inc. v. Pohopek, 375
Md. 574, 593, 826 A.2d 474 (2003) (quoting, with approval, Larson's treatise in introducing a comparative test for trucking and other transitory types of employment); see also Mulready, 360
Md. at 55, 756 A.2d 575 (quoting, with approval, Larson's treatise in adopting the positional-risk test); Mackin v. Harris, 342 Md. 1, 7-10, 672 A.2d 1110 (1996) (adopting a narrower version of
a test enunciated in Larson's treatise for purposes of determining when a subsequent injury is compensable under the Act); Alitalia Linee Aeree Italiane, 329 Md. at 46-47, 617 A.2d 572
(adopting Larson's own conveyance exception to the going and coming rule); Darby v. Marley Cooling Tower Co., 190 Md. App. 736, 744-45, 989 A.2d 1221 (2010) (finding Larson's
discussion on standing instructive on this Court's interpretation of Maryland's rule on standing to appeal WCC decisions); Barnett v. Sara Lee Corp., 97 Md. App. 140, 149, 627 A.2d 86 (1993)
(finding Larson's discussion of fringe benefits to be "persuasive" in interpreting the meaning of a term in the Act); Fairchild Space Co., 77 Md. App. at 498-99, 551 A.2d 135 (turning to
Larson's rendition of the dual-purpose exception).
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[14] On the basis of the Wisconsin workers' compensation statute, the Court determined that the case could be analyzed by applying either (1) the "traveling salesman" rule or (2) an
exception to the "going and coming" rule. Id. at 67, 68-69. The Court began with Wisconsin's traveling-salesman exception. Id. at 68. This exception provided that, when an employee's job is
to travel on behalf of an employer and to do work away from the employer's premises, the employment begins as soon as the employee leaves his or her home to go to the first work-related
site. Id. at 68. Applying this exception, the Court observed that Mr. Smith's duty as a salesman required travel on behalf of the company and work away from the company's premises "by
traveling within a prescribed route promoting business." Id. Furthermore, he was injured while acting in a customary manner—walking to his truck with the intent to go to his first stop and to
perform his duty as a salesman. Id. Accordingly, the Court concluded that his injury fell within the scope of his employment because Mr. Smith's workday began as soon as he left his home
and he was performing work for the benefit of his employer at the time of the injury. Id.

Alternatively, the Court analyzed the case under Wisconsin's statutory exception to the going and coming rule. Id. The statute established that the premises of an employer, for purposes of
sustaining compensable injuries while going to or from work, encompassed "the premises of any other person on whose premises service is being performed." Id. at 69.

[15] We do not undertake an analysis of the "arising out of" prong of LE § 9-101(b)(1), pursuant to which the fact-finder would consider whether the injury would have been sustained "but for"
the fact that the conditions and obligations of employment placed the employee where the injury occurred. Livering, 374 Md. at 575, 823 A.2d 687.

[16] As discussed, the going and coming rule takes injuries outside of the course of employment and, as a result, bars compensation. Therefore, if the going and coming rule applies, there is
no need to also apply the positional-risk test to determine causation. Cf. Roberts, 436 Md. at 607 n.15, 84 A.3d 87.

[17] The court viewed the injury, in the alternative, as occurring during a commute and, accordingly, found it compensable under the exceptions to the going and coming rule.

[18] Similarly, in light of the unresolved factual disputes relating to the "in the course of" prong, we also cannot say, as a matter of law, that Mr. Frederick's injury arose out of his employment.
As the Court of Appeals observed in Livering, "many of the facts relevant to analyzing `arising out of' and `in the course of' overlap" in some cases. 374 Md. at 580, 823 A.2d 687. That is also
the case here. Unable to determine whether Mr. Frederick's home was a work place, whether his work day had commenced, and whether he was engaged in an activity incidental to
employment at the time of his injury, we are simply unable to apply the positional-risk test to determine whether Mr. Frederick's injury would not have occurred but for the conditions and
obligations of his employment. See id. at 575, 823 A.2d 687.

Save trees - read court opinions online on Google Scholar.
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Workers' Compensation Board

        James W. Moller argued the cause and 
filed the brief for petitioner.

        Jerald P. Keene argued the cause and 
filed the brief for respondent.

        Before Haselton, Presiding Judge, and 
Armstrong, Judge, and Duncan, Judge.

        DUNCAN, J.

        Reversed and remanded for 
reconsideration.

        DUNCAN, J.

        Claimant seeks review of an order of the 
Workers' Compensation Board (board) 
denying her compensation for an injury she 
suffered while walking from her home to her 
garage to perform a work task. The board 
determined that claimant's injury was not 
compensable because it did not arise out of 
her employment. ORS 656.005(7)(a).1 The 
relevant facts in this case are undisputed; 
thus, we review the board's determination for 
errors of law. ORS 656.298(7); ORS 
183.482(8); American Medical Response v. 
Gavlik, 189 Or App 294, 298-99, 76 P3d 117 
(2003), rev den, 336 Or 376 (2004). We 
reverse and remand.

        As found by the board, the facts are as 
follows:

"On the date of injury, claimant 
worked as a custom decorator, 
selling window treatments, 
upholstery, bedding and 
pillows. Different fabric 
collections would alternate 
being on sale, with a collection 
sale typically ending on a 
Saturday and a new fabric 
collection sale beginning on a 
Sunday.
"The employer has a studio 
where claimant (and other 
custom decorators) worked one 
day per week. On other days, 
she was 'out on appointments' 
with clients, or working from 
home. She spent the majority of 
her working time traveling to 
and from her appointments and 
meeting with customers in their 
homes to sell the decorating 
products.
"Because she needed to have 
samples to show potential 
customers, she kept all of the 
current fabric samples, books 
and pricing guides in her van. 
She was required to have all 
current fabrics on hand and had 
previously been reprimanded 
for not having all of the current 
sale samples in her van when 
meeting with customers. In 
short, she was required to have 
an 'office * * * in [her] car.'
"Because she could not safely 
store all of the items in the 
vehicle at one time, she stored 
the excess items in her home 
garage. She was not allowed to 
store these excess products at 
the studio and was instructed by 
the employer to store the 
products at home, or any other 
place that kept the products safe 
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and dry. Thus, she used her 
home garage to store samples 
that would, from time to time, 
need to be changed out with 
other samples and materials 
that were kept in her van.
"On the Saturday before the 
date of injury, a sale collection 
had ended, with a new 
collection beginning the next 
day. Because of the fabric sale 
change, claimant needed to 
remove the 'old' fabrics from her 
van and replace them with 
fabrics for the new sale that 
were being stored in her garage. 
Claimant walked out her back 
door toward the garage to 
change the fabrics. When her 
foot came down, she 'felt 
something move.' Noticing that 
her dog was underfoot, she 
shifted to her other foot, lost her 
balance and fell. As a result of 
the fall, claimant sustained a 
right distal radius fracture."

(Record citations omitted; brackets and 
omission in original.) Although not recounted 
above, the record also contains undisputed 
evidence that claimant regularly performed 
some work tasks, such as preparing bids and 
other paperwork, in her home. Claimant 
sought compensation for her injury, which 
employer denied. An administrative law judge 
(ALJ) affirmed the denial, as did the board.

        In order to be compensable, an injury 
must "aris[e] out of" and occur "in the course 
of" a claimant's employment; ORS 
656.005(7)(a). Those requirements are two 
prongs of a unitary "work-connection" test. 
Fred Meyer, Inc. v. Hayes, 325 Or 592, 596, 
943 P2d 197 (1997); Krushwitz v. McDonald's 
Restaurants, 323 Or 520, 526, 919 P2d 465 
(1996). Each prong must be satisfied to some 
degree. Fred Meyer, Inc., 325 Or at 596; 
Krushwitz, 323 Or at 531.

        The board determined that claimant's 
injury did not arise out of her employment 
and, therefore, it did not need to determine 
whether the injury occurred in the course of 
her employment. Relying on Halsey Shedd 
RFPD v. Leopard, 180 Or App 332, 44 P3d 
610 (2002) (Halsey), the board reasoned that 
claimant's injury did not arise out of her 
employment because "[c]laimant was not 
exposed to [the] risk by virtue of her 
employment, but encountered [the] same risk 
any time that she stepped outside the door of 
her home" and because "the risk * * * arose 
from claimant's home environment, which 
was outside of the employer's control." The 
board further concluded that claimant was 
not subject to the "traveling employee" rule, 
under which injuries arising from work travel 
are compensable, and that, even assuming 
she was subject to the rule, the risk of tripping 
over her dog did not arise from her travel.

        On review, claimant argues that her 
injury arose out of her employment because 
employer required her "to work out of her 
home and to travel from her home to 
customer locations; therefore, the hazards of 
her home environment encountered in 
connection with the performance of her work, 
including her travel-related activities, were 
also hazards of her employment." In 
response, employer argues that claimant's 
injury did not arise out of her employment 
but, instead, arose from a "'distinctly 
personal'" risk. (Quoting Panpat v. Owens-
Brockway Glass Container, 334 Or 342, 352, 
49 P3d 773 (2002).) Employer also argues 
that claimant was not a traveling employee. 
At most, according to employer, claimant was 
injured while walking to the garage where she 
was going to perform a work task, and, 
therefore, she was subject to the "going and 
coming rule," under which injuries suffered 
while commuting to and from work are 
generally not compensable.

        As mentioned, in order for an injury to be 
compensable under Oregon's Workers' 
Compensation Law, the injury must "aris[e] 
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out of" and occur "in the course of" 
employment. ORS 656.005(7)(a). The two 
prongs test different aspects of the connection 
between the injury and the employment. The 
requirement that the injury arise out of 
employment "tests the causal connection 
between [a] claimant's injury and a risk 
connected with [his or] her employment." 
Fred Meyer, Inc., 325 Or at 601. "[A] worker's 
injury is deemed to 'arise out of' employment 
if the risk of the injury results from the nature 
of his or her work or when it originates from 
some risk to which the work environment 
exposes the worker." Id.

        The requirement that the injury occur in 
the course of employment focuses on whether 
"the time, place, and circumstances of the 
injury justify connecting the injury to the 
employment." Robinson v. Nabisco, Inc., 331 
Or 178, 186, 11 P3d 1286 (2000). An injury 
occurs in the course of employment if "it 
takes place within the period of employment, 
at a place where a worker reasonably may be 
expected to be, and while the worker is 
reasonably fulfilling the duties of employment 
or is doing something reasonably incidental 
to it." Fred Meyer, Inc., 325 Or at 598.

        The work connection test may be 
satisfied if the factors supporting one prong 
are strong, but those supporting the other are 
weak. Redman Industries, Inc. v. Lang, 326 
Or 32, 35, 943 P2d 208 (1997). However, as 
mentioned, both prongs of the work 
connection test must be satisfied to some 
degree. Fred Meyer, Inc., 325 Or at 596; 
Krushwitz, 323 Or at 531.

        Because the board did not determine 
whether claimant's injury occurred in the 
course of her employment, that issue is not 
before us. The only issue on review is whether 
claimant's injury arose out of her 
employment. Thus, our focus is on whether 
claimant established a causal connection 
between her injury and her employment, that 
is, whether claimant's injury resulted from a 

risk connected to either the nature of her 
work or her work environment.

        We begin our analysis with Halsey, on 
which the board relied. In Halsey, we held 
that an injury suffered by a claimant who fell 
as he walked across his driveway was not 
compensable because it did not arise out of 
his employment. The claimant was a 
firefighter. He was "on duty," which meant 
that he was required to respond to all 
emergency calls. Halsey, 180 Or App at 334. 
The employer provided him with two work 
pagers and a work truck. Before he fell, the 
claimant was on his way to church. He 
planned to drive the work truck in case he 
was called to an emergency. As he walked 
across his driveway toward the truck while 
carrying a friend's child, one of his pagers 
went off. He reached down and took the pager 
out. His foot slipped on dirt and gravel, and 
he fell, injuring his ankle and leg. Id. at 335.

        When asked what caused his fall, the 
claimant said only that he "'slipped.'" Id. He 
specifically said that responding to the pager 
did not contribute to his fall.

        The employer denied compensation, an 
ALJ set aside the denial, and the board 
adopted the ALJ's order and affirmed. On 
review, we analyzed whether the claimant had 
satisfied both prongs of the work connection 
test.

        We began by determining whether the 
claimant's injury occurred in the course of his 
employment. Because the claimant fell while 
walking to the work truck and checking his 
pager, we held that the "in the course of" 
prong was satisfied. But, we emphasized that

"the time, place and 
circumstances [of the claimant's 
injury] also had a significant 
nonwork component. That is, 
claimant was primarily engaged 
in the personal activity of going 
to church, and many of the 
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circumstantial facts involved 
(e.g., the decision whether and 
when to go to church, carrying 
the child as he did so, the 
composition of his driveway, 
etc.) were not employment 
related at all."

Id. at 338. Therefore, we concluded 
"[claimant's] activity at the time [of the 
injury] is most accurately characterized as 
significantly personal in nature, with an 
incidental connection to work." Id.

        We then determined whether the 
claimant's injury arose out of his 
employment. As mentioned, to arise out of 
employment, an injury must result from a 
risk connected with the nature of the work or 
a risk connected with the work environment. 
Griffin v. SAIF, 210 Or App 469, 473, 151 P3d 
165 (2007). We first held that the risk that the 
claimant would fall on his own driveway was 
not connected with the nature of his work. 
"The risk that claimant's foot would slip on 
the dirt and gravel in his own driveway was 
not a risk 'distinctly associated' with being a 
firefighter." Halsey, 180 Or App at 339 
(quoting Phil A. Livesley Co. v. Russ, 296 Or 
25, 29-30, 672 P2d 337 (1983)). That risk 
"existed whenever claimant walked from his 
house across his driveway, for whatever 
reason he might choose to do so." Id.

        We then held that the risk was not "one 
that inhered in claimant's work 
environment." Id. We emphasized that it was 
"significant that this was an off-premises 
injury and that the premises involved was 
claimant's own driveway." Id. at 339-40. We 
explained that, although work environments 
can expose workers to risks, the particular 
risk in Halsey was "the risk of injury by 
slipping on the dirt and gravel in claimant's 
driveway, which was a risk that arose in 
claimant's home environment and was in 
claimant's control, not that of [claimant's] 
employer." Id.

        In this case, the board relied heavily on 
Halsey. Citing Halsey, the board concluded 
that claimant's injury did not arise out of her 
employment because the risk of tripping over 
her dog was the result of a risk that existed 
"any time that she stepped outside the door of 
her home" and that arose from "[her] home 
environment, which was outside of the 
employer's control."

        Halsey is instructive, to a point. As in 
Halsey, the risk involved in this case is not 
"distinctly associated" with claimant's 
employment. 180 Or App at 339. The risk that 
claimant might trip over her dog did not arise 
out of the nature of her work as a custom 
decorator. It was a risk that existed whenever 
claimant walked around her property. Thus, 
under Halsey, the risk did not result from the 
nature of claimant's work.

        Accordingly, the question reduces to 
whether the risk resulted from claimant's 
work environment. Halsey does not answer 
that question. The injury in Halsey was an 
"off-premises" injury. As we emphasized, the 
injury occurred in the claimant's home 
environment, which was under his control, 
not his employer's. In this case, claimant's 
injury also occurred in her home, and her 
home was in her control, not her employer's. 
But, unlike in Halsey, claimant's injury is not 
as easily classified as an "off-premises" injury. 
That is because claimant's home environment 
was also, at times, her work environment.

        As the board found, claimant worked in 
employer's studio one day a week. On other 
days, she met with customers in their homes 
and worked in her own home, where she 
prepared bids and other paperwork. Claimant 
was required to carry all the fabric samples 
from the collection that was currently on sale 
with her when she met with customers. She 
kept those samples in her van. She did not 
have space to safely store the other samples in 
her van, and employer did not provide her a 
place to store them. As a result, she kept them 
in her garage. Thus, claimant regularly 
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worked at her home, and she did so as a 
condition of her employment. During those 
times, her home was her "employer's 
premises." See SAIF v. Scardi, 218 Or App 
403, 409 n 1, 180 P3d 56, rev den, 345 Or 175 
(2008) (where care provider regularly worked 
in client's home, client's home was 
"employer's premises").

        Therefore, this case is distinguishable 
from Halsey, because here claimant's home 
environment was, at times, her work 
environment and, as Professor Larson has 
explained, the risks of the home environment 
can be the risks of the work environment:

"[O]nce it is established that the 
home premises are also the 
work premises * * *, it follows 
that the hazards of home 
premises encountered in 
connection with the 
performance of the work are 
also hazards of the employment.
"* * * That the employee is a 
telecommuter or other home-
based worker should not, in and 
of itself, make any difference. 
Was the risk of injury a risk of 
this employment? So long as the 
employment subjects the 
employee to the actual risk of 
injury, the argument follows 
that the injury should be 
compensable."

Arthur Larson and Lex K. Larson, 1 Larson's 
Workers' Compensation Law ?16.10[4], 16-37 
(2009) (emphasis in original; footnote 
omitted).

        Here, claimant was walking to her garage 
for the sole purpose of performing a work 
task. She fell while moving about an area in 
which she had to move about in order to 
perform the work task, given the conditions of 
her employment. Therefore, we conclude that 
claimant's injury resulted from a risk of her 

work environment. As such, it arose out of her 
employment.

        The board's contrary conclusion reflects a 
concern about the employer's lack of control 
over the risk. That concern is unwarranted 
because, although the employer may not have 
had control over claimant's dog, it had control 
over whether claimant worked away from the 
studio. If, as a condition of employment, an 
employer exposes workers to risks outside of 
the employer's control, injuries resulting from 
the risks can be compensable. Thus, if a 
worker meets with customers in their homes, 
injuries resulting from a risk in a customer's 
home can be compensable, even though the 
employer has no control over the customer's 
home. To the extent that employer control 
matters, the employer has control over 
whether, as a condition of employment, the 
worker is exposed to risks outside the 
employer's premises.

        That idea underlies the "traveling 
employee rule," which provides that, when an 
employee is required to travel as a condition 
of employment, injuries resulting from 
activities necessitated by the travel can be 
compensable, even if the worker is not 
performing a work task at the time of injury. 
Scardi, 218 Or App at 408, 410. Thus, injuries 
from risks over which an employer has no 
control, such as the risk of injury from a hotel 
fire, can be compensable.

        The idea also underlies an exception to 
the going and coming rule, under which, as 
mentioned, injuries suffered while 
commuting to and from work are generally 
noncompensable. Dehiya v. Spencer, 221 Or 
App 539, 546, 191 P3d 730 (2008). Under 
that rule, injuries suffered by workers going 
to and coming from work are 
noncompensable on the ground that the 
workers are not serving their employers while 
they are commuting. Id. An exception to the 
rule exists for injuries sustained by workers 
who are required to drive their own cars to 
work to use during the work day for the 
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employer's benefit. Jenkins v. Tandy Corp., 
86 Or App 133, 137, 738 P2d 985, rev den, 
304 Or 279 (1987), is illustrative.

        In Jenkins, the claimant was hit by a car 
in the parking lot outside his employer's store 
as he walked from the store to his car to go 
home at the end of his work day. The 
employer required the claimant to have his 
own car at work to use for customer calls and 
deliveries during and after the store's hours. 
The board determined that the claimant's 
injury was noncompensable because the 
claimant had left the store to go home and the 
parking lot was outside of the employer's 
control. On review, this court reversed, 
holding that the going and coming rule did 
not apply because the claimant's travel to and 
from the store in his own car was a condition 
of his employment. 86 Or App at 137. We 
explained:

"'Surely in this day of a highly 
motorized society we cannot 
cast the going and coming rule 
as a protective cloak over the 
shoulders of an employer who, 
for his own advantage, demands 
that the employee furnish the 
car on the job.'"

Id. (quoting Smith v. Workmen's Comp. App. 
Bd., 69 Cal 2d 814, 825, 447 P2d 365 (1968)); 
see also Liberty Northwest Ins. Corp. v. 
Over, 107 Or App 30, 810 P2d 876 (1991) 
(holding that the claimant, who had been 
injured in a car accident while driving his own 
car from his home to a work site, was entitled 
to compensation because, as a practical 
matter, the employer required the claimant to 
use his car to travel between work sites during 
the work day). Accordingly, we concluded 
that, regardless of whether the parking lot 
was within the employer's control, the 
claimant's injury "arose out of and in the 
course of his employment." Jenkins, 86 Or 
App at 137. Notably, we reached that 
conclusion even though, had the claimant not 
been required to have his own car at work for 

work purposes, he may well have been in the 
same position--walking to his own car to go 
home--that he was in when he was injured.

        This case is similar. If an employer, for its 
own advantage, demands that a worker 
furnish the work premises, the risks of those 
premises encountered in connection with the 
performance of work are risks of the work 
environment, even if they are outside of the 
employer's control, and injuries resulting 
from those risks arise out of the employment. 
Here, because employer did not provide space 
for claimant to perform all of her work tasks, 
she was required--as a condition of her 
employment and for the benefit of her 
employer--to work in her home and garage. 
Thus, those areas constitute claimant's work 
environment when she is working, and 
injuries suffered as a result of the risks of 
those environments, encountered when 
claimant is working, arise out of her 
employment. If claimant tripped over a dog 
and injured herself while meeting with a 
customer in the customer's home, her injury 
would arise out of her employment. The same 
is true here because claimant was where she 
was, doing what she was, because of the 
requirements of her employment.

        Therefore, the board erred in concluding 
that claimant's injury did not arise out of her 
employment. Because the board did not 
determine whether claimant's injury occurred 
in the course of her employment, we remand.

        Reversed and remanded for 
reconsideration.

--------

Notes:

        1. ORS 656.005(7)(a) provides, in part, "A 
'compensable injury' is an accidental injury * 
* * arising out of and in the course of 
employment requiring medical services or 
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resulting in disability or death[.]" (Emphasis 
added.)

--------
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Before Judges BILLINGS, DAVIS, and WILKINS.[1]

OPINION

WILKINS, Judge:

¶ 1 Petitioners Ae Clevite, Inc., and its insurance carrier, Liberty Mutual Insurance Company, seek review from a final order
of the Utah Labor Commission (Commission) entered on February 26, 1999, awarding Mr. Charles Tjas workers'
compensation benefits from an injury occurring at his home. We affirm.

BACKGROUND

¶ 2 Neither party disputes the facts of this case. In its ruling the Commission found that Mr. Tjas sustained a severe neck
injury causing quadriplegia on January 13, 1997, while spreading salt on the driveway of his residence. When the injury
occurred, Mr. Tjas was employed by Ae Clevite, an automotive supply company, as a district sales manager in Utah and
several surrounding states. Because Ae Clevite did not have an office in Salt Lake City, it authorized Mr. Tjas to use his
personal residence in Salt Lake City as a base of operations for his work. Ae Clevite provided Mr. Tjas with various office
supplies, a car, and frequently delivered company correspondence and other materials to Mr. Tjas's home by U.S. mail or
private *1074 courier. Part of Mr. Tjas's duties included making sales calls and performing office work at home.1074

¶ 3 The night before the accident, several inches of snow fell on Mr. Tjas's steep driveway. The next morning, Mr. Tjas
drove to several local sales calls but did not clear the snow. Although Mr. Tjas's son removed the snow later that morning,
the driveway remained icy. After returning home in the mid-afternoon, Mr. Tjas spent nearly an hour loading his car with
material for an upcoming sales trip and waited for a large package to be delivered in connection with the business trip.
When Mr. Tjas observed the mailman approaching, he decided to spread salt on the driveway so the postman could make
his delivery more safely. In doing so, however, Mr. Tjas slipped on the ice and fell, suffering a severe neck injury.

¶ 4 Mr. Tjas subsequently filed a claim for workers' compensation benefits with the Utah Labor Commission for his injuries.
The Commission's Administrative Law Judge (ALJ) concluded that Mr. Tjas's injury arose out of and in the course of his
employment and awarded benefits. The Labor Commission subsequently affirmed the ALJ's decision awarding Mr. Tjas
compensation pursuant to section 34A-2-401 of the Utah Code. Ae Clevite and its insurance carrier filed this petition for
judicial review.

ISSUE AND STANDARD OF REVIEW
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¶ 5 This case involves the application of the Utah Workers' Compensation Act to a "work at home" situation. Specifically, we
consider whether the Commission erred in determining that Mr. Tjas's injury "arose out of and in the course of" his
employment with Ae Clevite, thus entitling him to workers' compensation benefits under Utah Code Ann. § 34A-2-401
(1997), the Utah Workers' Compensation Act.

¶ 6 The applicable standard of review for a formal adjudicative hearing is governed by the Utah Administrative Procedures
Act (UAPA). See Utah Code Ann. § 63-46b-16 (1997); see also Caporoz v. Labor Comm'n, 945 P.2d 141, 143 (Utah
Ct.App.1997). "When the Legislature has granted an agency discretion to determine an issue, we review the agency's
action for reasonableness." Caporoz, 945 P.2d at 143; see Cross v. Board of Review of Indus. Comm'n, 824 P.2d 1202,
1204 (Utah Ct.App.1992) (stating "[w]hen there exists a grant of discretion, `we will not disturb the Board's application of its
factual findings to the law unless its determination exceeds the bounds of reasonableness and rationality'") (citation
omitted). Absent a grant of discretion, we use a correction-of-error standard "`in reviewing an agency's interpretation or
application of a statutory term.'" Cross, 824 P.2d at 1204 (citation omitted).

¶ 7 In this case, the Legislature has granted the Commission discretion to determine the facts and apply the law to the facts

in all cases coming before it. See Utah Code Ann. § 34A-1-301 (1997).[2] As such, we must uphold the Commission's
determination that Mr. Tjas's injury "arose out of and in the course of" his employment, unless the determination exceeds
the bounds of reasonableness and rationality so as to constitute an abuse of discretion under section 63-46b-16(h)(i) of the
UAPA. See Caporoz, 945 P.2d at 143 (indicating agency has abused its discretion when agency action is unreasonable).
Moreover, we resolve "[a]ny doubt respecting the right of compensation in favor of the injured employee.'" Drake v. Industrial
Comm'n, 939 P.2d 177, 182 (Utah 1997) (citation omitted).

ANALYSIS

¶ 8 To qualify for workers' compensation benefits in Utah, a person must be an employee who suffers an injury caused by
an accident. See Buczynski v. Industrial Comm'n, 934 P.2d 1169, 1172 (Utah Ct.App.1997). In addition, the employee must
prove two essential elements under section 34A-2-401: (1) the accident occurred "in the course of the employment, and (2)

the accident *1075 "arose out of" the employment. Id.[3] An employee must prove both elements by a preponderance of the
evidence. See id. Petitioners do not dispute that Mr. Tjas sustained an accidental injury. Rather, petitioners argue that the
injury does not satisfy either of the elements of section 34A-2-401 of the Utah Code.

1075

A. "In the Course of" Employment

¶ 9 First, petitioners argue that Mr. Tjas's injury did not arise "in the course of" his employment because Ae Clevite never
requested, directed, encouraged, or reasonably expected Mr. Tjas to salt his driveway and because Mr. Tjas was not in an
"employer controlled" area when the injury occurred. Utah courts, however, have recognized that an employee's injury
arises in the course of employment even if these circumstances are not present. Indeed, "[u]nder Utah law, an accident
occurs `in the course of' employment when it `occurs while the employee is rendering services to his employer which he
was hired to do or doing something incidental thereto, at the time when and the place where he was authorized to render
such service.'" Buczynski, 934 P.2d at 1172 (citations omitted; emphasis added); see Black v. McDonald's of Layton, 733
P.2d 154, 156 (Utah 1987) (indicating accident is in scope of employment when it occurs "within the period of employment,
at a place or area where the employee may reasonably be, and while the employee is engaged in an activity at least
incidental to his employment"); 82 Am. Jur.2d Workers' Compensation § 266 (1992) (same). An activity is "incidental to the
employee's employment if it advances, directly or indirectly, his employer's interests." Black, 733 P.2d at 156 (emphasis
added).

¶ 10 In this case, the Commission concluded that Mr. Tjas's injury arose in the course of his employment because his efforts
to make his driveway safe for the delivery of work-related materials was "reasonably incidental" to his work for Ae Clevite.
Specifically, it ruled that the ability of Ae Clevite to have work-related materials delivered to Mr. Tjas's home by mail or
courier service was an "integral part of the employment relationship," so that Mr. Tjas's activity was "reasonably incidental"
to his business. We agree. Although Mr. Tjas was not performing a work-related duty or in an employer-controlled area
when the injury occurred, he was removing an obstacle which could have impeded his work and was at the location of his
regular place of work when the injury occurred. We recognize that Mr. Tjas may have decided to salt the driveway at some
other time for his own non-job related purposes, yet the fact remains that when he did, it was in an attempt to remove a 44
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hurdle that could have prevented the delivery of the expected business package. In other words, Mr. Tjas's act of salting the
driveway was motivated in-part by a purpose to benefit Ae Clevite and thus was reasonably incidental, rather than
tangentially related, to his employment. As such, the Commission correctly concluded that Mr. Tjas's injuries arose "in the
course of" his employment.

B. "Arising out of" Employment

¶ 11 Second, petitioners argue that Mr. Tjas's injury did not "arise out of" his employment with Ae Clevite. Specifically,
petitioners contend that the injury arose from Mr. Tjas's duty as a homeowner to maintain his premises, a risk Mr. Tjas
would have been equally exposed to apart from his employment.

¶ 12 In Buczynski we stated that in Utah,

[a]n accident arises out of employment when there is a causal relationship between the injury and the
employment. Arising out of, however, does not mean that the accident must be caused by the employment;
rather, the employment is thought of more as a condition out of which the event arises than as the force
producing the event in affirmative fashion. *1076 934 P.2d at 1172 (citations and internal quotations omitted;
emphasis in original); see also 82 Am.Jur.2d Workers' Compensation § 269 (1992) (indicating the "arising
out of" requirement must be satisfied by a showing of "causal connection between work and injury"; "the
injury must have been one of the risks connected with the employment, flowing therefrom as a natural
consequence and must have been directly connected with the work").

1076

¶ 13 Under the facts of this case, we agree with the Commission that Mr. Tjas's injury arose from a risk associated with his
work for Ae Clevite due to the parties' "work at home" arrangement. As such, we hold the Commission did not err in ruling
that Mr. Tjas's injury arose from his employment with Ae Clevite.

CONCLUSION

¶ 14 As a general proposition, the Workers' Compensation Act, Utah Code Ann. § 34A-2-401 (1997), applies to "work at
home" situations when a person sustains an injury by an accident "arising out of and in the course of" the employee's
employment. Moreover, we hold that under these facts, Mr. Tjas's injury at his home falls within the category of
compensability under section 34A-2-401 because it was an injury that arose out of and in the course of his employment.

¶ 15 Affirmed.

¶ 16 WE CONCUR: JUDITH M. BILLINGS, Judge, and JAMES Z. DAVIS, Judge.

[1] Justice Wilkins heard the arguments in this case and participated in its resolution prior to his swearing-in as a member of the Utah
Supreme Court.

[2] This section provides: "The commission has the duty and the full power, jurisdiction, and authority to determine the facts and apply the
law in this chapter or any other title or chapter it administers." Utah Code Ann. § 34A-1-301 (1997).

[3] Utah Code Ann. § 34A-2-401(1) (1997) reads: Each employee ... who is injured ... by accident arising out of and in the course of the
employee's employment, wherever such injury occurred, if the accident was not purposely self-inflicted, shall be paid compensation for loss
sustained on account of the injury ... and such amount for medical, nurse, and hospital services and medicines ... as provided in this
chapter.

Save trees - read court opinions online on Google Scholar.
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1 

          [317 Or.App. 117] ARMSTRONG S. J. 

         Claimant, a bus driver for employer Tri-Met, 
contracted Influenza A after a work exposure to 
the virus. She filed a workers' compensation claim 
for an industrial injury, which employer denied. 
In affirming an order of an administrative law 
judge, the Workers' Compensation Board 
acknowledged claimant's work exposure to the flu 
virus but concluded that claimant had not met her 
burden to show medical causation-that her work 
exposure was a material contributing cause of her 
illness. On judicial review, claimant contends that 
the board erred in rejecting the opinion of her 
medical expert based on the lack of a complete 
medical history.[1] We agree with claimant that the 

board erred and therefore reverse and remand for 
reconsideration. 

         In early February 2019, which was high flu 
season, despite having been vaccinated, claimant 
became ill with the flu. The medical evidence is 
that the flu can be present in any setting where 
people are present, and that masking and 
handwashing reduce transmission. Employer's 
policy prohibited claimant from wearing a mask 
while driving a bus and, because of the nature of 
her work, claimant did not have the ability to 
wash her hands frequently. 

         Claimant testified that, in her full-time work 
as a bus driver, she is regularly exposed to 
passengers who are coughing and sneezing. She 
testified that, in the days before she began to feel 
ill, and during the typical four- to six-day 
incubation period for the flu, she was exposed to 
passengers who were coughing and sneezing. She 
also testified that she was exposed to Influenza A 
at work when she hugged a coworker who was 
subsequently diagnosed with the illness. 

         Off work during that same period, claimant 
ran several errands that included a regular trip to 
the doctor and quick trips to a department store, a 
pharmacy drive-up window, and a grocery store. 
When she developed a high fever, shortness of 
breath, low oxygen levels, and a severe headache, 
claimant went to the emergency room and was 

2 

[317 Or.App. 118] admitted to the hospital for one 
night. She was diagnosed with Influenza A. 
Claimant lost 10 days of work as a result of her 
illness. 

         Claimant filed a claim for her illness, which 
employer denied. In support of her claim at the 
hearing, claimant presented the opinion of Dr. 
Cribbs, an occupational medicine physician and 
claimant's attending physician, who examined 
claimant after her hospitalization. Employer 
relied on the opinion of Dr. Leggett, who 
specializes in infectious diseases and who 
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reviewed claimant's medical records at employer's 
request. 

         Leggett stated in his report that "influenza 
was widespread in the entire Portland community 
at the time of the onset of [claimant's] illness," 
and that any time a person was in a public space 
during that time they were exposed to the flu. 
Leggett stated that, although it was possible that 
claimant had contracted Influenza A at work, he 
could not make that determination on a "more 
likely than not" basis. Leggett offered the opinion 
that "[claimant] may have been infected with 
influenza A either during her days off the 
Wednesday or Thursday prior to the onset of her 
illness, or perhaps more likely, sometime during 
the three days she worked prior to the onset of 
her illness." (Emphasis added.) 

         Cribbs was more definitive. He testified by 
deposition that, although flu is not distinctly an 
occupational risk, there are studies showing that 
drivers of public transportation are at increased 
risk for contracting infectious diseases like the flu 
because of their close contact with the public. 
Cribbs, who testified that he does not see a lot of 
flu in his occupational medicine practice, testified 
that, with a proper epidemiological investigation, 
it is possible to determine where someone 
contracted the flu. In this case, because no 
epidemiological study had been done, he testified 
that he could not be certain where claimant 
acquired her illness, so his purpose was to 
determine the "likely" cause of claimant's flu. 

         Cribbs explained that he relied on statistical 
probability for determining the likely cause of 
claimant's flu. He explained that his method was 
to "look at all of the other points of exposure and 
rank them according to risk." Cribbs 

3 

[317 Or.App. 119] was aware of claimant's possible 
off-work exposures to flu at the department store 
and doctor's office but he was not aware of (or did 
not specifically address) claimant's trip to the 
grocery store. In his view, there was nothing 
about claimant's off-work activities that put her at 

greater risk than her exposure as a bus driver. 
Based on the information that he had, Cribbs 
believed that claimant's exposure at work was 
more significant than her off-work exposures. 
Cribbs concurred in a statement by claimant's 
attorney that "[claimant's] exposure as a driver * * 
* was much more likely to be the source of her 
Influenza A than her exposure as an ordinary 
Oregonian." And based on the high presence of flu 
virus circulating in Portland during the time that 
claimant became sick and claimant's increased 
exposure to illness in her employment, Cribbs 
believed that it was more likely than not that 
claimant's illness had been caused by work 
exposure. He opined that, "given the sum total of 
her lifestyle, her typical social interactions and the 
specific interactions of the preceding week, her 
workplace exposure was the highest risk exposure 
during that period." During his deposition 
testimony, Cribbs agreed with claimant's 
counsel's statement that "it was more likely than 
not, based on the totality of the information 
available to you, that [claimant] was exposed to 
influenza at work." 

         In its order upholding employer's denial, the 
board acknowledged claimant's potential 
exposure to flu at work and the applicability of the 
material contributing cause standard of proof in 
the occupational injury context. The board 
determined that, because of multiple potential 
causes, the question of medical causation was a 
complex issue that required expert medical 
evidence. The board explained that it rejected 
Leggett's opinion of medical causation because 
Leggett had not expressed his opinion in terms of 
medical probability. The board also rejected 
Cribbs's opinion, reasoning that it was based on 
an incomplete history, because Cribbs had not 
been aware of claimant's trip to the grocery store 
in the days before she became ill. Having rejected 
both medical opinions, the board concluded that 
claimant had not met her burden of proof under 
ORS 656.266(1) to show that her exposure to flu 
at work was likely a material contributing cause of 
her illness. 

4 
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          [317 Or.App. 120] On judicial review, 
claimant contends that the board's order is not 
supported by substantial evidence or substantial 
reason. 

         To establish the compensability of her illness 
as an injury, claimant was required to prove both 
legal and medical causation by a preponderance 
of the evidence. Coday v. Willamette Tug & 
Barge, 250 Or. 39, 440 P.2d 224 (1968); ORS 
656.266(1).[2] The only issue in dispute on judicial 
review is medical causation-whether claimant has 
established, by a preponderance of the evidence, 
that her exposure to flu at work was a material 
contributing cause of her illness. See Schliess v. 
SAIF Corp., 354 Or. 637, 643, 317 P.3d 244 (2013) 
("This court has construed the phrase 'arising out 
of to mean that a workplace injury must be a 
material contributing cause of disability or the 
need for medical treatment in order to be 
compensable.). This case presents a unique 
variation on that standard, because both doctors 
explained that it is not possible to determine with 
certainty where claimant "caught" the flu. The 
compensability of the claim thus depends on 
evidence that it was more likely than not that 
claimant's exposure at work was a likely material 
cause of her illness. 

         Cribbs and Leggett agreed that any time 
claimant was in a public place she was potentially 
exposed to the flu, either on the job or off the job. 
Claimant contends that the board was mistaken in 
rejecting Cribbs's opinion of causation based on 
his lack of knowledge of one potential exposure at 
the grocery store. She contends that Cribbs's 
opinion did not depend on his knowledge of that 
specific trip, which was not necessary to his 
evaluation of material contributing cause and 
which, unlike the major contributing cause 
standard applicable in the occupational disease 
claim, does not require a weighing of every 
possible off-work exposure against the work 
exposure. Here, claimant contends, Cribbs 
formed his opinion based on his general 
understanding of the types of exposures claimant 
had off the job when compare with her on-the-job 
exposure and 

5 

[317 Or.App. 121] concluded that it was likely that 
claimant's work was the cause. 

         Claimant contends that, in fact, even in the 
absence medical evidence, evidence of her having 
been exposed on a job is "some affirmative 
evidence" from which a factfinder could find a 
work connection. See Seeley v. Sisters of 
Providence, 179 Or.App. 723, 41 P.3d 1093 (2002) 
(explaining that a worker meets the burden of 
proof required by ORS 656.266(1) in the 
occupational disease context by producing "some 
affirmative evidence" from which the factfinder 
can make a work connection). Thus, claimant 
contends, contrary to the board's conclusion, even 
in the absence of persuasive medical evidence, her 
evidence was not legally insufficient under ORS 
656.266. 

         We agree with the board that, because of the 
complexity of the issue of determining the 
medical cause of a viral infection when there are 
multiple potential causes, claimant was required 
to establish medical causation by a 
preponderance of the evidence through expert 
medical evidence, stated in terms of "a reasonable 
medical probability." See SAIF v. Gaffke, 152 
Or.App. 367, 371, 954 P.2d 179 (1998) (expert 
medical opinion is required when the question of 
causation is a complex one); see also Liberty 
Metal Fabricators, Inc. v. SAIF Corp., 295 
Or.App. 809, 813, 435 P.3d 810 (2019), modified 
on recons, 302 Or.App. 110, 456 P.3d 691, rev 
den, 366 Or. 731 (2020) (noting "reasonable 
medical probability" describes the level of proof 
required to establish medical causation by a 
preponderance of the evidence). 

         The analysis of this case is further 
complicated by the fact that, although the claim 
was filed as one for an injury, employer has 
contended that the claim should be analyzed as 
one for an occupational disease. Thus, as 
summarized above, the medical opinions of both 
Cribbs and Leggett were stated in terms of the 
"major contributing cause" standard of proof, 
ORS 656.802(2)(a) ("The worker must prove that 
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employment conditions were the major 
contributing cause of the disease."), which 
requires a weighing of the relative contribution of 
work-related versus nonwork-related causes to 
determine "the cause that contributes more than 
all other causes combined." Lowells v. SAIF, 285 
Or.App. 161, 164, 396 P.3d 241 (2017); 

6 

[317 Or.App. 122] Cummings v. SAIF, 197 Or.App. 
312, 318, 105 P.3d 875 (2005) (a "major 
contributing cause" is one that is the primary 
cause of the need for treatment or disability). But 
because the ALJ and the board determined that 
the claim should be analyzed as an injury claim, 
the "material contributing cause" standard of 
proof is applicable. Under that standard, and 
claimant's burden to establish her claim by a 
preponderance of the evidence, claimant was 
required to establish only that it was more likely 
than not that her work-place exposure materially 
contributed to her disability or need for 
treatment. See ORS 656.005(7)(a); ORS 
656.266(1); Albany Gen. Hosp. v. Gasperino, 113 
Or.App. 411, 415, 833 P.2d 1292 (1992). Under the 
"material contributing cause" standard, a work 
injury-or, in this case, an illness-is compensable if 
the employment is a "fact of consequence" 
regarding the claimant's condition. Mize v. 
Comcast Corp-AT& T Broadband, 208 Or.App. 
563, 570, 145 P.3d 315 (2006); see State v. 
Johanesen, 319 Or. 128, 135, 873 P.2d 1065 
(1994) (a "material" fact is a fact of consequence 
to the determination of an action). 

         It is clear from Cribbs's opinion, considered 
in its entirety, as expressed variously in the form 
of deposition testimony and in writing, that 
Cribbs regarded claimant's work environment, 
where she was frequently exposed to passengers 
who were coughing or sneezing, as posing a 
greater risk of exposure to flu than claimant's 
brief potential exposures in her off-work 
environment. On this record, Cribbs's opinion 
supports the conclusion that claimant's exposure 
at work was a "fact of consequence" that could 
satisfy her burden of proof under a material 
contributing cause standard, despite his lack of 

awareness of claimant's trip to the grocery store. 
In rejecting Cribbs's opinion that claimant's flu 
was likely caused by exposure at work, the board 
focused on Cribbs's failure to consider claimant's 
trip to the grocery store. That omission would 
certainly be significant if the major contributing 
cause standard of proof, under which Cribbs 
initially evaluated the case and which required a 
weighing of all causes to determine the major 
cause, were applicable. But the board did not 
explain how Cribbs's lack of awareness of 
claimant's trip to the grocery store defeated the 
opinion's persuasiveness under a material 
contributing 

7 

[317 Or.App. 123] cause standard of proof of 
causation, which required only proof that it was 
more likely than not that an employment-related 
fact of consequence was a cause of claimant's 
illness. That shortcoming in the board's analysis 
leads us to conclude that the board's rejection of 
Cribbs's opinion is not supported by substantial 
reason. In light of the narrow question presented 
to us on judicial review, we conclude that the 
board erred, and we therefore remand the case to 
the board for reconsideration under the correct 
standard. 

         Reversed and remanded. 

8 

---------

Notes:

[1] The board determined that claimant's claim 
should be treated as one for an injury rather than 
an occupational disease. That determination is 
not challenged on judicial review.

[2] ORS 656.266(1) provides, in part:

"The 
burden 
of 
proving 
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that an 
injury or 
occupati
onal 
disease 
is 
compens
able * * * 
is upon 
the 
worker."

---------
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Opinion 
 
 

  DECISION AND OPINION ON REVIEW [*1]    

  Timely Petition for Review having been filed under Section 19(b) of the Act by the Respondent 
herein and notice given to all parties, the Commission, after considering the issues of accident, 
occupational disease, causal connection, medical expenses and temporary total disability (TTD) 
benefits, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof. The Commission further remands this case to 
the Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to   Thomas v. Indus. 
Comm'n, 78 Ill. 2d 327 (1980).   

  IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed 
October 21, 2021 is hereby affirmed and adopted.   

  IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner 
interest under § 19(n) of the Act, if any.   
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  IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for 
all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.   

  IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the Arbitrator 
for [*2]  further proceedings consistent with this Decision, but only after the latter of expiration of 
the time for filing a written request for Summons to the Circuit Court has expired without the filing 
of such a written request, or after the time of completion of any judicial proceedings, if such a 
written request has been filed.   

  Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum 
of $ 25,300.00. The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in the Circuit Court.   

  June 22, 2022   

  ATTACHMENT:   

  ILLINOIS WORKERS' COMPENSATION COMMISSION ARBITRATION DECISION 19(b)   

  An   Application for Adjustment of Claim was filed in this matter, and a   Notice of Hearing was 
mailed to each party. The matter was heard by the Honorable   Joseph Amarilio, Arbitrator of the 
Commission, in the city of   Chicago, on   July 20, 2021. After reviewing all of the evidence 
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and 
attaches those findings to this document.   

  DISPUTED ISSUES   
  C. Did an accident occur that arose out of and in the course of Petitioner's employment by 
Respondent?   
  F. Is Petitioner's current condition of ill-being causally related to the injury?   
  G. What were Petitioner's earnings?   

  L. [*3]  What temporary benefits are in dispute?   
  TTD   

  O. Other       8(a)     

  FINDINGS   

  On the date of accident, April 17, 2020, the date in which the Petitioner was medically diagnosed 
with COVID-19), Respondent   was operating under and subject to the provisions of the Act.   

  On this date, an employee-employer relationship       did   exist between Petitioner and 
Respondent.   

  On this date, the Petitioner       did   sustain a disease arising out of and in the course of the 
employment or one which had become aggravated and rendered disabling as a result of the 
exposure of the employment.   

  Timely notice of this accident       was   given to Respondent.   
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  Petitioner's current condition of ill-being       is   causally related to the accident or exposure.   

  In the year preceding the injury, Petitioner earned $   41,230.80; the average weekly wage was 
$   792.90.   

  On the date of accident, Petitioner was   51 years of age,       married   with   1 dependent 
children.   

  Respondent   has paid all reasonable and necessary charges for all reasonable and necessary 
medical services.   

  Respondent shall be given a credit of $   0 for TTD, $   0 for TPD, $   0 for maintenance, and $   
0 for other benefits, for a total credit of $   0. Respondent is entitled to a credit of $   (see 
below) [*4]  under Section 8(j) of the Act.   

  ORDER   

  Respondent shall pay Petitioner temporary total disability benefits in the amount of $ 528.60 
/week for 47-5/7 weeks, commencing April 17, 2020 through March 16, 2021, as provided in 
Section 8(b) of the Act.   

  Respondent is entitled to a credit for all medical expenses incurred by Petitioner and paid by his 
group health insurance plan provided by Respondent under Section 8(j) of the Act. Respondent 
shall hold Petitioner harmless for the medical expenses paid. The parties stipulated that the 
medical expenses incurred were submitted to and all paid by Respondent's group health 
insurance carrier. No claim has been made for unpaid medical bills   

  Respondent shall pay all reasonable and necessary ongoing medical services to cure and relieve 
the Petitioner's COVID-19 symptoms.   

  In no instance shall this award be a bar to subsequent hearing and determination of an additional 
amount of medical benefits or compensation for a temporary or permanent disability, if any.   

  RULES REGARDING APPEALS Unless a party files a   Petition for Review within 30 days after 
receipt of this decision, and perfects a review in accordance with the Act and Rules, then this 
decision shall be entered as the decision [*5]  of the Commission.   

  STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate 
set forth on the   Notice of Decision of Arbitrator shall accrue from the date listed below to the day 
before the date of payment; however, if an employee's appeal results in either no change or a 
decrease in this award, interest shall not accrue.   

  Electronic Signature of Arbitrator Joseph D. Amarilio   

  OCTOBER 21, 2021   

      FINDINGS OF FACT AND CONCLUSIONS OF LAW     

  Procedural History   
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  The parties stipulated that on April 17, 2020, Petitioner was a 51-year old employee of 
Respondent. The parties agreed that Petitioner was earning $ 792.90 per week ($ 41,230.80 per 
year) in his employment with Respondent. (T. p. 5) Notice of the alleged accidental exposure was 
timely provided to Respondent. The parties further agreed that Respondent is entitled to Section 
8(j) credit for all of Petitioner's medical expenses which have been paid by Respondent's group 
health insurance plan. Respondent disputed the claim and, thus, has not paid benefits to the 
Petitioner. (Arb. Ex. 1)   

  At the outset, the Arbitrator takes judicial notice that Petitioner's claimed exposure to the COVID-
19 virus was brought by an Application for Adjustment of Claim filed with the Commission under 
the Illinois Workers' Compensation Act and [*6]  not pursuant to the Occupational Disease Act 
(ODA) A copy of the Application for Adjustment of Claim in this matter was not submitted as an 
exhibit. However, the Arbitrator finds that at all-times relevant hereto the parties treated the claim 
as an exposure claim and Respondent defended the claim accordingly.   

  The Arbitrator further notes that the Commission may consider   sua sponte a new theory of 
recovery even if that theory was never presented to the arbitrator and the claimant did not amend 
his application for adjustment of claim to include the new theory. The Commission enjoys such 
discretion as long as the Commission's consideration of the new theory does not prejudice a 
party's substantial rights. The Commission's decision to grant benefits under a new theory of 
recovery does not prejudice an employer's substantial rights if the employer is aware of evidence 
supporting the theory before the arbitration.   Caterpillar Tractor Co. v. Industrial Comm'n, 215 
Ill.App.3d 229, 240 (1991)   

  The matter of   Martin Didzerekis v Madden Graphics, 97 IIC 820 (1997) 93 WC 307440 is clearly 
instructive and four-corners on point. In   Didzerekis, like the instant case, petitioner did not 
indicate on his application for adjustment of claim that he would prosecute his claim under the 
Occupational Disease Act (ODA) (820 ILCS 310/1). And, like the instant case, petitioner also did 
not indicate that the claimed injury was a disease or what part of the body affected nor that it 
involved his pulmonary function. Additionally, in   Didzerekis like the case at bar, at trial Petitioner 
did not amend his application for adjustment of claim to reflect that he was claiming an injury 
pursuant to the ODA or that he was claiming a disease. However, at trial, as in the case at bar, it 
was made clear that petitioner was prosecuting an exposure claim. As noted above, like 
respondent in   Didzerekis, Respondent had all the information available to research, investigate, 
and defend the claim filed by claimant.   See, also John Dial v. John Crane, Inc, 92 WC 002800, 
94 IWCC 692 (1994) (Commission found Petitioner's hearing loss resulting from extended 
exposure to noise in a work environment is properly adjudicated un the Occupational Disease Act. 
The Commission modified the Arbitrator's decision which adjudicated the claim under the Workers' 
Compensation Act and converted it to an Occupational Disease claim.)   

  Here, Respondent was aware that the Petitioner was pursuing a COVID-19 claim. Petitioner did 
so at the hearing. It is evident that Respondent had all the information available to research, 
investigate, and defend the claim filed by Petitioner. In fact, Respondent's [*7]  defense is founded 
on rebutting the COVID-19 presumption and disputing and negating Petitioner's claimed exposure 
to the COVID-19 virus on Respondent's premises. In workers' compensation and occupational 
disease cases, pleadings and procedures are informal and are designed to expedite and to 
achieve a right result.   Caterpillar Tractor Co. v. Industrial Comm''n at 239. "Thus, the Commission 
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must decide a case on the evidence presented and on the merits of the case before it and must 
not be restricted to the information provided on a form."   Id.   

  The Arbitrator concludes that deciding Petitioner's claim under the Occupational Disease Act 
does not prejudice Respondent's substantial due process rights. The Arbitrator, therefore, 
concludes that Petitioner's COVID-19 claim is properly adjudicated under the Occupational 
Disease Act rather than the Workers' Compensation Act.   

  Having addressed which theory is proper and appropriate to adjudicate the claim, the Arbitrator 
now addresses the following five issues presented by the parties at the hearing: (1) whether 
Petitioner's accidental exposure arose out of and in the course of his employment with 
Respondent on April 17, 2020, as alleged in the Request for Hearing Form; (2) whether 
Petitioner's [*8]  condition of ill-being is causally related to the alleged accidental exposure; (3) 
whether Respondent is liable for the medical expenses incurred; (4) whether Respondent is liable 
for temporary total disability benefits (TTD); and, (5) whether Respondent is liable for ongoing and 
prospective medical care pursuant to Section 8(a) of the Act. (Arb. Ex. 1)   

  This matter was brought before the Arbitrator pursuant to Sections 19(b) and 8(a) of the Act, and 
any claim for permanent disability benefits is reserved for future hearing.   

  FINDINGS OF FACT   

  Petitioner testified, without an interpreter, that he was employed by Respondent, a lighting 
manufacturer, as a CNC Operator. (Tr. p. 10-11) As a CNC Operator, Petitioner operated a laser 
to cut aluminum and steel to make parts for lights. He had performed this job for Respondent for 
about ten years. (Tr. p. 12)   

  On March 21, 2020, Illinois Governor Pritzker issued an Executive Order that required all 
businesses, with the exception of "essential businesses," to shut down operations. Respondent's 
business continued to operate as an essential business. (Tr. p. 12) Petitioner continued to report 
for work after the stay-at-home Order issued on March 21, [*9]  2020, carrying with him a 
document provided by Respondent confirming he worked for an essential business in case he 
was stopped by authorities traveling to and from work. (Tr. p. 12-13) The stay-at-home order was 
issued for the health and welfare of the people of the State of Illinois.   

  As of March 21, 2020, Petitioner had no fevers, chills or shortness of breath but did admit to 
having a cough that he associated with seasonal allergies he has dealt with much of his adult life. 
(Tr. p. 13) Petitioner commuted the 2.7 miles from his home to work in his own personal vehicle. 
He lived in a two-flat residence with his wife occupying the first floor (or flat), and his adult children 
occupying the second flat with each flat having its own entrance. (Tr. at p. 13-14). On cross-
examination, Petitioner admitted that his children did stop by but not often and not long. 
Petitioner's testimony as to his limited interactions is consistent with Petitioner working on the 
second shit and being an empty nester. (Tr. at p. 32-34). Petitioner's two flat was in the same area 
code as Respondent's factory. He further testified on cross-examination that at the time of the 
stay-at-home order, his son was [*10]  employed by UPS loading trucks, his daughter worked for 
a pet supply company, and his wife was not working. (Tr. at p. 30-31). Petitioner testified that 
neither his son nor his daughter had showed any symptoms or tested positive for COVID-19 prior 
to his illness. His testimony is corroborated by the medical records (Tr. at p. 39, Px 1, Px 2).   

55



Page 6 of 25 
22 IWCC 0231; 2022 Ill. Wrk. Comp. LEXIS 218 

   

  Petitioner testified that his wife did the primary grocery shopping and other household errands 
prior to the stay-at-home order, and that circumstance did not change after the order was in place. 
(Tr. At p. 14). Petitioner testified that other than going to work and stopping to for gasoline which 
he paid at the pump, he did not go anywhere else after the stay-at-home order was in place. (Tr. 
at p. 14-15). Petitioner stated, quite accurately, "[There] was really nowhere else to go." His life 
revolved around work and home. (Tr. at p. 15).   

  Much of the trial testimony was understandably focused on the conditions of Petitioner's 
employment at the facility, including the location of his workstation, his interactions with other co-
workers, and what safety measures were put in place, and when. Petitioner described the 
workplace as a large facility [*11]  encompassing several blocks with two buildings divided into 
four sections. The buildings were labeled as 4141 and 4142. (Tr. p. 15) Petitioner testified that his 
workstation was located on the east side of building 4041 about two-and-a-half to three feet from 
the door of the facility leading to a large employee parking lot. (Tr. at p. 16). The time clocks were 
located even closer to his workstation. Petitioner testified the time clocks were located a foot closer 
than the door to his workstation. Petitioner stated that a time clock was located next to this door 
that was still a manual punch clock as of March 21, 2020. (Tr. p. 16) He then described two clocks, 
one that used finger scans for temporary employees and one that used whole hand scans for 
regular employees. (Tr. p. 16-17) There were three different time clock stations in each of the two 
buildings. (Tr. p. 70)   

  When asked if Respondent moved his workstation away from the door or the time clock after the 
Covid-19 pandemic began, he testified that his workstation remained in the same place. (Tr. at p. 
19). Petitioner testified that during that same time, masks were not mandated by the company, 
but rather, they were encouraged. [*12]  (Tr. at p. 17).   

  Petitioner testified that the operations of the Respondent's facility were broken into two shifts, 
with the first shift ending and the second shift beginning at 2:30 p.m. and ending 10:30 p.m. (Tr. 
at p. 17-18). When the COVID-19 pandemic began, Petitioner testified that there were no 
modifications made to the shift schedule so as to allow for decontamination or deepcleaning of 
workstations between the shifts. (Tr. at p. 18). In fact, Petitioner testified it was left up to each 
individual person to clean their workstation if they could. (Tr. at p. 18). Furthermore, Petitioner 
testified that the people entering and exiting the building would be doing so around the shift 
change, increasing the flow of people near each other in the halls and near the time clock. (Tr. at 
P. 18). Petitioner did not socialize at work, and the CNC machine on which he works is run by 
only one person. (Tr. p. 35) Petitioner's testimony is corroborated by the medical records noting 
that he is not one to socialize, even with his own family. (Px 1a)   

  Petitioner also testified about his awareness of co-workers contracting the COVID-19 virus after 
the March 21st Order, but before he himself [*13]  became ill. Petitioner testified that he was 
notified through a company-wide text-messaging system that co-workers had tested positive for 
the COVID-19 virus. A copy of those text messages was not introduced into evidence by either 
party. (Tr. at p. 20). Furthermore, he testified this information was affirmed in a meeting held at 
Respondent's facility on a Tuesday or Wednesday the week before Petitioner became ill. 
[Tuesday, April 7th or Wednesday, April 8th] (Tr. at p. 20). Petitioner testified that the general in-
person meeting was held near where he worked with roughly 20 to 25 people attending the 
meeting. (Tr. at p. 20-21). He testified that not all of the people in that group were wearing masks. 

56



Page 7 of 25 
22 IWCC 0231; 2022 Ill. Wrk. Comp. LEXIS 218 

   

He testified that half of them were wearing masks as the company was still in the process of 
making and supplying employees with masks. (Tr. p. 21, 36) (Tr. at p. 21). Petitioner testified that 
the purpose of the general meeting was to notify the employees of the positive tests as well as to 
instruct the workers that they would be spending their shift putting up plastic screens between 
workstations. (Tr. at p. 20). On cross-examination, Petitioner was questioned about whether the 
meeting [*14]  took place in the parking lot of the company, to which he replied, "No, it was inside." 
(Tr. at p. 36). Petitioner testified on cross-examination that there were roughly 25 employees at 
the meeting, with people from first shift, and few from the second shift and some maintenance 
people. (Tr. at p. 36). When questioned where in the building the meeting occurred, he testified 
that the meeting took place in the section of the facility reserved "for some new product that we 
have." (Tr. at p. 36). He testified that there was enough space for the group in that area at the 
time, but that the area in question was converted in the last year as an extension was built. (Tr. at 
p. 36-37). He testified he was not told whether the employee who tested positive for Covid-19 was 
working in his building of the facility or not. (Tr. at p. 37).   

  Petitioner testified that he first noticed symptoms of COVID-19 on April 13, 2020. (Tr. at p. 21). 
His wife called his primary care physician on April 17, 2020, and Petitioner was instructed to get 
a COVID-19 test. (Tr. at p. 22). He testified that he got the test, and the test results came back 
negative for the virus. (Tr. at p. 22). Petitioner testified that [*15]  his condition worsened to the 
point that he nearly lost consciousness, which prompted his wife to take him to the emergency 
room at Mount Sinai Hospital in Chicago. (Tr. at p. 22-23).   

  It was mentioned that before the pandemic, about 275 employees worked in the first and second 
shift worked in each building for a total of about 550 employees After the pandemic, the number 
of employees dropped from about 70 percent and at one time to a low point of about 50 percent. 
(Tr. p. 78). It was not brought out when this occurred nor what percentage work force were factory 
workers and what percent were management working remotely.   

  On April 13, 2020, Petitioner testified he was not feeling well and having COVID-19 symptoms. 
April 13, 2020 was his last day of work (Tr. p. 21-22) When he did not begin feeling better over 
the next few days, his wife made an appointment to see his primary care physician on April 17, 
2020. The physician referred Petitioner for a COVID-19 test, which Petitioner had completed on 
April 18, 2020. That test returned with a negative result for COVID-19 infection. (Tr. p. 22) By April 
20th, Petitioner's symptoms became so severe he nearly passed out, and his wife took [*16]  him 
to the emergency room at Mount Sinai Hospital. (Tr. p. 22-23)   

  Petitioner does not recall much after he went to the hospital on April 20, 2020 (Tr. p. 38), but 
testified he was placed in isolation at Mount Sinai Hospital where he was intubated on April 22, 
2020 and placed in the intensive care unit (ICU). His treatment is well documented with well over 
5,000 pages of records. The Rush Medical Center records alone contain 2,918 pages.   

  In brief summary, Petitioner, due to the severity of illness, was transferred that same day to Rush 
University Medical Center where he remained through May 26, 2020. (Tr. p. 23) It was at Rush 
that he first tested positive after another false negative test for the COVID-19 virus. On May 26, 
2020, he was transferred from Rush to Kindred Hospital while still intubated for inpatient 
rehabilitation. (Tr. p. 24) He remained at Kindred Hospital through June 23, 2020, when he was 
discharged with instructions to continue following up with his primary care physician at Esperanza 
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Health Clinic. (Tr. p 25) Following his discharge from the hospital, Petitioner continued to remain 
medically authorized off work as he required supplemental oxygen 24 hours per [*17]  day and 
because he had difficulty walking due to breathing difficulties following his illness. (Tr. p. 26) Over 
time, he was gradually able to walk farther and to wean himself off the supplemental oxygen during 
waking hours. (Tr. p. 27-28) On March 10, 2021, Petitioner received a release from both 
physicians to return to work without restrictions and has been back to work since that date. (Tr. p. 
28) As of the date of the hearing, Petitioner continued to use supplemental oxygen while sleeping 
only and on days when humidity is high. He also continued to take medications prescribed by his 
primary care physician and his pulmonologist. (Tr. p. 28) Petitioner was observed by the Arbitrator 
during the hearing to have some difficulty catching his breath and having to use his inhaler on at 
least one occasion.   

  Respondent's witness, Marlen Ortega, testified that she is employed as Director of Human 
Resources for Respondent, a position she has held since 2016. (Tr. p. 43) She received a 
Bachelor's of Science Degree in Communications from Aurora University which she hesitantly 
stated she believed was in 2005 and an SHRM certification in human resources in 2007, which 
she believed it was renewed [*18]  in 2011 and very four years since then. (Tr. p. 41-42)   

  Ms. Ortega testified that Focal Point began to focus attention on the COVID-19 outbreak as early 
as January 2020 before it was declared a pandemic due to the alarming way it was spreading. 
(Tr. p. 44) In February of 2020, Respondent (with its soon-to-be parent company) began working 
on contingency plans in the event the Covid-19 virus took hold in the United States. (Tr. at p. 44). 
She explained their contingency plans were broken into phases depending on the size and scope 
of the spread of the virus through the community. (Tr. at p. 44-45). These conversations were held 
by the executive team of Respondent and the ownership (parent company) of Respondent. (Tr. 
at p. 45-46). Ms. Ortega mentioned that Respondent was officially acquired by the parent 
company, Legrand, in March of 2020. (Tr. at p. 46).   

  Ms. Ortega testified that Legrand gave Respondent a "tremendous amount of guidance" on 
COVID-19 protocols through what she called the "COVID Safety Committee." (Tr. at p. 46-47). 
Ms. Ortega identified Respondent's Exhibit 1, a General Policies document pertaining to 
Respondent's (and Legrand's) COVID-19 policies, which the document [*19]  states in effect as 
of March 13, 2020. (Tr. at p. 47). She testified that Respondent adopted the policies contained in 
RX1 as their own. (Tr. at p. 47). In fact, Ms. Ortega testified that Respondent itself began 
implementation of the policies two days prior, on March 11, 2020. (Tr. at p. 48). She testified that 
the protocols continued to evolve over time. (Tr. at P. 48).   

  Beginning on March 11, 2020, Ms. Ortega testified, Respondent initiated rules stating that 
employee travel was cancelled, there were to be no meetings over a group of 20 people, in fact 
"all... in-person meetings of more than 20 people are banned" regardless of being indoors or 
outdoors (Rx 1, p.1) and social distancing was immediately implemented. (Tr. p. 49) And, yet in 
the LNCA COVID-19 Phase on Policies Employees were only "... encouraged and allowed to 
maintain 3-foot separation between associates." (Rx 1, p. 3)   

  She stated that additional handwash stations and hand sanitizer stations were brought into the 
facilities as well. (Tr. at p. 49). When asked how these policies were introduced and published to 
the employees of Respondent, Ms. Ortega testified that they had to get creative with postings and 
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virtual [*20]  meetings, because they could not use their normal method of town hall-style 
meetings. (Tr. at p. 49-50). Ms. Ortega testified that hand washing and sanitizing of time clocks 
was mandated by the company. (Tr. at p. 52). She testified that employees were directed to 
sanitize their workstations. (Tr. at p. 52). She commented that their safety manager had been able 
to stock up on hand sanitizers and cleaning supplies in January of 2020. (Tr. at p. 52).   

  Ms. Ortega identified Respondent's Exhibit 2, which was a timeline created by Respondent in 
roughly September of 2020. The chart referenced purported start-dates of certain COVID-19 
safety measures; with one line showing the start date for the CDC, another for Respondent, and 
a third for the parent company Legrand. (Tr. at p. 50-51). The stated purpose of the graph was to 
"put some thought related to everything that was done in preparation [for COVID response]." (Tr. 
at p. 51)   

  When asked about mask-guidelines in March of 2020, Ms. Ortega testified Respondent's policy 
was that they were highly encouraged, even from the very beginning, but that they would not 
mandate masks until they were physically able to provide a mask to each employee. [*21]  (Tr. at 
p. 52). Noting the mask shortage at the time, Ms. Ortega testified that Respondent teamed with 
stay-at-home moms in the community to sew masks for the employees. (Tr. at p. 52-53). She 
testified that on April 7, 2020, masks were mandated by the Respondent. (Tr. at p. 53).   

  Ms. Ortega also testified about the early April meeting referenced by Petitioner in his testimony. 
She testified that she, in fact, led the meeting in that first week of April 2020. (Tr. at p. 53). She 
testified the meeting was held outside, in the parking lot facilities. (Tr. at p. 53). She testified that 
there were about 20-23 employees in Petitioner's building. (Tr. at p. 53). On cross-examination, 
she testified that the parking lot had roughly 400-500 spots, and that she had to use a microphone 
speaker because the employees were all socially distanced. (Tr. at p. 72). When questioned about 
the size of the meeting, being likely over 20 people, she testified that only indoor meetings of over 
20 people was prohibited. (Tr. at p. 81).   

  Regarding the individual who had tested positive prior to Petitioner going out ill, Ms. Ortega 
testified that the employee who had tested positive was on the first shift [*22]  (as opposed to 
Petitioner who worked on second shift) and that individual worked in a separate building from 
Petitioner. (Tr. at p. 56). Ms. Ortega testified that the company ran contact tracing through 
questionnaires, and to her knowledge, there had not been any interaction between the first 
individual who tested positive and Petitioner. (Tr. at p. 57). On cross-examination, she testified 
that the specific employee referenced in the early April meeting had not been in the facility since 
March 27, 2020, and that contact tracing cleared all other employees. (Tr. at p. 71-72). She 
testified that the facility was not shut down following the positive case, but rather, a deep cleaning 
was done of that individual's area. (Tr. at p. 71-72).   

  Ms. Ortega also testified about other things Respondent was doing to help manage the Covid-
19 pandemic. She stated they began working on-site COVID testing, and they were able to secure 
a partnership with Roseland Hospital to test all employees on April 25, 2020. (Tr. at p. 58-59). Ms. 
Ortega also testified that the company conducted serology (or an antibody test) on that date as 
well. (Tr. at p. 59). She testified that of the 46 individuals on second [*23]  shift tested for the 
COVID-19 virus on April 25, 2020, none had a positive COVID test, nor did they have antibodies 
present. (Tr. at p. 59). On cross-examination, she testified that between the two shifts, there were 
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roughly 275 individuals in a given building on a given day (pre-pandemic), and that number 
dropped to approximately 150 per building after March 17, 2020. (Tr. at p. 76-77). Of the initial 
Covid-19 testing purported to be done on April 25, 2020, RX3 showed a positivity rate between 
10-15%, which Ms. Ortega confirmed on cross-examination. (Tr. at p. 77-78). She testified that 
not one of those employees who tested positive was on the second shift. (Tr. at p. 78). She testified 
that of that 10-15% positive COVID tests, some of those employees did in fat work in the same 
building as Petitioner, though she did not know exactly how many. (Tr. at p. 78). She testified that 
people on the first shift would regularly leave the facility at 1:30 p.m. with second shift beginning 
at 2:30, because the parking lot was not big enough to accommodate all of the vehicles (Tr. at p. 
78). On cross-examination, Ms. Ortega admitted she could not testify to the accuracy of the tests 
administered [*24]  on April 25, particularly when confronted with the fact that Petitioner himself 
had three negative PCR tests prior to testing positive through a bronchial scrape. (Tr. at p. 78-
81). She did not explain how the parking lot with over 450 spaces was insufficient for 300 hundred 
workers.   

  Ms. Ortega identified Respondent's Exhibit 3, which was a chart created by Respondent 
purported to show the COVID-19 positivity rates of Respondent, the zip code of the area for which 
Respondent (and Petitioner for that matter) were located, Chicago and Cook County (as one line), 
and the State of Illinois as a whole, for the period of April 19, 2020 through May 19, 2020. (RX3). 
Of note, the positivity rate of Respondent begins on April 26, 2020, and shows a COVID-19 
positivity rate between 10 and 15%, whereas the purported positivity rate for the 60632-zip code 
on the whole was between 40 and 45%. (RX3). It is noted this chart was also prepared as part of 
monitoring the COVID-19 pandemic and the policies put in place. (Tr. p. 61). Ms. Ortega also 
identified Respondent's Exhibits 4 and 5, which were documents prepared by Respondent 
purporting to show COVID-19 positivity rates in different Chicago zip [*25]  codes and a zip code 
heat map as of May 2020. These documents, again, were created by Respondent. It was not 
stated in Ms. Ortega's testimony exactly when Respondent created these documents and 
absolutely no supporting documentation was introduced into evidence.   

  Ms. Ortega testified that the organization (not specifying whether it was Respondent or the parent 
company, Legrand, a worldwide corporation) poured over $ 3,000,000.00 in COVID-19 response. 
(Tr. p. 63). She testified that Petitioner's shift was split into two buildings of roughly 23-24 
employees per building. (Tr. p. 64). She testified that fabrication, the department in which 
Petitioner himself worked, has the lowest density of any other production line because it is one 
machine, with one person operating that machine. (Tr. p. 64). On cross-examination, Ms. Ortega 
testified that it might not be a common practice, but it is possible that employees from the different 
buildings in the facility might enter the other building for one reason or another. (Tr. p. 70). She 
did state the ideal scenario was for each building to operate independently. (Tr. p. 70-71).   

  On cross-examination, Ms. Ortega was questioned about another [*26]  employee on second 
shift, in his building, tested positive for COVID-19 on April 20, 2020 (two days prior to Petitioner 
testing positive). (Tr. p. 82-83). That employee, she admitted, would have been walking to and 
from the time clock and exiting through the door right by Petitioner's workstation. (Tr. p. 82-83). 
She testified that through their COVID-19 tracing questionnaire, it was determined that person 
was not deemed a close contact with Petitioner. (Tr. p. 83).   
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  Ms. Ortega testified that in February 2020 they began formal contingency planning on what to 
do if it reached pandemic level, developing planned phases in case the virus spread to the United 
States and into their employee communities. (Tr. p. 44-45) These discussions included the 
leadership team of Respondent and those of Respondent's ownership with Legrand, a global 
organization that was in the process of purchasing Respondent, a privately owned company, in 
March 2020. (Tr. p. 45-46) Under this purchase, Respondent continued to operate fairly 
autonomously for the first twelve months after the purchase before falling under the more direct 
control of the new ownership. (Tr. p. 46) In spite of this autonomous operation, [*27]  Respondent 
received a tremendous amount of guidance in the handling of this pandemic from Legrand, 
including its COVID-19 Safety Committee, which issued guidelines on March 13, 2020. 
Respondent adopted these policies to prevent or at least reduce the spread of COVID-19 at the 
facility and for the safety of its employees, which Ms. Ortega testified are of the Respondent's 
upmost importance. (Tr. p. 46-47, 49; RX. 1)   

  Respondent, however, began implementing these policies on March 11, 2020, two days before 
they were published by Legrand, and began monitoring closely the CDC guidelines and 
recommendations they were issuing as well as those recommendations issued by World Health 
Organization (WHO). (Tr. p. 48) Effective March 11, 2020, all employee business travel was 
cancelled, and meetings were restricted to no more than twenty people at an indoor setting and 
social distancing measures were implemented. PPE efforts were added, including hand sanitizer 
and additional hand washing stations, and employees were updated on the policies through 
postings and virtual meetings as their traditional townhall meetings were cancelled. (Tr. pp 49-50)   

  One of the policies put in place by Respondent [*28]  included optional attendance for work. (Tr. 
p. 54) This meant that Respondent waived its attendance point penalties for employees that chose 
not to come into work after the stay-at-home Order was issued. (Tr. p. 54) She testified that 
attendance did dip to about 70% after this policy was first implemented and dropped as low as 
50% at one point during the following months. Those who stayed home were not paid. (Tr. p. 55, 
74)   

  Ms. Ortega identified Respondent's Exhibit 2 (RX. 2) as Respondent's COVID-19 Timeline 
showing the timing of its preparations for the pandemic. (Tr. p. 50) This document reflects all of 
the preventative measures implemented by Respondent and by its ownership, Legrand, from early 
March 2020 through September 2020 as well as those recommended by the CDC. These items 
are color-coded in blue to show when Respondent implemented certain preventative measures, 
for example showing that social distancing was mandated on March 16, 2020 and that new 
cleaning procedures within the facility were implemented on March 9, 2020 along with several 
other measures taken prior to April 13, 2020. (Tr. p. 50; RX. 2) This timeline also reports the CDC 
recommendations in red and shows [*29]  that Respondent was ahead of the CDC in 
implementing COVID safety protocols on every recommendation from the CDC, with the exception 
of the change from paper towels in restrooms to hand dryers, for which the CDC issued the 
recommendation on March 21, 2020 that Respondent implemented two days later. (Tr. p. 50; RX. 
2)   

  Ms. Ortega testified that due to the nationwide shortage of masks in early 2020, Respondent 
was only able to encourage employees to wear masks, that they would have to find on their own. 
Once Respondent was able to provide masks to their employees, Respondent would then 
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mandate the wearing of masks within the facility. (Tr. p. 52) Respondent actually partnered with 
some stay-at-home moms to begin sewing masks for the employees ensuring that those were 
then washed and bagged individually so that they could begin distributing these to their employees 
on April 7, 2020, after which masks were encouraged and then mandated on April 7, 2020. (Tr. p. 
52-53, 55) Prior to them supplying masks, many employees used handkerchiefs or brought their 
own masks. (Tr. p. 53)   

  In addition to these initial safety measures taken by Respondent, Respondent engineered and 
redesigned areas [*30]  of its facility to create social distancing within its facilities where it may not 
have existed previously. (Tr. p. 64) This was not necessary for Petitioner's workstation because 
he was working on a CNC machine in a fabrication area that has a lower density of employees 
than the production lines. (Tr. p. 64) This is because his machine and others like it only had one 
operator thus creating a pre-existing social distancing. (Tr. p. 64)   

  Ms. Ortega recalled the general meeting to which Petitioner testified as occurring at 
Respondent's facility around April 7, 2020 or that of the first week of April 2020. She recalled 
meeting because she helped lead that meeting. (Tr. p. 53) The meeting would have had 20-23 
employees from the second shift in attendance and because of the number and to maintain proper 
social distancing under its COVID-19 policies, this was set up and conducted in the Respondent's 
parking garage, not indoors. (Tr. p. 53-54) She recalled this clearly because she had to use a 
microphone and speaker to project to the socially distanced employees in that outdoor covered 
parking lot. (Tr. p. 72) Ms. Ortega did not present any documentation or notes regarding the 
meeting. [*31]    

  In addition to monitoring infections within its facility, Ms. Ortega testified that Respondent was 
also monitoring the spread of the virus within the community and State of Illinois using data 
provided by the Illinois Department of Health and the Cook County Health Department. (Tr. p. 59-
60) The reason for this is that Respondent had concerns that high exposure rates of employees 
in the community created a higher risk of those employees bringing the virus into their facility. (Tr. 
p. 63) The area code with the highest positivity rate in the State of Illinois was the 60632-area 
code in which both Respondent's facility is located and where Petitioner testified he resided. (Tr. 
p. 60, 29) Ms. Ortega identified Respondent's Exhibit 3 (RX. 3) as a cumulative positivity line 
graph showing positivity rates of residents with COVID over a one-month period from April 19, 
2020 through May 19, 2020 by comparison of Respondent's facility's positivity levels (lowest graph 
on the chart), Illinois' statewide positivity levels (second highest rate charted), Chicago's and Cook 
County's cumulative rates (third highest on the chart) and Chicago's 60632 positivity rate in red at 
the top of the line [*32]  graph. Data shown on this chart was obtained by Respondent from daily 
reporting published by the Illinois Department of Public Health and the Cook County Health 
Department on their websites. (Tr. p. 61-62) The chart of Respondent's positivity rates began on 
April 28, 2020, after they had the results of the first facility testing. Ms. Ortega testified that the 
10% positivity rate at that time was all first-shift employees only. (Tr. p. 77-78)   

  Although Ms. Ortega was wearing corrective eye glasses, she had difficulty reading the date of 
April 29, 2020 on Respondent's Exhibit 6, which is an email of an HR specialist memorializing a 
call from Petitioner's wife informing them that Petitioner was COVID-19 positive. She had difficulty 
reading it because her "vision is so bad". (Tr p. 66, 68) The Arbitrator further notes that Ms. Ortega 
testified that she had reviewed Petitioner's file and as well as the file regarding the 2nd shift to 
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help refresh her memory before testifying and yet did not bring the documents nor Petitioner's 
employment file to trial to corroborate her testimony, (Tr p. 60, p. 65-66, 68)   

  Ms. Ortega also identified Respondent's Exhibit 4 (RX. 4) as a chart that indicates [*33]  the 
average household size for every thousand reported cases in Chicago and does so by zip code. 
(Tr. p. 62; RX. 4) The data for this chart that was created from was from the Illinois Department of 
Health and the U.S. Census data, and on this chart she pointed to the 60632 zip code marked on 
the chart as having one of the highest positivity rates with average household size about 3.6 or 
3.7 persons. (Tr. p. 62; RX. 4) Ms. Ortega also identified Respondent's Exhibit 5 (RX. 5), which is 
a printout from the Illinois Department of Health website showing both a Chicago and Cook County 
map as well as a second map of the State of Illinois. These are color-coded to show the positivity 
rates throughout Chicago, Cook County and Illinois in what Ms. Ortega referenced as a "heat 
map," where the higher positivity rates are labeled in red and milder colors for those areas having 
lower positivity rates. (Tr. p. 65; RX. 5) The 60632-zip code is seen in this exhibit in red. (RX. 5)   

  Ms. Ortega testified that Respondent first became aware of Petitioner's positive COVID diagnosis 
when Petitioner's wife contacted Respondent on April 29, 2020, to inform them. (Tr. p. 66) This is 
documented in Respondent's [*34]  Exhibit 6 identified by Ms. Ortega in her testimony. (RX. 6) It 
is confirmed in this April 29, 2020 email that Petitioner last worked on April 13, 2020 and was 
admitted to a hospital a week later with symptoms that his wife reported started on April 17, 2020. 
(RX. 6)   

  Petitioner's medical records exhibits confirm the following medical history:   

  Petitioner presented to the emergency department of Mt. Sinai Hospital around 6:13 a.m. on 
April 20, 2020, with complaints of fever, bad cough and shortness of breath that had been 
worsening over the past week. (PX. 2) In a subsequent history, he reported symptoms beginning 
three weeks earlier. In a later history with Dr. Devon, the Petitioner reported a cough and 
shortness of breath for the past three months but acutely worse about three weeks earlier. He 
reported a syncopal episode the day before admission and a near syncopal episode on the day 
of admission. Petitioner was in mild respiratory distress at the time of admission and his pulse 
oxygen rate was at 87. He was admitted with differential diagnoses of COVID, influenza, 
pneumonia, ACS, CHF, sepsis, electrolyte abnormality, AKI or anemia. Dr. Debruin recommended 
they consider COVID-19 [*35]  testing "if clinically appropriate" and "given the ongoing pandemic." 
Chest x-ray films on April 20th showed findings of new bilateral airspace disease (as compared 
to films from June 18, 2019). A rapid COVID test in the emergency room was negative. However, 
the doctors stated they had a "high suspicion" that he had contracted the virus.   

  During his hospitalization through April 22, 2020, the Petitioner's condition worsened such that 
he was placed in COVID-19 isolation by the end of the first day for precautionary reasons and a 
code blue was called at 8:04 a.m. on April 21, 2020, when his oxygen saturation rate dropped to 
the mid-80's. They improved initially but then dropped again later in the day such that he had to 
be intubated. An x-ray of the lungs on April 21, 2020, showed interval worsening from the films 
taken the day before.   

  On April 22, 2020, Petitioner's condition deteriorated rapidly, with Petitioner deemed 
unresponsive.   Id. He had to be intubated for oxygenation as well as being chemically paralyzed 
and sedated, and he had to be catheterized.   Id. Given the worsening nature of his condition, he 
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was transferred to Rush University Medical Center's intensive care unit. [*36]    Id. The notes of 
the ambulance personnel that transferred him note that he was intubated and, on a ventilator, and 
they also noted he was unresponsive to any stimuli due to his sedated/paralyzed state. (PX 3, P. 
2861).   

  The Petitioner arrived by medical transport to Rush University Medical Center around 4:00 p.m. 
on April 22, 2020, medically paralyzed and ventilated. (RX. 3) Petitioner remained in this hospital 
until he was discharged to Kindred Hospital for rehabilitative care on May 26, 2020. The records 
are consistent with ICU care for various medical abnormalities the Petitioner developed from his 
COVID-19 infection. Reviewing these records for any relevant medical history bearing on how and 
when the Petitioner developed his symptoms and any potential contact he had to anyone who had 
tested positive for COVID-19, the Arbitrator finds that they repeated the history documented in the 
Mt. Sinai records without any additional pre-admission history. The May 26, 2020 discharge 
reports confirm that the Petitioner received a Remdesivir trial for 10 days (4/26/20 -- 5/5/20). He 
tested negative for COVID-19 on 5/17/20 and again on 5/20/20.   

  Upon his arrival at Rush University Medical [*37]  Center on April 22, 2020, Petitioner was tested 
for COVID-19 via nasal swab, but the swab came back negative. (PX 3, p. 212). Given his 
persistent symptoms and their mirroring of those of COVID-19, a bronchoscopy was performed 
that returned positive for COVID-19.   Id. According to a discharge summary by Rush University 
physician, Dr. Audrey Naa-Adobea Bampoe, Petitioner's condition worsened to the point that the 
doctors ordered a tracheostomy on May 15, 2020, wherein an opening was created at the front of 
Petitioner's neck so a breathing tube could be inserted into the trachea. (PX3, p. 214). The treating 
physicians began discussions with his family regarding the filing of a DNR (Do Not Resuscitate) 
order on May 15, 2020.   Id. Petitioner had fevers through May 23, 2020. (PX3, p. 212). He was 
weaned off of the sedative medications on May 23, 2020, some 31 days after being initially 
sedated.   Id. On May 26, 2020, Petitioner's condition stabilized to the point where he could be 
discharged from intensive care and into a long-term care facility.   Id.   

  In a COVID-19 Service Consult note at Rush, the Petitioner's wife reported that the Petitioner 
had a chronic, non-productive cough for the last [*38]  year that had worsened over the last eight 
weeks or so and that prior to admission he had been undergoing a work-up with his primary care 
physician. In addition, over the last seven days prior to his admission, he developed fevers at 102 
and 103, general malaise, body aches and poor appetite. He did not complain of abdominal pain, 
diarrhea, or changes of smell and taste. His wife noticed that during the last week he has lost 
some weight associated with poor food intake. But she denied that it has been noticeable.   

  She reported that she and their adult son who lived with them were asymptomatic. She also 
reported that Petitioner worked as a Machine Operator on an assembly line where "there's been 
at least six people who tested positive at work for COVID-19."   

  Dr. Shivanjali Shankaran, an Infectious Disease physician, stated as his impression that in 
addition to concern for COVID-19 (for which at this point Petitioner had tested negative), because 
the Petitioner had a history of a chronic cough and had moved here from Guatemala in 1989, 
there was also some concern he may have blastomycosis (a fungal infection from inhaling 
Blastomyces dermatit idis spores) and MTB (Mycobacterium tuberculosis). [*39]  Dr. Shankaran 
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recommended testing to rule out those conditions as well. The COVID-19 testing was ordered 
first. The Petitioner did test positive for COVID-19 on April 24, 2020. (PX. 3, p. 185)   

  Petitioner's wife reported to Petitioner's medical providers at Rush that Petitioner is bilingual in 
the Spanish and English language, although Spanish is the preferred language. (Px 3, p. 201)   

  Petitioner was admitted to Kindred Hospital -- Chicago Central on May 26, 2020, for continued 
care of multiple medical problems following his initial hospitalization for COVID-19. (PX. 4) 
According to the history reported in the records: on 4/20/20 the Petitioner presented to Mount 
Sinai Hospital complaining of shortness of breath, fever, weakness and malaise. Chest xray 
showed evidence of pneumonia and an initial "self-Browning COVID-19 PCR test" was negative, 
so he was initially admitted for IV antibiotic treatment for "community-acquired pneumonia." As 
his oxygen saturation rates worsened during that admission, he was intubated on April 22nd and 
transferred to Rush where a bronchoscopy test was positive for COVID-19. He then remained 
admitted there until his transfer to Kindred on May 26. The [*40]  list of medical conditions for 
which he was treated during his month at Kindred included: type II diabetes mellitus, hypertension, 
cough, congestion, weight loss, decreased O2 saturation and general malaise. Prior to arriving at 
Kindred Hospital, he had been intubated with a tracheotomy until his condition stabilized for 
transfer to Kindred Hospital. His condition improved slowly, and he tested negative for the virus 
on May 31st, June 8th and June 20th. Due to multiple negative tests, his COVID-19 isolation at 
Kindred was discontinued on June 11th. He remained admitted there through June 23, 2020, 
when he was then discharged home. The discharge diagnoses were listed as follows: acute 
hypoxemic respiratory failure secondary to COVID-19 pneumonia, viral pneumonia, critical illness 
polyneuropathy, type II diabetes mellitus, hypertension, anxiety, and major depressive disorder 
single episode. He was instructed to follow up with his primary care physician in 7-10 days and to 
report any fevers in the meantime.   

  Following Petitioner's discharge from Kindred Hospital, Petitioner underwent pulmonary 
rehabilitative care with physicians at Sinai Health System under the direction of Dr. 
Zelna [*41]  Ibrahim at that facility and on referral from Drs. Devon Paul and Maximiliano Luna at 
Esperanza Health. (PX. 1) From June 25, 2020, his discharge date from Kindred, through August 
6, 2020, Petitioner also received home health care services, including eight occupational therapy 
sessions, twelve physical therapy sessions and four skilled nursing visits, from Lexington Home 
Health Care. At the time of discharge from Lexington Home Health Care, he remained dependent 
on oxygen but was trained to use this and his medications without assistance and was no longer 
homebound. (PX. 1) As of March 8, 2021, the most current treating record in evidence, Petitioner 
continued to use supplemental oxygen at home and that his assessment was dyspnea with a 
history of COVID-19 as well as pneumonia and obstructive sleep apnea for which he had been 
issued a CPAP. Ongoing medications included fluticasone propionate, quetiapine, Symbicort, 
albuterol inhaler, Virtussin and Spiriva. (PX. 1)   

  Petitioner followed up with his primary care physician at Esperanza Health Centers, via 
telehealth, on June 29, 2020. (PX1a). It was noted he could not walk more than 10 feet without 
fatigue and shortness of breath.   [*42]  Id. He was still using oxygen all-day to combat his 
shortness of breath.   Id. He was prescribed medication and given a pulmonology referral. He 
continued to treat with Esperanza Health Centers regularly while treating with his cardiologist and 
pulmonologist.   Id.   
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  On August 18, 2020, Petitioner was seen by Dr. Zeina Ibrahim, MD, a cardiologist with Sinai 
Health Systems. (PX1b). Dr. Ibrahim ordered a Holter monitor for Petitioner to rule out atrial 
fibrillation, citing the increased risk of atrial arrhythmias with COVID-19 infection. She also made 
a referral to pulmonology.   Id.   

  On August 18, 2020, Petitioner was examined by Dr. Joseph Rosman, M.D., a pulmonologist 
affiliated with Sinai Health Systems. (PX1b). This consultation was done via telehealth.   Id. Dr. 
Rosman noted that Petitioner still had regular dips in his oxygen saturation, as low as the 70's and 
that Petitioner was not yet capable of going back to work.   Id. The doctor ordered Petitioner to 
continue to monitor his symptoms and follow up in six weeks.   

  Petitioner followed up with the cardiologist, Dr. Ibrahim, on September 22, 2020. (PX1b). Review 
of the Holter Monitor results showed no sustained arrhythmias, and he was told [*43]  to follow up 
with Dr. Ibrahim as needed.   Id.   

  Petitioner was seen by Dr. Anuj Behal, a colleague and fellow pulmonologist with Dr. Rosman, 
on November 23, 2020. (PX1b). Dr. Behal noted that Petitioner's activity levels were increasing, 
and that he was no longer requiring regular oxygen use.   Id. The doctor filled out FMLA paperwork 
for Petitioner and advised him to follow up in two months.   Id.   

  Petitioner followed up with Sinai Health pulmonology on January 11, 2021. (PX1b). It was noted 
that he still had shortness of breath problems, but his oxygen levels were in the 90's.   Id. Petitioner 
still regularly used Symbicort and Albuterol inhalers, using the Albuterol with increased activity.   
Id. Petitioner stated he did have good days where he would not require the Albuterol at all.   Id. 
Petitioner still had trouble with sleeping, often waking up short of breath or gasping for air.   Id. 
The doctor continued to fill out Petitioner's FMLA paperwork, and he instructed Petitioner to return 
in two months.   Id.   

  Petitioner followed up with Dr. Behal on March 8, 2021. (PX1b). Petitioner was not using the 
oxygen at home as often.   Id. He still used his Albuterol inhaler when his activities were 
increased. [*44]    Id. Petitioner followed up with his primary care physician at Esperanza Health 
on March 10, 2021, and he was released to full duty work. (PX1a).   

  CONCLUSIONS OF LAW   

  The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth 
below. Section 1(b)3(d) of the Act provides that, in order to obtain compensation under the Act, 
the employee bears the burden of showing, by a preponderance of the evidence, that he or she 
has sustained accidental injuries arising out of and in the course of the employment.   820 ILCS 
305/1(b)3(d). To obtain compensation under the Act, Petitioner has the burden of proving, by a 
preponderance of the evidence, all of the elements of his claim   O'Dette v. Industrial Comm'n, 79 
Ill. 2d 249, 253 (1980) including that there is some causal relationship between his employment 
and his injury.   Caterpillar Tractor Co. v. Industrial Comm'n, 129 Ill. 2d 52, 63 (1989) It is well 
established that the Act is a humane law of remedial nature and is to be liberally construed to 
effect the purpose of the Act - that the burdens of caring for the casualties of industry should be 
borne by industry and not by the individuals whose misfortunes arise out of the industry, nor by 
the public.   Shell Oil v. Industrial Comm'n, 2 Ill.2nd 590, 603 (1954). Decisions of an Arbitrator 
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shall be based exclusively on evidence in the record of proceeding and material that 
has [*45]  been officially noticed.   820 ILCS 305/1.1(e)   

  The Arbitrator, as the trier of fact in this case, has the responsibility to observe the witnesses 
testify, judge their credibility, and determine how much weight to afford their testimony and the 
other evidence presented.   Walker v. Chicago Housing Authority, 2015 IL App (1st) 133788, P 
47. Petitioner's testimony is found to be credible. The Arbitrator finds Petitioner's testimony to be 
straight forward, truthful, and consistent with the records as a whole. He does appear to be an 
unsophisticated individual and any inconsistencies in his testimony are not attributed to an attempt 
to deceive the finder of fact. Whereas, Ms. Ortega's testimony and exhibits, for reasons stated 
below, do not persuade the Arbitrator.   

  WITH RESPECT TO ISSUE (C), WHETHER PETITONER WAS LAST EXPOSED TO AN 
OCCUPATIONAL DISEASE ON APRIL 13, 2020 THAT AROSE OUT OF AND IN THE COURSE 
OF THE PETITIONER'S EMPLOYMENT BY THE RESPONDENT, THE ARBITRATOR FINDS 
AS FOLLOWS:   

  It is evident that Petitioner contracted COVID-19 on or before April 13, 2020, his last day of 
employment, which is also the day in which his symptoms began. Petitioner alleged April 17, 2020, 
his first date of medical treatment, as the date of accident or manifestation date. The April 17th 
date is consistent with the ODA, as amended, and   Durand v. Industrial Comm'n 224 Ill. 2nd 53 
(2007). The date of accident is not pivotal to the outcome of this case.   

  The fact that Petitioner contracted COVID-19 is not in dispute and clearly corroborated by 
the [*46]  medical evidence. Whether Petitioner contracted the COVID-19 virus from an exposure 
arising out of and in the course of his employment with Respondent is in dispute.   

  This COVID-19 ODA claim is one of first impression to this Arbitrator and to the Commission. 
However, the legal principles involved to address the claim under the ODA are not.   

  It is well-established that a Petitioner is required to prove by a preponderance of the evidence 
all elements of his claim, including whether he had an accidental exposure arising out of and in 
the course of his employment on or before April 13, 2020 and whether that alleged exposure is 
the cause of his COVID-19 illness.   

  The ODA provides benefits for employees who establish that they have contracted an 
occupational disease while working. An "occupational disease" is a disease arising out of and the 
course of employment which has become aggravated and rendered disabling as a result of the 
exposure at employment. Such aggravation must arise out of a risk "peculiar to or increased by 
employment and not common to the general public."   

  On June 5, 2020, the Illinois Legislature amended the ODA to provide benefits for certain class 
of workers [*47]  who may have contracted COVID-19 at the workplace. The COVID-19 
amendment is contained in paragraph 1(g) of the Act.   

  Section 1(g) creates a rebuttable presumption in favor compensability for certain "first 
responders and frontline workers" who contract COVID-19. Front line workers include those 
employed by "essential businesses and operations: as defined in the Governor's Executive Order 
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2020-10 (dated March 20, 2020) whose work requires them to encounter members of the general 
public or to work in locations with more than 15 employees."   

  The COVID-19 presumption provides that any such worker that develops any injury or 
occupational disease that resulted from the exposure to a contraction of COVID-19, "the exposure 
and contraction shall be rebuttably presumed to have arisen out of and in the course of the 
employee's ... employment." Simply stated, exposure and contraction are presumed to have 
arisen from the work environment and the occupational disease is presumed to be causally 
connected to the hazards or exposures of employment. As such, the presumption creates a   prima 
facie case that the injury arose out of and in the course of employment. If not rebutted, the worker 
wins and is entitled [*48]  to benefits afforded under the ODA. If rebutted, Petitioner loses the 
benefits of the presumption, and must prove his case in same manner as required under the ODA.   

  On March 21, 2020, Governor Pritzker issued an Executive Order essentially shuttering all 
business in Illinois and recommending all persons stay at home and to the extent possible, work 
from home unless employed as a first responder, medical provider or with an "essential business." 
The evidence in this case is undisputed that Respondent's business qualified as an "essential 
business" as it remained open and operational at all times relevant hereto after that Order was 
issued. However, employees were permitted to decline coming in to work if they chose do so, 
without penalty, but without compensation. In other words, no work, no pay.   

  This COVID-19 presumption was enacted on June 5, 2020 and applied retroactively to cases 
filed by qualified workers who contracted COVID-19 between March 9, 2020 and through a sunset 
date of December 31, 2020. The presumption was later extended through June 30, 2021.   

  The presumption applies to qualified workers who were diagnosed between March 9, 2020, and 
June 30, 2021. For cases [*49]  occurring on or before June 15, 2020, a worker must provide 
either confirmed by a licensee medical practitioner medical or a positive laboratory test. For cases 
occurring on or after June 15, 2020, a positive laboratory test is required.   

  The COVID-19 presumption is an ordinary presumption. The employer need only introduce 
"some evidence" that the employee's occupation was not the cause of the injury or disease. The 
legislation creates a rebuttable presumption similar to the rebuttable presumption that already 
exists within the Illinois Occupational Disease Act. The COVID-19 Amendment to the Illinois 
Workers' Occupational Diseases employs established precedent found in the in   Kevin Johnston 
v. Illinois Workers' Compensation Commission to support the addition of this Act. In   Johnston, 
the Appellate court found in order to rebut the presumption, "some evidence sufficient to support 
a finding that something other than the claimant's occupation caused his condition" is sufficient. 
In that event, the presumption will cease to operate, and the issue will be determined on the basis 
of evidence admitted at trial as if the presumption never existed. The presumption merely shifts 
the burden of production, not the burden of persuasion. It operates in the [*50]  employee's favor 
only if the employer provides no evidence to rebut causation. An employer may rebut the 
presumption by:   

  1. Demonstrating that it complied with recommended CDC or Illinois Public Heath guidelines 
in the 14 days prior to the diagnosis (including sanitation, masks, other protective gear, 
barriers, social distancing, etc.);   
  2. Presenting some evidence that the claimant contracted the virus somewhere else; or   
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  3. Showing that the claimant worked from home or was off work in the 14 days prior to 
diagnosis. 

   

  Once the presumption is rebutted, the Petitioner will have to establish, by a preponderance of 
the evidence, the COVID-19 disease was contracted at work.   

  The facts of this case raise many questions. There is no dispute that Petitioner contracted the 
COVID-19 virus, nor is there a dispute as to the severity of his illness or reasonableness of his 
treatment. The controversy at bar arises from the question of where or how Petitioner contracted 
the virus.   

  The amendment to the ODA does in fact give Petitioner the rebuttable presumption that his 
contraction of COVID-19 arose in the course and scope of his employment, which therefore shifts 
the burden to Respondent [*51]  to rebut that presumption. Respondent, through its questioning 
of Petitioner and the evidence submitted in its case-in-chief, seems to be arguing that it should 
not be held liable based on its purported COVID-19 protocols in place (Subsection 15(g)(1)(B)), 
and alternatively, that it should not be held responsible on a theory that Petitioner was exposed 
to COVID-19 by an alternate source (Subsection 15(g)(1)(C)).   

  Further, as this case is one of first COVID-19 cases to proceed to hearing, there is no precedent 
as to what exactly qualifies as an employer engaging in safety protocols to the best of their ability, 
or what that might look like at any given time throughout the pandemic, as the guidance from 
government health officials was fluid throughout. The Arbitrator first looks at Subsection B, 
focusing on the actions Respondent took to curb the spread of the virus in its facilities. 
Respondent's witness, Ms. Marlen Ortega, testified extensively about the different procedures and 
protocols Respondent, and its parent company, Legrand, put into place during the COVID-19 
pandemic. Ms. Ortega testified that in February of 2020, discussions were held by the executive 
committee of Respondent [*52]  and the parent company, Legrand. (Tr. at p. 44). Interestingly, 
Ms. Ortega later testified that Legrand did not officially purchase Respondent until March of 2020 
(Tr. at p. 46), so the timeline of these meetings seems to be murky at best. Nonetheless, Ms. 
Ortega testified that Respondent began discussing contingencies about the COVID-19 pandemic 
in February of 2020. (Tr. at p. 44).   

  Ms. Ortega presented three exhibits detailing the efforts of Respondent in combating the spread 
of the virus. Respondent's Exhibit 1 was a list of General Policies implemented by Legrand, the 
parent company of Respondent, as of March 13, 2020. (RX1). Ms. Ortega testified that 
Respondent actually implemented these protocols two days prior, on March 11, 2020. (Tr. at p. 
48). Of note, policies contained in Exhibit 1 include recommendations that employees avoid public 
transportation when possible, mandating that surfaces in the cafeterias and break rooms are to 
be cleaned frequently and lunch times to be staggered where practical, employees with COVID-
19 symptoms (such as fever) are to stay at home, non-essential employee travel was banned for 
60 days, and most importantly to the case at bar, all in-person [*53]  meetings of more than 20 
people were banned. (RX1). The guideline stated specifically: "For the next 30 days, in-person 
meetings of more than 20 people are banned. In-person meetings below this threshold must be 
held in rooms that can accommodate social distancing requirements of at least 3 feet apart from 
one another."   

69



Page 20 of 25 
22 IWCC 0231; 2022 Ill. Wrk. Comp. LEXIS 218 

   

  Respondent's Exhibit 2 was a chart created by Respondent in roughly September of 2020. (Tr. 
at P. 50-51). It should be noted that none of the figures contained in Respondent's Exhibit 2 can 
be independently verified, so they are open to scrutiny. According to Respondent's Exhibit 2, in 
almost every instance (save for the implementation of paper towels over air-hand-dryers), 
Respondent and its parent company Legrand exceeded the CDC or Illinois Department of Health, 
including but not limited to: social distancing mandates, temperature scanning, face mask 
requirements, and many other mandates/recommendations. (RX2). The Arbitrator finds this 
exhibit to be self-serving, almost too good to be true, taking issue with Respondent's purported 
mask mandate for several reasons. First, Petitioner testified that prior to him becoming ill on April 
13, 2020, masks had not been [*54]  mandated by the company. (Tr. at p. 17). That directly 
contradicts the testimony of Ms. Ortega, who testified masks were mandated on April 7, 2020. (Tr. 
at p. 53). She stated that prior to that, masks had been highly recommended, but the mandate did 
not go in place until April 7th. (Tr. at p. 52). Given the contradictions in the testimony of Petitioner 
and Ms. Ortega, and given the actual guidance given by federal and local health authorities, the 
Arbitrator finds it unlikely that masks were fully mandated by Respondent on April 7, 2020.   

  Further, Respondent's Exhibit 2 states that on March 16, 2020, social distancing of three (3) feet 
was recommended throughout Respondent's facility. (RX2). Petitioner testified that his 
workstation, a laser cutting machine, was located roughly three feet from the door to the parking 
lot, and that the time clock was located even closer to his workstation. (Tr. at p. 16). That would 
mean the employee time clock, which would be used by roughly 20-25 people a shift, would be 
located less than three feet from Petitioner's workspace. Further, given the lack of floating shift 
schedules, that would mean the entirety of that shift would be congregating 
around [*55]  Petitioner's workspace while waiting to clock in or out. This would be a direct 
violation of any social distancing practice. Also, Petitioner's unrebutted testimony was that his 
workspace was not moved at all prior to him becoming ill with the virus. (Tr. at p. 17). Respondent 
may have stated that it mandated social distancing practices on March 16, 2020, but the evidence 
submitted at trial directly contradicts that assertion. Additionally, the recommended social 
distancing between employees was only 3 feet.   

  The Arbitrator next turns to the evidence Respondent submitted regarding its on-site COVID-19 
testing that was allegedly conducted on April 25, 2020. Of note, this testing was done almost two 
weeks after Petitioner had been in the facility. Further, by the point in time that the testing was 
undertaken, Petitioner and two other individuals had been out of work due to testing positive for 
the virus. That said, there are peculiarities in the Exhibit 3 produced by Respondent and how it 
relates to Ms. Ortega's testimony. Respondent's Exhibit 3 alleges that from the initial batch of 
COVID-19 tests performed on April 25, 2020, the positivity rate of those tests was somewhere 
between [*56]  10 and 15% of all tests completed. (RX3). She testified that of the 46 individuals 
on the second shift, on which Petitioner worked, none tested positive for the virus, nor had 
antibodies present. (Tr. at p. 59). That would mean that of those 10-15% positive tests, all would 
have to have been on a single shift. The virus' ability to spread from person-to-person is not limited 
to a shift, which might be believed, but for the fact that these individuals were not only spread 
across two buildings, but as Petitioner testified, they often interacted with one another. The April 
2020 meeting alone was attended by first and second shift employees as well as maintenance 
workers. (Tr. at p. 18). Any of those individuals would have been touching the same surfaces, 
using the same time clock, and more importantly, breathing the same air, regardless of the shift. 
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The Arbitrator finds it highly unlikely that not a single test from the second shift came back positive. 
A positive test is not evidence against Respondent's efforts, but the evidence and testimony 
Respondent offered through Ms. Ortega seems disingenuous, which does raise concerns about 
Respondent's efforts. The virus clearly spread throughout [*57]  the United States, often times in 
spite of best efforts by many. Respondent can rebut the presumption by showing best efforts were 
made, but the Arbitrator is concerned that some of the testimony and evidence offered by 
Respondent are inconsistent with other parts, and otherwise seems too good to be true. 
Respondent's Exhibit 3 in fact alleges that the Respondent's factory setting in the most infected 
area in Illinois, and area where its employees live, is safer than the immediate surrounding area, 
safer than Chicago, safer than Cook County and safer than the State of Illinois. This allegation 
does seem too good to be true and is logically inconsistent. Moreover, Respondent's charts 
contain assertions without any supporting or corroborating evidence. None.   

  Much of the trial testimony centered on a meeting that occurred in early April of 2020, roughly a 
week before Petitioner became ill. Both Petitioner and Ms. Ortega agree that the meeting took 
place to discuss the diagnosis of an employee at Respondent's facility and to discuss some 
retrofitting of the facility that would be taking place that day, and that there were roughly 20-25 
people at the meeting. After that, the parties [*58]  diverge on the details of the meeting. Petitioner 
contends the following: the meeting took place indoors, was near the fabrication area, and that 
half of those attending the meeting did not have a mask or face covering. (Tr. at p. 20-21) 
Petitioner testified further that the meeting included not only people from his second shift, but also 
people from the first shift and from maintenance. (Tr. at p. 36). His testimony contradicts Ms. 
Ortega's testimony that there was a one-hour gap between shifts. This was the only meeting 
Petitioner attended. Whereas it is fair to infer that Ms. Ortega conducted many other meetings in 
order to reach the entire work force.   

  Ms. Ortega testified on the other hand that the meeting took place outdoors in the parking lot, 
with her using a microphone to speak to the socially distanced employees. (Tr. at p. 72). Ms. 
Ortega was questioned on cross-examination about the fact that the meeting of 20 or more people 
would seemingly contradict the mandate put in place in Respondent's Exhibit 1, to which she 
replied that the mandate only pertained to indoor meetings. (Tr. at p. 81). Again, the Arbitrator 
takes issue with this testimony. The plain and clear language [*59]  outlined in the policy stated 
that all meetings over 20 people were prohibited. (RX1). While Ms. Ortega may have interpreted 
that to rule to apply to indoor meetings only, the plain reading of the text would state otherwise. 
The Arbitrator questions, then, if Ms. Ortega or Respondent would allow themselves room for 
interpretation with any of the other purported guidelines offered by the parent company. Lastly, 
the mere fact that the meeting occurred directly contradicts Ms. Ortega's own testimony about 
how the employees of Respondent were notified about the COVID-19 protocols a month prior. 
She stated that they could no longer use their normal method of town-hall style meetings to notify 
the employees of the new COVID-19 protocols, so they had to get creative with postings. (Tr. at 
p. 49-50). The fact that a meeting of any sort, indoor or outdoor, would occur, directly contradicts 
that directive. Regardless of where the meeting took place, Respondent was clearly not following 
their own stated guidelines regarding the virus.   

  It is not the intention of the Arbitrator to necessarily condemn the practices of Respondent, but 
rather, when Respondent offers evidence that it made its best [*60]  efforts, that evidence must 
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be consistent. The contradictions in the testimony paints a picture where Respondent is, after the 
fact, trying to portray itself in a better light than is truly accurate.   

  Respondent can also rebut the presumption by showing evidence that Petitioner contracted the 
virus from an outside source. The evidence submitted at trial regarding Petitioner's life outside of 
work tends to make that unlikely. Petitioner testified that he lived 2.7 miles from Respondent's 
facility with his wife. (Tr. at p. 13). His two adult children lived in a separate flat above his 
residence. (Tr. at p. 13-14). Petitioner did admit that his children had access to his flat, but that 
they had limited interactions. (Tr. at p. 32-34). Both of his adult children worked, but his wife did 
not. (Tr. at p. 30-31). He further testified that in the period preceding his diagnosis, neither of his 
children showed symptoms or tested positive for COVID-19. (Tr. at p. 39). Petitioner drove his 
own vehicle to and from work, his wife did the grocery shopping, and he did not go anywhere else, 
save for a trip to the gas station, where he paid outside at the pump. (Tr. at p. 12-15). As Petitioner 
put [*61]  it in his testimony, "[There] was really nowhere else to go." (Tr. at p. 15). On cross-
examination, Petitioner was testified about whether he had family or friends in the area, to which 
he replied he did not. (Tr. at p. 34-35). He testified that he did not often have meals with his family, 
as the children's work schedules and eating habits conflicted with his. His testimony is consistent 
with a second shift worker who comes home when most are sleeping or about to do so. (Tr. at p. 
33 and 38-39).   

  Respondent submitted evidence through Exhibits 4 and 5 purportedly showing that Petitioner's 
zip code was a "hot spot" for the virus in May of 2020. It should be noted that this data would be 
for a period   after Petitioner had already been hospitalized for close to two weeks. Further, 
Petitioner's credible testimony about his habits went unrebutted and was consistent with the facts. 
Respondent cannot show any evidence that a member of Petitioner's family or inner circle outside 
of work contracted the virus. They cannot show evidence that Petitioner was otherwise going out 
and about within his community where his risk for contracting the virus would be greater. Lastly, 
the Arbitrator notes that [*62]  Respondent's facility is located in the same zip code. It cannot be 
said how many employees of Respondent shared similar living circumstances to Petitioner, 
wherein they lived in the same zip code where the virus was spreading at a high rate. However, 
Respondent did hire from the immediate community. That said, Respondent did not present 
persuasive evidence that Petitioner contracted the virus from another source sufficient to negate 
that he contracted the virus in the course and scope of his employment. To the contrary, the 
evidence submitted at trial shows that at least two co-workers of Petitioner had the virus within 
days of him contracting the virus, and that 10-15% of Respondent's entire workforce tested 
positive for the virus less than two weeks after Petitioner's last day of work.   

  The Arbitrator finds that it is reasonable to infer that at least 10% of the work force would have 
tested positive earlier in the month, especially considering the lack of reliability of the COVI-19 
testing with unacceptable false negative results. The Arbitrator is mindful that COVID-19 tests in 
Petitioner's case had an error rate of 75%, three out of four tests were found to be negative 
when [*63]  he was clearly positive. Rather than pointing to an outside source, the evidence 
submitted at trial shows that virus was very much present and active within Respondent's facilities 
in April of 2020.   

  The Arbitrator finds that Respondent presented some evidence to rebut the presumption under 
the first prong and second prong outlined by the amendment to the ODA but not the third. It is 
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undisputed that the Petitioner had not worked a home nor was off work in the 14 days prior to his 
diagnosis. As noted above, Respondent's Exhibit 2 shows the efforts made by Respondent 
beginning on March 3, 2020 to implement safety and preventative measures from the admission 
and spread of the COVID-19 virus within its facility. Ms. Ortega testified as to the measures 
Respondent began taking after beginning contingency planning in February 2020. Petitioner 
testified to being last exposed to his work environment of April 13, 2010 and that he developed 
symptoms on April 13, 2020. Petitioner's testimony is not rebutted. According to Respondent' 
Exhibit 2, Respondent had the following preventative measures in place: hand sanitizers 
increased, additional PPE's (except masks) in place, signage posted, COVID [*64]  policies (RX. 
1) implemented, office work from home mandated, new cleaning and frequency protocols, 
handwashing stations added, paper towels replace with dryers, social distancing, and communal 
kitchenware was removed. This apparently meets some evidence standard.   

  In addition, Respondent provided some evidence of possible alternate sources of exposure by 
submitting evidence of the high positivity rates within the community outside and around its facility 
which also happens to be the same community in which the Petitioner and his family reside. (RX. 
3, RX. 4 and RX. 5) The Petitioner shared a home with his wife as empty nesters. He would see 
his adult children occasionally, about once a week. His children worked outside the home during 
this same time. No evidence was introduced as to the adult children's work schedule. Petitioner 
testimony that he had infrequent brief encounters with his children is consistent with the fact that 
Petitioner worked on the second shift and consistent with being an empty nester,   

  Based upon the evidence presented and the record as a whole, the Arbitrator finds that 
Respondent rebutted the COVID-19 ODA presumption. It did so because it produced 
some [*65]  evidence to rebut the presumption. Respondent attempted to introduce evidence to 
negate Petitioner's work exposure of the COVID-19 virus. It could not and did not. Respondent 
did not produce persuasive evidence that Petitioner contracted the COVID-19 virus outside work 
and clearly not enough evidence to negate Petitioner's work related COVID-19 virus exposure. 
The Arbitrator finds that the combination of the inconsistent testimony and evidence from 
Respondent's witness, the clear evidence of a significant number of COVID-19 cases at 
Respondent's facility in the month Petitioner became ill and the lack of any likely outside factor 
that could have caused Petitioner to become ill from the COVID-19 virus, create a situation where 
it is increasingly likely that Respondent's facility was the only place Petitioner could have 
contracted the virus.   

  The Arbitrator finds that the Respondent efforts to prevent employee exposure were admirable 
and well-intended, but the Arbitrator finds that Petitioner contracted the virus before they were 
fully implemented. The Arbitrator finds that it is more likely than not, more probable than not, that 
Petitioner contracted the COVID-19 virus at work and [*66]  not by one of his family members or 
the community.   

  Having found that Petitioner's COVID-19 claim should be adjudicated under the ODA, and after 
considering the entire record, the Arbitrator concludes that Petitioner has proven by a 
preponderance of the evidence that his contracted COVID-19 resulted from his exposure to the 
virus up to his last day of work and, thus, his last day of exposure was on April 13, 2021. Thus, 
the Arbitrator concludes that Petitioner's exposure to the COVID -19 virus arose out of and in the 
course of his employment with the Respondent.   
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  WITH RESPECT TO ISSUE (F), IS THE PETITIONER'S PRESENT CONDITION OF ILL-BEING 

CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:   

  To establish causation a claimant must prove that some act or phase of his employment was a 
causative factor in his ensuing injury. It is not necessary to prove that the employment was the 
sole causative factor or even that it was the principal causative factor, but only that it was a 
causative factor.   Tolbert v. Ill. Workers' Comp. Comm'n, 2014 IL App (4th) 130523WC, P 1, 11 
N.E.3d 453. An injury arises out of a claimant's employment where it "had its origin in some risk 
connected with, or incidental to, the employment so as to create a causal connection between the 
employment and the accidental injury."   Sisbro, Inc. v. Industrial Comm'n, 207 Ill. 2d 193, 203 
(2003).   

  Having found that Petitioner's contraction of COVID-19 arose out of the course and 
scope [*67]  of his employment, and there being no medical evidence submitted to show that 
Petitioner's current condition of ill-being is from any source other than his original COVID-19 
related illness, the Arbitrator finds the Petitioner's current condition of ill-being to be causally 
related to the work related COVID-19 virus exposure. The Arbitrator finds that Petitioner's was 
first diagnosed as suffering from COVID-19 on April 17, 2020 and that his illness and condition of 
ill-being was confirmed as a COVID-19 disease shortly thereafter. Therefore. the Arbitrator 
concludes that the Petitioner is the entitled to benefits under the ODA.   

  WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED 

TO PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL 
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL 
SERVICES, THE ARBITRATOR FINDS AS FOLLOWS:   

  The Arbitrator adopts his findings of fact and conclusions of law contained above and 
incorporates them by reference as though fully set forth herein. Petitioner's medical bills incurred 
are not in dispute. The parties stipulated that all medical charges have been paid by Petitioner's 
group health insurance obtained through his employment with Respondent. (Arb. Ex. 1) 
Respondent is entitled to Section 8 (j) credit for the paid bills and shall be given a credit for medical 
benefits that have been paid. Respondent shall hold the Petitioner harmless for [*68]  any 
subrogation or reimbursement claim by or on behalf of the group health insurance carrier.   

  WITH RESPECT TO ISSUE (L), WHAT AMOUNT OF COMPENSATION IS DUE FOR 
TEMPORARY TOTAL DISABILITY, TEMPORARY PARTIAL DISABILITY AND/OR 
MAINTENANCE, THE ARBITRATOR FINDS AS FOLLOWS:   

  Having found Petitioner sustained a compensable condition of ill-being arising out of in in the 
course and scope of his employment and that his condition of ill-being is causally related to his 
exposure to the COVID-19 virus at work, any periods of temporary total disability incurred would 
be the responsibility of Respondent. Petitioner alleges, and the medical records support, that 
Petitioner was temporarily and totally disabled for the period of April 17, 2020 through March 16, 
2021, a period of 46-5/7 weeks. Respondent did not pay any TTD benefits for the time which the 
Petitioner was authorized off work and did not work. No evidence was introduced that Petitioner 
was able to work or did work for said time. Respondent's dispute as to TTD is liability based. 
Therefore, the Arbitrator finds that Petitioner is owed 46-5/7 weeks of TTD benefits or the period 
of April 17, 2020 through March 16, 2021.   
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  WITH RESPECT TO ISSUE (O), WHETHER PETITONER IS ENITLED TO ADDITIONAL 

MEDICAL CARE, THE ARBITRATOR FINDS AS FOLLOWS:   

  The Arbitrator adopts the above findings of fact and conclusions of law and incorporates them 
by reference as though fully set forth herein. The Arbitrator finds that Petitioner [*69]  has not 
reached maximum medical improvement. Petitioner continues to require medical care to cure and 
relieve him from his coronavirus disease related condition of ill-being. 

 
IL Workers' Compensation Decisions 
 

 
End of Document 
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GURINDER JOHAL personal representative of the Estate of Amarjeet Johal, DILJOT SEKHON
personal representative of the Estate of Amarjit Sekhon, JASPREET SEKHON personal

representative of the Estate of Jasvinder Kaur, MARY CAROL WEISERT, personal representative of
the Estate of John Weisert, MATTHEW D. ALEXANDER personal representative of the Estate of

Karlie Smith, Plaintiffs, 
v. 

FEDEX CORPORATION, FEDEX GROUND PACKAGE SYSTEM, INC., FEDERAL EXPRESS
CORPORATION, FEDEX CORPORATE SERVICES, INC., SECURITAS SECURITY SERVICES, USA,

Defendants.

No. 1:22-cv-00716-JRS-MG.

October 17, 2022.

United States District Court, S.D. Indiana, Indianapolis Division.

Order on Motions to Dismiss

JAMES R. SWEENEY, II, District Judge.

I. Introduction

This case concerns the April 15, 2021, mass shooting at an Indianapolis FedEx facility. Five victims killed in that attack—
Amarjeet Johal, Amarjit Sekhon, Jasvinder Kaur, John Weisert, and Karlie Smith—here, through their estates' personal
representatives, bring wrongful death claims against their employer FedEx and against FedEx's security provider, Securitas.

Now before the Court are two motions to dismiss, (ECF Nos. 23, 38), both by FedEx, which assert, first, under Rule 12(b)
(2), that this Court lacks personal jurisdiction over certain of FedEx's corporate guises and, second, under Rule 12(b)(6),
that Indiana's Worker's Compensation Act provides Plaintiffs' only remedy, such that they have "failed to state a claim upon
which relief can be granted." Fed. R. Civ. P. 12(b)(2), 12(b)(6). The operative complaint is Plaintiffs' Amended Complaint.
(ECF No. 16.)

II. Legal Standard

A. Rule 12(b)(2)

A Rule 12(b)(2) motion tests this Court's personal jurisdiction over the defendant. Fed. R. Civ. P. 12(b)(2). At this stage, the
Court will "take the plaintiff's asserted facts as true and resolve any factual disputes in its favor." NBA Properties, Inc. v.
HANWJH, No. 21-2909, 2022 WL 3367823, at *3 (7th Cir. Aug. 16, 2022) (quoting uBID, Inc. v. GoDaddy Grp., Inc., 623
F.3d 421, 423-24 (7th Cir. 2010)). However, "the plaintiff bears the burden of demonstrating the existence of jurisdiction." Id.
(quoting Purdue Rsch. Found. v. Sanofi-Synthelabo, S.A., 338 F.3d 773, 782 (7th Cir. 2003)). The Court "may consider
affidavits on the issue of personal jurisdiction; both parties' affidavits are accepted as true, and where they conflict, the
plaintiff is entitled to resolution in its favor." Id. (citing Curry v. Revolution Lab'ys, LLC, 949 F.3d 385, 393 (7th Cir. 2020)).

B. Rule 12(b)(6)

"A Rule 12(b)(6) motion tests `the legal sufficiency of a complaint,' as measured against the standards of Rule 8(a)." Gunn
v. Cont'l Cas. Co., 968 F.3d 802, 806 (7th Cir. 2020) (citing Runnion v. Girl Scouts of Greater Chi. and Nw. Ind., 786 F.3d
510, 526 (7th Cir. 2015)). Rule 8(a) requires that the complaint contain a short and plain statement showing that the pleader
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is entitled to relief. Fed. R. Civ. P. 8(a)(2). "To meet this standard, a plaintiff is not required to include `detailed factual
allegations,'" but the factual allegations must "state a claim to relief that is plausible on its face." Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007). A claim is facially plausible if it "pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged." Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)
(citing Twombly, 550 U.S. at 556). When considering a motion to dismiss for failure to state a claim, courts "take all the
factual allegations in the complaint as true," Iqbal, 556 U.S. at 678, and draw all reasonable inferences in the plaintiff's
favor, Roberts v. City of Chicago, 817 F.3d 561, 564 (7th Cir. 2016). Courts need not, however, accept the truth of legal
conclusions, and "[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory statements, do
not suffice." Iqbal, 556 U.S. at 678.

That said, "the bar to survive a motion to dismiss is not high." Gociman v. Loyola Univ. of Chicago, 41 F.4th 873 (7th Cir.
2022) (citing Bonte v. U.S. Bank, N.A., 624 F.3d 461, 463 (7th Cir. 2010)). "[A] plaintiff `receives the benefit of imagination,
so long as the hypotheses are consistent with the complaint.'" Chapman v. Yellow Cab Coop., 875 F.3d 846, 848 (7th Cir.
2017) (quoting Twombly, 550 U.S. at 563).

III. Discussion

A. Personal Jurisdiction

FedEx argues that not all its divisions are subject to this Court's personal jurisdiction. (FedEx Br. Supp. 9, ECF No. 31.) As
the caption of this case indicates, the FedEx business is divided into various separate corporations: Fedex Corporation (the
parent company), FedEx Ground Package System, Inc. (the ground transport division), Federal Express Corporation (the
express mail division), and Fedex Corporate Services, Inc. (a centralized administrative service for the other divisions).
FedEx thus argues that FedEx does no business in Indiana; FedEx has never heard of Indiana; only Ground does business
in Indiana; what Ground does in Indiana is its own affair. That argument is, of course, preposterous—but it might be valid as
a point of corporate law. Because corporations are treated as separate legal entities, "as a general rule, the jurisdictional
contacts of a subsidiary corporation are not imputed to the parent." Purdue Rsch. Found. v. Sanofi-Synthelabo, S.A., 338
F.3d 773, 788 n.17 (7th Cir. 2003) (citing Central States, S.E. & S.W. Areas Pension Fund v. Reimer Express World Corp.,
230 F.3d 934, 943-44 (7th Cir. 2000); Consolidated Dev. Corp. v. Sherritt, Inc., 216 F.3d 1286, 1293 (11th Cir. 2000);
Dickson Marine Inc. v. Panalpina, Inc., 179 F.3d 331, 338 (5th Cir. 1999); Szakacs v. Anheuser-Busch Cos., Inc., 644
F.Supp. 1121, 1125 (N.D. Ind.1986); Anthem Ins. Cos., Inc. v. Tenet Healthcare Corp., 730 N.E.2d 1227, 1240 n. 17 (Ind.
2000)). It is therefore quite possible that FedEx cannot ultimately be held to account for its subsidiaries' actions in Indiana.

Here, though, the Court rules on a 12(b)(2) motion, where, as described above, Plaintiffs get the benefit of the doubt.[1] NBA
Properties, 2022 WL 3367823 at *3. In some cases, where subsidiaries are mere agents of the parent corporation's
business, personal jurisdiction is appropriate against the out-of-forum parent. See IDS Life Ins. Co. v. SunAmerica Life Ins.
Co., 136 F.3d 537, 541 (7th Cir. 1998) ("[A] corporation should not be able to insulate itself from the jurisdiction of the states
in which it does business by the simple expedient of separately incorporating its sales force and other operations in each
state."); § 1069.4 Application of Modern Jurisdictional Principles—Contacts by Related Entities, 4A Fed. Prac. & Proc. Civ.
§1069.4 (4th ed.) (restating the law, collecting cases, and concluding "[t]he very nature of these often difficult issues makes
their resolution extremely fact dependent."). The Court, then, heeds FedEx's affidavits on its corporate structure and its
business operations in Indiana but holds that those affidavits are not dispositive on the issue of personal jurisdiction.
Plaintiffs have alleged an entanglement between the various branches of FedEx sufficient to overcome the presumption of
corporate separateness. Plaintiffs allege that FedEx's subsidiaries are "operating units" of the parent corporation, (Compl. ¶
13, ECF No. 16), that FedEx devised and implemented the security plan at the Indianapolis Ground facility, (id. ¶ 15-16),
that FedEx has a registered agent in Indiana for service of process, (id. ¶ 18), that FedEx Services provides "legal, finance,
tax, treasury, accounting and investor services" to Ground, (id. ¶ 38), and that Services contracted for security at the
Indianapolis Ground facility, (id. ¶ 41). Taken together, those allegations suffice to carry Plaintiffs' initial burden of
demonstrating personal jurisdiction over FedEx, either directly by in-state contacts or indirectly by imputing Ground's
Indiana contacts to FedEx's various divisions.

B. Sufficiency of Claim
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The Indiana Worker's Compensation Act provides the exclusive remedy, under Indiana law, for employees injured by
accidents at work. Ind. Code § 22-3-2-6. Cases within the scope of the Act are to be decided by the Indiana worker's
compensation board. Id. § 22-3-1-2. Indiana state courts of general jurisdiction may not hear them. Sims v. United States
Fid. & Guar. Co., 782 N.E.2d 345, 349-50 (Ind. 2003). If a case brought in state court is found to be within the scope of the
Act, the state court dismisses for lack of subject-matter jurisdiction. Goetzke v. Ferro Corp., 280 F.3d 766, 778 (7th Cir.
2002). One might think, then, that if such a case is brought in federal court sitting in diversity, then the federal court should
also dismiss for lack of subject-matter jurisdiction. It is not so. The Seventh Circuit, applying the axiom that state legislatures

have no power to modify Congress' statutory grant of federal jurisdiction,[2] instructs that the federal court in such a case

must instead dismiss for failure to state a claim on which relief can be granted.[3] Id. at 779 (citing Beach v. Owens-Corning
Fiberglas Corp., 728 F.2d 407, 409 (7th Cir. 1984)). The parties' dispute here, then, is addressed under Rule 12(b)(6).

FedEx argues that Plaintiffs have by their own allegations pled a worker's compensation case. Cf. Summers v. Crossroads
Galvanizing, LLC, No. 4:21-CV-074-PPS-JEM, 2022 WL 3595014, at *3 (N.D. Ind. Aug. 22, 2022) (quoting Perry v. Stizer
Buick GMC, Inc., 637 N.E.2d 1282, 1286 (Ind. 1994) ("Where, as here, `a plaintiff's own complaint recites facts
demonstrating the employment relationship and its role in the injuries alleged,' the plaintiff carries the burden `to
demonstrate some grounds for taking the claim outside the Worker's Compensation Act.'"). Plaintiffs counter they have not,
or at least that it is too early to say.

Under Indiana law, a claim is within the exclusive scope of the Worker's Compensation Act if the "employee's injury
occurred by accident arising out of and in the course of employment." Sims v. United States Fid. & Guar. Co., 782 N.E.2d
345, 349-50 (Ind. 2003); Ind. Code § 22-3-2-5. Indiana courts apply a three-element test: the injury must have been (1) "by
accident" (2) "arising out of employment" and (3) "in the course of employment." Clemans v. Wishard Mem'l Hosp., 727
N.E.2d 1084, 1086 (Ind. Ct. App. 2000). And while the application of that test "is fact-sensitive and depends upon the
circumstances of each case, . . . if the facts pertinent to the question of liability are not in dispute . . . the question becomes
one of law for the courts to decide." Id.

i. By Accident

Indiana courts take a plain language view of "by accident": "An injury is considered to be `by accident' when the sufferer did
not intend or expect that injury would, on that particular occasion, result from what he was doing." Assocs. Corp. of N. Am.
v. Smithley, 621 N.E.2d 1116, 1121 (Ind. Ct. App. 1993). Or, more bluntly still, "the statutory term `injury or death by
accident' . . . means unexpected injury or death." Evans v. Yankeetown Dock Corp., 491 N.E.2d 969, 975 (Ind. 1986).
Random workplace shootings are "by accident." Id. In Evans, a man was drinking coffee at an employee break area, a few
minutes before beginning his shift, when a coworker came up and shot him in a paranoid-delusional fit. Id. at 970. The
Indiana Supreme Court found the case simple: "it [was] clear that [the man] did not intend or expect to be injured or killed as
he was drinking his coffee at the employees' eating area," so his death was "by accident." Id. at 975.

The Court finds this case closely analogous to Evans. The shooting here was, to all appearances, an act of random,
senseless violence. Plaintiffs do not allege that FedEx intended the shooting. (Pls.' Resp. 5, ECF No. 59.) The victims
certainly did not "intend or expect to be injured or killed" as they went about their workday routine. Id. The Court concludes
that their deaths were "by accident" for the purposes of the Indiana Worker's Compensation Act.

ii. Arising Out of Employment

The remaining two elements both deal with the connection between the injury and the employment. "`Arising out of' and `in
the course of' are," nonetheless, "two separate and distinct elements: the `in the course of' element refers to the time, place,
and circumstances of the accident, while the `arising out of' element refers to the causal connection between the accident
and the employment." Clemans, 727 N.E.2d at 1086 (quoting K-Mart Corp. v. Novak, 521 N.E.2d 1346, 1348 (Ind. Ct.
App.1988)).

An injury "arises out of employment" when "a causal nexus exists between the injury sustained and the duties or services
performed by the injured employee." Milledge v. Oaks, 784 N.E.2d 926, 929 (Ind. 2003). That causal nexus "is established
when a reasonably prudent person considers the injury to be born out of a risk incidental to the employment, or when the
facts indicate a connection between the injury and the circumstances under which the employment occurs." Id. (quoting
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Wine-Settergren v. Lamey, 716 N.E.2d 381, 389 (Ind. 1999)). There are three types of risk "incidental to employment": "(1)
risks distinctly associated with employment, (2) risks personal to the claimant, and (3) risks of neither distinctly employment
nor distinctly personal in character." Id. at 930 (citing Ind. Mich. Power Co. v. Roush, 706 N.E.2d 1110, 1113 (Ind. Ct. App.
1999), trans. denied.; 1 Arthur Larson & Lex K. Larson, Larson's Workers' Compensation Law 4-1 (2002)). Of those risks,
categories one and three are within the scope of the Indiana Worker's Compensation Act; category two risks are excluded.
Id. Assaults, "includ[ing] attacks by `lunatics,'" are category three "neutral" risks. Evans, 491 N.E.2d at 975.

Indiana uses the "positional risk" doctrine to analyze neutral risks. Milledge, 784 N.E.2d at 932. Under the positional risk
doctrine, "an injury arises out of the employment if it would not have occurred but for the fact that the conditions and
obligations of the employment placed claimant in the position where he was injured." Id. at 931 (quoting Larson, § 3.05, at
3-6). Thus, for neutral risks, the "arising out of employment" analysis collapses into the "in the course of employment"
analysis: if the latter element is met, so is the former. Id.

The random shooting at issue here is a category three, neutral risk. See Evans, 491 N.E.2d at 975. Applying the positional
risk doctrine, then, the resulting injuries will have "arisen out of" employment if and only if they were inflicted "in the course
of employment."

iii. In Course of Employment

An injury occurs "`in the course of employment' when it takes place within the period of employment, at a place where the
employee may reasonably be, and while the employee is fulfilling the duties of employment or while engaged in doing
something incidental thereto." Thompson v. York Chrysler, 999 N.E.2d 446, 450 (Ind. Ct. App. 2013) (quoting Metro. Sch.
Dist. v. Carter, 803 N.E.2d 695, 697 (Ind.Ct.App.2004)). "The period of employment encompasses a reasonable time before
and after the employee engages in work." Burke v. Wilfong, 638 N.E.2d 865, 868-69 (Ind. Ct. App. 1994). It is well-settled
that "[f]or purposes of IWCA coverage, an employee is within his period of employment and at a reasonable place for an
employee when in the employer's parking lot directly after leaving work." Id. (citing Lawhead v. Brown, 653 N.E.2d 527, 529
(Ind. Ct. App. 1995)); Blaw-Knox Foundry & Mill Mach., Inc. v. Dacus, 505 N.E.2d 101, 102 (Ind. Ct. App. 1987) ("
[E]mployees are doing something incidental to their employment in going and leaving the work place while they are still on
their employer's premises."); Milledge, 784 N.E.2d at 929 (quoting Ward v. Tillman, 179 Ind.App. 626, 386 N.E.2d 1003,
1005 (1979)) ("Accidents resulting from the ingress-egress of employees to a plant within workmen's compensation
coverage are an employment-related risk."); Burke, 638 N.E.2d at 869 ("[P]arking lots and private drives within the
employer's supervision are clearly extensions of the employer's operating premises.").

Determining whether a parking lot is an "employer's" parking lot is non-technical: Indiana courts look back to the United
States Supreme Court's opinion in Bountiful Brick Co. v. Giles, which held that a worker is "in the course of employment"
when "passing, with the express or implied consent of the employer, to or from [] work . . . over the employer's premises, or
over those of another in such proximity and relations as to be in practical effect a part of the employer's premises." 276 U.S.
154, 155 (1928), quoted in Clemans, 727 N.E.2d at 1089 (emphasis added). Regardless of ownership, a parking lot that is
the "most convenient and reasonable means of ingress to and egress from [the employer's] operating premises" is
effectively part of those premises. Glob. Const., Inc. v. March, 813 N.E.2d 1163, 1167 (Ind. 2004) (quoting Clemans, 727
N.E.2d at 1088).

For example, then, a woman struck by a car while crossing a public road between a parking garage and her workplace was
injured "in the course of employment," Clemans, 727 N.E.2d at 1091; a man injured by a car crash in the parking lot after
clocking out for his lunch break was injured "in the course of employment," Thiellen v. Graves, 530 N.E.2d 765, 767 (Ind. Ct.
App. 1988); a man shot in the parking lot after finishing his shift was injured "in the course of employment," Blaw-Knox
Foundry, 505 N.E.2d at 102; a man assaulted by strikers upon driving out of a plant after his shift was injured "in the course
of employment," Glob. Const., Inc., 813 N.E.2d at 1165; and a woman who "sprained her ankle on the parking lot of her
employer while arriving for work at her regularly scheduled time" was injured "in the course of employment," Milledge, 784
N.E.2d at 929.

Here, Plaintiffs allege that the victims were killed in the FedEx parking lot while each was either just arriving or just leaving
work at a shift change. (Pls.' Amd. Compl. ¶¶ 89-93, ECF No. 16.) Those circumstances are well within the broad, non-
technical understanding of "course of employment" used by Indiana courts, as described above. The time of the injury was
within minutes of starting or stopping work; the place was the workplace parking lot; the circumstance was the ingress-
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egress of a work shift change. All alleged facts tie the injuries to work: the natural conclusion, then, is that the injuries were
"in the course of employment."

Plaintiffs, hoping to evade this conclusion, allege that the parking lot was "off of .. . a public road," that "employees were not
required to park" there, and that there were "no gates" and no "warning signs about the area being reserved for employees."
(Id. ¶¶ 78-79.) The Court is not persuaded. In a warehouse district, buildings are far apart. There is no need for gates, signs,
or barriers: distance and emptiness are deterrence enough. Each building has its own parking lot, which serves that building
alone. And those parking lots have no independent existence; they are referred to according to their appurtenant building.
Plaintiffs in their pleadings describe this lot as "the parking area adjacent to the 8951 Mirabel Road Ground Package
facility"— in ordinary talk, though, it is the FedEx parking lot. No one believes it has any other purpose.

Finally, the Court notes that Plaintiffs run themselves into a dilemma on this issue: if the parking lot is in FedEx's control,
then their claims are "in the course of employment" and so covered by the Worker's Compensation Act. But if the parking lot
is not under FedEx's control, then FedEx can hardly be liable for failing to prevent the shooting there. Plaintiffs would need it
both ways to prevail in this Court; they cannot have it so.

The Court concludes that Plaintiffs have alleged injuries occurring "in the course of employment." And, because of the
positional risk doctrine, those injuries also "arise out of employment." The second and third elements are met to make this a
Worker's Compensation Act claim.

IV. Conclusion

FedEx, despite its intra-corporate intricacies, is plausibly alleged to do business in Indiana; it is for the purposes of this
motion within the personal jurisdiction of the Court. Its motion, (ECF No. 23), is therefore denied in such part as is brought
under Rule 12(b)(2).

This case, however, is as pleaded within the exclusive scope of the Indiana Worker's Compensation Act: the injuries for
which Plaintiffs seek redress allegedly "occurred by accident arising out of and in the course of employment." Sims, 782
N.E.2d at 349-50. And, because the Indiana Worker's Compensation Board has exclusive jurisdiction over the Act, this
Court may not grant any relief on Plaintiffs' claims against FedEx. FedEx's Rule 12(b)(6) motions are therefore granted in
relevant part, (ECF No. 23), and fully granted, (ECF No. 38).

The Court has considered Plaintiff's Motion Requesting Oral Argument, (ECF No. 60), but finds oral argument unnecessary
here; that motion is denied.

Plaintiffs' claims against FedEx are dismissed without prejudice to allow Plaintiffs to refile before the appropriate tribunal.
Although this dismissal is under Rule 12(b)(6) for the technical reasons sketched briefly above, it is in essence a
jurisdictional dismissal; the Court does not believe further amending the Complaint would be fruitful.

The clerk is directed to terminate Defendants FedEx Corporation, FedEx Ground Package System, Inc., Federal Express
Corporation, and FedEx Corporate Services, Inc. from the docket.

Defendant Securitas Security Services did not file a motion to dismiss and has since filed an Answer in this case. This
Order does not dismiss, or indeed address, any claims between Plaintiffs and Securitas.

SO ORDERED.

[1] The plaintiffs' burden would increase were the Court to hold an evidentiary hearing on the issue. Curry, 949 F.3d at 392-93. Until then,
plausibility suffices.

[2] Perhaps distinguishing between intensional and extensional definitions could save both the learnèd axiom and the common-sense idea
that the federal and state grounds for dismissal should match. Congress' grant of statutory jurisdiction in 28 U.S.C. § 1332 provides for
federal jurisdiction over all "civil actions." "Civil actions" can be defined intensionally—that is, by their nature: as one knows a civil action by
contrast with a criminal action. But "civil actions" can also be defined extensionally—that is, by listing examples: private nuisance,
negligence, battery, and so forth. Changes to the intensional part of Congress' "civil action" provision are, as the axiom holds,
unacceptable: thus state legislatures could not declare federal courts open to state criminal actions. But changes to the extensional part of
"civil action" are acceptable, indeed routine: state legislatures modify the extensional limit of "civil actions" whenever they recognize a new
civil cause of action, like negligent infliction of emotional distress or strict products liability. If, then, the worker's compensation exclusivity
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provision is deemed an acceptable extensional change over the sorts of civil actions available to federal litigants, it could be considered
jurisdictional without running afoul of either the axiom or Congress' statutory command.

Ultimately, the problem distinguishing 12(b)(1) and 12(b)(6) here is a subset of the larger problem of ever distinguishing availability of
jurisdiction and viability of cause of action. As a practical matter, the difference is usually clear. Steel Co. v. Citizens for a Better Env't, 523
U.S. 83, 89 (1998). But goodness and being are intertwined; some cases are so bad they cease to be cases at all. Id.

[3] The different grounds for dismissal have practical effects: the Court must decide jurisdiction first, but may assess subject-matter and
personal jurisdiction in either order. Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 586 (1999). If state-law exclusivity provisions were
jurisdictional, this Court could decide exclusivity first, where, as here, it presents an easier question, and so avoids difficulties with personal
jurisdiction.

Save trees - read court opinions online on Google Scholar.
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521 N.E.2d 1346 (1988)

K-MART CORPORATION, Defendant-Appellant, 
v. 

Joseph NOVAK, As Husband of Margaret M. Novak, and As Administrator of the Estate of Margaret
M. Novak, Plaintiff-Appellee.

No. 93A02-8708-EX-330.

April 27, 1988.
Rehearing Denied June 8, 1988.

Court of Appeals of Indiana, First District.

*1347 Douglas F. Stevenson, Stevenson, Rusin & Friedman, Ltd., Chicago, for defendant-appellant.1347

Terrence M. Rubino, Hammond, for plaintiff-appellee.

RATLIFF, Chief Judge.

STATEMENT OF THE CASE

K-Mart Corporation (K-Mart) appeals from the Industrial Board of Indiana's (Board) award of workmen's compensation
death benefits to Joseph Novak, husband and widower of Margaret Novak, deceased employee. We affirm in part, reverse
in part, and remand with instructions.

FACTS

On May 28, 1985, around 6:00 P.M. James Koslow engaged in a maniacal shooting spree in St. John, Indiana. Koslow's
shooting spree began on the eastside of U.S. Highway 41 and crossed to the west side of the highway into a K-Mart parking
lot and ended inside the store. During the shooting spree Koslow shot and killed three (3) persons and wounded five (5)
others. Margaret Novak was one of the persons killed. Margaret was employed by K-Mart as a clerk and was working at her
station in the store at the time of her death. Margaret was the wife of Joseph Novak.

On May 31, 1985, K-Mart wrote to Joseph as follows:

"Pursuant to the Indiana Worker's Disability Compensation Statute, you are entitled to reasonable expenses
of burial in the amount not to exceed $5,000."

Record at 10. Thereafter, K-Mart paid Joseph Two Thousand Dollars ($2,000) for burial expenses. Joseph received another
letter from K-Mart which stated in part as follows:

"Please be advised that at this time we do not agree that Mr. Novak is a presumptive dependent."

On August 8, 1985, Joseph filed an application for compensation with the Board. K-Mart responded and argued among
other things that Margaret's death did not "arise out of" her employment. On February 20, 1987, the Full Industrial Board
found that Margaret's death was an accident which arose out of and in the course of her employment and awarded death
benefit compensation to Joseph who was found to be a presumptive dependent. The Board found further that K-Mart was
estopped by its representations from denying applicability of the Workmen's Compensation act and from challenging
Joseph's right to recovery. K-Mart appeals the Board's findings and award.

ISSUES

Six (6) issues have been presented for review:
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1. Whether the Board improperly determined that Margaret's death arose out of her employment?

2. Whether the Victims of Violent Crimes Compensation Act, Indiana Code sections 16-7-3.6-1 et seq. supersedes and
prohibits recovery under the Workmen's Compensation Act, Indiana Code sections 22-3-2-1 et seq.?

3. Whether the decision of Portman v. Steveco (1983), Ind. App., 453 N.E.2d 284, should be overturned to the extent that
presumptive dependency is applied to husbands?

4. Whether the Board determined improperly that K-Mart was estopped from denying applicability of the Workmen's
Compensation Act and from raising defenses other than Joseph's status as a presumptive dependent?

5. Whether the Board erred by decreeing a lump sum payment?

6. Whether this court should assess attorney's fees and damages against K-Mart for challenging compensation and for filing
an appeal without merit?

*1348 DISCUSSION AND DECISION1348

In challenging an award of compensation by the Board, K-Mart confronts a strong standard of review. This court will not
disturb the Board's findings unless the evidence is undisputed and leads unerringly to a contrary result. Sears Roebuck and
Co. v. Murphy (1987), Ind. App., 508 N.E.2d 825, 829 (transfer pending); Blaw-Knox Foundry and Mill Machinery, Inc. v.
Dacus (1987), Ind. App., 505 N.E.2d 101, 102; Burger Chef Systems, Inc. v. Wilson (1970), 147 Ind. App. 556, 558, 262
N.E.2d 660, 662. This court neither reweighs the evidence nor judges witness credibility as these are functions of the Board.
Sears, at 829; Dacus, at 102; Wilson, 147 Ind. App. at 558, 262 N.E.2d at 662. This court must disregard all unfavorable
evidence, and must examine only that evidence and the reasonable inferences that can be drawn therefrom which support
the Board's findings and decision. Sears, at 829; Dacus, at 102.

Issue One

K-Mart argues first that the Board erred by determining that Margaret's death "arose out of" her employment as required by
Indiana's Workmen's Compensation Act. Specifically, K-Mart argues that an accident does not "arise out of" the employment
unless the employment is shown to involve a risk that is uncommon to the public, and peculiar to the employment. K-Mart
suggests additionally that the risk of being shot by a lunatic was a risk common to the public and did not "arise out of"
Margaret's employment. Thus, K-Mart argues the Board improperly awarded compensation.

K-Mart correctly points out that the person seeking the benefit of the Act carries the burden of proving its applicability. Lona
v. Sosa (1981), Ind. App., 420 N.E.2d 890, 894, trans. denied; Wilson, 147 Ind. App. at 559, 262 N.E.2d at 662; Stanley v.
Riggs Equipment Co. (1961), 133 Ind. App. 86, 90, 178 N.E.2d 766, 768. To recover under the Act a claimant must
establish that an injury occurred "by accident arising out of and in the course of employment". Ind. Code § 22-3-2-5; Evans
v. Yankeetown Dock Corp. (1986), Ind., 491 N.E.2d 969, 973. This court construes these terms of the Act liberally and in
favor of the employee so that the humane purposes of the Act will not be defeated. Evans, at 971. K-Mart recognizes that
"arising out of", and "in the course of" are two separate elements, and only challenges the Board's determination as to the
"arising out of" element. The "in the course of" element, which refers to the time, place, and circumstances of the accident,
is unchallenged and clearly was established.

The "arising out of" element is referred to as the causal connection between the accident and the employment. An accident
"arises out of" the employment when a causal relationship exists between the injury and the employment. Evans, at 975;
Murphy, at 830. The causal connection is established by showing that a rational mind might comprehend that the accident
was a risk incidental to the employment. Dacus, at 102. However, the risk need not be expected or foreseeable to be
incidental to the employment. Id. at 102-03. The determination of whether the accidental risk was an incident of employment
is fact sensitive, and accordingly, is entrusted to the Board. Murphy, at 829; Wayne Adams Buick, Inc. v. Ference (1981),
Ind. App., 421 N.E.2d 733, 736, trans. denied.

As a general rule, under Indiana law a risk is incidental to the employment if the risk involved is not one to which the public
at large is subjected. E.I. DuPont DeNemours v. Lilly (1948), 226 Ind. 267, 272, 79 N.E.2d 387, 389; Segally v. Ancerys
(1985), Ind. App., 486 N.E.2d 578, 581; Lincoln v. Whirlpool Corp. (1972), 151 Ind. App. 190, 196, 279 N.E.2d 596, 599- 83
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600; Citizens' Independent Telephone Co. v. Davis (1950), 121 Ind. App. 20, 25, 94 N.E.2d 495, 498, trans. denied 229 Ind.
217, 97 N.E.2d 490. This general rule is referred to as the "increased risk" test. Olinger Const. Co. v. Mosbey (1981), Ind.
App., 427 N.E.2d 910, 913, trans. denied; Lincoln, 151 Ind. App. at 196, 279 N.E.2d at 599. Our courts do not always
require proof of an increased risk. For example in assault cases, especially in those involving traveling *1349 employees or
employees subjected to street perils, the "arising out of" element can be satisfied without proof of an increased risk to the
employee. Clem v. Steveco, Inc. (1983), Ind. App., 450 N.E.2d 550, 553; Suburban Ready Mix Concrete v. Zion (1983), Ind.
App., 443 N.E.2d 1241, 1242; Ference, at 737; Mosbey, at 913; Burroughs Adding Machine Co. v. Dehn (1942), 110 Ind.
App. 483, 503, 39 N.E.2d 499, 507; Lasear v. Anderson (1934), 99 Ind. App. 428, 434, 192 N.E. 762, 765. Our supreme
court also appears to have dispensed with the need to show an increased risk in a recent case in which an employee was
attacked and killed by a lunatic. Evans, at 975. These cases allow proof of a causal connection under the "positional risk"
test. Olinger, at 913; 1 Larson, Workmen's Compensation Law § 6.50 (1985).

1349

Larson comments on the "positional risk" test, as follows:

"An important and growing number of courts are accepting the full implications of the positional-risk test: An
injury arises out of the employment if it would not have occurred but for the fact that the conditions and
obligations of the employment placed claimant in the position where he was injured. It is even more common
for the test to be approved and used in particular situations. This theory supports compensation, for
example, in cases of stray bullets, roving lunatics, and other situations in which the only connection of the
employment with the injury is that its obligations placed the employee in the particular place at the particular
time when he was injured by some neutral force, meaning by `neutral' neither personal to the claimant nor
distinctly associated with the employment."

1 Larson, at § 6.50. Larson suggests that the positional risk test is used increasingly in assault cases to show the causal

connection when the assault is shown to fall into a category[1] of neutral risks. Id. at § 11.30. Larson's neutral category of
assaults includes:

"Those assaults which are in essence equivalent to blind or irrational forces, such as attacks by lunatics,
drunks, small children, and other irresponsibles; completely unexplained assaults and assaults by mistake."

1 Larson, § 11.30. The facts of the present case fit within Larson's category of neutral assaults. Margaret was killed during
the shooting spree of a lunatic. Therefore, as in the traveling employee and the street risks cases, this court will determine
whether Margaret's death arose out of her employment based on the "positional risk" test. Authority from other jurisdictions
supports our decision to analyze lunatic attacks under the "positional risk" test. 1 Larson, at § 11.32(b).

K-Mart argues that the risk in the present case should not be analyzed under the "positional risk" test. K-Mart acknowledges
that Indiana does not adhere to a strict application of the "increased risk" test in all cases, but suggests that Indiana's
deviations from this test are, and should be limited to traveling employee cases. K-Mart emphasizes the reasoning in the
Court of Appeals decision in Citizens *1350 Independent Telephone Co. v. Davis (1950), 121 Ind. App. 20, 94 N.E.2d 495,
trans. denied, 229 Ind. 217, 97 N.E.2d 490, which suggested that our supreme court specifically adopted and required the
use of the "increased risk" test in E.I. DuPont DeNemours v. Lilly (1948), 226 Ind. 267, 79 N.E.2d 387. This court disagrees
and K-Mart's reliance on the court of appeals reasoning is misplaced. Our supreme court denied transfer in Davis and did
so by written opinion. Citizens Independent Telephone Co. v. Davis (1951), 229 Ind. 217, 97 N.E.2d 490. Denial of transfer
by written opinion was not the general practice of the supreme court at that time. The supreme court denied transfer in this
manner to state that the denial was not an affirmance of the court of appeals reasoning and interpretation of Lilly. Davis, 229
Ind. at 219, 97 N.E.2d at 491. Thus, the court of appeals' reasoning in Davis that use of the "increased risk" test was
mandated by the supreme court was rejected by implication. This court notes also that the Act does not require use of the
"increased risk" test. Furthermore, this court believes that the policy of the Act favors a liberal construction which would
grant compensation to the employees in cases involving neutral risks.

1350

In the present case, the evidence established that Margaret was at her station in the K-Mart store because of her
employment. Absent her employment, Margaret would not have been required to be at the store, and would not have been
subjected to the risk of death at the hands of a lunatic gunman. Thus, the risk was connected causally to, and was an
incident of Margaret's employment with K-Mart. Therefore, the Board did not err by finding that Margaret's death "arose out
of" her employment.
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This court notes also that the Board's finding that Margaret's death "arose out of" her employment with K-Mart would be
supportable under the "increased risk" test. The facts presented to the Board, although conflicting, indicated that the risk of
encountering dangerous people was higher for Margaret than the non-employed general public. Unlike persons who do not
work in stores and who would not be required to deal with and encounter potentially dangerous people, because of her job,
Margaret was required to deal with the public and encounter potentially dangerous persons including lunatics. Therefore,
the Board did not err by concluding that Margaret's death was compensable.

Issue Two

K-Mart argues next that Margaret's death is not compensable under the Workmen's Compensation Act. K-Mart suggests
that the facts of the present case fall within the scope of the Victims of Violent Crimes Act, Indiana Code section 16-7-3.6-1
et seq., and that the more specific Crimes Act should be interpreted to supersede the Workmen's Compensation Act when
injuries result from violent crimes. K-Mart is mistaken. When two statutes involve the same general subject matter, the
statutes should be construed so as to give effect to both acts if possible. Bell v. Bingham (1985), Ind. App., 484 N.E.2d 624,
627. A later or more specific statute should not be construed to repeal or supersede the more general or previous statute
unless an irreconcilable conflict exists or unless the legislature clearly intended such a result. Indiana State Highway
Comm'n v. Bates and Rogers Const., Inc. (1983), Ind. App., 448 N.E.2d 321, 324. The legislature's intent is determined by a
review of the whole statute. Adult Group Properties, Ltd. v. Imler (1987), Ind. App., 505 N.E.2d 459, 463.

This court's review of the Crimes Act, reveals that the legislature did not intend to supersede a victim's right to
compensation under the Workmen's Compensation Act. In fact, the Crimes Act makes specific reference to the Workmen's
Compensation Act in Indiana Code § 16-7-3.6-11, which provides, in part, as follows:

"Award modification to reflect other benefits or contributory fault of victim — Refund for overpayment
required. — (a) The division shall reduce an award made under this chapter by the amount of benefits
received or to be received from the following sources, if those benefits result *1351 from or are in any
manner attributable to the bodily injury or death upon which the award is based:

1351

(1) Restitution from the offender.

(2) Benefits from a third party on behalf of the offender.

(3) Benefits from public or private pension programs, including social security benefits.

(4) Benefits from proceeds of insurance policies.

(5) Benefits under IC 22-3-2 through IC 22-3-6.

(6) Unemployment compensation benefits.

(7) Benefits from other public funds.

Compensation shall be further reduced, or denied, to the extent that the claimant's loss is recouped from any
other collateral sources. Additionally, the division shall determine whether the victim vigorously pursued
recovery against available collateral sources described in this subsection. If the division finds that a victim
has failed to pursue an applicable collateral source of recovery, the division shall reduce or deny an award
under this subsection by the amount that is available to the victim through the collateral source."

This section of the Crimes Act reveals that the legislature intended that a victim could and should recover under both acts
but would have to reduce his recovery under the Crimes Act by that amount which was received under the Workmen's
Compensation Act. Therefore, the Board was not prohibited from awarding compensation.

Issue Three

K-Mart argues next that our decision in Portman v. Steveco (1983), Ind. App., 453 N.E.2d 284, should be overturned to the
extent that presumptive dependency is applied to husbands as well as wives. In Portman, the Third District of this court held
that Indiana Code section 22-3-3-19 unconstitutionally discriminated against male survivors as compared to similarly 85
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situated female survivors. Portman, at 287. K-Mart does not challenge this holding;[2] rather, K-Mart argues that the Third
District fashioned an improper remedy. This court disagrees. In fashioning the remedy the Third District looked to the
legislative intent of the Act and determined that an extension of presumptive dependency was favored. Portman, at 287-88.
This intent was forwarded by striking the unconstitutional portion of the statute, and by extending the presumption of
dependency to males as well as females. The Third District fashioned the proper remedy and this court will not reverse its
determination.

Issue Four

K-Mart argues next that the Board erred by finding that K-Mart was estopped from arguing that compensation was not
available under the Act. Regardless of the merit of this issue, our determination that the Board's award of compensation
was proper under the Act and supported by the evidence renders this issue moot. Therefore, we do not decide this issue.

Issue Five

K-Mart argues last that the Board erred by awarding a lump sum payment. Under the Act the Board may award a lump sum
payment pursuant to Indiana Code section 22-3-3-25, which provides as follows:

"Lump sum payment of commutable value of instalments. — In unusual cases, upon the agreement of the
employer and the employee or his dependents, and the insurance carrier, and the approval of the industrial
board, compensation may be redeemed, in whole or in part, by the cash payment, in a lump sum, of the
commutable value of the instalments to be redeemed.

"The board may, at any time, in the case of permanently disabling injuries of a minor, require that he be
compensated by the cash payment in a lump sum of the commutable value of the unredeemed *1352
instalments of the compensation to which he is entitled.

1352

"In all such cases, the commutable value of the future unpaid instalments of compensation shall be the
present value thereof, at the rate of three per cent [3%] interest, compounded annually."

In the present case, neither of the pre-conditions to a lump sum award exists. Margaret was not a minor and K-Mart did not
enter into an agreement with Joseph for a lump sum award. Therefore, the lump sum award was improper, and accordingly
this portion of the Board's decision is reversed and remanded with instructions to award compensation according to Indiana
Code section 22-3-3-17, which provides for payment over five hundred (500) weeks.

Issue Six

Joseph argues that this court should award attorney's fees. Joseph improperly bases his claim on Indiana Code section 34-
1-32-1. The proper statutory provision for attorney's fees in workmen's compensation cases is Indiana Code section 22-3-4-
12. To collect fees under this section the claimant first must request them from the Board and present evidence thereon,
then the Board must make a determination on the request. None of the foregoing conditions precedent to an award of
attorney's fees exists in the present case. Thus, an award of fees cannot be sustained by this court under this statute. To
the extent that Joseph's request for fees could be interpreted as a request for appellate attorney fees, this court holds such
fees are not warranted. To award appellate attorney fees under Appellate Rule 15(G) for a meritless appeal the proponent
must establish that the appeal was "utterly devoid of all plausibility". Orr v. Turco Mfg. Co. (1987), Ind., 512 N.E.2d 151, 153.
The present appeal does not meet this test. Therefore appellate attorney's fees are denied.

Joseph argues last that the Board's award should be increased by ten percent (10%) under Indiana Code section 22-3-4-
8(f) which provides, as follows:

"An award of the full board affirmed on appeal, by the employer, shall be increased thereby five percent
(5%), and by order of the court may be increased ten percent (10%)."

This court agrees the award should be increased, because the award was affirmed. However, since K-Mart successfully
argued the impropriety of the lump sum award, the award is increased only by five percent (5%). 86
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Affirmed in part, and reversed in part and remanded with instructions to order payment over five hundred (500) weeks and
to increase the award by five percent (5%).

ROBERTSON, J., concurs.

NEAL, J., concurs with separate opinion.

NEAL, Judge, concurring.

I agree with the majority opinion in its totality, but I wish to add one more observation. In Wayne Adams Buick, Inc. v.
Ference (1981), Ind. App., 421 N.E.2d 733, trans. denied, a bookkeeper of an automobile agency was mugged and robbed
of personal possessions by hoodlums while mailing company letters in a mailbox just across the street from the agency.
Based on the peril of the street doctrine, we held that her injuries arose out of the employment. In discussing the peril of the
street doctrine, we note that on the streets of cities vehicles may collide, mad dogs may run wild, gunmen may discharge
their weapons, madmen may be afoot, and police may shoot at fugitives. In such encounters an employee, while conducting
his employer's business, may be injured, in which event the cases hold that his injuries arose out of the employment.

K-Mart is a large open concept store which is as accessible as the open street to lunatics and gunmen. The same
philosophical underpinning which supported the recovery in Wayne Adams supports the recovery here. Recovery is not to
be denied because Margaret Novak was performing her duties just inside the store, and not just outside the store as was
Lucille *1353 Ference. Causation and results are identical in the two cases.1353

[1] Larson outlines three (3) categories of risks: (1) risks distinctly associated with employment, (2) risks personal to the claimant, and (3)
risks of neither distinctly employment nor distinctly personal character (i.e., neutral risks). Larson notes that the neutral category presents
risk of loss problems because unfortunately the risk of loss of this category does not fall clearly upon either the industry or the employee. In
answering the question of who should bear the burden for neutral risks Larson states,

"[T]he usual answer in the past has been to leave this loss on the employee, on the theory that he must meet the burden of proof of
establishing affirmatively a clear causal connection between the conditions under which he worked and the occurrence of the injury. More
recently, some courts have reasoned in the following vein: Either the employer or the employee must bear the loss; to show connection with
the employment, there is at least the fact that the injury occurred while the employee was working; to show connection with the employee
personally there is nothing; therefore, although the work connection is slender, it is at least stronger than any connection with the claimant's
personal life."

1 Larson, at §§ 7.00-7.30. Indiana appears to be among the trend of jurisdictions that place the burden on the industry for neutral risks. See
e.g., Evans v. Yankeetown Dock Corp. (1986), Ind., 491 N.E.2d 969, 975.

[2] This court notes that the Legislature's subsequent amendment to the statute in P.L. 152, 1987, § 6 which retained the language that the
court of appeals struck in Portman is subject to the same constitutional infirmity.

Save trees - read court opinions online on Google Scholar.
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491 N.E.2d 969 (1986)

Marie EVANS, Personal Representative of the Estate of Oscar Evans, Appellant (Plaintiff below), 
v. 

YANKEETOWN DOCK CORPORATION, Appellee (Defendant below).

No. 87S04-8604-CV-340.

April 15, 1986.
Rehearing Denied June 5, 1986.

Supreme Court of Indiana.

*970 Rodney H. Grove, Evansville, for appellant.970

Gaylon L. Clark, Clark, Statham, McCray, Thomas & Krohn, Evansville, for appellee.

ON CIVIL PETITION TO TRANSFER

DICKSON, Justice.

This case is presented on appellant's Petition to Transfer. The petition is granted. The opinion of the Court of Appeals
reported at 481 N.E.2d 121, is vacated.

The parties' briefs accepted the following underlying facts. Oscar Evans and Harlan Miller were both employees of
Yankeetown Dock Corporation. On the morning of June 1, 1977, they were both to be at their work stations at 7:15 a.m.
Oscar had arrived at Yankeetown that morning at the usual time, and was drinking coffee with fellow employees in an area
of the main repair shop of the Yankeetown premises. The area was equipped with picnic tables and provided by
Yankeetown for the use of its employees in accordance with the National Bituminous Coal Wage Agreement of 1974. It was
customary for Yankeetown employees to gather in this area a few minutes before they were to report to their work stations,
and to change into their work clothes. Both Harlan Miller and Oscar Evans had a distance of several hundred yards to walk
to reach their work stations from the employee eating area. Between 6:50 and 7:00 a.m., before Oscar Evans had changed
into his work clothes, Harlan Miller, apparently due to an alcoholic paranoid delusional state wholly unrelated to his
employment, fatally shot Oscar Evans. No claim for workmen's compensation benefits was filed.

Plaintiff-appellant Marie Evans (Evans), personal representative of the Estate of Oscar Evans, deceased, brought a
wrongful death action against Yankeetown Dock Corporation (Yankeetown) alleging in substance that Yankeetown, as
employer of Harlan Miller, negligently permitted Miller to come upon the Yankeetown premises and "discharge a firearm at
the Plaintiff's decedent as he sat on the employer's premises awaiting to begin his work." The trial court subsequently
granted summary judgment for Yankeetown based solely upon the exclusivity of remedy provision. Ind. Code § 22-3-2-6, of
the Indiana Workmen's Compensation Act.

The Court of Appeals for the Fourth District issued a thoughtful opinion seeking to address, resolve, and simplify the
persistent difficulties plaguing the courts in their attempts to interpret and apply certain provisions of the workmen's
compensation statutes. In substance, the Court of Appeals reinterpreted the applicable statutes as granting to the Industrial
Board exclusive jurisdiction of all claims by an employee against his employer for injury or death by chance, regardless
whether arising out of or in the course of employment, whereupon it would then be the function of the Industrial Board to
determine whether to grant or deny workmen's compensation benefits, depending on whether *971 or not the injury or death
arose out of and in the course of employment. Applying this construction, the Court of Appeals found that the Industrial
Board would have exclusive jurisdiction over claims by Evans against Yankeetown, and affirmed the trial court.

971

The twenty-eight issues claimed by Evans's petition to transfer may be regrouped as follows:

1. Does the exclusive Industrial Board jurisdiction require that the death or injury occur not only "by accident" but also
"arising out of and in the course of employment?"
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2. Does the term "by accident" as used in the Indiana Workmen's Compensation Act, require an unexpected event?

3. Was summary judgment proper under the facts?

Before addressing these specific issues, we observe that the present system of workmen's compensation in Indiana was
essentially established with the Workmen's Compensation Act of 1929. Retention of this basic system by our General
Assembly reflects that broad public policies continue to be served thereby. As recognized in 2A Larson, The Law of
Workmen's Compensation, sec. 65.11, pp. 12-1-12-6 (1983):

Once a workmen's compensation act has become applicable ... it affords the exclusive remedy for the injury
by the employee or his dependents against the employer and insurance carrier. This is part of the quid pro
quo in which the sacrifices and gains of employees and employers are to some extent put in balance, for,
while the employer assumes a new liability without fault, he is relieved of the prospect of large damage
verdicts.

A similar view is also expressed in Prosser, Handbook of the Law of Torts, sec. 80, pp. 531-532 (4th ed., 1971):

When an injury to a servant is found to be covered by a workmen's compensation act, it is uniformly held that
the statutory compensation is the sole remedy, and that any recovery at common law is barred. It is
recognized that this remedy is in the nature of a compromise, by which the workman is to accept a limited
compensation, usually less than the estimate which a jury might place upon his damages, in return for an
extended liability of the employer, and an assurance that he will be paid. Accordingly, even though his
damages are partly of a nature not compensated under the act, he has no cause of action based on the
negligence of his employer.

The continuing vitality of a workmen's compensation system not only serves the interests of the injured worker, it also
benefits the business community in providing protection from large verdicts and by permitting the business community to
more easily predict, quantify and plan for anticipated costs from employee injuries.

The right and responsibility to determine these public policies, and to adopt, improve, refine, and perfect legislation directed
thereto, falls not to us but to the legislature. Our role is to construe and apply these enactments so as to carry out legislative
intent. Public policy purposes benefiting both business and labor have thus been served by the long-standing approach of
Indiana courts to liberally construe workmen's compensation laws. See, Marshall v. Tribune-Star Publishing Co. (1968), 142
Ind. App. 556, 236 N.E.2d 508, affirmed (1969), 251 Ind. 557, 243 N.E.2d 761; Pollock v. Studebaker Corp. (1952), 230 Ind.
622, 105 N.E.2d 513; Blue Ribbon Pie Kitchens Inc. v. Long (1952), 230 Ind. 257, 103 N.E.2d 205; Guevara v. Inland Steel
Co. (1949), 120 Ind. App. 47, 88 N.E.2d 398, trans. denied (1950), 228 Ind. 135, 90 N.E.2d 347 (Emmert, J., dissenting);
Goldstone v. Kozma (1971), 149 Ind. App. 626, 274 N.E.2d 304; Prater v. Indiana Briquetting Corp. (1969), 253 Ind. 83, 251
N.E.2d 810; Talas v. Correct Piping Co., Inc. (1982), Ind., 435 N.E.2d 22; Sam Winer & Co. v. Spelts (1976), 169 Ind. App.
392, 348 N.E.2d 670.

However, we are not free to construe a statute which is unambiguous, as noted in Spelts, supra, quoting from J.W. *972
Jackson Realty Co. v. Hertzberger (1942), 111 Ind. App. 432, 40 N.E.2d 379:

972

The rule concerning liberal construction, in favor of the appellee, of the compensation law has no application
in a case where there is no room for construction. Under the rule of liberal construction in favor of the
employee to carry out the humane purposes of the Act, the Industrial Board and this court are not entitled to
distort the law so that compensation will be granted in violation of specific statutory provisions.

169 Ind. App. at 395, 348 N.E.2d at 673. Our ability to effect legislative purpose is necessarily limited to the language of the
statutes. We recognize the wisdom declared in Kunkalman v. Gibson (1908), 171 Ind. 503, 509-10, 84 N.E. 985, 987, reh.
denied (1909), 171 Ind. 511, 86 N.E. 850, as follows:

Perhaps no better statement can be found of the doctrine that exceptions should not ordinarily be declared
by the courts where the legislature speaks broadly than is contained in City of Pittsburgh v. Kalchthaler
(1886), 114 Pa.St. 547, 552, 7 Atl. 921, wherein the supreme court of Pennsylvania said: "We think it is
always unsafe to depart from the plain and literal meaning of the words contained in legislative enactments
out of deference to some supposed intent, or absence of intent, which would prevent the application of the
words actually used to a given subject. Such a practice is really substituting the theories of a court, which 89
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may, and often do, vary with the personality of the individuals who compose it, in place of the express words
of the law as enacted by the lawmaking power. It is a practice to be avoided. It has been condemned by
many test-writers and by many courts. Occasionally it has been departed from, but the path is a devious and
dangerous one, which ought never to be trodden, except upon considerations of the most convincing and the
gravest moment."

I

The principal statute relied upon by both the trial court and the Court of Appeals is Ind. Code 22-3-2-6, which we find to be
clear and unambiguous:

The rights and remedies herein granted to an employee subject to this act on account of personal injury or
death by accident shall exclude all other rights and remedies of such employee, his personal
representatives, dependents or next of kin, at common law or otherwise, on account of such injury or death.
(Emphasis supplied.)

Thus, this statute operates to exclude common law rights and remedies of such employees who are "subject to this act on
account of personal injury or death by accident." The exclusion applies to all of those rights and remedies on account of
"such injury or death" which expressly refers to the prior term "personal injury or death by accident."

The terms "injury" and "personal injury" are expressly defined in IC 22-3-6-1(e):

"injury" and "personal injury" mean only injury by accident arising out of and in the course of the employment
and do not include a disease in any form except as it results from the injury.

Thus, if the injury does not occur by accident or if it does not arise out of and in the course of employment, the injury does
not fall within "such injury" in IC 22-3-2-6, and the employee is not excluded from his common law rights and remedies. A
person is free to use the courts to resolve disputes with someone who may happen to be his employer, so long that the
matter in dispute is not an injury "by accident arising out of and in the course of employment." As illustrated by the example
presented in the separate opinion of Judge Conover, concurring in result with the Court of Appeals majority opinion, where
an off-duty employee is injured when struck by his employer's truck in the middle of town on his day off, the legislature did
not intend that the Industrial Board should have jurisdiction.

*973 The opinion of the Court of Appeals rejects the statutory definition of "personal injury" because of the introductory
proviso of IC 22-3-6-1, "unless the context otherwise requires." We disagree. As correctly noted by appellant's brief, in
Department of State Revenue v. Crown Development Corp. (1952), 231 Ind. 449, 109 N.E.2d 426, this Court emphasized:

973

The cardinal principle in construing a statute is to ascertain and give effect to the legislative intent,... and
where, in an act it is declared that a term shall receive a certain construction, the courts are bound by that
construction ...

231 Ind. at 456, n. 1, 109 N.E.2d at 428, n. 1. Likewise, in construing a statute to determine and give effect to the true intent
of the legislature, each individual section of a statute must be construed with due regard for all of the other sections of the
act, Park 100 Development Co. v. Indiana Dept. of Revenue (1981), Ind., 429 N.E.2d 220, 222-23.

Legislative intent is further indicated by IC 22-3-2-5 which recites that an employer and his workmen's compensation
insurance carrier shall be liable to any employee and his dependents "for personal injury or death by accident arising out of
and in the course of employment." Similarly, IC 22-3-2-2 requires every employer and employee to pay and accept the
prescribed compensation for "personal injury or death by accident arising out of and in the course of employment."

For these reasons, we decline to adopt the view of the Court of Appeals that the phrase "arising out of and in the course of
employment" should be ignored as surplusage. We hold that IC 22-3-2-6 excludes all rights and remedies of an employee
against his employer for personal injury or death if the following three statutory jurisdictional prerequisites are met:

A. personal injury or death by accident;

B. personal injury or death arising out of employment;

90

https://scholar.google.com/scholar_case?about=3453513009121448264&q=workplace+shooting&hl=en&as_sdt=4,15
https://scholar.google.com/scholar_case?about=3453513009121448264&q=workplace+shooting&hl=en&as_sdt=4,15
https://scholar.google.com/scholar_case?case=8688879458366758804&q=workplace+shooting&hl=en&as_sdt=4,15


10/25/22, 1:57 PM Evans v. Yankeetown Dock Corp., 491 NE 2d 969 - Ind: Supreme Court 1986 - Google Scholar

https://scholar.google.com/scholar_case?case=4917068435620094542&q=workplace+shooting&hl=en&as_sdt=4,15 4/6

C. personal injury or death arising in the course of employment.

Actions for employee injuries or death which do not meet each of these prerequisites are not excluded, and may be pursued
in the courts.

II

Appellant Evans urges that the opinion of the Court of Appeals erroneously interpreted the term "by accident" as used in the
workmen's compensation statutes. She relies on language from Calhoun v. Hillenbrand Industries (1978), 269 Ind. 507, 381
N.E.2d 1242, stating that to show an accident there must be some untoward or unexpected event. Indiana courts have long

wrestled with the unexpected-event/unexpected-result dilemma, both before and since Calhoun.[1]

Professor Larson notes that the "injury by accident" terminology was copied from the British, where it was already clearly
settled that where a cause was routine and not accidental, but the effect on the employee was unexpected and therefore
accidental, a claim was compensable. Larson, supra, § 38.10, p. 719. He then describes *974 the ensuing lack of
consistency seen in current decisions in the United States:

974

Yet, in spite of the well-settled doctrine that a legislature, in adopting a statute which has already been
authoritatively construed, is deemed to have adopted the construction, a long battle has been fought in the
United States on this exact issue, and is still being fought.

The issue here, in theoretical terms, is whether a court in construing "by accident" will require an accidental
cause or will be satisfied with an accidental result. In practical terms, the issue is whether injury is accidental
when it is the unexpected consequence of the usual exertion or exposure of the particular employee's job: A
deliveryman's routine heavy lift produces a hernia; a freight loader accustomed to handling heavy boxes
suffers a cerebral hemorrhage while lifting a normal-sized box; a policeman runs after a fugitive and has a
coronary thrombosis; a fireman becomes encased in ice while fighting a fire in winter and dies of pneumonia.

As a matter of theory, it might be thought that each jurisdiction would take its stand on this cause-result
issue, so that one could make up a neat list saying: The following jurisdictions accept as accidental any
routine exertion or exposure leading to unexpected harm, and the following do not, and therefore the one or
the other is the majority rule. Unfortunately this cannot be done. The reason is that the two parts of the
accident concept — unexpectedness and definiteness — do not in practice seem to remain distinct. Logical
or not, a usual exertion leading to a clean-cut result such as a rupture may be held accidental while an
identical usual exertion leading to some more generalized result such as "heart failure" may not. Similarly, a
usual exposure causing sunstroke or freezing may be held accidental while an identical usual exposure
leading to pneumonia may not. The preponderance of the authorities on whether the effects of the usual
conditions of employment can be considered accidental varies according to the definiteness of the harm
produced.

Larson, supra, § 38.20, 7-19-7-20. Despite these problems, Larson expresses the general rule as:

The "by accident" requirement is now deemed satisfied in most jurisdictions either if the cause was of an
accidental character or if the effect was the unexpected result of routine performance of the claimant's
duties.

Larson, supra, § 38.10, 7-18.

We feel that this long-standing controversary can be significantly reduced and perhaps eliminated by resorting to the clear
and express language of the enactment. The statutory language "by accident" should be applied literally, rather than
reinterpreted by inserting the article "an" as if written "by an accident." In this way both the statutory language and the
legislative purposes will be served. As cited by the Court of Appeals below, we agree with Judge White in Inland Steel Co. v.
Almodovar (1977), 172 Ind. App. 556, 361 N.E.2d 181:

Perhaps it is a mistake to attempt to define "accident" when what we are concerned with is not the definition
of the word standing alone but the concept expressed in the phrase: "injury by accident". If we accept, which
we do, the concept expressed in Indian Creek then "injury by accident" is the equivalent of "accidental 91
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injury". Which is to say that "injury by accident" is not the equivalent of "injury caused by an accident" or
"injury resulting from an accident". As the Harvard Law Review article [Bohlen, "A Problem in the Drafting of
Workmen's Compensation Acts," 25 Harvard L.Rev. 328 (1912)] quoted supra in the exerpt from Indian
Creek says "[t]he test as to whether an injury is unexpected and so if received on a single occasion occurs
`by accident' is that the sufferer did not intend or expect that injury would on that particular occasion result
from what he was doing."

172 Ind. App. at 564-65, 361 N.E.2d at 187.

The underlying issue in Calhoun was causation. The opinion correctly stated:

*975 It is not sufficient to merely show that a claimant worked for the employer during the period of his life in
which the disability arose.

975

269 Ind. at 511, 381 N.E.2d at 1244. The necessary existence of a causal connection between the injury and the
employment is clearly necessary to qualify for workman's compensation benefits. Donahue v. Youngstown Sheet & Tube
Co. (1985), Ind., 474 N.E.2d 1013; Bowling v. Fountain County Highway Dept. (1981), Ind. App., 428 N.E.2d 80. However,
the issue of causation may be addressed when applying the statutory term "arising out of." When determining whether the
exclusive workmen's compensation remedy applies to incidents of on-the-job occurrence of pre-existing injury or disease,
the resolution of these issues need not be decided by interpretation of "by accident," but rather by application of "arising out
of and in the course of employment."

We therefore hold that the statutory term "injury or death by accident," as used in the workmen's compensation laws, means
unexpected injury or death. To the extent this clarification is inconsistent with prior holdings, they are overruled.

III

The remaining issue is whether the trial court was correct in granting summary judgment under the facts presented. In
accordance with our resolution of the foregoing issues, Evans's wrongful death action would not be barred by the exclusive
workmen's compensation remedy unless the uncontroverted facts establish that the death was (a) by accident, (b) arising
out of employment, and (c) arising in the course of employment. Summary judgment should not be granted if facts or
inferences give rise to any genuine issue of material fact. All doubts must be resolved in favor of Evans as the party
opposing summary judgment. Woodward Insurance Inc. v. White (1982), Ind., 437 N.E.2d 59.

The trial court correctly determined that Oscar Evans died by accident. From the uncontroverted facts of the incident, it is
clear that Oscar did not intend or expect to be injured or killed as he was drinking his coffee at the employees' eating area.

To support her position that the exclusive remedy of workmen's compensation does not apply, Evans contends that the
death did not "arise out of" the employment. An injury arises out of the employment when there is a causal relationship
between the injury and the employment. Donahue, supra.

Significantly, however, Evans's wrongful death action against Yankeetown requires the existence of this employment
relationship. The complaint alleges negligence of Yankeetown, as employer of Oscar Evans and Harlan Miller. The
gravamen of her tort action is the alleged breach of duty of Yankeetown, as employer. The viability of Evans's wrongful
death action is predicated upon a causal connection between the death and the employment, i.e. that the death arose out of
employment. Evans cannot now contend otherwise.

Furthermore, we find no Indiana cases, and appellant cites none, upon the question of whether injuries suffered at the
hands of an insane fellow-employee are compensable. In analyzing the compensability of injuries resulting from assaults,
Larson, supra, § 11.30 uses three classifications: "those that have some inherent connection with the employment, those
that are inherently private, and those that are neither, and may therefore be called `neutral'... ." His neutral category
comprises assaults which include attacks by "lunatics" and "drunks." According to Larson, a growing majority of jurisdictions
consider such neutral assaults to be within the ambit of workmen's compensation. This is particularly true of injuries from
assaults by insane co-employees.

Applying the uncontroverted facts and inferences, and resolving factual doubts in favor of Evans, it nevertheless is clear that
the trial court correctly determined that the death arose out of the employment.
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Finally, as to whether the death arose in the course of employment, the issue is conclusively *976 determined by plaintiff's
interogatory answers:

976

Question 31. State the place, time, date and nature of the occurrence which caused the injuries from which
the decedent expired.

ANSWER: Yankeetown Dock; was at work ready to start his job; Harlan Miller, also an employee of
Yankeetown Dock Corporation, sneaked up on him, shot him five times and he died within minutes of the
shooting which occurred at 7:00 a.m. approximately.

Question 32. Was the decedent in the course of employment by any person at the time of death?

ANSWER: Yes — Yankeetown Dock Corporation.

Additionally, Indiana courts have recognized that the workmen's compensation remedies can apply to injuries received
before or after work. In Ward v. Tillman (1979), 179 Ind. App. 626, 386 N.E.2d 1003, a tort action between co-employees,
the parties agreed that the plaintiff was leaving from work and the defendant arriving, when the accident occurred. Finding
the facts not disputed and affording but a single inference, the court affirmed summary judgment for the defendant, finding
the workmen's compensation act applicable. Similarly, in Lona v. Sosa (1981), Ind. App., 420 N.E.2d 890, the court said:

While the course of employment embraces a reasonable interval before and after working hours if the
employee is on the premises engaged in preparatory or incidental activity reasonably related to his work,
[citation omitted] what constitutes a reasonable interval depends on the length of time involved, the
circumstances occasioning the interval, and the nature of the employee's activity.

420 N.E.2d at 894. Accidents occurring in the performance of acts which are reasonably necessary to the life and comfort of
a workman, although personal, are incidental to employment and compensible under workmen's compensation. Skinner v.
Martin (1983), Ind. App., 455 N.E.2d 1168.

In the case at bar, it is undisputed that Oscar Evans arrived at work at the usual time, paused before commencing his duties
to drink coffee with fellow employees, as was customary, at the eating area provided by Yankeetown for the employees.
Thus, in addition to plaintiff's admissions in the interogatory answers, we find that the uncontroverted facts lead to a single
inference that Oscar Evans was in the course of his employment at the time of the accident, as determined by the trial court.

We conclude that the trial court correctly determined that the death of Oscar Evans occurred by accident arising out of and
in the course of his employment, and that therefore the resulting wrongful death action was barred by IC 22-3-2-6. The trial
court is affirmed.

GIVAN, C.J., and DeBRULER, PIVARNIK and SHEPARD, JJ., concur.

[1] Evans v. Yankeetown Dock Corp., Court of Appeals, supra, (Conover, J., concurring with opinion); Kerchner v. Kingsley Furniture Co.
(1985), Ind. App., 478 N.E.2d 74 (Ratliff, P.J., concurred with opinion); Young v. Smalley's Chicken Villa, Inc. (1984), Ind. App., 458 N.E.2d
686 (Neal, J., concurring with opinion); Lovely v. Cooper Industrial Products, Inc. (1981), 429 N.E.2d 274 (Ratliff, J., dissenting with
opinion); Calhoun, supra, 269 Ind. at 511-12, 381 N.E.2d at 1244-45 (DeBruler, J., dissenting with opinion; Hunter, J., concurring in
dissent); Ellis v. Hubbell Metals, Inc., (1977), 174 Ind. App. 86, 366 N.E.2d 207 (Hoffman, J., dissenting with opinion); Inland Steel Co. v.
Almodovar (1977), 172 Ind. App. 556, 361 N.E.2d 181 (Buchanan, J., dissenting with opinion), transfer denied, 266 Ind. 638, 366 N.E.2d
169 (Pivarnik, J., dissenting to denial of transfer with opinion; Prentice, J., concurring in dissent); Rivera v. Simmons Co. (1975), 164 Ind.
App. 381, 329 N.E.2d 39 (White, J., concurring with opinion; Sullivan, J., concurring with opinion); Estey Piano Corp. v. Steffen (1975), 164
Ind. App. 239, 328 N.E.2d 240 (Buchanan, J., concurring with opinion; White, J., concurring in result); Chestnut v. Coca Cola Bottling Co.
(1969), 145 Ind. App. 504, 251 N.E.2d 575 (White, J., dissenting with opinion; Sharp, J., concurring in result).
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(134th General Assembly)
(Amended House Bill Number 447)

AN ACT

To amend sections 4123.01, 4123.56, and 4123.64 of the Revised Code regarding 
workers' compensation for employees who work from home and other changes to 
the Workers' Compensation Law.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 4123.01, 4123.56, and 4123.64 of the Revised Code be amended to 
read as follows:

Sec. 4123.01. As used in this chapter:
(A)(1) "Employee" means:
(a)  Every  person  in  the  service  of  the  state,  or  of  any  county,  municipal  corporation,  

township, or school district therein, including regular members of lawfully constituted police and fire 
departments  of  municipal  corporations  and townships,  whether  paid  or  volunteer,  and  wherever 
serving within the state or on temporary assignment outside thereof, and executive officers of boards 
of education, under any appointment or contract of hire, express or implied, oral or written, including 
any elected official of the state, or of any county, municipal corporation, or township, or members of  
boards of education.

As used in division (A)(1)(a) of this section, the term "employee" includes the following 
persons when responding to an inherently dangerous situation that calls for an immediate response on  
the part of the person, regardless of whether the person is within the limits of the jurisdiction of the  
person's regular employment or voluntary service when responding, on the condition that the person 
responds to the situation as the person otherwise would if the person were on duty in the person's  
jurisdiction:

(i) Off-duty peace officers. As used in division (A)(1)(a)(i) of this section, "peace officer" has 
the same meaning as in section 2935.01 of the Revised Code.

(ii) Off-duty firefighters, whether paid or volunteer, of a lawfully constituted fire department.
(iii)  Off-duty  first  responders,  emergency  medical  technicians-basic,  emergency  medical 

technicians-intermediate, or emergency medical technicians-paramedic, whether paid or volunteer, of 
an ambulance service organization or emergency medical service organization pursuant to Chapter 
4765. of the Revised Code.

(b) Every person in the service of any person, firm, or private corporation, including any 
public service corporation, that (i) employs one or more persons regularly in the same business or in 
or  about  the same establishment under any contract  of  hire,  express or implied,  oral  or  written, 
including aliens and minors, household workers who earn one hundred sixty dollars or more in cash  
in any calendar quarter from a single household and casual workers who earn one hundred sixty 
dollars or more in cash in any calendar quarter from a single employer, or (ii) is bound by any such 
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contract of hire or by any other written contract, to pay into the state insurance fund the premiums 
provided by this chapter.

(c) Every person who performs labor or provides services pursuant to a construction contract,  
as defined in section 4123.79 of the Revised Code, if at least ten of the following criteria apply:

(i)  The  person  is  required  to  comply  with  instructions  from  the  other  contracting  party 
regarding the manner or method of performing services;

(ii) The person is required by the other contracting party to have particular training;
(iii) The person's services are integrated into the regular functioning of the other contracting 

party;
(iv) The person is required to perform the work personally;
(v) The person is hired, supervised, or paid by the other contracting party;
(vi) A continuing relationship exists between the person and the other contracting party that  

contemplates continuing or recurring work even if the work is not full time;
(vii) The person's hours of work are established by the other contracting party;
(viii) The person is required to devote full time to the business of the other contracting party;
(ix) The person is required to perform the work on the  premises of the other contracting 

party;
(x) The person is required to follow the order of work set by the other contracting party;
(xi) The person is required to make oral or written reports of progress to the other contracting 

party;
(xii) The person is paid for services on a regular basis such as hourly, weekly, or monthly;
(xiii) The person's expenses are paid for by the other contracting party;
(xiv) The person's tools and materials are furnished by the other contracting party;
(xv) The person is provided with the facilities used to perform services;
(xvi) The person does not realize a profit or suffer a loss as a result of the services provided;
(xvii) The person is not performing services for a number of employers at the same time;
(xviii) The person does not make the same services available to the general public;
(xix) The other contracting party has a right to discharge the person;
(xx) The person has the right to end the relationship with the other contracting party without 

incurring liability pursuant to an employment contract or agreement.
Every person in the service of any independent contractor or subcontractor who has failed to  

pay into the state insurance fund the amount of premium determined and fixed by the administrator 
of  workers'  compensation  for  the  person's  employment  or  occupation  or  who  is  a  self-insuring 
employer and who has failed to pay compensation and benefits directly to the employer's injured and 
to the dependents of the employer's killed employees as required by section 4123.35 of the Revised 
Code, shall be considered as the employee of the person who has entered into a contract, whether 
written  or  verbal,  with  such  independent  contractor  unless  such  employees  or  their  legal  
representatives or beneficiaries elect, after injury or death, to regard such independent contractor as 
the employer.

(d) Every person who operates a vehicle or vessel in the performance of services for or on 
behalf of a motor carrier transporting property, unless all of the following factors apply to the person:

(i) The person owns the vehicle or vessel that is used in performing the services for or on  
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behalf of the carrier, or the person leases the vehicle or vessel under a bona fide lease agreement that 
is not a temporary replacement lease agreement. For purposes of this division, a bona fide lease  
agreement does not include an agreement between the person and the motor carrier  transporting  
property for which, or on whose behalf, the person provides services.

(ii) The person is responsible for supplying the necessary personal services to operate the  
vehicle or vessel used to provide the service.

(iii) The compensation paid to the person is based on factors related to work performed,  
including on a mileage-based rate or a percentage of any schedule of rates, and not solely on the basis  
of the hours or time expended.

(iv) The person substantially controls the means and manner of performing the services, in 
conformance with regulatory requirements and specifications of the shipper.

(v)  The  person  enters  into  a  written  contract  with  the  carrier  for  whom  the  person  is 
performing the services that describes the relationship between the person and the carrier to be that of  
an independent contractor and not that of an employee.

(vi) The person is responsible for substantially  all  of  the principal operating costs of the  
vehicle or vessel and equipment used to provide the services, including maintenance, fuel, repairs, 
supplies, vehicle or vessel insurance, and personal expenses, except that the person may be paid by 
the carrier the carrier's fuel surcharge and incidental costs, including tolls, permits, and lumper fees.

(vii) The person is responsible for any economic loss or economic gain from the arrangement 
with the carrier.

(2) "Employee" does not mean any of the following:
(a) A duly ordained, commissioned, or licensed minister or assistant or associate minister of a 

church in the exercise of ministry;
(b) Any officer of a family farm corporation;
(c) An individual incorporated as a corporation;
(d) An officer of a nonprofit corporation, as defined in section 1702.01 of the Revised Code, 

who volunteers the person's services as an officer;
(e) An individual who otherwise is an employee of an employer but who signs the waiver and 

affidavit specified in section 4123.15 of the Revised Code on the condition that the administrator has 
granted a waiver and exception to the individual's employer under section 4123.15 of the Revised 
Code;

(f)(i)  A qualifying  employee  described  in  division  (A)(14)(a)  of  section  5703.94  of  the 
Revised  Code  when  the  qualifying  employee is  performing disaster  work  in  this  state  during  a 
disaster response period pursuant to a qualifying solicitation received by the employee's employer;

(ii) A qualifying employee described in division (A)(14)(b) of section 5703.94 of the Revised 
Code  when  the  qualifying  employee  is  performing  disaster  work  in  this  state  during  a  disaster  
response period on critical infrastructure owned or used by the employee's employer;

(iii) As used in division (A)(2)(f) of this section, "critical infrastructure," "disaster response 
period," "disaster work," and "qualifying employee" have the same meanings as in section 5703.94 of 
the Revised Code.

Any  employer  may  elect  to  include  as  an  "employee"  within  this  chapter,  any  person 
excluded from the definition of "employee" pursuant to division (A)(1)(d) or (A)(2)(a), (b), (c), or (e)  
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of this section in accordance with rules adopted by the administrator, with the advice and consent of  
the  bureau  of  workers'  compensation  board  of  directors.  If  an  employer  is  a  partnership,  sole  
proprietorship, individual incorporated as a corporation, or family farm corporation, such employer 
may elect  to include as an "employee" within this chapter,  any member of such partnership, the 
owner of the sole proprietorship, the individual incorporated as a corporation, or the officers of the  
family farm corporation.  Nothing in  this  section shall  prohibit  a  partner,  sole  proprietor,  or  any 
person excluded from the definition of "employee" pursuant to division (A)(2)(a), (b), (c), or (e) of 
this section from electing to be included as an "employee" under this chapter in accordance with rules 
adopted by the administrator, with the advice and consent of the board.

In the event of an election, the employer or person electing coverage shall serve upon the  
bureau of workers' compensation written notice naming the person to be covered and include the 
person's remuneration for premium purposes in all future payroll reports. No partner, sole proprietor, 
or person excluded from the definition of "employee" pursuant to division (A)(1)(d) or (A)(2)(a), (b),  
(c), or (e) of this section, shall receive benefits or compensation under this chapter until the bureau 
receives written notice of the election permitted by this section.

For informational purposes only, the bureau shall  prescribe such language as it considers  
appropriate, on such of its forms as it considers appropriate, to advise employers of their right to elect  
to include as an "employee" within this chapter a sole proprietor, any member of a partnership, or a  
person excluded from the definition of "employee" under division (A)(1)(d) or (A)(2)(a), (b), (c), or  
(e) of this section, that they should check any health and disability insurance policy, or other form of 
health and disability plan or contract, presently covering them, or the purchase of which they may be  
considering, to determine whether such policy, plan, or contract excludes benefits for illness or injury 
that they might have elected to have covered by workers' compensation.

(B)(1) "Employer" means:
(a) The state, including state hospitals, each county, municipal corporation, township, school 

district, and hospital owned by a political subdivision or subdivisions other than the state;
(b) Every person, firm, professional employer organization, alternate employer organization, 

and private corporation, including any public service corporation, that (i) has in service one or more 
employees or shared employees regularly in the same business or in or about the same establishment 
under any contract of hire, express or implied, oral or written, or (ii) is bound by any such contract of  
hire or by any other written contract, to pay into the insurance fund the premiums provided by this  
chapter.

All such employers are subject to this chapter. Any member of a firm or association, who 
regularly performs manual labor in  or about a mine,  factory,  or other establishment,  including a 
household establishment, shall be considered an employee in determining whether such person, firm,  
or private corporation, or public service corporation, has in its service, one or more employees and 
the employer shall report the income derived from such labor to the bureau as part of the payroll of 
such employer, and such member shall thereupon be entitled to all the benefits of an employee.

(2) "Employer" does not include a franchisor with respect to the franchisor's relationship with 
a franchisee or an employee of a franchisee, unless the franchisor agrees to assume that  role in  
writing or a court of competent jurisdiction determines that the franchisor exercises a type or degree 
of control over the franchisee or the franchisee's employees that is not customarily exercised by a  
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franchisor for the purpose of protecting the franchisor's trademark, brand, or both. For purposes of 
this division, "franchisor" and "franchisee" have the same meanings as in 16 C.F.R. 436.1.

(C) "Injury" includes any injury, whether caused by external accidental means or accidental  
in  character  and  result,  received  in  the  course  of,  and  arising  out  of,  the  injured  employee's  
employment. "Injury" does not include:

(1)  Psychiatric  conditions  except  where  the  claimant's  psychiatric  conditions  have  arisen 
from an injury or occupational disease sustained by that claimant or where the claimant's psychiatric  
conditions have arisen from sexual conduct in which the claimant was forced by threat of physical  
harm to engage or participate;

(2) Injury or disability caused primarily by the natural deterioration of tissue, an organ, or 
part of the body;

(3)  Injury  or  disability  incurred  in  voluntary  participation  in  an  employer-sponsored 
recreation or fitness activity if the employee signs a waiver of the employee's right to compensation 
or benefits under this chapter prior to engaging in the recreation or fitness activity;

(4)  Injury or disability sustained by an employee who performs the employee's duties in a 
work area that is located within the employee's  home and that is separate and distinct from the  
location of the employer, unless all of the following apply:

(a) The employee's injury or disability arises out of the   employee's employment.  
(b) The employee's injury or disability was caused by a special hazard of the employee's  

employment activity.
(c) The employee's injury or disability is sustained in   the course of an activity undertaken by   

the employee for the exclusive benefit of the employer.
(5)  A condition that pre-existed an injury unless that pre-existing condition is substantially 

aggravated by the injury. Such a substantial aggravation must be documented by objective diagnostic 
findings, objective clinical findings, or objective test results. Subjective complaints may be evidence  
of  such  a  substantial  aggravation.  However,  subjective  complaints  without  objective  diagnostic 
findings,  objective  clinical  findings,  or  objective  test  results  are  insufficient  to  substantiate  a  
substantial aggravation. 

(D) "Child" includes a posthumous child and a child legally adopted prior to the injury.
(E)  "Family  farm corporation"  means  a  corporation  founded for  the  purpose  of  farming 

agricultural  land  in  which  the  majority  of  the  voting  stock  is  held  by  and  the  majority  of  the 
stockholders are persons or the spouse of persons related to each other within the fourth degree of 
kinship, according to the rules of the civil law, and at least one of the related persons is residing on or 
actively  operating  the  farm,  and  none  of  whose  stockholders  are  a  corporation.  A family  farm 
corporation does not cease to qualify under this division where, by reason of any devise, bequest, or  
the  operation  of  the  laws  of  descent  or  distribution,  the  ownership  of  shares  of  voting  stock  is 
transferred to another person, as long as that person is within the degree of kinship stipulated in this 
division.

(F) "Occupational disease" means a disease contracted in the course of employment, which 
by its causes and the characteristics of its manifestation or the condition of the employment results in 
a  hazard  which  distinguishes  the  employment  in  character  from employment  generally,  and  the 
employment creates a risk of contracting the disease in greater degree and in a different manner from 
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the public in general.
(G) "Self-insuring employer" means an employer who is  granted the privilege of paying 

compensation and benefits directly under section 4123.35 of the Revised Code, including a board of  
county commissioners for the sole purpose of constructing a sports  facility as defined in section 
307.696 of the Revised Code, provided that the electors of the county in which the sports facility is to  
be built have approved construction of a sports facility by ballot election no later than November 6, 
1997.

(H) "Private employer" means an employer as defined in division (B)(1)(b) of this section.
(I) "Professional employer organization" has the same meaning as in section 4125.01 of the  

Revised Code.
(J) "Public employer" means an employer as defined in division (B)(1)(a) of this section.
(K) "Sexual conduct" means vaginal intercourse between a male and female; anal intercourse, 

fellatio, and cunnilingus between persons regardless of gender; and, without privilege to do so, the 
insertion, however slight, of any part of the body or any instrument, apparatus, or other object into 
the vaginal or anal cavity of another. Penetration, however slight, is sufficient to complete vaginal or 
anal intercourse.

(L) "Other-states' insurer" means an insurance company that is authorized to provide workers'  
compensation insurance coverage in any of the states that permit employers to obtain insurance for 
workers' compensation claims through insurance companies.

(M) "Other-states' coverage" means both of the following:
(1) Insurance coverage secured by an eligible employer for workers' compensation claims of 

employees who are in employment relationships localized in a state other than this state or those 
employees' dependents;

(2) Insurance coverage secured by an eligible employer for workers' compensation claims 
that arise in a state other than this state where an employer elects to obtain coverage through either 
the administrator or an other-states' insurer.

(N) "Limited other-states coverage" means insurance coverage provided by the administrator 
to an eligible employer for workers' compensation claims of employees who are in an employment  
relationship localized in this state but are temporarily working in a state other than this state, or those  
employees' dependents.

(O) "Motor carrier" has the same meaning as in section 4923.01 of the Revised Code.
(P) "Alternate employer organization" has the same meaning as in section 4133.01 of the 

Revised Code.
Sec. 4123.56. (A) Except as provided in division (D) of this section, in the case of temporary 

disability,  an employee shall  receive sixty-six and two-thirds per cent of the  employee's  average 
weekly  wage  so  long  as  such  disability  is  total,  not  to  exceed  a  maximum  amount  of  weekly 
compensation which is equal to the statewide average weekly wage as defined in division (C) of 
section 4123.62 of the Revised Code, and not less than a minimum amount of compensation which is 
equal to thirty-three and one-third per cent  of the statewide average  weekly wage as  defined in 
division (C) of section 4123.62 of the Revised Code unless the employee's wage is less than thirty-
three and one-third per cent of the minimum statewide average weekly wage, in which event the 
employee shall receive compensation equal to the employee's full wages; provided that for the first 
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twelve weeks of total disability the employee shall receive seventy-two per cent of the employee's 
full weekly wage, but not to exceed a maximum amount of weekly compensation which is equal to 
the lesser of the statewide average weekly wage as defined in division (C) of section 4123.62 of the 
Revised Code or one hundred per cent of the employee's net take-home weekly wage. In the case of a  
self-insuring  employer,  payments  shall  be  for  a  duration  based  upon the  medical  reports  of  the 
attending physician.  If  the  employer disputes  the  attending physician's  report,  payments  may be 
terminated only upon application and hearing by a district hearing officer pursuant to division (C) of 
section 4123.511 of the Revised Code. Payments shall continue pending the determination of the 
matter, however payment shall not be made for the period when any employee has returned to work, 
when an employee's treating physician has made a written statement that the employee is capable of 
returning  to  the  employee's  former  position  of  employment,  when  work  within  the  physical 
capabilities of the employee is made available by the employer or another employer, or when the 
employee has reached the maximum medical improvement. Where the employee is capable of work 
activity, but the employee's employer is unable to offer the employee any employment, the employee 
shall register with the director of job and family services, who shall assist the employee in finding  
suitable employment. The termination of temporary total disability, whether by order or otherwise,  
does not preclude the commencement of temporary total disability at another point in  time if the 
employee again becomes temporarily totally disabled.

After two hundred weeks of temporary total disability benefits, the  medical section of the 
bureau  of  workers'  compensation  shall  may  schedule  the  claimant  for  an  examination  for  an 
evaluation  to  determine whether  or  not  the  temporary  disability  has  become permanent.  A self-
insuring  employer  shall  notify  the  bureau  immediately  after  payment  of  two hundred  weeks  of 
temporary total disability and. The self-insuring employer may request that the bureau schedule the 
claimant  for  such  an  examination   to  determine  whether  the  temporary  disability  has  become   
permanent.

When the employee is awarded compensation for temporary total disability for a period for  
which the employee has received benefits under Chapter 4141. of the Revised Code, the bureau shall  
pay an amount equal to the amount received from the award to the director of job and family services 
and the director shall  credit  the amount to the accounts of the employers to whose accounts the 
payment of benefits was charged or is chargeable to the extent it was charged or is chargeable.

If any compensation under this section has been paid for the same period or periods for which 
temporary  nonoccupational  accident  and  sickness  insurance  is  or  has  been  paid  pursuant  to  an 
insurance policy or program to which the employer has made the entire contribution or payment for 
providing insurance or under a nonoccupational accident and sickness program fully funded by the 
employer, except as otherwise provided in this division compensation paid under this section for the 
period or periods shall be paid only to the extent by which the payment or payments exceeds the  
amount of the nonoccupational insurance or program paid or payable. Offset of the compensation  
shall be made only upon the prior order of the bureau or industrial commission or agreement of the 
claimant. If an employer provides supplemental sick leave benefits in addition to temporary total 
disability  compensation  paid  under  this  section,  and  if  the  employer  and an  employee  agree  in  
writing to the payment of the supplemental sick leave benefits, temporary total disability benefits 
may be paid without an offset for those supplemental sick leave benefits.
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As  used  in  this  division,  "net  take-home  weekly  wage"  means  the  amount  obtained  by 
dividing an employee's total remuneration, as defined in section 4141.01 of the Revised Code, paid to  
or earned by the employee during the first four of the last five completed calendar quarters which  
immediately precede the first day of the employee's entitlement to benefits under this division, by the 
number of weeks during which the employee was paid or earned remuneration during those four 
quarters, less the amount of local, state, and federal income taxes deducted for each such week.

(B)(1) If an employee in a claim allowed under this chapter suffers a wage loss as a result of 
returning to employment other than the employee's former position of employment due to an injury 
or occupational disease, the employee shall receive compensation at sixty-six and two-thirds per cent 
of the difference between the employee's average weekly wage and the employee's present earnings 
not to exceed the statewide average weekly wage. The payments may continue for up to a maximum 
of two hundred weeks, but the payments shall be reduced by the corresponding number of weeks in 
which the employee receives payments pursuant to division (A)(2) of section 4121.67 of the Revised  
Code.

(2) If an employee in a claim allowed under this chapter suffers a wage loss as a result of  
being  unable  to  find  employment  consistent  with  the  employee's  disability  resulting  from  the  
employee's injury or occupational disease, the employee shall receive compensation at sixty-six and 
two-thirds  per  cent  of  the  difference  between  the  employee's  average  weekly  wage  and  the 
employee's present earnings, not to exceed the statewide average weekly wage. The payments may 
continue for up to a maximum of fifty-two weeks. The first twenty-six weeks of payments under  
division  (B)(2)  of  this  section  shall  be  in  addition  to  the  maximum  of  two  hundred  weeks  of 
payments allowed under division (B)(1) of this section. If an employee in a claim allowed under this 
chapter receives compensation under division (B)(2) of this section in excess of twenty-six weeks,  
the  number  of  weeks  of  compensation  allowable  under  division  (B)(1)  of  this  section  shall  be 
reduced by the corresponding number of weeks in excess of twenty-six, and up to fifty-two, that is 
allowable under division (B)(1) of this section. 

(3) The number of weeks of wage loss payable to an employee under divisions (B)(1) and (2)  
of this section shall not exceed two hundred and twenty-six weeks in the aggregate.

(C) In the event an employee of a professional sports franchise domiciled in this state is  
disabled as the result of an injury or occupational disease, the total amount of payments made under a  
contract of hire or collective bargaining agreement to the employee during a period of disability is 
deemed an advanced payment of compensation payable under sections 4123.56 to 4123.58 of the 
Revised Code. The employer shall be reimbursed the total amount of the advanced payments out of  
any award of compensation made pursuant to sections 4123.56 to 4123.58 of the Revised Code. 

(D) If an employee receives temporary total disability benefits pursuant to division (A) of this  
section and social  security  retirement benefits  pursuant  to  the  "Social Security  Act,"  the weekly 
benefit amount under division (A) of this section shall not exceed sixty-six and two-thirds per cent of 
the statewide average weekly wage as defined in division (C) of section 4123.62 of the Revised 
Code.

(E) If an employee is eligible for compensation under division (A) of this section, but the  
employee's full weekly wage has not been determined at the time payments are to commence under  
division (H) of section 4123.511 of the Revised Code, the employee shall receive thirty-three and 
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one-third per cent of the statewide average weekly wage as defined in division (C) of section 4123.62 
of the Revised Code. On determination of the employee's full weekly wage, the compensation an 
employee receives shall be adjusted pursuant to division (A) of this section.

If the amount of compensation an employee receives under this division is greater than the 
adjusted  amount  the  employee  receives  under  division  (A)  of  this  section  that  is  based  on  the  
employee's  full  weekly  wage,  the  excess  amount  shall  be  recovered  in  the  manner  provided  in 
division (K) of section 4123.511 of the Revised Code. If the amount of compensation an employee  
receives  under  this  division  is  less  than  the  adjusted  amount  the  employee  receives  under  that 
division that is based on the employee's full weekly wage, the employee shall receive the difference  
between those two amounts.

(F)  If  an  employee  is  unable  to  work  or  suffers  a  wage  loss  as  the  direct  result  of  an  
impairment  arising  from  an  injury  or  occupational  disease,  the  employee  is  entitled  to  receive 
compensation under this section, provided the employee is otherwise qualified. If an employee is not 
working or has suffered a wage loss as the direct result of reasons unrelated to the allowed injury or  
occupational disease, the employee is not eligible to receive compensation under this section. It is the 
intent of the general assembly to supersede any previous judicial decision that applied the doctrine of  
voluntary abandonment to a claim brought under this section. 

Sec. 4123.64. (A) The administrator of workers' compensation, under special circumstances, 
and  when  the  same  is  deemed  advisable  for  the  purpose  of  rendering  the  injured  or  disabled 
employee  financial  relief  or  for  the  purpose  of  furthering  histhe  injured  or  disabled  employee's 
rehabilitation,  may  commute  payments  of  compensation  or  benefits  to  one  or  more  lump-sum 
payments.

(B) The administrator shall adopt rules which set forth the policy for awarding lump sum 
payments. The rules shall:

(1)  Enumerate  the  allowable  purposes  for  payments  and the  conditions  for  making such 
awards;

(2) Enumerate the maximum reduction in compensation allowable;
(3) Enumerate the documentation necessary to award a lump-sum payment;
(4) Require that all checks include the claimant as a payee, except where the check is for the  

payment of attorney's fees in accordance with section 4123.06 of the Revised Code, in which case the  
attorney shall be named as the only payee on the check;

(5) Require a fully completed and current application including notary and seal; and
(6) Specify procedures to make a claimant aware of the reduction in amount of compensation 

which will occur.
(C) An order of the administrator issued under this section is appealable pursuant to section  

4123.511 of the Revised Code but is not appealable to court under section 4123.512 of the Revised 
Code.

SECTION 2.  That existing sections 4123.01, 4123.56, and 4123.64 of the Revised Code are 
hereby repealed.
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FECA BULLETIN NO. 22-01                                                                                                                                  October 1, 2021

Subject: Coverage for Injuries Resulting from the COVID-19 Vaccination Mandate for Federal Employees.

Background: On September 9, 2021, President Biden issued an executive order mandating COVID-19 vaccination for most Federal
employees. The order directed each agency to implement a program to require COVID-19 vaccination for all of its employees, with
exceptions only as required by law.

The Federal Employees' Compensation Act (FECA) covers injuries that occur in the performance of duty. The FECA does not
generally authorize provision of preventive measures such as vaccines and inoculations, and in general, preventive treatment is a
responsibility of the employing agency under the provisions of 5 U.S.C. 7901. However, care can be authorized by OWCP for
complications of preventive measures which are provided or sponsored by the agency, such as adverse reaction to prophylactic
immunization. See PM 3-0400.7(a).

Further, deleterious e�ects of medical services furnished by the employing establishment are generally considered to fall within the
performance of duty. These services include preventive programs relating to health. See PM 2-0804.19.

However, this executive order now makes COVID-19 vaccination a requirement of most Federal employment. As such, employees
impacted by this mandate who receive required COVID-19 vaccinations on or a�er the date of the executive order may be a�orded
coverage under the FECA for any adverse reactions to the vaccine itself, and for any injuries sustained while obtaining the
vaccination.

Purpose: To provide guidance on coverage for claims for injury on or a�er September 9, 2021, resulting from receipt of the
mandated COVID-19 vaccination for Federal employees.

Applicability: All FECA Program Sta� and Other Stakeholders.

Reference: Federal (FECA) Procedure Manual, Part 2 Claims, Chapter 2-0804 Performance of Duty, and Part 3 Medical, Chapter 3-
0400 Medical Services and Supplies; 20 CFR § 10.313; Executive Order on Requiring Coronavirus Disease 2019 Vaccination for
Federal Employees.

Actions::

1. Because COVID-19 vaccination is a specific event occurring during a single day or work shi�, any adverse reactions or injuries
should be reported on Form CA-1, Notice of Traumatic Injury and Claim for Continuation of Pay / Compensation. Where two
vaccinations are required several weeks apart, reactions to each are considered separate claims.

2. When a claim is received for injury due to receipt of the COVID-19 vaccination, the claims examiner should determine if the
vaccine was received prior to September 9, 2021. If the vaccination was received prior to this date, coverage is a�orded only if
the vaccine was administered or sponsored by the employing agency. See PM 2-0804.19.

3. The claims examiner should then confirm that the employee is covered by the September 9, 2021 executive order. The order
applies to any executive agency as defined in 5 U.S.C. 105 – agencies that fall under the executive branch of the government
(excluding the Government Accountability O�ice). The order does not apply to employees of the United States Postal Service. If
there is any question regarding applicability of the executive order, the claims examiner should query the employing agency. If
the employee is not covered by the executive order, coverage is a�orded only if the vaccine was administered or sponsored by
the employing agency. See PM 2-0804.19.
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4. If the employee is covered by the executive order and vaccination was received on or a�er September 9, 2021, coverage may
be a�orded for (1) adverse reactions to the COVID-19 vaccination and (2) injuries sustained as the direct result of an employee
receiving their mandated vaccination. Examples of such injuries include but are not limited to accidents while commuting a
reasonable distance to and from the vaccination site and slip and fall injuries occurring at the vaccination site.

5. The claims examiner should, however, ensure that the employee followed any employing agency policy with respect to
obtaining their mandatory vaccination. The executive order directs each agency to implement, to the extent consistent with
applicable law, a program to require COVID-19 vaccination for all of its Federal employees.

a. If an employing agency requires employees to receive their mandatory vaccination at specific times and/or at a specific
location(s), coverage is only a�orded if the employee follows the agency’s vaccination policy.

b. If any employing agency allows employees to obtain their mandatory vaccination at any time or location, coverage is
a�orded regardless of where or when the employee receives their vaccination, with the only limitation being for that of
reasonableness.

6. The executive order requires full vaccination, which is considered to be two shots of the Pfizer-BioNTech COVID-19 Vaccine,
also known as Comirnaty, two shots of the Moderna COVID-19 Vaccine, or one shot of the Janssen COVID-19 Vaccine. The order
does not cover or mandate booster vaccinations. Should there be any changes regarding approved vaccination brands or
mandated vaccination frequencies, the FECA program will publish additional guidance.

Disposition: This bulletin should be retained until incorporated into Chapter 2-0804, Performance of Duty, of the FECA Procedure
Manual.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All FECA Program Sta�
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FECA BULLETIN NO. 22-02                                                                                                                                  November 23, 2021

Subject: New FECA Prescription Management Policies

Purpose: To announce the implementation of new pharmacy polices and services by the O�ice of Workers' Compensation (OWCP)
Division of Federal Employees', Longshore and Harbor Workers’ Compensation (DFELHWC) Federal Employees’ Compensation Act
(FECA) program.

Background: OWCP shall provide to an employee injured while in the performance of duty, the services, appliances, and supplies
prescribed or recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the
period of disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103.

The Act and its implementing regulations at 20 C.F.R. Part 10, Subpart I (20 C.F.R. 10.800) authorizes the FECA program to set
limitations and require pre-authorization for medical services and supplies where deemed necessary.

In accordance with 5 U.S.C. 8103 and 20 C.F.R. 10.809, OWCP has contracted with a Pharmacy Benefit Manger (PBM) to serve as
FECA's PBM for claimants covered under the FECA. See FECA Bulletin 21-07, issued March 9, 2021. With that initial release, all FECA
claimants are now required to use the FECA PBM for prescribed drugs. The FECA program mailed pharmacy cards and welcome
letters introducing the new program to all FECA claimants in April 2021; new claimants receive a card once their claim is accepted.

With this Bulletin, the FECA program is expanding pharmacy benefits and services for FECA claimants and providers and
implementing new policies through its PBM with respect to:

I. Drug Formulary System 
II. Prospective Drug Utilization Review (DUR) 
III. Preference for Generic Drugs 
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IV. Initiation of Opioid Therapy 
V. Concurrent and Retrospective DUR 
VI. Retail Pharmacy 
VII. Home Delivery/Mail Order Pharmacy 
VIII. Specialty Drugs and Compounded Medications

The FECA program’s formulary is maintained by the PBM, and the PBM makes recommendations for updates; however,
OWCP maintains direct control of all decisions for medication inclusion or exclusion to its drug formulary and other related
controls. OWCP’s clinical pharmacists and physicians make the decisions, and the policies implemented by the PBM are at
the direction of OWCP.

Initial determinations of eligibility may be made by the PBM under the direct supervision and/or following specific
guidelines outlined by OWCP. An injured worker is always entitled to a formal decision from the FECA Program on any
adverse determination upon request.

PBM Claimant and Prescriber Portals:

To allow for quick and easy access to information regarding the PBM, OWCP has developed a PBM Claimant Portal and a PBM
Prescriber Portal. The PBM Claimant Portal will allow claimants and employing agency users to review pending, processed, or
denied prescriptions for a specific case. They will be able to review authorization requests submitted by prescribers on behalf of
claimants and the prior authorization decisions. Other functionalities include the ability to view and request a new prescription
card, search for the coverage status of particular drugs, view the drug formulary, search for in-network pharmacies, and view
educational materials.

FECA claimants will be able to access the PBM Claimant Portal by first logging into The Employees’ Compensation Operations and
Management Portal (ECOMP) available at https://www.ecomp.dol.gov/, then clicking on the pharmacy benefits management link.
FECA claimants must be registered with ECOMP in order to access the PBM Claimant Portal. Employing agency users will access a
claimant case in ECOMP in the same manner they do now, and will, thereby, have access to the PBM Claimant Portal.

The PBM Prescriber Portal will give OWCP FECA registered providers with prescriptive authority the ability to review a claimant’s
medication and authorization history. They can also check on a drug’s coverage, review the formulary, utilization management
edits, and submit prior authorization requests for drugs including, opioids and non-formulary medications. Prescribers will need
the claimant’s last name, date of birth, and FECA case number to access a specific claimant’s case. Prescribers can access the PBM
Prescriber Portal by going to the PBM’s home page at https://feca-pharmacy.dol.gov, and then clicking on the Prescriber Portal
login; they will be redirected to OWCP Connect to verify their credentials prior to access.

If a provider/prescriber has never enrolled with the OWCP, they should seek enrollment through the OWCP Medical Bill Contractor
at https://owcpmed.dol.gov/portal/provider/get-started.

References: 5 U.S.C. 8103, 20 C.F.R. 10.809, FECA Bulletin 21-07

Actions:

I. Drug Formulary System

A drug formulary is a continually updated list of medications and related products supported by current scientific research. The
formulary’s goal is to assist prescribers in the selection of safe, e�ective, and a�ordable medications. The drug formulary system is
designed as a list of medications FECA will cover, and includes additional prescribing and dispensing guidelines for prescribers and
pharmacies to further safe and e�ective medication use. This includes the application of prospective, concurrent, and retrospective
drug utilization review (DUR), and prior authorization for non-formulary medications.

OWCP considers the totality of treatments within a specific disease state or injury to allow for adequate access to medications for
injured workers based on recommendations from the FDA; nationally recognized treatment guidelines; drug information
compendia; and large, randomized controlled trials. The formulary links national drug codes (NDCs) with specific disease states or
injuries through International Classification of Diseases and Related Health Problems (ICD) codes. This prevents payment for
products, which have not been approved by the FDA to treat the accepted condition and for which there is insu�icient evidence in
the medical literature to conclude that a product is more e�ective than placebo for treatment of the accepted condition.

1. Accessing and Reviewing the Formulary. Prescribers should login to the PBM’s Prescriber Portal (https://feca-pharmacy.dol.gov)
to view and review the formulary and prospective DUR point-of-sale (POS) edits before prescribing medications to claimants.
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a. The formulary will be updated on a quarterly basis in January, April, July, and October unless unusual circumstances require
an immediate update. The FECA PBM processing system will update 45 days a�er each quarterly update to allow time for
notification of claimants and prescribers, unless unusual circumstances exist that require an immediate update.

b. If a change in the formulary may a�ect a claimant (e.g., the removal of a product from the formulary due to new safety
information), the PBM will notify a�ected claimants and prescribers no less than 45 days from the change, unless unique
circumstances exist (e.g., a product’s immediate removal from the marketplace or potential for serious harm).

c. The PBM will also provide notice immediately to claimants, prescribers, and participating pharmacies if claimants are
adversely a�ected by changes in the pharmaceutical market, such as a drug withdrawal, a new black box warning, or other
urgent safety warnings.

2. New Prescriptions. All claimants with a date of injury a�er December 9, 2021 are immediately subject to the formulary
requirements associated with all prescriptions. Claimants with a date of injury on or prior to December 9, 2021 are subject to the
formulary requirements for all new prescriptions. New prescriptions are defined as a prescription for a medication that has a date
of service a�er December 9, 2021 for a medication that the claimant has not taken in the past six months.

3. Legacy Prescriptions. Any prescriptions for claimants with a corresponding date of service a�er December 9, 2021 for a
medication that the claimant has taken in the past six months for their accepted work injury, are considered legacy prescriptions.
From December 9, 2021 thru December 8, 2022, claims for legacy prescriptions for the work-related injury will continue to be paid
regardless of whether the medication is or is not on the formulary.

a. Written notice will be provided to claimants and their prescribers with active legacy prescriptions that are not on the
formulary. The notice will request the prescriber to switch non-formulary products to formulary products by December 8, 2022
or submit a prior authorization request explaining why the claimant needs to continue using the non-formulary product. The
letters will be mailed to claimants and made available on the PBM’s portals for claimants and prescribers to review.

b. If a legacy prescription is not switched to a formulary alternative or the legacy claimant’s prescriber has not submitted a prior
authorization request by December 8, 2022, requests to refill the legacy prescription will be denied at the pharmacy unless
extenuating circumstances are present.

4. Prior Authorization. All prior authorization requests for non-formulary medications should be submitted through the PBM’s
Prescriber Portal, at https://feca-pharmacy.dol.gov.

a. Following review, the PBM, under the strict guidelines provided by OWCP, will make a determination on the request and notify
the applicable parties.

b. If the claimant disagrees with the determination, they may request a formal decision with appeal rights from OWCP. Formal
decisions with appeals rights will be issued by the FECA program, not by the PBM.

II. Prospective Drug Utilization Review (DUR)

Utilization management controls may be necessary to help ensure the safe and e�ective use of drugs added to the formulary.
Prospective DUR include checks for drug-drug interactions, drug-disease interactions, duplication of therapy, and other industry-
standard checks. Also, OWCP may decide on prospective DUR point-of-sale (POS) edits including, quantity limits, days’ supply
limits, step therapy, early refill requirements, brand versus generic use limitations, morphine equivalent dose (MED) limitations, if
the cost exceeds the expected dollar limit for that drug type, or other prior authorization criteria. Finally, prospective DUR POS
controls may involve varying degrees of oversite, including:

Message Only Alerts: Provide important clinical, safety, and/or coverage information to the pharmacy.

So� Edits: Stop the pharmacy from processing a prescription due to a safety alert or other reason unless or until a
pharmacist provides a DUR code at the pharmacy.

Prior Authorization Required: Stops the pharmacy from processing a prescription due to the requirement for a prior
authorization unless or until an override is entered or authorized by OWCP.

Non-Formulary Edits: Reject the prescription at the POS due to the prescription not being on the FECA formulary.

1. Accessing and Reviewing DUR POS Edits. Prescribers should log into the PBM’s Prescriber Portal (https://feca-pharmacy.dol.gov)
to view and review the formulary and prospective DUR POS edits before prescribing medications to claimants.

2. Prior Authorization. All prior authorization requests should be submitted through the PBM’s Prescriber Portal, at https://feca-
pharmacy.dol.gov.
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3. Adverse Determinations based on DUR POS Edits. Prescriptions stopped at the POS through the application of a hard edit will be
reviewed and managed through the PBM’s internal web portal. The PBM will notify the pharmacy as to why the prescription was
approved or denied. The reason for approval or denial will also appear in the PBM’s web portal for claimants and prescribers to
review. The claimant may request a formal decision with appeal rights from OWCP for any adverse determination.

III. Preference for Generic Drugs

To contain drug costs, states have adopted laws and/or regulations that either mandate the substitution or allow for permissive
substitution of multi-source branded drugs with therapeutically equivalent generic drugs. This has allowed states to reduce drug
costs while providing drugs that have the same quality and performance as their brand name counterparts . However, prescribers
and pharmacies can use dispense-as-written (DAW) codes on their prescriptions to override state substitution laws and request the
dispensing of multi-source branded drugs leading to higher overall drug costs.

20 CFR §10.809(c) provides that "With respect to prescribed medications, OWCP may require the use of generic equivalents where
they are available."

As such, the FECA program now requires claimants to utilize therapeutically equivalent drugs (as defined by FDA’s Orange Book
Database ) or interchangeable biological products (as defined by FDA’s Purple Book Database ) as alternatives to multi-source
brand drugs and biologicals. There may, however, be rare instances where the FECA PBM will pay for multi-source brand drugs,
such as when the multi-source brand name drug is less expensive than therapeutically equivalent generic drugs.

1. Brand Name Drug Rejection. To prevent unnecessary utilization of multi-source brand name drugs, the PBM will reject any multi-
source brand name drug unless the multi-source brand name drug was mandated by law/regulation or the generic drug is not
available in the marketplace. Thus, even if a prescriber or claimant requests the brand name version, the prescription will be
rejected at the point of sale.

2. Notification. As claimants transition to the formulary, letters will be provided to legacy claimants taking multi-source brand
drugs requesting they switch to therapeutically equivalent generic drugs. The letters will be mailed to claimants and made
available on the PBM’s portals for claimants and prescribers to review.

3. Prior Authorization. If the prescriber would like to request a brand name drug, they should do so in writing by completing a prior
authorization request by logging into the PBM’s Prescriber Portal at (https://feca-pharmacy.dol.gov). The prescriber should
articulate their clinical rationale, and provide supporting medical evidence including peer-reviewed, published research to justify
their reasoning as to why a therapeutically equivalent generic drug cannot be used.

a. Following review, the PBM, under the strict guidelines provided by OWCP, will make a determination on the request and notify
the applicable parties.

b. If the claimant disagrees with the determination, they may request a formal decision with appeal rights from OWCP. Formal
decisions with appeals rights will be issued by the FECA program, not from the PBM.

IV. Initiation of Opioid Therapy

On September 9, 2019, the FECA Program instituted new controls on new opioid prescriptions (FECA Bulletin No. 19-04). These
controls limited new opioid users to four sequential 7-day supply prescriptions within a 28-day period. A new opioid user is an
individual who has not filed a claim for opioids with the FECA program in the past 180 days. Prescribers were not allowed to request
prior authorization for additional opioid medication sooner than 9 days prior to the end of the 28-day period.

Enhancements made possible by the PBM add additional safety checks, reduce complexity, and increase transparency for
prescribers and claimants with opioid prescriptions.

According to the CDC :

Prescribing <7 days (ideally ≤3 days) of medication when initiating opioids could mitigate the chances of unintentional chronic
use. When initiating opioids, caution should be exercised when prescribing >1 week of opioids or when authorizing a refill or a
second opioid prescription because these actions approximately double the chances of use 1 year later.

According to CDC Guidance :

Long-term opioid use o�en begins with treatment of acute pain. When opioids are used for acute pain, clinicians should
prescribe the lowest e�ective dose of immediate-release opioids and should prescribe no greater quantity than needed for the
expected duration of pain severe enough to require opioids. Three days or less will o�en be su�icient; more than seven days will
rarely be needed.
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When opioids are started, clinicians should prescribe the lowest e�ective dosage. Clinicians should use caution when
prescribing opioids at any dosage, should carefully reassess evidence of individual benefits and risks when considering
increasing dosage to ≥50 morphine milligram equivalents (MME)/day, and should avoid increasing dosage to ≥90 MME/day or
carefully justify a decision to titrate dosage to ≥90 MME/day.

When starting opioid therapy for chronic pain, clinicians should prescribe immediate-release opioids instead of extended-
release/long-acting (ER/LA) opioids.

Clinicians should consider opioid therapy only if expected benefits for both pain and function are anticipated to outweigh risks
to the patient. If opioids are used, they should be combined with nonpharmacologic therapy and nonopioid pharmacologic
therapy, as appropriate.

Before starting opioid therapy for chronic pain, clinicians should establish treatment goals with all patients, including realistic
goals for pain and function, and should consider how opioid therapy will be discontinued if benefits do not outweigh risks.
Clinicians should continue opioid therapy only if there is clinically meaningful improvement in pain and function that outweighs
risks to patient safety.

Before starting and periodically during opioid therapy, clinicians should discuss with patients known risks and realistic benefits
of opioid therapy and patient and clinician responsibilities for managing therapy.

Clinicians should evaluate benefits and harms with patients within 1 to 4 weeks of starting opioid therapy for chronic pain or of
dose escalation. Clinicians should evaluate benefits and harms of continued therapy with patients every 3 months or more
frequently. If benefits do not outweigh harms of continued opioid therapy, clinicians should optimize other therapies and work
with patients to taper opioids to lower dosages or to taper and discontinue opioids.

Before starting and periodically during continuation of opioid therapy, clinicians should evaluate risk factors for opioid-related
harms. Clinicians should incorporate into the management plan strategies to mitigate risk, including considering o�ering
naloxone when factors that increase risk for opioid overdose, such as history of overdose, history of substance use disorder,
higher opioid dosages (≥50 MME/day), or concurrent benzodiazepine use, are present.

Clinicians should review the patient’s history of controlled substance prescriptions using state prescription drug monitoring
program (PDMP) data to determine whether the patient is receiving opioid dosages or dangerous combinations that put him or
her at high risk for overdose. Clinicians should review PDMP data when starting opioid therapy for chronic pain and periodically
during opioid therapy for chronic pain, ranging from every prescription to every 3 months.

When prescribing opioids for chronic pain, clinicians should use urine drug testing before starting opioid therapy and consider
urine drug testing at least annually to assess for prescribed medications as well as other controlled prescription drugs and illicit
drugs.

Clinicians should avoid prescribing opioid pain medication and benzodiazepines concurrently whenever possible.

Clinicians should o�er or arrange evidence-based treatment (usually medication-assisted treatment with buprenorphine or
methadone in combination with behavioral therapies) for patients with opioid use disorder.

The PBM will consider the CDC guidance above, other nationally recognized guidelines, and the unique aspects of each case when
reviewing prior authorization requests.

In conjunction with the most current CDC guidance, the FECA Program is hereby updating its policy with respect to the
authorization of opioid medication.

1. Applicability of New Policy. This policy will apply to new opioid users starting December 9, 2021. A new opioid user is an
individual who has not filed a claim for opioids with the FECA program in the past 180 days.

a. Those claimants who had prior authorization requests approved prior to December 9, 2021, will be subject to this policy once
their prior authorization periods are completed.

b. Legacy claimants who did not require prior authorization, but who are receiving opioids, will not be subject to this policy; they
will be managed through the PBM’s retrospective drug utilization review program. See section V below.

2. Initial Fill. The PBM will allow no more than one 7-day supply of an on-formulary, immediate release opioid prescription for new
opioid users with non-cancer pain, without prior authorization. The no more than one 7-day supply of opioid may not exceed more
than 90 MME per day.

3. Subsequent Fills. Subsequent fills beyond the initial 7-day supply require prior authorization. Fills are in 30-day maximum supply
increments and the PBM will not authorize more than a 60-day treatment period of opioids beyond the first 7-day prescription. If
additional opioids are needed, prescribers must continue to seek prior authorization before the end of each prior authorization
period. Each prior authorization extension must not exceed a 60-day treatment period unless unique circumstances exist. This will
allow OWCP to assist prescribers and claimants with their management plan.
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4. Multiple Opioids. The PBM will not authorize the provision of more than two opioids at the same time in accordance with current
best practice guidelines.

5. Extended-Release/Long-Acting Opioids. The PBM will not authorize extended-release/long-acting (ER/LA) opioids within 90 days
of injury, and will not authorize ER/LA opioids unless FDA-mandated requirements for prior opioid exposure are met (i.e., the
patient has developed su�icient opioid tolerance to safely use ER/LA opioids) and are on the formulary.

6. Prior Authorization. If a prescriber needs to request additional opioids, the prescriber must login to the PBM’s Prescriber Portal
(https://feca-pharmacy.dol.gov) and complete a prior authorization request to justify continued use. Prescribers should also review
the formulary, in the PBM’s Prescriber Portal prior to prescribing additional opioids.

a. During the prior authorization process, the PBM will review the prior authorization request from the treating physician,
consider accepted conditions, surgeries, review medication profiles, assess drug-drug interactions, therapeutic duplications,
assess the need for naloxone and perform other clinical pharmacy checks to assist with optimizing prescribing based on
nationally recognized guidelines before approving continued opioid use.

b. The PBM will make every attempt to review prior authorization requests within 24 hours of receipt (Monday – Friday, except
federal holidays).

c. The PBM will post prior authorization decision letters directly on the PBM’s portals for prescribers and claimants; claimants
and prescribers can also call the PBM to discuss treatment plans (1-833-FECA-PBM). Decision letters will inform prescribers and
claimants when authorization will end, if it was approved, and why authorization was denied, if it was denied.

d. If the claimant disagrees with the determination, they may request a formal decision with appeal rights from OWCP. Formal
decisions with appeals rights will be issued by the FECA program, not from the PBM.

7. Lapse in Treatment. If more than six months have passed since the last opioid medication was filled, the process begins anew
with an initial 7-day supply of an on-formulary immediate release opioid prescription at a maximum of 90 MME per day.

V. Concurrent and Retrospective DUR

Concurrent DUR (ongoing monitoring of drug therapy during the course of treatment) and retrospective DUR (review of drug
therapy a�er the claimant has received a medication) will also be a significant component of the PBM program to help ensure the
safe and e�ective use of medications, including opioids. OWCP may, through the PBM’s clinical sta�, use a combination of nurses,
pharmacists and physicians to perform outreach to claimants and prescribers, complete drug use evaluations, or use other
concurrent and retrospective DUR techniques to optimize drug therapy for claimants.

90 MME Review Program: For opioids, OWCP is implementing a 90 MME review program, which involves supporting claimants if
they meet or exceed 90 MME per day. This is an opioid dose where the CDC recommends providers should avoid or carefully justify
a decision.

Claimants in the 90 MME review program have claimant specific opioid dose locks at the POS to prevent further dose acceleration
without medical justification.

a. If a claimant exceeds their opioid dose lock at the pharmacy, the PBM receives notice to review the prescription and review
the case. They assess the clinical situation and perform concurrent DUR in collaboration with the treating physician to assess if
claimants may need their opioid dose.

b. The PBM may authorize a short course of opioids above the MME lock, if medically necessary.

c. The PBM also performs retrospective DUR using drug use evaluations (DUE), qualitative evaluations of drug use and
prescribing to determine the appropriate drug therapy. The PBM completes DUE by assessing medical records and a claimant’s
prescription history, and identifies areas for prescription improvement. Once complete, The PBM may recommend non-opioid
therapies, dose adjustments, naloxone, proper opioid weaning, and other guideline-driven recommendations to the treating
provider.

2. Clinical Letters: As part of the PBM’s retrospective DUR program, claimants and prescribers may also receive letters from the
PBM, which identify potential therapeutic concerns associated with prescribed drugs (also known as clinical letters). OWCP may
identify specific population cohorts or even individual claimants who merit receipt of a clinical letter. The clinical letters will
encourage safe prescribing practices by identifying high-risk issues, including, excessive doses, drug-drug interactions (e.g.,
between opioids, benzodiazepines, and muscle relaxants), and duplications of therapy. The letters will be mailed to claimants and
made available on the PBM’s portals for claimants and prescribers to review.

VI. Retail Pharmacy
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Pursuant to FECA Bulletin No. 21-07, FECA claimants must use the PBM for prescribed drugs that are dispensed through its large
network of retail pharmacies, which are licensed by their respective state board of pharmacy and utilize pharmacists to dispense
prescriptions. This network spans the Continental United States and its permanently inhabited territories. Through this network,
the PBM can communicate easily with their retail pharmacy partners to assist claimants. The PBM network requires electronic
prescriptions to adjudicate and process in real time.

1. Access. Pharmacies wishing to gain access to the PBM network should visit https://feca-pharmacy.dol.gov to obtain contact
information.

2. Supply Limits. Claimants may be able to receive up to a 90-day supply of medication through a retail pharmacy, depending on
the type of medication they receive and any formulary requirements. Non-maintenance medications will be limited to a 30-day
supply.

3. Refills. The PBM will authorize unexpired prescriptions to be refilled at retail pharmacies once 85% of the current fill has been
used.

VII. Home Delivery/Mail Order Pharmacy

The PBM o�ers claimants home delivery, commonly known as a mail order pharmacy program. The PBM’s mail order program
provides added convenience to claimants for those prescriptions that they commonly receive. The PBM’s mail order pharmacies
are licensed by their respective state board of pharmacy and utilize pharmacists to dispense prescriptions.

1. Access. The PBM has begun mailing home delivery welcome kits to claimants. The welcome kits provide instructions on how to
sign up for home delivery. Claimants can also request home delivery through the PBM’s claimant portal by first logging into ECOMP
(https://www.ecomp.dol.gov/) and then clicking on the pharmacy benefits management link. Claimants can also contact the PBM
at (833)-FECA-PBM to request home delivery.

2. Supply Limits. Through the PBM’s mail order pharmacy program, claimants may be able to receive up to a 90-day supply of
medication, depending on the type of medication they receive and any formulary requirements. Non-maintenance medications
will be limited to a 30-day supply.

3. Refills. The mail order program allows refills of medications once 65% of the current fill has been used. Claimants should request
refill of their home delivery medications at least 10 days before they are scheduled to take the last dose of medication in their
current fill so that the PBM can process their request before they run out of medication.

VIII. Specialty Drugs and Compounded Medications

Specialty drugs are an evolving category of drugs that may treat rare diseases; require significant patient support; have unique
administration requirements; require additional clinical and safety oversight; require compliance with risk evaluation and
mitigation strategies (REMS) specified by the FDA; and/or require special handling, storage, or shipping. OWCP has created a
specialty drug list and will be providing comprehensive clinical management services to those claimants taking these drugs. This
may involve coordinating delivery, providing education to claimants, requesting laboratory values to ensure safe use, and working
with prescribers to optimize dosages, assess drug interactions, and provide guideline-based recommendations.

Medical compounding is the process of combining or altering two or more drugs or their ingredients to create a hybrid that is
tailored to the specific need of a patient. Compounding is normally done by licensed physicians or licensed pharmacists with the
oversight of the states' boards of pharmacy. Pursuant to FECA Bulletin 17-01, prior authorization for compounded medications
(including compounded medications that contain an opioid) is still required. However, initial processing will now be handled by the
PBM.

1. Accessing and Reviewing Specialty Drugs. Prescribers can view the specialty drug list by logging into the Prescriber Portal at
https://feca-pharmacy.dol.gov. The specialty drug list will be updated regularly as new products are approved. The specialty drug
list is only a reference tool; inclusion on the specialty drug list is not synonymous with inclusion on the formulary. In general, the
formulary favors biosimilar biologic products over the biological reference product.

2. Prior Authorization. Specialty drugs on the formulary may require prior authorization. All compounded medications require prior
authorization. Prior authorization requests should be submitted through the PBM’s Prescriber Portal, at https://feca-
pharmacy.dol.gov.

a. Following review, the PBM, under the strict guidelines provided by OWCP, will make a determination on the request and notify
the applicable parties.

b. If the claimant disagrees with the determination, they may request a formal decision with appeal rights from OWCP. Formal
decisions with appeals rights will be issued by the FECA program, not from the PBM.
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Disposition: This Bulletin is to be retained until otherwise revised or incorporated into Part 3 of the FECA Procedure Manual.

This Bulletin represents the FECA Program’s most current policies with respect to prescription management and supersedes any
conflicting guidance previously issued.

----------------
 A claim for a legacy prescription may not be paid, however, if a determination is made by OWCP that the medication is being

prescribed to treat a condition other than the accepted condition, there is a severe new drug interaction, new safety alert, or if
there is risk for fraud, waste, or abuse.

 https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2776929

 U.S. Food and Drug Administration. Orange Book: Approved drug products with therapeutic equivalence evaluations. Available at:
https://www.accessdata.fda.gov/scripts/cder/ob/index.cfm.

 U.S. Food and Drug Administration. Purple Book: Database of Licensed Biological Products. Available at:
https://purplebooksearch.fda.gov/.

 Shah A, Hayes CJ, Martin BC. Characteristics of Initial Prescription Episodes and Likelihood of Long-Term Opioid Use — United
States, 2006–2015. MMWR Morb Mortal Wkly Rep 2017;66:265–269. DOI: http://dx.doi.org/10.15585/mmwr.mm6610a1

 Dowell D, Haegerich TM, Chou R. CDC Guideline for Prescribing Opioids for Chronic Pain — United States, 2016. MMWR Recomm
Rep 2016;65(No. RR-1):1–49. DOI: http://dx.doi.org/10.15585/mmwr.rr6501e1
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FECA BULLETIN NO. 22-03                                                                                                                                  January 12, 2022

Subject: Processing Claims for Anomalous Health Incidents (AHI) under the Federal Employees Compensation Act (FECA)

Background: The FECA covers injury in the performance of duty; injury includes a disease proximately caused by federal
employment. The U.S. Department of Labor's (DOL) O�ice of Workers' Compensation Programs (OWCP) Division of Federal
Employees', Longshore and Harbor Workers’ Compensation (DFELHWC) provides to an employee injured while in the performance
of duty, the services, appliances, and supplies prescribed or recommended by a qualified physician, which OWCP considers "likely
to cure, give relief, reduce the degree or the period of disability, or aid in lessening the amount of the monthly compensation." See
5 U.S.C. 8103. The FECA pays compensation for disability or death of an employee resulting from injury in the performance of duty.

In recent years, and predominantly overseas, some Federal employees have reported a series of sudden sensory events such as
sounds, pressure, or heat concurrently or immediately preceding the sudden onset of symptoms such as headaches, pain, nausea,
or disequilibrium (unsteadiness or vertigo). Symptoms were first reported by personnel stationed in Cuba and have since been
collectively referred to as Havana Syndrome.

Purpose: To provide targeted guidance on the handling of claims resulting from AHIs.

Action:

1. Claim Intake

a. Claimants who sustain an injury as the result of an AHI should file Form CA-1, Notice of Traumatic Injury and Claim for
Continuation of Pay / Compensation, as current understanding of AHIs are that they are specific events that occur over a single
day or work shi�.
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b. A new special indicator of AHI will be created within the Employees Compensation and Management Portal (ECOMP) for
agency reviewers to select when submitting a claim resulting from these incidents.

c. Claims created with this special indicator will be processed by the Special Claims Unit to ensure consistency in adjudication.
See FECA PM 1-0200.

2. Factual Review

a. The claims examiner should review the factual evidence and determine if the agency has concurred with the allegation that
the claimant was exposed to an AHI.

b. If the agency concurs that an AHI occurred within the performance of duty, the claims examiner should accept the incident as
factual and proceed with a review of the medical evidence of record.

c. If the agency does not concur or does not respond regarding whether an AHI occurred within the performance of duty, the
claims examiner should further develop the claim, requesting a detailed statement from the agency as to whether it agrees with
the claimant’s allegation(s).

d. If an employing agency fails to respond to the request for a statement, the CE may accept the claimant's statements as factual.
See 20 CFR §10.117(b). The claims examiner may also reach out to National O�ice through their supervisor for escalation if
unable to secure an adequate response from the employing agency.

e. In cases where the agency response is ambiguous, the case may be considered for conferencing. See FECA PM 2-0500.

3. Medical Review

a. The claims examiner should also review the medical evidence submitted to determine if any medical conditions have been
diagnosed in connection with the AHI incident. Because of uncertainty in the medical community with respect to these
incidents, claims examiners may see medical reports addressing symptoms such as headaches, pain, nausea, etc. rather than a
concrete diagnosis. While symptoms are not compensable under the FECA, it is appropriate to accept such claims for a
diagnosed traumatic brain injury, ICD-10 S06.301A. Additional conditions may be appropriate depending on the medical
evidence submitted. The claims examiner may consider a referral to a District Medical Advisor (DMA) if needed for clarification of
the diagnosed condition(s).

b. Once the factual component of the claim has been established and the employee has been diagnosed a traumatic brain injury,
a fully rationalized medical opinion as to causal relationship is not needed. The physician's diagnosis and an a�irmative
statement are su�icient to accept the claim. However, additional diagnosed conditions beyond traumatic brain injuries (i.e.
gastrointestinal conditions, cancer, etc.) require a well-rationalized opinion from a physician addressing causal relationship. The
claims examiner may consider a referral to DMA if needed to determine if the AHI was competent to cause additional diagnoses
indicated.

c. All medical evidence must be submitted from a qualifying physician. If medical evidence is submitted from an individual such
as a nurse practitioner or physician’s assistant, a report from a physician should be requested. However, as some claimants are
located in remote areas overseas and may have limited access to a qualifying physician, a claims examiner may refer the report
of a nurse or physician’s assistant to a DMA for review and concurrence with the original provider’s assessment. If the employing
agency has a qualifying physician available stateside, they may also review and provide concurrence with the initial provider’s
report.

4. Adjudication/Disposition:

a. If the claim meets the five basic requirements for adjudication, given the caveats noted in items 1 and 2 above, the claim
should be accepted. A claim that is compensable for some conditions should not be delayed for the final adjudication of all
conditions, rather, the claims examiner should issue an acceptance letter on the claimed conditions that can be accepted and
further develop the remaining claimed conditions.

b. If the claim does not meet the five basic requirements for adjudication, given the caveats noted in items 1 and 2 above, the
claims examiner should proceed with a denial.

5. Claims for Compensation: Nothing in this bulletin alters the claimant's burden of proof for establishing disability, the need for
ongoing medical treatment and any claim for a consequential condition. See PM 2-0901.5(a)(2).

6. Schedule Awards: Like any other FECA claim, claims resulting from AHIs may result in permanent impairment to certain parts of
the body which will entitle the claimant to an award of compensation payable for a set number of weeks. The claims examiner
should monitor medical reports for the possibility of eventual impairment to a schedule member and the date by which maximum
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medical improvement (MMI) is expected. Schedule awards are only payable to body parts covered by the FECA or subsequently
added by regulation. See 5 U.S.C. 8107 and 20 C.F.R. §10.404. Examples of schedule members that may be impaired by an AHI
include ears (hearing) and eyes (vision).

7. Dual Benefits: On October 8, 2021, President Biden signed the Havana Act into law. This legislation authorizes the Central
Intelligence Agency, the Department of State, and other agencies to provide payments to agency personnel who incur brain injuries
from hostilities while on assignment. Specifically, the bill allows agency personnel and their families to receive payments for brain
injuries that are incurred (1) during a period of assignment to a foreign or domestic duty station; (2) in connection with war,
insurgency, hostile acts, terrorist activity, or other agency-designated incidents; and (3) not as the result of willful misconduct.
OWCP does not consider receipt of compensation under the Havana Act to be a prohibited dual benefit and no o�set of FECA
benefits is required.

Disposition: This Bulletin is to be retained until incorporated unto the DFELHWC Procedure Manual.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All DFELHWC Sta�
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FECA BULLETIN NO. 22-04                                                                                                                                         January 24, 2022

Subject: Compensation Pay: Compensation Rate Changes for 2022

Background: On December 22, 2021, the President signed an Executive Order increasing General Schedule basic pay rates for 2022.

Reference: 2022 General Schedule (Base).

Purpose: To inform the appropriate personnel of the minimum/maximum rates of compensation under the Federal Employees’
Compensation Act for a�ected cases on the periodic disability and death payrolls.

The maximum compensation rate payable is based on the scheduled salary of a GS-15, Step 10 of $146,757 per annum. The basis
for the minimum compensation rate of $22,682 is the salary of a GS-2, Step 1. The actual rates are outlined below.

E�ective January 2, 2022

Type Minimum Maximum

Weekly $327.14 $2,116.69

Daily (5-day week) $65.43 $423.34

 

E�ective January 2, 2022

Type Minimum Maximum

28-Day Cycle $1,308.58 $8,466.75
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E�ective January 2, 2022

Type Minimum Maximum

Monthly $1,890.17 $9,172.31

 
Action: The integrated Federal Employees’ Compensation System (iFECS) will be updated with the rate changes for the periodic
disability and death payrolls.

Applicability: Appropriate National and District O�ice personnel.

Disposition: This bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until the indicated
expiration date.

 

Antonio Rios 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All FECA Sta�
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FECA BULLETIN NO. 22-05                                                                                                                                         January 24, 2022

Subject: Compensation Pay - Consumer Price Index (CPI) Cost-of-Living Adjustments

Purpose: To furnish information on the CPI adjustment process for March 1, 2022.

The cost-of-living adjustments granted to a compensation recipient under the FECA are based on the “Consumer Price Index for
Urban Wage Earners and Clerical Workers” (CPI-W) figures published by the Bureau of Labor Statistics (BLS). The annual cost of
living increase is calculated by comparing the base month from the prior year to the base month of the current year, with the
percentage of increase adjusted to the nearest one-tenth of 1 percent. 5 U.S.C. §8146(a) establishes the base month for the FECA
CPI as December.

December 2020 had a CPI-W level of 254.081 and the December 2021 level was reported by BLS as 273.925. This means that the new
CPI increase, adjusted to the nearest one-tenth of 1 percent, is 7.8 percent. The increase is e�ective March 1, 2022, and is applicable
where disability or death occurred before March 1, 2021. In addition, the new base month for calculating the future CPI is December
2021.

The maximum compensation rates , which must not be exceeded, are as follows:

$9,172.31 per month 
$8,466.75 each four weeks 
$2,116.69 per week 
$423.34 per day (for a 5 day week)

Applicability: Appropriate FECA Program personnel.

Reference: FECA Consumer Price Index (CPI) Amendment, dated January 6, 1981; Bureau of Labor Statistics Consumer Price Index
Publication for December 2021 (USDL-22-0028).

1
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Action: National O�ice Production will update the iFECS CPI tables and recalculate all payment records when the iFECS system is
not in use by O�ice personnel. The March 25, 2022 check will be the first check paid at the 2022 rate.

Please note that if there are any cases with fixed gross overrides, those cases must be reviewed to determine if CPI adjustment is
necessary. If so, a manual calculation will be required. If the gross override payment is, in fact, eligible for annual CPI increases, the
payment plate should be adjusted in the iFECS system to pay as a “Gross Override with CPI.”

1. CPI Minimum and Maximum Adjustments Listings. Form CA-841, Cost-of-Living Adjustments; Form CA-842, Minimum
Compensation Rates; and Form CA-843, Maximum Compensation Rates, should be updated to indicate the increase for 2022.
Attached to this directive is a complete list of all the CPI increases and e�ective dates since October 1, 1966 through March 1,
2023, for reference. 
 

2. Verification of Compensation. If claimants write or call for verification of the amount of compensation paid (possibly for
mortgage verification; insurance verification; loan application; etc.), please continue to provide this data in letter form from
the district o�ice. Many times a Benefit Statement may not reach the addressee and regeneration of the form is not possible.
A letter indicating the amount of compensation paid every four weeks will be an adequate substitute for this purpose.

Disposition: This Bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until further notice or the
indicated expiration date.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Attachment: Cost of Living Adjustments

Distribution: All FECA Program Sta�

 Per 2022 General Schedule (Base) 2022 General Schedule (Base).

ATTACHMENT TO FECA BULLETIN NO. 22-05

COST-OF-LIVING ADJUSTMENTS 
Under 5 USC §8146(a)

EFFECTIVE DATE RATE EFFECTIVE DATE RATE

10/01/66 12.5% 03/01/90 4.50%

01/01/68 3.7% 03/01/91 6.1%

12/01/68 4.0% 03/01/92 2.8%

09/01/69 4.4% 03/01/93 2.5%

03/01/94 2.5%

06/01/70 4.4% 03/01/95 2.7%

03/01/71 4.0% 03/01/96 2.5%

05/01/72 3.9% 03/01/97 3.3%
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EFFECTIVE DATE RATE EFFECTIVE DATE RATE

06/01/73 4.8% 03/01/98 1.5%

01/01/74 5.2% 03/01/99 1.6%

07/01/74 5.3%

11/01/74 6.3% 03/01/00 2.8%

06/01/75 4.1% 03/01/01 3.3%

01/01/76 4.4% 03/01/02 1.3%

11/01/76 4.0% 03/01/03 2.4%

07/01/77 4.9% 03/01/04 1.6%

05/01/78 5.3% 03/01/05 3.4%

11/01/78 4.9% 03/01/06 3.5%

05/01/79 5.5% 03/01/07 2.4%

10/01/79 5.6% 03/01/08 4.3%

03/01/09 0.0%

04/01/80 7.2%

09/01/80 4.0% 03/01/10 3.4%

03/01/81 3.6% 03/01/11 1.7%

03/01/82 8.7% 03/01/12 3.2%

03/01/83 3.9% 03/01/13 1.7%

03/01/84 3.3% 03/01/14 1.5%

03/01/85 3.5% 03/01/15 0.3%

03/01/86 N/A 03/01/16 0.4%
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EFFECTIVE DATE RATE EFFECTIVE DATE RATE

03/01/87 0.7% 03/01/17 2.0%

03/01/88 4.5% 03/01/18 2.2%

03/01/89 4.4% 03/01/19 1.8%

03/01/20 2.3%

03/01/21 1.4%

03/01/22 7.8%

Prior to September 7, 1974, the new compensation a�er adding the CPI is rounded to the nearest $1.00 on a monthly basis or the
nearest multiple of $.23 on a weekly basis ($.23, $.46, $.69, or $.92). A�er September 7, 1974, the new compensation a�er adding
the CPI is rounded to the nearest $1.00 on a monthly basis or the nearest $.25 on a weekly basis ($.25, $.50, $.75, or $1.00).

New compensation rates

Prior to 09/07/74 E�. 11/1/74

.08-.34 = .23 .13-.37 = .25

.35-.57 = .46 .38-.62 = .50

.58-.80 = .69 .63-.87 = .75

.81-.07 = .92 .88-.12 = 1.00

Back to Top of FECA Bulletin No. 22-05

 

FECA BULLETIN NO. 22-06                                                                                                                                  February 16, 2022

Subject: Updates to COVID-19 Claims Processing Guidelines Relating to Reinfections and Home Tests

Background: The Federal Employees' Compensation Act (FECA) covers injury in the performance of duty; injury includes a disease
proximately caused by federal employment. The U.S. Department of Labor's (DOL) O�ice of Workers' Compensation Programs
(OWCP) Division of Federal Employees', Longshore and Harbor Workers' Compensation (DFELHWC) administers the FECA. The FECA
provides to an employee injured while in the performance of duty, the services, appliances, and supplies prescribed or
recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the period of
disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103. The FECA pays compensation for the
disability or death of an employee resulting from injury in the performance of duty.

On March 11, 2021, the American Rescue Plan Act of 2021 (ARPA) was signed into law. This new legislation streamlined the process
for federal workers diagnosed with COVID-19 to establish coverage under the FECA. On April 28, 2021, the FECA Program issued
FECA Bulletin 21-09, which provided detailed processing procedures for claims for COVID-19 filed under the ARPA. Pursuant to
Bulletin 21-09, a claim for COVID-19 would not be considered a new injury unless the date of injury was more than 1 year from the
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date of injury of any prior accepted COVID-19 claim for the same employee. Rather it would be combined with the existing claim
and developed as necessary as a consequential or recurrence claim. This guideline was established to prevent a new injury claim
being created based on a previously confirmed virus or test result used to establish the initial injury.

Bulletin 21-09 also provided that COVID-19 cases not expected to involve large medical expenses or extended disability may be
administratively closed without formal adjudication by claims sta�.

On August 28, 2021, the FECA Program issued FECA Bulletin 21-10, which further amended the processing procedures for claims for
COVID-19 to the extent that in order to establish a diagnosis of COVID-19, an employee (or survivor) should submit medical
evidence as noted below:

a. A positive Polymerase Chain Reaction (PCR) or Antigen COVID-19 test result; or

b. A positive Antibody test result, together with contemporaneous medical evidence that the claimant had documented
symptoms of and/or was treated for COVID-19 by a physician (a notice to quarantine is not su�icient if there was no evidence of
illness); or

c. If no positive laboratory test is available, a COVID-19 diagnosis from a physician together with rationalized medical opinion
supporting the diagnosis and an explanation as to why a positive test result is not available.

In certain rare instances, a physician may provide a rationalized opinion with supporting factual and medical background as to
why the employee has a diagnosis of COVID-19 notwithstanding a negative or series of negative COVID-19 test results.

Reinfection occurs when a person was infected with COVID-19, recovers and then becomes infected with COVID-19 again. Since the
onset of the COVID-19 pandemic, research and studies have been conducted by the Centers for Disease Control and Prevention
(CDC) and through the U. S. National Science Foundation. Current research supports COVID-19 reinfection (or the onset of a new
COVID-19 virus) can occur as early as 90 days following the initial infection.

Self-administered COVID-19 tests, also called “home tests”, “at-home tests”, or “over-the-counter (OTC)” tests have become
available and more prevalent over the course of the COVID-19 pandemic. Self-testing o�ers fast results and may be more
convenient than laboratory-based tests and point-of-care tests. Self-tests can be purchased online or in pharmacies and retail
stores. They are also available for free through some local health departments or Federally Qualified Health Centers (FQHC). Self-
tests are available to detect current infection, but not to detect antibodies to the virus that causes COVID-19.

The research conclusions concerning COVID-19 reinfection as documented by the CDC and through the U. S. National Science
Foundation; and the increase in accessibility to self-administered COVID-19 testing, have prompted the need for further guidance
concerning the processing, and evidence required for adjudication, of COVID-19 claims under the FECA.

This Bulletin also provides clarity with respect to COVID-19 claims placed in an administrative closure status and the impact on
Continuation of Pay (COP).

Purpose: To provide updated guidance regarding the processing of FECA claims with respect to handling reinfection claims, claims
involving self-administered COVID-19 testing and administratively closed claims.

Applicability: All DFELHWC FECA Program Sta�

Action:

Reinfection:

1. E�ective the date of this Bulletin, a claim for COVID-19 will be considered a new injury when the employee tests positive for
COVID-19 90 days or more from the date of the employee’s previous positive COVID-19 test. The 90 days is from the date the initial
COVID-19 test is performed to the date the current COVID-19 test is performed. A claim based on a positive COVID-19 test which is
performed fewer than 90 days a�er the initial positive COVID-19 test was performed will be combined with the existing claim and
developed as necessary as a consequential or recurrence claim.

Self-Administered COVID-19 Testing:

2. Self-administered COVID-19 testing as defined above is insu�icient to establish a diagnosis of COVID-19 under the FECA. This is
because there is no way for FECA claims sta� to a�irmatively establish (1) the date and time the sample was collected and (2) that
the sample collected is that of the injured Federal employee making the claim.

3. The only exception to this policy is where the administration of the self-test is monitored by a medical professional and the
results are verified through documentation submitted by such professional.
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4. There is no change to the established policy whereby if no positive laboratory test is available, a COVID-19 diagnosis from a
physician together with rationalized medical opinion supporting the diagnosis and an explanation as to why a positive test result is
not available may be submitted to establish a claim.

Administratively Closed Cases:

5. COVID-19 claims that close upon receipt are assigned case status code “C1” or “C4” pursuant to FECA Procedure Manual 01-0400.
While case status code “C4” is indicative of lost time, COP is only payable if the requisite statutory and regulatory requirements are
met . If COP is claimed but not allowable, a formal decision denying COP may be issued even where the case remains in an
administrative closure status.

Regardless of whether a COVID-19 claim administratively closes on receipt, the employing agency must continue the regular
pay of employees who are eligible for COP, assuming the above referenced statutory and regulatory requirements are
otherwise met.

Disposition: This Bulletin amends FECA Bulletins 21-09 and 21-10 and is to be retained until incorporated into the FECA Procedure
Manual.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All DFELHWC FECA Program Sta�

------------- 
See 5 USC §8118, 20 CFR §205; 20 CFR §220
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FECA BULLETIN NO. 22-07                                                                                                                                  Issue Date: April 19, 2022

Subject: Special Case Handling in Certain Firefighter FECA Claims Processing and Adjudication

Background: The Federal Employees' Compensation Act (FECA) covers injury in the performance of duty; injury includes a disease
proximately caused by federal employment. The U.S. Department of Labor's (DOL) O�ice of Workers' Compensation Programs
(OWCP) Division of Federal Employees', Longshore and Harbor Workers’ Compensation (DFELHWC) administers FECA. FECA
provides to an employee injured while in the performance of duty the services, appliances, and supplies prescribed or
recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the period of
disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103. The FECA pays compensation for
disability or death of an employee resulting from injury in the performance of duty.

Chapter 2-0805-6 of the FECA Procedure Manual provides for special case handling for those employees who are engaged in
employment that places them at a high risk for exposure to infectious diseases. Conditions such as HIV infection and hepatitis B
more commonly represent a work hazard in health care facilities, correctional institutions, and drug treatment centers, among
others, than in Federal workplaces as a whole. More recently, the FECA program recognized high-risk employment for those
employees who routinely came in contact with the public and were exposed to COVID-19. See FECA Bulletin 20-05. The same
principle that applies for high-risk employment regarding exposure to infectious diseases, also applies to those positions that
routinely expose employees to substances that increase the risk of occupational diseases such as cancers, heart disease and lung
disease. While all federal employees who contract an occupational disease related to their federal employment are entitled to FECA
coverage, special case handling considerations should apply to those employees engaged in high-risk employment.

As the result of the specific exposures that routinely occur in the course of their employment, Federal firefighters are at increased
risk of certain types of cancers, heart disease and lung disease . Accordingly, firefighters may be considered to be in high-risk
employment triggering the application of Chapter 2-0805-6 of the FECA Procedure Manual when filing claims for these specific
medical conditions. In such cases, there is an implicit recognition of a higher likelihood of illness related to such federal
employment.

OWCP will continue to monitor medical developments in this area and update its list of specific medical conditions as appropriate.

i

i

i
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Purpose: To provide targeted instructions to claims sta� on the handling of certain occupational disease claims filed by Federal
firefighters.

Action: Firefighter FECA claims will be fully developed to establish the five basic elements set forth in 20 CFR 10.115, within the
special handling procedures further addressed in items 1-5 below.

The claim was filed within the time limits set by the FECA;

The injured individual was an employee within the meaning of the FECA;

The employee provided factual evidence confirming that the exposure occurred and provided the medical evidence to
support the diagnosis;

The employee was in the performance of duty when the exposure occurred; and

The diagnosis was found by a physician to be aggravated, accelerated, precipitated, or directly caused by work-related
activities/exposure.

1. Claim Intake

a. A new special indicator of FIR (Firefighter) has been created within the Employees Compensation and Management Portal
(ECOMP) for Federal Firefighters who file claims under the FECA.

b. Claims created with this special indicator will be processed by the Special Claims Unit to ensure consistency in adjudication.
See FECA PM 1-0200. A�er adjudication, these cases will be reassigned to a non-specialized claims examiner.

2. Medical Review

a. The claims examiner should review the evidence submitted to determine if any of the following conditions  are diagnosed by
a valid physician:

1. Esophageal Cancer 
2. Colorectal Cancer 
3. Prostate Cancer 
4. Testicular Cancer 
5. Multiple Myeloma 
6. Non-Hodgkin’s Lymphoma 
7. Leukemia 
8. Kidney Cancer 
9. Bladder Cancer 
10. Brain Cancer 
11. Lung Cancer 
12. Mesothelioma 
13. Buccal Cavity / Pharynx Cancer 
14. Larynx Cancer 
15. Melanoma 
16. Thyroid Cancer 
17. Hypertension 
18. Coronary Artery Disease 
19. A sudden cardiac event or stroke while, or not later than 24 hours a�er, engaging in engaged in the prevention, control,
and extinguishment of fires or response to emergency situations where life, property, or the environment is at risk, including
the prevention, control, suppression, or management of fires 
20. Asthma 
21. Chronic Obstructive Pulmonary Disease (COPD) 
22. Pulmonary Fibrosis

b. If no medical documentation with a diagnosis from a valid physician is present, it should be requested by the claims examiner.
The date of initial diagnosis of each qualifying condition should also be requested.

c. If, a�er appropriate development, no medical evidence is submitted from a valid physician establishing the diagnosis of any
medical condition, the claim should be denied on that basis.

d. If, a�er appropriate development, medical evidence from a valid physician establishes a diagnosis not listed in subpart (a)
above, the claims examiner should proceed with adjudication in accordance with established FECA case processing procedures.
The claim will not be considered high-risk for purposes of this Bulletin.

ii
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e. If, a�er any necessary development, a diagnosis in subpart (a) from a valid physician is present, the claims examiner should
proceed with the analysis addressed in item (4) below.

3. Factual Review

a. Concurrently with the medical review, the claims examiner should review the factual evidence and determine the nature and
extent of the claimant’s employment history as it relates to performing fire protection activities. Employees engaged in fire
protection activities means a firefighter, paramedic, emergency medical technician, rescue worker, ambulance personnel, or
hazardous material worker, who (1) is trained in fire suppression (2) has the legal authority and responsibility to engage in fire
suppression; (3) is engaged in the prevention, control, and extinguishment of fires or response to emergency situations where
life, property, or the environment is at risk; and (4) performs such activities as a primary responsibility of their job.

b. The claims examiner should also ascertain the number of years of Federal employment in which the employee was actively
engaged in fire protection activities.

c. If the factual evidence necessary for subparts (a) and (b) is not present with the submission of the claim, development should
be undertaken and addressed to both the employee and the employing agency. A position description should also be requested.

4. Adjudication/Disposition:

a. The claims examiner should review and document the following information based on the evidence submitted with the claim
and following any appropriate development:

1. Years of Federal employment engaged in fire protection activities. 
2. Medical Diagnosis 
3. Latency Period, defined as the number of years between the employee’s last date of exposure to Federal fire protection
activities and the date of initial diagnosis of the qualifying medical condition.

b. In order to be considered a high-risk claim, it must meet all three of the conditions below:

1. The employee must have at least five years of Federal employment engaged in fire protection activities as defined in
section 3(a) above . The five-year period does not need to be consecutive; any Federal employment that meets the definition
can be included in the claims examiner’s assessment. For example, if an employee was first engaged in fire protection
activities in January of 2008, stopped working in fire protection activities in December 2009, and returned to their fire
protection activities from January 2013 through their retirement in November 2017, the total exposure is six years and nine
months.

2. The employee must have been diagnosed, by a physician, with a medical condition noted in item 2(a) above.

3. The above diagnosis must have occurred within ten years  of the date of last exposure to Federal firefighting activities. The
only exception is with respect to sudden cardiac events or strokes as defined in item 2(a)(19) above. For such cases to meet
the high-risk criteria, the cardiac event or stroke must occur while, or not later than 24 hours a�er, engaging in engaged in the
prevention, control, and extinguishment of fires or response to emergency situations where life, property, or the environment
is at risk, including the prevention, control, suppression, or management of fires

c. If the case does not meet all three of the high-risk criteria in 4(b), it does not mean it should automatically be denied. Instead,
the claims examiner should develop the claim in accordance with established FECA case processing procedures.

d. If the case meets the high-risk criteria, the claims examiner should refer the case to a District Medical Advisor (DMA) for review
and verification that the employee’s Firefighter employment was capable of producing the diagnosed condition. The DMA
should be presented with the correct factual framework for the medical opinion requested. A Statement of Accepted Facts
(SOAF) should be used for conveying this information and should include a detailed description of the employee’s fire
prevention activities.

1. If the DMA responds in the a�irmative, the claim should be accepted.

2. If the DMA responds in the negative or requests additional information, development should be undertaken in consultation
with the OWCP Medical Director.

5. Death Benefits. Claims for Federal Firefighter death benefits are to be adjudicated in a manner similar to Federal Firefighter
disability claims.

a. The claimant has the burden of establishing the essential elements of the claim, which includes the existence of a causal
relationship between an employee’s death and a qualifying condition in item 2(a) above.

iii
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b. The qualifying medical condition as listed in action item 2(a) above need not be the sole cause of death, and as such the fact
that the employee may have other non-work related conditions does not preclude a survivor’s entitlement to benefits.

c. Similar to disability cases, following appropriate development, the claims examiner should refer supportive medical evidence
to a DMA in accordance with item 4(d) above.

Disposition: This Bulletin is to be retained until incorporated into the DFELHWC Procedure Manual.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All DFELHWC Sta�

------------- 
 LeMaster GK, et al. Cancer risk among firefighters: A review and meta-analysis of 23 studies. J Occup Environ Med. 2006; 48(11):
1189-202; Daniels RD, et al. Mortality and cancer incidence in a pooled cohort of US firefighters from San Francisco, Chicago and
Philadelphia (1950-2009). Occup Environ Med. 2014; 71(6): 288-97; Muegge CM, Zollinger TW, Song Y, Wessel J, Monahan PO, Mo�att
SM. Excess Mortality Among Indiana Firefighters, 1985-2013. American Journal of Industrial Medicine. 2018; 61:961-967; Tsai RJ et
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FECA BULLETIN NO. 22-08 Issue Date: August 17, 2022

Subject: Retention Pay for Wildland Firefighters

Background: The Bipartisan Infrastructure Law (Infrastructure Investment and Jobs Act) was passed on November 15, 2021.
Section 40803(d)(4) of the Act included a provision known as the “$20k/50% provision” that provides for additional compensation
to be paid to wildland firefighters.

The definition of “wildland firefighter” as noted in the Bipartisan Infrastructure Law (BIL) applies to “Wildland fire employees that
have status (primary or secondary) as firefighters under the retirement laws (5 U.S.C. 8331(21) and 8401(14)), or who would have such
status but for exclusion from coverage under the retirement system based on a temporary appointment or intermittent work
schedule”.

It has been determined that the provision applies to wildland firefighters with the U. S. Department of the Interior (DOI) and the
U.S. Department of Agriculture-Forest Service (USDA). Section 40803(d)(4) of the BIL provides for a salary increase of $20,000 per
year, or 50% of the firefighter’s base salary (whichever is less), if the Secretary of the Interior, in coordination with the O�ice of
Personnel Management (OPM), determines the wildland firefighter is located in an area where it is di�icult to recruit or retain
wildland firefighters. The geographic areas used in making determinations regarding recruitment/retention di�iculties are defined
by the National Wildfire Coordinating Group (NWCG) Geographic Area Coordination Center (GACC) of the DOI and USDA.

Chapter 2-0900.6(b) of the FECA Procedure Manual provides for administrative inclusions in computing an employee’s pay rate,
including retention pay when the employee is in a field which is di�icult to sta� or requires specific and/or di�icult to hire
employment.

It has been determined that the salary increase authorized by the BIL constitutes retention pay and should be included in the pay
rate of the applicable employees.

i
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Purpose: To provide targeted instructions to claims sta� on the inclusion of retention pay in the pay rate for Federal Wildland
firefighters per the provisions of the BIL.

Action: The firefighters who are a�ected by this legislation are those who have e�ective pay rate dates of October 1, 2021 or later.

A. Pay Rate Inclusion

1. Upon receipt of a compensation claim from a DOI or USDA Wildland Firefighter that yields an e�ective pay rate on or a�er
October 1, 2021, the claims examiner (CE) should review to determine if the agency reported additional premium pay citing to the
BIL. The CE should note that wildland firefighters may fall under the occupation title of Forestry Technician.

2. If DOI or USDA do not report BIL pay for a wildland firefighter for a pay rate e�ective date on or a�er October 1, 2021, clarification
should be sought to determine why such employee does not qualify for the pay type.

3. If any agency other than DOI or USDA reports BIL pay for a Federal Firefighter, clarification should be sought to determine the
legal authority for such a payment.

4. To include BIL pay, the CE should either add $20,000.00 or 50% of the firefighter’s base salary to the annual salary in the pay rate
calculation, based upon a review of the firefighter’s base annual salary.

a. If the firefighter’s annual base salary is $40,000.00 or greater, the annual amount of BIL pay equals $20,000.00.

b. If the firefighter’s annual base salary is under $40,000.00, the annual amount of BIL pay equals 50% of the annual base salary.

5. The method for adding the retention pay to the pay rate will be dependent upon the firefighter’s appointment and tour of duty.

a. For firefighters who are paid a fixed annual salary, the CE should add the $20,000.00 annual increase or 50% of the claimant’s
annual salary as an additional premium pay element in the pay rate calculation.

b. For firefighters who are paid using the Fair Labor Standards Act (FLSA)-144 hour calculation, the CE should add either
$20,000.00 or 50% of the claimant’s annual salary to the base annual salary and recompute the pay rate pursuant to PM 2-
0900.8(c).

For example, if yearly pay in the FLSA-144 hour calculation (PM 2-0900.8(c)(1)) was $50,000.00, the annual salary would be
adjusted to $70,000.00 and the CE would follow the established formula to compute the pay rate.

6. The salary used for life insurance deductions is not a�ected by this additional pay and should not be adjusted.

B. Retroactive Pay Increases

OWCP will be reviewing all compensation payments made to USDA and DOI wildland firefighters with pay rate e�ective dates on or
a�er October 1, 2021 and issuing compensation adjustment payments to reflect the entitlement to BIL pay.

Disposition: This Bulletin is to be retained until incorporated unto the DFELHWC Procedure Manual.

 

ANTONIO RIOS 
Director for 
Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All DFELHWC Sta�
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FECA BULLETIN NO. 21-01

Issue Date: October 21, 2020

Subject: Special Case Handling in COVID-19 FECA Claims Processing and Adjudication
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Background: The Federal Employees' Compensation Act (FECA) covers injury in the performance of duty; injury includes a disease
proximately caused by federal employment. The U.S. Department of Labor's (DOL) O�ice of Workers' Compensation Programs
(OWCP) Division of Federal Employees', Longshore and Harbor Workers' Compensation (DFELHWC) administers FECA. FECA
provides to an employee injured while in the performance of duty, the services, appliances, and supplies prescribed or
recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the period of
disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103. FECA pays compensation for the
disability or death of an employee resulting from injury in the performance of duty.

While all federal employees who contract COVID-19 related to their federal employment are entitled to FECA coverage, special case
handling considerations apply. FECA Bulletin No. 20-05 was released on March 31, 2020, to provide targeted instructions to claims
sta� on the handling of COVID-19 FECA claims, including for employment designated by the FECA program as high-risk
employment, which are expanded upon here.

Purpose: To provide additional guidance regarding special case handling of COVID-19 FECA claims.

A. High-Risk Employment Determinations by Position

As outlined in FECA Bulletin No. 20-05, OWCP recognizes that federal employees who have direct and frequent in-person and close
proximity interactions with the public may be considered to have high-risk employment as it relates to COVID-19. This includes, but
is not limited to, members of law enforcement, first responders, and front-line medical and public health personnel.

1. To make high-risk determinations by position, OWCP must first make a factual determination regarding exposure to COVID-19,
based primarily upon the employing Agency's input. Questions by OWCP to the Agency will focus on the conditions of employment,
with an emphasis on exposure to individuals known to have COVID-19 and/or required exposure to the general public and/or
COVID-19 a�ected populations such as patients. Initial fact-finding will focus on the following:

1. Nature of Exposure and Contact (e.g., direct contact with one or more person(s) confirmed to have COVID-19, direct contact
with the general public and/or COVID-19 a�ected populations such as patients, and the proximity);

2. Volume of Exposure (e.g., less than 10 people, 10-50 people, etc.);

3. Duration of Exposure (e.g., less than 2 hours per shi�, 2-4 hours per shi�, etc.); and

4. Other (e.g., any pertinent information specific to the exposure or the employee’s position).

Where the facts provided by an agency are not limited to an individual employee, but are applicable to all employees in a specific
position, at a specific location, and during a specific time frame, OWCP will utilize this information to e�iciently make a factual
high-risk determination on the position itself. The high-risk determination pertains only to the positions, geographic locations, and
timeframes, as indicated by the employing Agency. Additionally, the employing Agency can challenge the high-risk determination
on any individual case, since the work duties of specific individuals may be inconsistent with the high-risk determination. For
example, the employee may hold that position but be temporarily assigned to di�erent duties.

2. An internal team, designated as the COVID-19 Task Force, and consisting of the FECA Director (now the Director of DFELHWC) and
his designees, the FECA Policy Chief, and the OWCP Chief Medical O�icer , will review the available evidence of likely workplace
exposure to COVID-19 for each specific position. This review includes an examination of how COVID-19 was caused by the position’s
work-related activities. The Task Force makes the high-risk employment determination by position based upon the facts presented
by the Agency and the contemporaneous epidemiologic understanding and related science accepted by the Centers for Disease
Control and Prevention (CDC) regarding the virus and its transmissibility. Based on that review, the Task Force finds whether there
is su�icient evidence to accept that the diagnosis of COVID-19 is proximately caused by employment.

If the COVID-19 Task Force determines that the position is high-risk, OWCP will designate the position as high-risk. When this
occurs, a position-based high-risk determination memorandum is created and placed in the applicable FECA case files at the time
of adjudication. In each of those instances, OWCP will accept that the exposure was proximately caused by high-risk employment
and no further medical evidence explaining the relationship between the confirmed COVID-19 diagnosis and the employment is
required.

These high-risk position level reviews occur primarily for those positions with a higher volume of claims. Examples include a
physician or nurse at the Department of Veterans A�airs or a Correctional O�icer for the Bureau of Prisons.

B. High-Risk Employment Determinations by Case Specific Facts

In other instances, OWCP may collect information about an individual case that indicates a possible high-risk employment
determination for a specific employee, but not a high-risk determination for all employees in this position. If a claimant/employee’s
position has not been classified as high-risk, but the individual case employment circumstances are the same or similar to the
circumstances for high-risk determination by position, and there is indication (of likely exposure at work to COVID-19), then a
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memorandum will be created by the claims examiner and submitted to the Task Force. The memorandum should include details
specific to that case regarding the job duties, nature and duration of exposure, and all other pertinent facts obtained from the
claimant/employee and the employing Agency.

The COVID-19 Task Force will review this memorandum and make a high-risk case specific determination based on the facts
submitted in the memorandum and the contemporaneous epidemiologic understanding and other science accepted by the CDC
regarding the virus and its transmissibility. The Task Force’s review includes examining how COVID-19 may have been caused by the
employee’s work-related activities. Based on that review, the Task Force determines whether there is su�icient evidence to accept
that the diagnosis of COVID-19 was proximately caused by employment.

If the COVID-19 Task Force determines the case specific employment is considered high-risk, a high-risk determination
memorandum is created and placed in the applicable case file at the time of adjudication. In each of these cases, OWCP will accept
the exposure was proximately caused by high-risk employment and no further medical evidence explaining the relationship
between the confirmed COVID-19 diagnosis and the employment is required.

C. All Other Determinations

If the claimant’s position is not considered high-risk or the claimant’s specific case is not considered high-risk, the
claimant/employee should be asked to provide medical evidence from a physician to include the diagnosis of COVID-19 and an
explanation of how COVID-19 was caused by the employee’s work-related activities.

D. Additional Development and Adjudication of Claims

All COVID-19 FECA claims will be fully developed to establish the five basic elements set forth in 20 CFR 10.115, pursuant to the
special handling procedures further addressed in items 1-5 below.

1. Medical Development. The claimant/employee will be asked to submit the laboratory test results that confirm the diagnosis of
COVID-19. If there are any questions regarding the laboratory test result submitted, the claims examiner should refer to OWCP’s
Chief Medical O�icer for review and clarification.

1. If the Task Force has made a high-risk determination based on position or case specific facts, as indicated in section A and B
above, and a positive COVID-19 laboratory test result is submitted, no further medical development is necessary. However, in
certain instances, and where the facts of a case warrant, OWCP may request a medical statement of the causal relationship of
how the COVID-19 was employment-related, in addition to the COVID-19 test result.

2. If the Task Force has not made a high-risk determination, as indicated in section C above, the claimant/employee should be
asked to provide medical evidence from a physician to include the diagnosis of COVID-19 and an explanation of how COVID-
19 was caused by the employee’s work-related activities.

3. While an antibody test may be submitted to confirm that the employee had COVID-19, the medical evidence should also
address how the diagnosis of COVID-19 is employment-related and/or include a contemporaneous indication that the
claimant was diagnosed with/treated for COVID-19 by a physician.

4. If there is a claim that COVID-19 aggravated, accelerated, or precipitated another ancillary medical condition, the
claimant/employee should be asked to provide additional medical evidence from a physician.

5. If the employing Agency has copies of responsive medical documentation (such as lab results, antibody test results, or health
unit entries), the Agency should promptly provide such documents to the DFELHWC.

2. Extensions. A period of 30 days is generally allowed for the submission of any evidence requested by OWCP. An extension of
additional time can be granted in the following circumstances:

1. If the claimant/employee requests an extension;

2. If a positive test result has been submitted, but the factual evidence is missing; or

3. If there is a positive laboratory test result on file, but the o�icial laboratory report is missing and OWCP’s Chief Medical
O�icer (or his designee) determines that the medical evidence is insu�icient, an o�icial laboratory test result must be
requested.

3. Adjudication/Disposition

1. All cases will be accepted for COVID-19 if the five basic elements set forth in 20 CFR 10.115 are established.

2. The case will be denied if the medical evidence does not support that the injured worker contracted COVID-19 (where no
laboratory report or medical evidence supporting the diagnosis is submitted).

3. If the claim does not meet the five basic elements for acceptance, but the medical evidence supports the diagnosis of COVID-
19, the case will be administratively closed and suspended for adjudication. The FECA Procedure Manual allows for
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administrative closure of cases without formal adjudication by claims sta�  for very simple/minor traumatic injuries that are
not expected to involve large medical expenses. If the claim was filed within 30 days of the injury and the employee provides
the evidence described in 20 CFR 10.210, the employee is entitled to Continuation of Pay (COP).  The employer may
terminate COP when the conditions outlined in 20 CFR 10.220 are met. Suspended adjudication does not constitute a formal
denial, and the employee will be advised of the additional documentation needed should they wish to pursue their claim
further.

4. Withdrawal of Claim. Certain COVID-19 claims may have been filed as a preventive for exposure only, due to quarantine, or
otherwise filed prematurely. In such circumstances, an employee may decide not to pursue his or her claim. A claimant may
withdraw his or her claim in writing (but not the notice of injury) at any time before OWCP determines eligibility for benefits. See 20
CFR 10.100 (b)(3). However, any COP granted to an employee a�er a claim is withdrawn must be charged to sick or annual leave, or
considered an overpayment of pay consistent with 5 U.S.C. 5584, at the employee’s option.

5. Reopening Cases that were Administratively Closed and Suspended for Adjudication. Cases suspended for adjudication under
item 3(c) above should be reopened for full development and adjudication if:

1. The employee requests a formal decision; or

2. The employee claims wage loss compensation a�er the expiration of the COP period. In this instance, supportive medical
evidence from a physician on the relationship between the illness and the claimed disability and/or medical expenses is
needed regardless of the employment determination (high-risk or not high-risk); or

3. The medical bills or other related expenses submitted for payment on the case exceed $1,500.00.

6. Death benefits. Claims for COVID-19 death benefits are adjudicated in a manner similar to other claims for death benefits.

1. The claimant has the burden of establishing the essential elements of the claim, which includes the existence of a causal
relationship between an employee’s death and federal employment. Medical evidence addressing the cause and e�ect
relationship between death and employment is required.

2. The evidence must establish that the employee’s death was causally related to federal employment by cause, aggravation,
acceleration, or precipitation. COVID-19 need not be the sole cause of death, and the fact that the employee may have had
other non-work related medical conditions does not preclude a survivor’s entitlement to benefits.

3. If the employment is considered high-risk, a positive COVID-19 laboratory test result is su�icient to find the COVID-19 was
employment-related. If a COVID-19 laboratory test is not available, COVID-19 listed on the death certificate as a primary or
contributing cause of death is also highly probative and will be considered along with the evidence discussed above.

4. It is recognized that obtaining a positive COVID-19 laboratory rest result may not be possible in death cases and available
medical records may be limited. As such, the claims examiner may refer the available factual and supportive medical
evidence to OWCP’s Chief Medical O�icer or a District Medical Advisor (DMA) for an opinion on the medical diagnosis and
causal relationship where appropriate.

Applicability: Appropriate National and District O�ice personnel.

Disposition: This Bulletin is to be retained until incorporated unto the FECA Procedure Manual.

ANTONIO RIOS 
Director for 
Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All Appropriate DFELHWC Sta�

 OWCP’s Chief Medical O�icer (CMO) is currently a physician who holds a master’s degree in public health, and is certified as a
specialist by the American Board of Preventive Medicine. The CMO is trained in disease prevention and control, risk assessment,
risk management, and risk communication, and has extensive experience protecting military and civilian personnel from infectious
disease, occupational injury, and environmental hazards.

 See FECA Procedure Manual 1-0400-4. If the case is administratively closed for payment of expenses up to $1500, a letter is sent to
the employee/claimant with his/her claim number providing information on how to access case information and how to submit
documentation and medical reports in the event that medical bills are expected to exceed the established threshold (which would
necessitate the case be reopened for formal adjudication by claims sta�).

 If COVID-19 is contracted during a single workday or shi�, and therefore meets the definition of a traumatic injury (see 20 CFR
10.5(ee)), COP is payable. Since the date and time of transmission may not always be known due to the nature of the virus, OWCP
DFELHWC will use the date of last exposure prior to the medical evidence establishing the COVID-19 diagnosis as the date of injury.
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FECA BULLETIN NO. 21-02

Issue Date: October 22, 2020

Subject: Telemedicine for Routine Appointments

Background: The Health Resources and Services Administration (HRSA) of the U.S. Department of Health and Human Services
(HHS) defines telehealth as “the use of electronic information and telecommunications technologies to support and promote long-
distance clinical health care, patient and professional health-related education, and public health and health administration.”

Under the Federal Employees' Compensation Act (FECA), the Department of Labor's (DOL) O�ice of Workers' Compensation
Programs (OWCP) may provide to an employee injured while in the performance of duty, the services, appliances, and supplies
prescribed or recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the
period of disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103.

While the FECA program has previously allowed telehealth services, in accordance with the discretion granted to DOL and
delegated to OWCP, the FECA program is instituting a new policy concerning telehealth services available to employees receiving
medical benefits under the FECA.

The FECA program is fully aware that some treating physicians or providers may be constrained in their ability to practice
telemedicine by the requirements of either state law or their licensing authorities.  The FECA program does not have the authority
to countermand or absolve physicians of their responsibility to follow those requirements, and recognizes that such requirements
must be observed by the physicians to whom they apply. This includes the requirement that the physician must be physically
located in the same state as the claimant’s residence while providing telemedicine (or must be licensed to practice medicine in the
state where the claimant resides).

Telemedicine is optional, not required.

Purpose: To provide the FECA approved telehealth services and establish how telehealth services must be submitted for
reimbursement.

Applicability: All FECA personnel and medical providers.

Reference: Federal (FECA) Procedure Manual, Part 5 Benefit Payments and Part 3 Medical, Chapter 3-0300 Authorizing Examination
and Treatment, and Chapter 3-0400 Medical Services and Supplies. 20 C.F.R. § 10.300; 20 C.F.R. § 10.304; 20 C.F.R. § 10.310; 20 C.F.R.
§ 10.335.

Action:

1. In accordance with FECA regulations, policies and procedures, authorized providers may provide routine medical care
through telemedicine (when that care is associated directly with one or more accepted conditions), without pre-
authorization. This includes physical and occupational therapy. Some services may still require authorization in accordance
with FECA procedures, but there is no specific pre-authorization required to provide the service via telehealth. 
 

2. A provider may choose to conduct a routine medical appointment utilizing telemedicine options (including phone, video
conferencing or similar technologies as permitted by state law) which the provider believes will provide the most
appropriate medical benefit to the claimant. The provider should conduct telemedicine in private settings, such as a
physician in a clinic or o�ice connecting to a patient who is at home or at another clinic. Providers should carefully observe
privacy precautions and use private locations; claimants should not receive telemedicine services in any other setting
without the claimant’s consent. In the exercise of their professional judgment, the provider may determine that, to best meet
the medical needs of the claimant, the telemedicine appointment may be facilitated by a medical professional on site with
the claimant. In these circumstances, the physician may have a Registered Nurse (RN), Advanced Practice Nurse Practitioner
(APNP), or Physician Assistant (PA) present with the claimant during the telemedicine appointment. If a field nurse is
assigned to the case, the nurse may participate telephonically in the appointment. 
 

3. There are a limited number of services approved by the FECA program that can be provided through telemedicine. Covered
telehealth services are analogous with services payable by the Centers for Medicare & Medicaid Services (CMS) but are not
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inclusive of all CMS approved services. The FECA program may consider updates based on future needs of the program. See
attachment. 
 

4. Provider types eligible to be reimbursed for telehealth services in the FECA program are limited to: 25 Physician, 32
Psychologist (with Specialty type 42 for psychiatrists), 77 Social Worker, 28 Chiropractor, 72 Occupational Therapist, and 71
Physical Therapist. Eligible provider types may be modified based on future needs of the program. 
 

5. Providers should bill utilizing appropriate modifiers, billing codes, and the claimant’s address as the location of delivery of
the medical care if applicable. OWCP recognizes modifiers GT (via interactive audio and video telecommunications systems),
GQ (via an asynchronous telecommunications system), and 95 (synchronous telemedicine service rendered via a real-time
interactive audio and video telecommunications system) as required billing code modifiers for telehealth services. Providers
should use the most appropriate place of service (POS) when billing. For telemedicine or home services the following POS
should be used: 12 - Patient home (if the claimant is located at home during the visit). 
 

6. If other appropriate medical professionals participated in the telemedicine appointment, then they may bill using non-
telemedicine billing codes appropriate to their visit in the home as long as they were not already in the home for another
authorized, billable service. 
 

7. Along with the bill for services, the provider must provide the following information when the bill is submitted for payment:
a) Appointment Notes that articulate the method of telemedicine that the provider employed and
the length of visit (prolonged services in physical condition cases should be rare);

b) Any vitals or medical evidence collected;

c) An outline of the medical need and the benefit derived from the appointment, as it relates to the
claimant’s accepted condition(s); and

d) The additional contents of the notes should comport with the FECA Regulations set forth at 20
C.F.R. § 10.330.

8. OWCP sta� will conduct reviews of this documentation to monitor and verify that the requirements for payment were met. If
discrepancies are identified, they will work with the provider to overcome issues prior to initiating recoupment of payments
made or other action.

Disposition: This bulletin is e�ective 10/30/20 and is to be retained until incorporated into the FECA Procedure Manual.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees', Longshore and Harbor Workers' Compensation

 https://www.hhs.gov/hipaa/for-professionals/faq/3015/what-is-telehealth/index.html

Attachment to Bulletin 21-02: 
There are a limited number of services covered under Telehealth for FECA. This table lists the CPT/ HCPCS codes that can be billed
for telehealth.

LIST OF ALLOWABLE TELEHEALTH SERVICES

Code Description

90785 Psytx complex interactive

90791 Psych diagnostic evaluation

90792 Psych diag eval w/med srvcs

90832 Psytx w pt 30 minutes
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Code Description

90833 Psytx w pt w e/m 30 min

90834 Psytx w pt 45 minutes

90836 Psytx w pt w e/m 45 min

90837 Psytx w pt 60 minutes

90838 Psytx w pt w e/m 60 min

90839 Psytx crisis initial 60 min

90840 Psytx crisis ea addl 30 min

90847 Family psytx w/pt 50 min

96136 Psycl/nrpsyc tst phy/qhp 1s

97110 Therapeutic exercises

97112 Neuromusulcar reeducation

97116 Gait training therapy

97161 PT Eval low complex 20 min

97162 PT Eval mod complex 30 min

97163 PT Eval high complex 45 min

97164 PT re-eval est plan care

97165 OT eval low complex 30 min

97166 OT eval mod complen 45 min

97167 OT eval high complex 60 min

97168 OT re-eval est plan care

97530 Therapeutic activities

97535 Self care mngment training

97542 Wheelchair mngment training

97750 Physical Performance Test

97755 Assistive Technology Assess

97760 Orthotic mgmt&traing 1st en

97761 Prosthetic traing 1st enc

99201 O�ice/outpatient visit new

99202 O�ice/outpatient visit new
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Code Description

99203 O�ice/outpatient visit new

99204 O�ice/outpatient visit new

99205 O�ice/outpatient visit new

99211 O�ice/outpatient visit est

99212 O�ice/outpatient visit est

99213 O�ice/outpatient visit est

99214 O�ice/outpatient visit est

99215 O�ice/outpatient visit est

99232 Subsequent hospital care

99354 Prolong e&m/psyctx serv o/p

99355 Prolong e&m/psyctx serv o/p

99367 Medical Team Conference

99421 Online digital e&m 5–10 min

99422 Online digital e&m 11-20 min

99423 Online digital e&m 21 or more min

99441 Phone e/m phys/qhp 5-10 min

99442 Phone e/m phys/qhp 11-20 min

99443 Phone e/m phys/qhp 21or more min

99080 Special Reports

G0508 Crit care telehea consult 60

Q3014 Telehealth originating site facility fee
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FECA BULLETIN NO. 21-03

Issue Date: February 18, 2021

Subject: Compensation Pay - Consumer Price Index (CPI) Cost-of-Living Adjustments.

Purpose: To furnish information on the CPI adjustment process for March 1, 2021.
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The cost-of-living adjustments granted to a compensation recipient under the FECA are based on the “Consumer Price Index for
Urban Wage Earners and Clerical Workers” (CPI-W) figures published by the Bureau of Labor Statistics (BLS). The annual cost of
living increase is calculated by comparing the base month from the prior year to the base month of the current year, with the
percentage of increase adjusted to the nearest one-tenth of 1 percent. 5 U.S.C. §8146(a) establishes the base month for the FECA
CPI as December.

December 2019 had a CPI-W level of 250.452 and the December 2020 level was reported by BLS as 254.081. This means that the new
CPI increase, adjusted to the nearest one-tenth of one percent, is 1.4 percent. The increase is e�ective March 1, 2021, and is
applicable where disability or death occurred before March 1, 2020. In addition, the new base month for calculating the future CPI
is December 2020.

The maximum compensation rates  , which must not be exceeded, are as follows:

$8,974.88 per month 
$8,284.52 each four weeks 
$2,071.13 per week 
$414.23 per day (for a 5 day week)

Applicability: Appropriate FECA Program personnel.

Reference: FECA Consumer Price Index (CPI) Amendment, dated January 6, 1981; Bureau of Labor Statistics Consumer Price Index
Publication for December 2020 (USDL-21-0024).

Action: National O�ice Production will update the iFECS CPI tables and recalculate all payment records when the iFECS system is
not in use by O�ice personnel. The March 26, 2021 will be the first check paid at the 2021 rate.

Please note that if there are any cases with fixed gross overrides, those cases must be reviewed to determine if CPI adjustment is
necessary. If so, a manual calculation will be required. If the gross override payment is in fact eligible for annual CPI increases, the
payment plate should be adjusted in the iFECS system to pay as a “Gross Override with CPI.”

1. CPI Minimum and Maximum Adjustments Listings. Form CA-841, Cost-of-Living Adjustments; Form CA-842, Minimum
Compensation Rates; and Form CA-843, Maximum Compensation Rates, should be updated to indicate the increase for 2021.
Attached to this directive is a complete list of all the CPI increases and e�ective dates since October 1, 1966 through March 1,
2022, for reference. 
 

2. Verification of Compensation. If claimants write or call for verification of the amount of compensation paid (possibly for
mortgage verification; insurance verification; loan application; etc.), please continue to provide this data in letter form from
the district o�ice. Many times a Benefit Statement may not reach the addressee and regeneration of the form is not possible.
A letter indicating the amount of compensation paid every four weeks will be an adequate substitute for this purpose.

Disposition: This Bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until further notice or the
indicated expiration date.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Attachment: Cost of Living Adjustments

Distribution: All FECA Program Sta�

 Per 2021 General Schedule (Base) 2021 General Schedule (Base).

ATTACHMENT TO FECA BULLETIN NO. 21-03

COST-OF-LIVING ADJUSTMENTS 
Under 5 USC §8146(a)

EFFECTIVE DATE RATE EFFECTIVE DATE RATE

1

1
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EFFECTIVE DATE RATE EFFECTIVE DATE RATE

10/01/66 12.5% 03/01/90 4.50%

01/01/68 3.7% 03/01/91 6.1%

12/01/68 4.0% 03/01/92 2.8%

09/01/69 4.4% 03/01/93 2.5%

03/01/94 2.5%

06/01/70 4.4% 03/01/95 2.7%

03/01/71 4.0% 03/01/96 2.5%

05/01/72 3.9% 03/01/97 3.3%

06/01/73 4.8% 03/01/98 1.5%

01/01/74 5.2% 03/01/99 1.6%

07/01/74 5.3%

11/01/74 6.3% 03/01/00 2.8%

06/01/75 4.1% 03/01/01 3.3%

01/01/76 4.4% 03/01/02 1.3%

11/01/76 4.0% 03/01/03 2.4%

07/01/77 4.9% 03/01/04 1.6%

05/01/78 5.3% 03/01/05 3.4%

11/01/78 4.9% 03/01/06 3.5%

05/01/79 5.5% 03/01/07 2.4%

10/01/79 5.6% 03/01/08 4.3%

03/01/09 0.0%
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EFFECTIVE DATE RATE EFFECTIVE DATE RATE

04/01/80 7.2%

09/01/80 4.0% 03/01/10 3.4%

03/01/81 3.6% 03/01/11 1.7%

03/01/82 8.7% 03/01/12 3.2%

03/01/83 3.9% 03/01/13 1.7%

03/01/84 3.3% 03/01/14 1.5%

03/01/85 3.5% 03/01/15 0.3%

03/01/86 N/A 03/01/16 0.4%

03/01/87 0.7% 03/01/17 2.0%

03/01/88 4.5% 03/01/18 2.2%

03/01/89 4.4% 03/01/19 1.8%

03/01/20 2.3%

03/01/21 1.4%

Prior to September 7, 1974, the new compensation a�er adding the CPI is rounded to the nearest $1.00 on a monthly basis or the
nearest multiple of $.23 on a weekly basis ($.23, $.46, $.69, or $.92). A�er September 7, 1974, the new compensation a�er adding
the CPI is rounded to the nearest $1.00 on a monthly basis or the nearest $.25 on a weekly basis ($.25, $.50, $.75, or $1.00).

New compensation rates

Prior to 09/07/74 E�. 11/1/74

.08-.34 = .23 .13-.37 = .25

.35-.57 = .46 .38-.62 = .50

.58-.80 = .69 .63-.87 = .75

.81-.07 = .92 .88-.12 = 1.00

Back to Top of FECA Bulletin No. 21-03
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FECA BULLETIN NO. 21-04

Issue Date: February 18, 2021

Subject: Compensation Pay: Compensation Rate Changes for 2021.

Background: On December 31, 2020, the President signed an Executive Order increasing General Schedule basic pay rates for 2021.

Reference: 2021 General Schedule (Base).

Purpose: To inform the appropriate personnel of the minimum/maximum rates of compensation under the Federal Employees’
Compensation Act for a�ected cases on the periodic disability and death payrolls.

The maximum compensation rate payable is based on the scheduled salary of a GS-15, Step 10 of $143,598 per annum. The basis
for the minimum compensation rate of $22,194 is the salary of a GS-2, Step 1. The actual rates are outlined below.

E�ective January 3, 2021

Type Minimum Maximum

Weekly $320.11 $2,071.13

Daily (5-day week) $64.02 $414.23

 

E�ective January 3, 2021

Type Minimum Maximum

28-Day Cycle $1,280.43 $8,284.52

 

E�ective January 3, 2021

Type Minimum Maximum

Monthly $1,849.50 $8,974.88

Action: The Integrated Federal Employees’ Compensation System (iFECS) was updated with the rate changes for the periodic
disability and death payrolls.

Applicability: Appropriate National and District O�ice personnel

Disposition: This bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until the indicated
expiration date.

 

Antonio Rios 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation
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FECA BULLETIN NO. 21-05                                                                                                                                                                      February 18, 2021

Subject: Payment authorization on reimbursements exceeding $50,000

Purpose: This circular is being issued to modify the authorization process for medical reimbursements exceeding $50,000.

Authority: Under the Federal Employees’ Compensation Act (FECA), the O�ice of Workers' Compensation Programs (OWCP) may
provide to an employee injured while in the performance of duty, the services, appliances, and supplies prescribed or
recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the period of
disability, or aid in lessening the amount of the monthly compensation."

The below protocols supersede the reimbursement authorization process outlined in the FECA Procedure Manual, 5-202(15) and 5-
202(16).

Action: Reimbursements exceeding $50,000 will no longer be forwarded to a District Director (DD) or designee for review.
Authorizations will be made by the Chief or Assistant Chief of the Branch of Fiscal Operations or the National Director of Field
Operations.

Reimbursements exceeding $50,000, including cases involving special indicators such as COVID-19 cases (COR), may also be
reviewed by the Chief of the Branch of Program Integrity and/or the Deputy Director for Program Systems and Integrity in addition
to the personnel listed above.

 

Antonio Rios 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All FECA Sta�

 Back to Top of FECA Bulletin No. 21-05

 

 

FECA BULLETIN NO. 21-06                                                                                                                                                                      March 3, 2021

Subject: Revised Process for Converting Federal Employees’ Compensation Act (FECA) Paper Cases into Fully Imaged O�icial
Case Records

Background: In FY 2000, the then Division of Federal Employees’ Compensation (DFEC)  which was responsible for administering
the FECA program, one of the four programs within OWCP, deployed a new imaging system, the OWCP Automated System for
Imaging Services (OASIS). All documents received by OWCP for the FECA program from that point forward were captured and
stored only electronically for FECA cases. On February 21, 2001, the OWCP issued Bulletin 01-01, OASIS - Retention Schedule for
Paper Documents. This bulletin outlined procedures for the destruction of documents that had been scanned into the FECA
electronic file. On May 5, 2010, the OWCP issued Bulletin 10-01, Converting DFEC Paper Cases into Fully Imaged O�icial Case
Records, which outlined procedures for converting paper files that were created prior to the deployment of imaging into fully
imaged files and the resultant destruction of the paper components of the case files a�er conversion. In February 2002, the FECA

1
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program no longer added documents to any of the Paper Cases, instead scanning all incoming mail into the imaging system, and
thus creating a cohort of Hybrid Case Files, which is a partially imaged record with the FECA program maintaining all paper files and
documents received prior to that date.

Since that time, the district o�ices have converted many paper case file components into imaged documents, thereby creating a
fully imaged record. Cases have been fully imaged for various reasons, including but not limited to the following: ease of
management, prior to transferring a case to the Employees' Compensation Appeals Board (ECAB) or Branch of Hearings and Review
(BHR), Improper Payment Audits and prior to referring a case for a referee examination (see FECA Bulletin 05-01, Medical
Exams/IME: Security of Case Records During the Referral Process).

Reference: OWCP Procedure Manual Chapter 1-0300

Purpose: To notify O�ices of a change in the protocols and process for separating and audit requirements for paper case files that
are converted to electronic cases records in order to fully image the remaining 52,000 case records currently maintained in the
district o�ices.

Applicability: Claims Examiners, All Claims Supervisors, Medical Schedulers, District Medical Directors, Technical Assistants,
System Managers, Sta� Nurses, and Vocational Rehabilitation Specialists, OWCP Contractors

Action: New Protocol for Converting Paper Cases into Fully Imaged O�icial Case Records

1. The following new protocol will apply to any cases scanned for Backfile Conversion, Privacy Act responses, MBE cases, and
for BHR. It will not apply to cases currently being scanned for ECAB or Improper Payment audits, or cases subject to a
Litigation Hold. The latter are to be maintained until the hold is release. 
 

2. The following forms in the paper case file must be imaged as distinct electronic documents viewable in the imaged case file
and properly indexed.

Forms CA1, CA2, CA-2a, CA-5, CA-6, CA-7, 7a’s, 7b’s, CA-8

3. Acceptance Letters, Forms and all Formal Decisions in the paper case file must be imaged as distinct electronic documents
viewable in the imaged case file and properly indexed. 
 

4. All other documents will be imaged together as one document in the same order as they are in the Paper Case Record and
indexed as Misc./Converted Case Record. 
 

5. The received date for all other documents not listed in Action Item Four (4) will be 2/1/2002 (This is the date that OWCP/FECA
stopped adding paper to existing files and began the creation of hybrid case records). 
 

6. An audit of documents within the paper case file is required to help verify that all documents have been properly associated
with the electronic case record, that the documents have been properly categorized, and that the imaged documents are of
an acceptable quality. Two percent of all documents must be sampled from the paper case file. In addition to the random
sample all of the following documents must also be verified as appropriately imaged and indexed: Forms CA1, CA2, CA-2a,
CA-5, CA-6, CA-7, 7a’s, 7b’s, CA-8. 
 

7. The person(s) assigned to perform the audit must be documented in the record. 
 

8. Once the case file has been completely imaged and audited for accuracy, the District Director or designee must take the
following steps:

a) Change the Fully Imaged indicator in iFECS to "Y" 
b) Image a copy of the Fully Imaged Case Memo (See Attachment 1) 
c) Index this memo as MISC/Fully Imaged Memo

9. A�er these actions have been taken, the electronic record will then be classified as the o�icial case record for that case. 
 

10. The paper case file must be retained for no less than seven (7) work days from the date the case file was fully converted to
electronic images and the instructions in Section 8 completed. If no problems arise during this period, the paper case
documents may be destroyed a�er the end of the seven (7) work day period.

Disposition: This Bulletin is to be retained until incorporated into Part 1 of the OWCP Procedure Manual.
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ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All FECA Program Sta� and Contractors

 In FY 2020, the FECA program and the Longshore program were combined into a new division called Division of Federal
Employees, Longshore and Harbor Workers’ Compensation (DFELHWC)
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FECA BULLETIN NO. 21-07                                                                                                                                                                      March 9, 2021

Subject: New FECA Pharmacy Benefits Management System

Purpose: To announce the implementation of a Pharmacy Benefits Management (PBM) System by the O�ice of Workers'
Compensation's (OWCP) Division of Federal Employees', Longshore and Harbor Workers’ Compensation for the Federal Employees’
Compensation Act (FECA) program.

Background: Pharmacy benefit managers are third-party administrators (TPA) of prescription drug programs for commercial
health plans, self-insured employer plans, Federal and State government employee health plans. PBMs are primarily responsible
for developing and maintaining formularies which include an approved listing of prescriptions, contracting with pharmacies to
increase enrollment, negotiating discounts and rebates with drug manufacturers and processing and paying prescription drug
claims.

In accordance with 5 U.S.C. 8103 and 20 C.F.R. 10.809, OWCP has contracted with Optum to serve as FECA’s PBM for claimants
covered under the FECA. OWCP’s FECA PBM will be responsible for pharmaceutical transactions including implementation of FECA
eligibility determinations and pricing for pharmaceutical drugs provided to FECA claimants. All FECA claimants will be required
to use the OWCP FECA PBM for prescribed drugs; otherwise, payment of drugs will not be authorized at the pharmacy. The
PBM will pay network pharmacies directly and then seek reimbursement for those payments from FECA’s Employees’
Compensation Fund.

The FECA PBM will also be phasing in an optional Durable Medical Equipment (DME) and diagnostic testing component.

Actions: PBM implementation will be accomplished in a phased approach. In order to receive pharmacy benefits, injured workers
must present their new pharmacy cards to a participating pharmacy along with prescriptions for their accepted, work-related
condition(s). A listing of participating pharmacies can be found on the internet at www.ecomp.dol.gov. Further assistance in
locating or verifying a participating pharmacy or transferring a prescription can be obtained by contacting Optum at 1-833-FECA-
PBM.

1. Optum/FECA pharmacy cards and welcome letters will be mailed to current FECA claimants in multiple groupings. Due to
urgent safety concerns, welcome packets will first be mailed by April 1, 2021, to claimants who have been prescribed opioids
with daily dosages exceeding the 90 MED (Morphine Equivalent Dose). Pharmacy Cards and welcome letters for the
remainder of the FECA claimants will first be mailed by April 30, 2021. All Pharmacy cards will include a Bank Identification
Number (BIN), the date the cards become e�ective, a PBM toll-free number for information, as well as claimant-specific
information. Once the FECA PBM is phased in, use of an employing agency pharmacy (PBM) program is no longer
permissible.

 

2. Additional phases are estimated to be deployed over the next several months of Fiscal Year 2021, and will include the
development and implementation of a (1) formulary management system (2) user interface for pharmacy authorization
transmittals (3) utilization review programs (4) DME and diagnostic testing programs along with other programs to assist
FECA claimants and FECA program sta�. Subsequent FECA Bulletins containing the details of those phases will be issued
once those phases are ready for deployment. 
 

3. Additional information and updates will be posted on the FECA website and provided to the subscriber list references on the
FECA website.

1

141

http://www.ecomp.dol.gov/


 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All DFELHWC Sta�
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FECA BULLETIN NO. 21-08                                                                                                                                                                      March 26, 2021

Subject: Telemedicine for Routine Appointments – Updated

This Bulletin supersedes FECA Bulletin 21-02

On October 22, 2020, the Division of Federal Employees', Longshore and Harbor Workers' Compensation – Federal Employees’
Compensation Act (FECA) Program published FECA Bulletin No. 21-02 (Telemedicine for Routine Appointments) to outline FECA’s
telehealth policy. Since that date, FECA’s Program Integrity Unit (PIU) has reviewed billing data to evaluate compliance. Based on
those findings, the FECA program is making minor updates to the existing policy.

1. The following codes are being added as payable telehealth services since the PIU determined these codes are necessary
and/or customary for treatment of work-related injuries:
     96130 PSYCL TST EVAL PHYS/QHP 1ST 
     96131 PSYCL TST EVAL PHYS/QHP EA 
     96132 NRPSYC TST EVAL PHYS/QHP 1ST 
     96133 NRPSYC TST EVAL PHYS/QHP EA 
     96137 PSYCL/NRPSYC TST EVAL PHYS/QHP EA 
     96138 PSYCL/NRPSYC TECH 1ST 
     S9999 Sales Tax (as required by law e.g. HI)

 

2. The following CPT codes are being removed: 
     99421 online digital evaluation - 5-10 minutes 
     99422 online digital evaluation - 11-20 minutes 
     99423 online digital evaluation - 21 or more minutes 
The PIU determined they were incorrectly added during the initial policy implementation, were not billed at all as telehealth
services since policy implementation in October 2020, and there are other covered codes that could be used for services.

 

3. Two additional provider types are being approved for telehealth services: 
     Podiatrists 
     Insurance Company (Third Party Carriers) if the originating provider type 
     and procedure codes are within established policy

 
4. Requirements for telehealth medical reports (to include the length of visit) are being emphasized since some reports

reviewed by the PIU were determined to be insu�icient.

For ease of use, FECA is re-publishing the contents of FECA Bulletin 21-02 in its entirety with the above updates incorporated as part
of this Bulletin

The e�ective date for the new policy is March 27, 2021.

Background (from Bulletin No. 21-02):

The Health Resources and Services Administration (HRSA) of the U.S. Department of Health and Human Services (HHS) defines
telehealth as “the use of electronic information and telecommunications technologies to support and promote long-distance
clinical health care, patient and professional health-related education, and public health and health administration.”1
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Under the Federal Employees' Compensation Act (FECA), the Department of Labor's (DOL) O�ice of Workers' Compensation
Programs (OWCP) may provide to an employee injured while in the performance of duty, the services, appliances, and supplies
prescribed or recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the
period of disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103.

While the FECA program has previously allowed telehealth services, in accordance with the discretion granted to DOL and
delegated to OWCP, the FECA program is instituting a new policy concerning telehealth services available to employees receiving
medical benefits under the FECA.

The FECA program is fully aware that some treating physicians or providers may be constrained in their ability to practice
telemedicine by the requirements of either state law or their licensing authorities.  The FECA program does not have the authority
to countermand or absolve physicians of their responsibility to follow those requirements, and recognizes that such requirements
must be observed by the physicians to whom they apply. This includes the requirement that the physician must be physically
located in the same state as the claimant’s residence while providing telemedicine (or must be licensed to practice medicine in the
state where the claimant resides).

Telemedicine is optional, not required.

Purpose: To provide the FECA approved telehealth services and establish how telehealth services must be submitted for
reimbursement.

Applicability: All FECA personnel and medical providers.

Reference: Federal (FECA) Procedure Manual, Part 5 Benefit Payments and Part 3 Medical, Chapter 3-0300 Authorizing Examination
and Treatment, and Chapter 3-0400 Medical Services and Supplies. 20 C.F.R. § 10.300; 20 C.F.R. § 10.304; 20 C.F.R. § 10.310; 20 C.F.R.
§ 10.335.

Action (Revised and Updated from Bulletin No. 21-02):

1. In accordance with FECA regulations, policies and procedures, authorized providers may provide routine medical care
through telemedicine (when that care is associated directly with one or more accepted conditions), without pre-
authorization. This includes physical and occupational therapy. Some services may still require authorization in accordance
with FECA procedures, but there is no specific pre-authorization required to provide the service via telehealth.

2. A provider may choose to conduct a routine medical appointment utilizing telemedicine options (including phone, video
conferencing or similar technologies as permitted by state law) which the provider believes will provide the most
appropriate medical benefit to the claimant. The provider should conduct telemedicine in private settings, such as a
physician in a clinic or o�ice connecting to a patient who is at home or at another clinic. Providers should carefully observe
privacy precautions and use private locations; claimants should not receive telemedicine services in any other setting
without the claimant’s consent. In the exercise of their professional judgment, the provider may determine that, to best meet
the medical needs of the claimant, the telemedicine appointment may be facilitated by a medical professional on site with
the claimant. In these circumstances, the physician may have a Registered Nurse (RN), Advanced Practice Nurse Practitioner
(APNP), or Physician Assistant (PA) present with the claimant during the telemedicine appointment. If a field nurse is
assigned to the case, the nurse may participate telephonically in the appointment.

3. There are a limited number of services approved by the FECA program that can be provided through telemedicine. Covered
telehealth services are analogous with services payable by the Centers for Medicare & Medicaid Services (CMS) but are not
inclusive of all CMS approved services. The FECA program may consider updates based on future needs of the program. See
attached “List of Allowable Telehealth Services”.

4. Provider types eligible to be reimbursed for telehealth services in the FECA program are limited to: 25 Physician, 32
Psychologist (with Specialty type 42 for psychiatrists), 77 Social Worker, 28 Chiropractor, 27 Podiatrist, 72 Occupational
Therapist, 71 Physical Therapist, and 95 Insurance Company (Third Party Carriers), if the originating provider type and
procedure codes are within established policy. Eligible provider types may be modified based on future needs of the
program.

5. Providers should bill utilizing appropriate modifiers, billing codes, and the claimant’s address as the location of delivery of
the medical care if applicable. OWCP recognizes modifiers GT (via interactive audio and video telecommunications systems),
GQ (via an asynchronous telecommunications system), and 95 (synchronous telemedicine service rendered via a real-time
interactive audio and video telecommunications system) as required billing code modifiers for telehealth services. Providers
should use the most appropriate place of service (POS) when billing. For telemedicine or home services the following POS
should be used: 12 - Patient home (if the claimant is located at home during the visit).

6. If other appropriate medical professionals participated in the telemedicine appointment, then they may bill using non-
telemedicine billing codes appropriate to their visit in the home as long as they were not already in the home for another
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authorized, billable service.

7. Along with the bill for services, the provider must provide the following information when the bill is submitted for payment:
a) Appointment Notes that articulate the method of telemedicine that the provider employed and the length of visit
(prolonged services in physical condition cases should be rare)

Including the length of the visit is required as this allows the FECA Program the ability to verify that the services
provided have been accurately reported and billed;

b) Any vitals or medical evidence collected;

c) An outline of the medical need and the benefit derived from the appointment, as it relates to the claimant’s accepted
condition(s); and

d) The additional contents of the notes should comport with the FECA Regulations set forth at 20 C.F.R. § 10.330.

8. OWCP sta� will conduct reviews of this documentation to monitor and verify that the requirements for payment were met. If
discrepancies are identified, they will work with the provider to overcome issues prior to initiating recoupment of payments
made or other action.

Disposition: This bulletin is e�ective March 27, 2021 and is to be retained until incorporated into the FECA Procedure Manual.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

 https://www.hhs.gov/hipaa/for-professionals/faq/3015/what-is-telehealth/index.html

Attachment to Bulletin 21-08: 
There are a limited number of services covered under Telehealth for FECA. This table lists the CPT/ HCPCS codes that can be billed
for telehealth.

LIST OF ALLOWABLE TELEHEALTH SERVICES

Code Description

90785 Psytx complex interactive

90791 Psych diagnostic evaluation

90792 Psych diag eval w/med srvcs

90832 Psytx w pt 30 minutes

90833 Psytx w pt w e/m 30 min

90834 Psytx w pt 45 minutes

90836 Psytx w pt w e/m 45 min

90837 Psytx w pt 60 minutes

90838 Psytx w pt w e/m 60 min

90839 Psytx crisis initial 60 min

90840 Psytx crisis ea addl 30 min

90847 Family psytx w/pt 50 min

96130 PSYCL TST EVAL PHYS/QHP 1ST

1
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Code Description

96131 PSYCL TST EVAL PHYS/QHP EA

96132 NRPSYC TST EVAL PHYS/QHP 1ST

96133 NRPSYC TST EVAL PHYS/QHP EA

96136 Psycl/nrpsyc tst phy/qhp 1s

96137 PSYCL/NRPSYC TST EVAL PHYS/QHP EA

96138 PSYCL/NRPSYC TECH 1ST

97110 Therapeutic exercises

97112 Neuromusulcar reeducation

97116 Gait training therapy

97161 PT Eval low complex 20 min

97162 PT Eval mod complex 30 min

97163 PT Eval high complex 45 min

97164 PT re-eval est plan care

97165 OT eval low complex 30 min

97166 OT eval mod complen 45 min

97167 OT eval high complex 60 min

97168 OT re-eval est plan care

97530 Therapeutic activities

97535 Self care mngment training

97542 Wheelchair mngment training

97750 Physical Performance Test

97755 Assistive Technology Assess

97760 Orthotic mgmt&traing 1st en

97761 Prosthetic traing 1st enc

99201 O�ice/outpatient visit new

99202 O�ice/outpatient visit new

99203 O�ice/outpatient visit new

99204 O�ice/outpatient visit new

99205 O�ice/outpatient visit new
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Code Description

99211 O�ice/outpatient visit est

99212 O�ice/outpatient visit est

99213 O�ice/outpatient visit est

99214 O�ice/outpatient visit est

99215 O�ice/outpatient visit est

99232 Subsequent hospital care

99354 Prolong e&m/psyctx serv o/p

99355 Prolong e&m/psyctx serv o/p

99367 Medical Team Conference

99441 Phone e/m phys/qhp 5-10 min

99442 Phone e/m phys/qhp 11-20 min

99443 Phone e/m phys/qhp 21or more min

99080 Special Reports

G0508 Crit care telehea consult 60

Q3014 Telehealth originating site facility fee
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FECA BULLETIN NO. 21-09 April 28, 2021

Subject: Processing FECA Claims for COVID-19 under the American Rescue Plan Act of 2021

Background: The Federal Employees' Compensation Act (FECA) covers injury in the performance of duty; injury includes a disease
proximately caused by federal employment. The U.S. Department of Labor's (DOL) O�ice of Workers' Compensation Programs
(OWCP) Division of Federal Employees', Longshore and Harbor Workers' Compensation (DFELHWC) administers the FECA. The FECA
provides to an employee injured while in the performance of duty, the services, appliances, and supplies prescribed or
recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the period of
disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103. The FECA pays compensation for the
disability or death of an employee resulting from injury in the performance of duty.

On March 11, 2021, the American Rescue Plan Act of 2021 (ARPA) was signed into law. This new legislation streamlines the process
for federal workers diagnosed with COVID-19 to establish coverage under the FECA. Specifically, Section 4016 of the ARPA provides
that a “covered employee” as defined below shall, with respect to any claim made by or on behalf of the covered employee for
benefits under the FECA, be deemed to have an injury proximately caused by exposure to COVID-19 arising out of the nature of the
covered employee’s employment.

Under Section 4016 of the ARPA, the term “covered employee” means an individual:
146



Who is an employee under Section 8101(1) of title 5, United States Code, employed in the Federal service at any time during
the period beginning on January 27, 2020, and ending on January 27, 2023;

Who is diagnosed with COVID–19 during such period; and

Who, during a covered exposure period prior to such diagnosis, carries out duties that—

require contact with patients, members of the public, or co-workers; or

include a risk of exposure to the novel coronavirus.

Previously, COVID-19 claims under the FECA were processed under the guidelines provided by FECA Bulletin No. 20-05 (released
March 31, 2020) and FECA Bulletin No. 21-01 (released October 21, 2020). This Bulletin supersedes FECA Bulletins 20-05 and 21-01.

With respect to all COVID-19 cases processed under the ARPA, no benefits are payable a�er September 30, 2030. This statutory
limitation on benefits does not apply to COVID-19 claims accepted prior to March 12, 2021.

Purpose: To provide guidance regarding the processing of COVID-19 FECA claims as set forth in the ARPA.

Actions:

I. Cases Processed Prior to the American Rescue Plan Act of 2021.

1. Previously Accepted Cases. Any COVID-19 claim filed under the FECA that was accepted for COVID-19 prior to March 12, 2021
is not impacted because coverage for benefits had already been extended. Any case accepted on or before March 11, 2021
(the date of enactment) is not an ARPA case; such cases are not subject to Section 4016’s limitation that no benefits may be
paid a�er September 30, 2030.

 
2. Previously Denied Cases. The FECA program will review all COVID-19 claims previously denied based on a lack of federal

exposure or a lack of medical evidence establishing causal relationship to determine if the claim can now be accepted under
the ARPA. This will occur without a request from the claimant. If the FECA program determines that the case can now be
accepted under the ARPA, the case will be reopened under the Director’s own motion under Section 8128(a) of the FECA, and
the case will be accepted. If this occurs, the claimant and Employing agency will be notified. The case will be converted to a
“19” prefix case and the C19 indicator will be added as addressed in paragraph III below.

 
3. Previously Administratively Closed Cases. No action will be taken based on the ARPA on COVID-19 cases already

administratively closed. The claimant remains eligible for Continuation of Pay (COP) pursuant to 20 CFR 10.205 - 224, if Form
CA-1 was timely filed, and medical bills for basic treatment incurred for COVID-19, to include any testing, are still payable up
to $1500. However, any future actions, if necessary, will be taken in accordance with the ARPA since the claim had not been
formally accepted, so each of these cases has been converted to a “19” prefix case, and the C19 indicator will be added as
addressed in paragraph III below.

II. Filing of Cases under the American Rescue Plan Act of 2021

1. Form Filing Process. The Employees’ Compensation and Management Portal (ECOMP) should be used to file new claims as
the form filing process in ECOMP has been updated to assist claimants and employing agencies with filing claims for COVID-
19 on a CA-1.

 
2. Use of the CA-1. The FECA program considers COVID-19 to be a traumatic injury since it is contracted during a single

workday or shi� (see 20 CFR 10.5(ee)), and considers the date of last exposure prior to the medical evidence establishing the
COVID-19 diagnosis as the Date of Injury since the precise time of transmission may not always be known due to the nature
of the virus.

 
3. Update to the CA-1 in ECOMP. To assist the FECA Program with collecting necessary information to make determinations

under the ARPA, the claimant and agency are provided with specific instructions that are intended to supplement the routine
claim filing questions. These instructions are documented in the attachment to this Bulletin.

III. Creation of Cases under the American Rescue Plan Act of 2021

1. Creation and Administrative Closure of Cases. Consistent with PM 1-0400.4, cases not expected to involve large medical
expenses or extended disability may be administratively closed without formal adjudication by claims sta�. COVID-19 cases
filed under the ARPA will administratively close like other cases, and assignment of Triage Nurses will occur using the same
criteria as other cases.
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2. Nature of Injury, Cause of Injury and Location of Injury Codes. All cases filed a�er March 11, 2021 for COVID-19 will use the
following codes: 
 
Nature of Injury - COVID-19 (T9) 
Cause of Injury - Exposure to COVID-19 (9C) 
Location of Injury - COVID-19 (ZZ)

 

3. Case Indicator. For COVID-19 claims filed a�er March 11, 2021, a new internal special tracking indicator (C19 – COVID-19) will
be assigned. This replaces the previous indicator (COR). Cases received on and prior to March 11, 2021 that were pending
adjudication will have their case indicator changed from COR to C19.

 
4. Case Prefix. All cases filed a�er March 11, 2021 for COVID-19 will have a prefix “19” rather than the current prefix “55” used in

other new FECA claims. Cases received on or prior to March 11, 2021, that were pending adjudication will have their case
number changed such that the prefix is “19.”

 
5. Case Number Conversion Notification. In all instances where a case number is changed to a “19” prefix, regardless of the

reason, a letter will be sent to the claimant and agency notifying them of the change.

IV. Case Adjudication Procedures under the American Rescue Plan Act of 2021

1. Employee. The claims examiner should make a determination as to whether the employee is an employee under 5 U.S.C.
8101(1) of the FECA and whether he or she was diagnosed with COVID-19 (in accordance with paragraph 2 below) between
January 27, 2020, and January 27, 2023. If it is determined that the employee was an employee under Section 8101(1) but
diagnosed with COVID-19 outside of the period of January 27, 2020, through January 27, 2023, routine FECA case handling
procedures apply. 
 
Individuals otherwise covered under FECA but not covered under Section 8101(1) of title 5, United States Code are not
covered under the ARPA and routine FECA case handling procedures apply. Examples include state or local law enforcement
o�icers not employed by the United States who are covered under 5 U.S.C. 8191-8193.

 
2. Diagnosis of COVID-19. In order to establish a diagnosis of COVID-19, an employee (or survivor) should submit: 

 
a. A positive Polymerase Chain Reaction (PCR) COVID-19 test result; or 
 
b. A positive Antibody or Antigen COVID-19 test result, together with contemporaneous medical evidence that the
claimant had documented symptoms of and/or was treated for COVID-19 by a physician (a notice to quarantine is not
su�icient if there was no evidence of illness); or 
 
c. If no positive laboratory test is available, a COVID-19 diagnosis from a physician together with rationalized medical
opinion supporting the diagnosis and an explanation as to why a positive test result is not available. 
 
In certain rare instances, a physician may provide a rationalized opinion with supporting factual and medical background
as to why the employee has a diagnosis of COVID-19 notwithstanding a negative or series of negative COVID-19 test
results.

Medical reports from nurses or physician assistants are acceptable if a licensed physician cosigns the report.

 
3. Covered Exposure. The employee is deemed to have had exposure if, during the covered exposure period, he or she carries

out (1) duties that require a physical interaction with at least one other person (a patient, a member of the public, or a co-
worker) in the course of employment duties, or (2) duties that otherwise include a risk of exposure to COVID-19. The
interaction does not have to be direct physical contact. Nor is there a specified time for such interaction, any duration
qualifies. General o�ice contact and interaction is su�icient. This includes but is not limited to interaction in shared
workspaces such as lunchrooms, break areas and common restrooms.

 

4. Covered Exposure Period. The evidence should establish manifestation of COVID-19 symptoms (or positive test result)
within 21 days of the covered exposure described in paragraph 3 above. 
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Existing medical literature suggests that the incubation period of COVID-19 is between two and 14 days; however, the use of
21 days acknowledges an employee’s potential delay in seeking professional medical evaluation and treatment.

 

5. Teleworking Employees. An employee that is exclusively teleworking during a covered exposure period is not considered a
“covered employee” under the ARPA. For such cases, routine FECA case handling procedures apply.

 

6. Adjudication and Disposition of Claims. 
 

a. Claim Acceptances: If, following any appropriate development, the evidence establishes that the employee meets the
definition of “covered employee” under Section 4016 of the ARPA, the employee’s COVID-19 will be deemed proximately
caused by Federal employment and the claim will be accepted for COVID-19. 
 
b. Claim Denials: If, following appropriate development, the evidence fails to establish that the employee was diagnosed
with COVID-19, the claim will generally be denied on that basis. If, following appropriate development, the evidence fails
to establish any covered exposure during a covered exposure period as defined in paragraphs 1, 3, 4 and 5 above, the
claim will generally be denied based upon the failure to establish exposure to COVID-19 occurred in the performance of
Federal employment. 
 
d. Withdrawal of Claim: Certain COVID-19 claims may have been filed preventatively for exposure only, due to quarantine,
or otherwise filed prematurely. In such circumstances, an employee may decide not to pursue his or her claim. A claimant
may withdraw his or her claim in writing (but not the notice of injury) at any time before OWCP determines eligibility for
benefits. See 20 CFR 10.100 (b)(3). However, any COP granted to an employee a�er a claim is withdrawn must be charged
to sick or annual leave, or considered an overpayment of pay consistent with 5 U.S.C. 5584, at the employee's option.

7. Duplicate Claims. Generally, a claim for COVID-19 will not be considered a new injury unless the date of injury is more than 1
year from the date of injury of any prior accepted COVID-19 claim for the same employee. Rather it will be combined with the
existing claim and developed as necessary as a consequential or recurrence claim.

 
8. Claims for Disability. The ARPA outlines the criteria to determine whether COVID-19 is deemed proximately caused by

federal employment. However, acceptance of the claim for work-related COVID-19 does not alter the claimant’s burden of
proof for establishing disability, the need for ongoing medical treatment and any claim for a consequential condition. See PM
2-0901.5(a)(2).

 
9. Death Claims. The criteria to determine whether COVID-19 is deemed proximately caused by federal employment are the

same for claims involving death. However, in death cases, the FECA program will also ask for evidence and records to support
that the death was the result of COVID-19, or that COVID-19 was a contributing cause of death. This will typically include
hospital records showing treatment, a hospital death discharge summary detailing the cause of death, and/or a death
certificate but may also include other documentation depending on the circumstances of the case.

V. Non-Chargeable Flag

In accordance with Section 4016(d) of the American Rescue Plan Act of 2021, all cases flagged as an ARPA case with the “19” prefix
will be flagged as non-chargeable in the FECA database, meaning it will not be included in annual chargeback billing.

Disposition: This Bulletin is to be retained until incorporated into the FECA Procedure Manual.

 

ANTONIO RIOS 
Director for 
Division of Federal Employees’, Longshore and Harbor Workers’ Compensation

Distribution: All DFELHWC – FECA Program Sta�

Attachment: CA-1 ECOMP Prompts for COVID-19 Claims under the ARPA

Attachment to FECA Bulletin 21-09 
CA-1 ECOMP Prompts for COVID-19 Claims under the ARPA

A. Claimant Portion of the CA-1. Upon selecting to file a new claim in ECOMP, the claimant is provided a new option to file a COVID
specific CA-1. If they choose this option, the following prompts will supplement the routine process:
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1. Date and Time Injury Occurred. The claimant is asked about the last date he or she was exposed to others in the work
setting prior to the onset of COVID-19 symptoms or a positive COVID-19 test result.

2. Cause of Injury. The claimant is asked to explain what individuals he or she was exposed to in the workplace and the nature
and extent of the interaction(s).

3. Nature of Injury. The claimant is asked to explain symptoms related to COVID-19, whether he or she has received a positive
test result for COVID-19 and whether he or she has consulted with a medical professional.

4. Upload Attachments Option. The claimant is asked specifically to upload a copy of a COVID-19 positive test result and any
documentation of interactions with a medical professional.

B. Supervisor Portion of the CA-1. In COVID-19 claims, agencies are provided with specific questions that deviate from the routine
process as outlined below:

1. Performance of Duty (POD). The employing agency is advised to only indicate the employee is not in POD if the employee
was not working or was teleworking on the date of injury, or if the supervisor disagrees substantively with the employee’s
description of injury.

 

2. Third Party Liability. The answer to this question will default to no third party liability for COVID-19 cases.

 
3. Anatomical Location, Nature of Injury, Cause of Injury. These responses will be automatically filled in accordance with the

codes in section III, part 2 of this Bulletin.

 
4. Agreement with the Employee. The employing agency will be advised to only indicate “no” if the employee was not

working or was teleworking on the date of injury, or if the supervisor disagrees substantively with the employee’s description
of injury.

 

5. Controversion of COP. The employing agency will be advised to only controvert COP if one of the specific nine regulatory
reasons applies. That reason must be selected and explained.

 

6. CA-16. The employing agency is prompted to provide a CA-16 if they do not substantively dispute the employee’s description
of Cause and Nature of Injury, and if the claim was submitted within 1 week of the Date of Injury, or the date the employee
had symptoms of COVID-19 or received a positive test result. Issuing the CA-16 will allow the claimant to obtain the necessary
test to confirm COVID-19 and receive medical treatment, if indicated.

 Back to Top of FECA Bulletin No. 21-09

 

FECA BULLETIN NO. 21-10 August 18, 2021

Subject: Establishing FECA Claims for COVID-19 under the American Rescue Plan Act of 2021 through Antigen Testing

Background: The Federal Employees' Compensation Act (FECA) covers injury in the performance of duty; injury includes a disease
proximately caused by federal employment. The U.S. Department of Labor's (DOL) O�ice of Workers' Compensation Programs
(OWCP) Division of Federal Employees', Longshore and Harbor Workers' Compensation (DFELHWC) administers the FECA. The FECA
provides to an employee injured while in the performance of duty, the services, appliances, and supplies prescribed or
recommended by a qualified physician, which OWCP considers "likely to cure, give relief, reduce the degree or the period of
disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C. 8103. The FECA pays compensation for the
disability or death of an employee resulting from injury in the performance of duty.

On March 11, 2021, the American Rescue Plan Act of 2021 (ARPA) was signed into law. This new legislation streamlined the process
for federal workers diagnosed with COVID-19 to establish coverage under the FECA.

On April 28, 2021, the FECA Program issued FECA Bulletin 21-09, which provided detailed processing procedures for claims for
COVID-19 filed under the ARPA.

FECA Bulletin 21-09 provided that, in order to establish a diagnosis of COVID-19, an employee (or survivor) should submit:

a. A positive Polymerase Chain Reaction (PCR) COVID-19 test result; or
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b. A positive Antibody or Antigen COVID-19 test result, together with contemporaneous medical evidence that the claimant had
documented symptoms of and/or was treated for COVID-19 by a physician (a notice to quarantine is not su�icient if there was no
evidence of illness); or

c. If no positive laboratory test is available, a COVID-19 diagnosis from a physician together with rationalized medical opinion
supporting the diagnosis and an explanation as to why a positive test result is not available.

In certain rare instances, a physician may provide a rationalized opinion with supporting factual and medical background as to
why the employee has a diagnosis of COVID-19 notwithstanding a negative or series of negative COVID-19 test results.

Antigen tests detect specific proteins on the surface of the coronavirus. They are sometimes referred to as rapid diagnostic tests
because it can take less than an hour to get the test results. Positive antigen test results are highly specific, meaning that if you test
positive you are very likely to be infected.

As antigen testing has become more prevalent over the course of the COVID-19 pandemic, the FECA Program will no longer require
contemporaneous medical evidence submitted together with an antigen test to establish the diagnosis of COVID-19. Submission of
an antigen test alone is now su�icient to establish the medical component of a COVID-19 claim.

Purpose: To provide amended guidance regarding the processing of COVID-19 FECA claims as set forth in the ARPA.

Actions:

1. Diagnosis of COVID-19. With respect to Case Adjudication procedures under the ARPA, the following diagnostic criteria now
apply:

In order to establish a diagnosis of COVID-19, an employee (or survivor) should submit:

a. A positive Polymerase Chain Reaction (PCR) or Antigen COVID-19 test result; or

b. A positive Antibody test result, together with contemporaneous medical evidence that the claimant had documented
symptoms of and/or was treated for COVID-19 by a physician (a notice to quarantine is not su�icient if there was no evidence of
illness); or

c. If no positive laboratory test is available, a COVID-19 diagnosis from a physician together with rationalized medical opinion
supporting the diagnosis and an explanation as to why a positive test result is not available.

In certain rare instances, a physician may provide a rationalized opinion with supporting factual and medical background as to
why the employee has a diagnosis of COVID-19 notwithstanding a negative or series of negative COVID-19 test results.

Medical reports from nurses or physician assistants are acceptable if a licensed physician cosigns the report.

2. Previously Denied Cases. The FECA program will review all COVID-19 claims previously denied in accordance with the guidance
provided in FECA Bulletin 21-09 based on the submission of an antigen test without contemporaneous medical to determine if the
claim can now be accepted. This will occur without a request from the claimant. If the FECA program determines that the case can
now be accepted under the ARPA, the case will be reopened under the Director's own motion under Section 8128(a) of the FECA,
and the case will be accepted. If this occurs, the claimant and employing agency will be notified.

Disposition: This Bulletin amends FECA Bulletin 21-09 and is to be retained until incorporated into the FECA Procedure Manual.

-------- 
 https://www.health.harvard.edu/diseases-and-conditions/if-youve-been-exposed-to-the-coronavirus
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Director for 
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FECA BULLETIN NO. 21-11
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1
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Issue Date: September 1, 2021

Subject: Retention of the American Medical Association's Guides to the Evaluation of Permanent Impairment, 6th Edition (2009).

Background: The schedule award provisions of the Federal Employees' Compensation Act (FECA) at 5 U.S.C. 8107 and its
implementing regulations at 20 C.F.R. 10.404 establish the compensation payable to employees sustaining permanent impairment.
For consistent results, and to ensure equal justice under the law to all claimants, good administrative practice necessitates the use
of a single set of tables with uniform standards applicable to all claimants. The American Medical Association's (AMA) Guides to the
Evaluation of Permanent Impairment has been adopted by the O�ice of Workers' Compensation Programs (OWCP) FECA Program
as the appropriate standard for evaluating schedule losses. In January 2008, the AMA published the Sixth Edition of the Guides,
noting that the Guides are revised periodically to incorporate current scientific clinical knowledge and judgment. This Edition
implemented substantial reforms to the methodology of calculating permanent impairment. In accordance with its established
practice, the FECA Program moved forward to this most recent version of the Guides in evaluating permanent impairment.

In August 2008, a 54-page "Clarifications and Corrections, Sixth Edition, Guides to the Evaluation of Permanent Impairment" was
distributed. The 54-page publication specified clarifications and corrections to the original printing of the Sixth Edition of the
Guides. Subsequently, the FECA Program adopted this most recent version of the Sixth Edition of the Guides on March 15, 2009,
with an e�ective date of May 1, 2009. See FECA Bulletin 09-03. The most recent version of the Sixth Edition at that time was the
second printing of the Sixth Edition in 2009, which incorporated the clarifications and corrections which were published in August
2008.

In April 2021, the AMA announced the commencement of regular updates to the Sixth Edition of the Guides. In addition, the AMA
further reported a transition to a digital platform and subscription service for the current and all future updates to the Sixth Edition
of the Guides. These updates are to be posted on the AMA Guides Digital Website approximately three months prior to their
e�ective date.

The first update to the Sixth Edition made in accordance with the new AMA policy, AMA Sixth Edition 2021, was made available on
April 1, 2021 and became e�ective on July 1, 2021.

All substantive updates made in the AMA Sixth Edition 2021 relate to mental and behavioral health conditions, including changes in
terminology and methodology related to the mental and behavioral health content . As the FECA Program has no statutory or
regulatory authority to provide schedule awards for mental health impairment, the changes in AMA Sixth Edition 2021, if adopted
by the Program, would not have any significant impact on its schedule award impairment calculations.

As noted above, the FECA Program has been using the Sixth Edition since 2009. In that time, the Program has worked with its
attending physicians, second opinion and referee physicians, and District Medical Advisors to provide clear, consistent, and
accurate impairment ratings using this version of the Guides Adoption of the AMA Sixth Edition 2021 at this time would place an
undue burden on the Program's stakeholders. It would require the procurement, learning, and understanding of a new and digital
edition of the Guides despite such edition having no material impact on impairment ratings provided under the FECA.

As such, it is in the best interest of the FECA Program to retain the second printing of the Sixth Edition (2009) at this time. Future
updates of the Guides will continue to be monitored and updated versions may be adopted depending on their impact on the FECA
Program and alignment with its goal of providing fair and consistent impairment awards to injured Federal workers.

Purpose: To provide notice that although the Sixth Edition of the AMA Guides have recently been updated, the FECA Program will
be maintaining the use of the second printing of the Sixth Edition (2009) rather than adopting the latest updated version.

Reference: 5 U.S.C. 8107 and 20 C.F.R. 10.404. This Bulletin supplements the information contained in the FECA Procedure Manual
3-0700 and 2-0808, as well as FECA Bulletin No. 09-03 and FECA Bulletin No. 17-06.

Action: No change or action is necessary at this time, and the FECA Program will continue to use the second printing of the Sixth
Edition (2009) to evaluate permanent impairment.

Any impairment report in which impairment is assessed using a more recent version of the Sixth Edition should be returned to the
rating physician with instructions to evaluate impairment under the second printing of the Sixth Edition (2009).

Applicability: Claims Examiners, Quality Assurance and Mentoring Examiners, Supervisory Claims Examiners, Hearing
Representatives, District Medical Advisors, and Claims Assistants.

Disposition: This Bulletin is to be retained until incorporated unto the FECA Procedure Manual.

 https://www.ama-assn.org/delivering-care/ama-guides/ama-guides-sixth-2021-current-medicine-permanent-impairment-ratings
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Director for 
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FECA BULLETIN NO. 21-12                                                                                                                                  September 30, 2021

Subject: Release of Privileged Medical Records

Background: The Privacy Act of 1974 provides that federal agencies “establish procedures for the disclosure to an individual upon
his request of his record or information pertaining to him, including special procedure, if deemed necessary, for the disclosure to an
individual of medical records, including psychological records, pertaining to him.” 5 U.S.C. 552a(f)(3). In accordance with the
Privacy Act and the Department’s implementing regulations, the OWCP Procedure Manual currently provides that where a claimant
requests medical records that discuss psychiatric conditions, the CE should ask the District Medical Advisor (DMA) whether
releasing such information would constitute a danger to the claimant or others; and if so, the CE should instruct the claimant that
the medical records will instead be provided to the claimant’s treating physician. See OWCP Procedure Manual, Chapter 1-0400-7(a)
(1)(A); see also 29 C.F.R. 71.4(d).

Since establishing this procedure, federal courts have found that the Privacy Act clearly directs agencies to devise special
procedures for disclosure of medical records in cases in which direct transmission could adversely a�ect a requesting individual,
but that these procedures eventually must lead to disclosure of the records to the requesting individual. See Bavido v. Apfel, 215
F.3d 743, 748-50 (7th Cir. 2000). Current Department of Justice (DOJ) guidelines further provide that while agencies have the
freedom to promulgate special procedures to limit potential harm from individual access to medical records, many courts have
held that agency rules for disclosure of medical records may not create, in e�ect, a new substantive exemption from accessing
medical records that would otherwise be available under the Privacy Act. This bulletin provides revised procedures consistent with
the Privacy Act, case law, and current DOJ guidance.

Reference: OWCP Procedure Manual Chapter 1-0400

Purpose: To provide revised procedures in situations where the FECA Program determines that release of medical documentation
to an injured worker would represent a health or safety risk to themselves or others.

Applicability: All DFELHWC FECA Program Sta�

Action: The claims examiner (CE) should take the following steps if he or she identifies a case in which there is an indication that
there may be a health or safety risk in allowing a claimant direct immediate access to his or her medical records. This identification
should be made based on evidence, not accepted condition and could be made in scenarios that include but are not limited to (1)
while reviewing a copy request, (2) while reviewing a second opinion report or other medical evidence, or (3) while taking a phone
call. Examples of cases that require further review are ones in which the medical evidence discusses suicidal or homicidal
tendencies or the claimant demonstrates threatening behavior.

In these cases:

1. The CE should provide the case number and recommendation to the Branch of Regulations and Procedures (R&P) through a
designated e-mail address.

2. R&P will review the request and make a final determination.

3. Should R&P disagree with the CE recommendation, the CE will be advised and no further action is needed. Any pending
Privacy Act requests can be processed in accordance with established procedure.

4. Should R&P agree with the CE determination, the claimant’s case file will be notated accordingly, and a letter will be issued
to the claimant explaining the determination and their Privacy Act appeal rights. See action item six below. The letter will
advise the claimant that they will be restricted from viewing his or her medical records in the Employees’ Compensation
Operations and Management Portal (ECOMP). The letter determination will be visible in ECOMP with a specific
category/subject (Outgoing/Medical Records Restricted) so that the claimant is aware of the reason why no medical records
are visible in ECOMP.
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5. If there is a pending Privacy Act or copy request, subsequent actions will depend on whether the claimant has designated an
authorized representative in accordance with 20 C.F.R. 10.700.

a. If the claimant has a designated authorized representative, a copy of the requested medical records should instead
be provided to the authorized representative of record. The claimant should be notified and advised to contact the
authorized representative, who will review the medical records with the claimant and then provide the claimant a copy
of the requested medical records.

b. If the claimant has not designated an authorized representative, the claimant should be advised that OWCP is
unable to release medical records directly to them due to concerns over the safety of the claimant and others. Instead,
the claimant should be instructed to designate an individual (such as a physician, health professional, or other
responsible individual) who is willing to receive medical records on the claimant’s behalf, review them, and then share
them with and release them to the claimant.

6. 6. Should the claimant disagree with the case file access restrictions indicated in the letter issued pursuant to action item
four above, they may file an administrative appeal to the Solicitor of Labor within 90 days of the date of the determination,
by mail, fax, or email, and in accordance with the specific requirements set forth in the provided appeal rights. See 29 C.F.R.
71.7.

Disposition: This Bulletin is to be retained until otherwise revised or incorporated into Part 1 of the OWCP Procedure Manual.
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Director for 
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FECA BULLETIN NO. 20-01

Issue Date: January 27, 2020

Expiration Date: February 28, 2021

Subject: Compensation Pay - Consumer Price Index (CPI) Cost-of-Living Adjustments.

Purpose: To furnish information on the CPI adjustment process for March 1, 2020.

The cost-of-living adjustments granted to a compensation recipient under the FECA are based on the "Consumer Price Index for
Urban Wage Earners and Clerical Workers" (CPI-W) figures published by the Bureau of Labor Statistics (BLS). The annual cost of
living increase is calculated by comparing the base month from the prior year to the base month of the current year, with the
percentage of increase adjusted to the nearest one-tenth of 1 percent. 5 U.S.C. §8146(a) establishes the base month for the FECA
CPI as December.

December 2018 had a CPI-W level of 244.786 and the December 2018 level was reported by BLS as 250.452. This means that the new
CPI increase, adjusted to the nearest one-tenth of one percent, is 2.3 percent. The increase is e�ective March 1, 2020, and is
applicable where disability or death occurred before March 1, 2019. In addition, the new base month for calculating the future CPI
is December 2019.

The maximum compensation rates  , which must not be exceeded, are as follows:1
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$8,886.25 per month 
$8,202.68 each four weeks 
$2,050.67 per week 
$410.13 per day (for a 5 day week)

Applicability: Appropriate National O�ice and District O�ice personnel.

Reference: FECA Consumer Price Index (CPI) Amendment, dated January 6, 1981; Bureau of Labor Statistics Consumer Price Index
Publication for December 2019 (USDL-20-0044)

Action: National O�ice Production updated the iFECS CPI tables and recalculated all payment records when the iFECS system was
not in use by District O�ice personnel. The March 28, 2020 will be the first check paid at the 2020 rate.

Please note that if there are any cases with fixed gross overrides, those cases must be reviewed to determine if CPI adjustment is
necessary. If so, a manual calculation will be required. If the gross override payment is in fact eligible for annual CPI increases, the
payment plate should be adjusted in the iFECS system to pay as a "Gross Override with CPI."

1. CPI Minimum and Maximum Adjustments Listings. Form CA-841, Cost-of-Living Adjustments; Form CA-842, Minimum
Compensation Rates; and Form CA-843, Maximum Compensation Rates, should be updated to indicate the increase for 2019.
Attached to this directive is a complete list of all the CPI increases and e�ective dates since October 1, 1966 through March 1,
2020, for reference.

2. Verification of Compensation. If claimants write or call for verification of the amount of compensation paid (possibly for
mortgage verification; insurance verification; loan application; etc.), please continue to provide this data in letter form from
the district o�ice. Many times a Benefit Statement may not reach the addressee and regeneration of the form is not possible.
A letter indicating the amount of compensation paid every four weeks will be an adequate substitute for this purpose.

Disposition: This Bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until further notice or the
indicated expiration date.

 

ANTONIO RIOS 
Director for 
Federal Employees' Compensation

Attachment: Cost of Living Adjustments

Distribution: All DFEC Sta�

 Per for Executive Heads of Departments and Agencies dated December 26, 2019.

 

COST-OF-LIVING ADJUSTMENTS 
Under 5 USC §8146(a)

EFFECTIVE DATE RATE EFFECTIVE DATE RATE

10/01/66 12.5% 03/01/90 4.50%

01/01/68 3.7% 03/01/91 6.1%

12/01/68 4.0% 03/01/92 2.8%

09/01/69 4.4% 03/01/93 2.5%

1
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EFFECTIVE DATE RATE EFFECTIVE DATE RATE

03/01/94 2.5%

06/01/70 4.4% 03/01/95 2.7%

03/01/71 4.0% 03/01/96 2.5%

05/01/72 3.9% 03/01/97 3.3%

06/01/73 4.8% 03/01/98 1.5%

01/01/74 5.2% 03/01/99 1.6%

07/01/74 5.3%

11/01/74 6.3% 03/01/00 2.8%

06/01/75 4.1% 03/01/01 3.3%

01/01/76 4.4% 03/01/02 1.3%

11/01/76 4.0% 03/01/03 2.4%

07/01/77 4.9% 03/01/04 1.6%

05/01/78 5.3% 03/01/05 3.4%

11/01/78 4.9% 03/01/06 3.5%

05/01/79 5.5% 03/01/07 2.4%

10/01/79 5.6% 03/01/08 4.3%

03/01/09 0.0%

04/01/80 7.2%

09/01/80 4.0% 03/01/10 3.4%

03/01/81 3.6% 03/01/11 1.7%

03/01/82 8.7% 03/01/12 3.2%
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EFFECTIVE DATE RATE EFFECTIVE DATE RATE

03/01/83 3.9% 03/01/13 1.7%

03/01/84 3.3% 03/01/14 1.5%

03/01/85 3.5% 03/01/15 0.3%

03/01/86 N/A 03/01/16 0.4%

03/01/87 0.7% 03/01/17 2.0%

03/01/88 4.5% 03/01/18 2.2%

03/01/89 4.4% 03/01/19 1.8%

03/01/20 2.3%

Prior to September 7, 1974, the new compensation a�er adding the CPI is rounded to the nearest $1.00 on a monthly basis or the
nearest multiple of $.23 on a weekly basis ($.23, $.46, $.69, or $.92). A�er September 7, 1974, the new compensation a�er adding
the CPI is rounded to the nearest $1.00 on a monthly basis or the nearest $.25 on a weekly basis ($.25, $.50, $.75, or $1.00).

New compensation rates

Prior to 11/1/74 E�. 11/1/74

Prior to 11/1/74 .08-.34 = .23 E�. 11/1/74 .13-.37 = .25

.35-.57 = .46 .38-.62 = .50

.58-.80 = .69 .63-.87 = .75

.81-.07 = .92 .88-.12 = 1.00

ATTACHMENT TO FECA BULLETIN NO. 20 - 01

Back to Top of FECA Bulletin No. 20-01
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FECA BULLETIN NO. 20-02

Issue Date: January 27, 2020

Expiration Date: January 1, 2021

Subject: Compensation Pay: Compensation Rate Changes for 2020.

Background: On December 26, 2019, the President signed an Executive Order increasing General Schedule basic pay rates for 2020.
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Reference: Memorandum for Executive Heads of Departments and Agencies dated December 26, 2019; and the attachment for the
2020 General Schedule.

Purpose: To inform the appropriate personnel of the minimum/maximum rates of compensation for a�ected cases on the periodic
disability and death payrolls.

The maximum compensation rate payable is based on the scheduled salary of a GS-15, Step 10 of $142,180 per annum. The basis
for the minimum compensation rate of $21,974 is the salary of a GS-2, Step 1. The actual rates are outlined below.

E�ective January 5, 2020

Type Minimum Maximum

Weekly $316.93 $2,050.67

Daily (5-day week) $63.39 $410.13

 

E�ective January 5, 2020

Type Minimum Maximum

28-Day Cycle $1,267.72 $8,202.68

 

E�ective January 5, 2020

Type Minimum Maximum

Monthly $1,831.17 $8,886.25

Action: The Integrated Federal Employees' Compensation System (iFECS) will be updated with the rate changes for the periodic
disability and death payrolls.

Applicability: Appropriate National and District O�ice personnel

Disposition: This bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until the indicated
expiration date.

 

Antonio Rios 
Director for 
Federal Employees' Compensation

Distribution: All DFEC Sta�

 Back to Top of FECA Bulletin No. 20-02
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FECA BULLETIN NO. 20-03

Issue Date: February 19, 2020

Expiration Date: January 1, 2021

Subject: Compensation Pay: Compensation Rate Changes for 2020. This Bulletin supersedes FECA Bulletin 20-02.

Background: On December 26, 2019, the President signed an Executive Order increasing General Schedule basic pay rates for 2020.

Reference: Memorandum for Executive Heads of Departments and Agencies dated December 26, 2019; and the attachment for the
2020 General Schedule.

Purpose: To inform the appropriate personnel of the minimum/maximum rates of compensation for a�ected cases on the periodic
disability and death payrolls.

The maximum compensation rate payable is based on the scheduled salary of a GS-15, Step 10 of $142,180 per annum. The basis
for the minimum compensation rate of $21,974 is the salary of a GS-2, Step 1. The actual rates are outlined below.

E�ective January 5, 2020

Type Minimum Maximum

Weekly $316.92 $2,050.68

Daily (5-day week) $63.38 $410.14

 

E�ective January 5, 2020

Type Minimum Maximum

28-Day Cycle $1,267.68 $8,202.72

 

E�ective January 5, 2020

Type Minimum Maximum

Monthly $1,831.09 $8,886.28

Action: The Integrated Federal Employees' Compensation System (iFECS) will be updated with the rate changes for the periodic
disability and death payrolls.

Applicability: Appropriate National and District O�ice personnel

Disposition: This bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until the indicated
expiration date.
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Antonio Rios 
Director for 
Federal Employees' Compensation

Distribution: All DFEC Sta�
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FECA BULLETIN NO. 20-04

Issue Date: February 19, 2020

Expiration Date: February 28, 2021

Subject: Compensation Pay - Consumer Price Index (CPI) Cost-of-Living Adjustments. This Bulletin supersedes FECA Bulletin 20-
01.

Purpose: To furnish information on the CPI adjustment process for March 1, 2020.

The cost-of-living adjustments granted to a compensation recipient under the FECA are based on the "Consumer Price Index for
Urban Wage Earners and Clerical Workers" (CPI-W) figures published by the Bureau of Labor Statistics (BLS). The annual cost of
living increase is calculated by comparing the base month from the prior year to the base month of the current year, with the
percentage of increase adjusted to the nearest one-tenth of 1 percent. 5 U.S.C. §8146(a) establishes the base month for the FECA
CPI as December.

December 2018 had a CPI-W level of 244.786 and the December 2019 level was reported by BLS as 250.452. This means that the new
CPI increase, adjusted to the nearest one-tenth of one percent, is 2.3 percent. The increase is e�ective March 1, 2020, and is
applicable where disability or death occurred before March 1, 2019. In addition, the new base month for calculating the future CPI
is December 2019.

The maximum compensation rates  , which must not be exceeded, are as follows:

$8,886.28 per month 
$8,202.72 each four weeks 
$2,050.68 per week 
$410.14 per day (for a 5 day week)

Applicability: Appropriate National O�ice and District O�ice personnel.

Reference: FECA Consumer Price Index (CPI) Amendment, dated January 6, 1981; Bureau of Labor Statistics Consumer Price Index
Publication for December 2019 (USDL-20-0044)

Action: National O�ice Production updated the iFECS CPI tables and recalculated all payment records when the iFECS system was
not in use by District O�ice personnel. The March 28, 2020 will be the first check paid at the 2020 rate.

Please note that if there are any cases with fixed gross overrides, those cases must be reviewed to determine if CPI adjustment is
necessary. If so, a manual calculation will be required. If the gross override payment is in fact eligible for annual CPI increases, the
payment plate should be adjusted in the iFECS system to pay as a "Gross Override with CPI."

1. CPI Minimum and Maximum Adjustments Listings. Form CA-841, Cost-of-Living Adjustments; Form CA-842, Minimum
Compensation Rates; and Form CA-843, Maximum Compensation Rates, should be updated to indicate the increase for 2019.
Attached to this directive is a complete list of all the CPI increases and e�ective dates since October 1, 1966 through March 1,
2020, for reference.
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2. Verification of Compensation. If claimants write or call for verification of the amount of compensation paid (possibly for
mortgage verification; insurance verification; loan application; etc.), please continue to provide this data in letter form from
the district o�ice. Many times a Benefit Statement may not reach the addressee and regeneration of the form is not possible.
A letter indicating the amount of compensation paid every four weeks will be an adequate substitute for this purpose.

Disposition: This Bulletin is to be retained in Part 5, Benefit Payments, Federal (FECA) Procedure Manual, until further notice or the
indicated expiration date.

 

ANTONIO RIOS 
Director for 
Federal Employees' Compensation

Attachment: Cost of Living Adjustments

Distribution: All DFEC Sta�

 Per for Executive Heads of Departments and Agencies dated December 26, 2019.

 

COST-OF-LIVING ADJUSTMENTS 
Under 5 USC §8146(a)

EFFECTIVE DATE RATE EFFECTIVE DATE RATE

10/01/66 12.5% 03/01/90 4.50%

01/01/68 3.7% 03/01/91 6.1%

12/01/68 4.0% 03/01/92 2.8%

09/01/69 4.4% 03/01/93 2.5%

03/01/94 2.5%

06/01/70 4.4% 03/01/95 2.7%

03/01/71 4.0% 03/01/96 2.5%

05/01/72 3.9% 03/01/97 3.3%

06/01/73 4.8% 03/01/98 1.5%

01/01/74 5.2% 03/01/99 1.6%

07/01/74 5.3%

11/01/74 6.3% 03/01/00 2.8%

1
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EFFECTIVE DATE RATE EFFECTIVE DATE RATE

06/01/75 4.1% 03/01/01 3.3%

01/01/76 4.4% 03/01/02 1.3%

11/01/76 4.0% 03/01/03 2.4%

07/01/77 4.9% 03/01/04 1.6%

05/01/78 5.3% 03/01/05 3.4%

11/01/78 4.9% 03/01/06 3.5%

05/01/79 5.5% 03/01/07 2.4%

10/01/79 5.6% 03/01/08 4.3%

03/01/09 0.0%

04/01/80 7.2%

09/01/80 4.0% 03/01/10 3.4%

03/01/81 3.6% 03/01/11 1.7%

03/01/82 8.7% 03/01/12 3.2%

03/01/83 3.9% 03/01/13 1.7%

03/01/84 3.3% 03/01/14 1.5%

03/01/85 3.5% 03/01/15 0.3%

03/01/86 N/A 03/01/16 0.4%

03/01/87 0.7% 03/01/17 2.0%

03/01/88 4.5% 03/01/18 2.2%

03/01/89 4.4% 03/01/19 1.8%

03/01/20 2.3%
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Prior to September 7, 1974, the new compensation a�er adding the CPI is rounded to the nearest $1.00 on a monthly basis or the
nearest multiple of $.23 on a weekly basis ($.23, $.46, $.69, or $.92). A�er September 7, 1974, the new compensation a�er adding
the CPI is rounded to the nearest $1.00 on a monthly basis or the nearest $.25 on a weekly basis ($.25, $.50, $.75, or $1.00).

New compensation rates

Prior to 11/1/74 E�. 11/1/74

Prior to 11/1/74 .08-.34 = .23 E�. 11/1/74 .13-.37 = .25

.35-.57 = .46 .38-.62 = .50

.58-.80 = .69 .63-.87 = .75

.81-.07 = .92 .88-.12 = 1.00

ATTACHMENT TO FECA BULLETIN NO. 20 - 04

Back to Top of FECA Bulletin No. 20-04

Back to FECA Bulletins (2020-2024) Table of Contents

 

FECA BULLETIN NO. 20-05

Issue Date: March 31, 2020

Subject: Federal Employees Contracting COVID-19 in Performance oF Duty

Background: The Federal Employees' Compensation Act (FECA) covers injury in the performance of duty; injury includes a disease
proximately caused by federal employment. The U.S. Department of Labor's (DOL) O�ice of Workers' Compensation Programs
(OWCP) Division of Federal Employees' Compensation (DFEC) provides to an employee injured while in the performance of duty,
the services, appliances, and supplies prescribed or recommended by a qualified physician, which OWCP considers "likely to cure,
give relief, reduce the degree or the period of disability, or aid in lessening the amount of the monthly compensation." See 5 U.S.C.
8103. FECA pays compensation for disability or death of an employee resulting from injury in the performance of duty.

While all federal employees who contract COVID-19 related to their federal employment are entitled to FECA coverage, special case
handling considerations apply to those employees engaged in high-risk employment. In the case of COVID-19, federal employees
who are required to have in-person and close proximity interactions with the public on a frequent basis – such as members of law
enforcement, first responders, and front-line medical and public health personnel – will be considered to be in high-risk
employment triggering the application of Chapter 2-0805-6 of the FECA Procedure Manual. In such cases, there is an implicit
recognition of a higher likelihood of infection related to such federal employment. OWCP DFEC recognizes that certain kinds of
employment routinely present situations that may lead to infection by contact with sneezes, droplet infection, bodily secretions,
and surfaces on which the COVID-19 virus may reside. Conditions such as COVID-19 (like the diseases covered in Chapter 2-0805-6)
more commonly represent a work hazard in health care facilities, correctional institutions, and drug treatment centers, among
others. The employment-related incidence of COVID-19 appears more likely to occur among members of law enforcement, first
responders, and front-line medical and public health personnel, and among those whose employment causes them to come into
direct and frequent in-person and close proximity contact with the public.

DOL has created new procedures to specifically address COVID-19 claims. Employees filing a claim for workers' compensation
coverage as a result of COVID-19 should file Form CA-1, Federal Employee's Notice of Traumatic Injury and Claim for Continuation of
Pay/Compensation. The new procedures will also call the adjudicator's attention to the type of employment held by the employee,
rather than burdening the employee with identifying the exact day or time they contracted the novel coronavirus.

Purpose: To provide targeted instructions to claims sta� on the handling of COVID-19 FECA claims by federal employees.

Action:
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https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title5-section8103&num=0&edition=prelim
https://www.dol.gov/agencies/owcp/FECA/regs/compliance/DFECfolio/FECA-PT2/group1#208056
https://www.ecomp.dol.gov/content/help/IW/chapter_4_page_1.html


1. A special indicator has been assigned to all COVID-19 claims. The indicator is available for input in the Employees'
Compensation and Management Portal (ECOMP) or can be added by case-create clerks where the form is received on paper
or by fax. However, where the indicator is not included (such as in cases where the agency uses its own electronic data
interchange (EDI) system or where the agency did not elect to use the indicator available in ECOMP), claims examiners
should alert their District Director that the COVID-19 indicator must be added.

2. An OWCP DFEC COVID-19 Task Force has been created to help ensure cases are handled expeditiously in a fair and consistent
manner. The Task Force will review all COVID-19 claims development and adjudications.

3. EXPOSURE FROM HIGH-RISK EMPLOYMENT: If a COVID-19 claim is filed by a person in high-risk employment (by job category
or otherwise confirmed by the employer ), OWCP DFEC will accept that the exposure to COVID-19 was proximately caused by
the nature of the employment. If the employer supports the claim and that the exposure occurred, and the CA-1 is filed
within 30 days, the employee is eligible to receive Continuation of Pay for up to 45 days.

4. EXPOSURE FROM OTHER EMPLOYMENT: If a COVID-19 claim is filed by a person whose position is not considered high-risk,
OWCP DFEC will require the claimant to provide a factual statement and any available evidence concerning exposure. The
employing agency will also be expected to provide OWCP DFEC with any information they have regarding the alleged
exposure, and to indicate whether they are supporting or controverting the claim. If the employer supports the claim,
including that the exposure occurred, and the CA-1 is filed within 30 days, the employee is eligible to receive Continuation of
Pay for up to 45 days.

5. TESTING: The results of any COVID-19 testing should be submitted to OWCP if available. If the employee has encountered
di�iculty in obtaining such testing, OWCP will authorize such testing if the employee is working in high-risk employment or
otherwise has a confirmed COVID-19 employment exposure.

6. MEDICAL: Medical evidence establishing a diagnosis of COVID-19 is needed. You will need to provide medical evidence
establishing that the diagnosed COVID-19 was aggravated, accelerated, precipitated, or directly caused by your work-related
activities. For health and safety reasons, claimants may wish to use telehealth to obtain medical evidence from a qualified
physician – OWCP encourages this flexibility.

7. CAUSAL RELATIONSHIP: Establishing causal relationship generally requires a qualified physician's opinion, based on a
reasonable degree of medical certainty, that the diagnosed condition is causally related to employment conditions. This
opinion must be based on a complete factual and medical background. In the case of high-risk employment, the factual and
medical background would include the physician's recognition that the employee is engaged in high-risk employment that
included exposure to COVID-19 while in federal employment. See D.M. (T.M.) Docket No. 19-0358 (issued March 19, 2020)
(ECAB found the employee's death due to meningococcemia was causally related to her high-risk employment as a nurse at
the employing establishment, as her employment routinely presented situations which could lead to infection by contact
with human blood, bodily secretions, and other substances.)

8. USE OF THE DISTRICT MEDICAL ADVISOR (DMA): In the case of high-risk employment where testing establishes a diagnosis of
COVID-19 but no physician's signature is on file following appropriate development, the CE may use the DMA to establish the
diagnosis and provide the above-referenced recognition that the employee is engaged in high-risk employment that
included exposure to COVID-19 while in federal employment.

9. DISABILITY: FECA pays compensation for partial or total disability of an employee resulting from injury in the performance of
duty. Just as with other conditions/claims, disability is claimed by the filing of a CA-7, Claim for Compensation, with the
employing agency and requires an incapacity because of an employment-related injury to earn wages.

 A real-time list of occupational codes and/or job series, including the geographic locations where the high-risk determination has
been flagged by the agency, will be available to OWCP sta� to assist OWCP's determination that the position falls within that
category.

 

Applicability: Appropriate National and District O�ice personnel.

Disposition: This bulletin is to be retained until incorporated into the Procedure Manual.

ANTONIO RIOS 
Director for 
Federal Employees' Compensation 
Distribution: All DFEC Sta�
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FECA BULLETIN NO. 20-06

Issue Date: June 5, 2020

Subject: Change in collection procedures for debt owed to the Division of Federal Employees' Compensation (DFEC).

Background: 20 CFR §10.441(b) provides that when an overpayment has been made to an individual who is not entitled to further
payments, the individual shall refund to the O�ice of Workers' Compensation (OWCP) the amount of the overpayment as soon as
the error is discovered or his or her attention is called to the same.

The overpayment is subject to the provisions of the Federal Claims Collection Act of 1966 (as amended), 31 U.S.C. §§ 3701-3720A,
and may be reported to the Internal Revenue Service as income. If the individual fails to make such refund and the overpayment
cannot be recovered from continuing compensation, the OWCP may recover the debt through any available means, including o�set
of salary, annuity benefits, or other Federal payments, including tax refunds as authorized by the Tax Refund O�set Program, or
referral of the debt to a collection agency or to the Department of Justice.

Previously, if DFEC could not recover an overpayment from continuing compensation or through similar, alternative means, the
debtor was required to submit a paper check by mail.

If a payment was not received in response to the Final Overpayment Determination, DFEC sta� issued demand letters and referred
the debt to the Treasury for collection, when appropriate.

Applicability: Appropriate National O�ice and District O�ice personnel.

Reference: 5 U.S. C. § 8129, 31 U.S.C. §§ 3701-3720A, 20 C.F.R. §10.441, Chapter 6-0100, Introduction and Chapter 6-0500, Debt
Liquidation, Part 6, Debt Management, Federal (FECA) Procedure Manual.

Action:

1. Once a Final Overpayment Determination has been issued to a debtor, and recovery cannot be made from continuing
compensation payments, DFEC sta� will refer the debt and a copy of the decision to National O�ice for submission to
Treasury's Centralized Receivable Service (CRS). CRS will collect payments on behalf of the program and pursue collection
actions including referrals for Cross Servicing.

2. Payments received through CRS will be posted to the account via the debt management application in the integrated Federal
Employees' Compensation System (iFECS).

Disposition: This bulletin should be retained until incorporated into Chapter 6-0500, Debt Liquidation, of the FECA Procedure
Manual.

 

ANTONIO RIOS 
Director for 
Federal Employees' Compensation

Distribution: All DFEC Sta�

Back to Top of FECA Bulletin No. 20-06
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Workers’ Compensation Coverage Presumptions for COVID-19 
Prepared by the Workers’ Injury Law & Advocacy Group 

As of April 2021 
 

State Status Coverage Legal method 
of enactment 

Details Type of 
Presumption 

Alaska Passed 
(expired 
11/15/20) 

First responders 
and health care 
providers 

Legislation Senate Bill 
241 

Conclusive 

Alaska Proposed Workers in 
positions placing 
them at higher 
risk for infection 

Legislation House Bill 45 Rebuttable by 
“clear and 
convincing 
evidence” 

Arkansas Passed All workers Executive Order Executive 
Order 20-35 

No 
presumption, 
but removes 
prohibition of 
coverage of 
“ordinary 
diseases of life” 

California Passed First responders 
in all cases; 
other workers 
only after 
“outbreak” at 
employment 

Legislation Senate Bill 
1159 

Rebuttable 

California Passed All workers Executive order Executive 
Order N-62-
20 

Rebuttable 

Colorado Failed in 
Senate 

“Essential 
workers” 
including a wide 
range of 
occupations 

Legislation Senate Bill 
216 

Rebuttable by 
“clear and 
convincing 
evidence” 

Connecticut Passed All workers Executive order Executive 
Order No. 7JJJ 

Rebuttable by 
preponderance 
of the evidence 

Florida Passed First responders Administrative 
rule 

Link Unknown 

Florida Proposed Emergency 
workers 

Legislation House bill 53 
(2022) 

Rebuttable by 
“competent 
evidence” 

Illinois Passed-
withdrawn 

First-responders 
and front-line 
workers 

Administrative 
rule 

Emergency 
Rule 9030.70 
(withdrawn 
after lawsuit) 

Rebuttable 
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http://www.akleg.gov/basis/Bill/Detail/31?Root=sb241#tab1_4
http://www.akleg.gov/basis/Bill/Detail/31?Root=sb241#tab1_4
http://www.akleg.gov/basis/Bill/Detail/32?Root=HB%20%2045#tab1_4
https://governor.arkansas.gov/images/uploads/executiveOrders/EO_20-35.pdf
https://governor.arkansas.gov/images/uploads/executiveOrders/EO_20-35.pdf
http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB1159
http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200SB1159
https://www.gov.ca.gov/wp-content/uploads/2020/05/5.6.20-EO-N-62-20-text.pdf
https://www.gov.ca.gov/wp-content/uploads/2020/05/5.6.20-EO-N-62-20-text.pdf
https://www.gov.ca.gov/wp-content/uploads/2020/05/5.6.20-EO-N-62-20-text.pdf
https://legiscan.com/CO/bill/SB216/2020
https://legiscan.com/CO/bill/SB216/2020
https://portal.ct.gov/-/media/Office-of-the-Governor/Executive-Orders/Lamont-Executive-Orders/Executive-Order-No-7JJJ.pdf
https://portal.ct.gov/-/media/Office-of-the-Governor/Executive-Orders/Lamont-Executive-Orders/Executive-Order-No-7JJJ.pdf
https://www.thecentersquare.com/florida/florida-extends-workers-comp-to-frontline-state-employees-exposed-to-covid-19-on-job/article_df040ac4-738e-11ea-87c5-6f2006dc1c8d.html
https://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=73073&SessionId=93
https://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=73073&SessionId=93
https://www2.illinois.gov/sites/iwcc/news/Documents/15APR20-Notice_of_Emergency_Amendments_CORRECTED-clean-50IAC9030_70.pdf
https://www2.illinois.gov/sites/iwcc/news/Documents/15APR20-Notice_of_Emergency_Amendments_CORRECTED-clean-50IAC9030_70.pdf
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Illinois Passed-in 
effect until 
June 30, 2021 

First-responders 
and front-line 
workers 
(broadly 
defined) 

Legislation Senate Bill 
471 

Rebuttable 

Kansas Failed All workers Legislation House Bill 
2007 

Rebuttable 

Kentucky Passed Healthcare 
workers, first 
responders, 
grocery workers, 
and others 

Executive order Order 2020-
277 

Contestable 

Massachusetts Proposed First responders 
and emergency 
medical workers 

Legislation House Docket 
4949 

Evidentiary 
occupational 
exposure--
rebuttable 

Michigan Passed First responders Administrative 
rule 

Link Conclusive 

Minnesota Passed; 
extended to 
end of 2021 

First responders 
and health care 
workers 

Legislation House File 
4537 ; 
extended in 
HF 2253 

Rebuttable 

Missouri Passed First responders Administrative 
rule 

Link Rebuttable by 
“clear and 
convincing 
evidence” 

New Jersey Passed Emergency and 
healthcare 
workers 

Legislation Senate Bill 
2380 

Rebuttable by a 
preponderance 
of the evidence 

New Mexico Passed State emergency 
workers and first 
responders 

Executive Order Executive 
Order 2020-
025 

Unstated 

New York Proposed First responders Legislation Senate Bill 
S8041A 

Unstated 
(conclusive) 

North Carolina Proposed First responders, 
healthcare 
workers, and 
other “essential” 
workers such as 
“food service” 
and “retail” 
workers 

Legislation House Bill 
1057 

Rebuttable by 
“clear and 
convincing 
evidence” 

North Dakota Passed Emergency 
workers 

Executive order Link Special 
eligibility--no 
presumption 

168

http://www.ilga.gov/legislation/billstatus.asp?DocNum=471&GAID=15&GA=101&DocTypeID=SB&LegID=116408&SessionID=108&SpecSess=0
http://www.ilga.gov/legislation/billstatus.asp?DocNum=471&GAID=15&GA=101&DocTypeID=SB&LegID=116408&SessionID=108&SpecSess=0
http://www.kslegislature.org/li_2020s/b2020s/measures/hb2007/
http://www.kslegislature.org/li_2020s/b2020s/measures/hb2007/
https://governor.ky.gov/attachments/20200409_Executive-Order_2020-277_Workers-Compensation.pdf
https://governor.ky.gov/attachments/20200409_Executive-Order_2020-277_Workers-Compensation.pdf
https://malegislature.gov/Bills/191/HD4949
https://malegislature.gov/Bills/191/HD4949
http://mml.org/pdf/risk%20mgmt/Workers_Disability_Compensation_Agency_COVID-19_First_Responder_ER_684245_7.pdf
https://www.revisor.mn.gov/bills/text.php?number=HF4537&type=bill&version=0&session=ls91&session_year=2020&session_number=0
https://www.revisor.mn.gov/bills/text.php?number=HF4537&type=bill&version=0&session=ls91&session_year=2020&session_number=0
https://www.revisor.mn.gov/bills/bill.php?f=HF2253&b=house&y=2021&ssn=0
https://labor.mo.gov/sites/labor/files/8_CSR_50-5.005_Emergency_Final.pdf
https://www.njleg.state.nj.us/2020/Bills/S2500/2380_I1.HTM
https://www.njleg.state.nj.us/2020/Bills/S2500/2380_I1.HTM
https://www.iaff.org/wp-content/uploads/NM-Executive-Order-2020-025.pdf
https://www.iaff.org/wp-content/uploads/NM-Executive-Order-2020-025.pdf
https://www.iaff.org/wp-content/uploads/NM-Executive-Order-2020-025.pdf
https://www.nysenate.gov/legislation/bills/2019/S8041
https://www.nysenate.gov/legislation/bills/2019/S8041
https://www.ncleg.gov/BillLookUp/2019/H1057
https://www.ncleg.gov/BillLookUp/2019/H1057
https://www.governor.nd.gov/sites/www/files/documents/executive-orders/Executive%20Order%202020-12%20WSI%20extension%20for%201st%20responders.pdf
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Ohio Proposed First responders 
and emergency 
medical workers 

Legislation House Bill 571 Rebuttable 

Pennsylvania Proposed “Life-sustaining” 
occupations, 
which includes 
first responders 
but also grocery 
workers, 
pharmacists, 
trash collectors, 
and others 

Legislation House Bill 
2396 

Conclusive  

South Carolina Proposed First responders 
and healthcare 
workers 

Legislation House Bill 
5482 

Unstated 
(conclusive) 

Texas Passed First responders Administrative 
rule 

Link Special 
eligibility--no 
presumption 

Texas Proposed First responders 
and public 
safety workers 

Numerous 
legislative 
proposals 

Senate bill 
107; House 
bills 310 and 
34 

Rebuttable by a 
“preponderance 
of the 
evidence” 

Utah Passed  First responders Legislation House Bill 
3007 

Rebuttable 

Vermont Passed “Front-line 
workers” 
including a wide 
range of 
occupations 

Legislation Senate Bill 
342 

Rebuttable by a 
“preponderance 
of the 
evidence” 

Washington Passed “Front-line 
workers” 
including a wide 
range of 
occupations 

Legislation Senate Bill 
5115 

Rebuttable by a 
“preponderance 
of the 
evidence” 

Wisconsin Passed First responders 
and front-line 
workers 

Legislation Assembly Bill 
1038 

Rebuttable 

Wisconsin Proposed Wider group of 
“critical” 
workers than 
covered by 
previous 
legislation 

Legislation LRB-6522 Rebuttable 

Wyoming Passed All workers Legislation Senate File 
1002 

Conclusive 
presumption of 
“increased risk” 
from work 

169

https://www.legislature.ohio.gov/legislation/legislation-documents?id=GA133-HB-571
https://www.legis.state.pa.us/cfdocs/billInfo/BillInfo.cfm?syear=2019&sind=0&body=H&type=B&bn=2396
https://www.legis.state.pa.us/cfdocs/billInfo/BillInfo.cfm?syear=2019&sind=0&body=H&type=B&bn=2396
https://www.scstatehouse.gov/sess123_2019-2020/bills/5482.htm
https://www.scstatehouse.gov/sess123_2019-2020/bills/5482.htm
https://www.tdi.texas.gov/wc/information/documents/s6070320m.pdf
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=SB107
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB310
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB34
https://le.utah.gov/%7E2020S3/bills/static/HB3007.html
https://le.utah.gov/%7E2020S3/bills/static/HB3007.html
https://legislature.vermont.gov/bill/status/2020/S.342
https://legislature.vermont.gov/bill/status/2020/S.342
https://app.leg.wa.gov/billsummary?billnumber=5115&year=2021&initiative=False
https://app.leg.wa.gov/billsummary?billnumber=5115&year=2021&initiative=False
https://docs.legis.wisconsin.gov/2019/proposals/ab1038
https://docs.legis.wisconsin.gov/2019/proposals/ab1038
https://wcc-public-news-storage-4081.s3-us-west-2.amazonaws.com/20/11-Nov/201117Bill.pdf
https://www.wyoleg.gov/Legislation/2020/SF1002?specialSessionValue=1
https://www.wyoleg.gov/Legislation/2020/SF1002?specialSessionValue=1


Montgomery v. Brown, 109 Ind.App. 95 (1940)  
27 N.E.2d 884 
 

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1 
 

 
 

109 Ind.App. 95 
Appellate Court of Indiana, in Banc. 

MONTGOMERY 
v. 

BROWN et al. 

No. 16588. 
| 

June 19, 1940. 

Synopsis 
Appeal from Industrial Board. 
  
Proceeding under the Workmen’s Compensation Act by 
Lela Brown and others, claimants, opposed by Thane M. 
Montgomery, employer, to recover compensation for the 
death of Gerald Brown, employee. From an award of 
compensation made by the full Industrial Board in favor 
of claimants, employer appeals. 
  
Affirmed. 
  
 
 

West Headnotes (5) 
 
 
[1] 
 

Workers’ Compensation Liberal or Strict 
Construction in General 
 

 The Workmen’s Compensation Law should be 
given a broad and liberal construction. 

2 Cases that cite this headnote 
 

 
 
[2] 
 

Workers’ Compensation What Injuries Arise 
Out of Employment in General 
 

 An accident “arises out of employment” when 
there is a causal connection between it and the 
performance of some service of the 
employment, the causal relation being 
established when the accident is shown to have 
arisen out of a risk which a reasonable person 
might have comprehended as incidental to 

employment at time of entering into it or when 
there is an incidental connection between the 
conditions under which the employee works and 
his resulting injury. 

4 Cases that cite this headnote 
 

 
 
[3] 
 

Workers’ Compensation Injuries by 
Elements or Act of God 
 

 Where employment of injured person requires 
him to be at place where his injury is received 
and he is in fact at such place in pursuance of 
discharge of duties of his employment, risk 
thereby encountered is a “risk incidental to 
employment”, though injury may result from 
conditions produced by weather to which 
persons generally in locality are exposed. 

 
 

 
 
[4] 
 

Workers’ Compensation Injuries by 
Elements or Act of God 
 

 That injury resulted from an act of God does not 
of itself preclude recovery of compensation, but 
it must further appear that injured employee 
experienced no greater hazard by reason of his 
employment than other members of general 
public not so engaged experienced at time and 
place of injury, and test is whether employment 
increased danger. 

 
 

 
 
[5] 
 

Workers’ Compensation Storms and Floods 
 

 Where employee while at employer’s office 
which was a place of safety informed 
employer’s wife who was in charge of business 
that a storm was coming and that he was going 
to put employer’s truck away, and it was not 
shown that she told employee to do otherwise, 
and employee proceeded to run truck into garage 
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and for purpose of unlocking the door made his 
way around building on only direct route 
available, and placed himself near wall which 
collapsed by reason of storm, causing his death, 
evidence showed a causal relation between 
employment and injury so that dependents were 
entitled to compensation for employee’s death 
on ground that it was result of an accident which 
“arises out of employment” as against 
contention that death resulted from an act of 
God. 

1 Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

*885 Clarence F. Merrell and Slaymaker, Merrell & 
Locke, all of Indianapolis, for appellant. 

McAleer, Dorsey, Travis & Young, of Hammond, for 
appellees. 

Opinion 
 

DE VOSS, Judge. 

 

This is an appeal from an award of compensation made by 
the full Industrial Board to appellees as the surviving 
dependents of one Gerald Brown, who was alleged to 
have suffered an accident arising out of and in the course 
of his employment, resulting in his death. 

The full Board made a finding and award favorable to 
appellees, and so much of said finding and award as is 
pertinent to this appeal is as follows: 
“And the Full Industrial Board, having heard the 
argument of counsel, having reviewed the evidence and 
being duly advised therein, now finds that on June 10, 
1939, while in the employ of the defendant at an average 
weekly wage of $15.39, one Gerald Brown suffered an 
injury as the result of an accident arising out of and in the 
course of his employment, of which the defendant had 
knowledge; that the accidental injury resulted in the death 
of the said Gerald Brown on the same day; that at the time 
of his death the said Gerald Brown was living with Lela 
Brown, his wife, and Dennis Brown, a son, both at home 
and wholly dependent upon the said Gerald Brown for 
support; that on August 10, 1939, plaintiffs filed their 

application for the adjustment of a claim for 
compensation. 
  
“And the Full Industrial Board now finds for plaintiffs on 
their application, that the death of the said Gerald Brown 
was due to an accidental injury arising out of and in the 
course of his employment. 
  
“It is further found that defendant has not paid the 
statutory $150.00 funeral expenses. 
  
“Award 
  
“It is therefore considered an order by the Full Industrial 
Board of Indiana that there is awarded plaintiffs as against 
defendant compensation at the rate of $8.80 per week 
beginning on June 10, 1939, during the period of their 
dependency, but not exceeding 300 weeks as to time.” 
  

Appellant assigns as error for reversal that the award of 
the full Industrial Board is contrary to law, and the only 
contention made by appellant to support this assigned 
error is, that the accident resulting in the death of Gerald 
Brown did not arise out of his employment by appellant. 

There is no material conflict in the evidence and the 
substance thereof is as follows: Appellant herein was 
engaged in the grain and farm implement business each 
conducted in a separate location, being about a city block 
apart. Gerald Brown, appellees’ decedent, was a general 
employee and worked wherever needed in both of said 
lines of business for appellant. On June 10, 1939, he had 
been working at the grain elevator and between two and 
three o’clock P.M. of that day he unloaded a truck load of 
oats at the elevator. Upon the completion *886 of 
unloading the load of oats he drove on the scales and was 
informed by Catherine Montgomery, wife of appellant 
who was in charge of the business at the elevator, that it 
looked as if there was a storm coming up, whereupon 
appellees’ decedent stated that he was going to put the 
truck away, it being his regular duty to take care of the 
truck and put it away. Immediately prior to this time a 
very black cloud was coming from the west, and 
apparently there was a storm coming on. Appellant saw 
the storm coming and had locked both the front and rear 
doors of the farm implement building where the truck was 
kept just prior to the time the storm broke, and went to the 
elevator. 

After the storm, some time between three and four 
o’clock P. M. it was discovered that a considerable 
portion of the north wall and a part of the west wall of the 
building occupied by appellant as a farm implement 
building had fallen, as a consequence of the wind storm. 
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Decedent’s body was discovered under the cement blocks 
of the north wall which had fallen, approximately ten feet 
from the rear end of the building. The truck was found 
outside the rear of the building, faced to go into the 
building. 

According to the record, other buildings in the vicinity 
suffered slight damage from the storm, but the building 
occupied by appellant as an implement store was the only 
one which in any part collapsed. Appellant’s wife, who 
supervised appellant’s employees, stated, subsequent to 
the discovery of the body under the wall, that if she 
“hadn’t sent Buddy (appellees’ decedent) out it might not 
have happened.” 

No one saw appellees’ decedent after he drove away from 
the elevator, but in response to a question appellant stated: 
“Q. And do you know who put the truck there? A. No I 
don’t. I didn’t see Mr. Brown put it there, but he was the 
last man in it and evidently he drove the truck up there.” 
  

Appellant further testified as follows: 
“Q. And if he did drive the truck up there it would be 
necessary for him then to go around from the rear to the 
front of the building? A. That’s right. 
  
“Q. And would he have to go around one side of that 
building? A. Around there or go south approximately a 
block to get around. The natural way would be to go 
around to the north side of the building. We had a walk 
around there, a beaten path, not a regular walk, that’s the 
way we all traveled to the front of the building. 
  
“Q. That was the general custom of all? A. That was the 
general custom.” 
  

All facts necessary to sustain the award, except the fact 
that the accidental injury arose out of the employment, 
were stipulated by the parties. 

It is contended by appellant that the injury resulting in the 
death of appellees’ decedent was the result of an act of 
God, and that it did not arise out of his employment and 
therefore appellant, as his employer, is not liable for such 
injury and death. 
[1] The matter involved presents a legal question upon the 
application of which the different jurisdictions do not 
fully agree. However, the words “by accident arising out 
of and in the course of the employment” have been 
considered by this court on a number of occasions and the 
meaning of the phrase “arise out of the employment” was 
defined in the case of Empire Health, etc., Ins. Co. v. 
Purcell, 1921, 76 Ind.App. 551, 555, 132 N.E. 664, 665, 

in the following language: “An accident is said to arise 
out of the employment when there is a causal connection 
between it and the performance of some service of the 
employment. The causal relation is established when the 
accident is shown to have arisen out of a risk which a 
reasonable person might have comprehended as incidental 
to the employment at the time of entering into it, or when 
the evidence shows an incidental connection between the 
conditions under which the employé works and his 
resulting injury.” 
  
[2] As to when an accident is “incidental” to the 
employment, this court said in Re Harraden, 1917, 66 
Ind.App. 298, 304, 118 N.E. 142, 143: “Where the 
employment of the injured person requires him to be at 
the place where his injury is received, and he is in fact at 
such place in pursuance of the discharge of the duties of 
his employment, the risk thereby encountered is held to be 
incident to such employment, though the injury may have 
resulted from conditions produced by the weather to 
which persons generally in that locality were exposed.” 
(Our italics.) 
  
[3] The fact that death or injury resulted from an act of 
God does not of *887 itself preclude a recovery under our 
Workmen’s Compensation Law, Burns’ Ann.St. § 
40-1201 et seq. It must further appear that such injured 
employee experienced no greater hazard by reason of his 
employment than other members of the general public not 
so engaged experienced at the time and place of such 
injury, and the standard of test is: Did the employment 
increase the danger? 
  
Death by lightning is considered to be death by an act of 
God, yet in considering the question as to whether the 
same is compensable many courts have held that when the 
workman, by reason of his employment, is more exposed 
to injury by lightning than are others in the same locality 
and not so engaged, the injury may be said to arise out of 
the employment. State ex rel. v. District Court, 1915, 129 
Minn. 502, 153 N.W. 119, L.R.A.1916A, 344; AEtna Life 
Ins. Co. v. Industrial Commission, 1927, 81 Colo. 233, 
254 P. 995; De Luca v. Board of Park Commissioners, 
1919, 94 Conn. 7, 107 A. 611; United States Fidelity & 
Guaranty Co. v. Rochester, Tex.Civ.App., 1926, 281 S.W. 
306; Madura v. City of New York, 1924, 238 N.Y. 214, 
144 N.E. 505; Emmick v. Hanrahan Brick & Ice Co., 
1923, 206 App.Div. 580, 201 N.Y.S. 637. 

The difficulty, however, does not arise so much from a 
determination of a proper definition of the clause under 
consideration as it does from an application of the same to 
a given state of facts. In this connection it has been 
frequently said that each case must be determined from a 
consideration of its own facts and circumstances. 
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[4] In the determination of the question involved herein 
this court will indulge in the doctrine heretofore expressed 
numerous times, that the Workmen’s Compensation Law 
should be given a broad and liberal construction in order 
that the humane purposes for which it was enacted may be 
realized. 
  

The case of American Shipbuilding Co. v. Michalski, 
1928, decided by the Court of Appeals of Ohio, and 
reported in 30 Ohio App. 80, 164 N.E. 123, is a case 
somewhat similar to the instant case. One Joseph 
Michalski was employed by the American Shipbuilding 
Company as a fireman and was working in the 
powerhouse at a time when a tornado passed over the 
plant. As the wind began to blow he was instructed by the 
foreman to close one of the doors to the building, and 
while he was attempting to close the door the wind blew 
out a portion of the side of the building where he was sent 
to close the door, and later he was found dead two 
hundred feet away from the building. The tornado caused 
the death of more than seventy persons in the vicinity and 
great property damage. In passing upon the question as to 
whether the death of said Michalski was compensable 
under the Workmen’s Compensation Act of Ohio, the 
court said (164 N.E. 123, 124): “We hold that where, 
during a tornado, an employé, by specific order of the 
master, is directed to go to a place of increased danger for 
the purpose of preserving the master’s property, and while 
obeying such order is injured by such tornado, such injury 
constitutes an accident arising out of his employment, 
within the meaning of the Workmen’s Compensation Act, 
and that the trial court reached the correct conclusion in 
this case when compensation was awarded.” 

The Supreme Court of Louisiana has given its 
interpretation of the phrase “arise out of his employment” 
in the case of Kern v. Southport Mill, 1932, 174 La. 432, 
141 So. 19, 21, as follows: “And, when one finds himself 
at the scene of accident, not because he voluntarily 
appeared there but because the necessities of his business 
called him there, the injuries he may suffer by reason of 
such accident ‘arise out of’ the necessity which brought 
him there, and hence ‘arise out of’ his employment, if it 
so be that he was employed and his employment required 
him to be at the place of the accident at the time when the 
accident occurred.” 

The case of Central Illinois Public Service Co. v. 
Industrial Commission, 1920, 291 Ill. 256, 126 N.E. 144, 
13 A.L.R. 967, is a wind storm case. However, the 
circumstances surrounding the injury are not similar to the 
instant case, but the court in affirming the award also 
interpreted the rule as follows (126 N.E. 144, 147): “We 
believe the reasonable rule to be that if deceased, by 

reason of his employment, was exposed to a risk of being 
injured by a storm which was greater than the risk to 
which the public in that vicinity was subject, or if his 
employment necessarily accentuated the natural hazard 
from the storm, which increased hazard contributed to the 
injury, it was an injury arising out of the employment, 
although unexpected and unusual. An injury, to come 
within *888 the Compensation Act (Laws 1913, p. 335), 
need not be an anticipated one, nor, in general, need it be 
one peculiar to the particular employment in which one is 
engaged at the time. While the risk arising from the action 
of the elements, such as a cyclone, is such a risk as all 
people of the same locality are subjected to, independent 
of employment, yet the circumstances of a particular 
employment may make the danger of receiving a 
particular injury through such storm an exceptional risk, 
and one to which the public generally is not subjected. 
Such injury may be then said to arise out of the 
employment. * * *” 

Other cases are cited in the opinion which discuss the rule 
and the application thereof. 

As stated hereinbefore, there is not much question as to 
the interpretation of the rule but the difficulty arises in 
applying the rule to the facts. 
[5] We think the controlling factor in the instant case is 
that appellees’ decedent was, by the order of his 
employer, directed to go to a place of increased danger for 
the purpose of housing the employer’s truck and that 
while so doing he was killed. The record discloses that the 
decedent after unloading the truck load of oats was 
informed by Catherine Montgomery, wife of appellant, 
who was in charge of the business, that it looked as if 
there was a storm coming up, and that decedent said he 
was going to put the truck away. The record does not 
disclose any specific order by said Catherine Montgomery 
to decedent relative to putting the truck away, but the 
witness Lela Brown in answer to a question testified as 
follows: 
“Q. So what did Mrs. Montgomery say. Go ahead. A. She 
told my mother-in-law that she was sorry, and she, I don’t 
know, under the strain of emotion or something, she said 
‘if only she hadn’t sent Buddy out it might not have 
happened.’ 
  
“Q. You say if she had not sent Buddy out, do you know 
who she had reference to? A. Yes. 
  
“Q. Who? A. My husband.” 
  
  

The Industrial Board and this court are warranted under 
the evidence in assuming that there was some 
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responsibility upon Catherine Montgomery for the actions 
of decedent in the putting away of the truck. When she 
was informed by decedent that he intended to put the 
truck away, the record does not disclose that decedent was 
instructed to do otherwise. 

When the storm approached we find the decedent at the 
elevator scales adjacent to the office of appellant, a place 
of safety, as evidenced by the fact that no damage was 
suffered at the elevator office except a pane of glass being 
blown out. The evidence further discloses that Catherine 
Montgomery “thought it was a terrific storm and got 
everything in order so if anything should happen.” The 
decedent, if not under a specific direction, at least with the 
consent of appellant, for the purpose of protecting 
appellant’s property, proceeded to run the truck back to 
the garage, and for the purpose of unlocking the door to 
admit the truck made his way around the building on the 
only direct route available, and thereby placed himself 
near the wall which collapsed by reason of the storm. 
These facts in our opinion bring this case within the rules 
laid down in the case of In re Harraden, supra, and also 
the rule as stated in the case of American Shipbuilding 
Company v. Michalski, supra. 

We cannot arrive at any other conclusion but that the 
hazard to decedent was increased by his effort to put the 

truck in the garage, and that he was subjected thereby to a 
greater risk than other persons exposed to the storm in 
that vicinity, and that there was a causal relation between 
the employment and the injury. The record does not 
disclose any serious injuries to persons other than 
decedent, neither does it disclose any serious damage to 
property other than the one by which decedent met his 
death. 

One witness testified that he sat in his automobile, in the 
vicinity of the elevator, during the storm and suffered no 
injuries therefrom. 

The award of the Industrial Board is not contrary to law, 
and no reversible error appearing in the record, the award 
of the Board is affirmed, and by virtue of the statute the 
amount thereof is increased five per cent. 

BRIDWELL, C. J., dissenting. 
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104 Ind.App. 118 
Appellate Court of Indiana, in Banc. 

SHORT 
v. 

KERR. 

No. 15961. 
| 

June 15, 1937. 

Synopsis 
Appeal from the Industrial Board. 
  
Proceeding under the Workmen’s Compensation Law by 
Catherine I. Kerr, claimant, opposed by Eugene Short, 
employer. From an award of compensation made by the 
full Industrial Board, Eugene Short appeals. 
  
Award affirmed as corrected. 
  
 
 

West Headnotes (6) 
 
 
[1] 
 

Workers’ Compensation Construction and 
Application of Statutory Provisions in General 
 

 Workmen’s Compensation Act, including phrase 
“by accident arising out of and in the course of 
the employment,” must be liberally construed to 
accomplish humane purpose of act. Burns’ 
Ann.St. § 40-1202. 

 
 

 
 
[2] 
 

Workers’ Compensation What Are Injuries 
in Course of Employment in General 
 

 The death of an employee while doing what he 
might reasonably do, or what he might 
reasonably have been expected to do, “arises out 
of and in course of his employment” within 
Workmen’s Compensation Act. Burns’ Ann.St. 
§ 40-1202. 

 
 

 
 
[3] 
 

Workers’ Compensation Injuries by 
Electricity 
 

 Death of foreman attempting to save pedestrian 
who was electrocuted when tree which foreman 
and gang were excavating fell the wrong way 
and brought down high tension wires was 
compensable as resulting from accident “arising 
out of and in course of employment.” Burns’ 
Ann.St. § 40-1202. 

1 Cases that cite this headnote 
 

 
 
[4] 
 

Workers’ Compensation Injuries by 
Elements or Act of God 
 

 Death of foreman as result of accident occurring 
when tree which foreman and gang were 
excavating fell the wrong way because of big 
puff of wind, was not caused by “act of God” 
for which employer sued for compensation was 
not liable. 

1 Cases that cite this headnote 
 

 
 
[5] 
 

Workers’ Compensation In General; 
 Questions of Law or Fact 
 

 On appeal from Industrial Board’s award of 
compensation for death of employee, appellate 
court must determine whether deduction from 
evidence that employee had voluntarily placed 
himself outside his employment when he was 
killed, was the only reasonable deduction to be 
drawn from the evidence, and not whether such 
deduction was a reasonable deduction to be 
drawn from the evidence. 

1 Cases that cite this headnote 
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[6] 
 

Workers’ Compensation Instructions on 
Remand 
 

 Industrial Board which erred in computing 
amount of weekly compensation to be paid to 
plaintiff entitled to compensation, would be 
directed to amend award so as to provide for 
payment of correct amount of compensation. 

 
 

 
 

Attorneys and Law Firms 

*115 Cooper, Royse, Gambill & Crawford, of Terre 
Haute, for appellant. 

Evens & Baker, of Bloomington, for appellee. 

Opinion 
 

WOOD, Judge. 

 

This is an appeal from an award of compensation made by 
the full Industrial Board to the appellee as the sole 
surviving dependent of one Joseph Kerr, deceased, who 
was alleged to have suffered an accident resulting in his 
death while in the employ of the appellant. 

The appellant assigns as error for reversal that the award 
of the full Industrial Board is contrary to law. The only 
contention which the appellant makes in support of his 
assignment of errors is, that the accident resulting in the 
death of Joseph Kerr did not arise out of and in the course 
of his employment. 

That portion of the finding and award of the full Industrial 
Board in any way affecting the merits of this appeal is as 
follows: “And the full Industrial Board having heard the 
argument of counsel, having reviewed the evidence and 
being duly advised therein, now finds by a majority of its 
members that on June 12, 1936, while in the employ of 
the defendant at an average weekly wage of $28.85 one 
Joseph Kerr suffered an injury as the result of an accident 
arising out of and in the course of his employment, of 
which the defendant had knowledge; that the accidental 
injury resulted in the death of the said Joseph Kerr on the 
same day; that at the time of his death the said Joseph 

Kerr was living with his daughter, Catherine I. Kerr, 
plaintiff herein, aged 24 years, who was wholly dependent 
upon the said Joseph Kerr for her support; that the said 
Catherine I. Kerr, plaintiff herein, was physically 
defective. 
“AWARD. 
  
“It is therefore considered and ordered by the Full 
Industrial Board of Indiana, by a majority of its members, 
that there is awarded Catherine I. Kerr, the plaintiff 
herein, as against the defendant, compensation at the rate 
of $14.32 per week during the period of her dependency 
but not exceeding 300 weeks as to time, beginning with 
June 12, 1936, deferred payments to be brought up to 
date, paid in cash and in a lump sum.” 
  

From the evidence which is not in conflict, it appears that 
the appellant had a contract to erect concrete structures 
upon a public highway in Monroe county; Joseph Kerr 
was employed by appellant as a foreman in the 
performance of this work; “He had the excavating gang, 
the digging out and pouring the concrete. He acted as a 
foreman on the entire job.” On the day of the accident 
resulting in Kerr’s death, he and three other workmen 
were engaged in digging out a tree 3 feet in circumference 
located on the north side of the highway in process of 
improvement, to make room for some concrete work. An 
effort was being made to fall the tree north, in order to 
accomplish this, the *116 men dug around the roots of the 
tree, “cutting more on the north side to make it go north 
and had cut limbs off of the south side.” Jacks were 
placed on the south side of the tree, “we were jacking the 
tree north and had it started north.” “It fell south while we 
were working; we believed the tree would fall north there 
when we were working on the tree, but there came a big 
puff of wind and when it hit the tree, the tree started and 
Mr. Kerr said ‘get back boys the tree is going!’ The tree 
fell across the road on the south side.” When the tree fell 
to the south side of the road, it broke down some high 
tension wires, at the same time one of the men said he 
heard somebody hallo, the men went up the road a short 
distance, probably 40 or 50 feet from where the tree fell, 
there they found a man lying, he was about 30 feet west 
of the tree, “his head was in the branches and his feet was 
lying out.” “Question. Tell the Board what happened to 
Mr. Kerr? Answer. He said, ‘boys I think there is a man 
hurt and we will have to get in there and get him out.’ He 
went in there and got hold of the man and got right at the 
man and reached down to rescue the man and grabbed his 
hand. He tried to pull out of the wire and sank down to the 
post. There was nothing we could do and we were all 
excited.” Both Kerr and the man he sought to rescue came 
in contact with the high tension wires brought down by 
the falling of the tree and were instantly killed. The man 
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whom Kerr endeavored to rescue was walking along the 
south side of the highway. “I soon saw that he had gotten 
into the live wire and that he had been running west to get 
out of the way of the tree and when the tree broke the 
wire it caught him.” Kerr’s contract did not require him to 
handle live wires, nor did it require him to go to the 
rescue of any person who might be imperiled and who 
was not in the employ of the appellant in the vicinity of 
the job where Kerr was working. The man whom Kerr 
endeavored to rescue was walking along the public 
highway when he was caught by the falling tree and high 
tension wires. There was no evidence that the highway 
was closed to the public use at the time of the accident or 
that any unusual risk would be incurred in its use. 

The parties agree that in order to entitle the appellee to 
compensation the evidence must be sufficient to sustain 
the finding by the Industrial Board, as a fact, that Joseph 
Kerr’s death resulted from an injury by accident arising 
out of and in the course of his employment by appellant. 
[1] In order to accomplish the humane purposes for which 
the Workmen’s Compensation Act was passed, it must be 
liberally construed, and the phrase “by accident arising 
out of and in the course of the employment” (Acts 1929, 
c. 172, p. 537, § 2, section 40-1202, Burns’ 1933, section 
16378, Baldwin’s Ind.St.1934) should be liberally 
construed so as to accomplish the humane purpose of the 
act. Lasear, Inc., v. Anderson (1934) 99 Ind.App. 428, 
192 N.E. 762, and authorities there cited. 
  
[2] In support of his contention, appellant insists that at 
the time Kerr met with the accident resulting in his death, 
he was “engaged in a voluntary act outside the scope of 
his employment”; that the appellee’s decedent voluntarily 
left the employment and voluntarily went 40 to 50 feet 
away from his employment and voluntarily engaged in 
attempting to rescue one, Wycoff, who was entangled in 
fallen electric wires and thereby met with fatal injury. 
Thus the appellant draws the deduction from the evidence 
that Kerr voluntarily left his employment and voluntarily 
engaged in attempting to rescue Wycoff from a perilous 
and what proved to be a fatal position, and that he, Kerr, 
had voluntarily placed himself outside his employment 
when he was killed. Whether this is a reasonable 
deduction to be drawn from the evidence is not necessary 
for this court to determine. What this court must 
determine is whether or not that is the only reasonable 
deduction to be drawn from the evidence, and the facts 
established thereby under the rules of law applicable to 
these established facts. 
  

As heretofore stated, the undisputed evidence shows that 
while a “gang” of men, with Kerr as foreman, was in the 
act of felling a tree, because of a gust of wind striking it, 

the tree fell south instead of north as the workmen had 
planned; that Wycoff, a pedestrian on the highway, ran 
west from his location to avoid being hit by the tree Kerr 
and his “gang” of men were in the act of felling; that 
Wycoff failed of his purpose; that he was caught in the 
branches of the tree and became entangled in high tension 
wires which the tree brought down as it fell to the ground. 
At this instant one of the members of the “gang” heard an 
outcry, *117 whereupon Wycoff was discovered in his 
perilous position, which was created by the felling of the 
very tree on which Kerr and his “gang” were working. 
Kerr, discovering Wycoff’s position in the same tree on 
which he and the “gang” of men had been working, 
rushed to the rescue of Wycoff and was killed. 
[3] [4] These facts conclusively show that Kerr, who was 
the foreman of the “gang” of men, and the person in 
highest authority present representing appellant, was 
suddenly and without warning confronted with a grave 
emergency. The moment was one of excitement. As a 
result of the falling of the tree on which he and the “gang” 
of men were working, in the manner in which it did, a 
human life was being snuffed out and the possibility of 
loss to his employer seemed apparent, facing this 
situation, acting in obedience to natural and commendable 
impulses of humanity, without leaving the location of the 
tree on which he was working, Kerr rushed to the rescue 
of Wycoff and was electrocuted. If at this time Kerr was 
doing what he might reasonably do or what he might 
reasonably have been expected to do, then his death arose 
out of and in the course of his employment. Marion, etc., 
Works v. Ford (1924) 82 Ind.App. 152, 144 N.E. 552. 
  

The case of Ocean, etc., Corp. v. Industrial Accident 
Commission (1919) 180 Cal. 389, 182 P. 35, 36, is quite 
analogous to the instant case. One, Nelson was in the 
employ of the Sibley Company, he was at the latter’s barn 
at the time of the accident stabling horses in the course of 
his employment; he was injured in an attempt to rescue a 
child that was in danger of being run down on the 
company’s premises by an automobile driven by the 
president of the company, who was there on company 
business. In holding that Nelson was entitled to 
compensation, the court said: “We have no hesitation in 
saying that upon these facts--and, as we have said, they 
are the most favorable that can be properly contended for 
by the insurance company--Nelson was injured in the 
course of his employment. To be sure, he was not 
employed to rescue children. But certainly it was 
reasonably within the course of his employment, within 
the scope of those things which might reasonably be 
expected of him as an employee, that he should attempt to 
prevent an accident on his employer’s premises 
particularly where the employer would not improbably be 
responsible for the accident. It is not difficult to imagine 
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how summarily the services of an employee would be 
dispensed with, who, seeing that such an accident was 
about to happen, held back and did nothing to prevent it 
on the excuse that it did not come within the scope of his 
employment. If, in this case, Nelson, instead of being 
injured in an attempt to prevent a child being run over on 
his employer’s premises by an officer of his employer 
there on his company’s business, had been injured in an 
attempt to put out an incipient fire accidently started in 
the barn, it is hardly possible that any question would 
have been made. Yet there is no real distinction between 
the two cases. Nelson was no more employed to put out 
fires than he was to rescue children. The point is that the 
danger which threatened, and in attempting to remove 
which he was hurt, was one which threatened his 
employer and directly concerned it, and with which 
Nelson was confronted in the discharge of his customary 
duties.” 

In Waters v. William J. Taylor Co. (1916) 218 N.Y. 248, 
112 N.E. 727, L.R.A. 1917A, 347, the husband of the 
claimant was in the employ of the appellee, which had a 
contract for performing part of the work necessary in the 
construction of a building. The Duffy Contracting 
Company was engaged in performing other work in the 
construction of said building requiring an excavation. 
“While one of the employees of the last-named company 
was at work in the excavation, the bank thereof caved in 
and he was caught. This occurred about 20 feet from 
where Waters was at work, and he went to the assistance 
of the endangered employee. While he was engaged in the 
attempt to release him, another cave-in occurred, which so 
seriously injured Waters that he subsequently died.” 

In holding that the claimant’s husband suffered injuries 
from an accident arising out of and in the course of his 
employment, the court said: 
“Independent of any legal obligation which might require 
the master to attempt to rescue a servant from the dangers 
of an emergency, there is a moral duty resting on 
principles of humanity, and those principles ought to 
apply to a contract of employment and broaden its scope 
so as to permit a servant to do as Waters did in attempting 
to rescue a fellow workman *118 although technically 
working for a different employer. * * * 
  
“And certainly it would be a narrow and disappointing 
view if in judging the conduct of a workman under the 
remedial provisions of the Workmen’s Compensation Act 
we should hold that the Legislature intended to deprive 
him of the benefits of that act because in going to the 
rescue of another workman under such circumstances as 
arose here he has stepped somewhat beyond the limits 
which would fix the scope of his employment under 
ordinary circumstances. That act is framed on broad 

principles for the protection of the workman. Relief under 
it, generally speaking, is not based on the negligence of 
the employer or limited to the absence of negligence on 
the part of the employee. It rests on the economic and 
humanitarian principles that compensation should be 
given at the expense of the business to the employee or 
his representatives for earning capacity destroyed by an 
accident in the course of or connected with his work, and 
this not only for his own benefit, but for the benefit of the 
state, which otherwise might be charged with his support. 
This purpose ought not to be defeated by placing too 
narrow a limit upon the nature of the acts which will be 
regarded as pertaining to his employment.” 
  
For other cases where the facts and circumstances were 
somewhat similar to those presented by the record in the 
instant case and where compensation was awarded, see 
Babington v. Yellow Taxi Corp. (1928) 250 N.Y. 14, 164 
N.E. 726, 61 A.L.R. 1354; Hartford, etc., Co. v. Frye 
(Tex.Civ.App. 1932) 55 S.W. (2d) 1092; Brock-Haffner 
Press Co. v. Industrial Commission (1920) 68 Colo. 291, 
187 P. 44; Dragovich v. Iroquois Iron Co. (1915) 269 Ill. 
478, 109 N.E. 999; Baum v. Industrial Commission 
(1919) 288 Ill. 516, 123 N.E. 625, 6 A.L.R. 1242; Sebo v. 
Libby, McNeil & Libby (1921) 216 Mich. 351, 185 N.W. 
702; Aitken v. Finlayson, etc. (1914) 51 S.C. L.R. 653. 
[5] Appellant also contends that he is not liable to 
appellee for compensation because the evidence is 
uncontradicted, that the accident resulting in Kerr’s death 
was caused through an act of God, and that the employer 
is not liable for such acts. 
  

The record does not sustain appellant’s contention on this 
phase of the case. The workmen had dug around the roots 
of the tree, digging more on the north than on the south 
side; they had cut the limbs off of the south side of the 
tree, placed jacks on the south side of the tree with which 
to apply pressure to that side of the tree causing it to fall 
to the north; it had started to the north, and it was while it 
was in this position that “a big puff of wind” blew against 
it and caused it to fall south. There is no evidence in the 
record that the “big puff of wind” was anything unusual; 
that it was in the nature of a tornado or that any other 
trees were blown down or damaged by it. 

The editors, in discussing the phrase, Act of God, in 1 
C.J.S. p. 1423, say: “It has been said that the term 
excludes the idea of human agency, and indeed, the 
principles embodied in the definitions is that the act must 
be one occasioned exclusively by the violence of nature 
and all human agency is to be excluded from creating or 
entering into the cause of the mischief. What is described 
as perhaps the most accurate and specific definition that 
could be given is that ascribed to Lord Mansfield, in an 
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early English case, namely a natural necessity, which 
could not have been occasioned by the intervention of 
man, but proceeds from physical causes alone. The phrase 
has been otherwise defined an act, event, happening, or 
occurrence, a disaster, an effect due to natural causes, an 
inevitable accident or disaster, a natural and inevitable 
necessity, which implies entire exclusion of all human 
agency, which operates without interference or aid from 
man, and which results from natural causes and is in no 
sense attributable to human agency; an accident which 
could not have been occasioned by human agency, but 
proceeds from physical causes alone.” See, also, 4 R.C.L. 
§ 183, p. 709, where the editor says: “A careful analysis 
of the various definitions to be found in the books, of the 
act of God, discloses that practically all agree in requiring 
the entire exclusion of human agency from the cause of 
the injury or loss.” See, also, Watts v. Evansville, etc., Co. 
(1921) 191 Ind. 27, 129 N.E. 315. From the facts as 
disclosed by the evidence, the falling of the tree was 
contributed to by human agency. 

We conclude that the evidence was sufficient to sustain 

the finding of facts and that the finding of facts are 
sufficient to sustain the award of the full Industrial Board. 
[6] Our attention has been called to the fact that an error 
was committed in *119 computing the weekly 
compensation to be paid to appellee. In the award of the 
full Industrial Board, the weekly compensation to be paid 
appellee is fixed at $14.32 per week, while the correct 
amount is $15.87 per week. The Industrial Board is 
directed to correct this error in its award so that the 
amount of compensation to be paid to appellee will be 
$15.87 per week from June 12, 1936, and, as so corrected, 
the award of the full Industrial Board is affirmed, with the 
statutory penalty of 5 per cent. 
  

All Citations 

104 Ind.App. 118, 9 N.E.2d 114 
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INTRODUCTION AND CASE OVERVIEW 
 
 

Upon receiving a new worker's compensation claim, it is of paramount importance that 

defense counsel prepare a proper evaluation of the case at its outset. The evaluation should begin 

with dete1mining the nature of the dispute. When the dispute type has been properly identified, the 

attorney can then tailor the appropriate discovery plan to obtain the necessary information to 

defend the case. 

Generally, there are four types of worker's compensation disputes. The first type of dispute 

is where an employee has been injured in an accident arising out of and in the course of his 

employment; the employer confirms the accident/injury; it is accepted as being compensable; and 

the employee receives authorized medical treatment and worker's compensation benefits, 

including temporary total disability benefits and/or temporary partial disability benefits. The 

dispute arises over whether the employee requires additional medical treatment, whether the 

employee received the correct worker's compensation benefits and whether the permanent partial 

impairment rating is accurate. 

The second type of worker's compensation dispute occurs when the employee claims that 

he was injured in an accident arising out of and in the course of his/her employment and the 

employer denies that the accident/inju1y is work related, or, even occurred. 

The third type of dispute involves cases where the employer's first notice of the worker's 

compensation claim comes when they receive the Application for Adjustment of Claim. According 

to the employer, there was no notice of an injury, no request for medical treatment, and no request 

for worker's compensation benefits. The employer was unaware that the employee claimed to have 
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been injured in an accident arising out of and in the course of his/her employment with the 

employer. 

The Fourth type of worker's compensation dispute is the catastrophic loss claim. This case 

involves a potential permanent total disability claim. In most instances, the employer/worker's 

compensation insurance ca1Tier requires ce1iain information/discove1y prior to the authorizing 

permanent total disability benefits. 

Once you have identified the type of case you are defending, you can begin to fashion your 

defense and to determine what kind of discove1y is appropriate for obtaining the info1mation 

necessary to make a proper evaluation. The nature and extent of the discovery you engage in will 

differ depending upon the type of case that you are defending. 

 
 

DISCOVERY: WHERE TO BEGIN 
 
 

The best way to avoid discovery issues with opposing counsel as well as the Worker's 

Compensation Board is to start by reviewing the Board's Discovery Statement. The Discovery 

Statement can be located on the Worker's Compensation Board of Indiana's website located at 

https://www.in.gov/wcb. Under the section labeled Attorneys, there is a sub-heading labeled: 

Resources. Under the Resources section there is section entitled Discovery Statement. The 

Discovery Statement states as follows: 

The Indiana worker's compensation system is designed to provide an expeditious 
resolution to disputes between injured workers and employers. For Claims in which an application 
for adjustment of claims has been filed, if necessary, formal discovery methods may be utilized by 
counsel for both the injured worker and the employer. 

http://www.in.gov/wcb
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As required by the Indiana Rules of Court, discovery should be limited to relevant 
questions for which the seeking party does not already know the response. Parties are urged 
to avoid using pattern discovery requests seeking irrelevant and unduly burdensome 
information. 

Counsel should limit discovery to information necessary to the defense of the case. 
Failure to do so can result in the granting of motions for protective orders. Parties are 
encouraged to discuss and resolve discovery disputes amongst themselves before petitioning 
the Board for protective orders. 

 

The Worker's Compensation Board of Indiana has adopted the Indiana Rules of Trial 

Procedure relating to discove1y. These are Trial Rules 26 through 37. The Trial Rules along with 

the Board's Discovery Statement should serve as the foundation for preparing and propounding 

written discovery for scheduling and the taking of depositions and, for seeking expert discovery.1 

 
 

DISCOVERY WHEN THE UNDERLYING CLAIM HAS BEEN ACCEPTED 
 
 

When the underlying claim has been accepted as being compensable by the 

employer/worker's compensation insurance canier, there is little or no need to propound 

discovery to the employee relating to the underlying accident/injury. The information 

relating to the facts surrounding the accident should already be contained in the Indiana 

Worker's Compensation First Report of Employee Injury, Illness (State Farm 34401). As an 

accepted claim, there will likely be a statement from the employee and medical records in 

the file setting forth the hist01y of the accident/injury. As stated in the Discove1y Statement, 

there is no need to request information that you already have in your possession. 

 
 
 

1 As a recommendation, The Lake County Local Rules of Trial Procedure limit written discove1y to thirty (30) 
interrogat01y questions and thirty (30) requests for admission, including subparagraphs without first seeking leave of 
court. My written discove1y is most often drafted to comply with the Lake County Local Rules. 
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In cases where the underlying claim has been accepted as being compensable, disputes will 

most likely occur when the treating physician deems that the injured employee's injury has reached 

maximum medical improvement (MMI) and a permanent partial impairment (PPI) rating is 

assigned to the injury. In many instances the employee will request a Board Ordered independent 

medical examination (IME) upon receiving the Report of Tempora1y Total Disability (TTD) / 

Temporary Partial Disability (TPD) Te1mination (State Farm 38911). Depending upon the 

circumstances, the Board will order the IME. 

In other instances, the employee will produce medical records and/or reports from a 

physician or healthcare provider that was not authorized by the employer or worker's 

compensation insurance carrier. If presented with this situation, it is advisable to send a letter and 

a medical authorization to the employee or his attorney requesting that he identify his health care 

providers along with their addresses. The letter should also request that the employee sign the 

medical authorization. The employee and counsel should also be informed that they will be 

provided with any and all records received from the healthcare providers responding to the medical 

authorization. 

Another common dispute that arises in situations where the underlying accident/injury has 

been accepted as compensable relates to compensation. In most instances, the dispute centers 

around how the temporary total disability (TTD) rate or temporary partial disability (TPD) rate 

was calculated or whether the injured employee received the correct amount of TTD or TPD 

benefits. Discove1y disputes of this nature can usually be resolved by obtaining and providing the 

wage information from the employer. Upon receipt of same, the parties can confirm that the 

TTD/TPD rate and benefits were either properly calculated or need to be connected. 
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DISCOVERY WHEN THE UNDERLYING ACCIDENT/INJURY IS IN DISPUTE 
 
 

In certain instances, the underlying claim is in dispute. This occurs when the employee and 

employer disagree that the employee was injured in an accident arising out of and in the course of 

his/her employment. When defending this type of case, it is advisable to propound interrogatory 

questions upon the employee designed to obtain information relating to the date, time and location 

of the accident, as well as the activity the employee was engaged in at the time of the accident. 

You will also want to confirm the names of any witnesses to the accident as well as the name of 

the employee's supervisor or co-worker that he reported the accident. You should also request that 

the employee provide the names and addresses of the physicians and medical health providers that 

he/she has been receiving medical treatment from for the alleged work-related accident/injury. 

Along with interrogato1y questions, I would also recommend propounding Requests for 

Production of Documents upon the employee. In these types of situations, you need to obtain all 

of the information available to provide your client with a proper evaluation as to compensability, 

the nature and extent of the injury, and whether the employee will likely prevail before the 

Worker's Compensation Board should the matter proceed to hearing. As stated above, the 

information necessary to complete the evaluation can be achieved by propounding written 

discove1y upon the employee and his attorney.2 

After you have received the discove1y responses and evaluated same, it is advisable to 

obtain the employee's medical records. This can be achieved by having the employee execute a 

 
 
 
 
 

2 In order to avoid issues involving claims for excessive discovery, refer to the Local Trial Rules. It has been my 
practice to never send more than thirty (30) interrogatories or requests for production to a Plaintiff or opposing counsel. 
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medical authorization. The employee or, if he is represented by counsel, should be presented 

with copies of all records received in response to the medical authorization. 

Once the discove1y responses and medical documents have been received and evaluated, 

the employee's deposition should be taken along with any other witness that was identified in the 

discovery responses. After completing the depositions, you should be in a better position to address 

the issues compensability as well as evaluating the potential financial exposure that your client 

may face if the employee receives a favorable award. 

The medical records and evaluation may lead to the conclusion that the employee should 

be examined by a physician. The purpose of such an evaluation is to determine whether the claimed 

work-related injury was the result of the alleged accident or the result of an um-elated accident 

and/or medical condition. The physician performing the evaluation should be in a position to 

review all of the employee's medical records as part of the process. 

 
 

DISCOVERY WHEN THERE IS NO PRIOR NOTIFICATION OF ACCIDENT/INJURY 
 
 

From a Defendant's perspective, there are situations where the first notification of an 

accident/injury occurs when the employee files an Application for Adjustment of Claim with the 

Worker's Compensation Board. These claims are received by defense counsel with little or no file 

content attached. 

If the case is one where no prior notification has been received, it is advisable to pursue 

discovery as if the entire claim is being disputed. These types of claims normally require that 

interrogatory questions and requests for production of documents be propounded upon the 

employee. The deposition of the plaintiff may also be required with these types of cases. As stated 
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above, once you have received the discovery responses, medical records and deposed the 

employee, it may be necessary to have the employee evaluated by a physician of the employer's 

choosing. The purpose of such an evaluation is to obtain an opinion of whether the injury resulted 

from the alleged accident as well as setting forth the nature and extent of the injury and what 

treatment may be required in the future. 

In ce1iain instances, the employee may identify a supervisor or co-worker that was 

informed about the accident/injury at the time that it occurred. It is critical to the successful defense 

of the case to interview the supervisor or co-worker to confirm their recollection of the alleged 

accident and how it is best defended. 

 
 

DISCOVERY AND THE CATASTROPHIC LOSS CLAIM 
 
 

The catastrophic claim usually arises out of a compensable claim. However, the injuries 

are such that either the employee and his/her counsel intend to pursue a pe1manent total disability 

claim, or the employer is seeking confirmation that the employee is permanently and totally 

disabled as a result of the work-related accident. 

Discovery in the catastrophic case tends to focus upon the medical records and reports. The 

employer needs to know the nature and extent of the injury and what, if any, future medical 

treatment may be required to treat the injury. The discovery process as it relates to the catastrophic 

injury will usually require that the employee be evaluated by a vocational expert. 

If the employer is disputing that the employee sustained an injury that rises to the level of 

permanent total disability, the medical records, reports, a physician's second opinion, and 

vocational rep01i will be required to defend such a claim. It should also be noted that the employee 



8  

will be seeking similar medical evidence and a vocational report in order to support the allegation 

that he/she is permanently and totally disabled.3 

Similarly, in those cases where the employer merely wishes to obtain the medical evidence 

and vocational evidence that supports the claim for permanent total disability, it is still advisable 

to obtain a medical report as well as vocational report. Should an agreement for permanent total 

disability benefits be reached amongst the parties, the Worker's Compensation Board must still 

review the claim/settlement and enter an Award confirming the finding of permanent total 

disability. If no such Award is sought or received, it will be difficult for the employee to gain 

access to the Second Injury Fund once the statutory maximum five hundred (500) weeks of benefits 

has ended. 

 
 

DIFFERENT DISCOVERY DISPUTES AND THE HANDLING OF SAME 
 
 

In the course of defending worker's compensation claims there are several different types 

of discovery disputes that may arise that need to be addressed. The majority of the disputes can be 

resolved without the need of the Single Hearing Member /Worker's Compensation Board being 

required to enter an Order on the dispute. 

One of the most common disputes involves past-due discovery responses. As you the know, 

discovery is to be completed and returned within thirty (30) days of the day of service. T.R. 33(C). 

If discovery has been propounded and the responses have not been received, the issue can normally 

be resolved by contacting counsel via telephone and/or by way of a follow-up correspondence. 

 
 

3 The fact that an injured employee has qualified for and may be receiving Social Security Disability Benefits is not 
in and of itself sufficient evidence that will allow the employee to qualify for permanent total disability benefits. The 
employee must still prove his/her case before the Worker's Compensation Board. 
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Opposing counsel will likely respond by requesting additional time and/or inform you that the 

responses have not been completed and returned due to a specific circumstance. In any event, most 

of the discove1y disputes relating to written discove1y can be resolved between the parties without 

seeking relief from the Worker's Compensation Board. 

If, in the rare situation, the discovery dispute cannot be resolved, a Motion to Compel is 

the proper motion to file with the Board. As a practice note, the attorney seeking to file the Motion 

to Compel should confirm that their client does not owe discovery responses and that their file 

contains examples of the attempts they have made to obtain the information prior to filing the 

Motion to Compel. It has been my experience that a Hearing Member will not appreciate being 

presented with a Motion to Compel when the pa1iy seeking the relief has not provided discovery 

in a timely manner themselves. 

A second common dispute arises when an employee refuses to attend and/or cooperate with 

the authorized medical treatment being provided by the employer. If an employee is receiving TTD 

benefits and authorized medical treatment but has been failing to attend medical appointments or 

physical therapy appointments, the employee and/or his/her attorney should be notified of the 

consequences of failing to comply with the medical treatment being provided. 

I.C. 22-3-3-4, requires that an employer provide the injured employee with an attending 

physician to direct the care. The employer must also incur the cost for the authorized medical 

treatment being provided to the injured employee. Under subsection (C) of this section of the 

statute, all worker's compensation benefits can be suspended due to the employee's refusal accept 

the medical treatment being provided to him/her. If the employee is refusing TTD benefits, the 

employer may file a Report of Temporary Total Disability (TTD) /Temporary Partial Disability 

(TPD) Termination (State Form 38911). If the employee is not receiving either TTD or TPD 
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benefits, the employer can file a Notice of Suspension of Compensation and/or Benefits (State 

Form 54217). 

Before seeking this relief, it is imperative that the employer make ce1iain that the employee 

is not complying with the medical treatment being provided and that he/she has been provided 

with written notification as to the consequence of refusing the authorized medical treatment. While 

the employee is refusing to accept the medical treatment that the employer is providing, the 

employee right to prosecute his/her claim before the Worker's Compensation Board is suspended. 

The aforementioned also applies to situation where the employee is refusing to comply being sent 

for a medical examination as set forth in LC. 22-3-3-6. 

A discovery dispute may also occur if the discovery being sought by either party is 

perceived as not being relevant to the underlying claim, or as excessive or abusive. If this type of 

a situation arises, the common relief sought is that of a Protective Order. The circumstances where 

the need for a Motion for a Protective Order is sought and /or justified are fact sensitive. These 

situations arise where there is breakdown of communication or breakdown of the willingness of 

the parties to resolve the underlying discovery issue in a reasonable manner amongst themselves. 

Luckily, the circumstances that give rise for a party to seek a Protective Order rarely arise. 

 
 

CONCLUSION 
 
 
 

There is no question that every worker's compensation claim that is being litigated before 

the Worker's Compensation Board requires that defense counsel/the employer engage in a ce1iain 

amount of if discovery. It is incumbent upon the attorney to identify the type of case he/she is 

defending as early as possible in the litigation process so that they can engage in the most efficient 
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for of discove1y for that particular case. While discovery issues may arise during the course of the 

litigation process, it is always prudent to make sure that you have been handling the discove1y 

process on your side of the claim in a reasonable manner. This means familiarizing yourself with 

the Board's Discove1y Statement and that you propound written discovery that is not excessive or 

overly burdensome. It has been my personal experience that most discovery issues can be resolved 

by picking up the phone and contacting opposing counsel. 
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Introduction 
 

For plaintiffs, discovery in workers compensation cases is guided by the needs of the case 

with particular consideration given to controlling costs, maximizing exposure and investigating 

potential third party tortfeasors. With this in mind, conducting informal discovery is oftentimes 

the most efficient and cost-effective means of obtaining information about a case. In the event 

formal discovery is exchanged between the parties, issues may arise relative to protecting the 

injured worker’s privacy rights with respect to their medical records. At the same time, plaintiffs 

may utilize informal and formal discovery to investigate and preserve potential third party 

claims. 

This presentation will provide a basic introduction of discovery techniques from a 

plaintiff’s perspective in workers compensation cases. First, an overview of the relevant law, trial 

rules and the Workers Compensation Board’s policies for discovery in workers compensation 

cases will be provided. This will be followed by topics concerning conducting and responding to 

informal and formal discovery with a focus on the medical records of the injured worker. And 

lastly, some thoughts will be shared on using discovery to investigate third party cases. 
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The Board’s Rules on Discovery 
 
 The Indiana Workers Compensation Board has authority to determine how discovery 

should be conducted in workers compensation cases. This authority is derived from statute and 

the Indiana Rules of Trial Procedure. The application of the rules for discovery in these cases is 

guided and defined by the Board’s Discovery Statement, which is available as a resource on the 

Indiana Workers Compensation Board’s website. Both the trial rules and Board’s Discovery 

Statement should be consulted in order to understand the mechanics and scope of discovery in 

workers compensation cases. 

The Board has formally adopted the relevant Trial Rules for discovery in workers 

compensation cases. “[T]he board incorporates by reference the provisions of Trial Rules 26 

through 37, as amended, of the Indiana Rules of Trial Procedure, into this rule.” 631 IAC 1-1-3. 

The codification of the discovery rules is mirrored by Trial Rule 28(F) itself, “Whenever an 

adjudicatory hearing, including any hearing in any proceeding subject to judicial review, is held 

by or before an administrative agency, any party to that adjudicatory hearing shall be entitled to 

use the discovery provisions of Rules 26 through 37 of the Indiana Rules of Trial Procedure.” 

Hence, all of the discovery tools are available to the parties in workers compensation cases. 

In practice, how the discovery rules should apply to workers compensation cases is 

discussed in the Board’s Discovery Statement, to wit: 

The Indiana worker’s compensation system is designed to provide an expeditious 
resolution to disputes between injured workers and employers. For claims in which an 
application for adjustment of claim has been filed, if necessary, formal discovery 
methods may be utilized by counsel for both the injured worker and the employer. As 
required by the Indiana Rules of Court, discovery should be limited to relevant questions 
for which the seeking party does not already know the response. Parties are urged to 
avoid using pattern discovery requests seeking irrelevant and unduly burdensome 
information. Counsel should limit discovery to information necessary to the defense of 
the case. Failure to do so can result in the granting of motions for protective orders. 



 6 

Parties are encouraged to discuss and resolve discovery disputes amongst themselves 
before petitioning the Board for protective orders. 
 
From a plaintiff’s perspective, there are several noteworthy observations to be taken from 

the Board’s Discovery Statement. First, a party cannot conduct formal discovery unless an 

“application for adjustment of claim has been filed.” Id. Though it may seem obvious, this can be 

a potential source of confusion in light of the fact that filings are made with the Board prior to 

the filing of an Application for Adjustment of claim, e.g., a Form 38911 and Response. The 

existence of these records and filings, however, does not equate to the filing of an Application. 

Second, importantly, the Board expressly limits discovery to “relevant questions for which the 

seeking party does not already know the response.” Id. Similarly, the Board specifically 

discourages the use of pattern discovery requests. Taken together, these statements represent a 

marked departure from the scope of Trial Rule 26 which permits discovery requests “reasonably 

calculated to lead to the discovery of admissible evidence.” Lastly, and ostensibly directed to 

defense counsel only, the Board in its Discovery Statement admonishes that “Counsel should 

limit discovery to information necessary to the defense of the case.” (emphasis added). 

 Once formal discovery is employed by either party, the Board possesses the same 

authority as a trial court to limit or enforce discovery requests. Protective orders, for example, 

must be first sought from the Board. “Protective and other orders shall be obtained first from the 

administrative agency, and if enforcement of such orders or right of discovery is necessary, it 

may be obtained in a court of general jurisdiction in the county where discovery is being made or 

sought, or where the hearing is being held.” Ind.R.Trial P. 28; See Riley v. Heritage Prods., Inc., 

803 NE2d 1185 (Ind.Ct.App. 2004). Though an administrative body does not have contempt 

powers, the Board may sanction a party for failing to comply with discovery including dismissal 
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of an Application for Adjustment of Claim with prejudice. Drew v. Quantum Sys., 661 N.E.2d 

594 (Ind.Ct.App. 1996). 

In summary, Trial Rules 26 through 37 apply to workers compensation cases in all 

respects subject to the limitations and scope defined by the Board in its Discovery Statement. In 

the same way the Act is intended to be interpreted in favor of the injured worker in order to 

provide an expeditious remedy, e.g., Walker v. State, 694 N.E.2d 258, 266 (Ind. 1998), the 

Board’s approach to discovery purposefully mirrors these values by narrowing the scope of 

discovery to the benefit of the plaintiff.  
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Conducting Informal and Formal Discovery 
 

Because plaintiff’s counsel can become involved in a workers compensation case at any 

time, e.g., immediately following the work injury or immediately before the statute of limitations 

runs, the need for information will vary on a case-by-case basis. One of the disadvantages for 

plaintiff’s counsel is that, at the outset of their representation, the most documentation an injured 

worker may be able to contribute is the name of the insurance carrier and claim number. What 

will be lacking in virtually all cases are the injured worker’s medical records. For obvious 

reasons, these records are essential to a workers compensation case and should be available to be 

obtained informally. Unfortunately, there are times when obtaining the injured worker’s medical 

records from a treatment provider is unnecessarily burdensome and expensive. 

 The right to one’s own medical records is grounded in federal law. The Health Insurance 

Portability and Accountability Act of 1996 (HIPAA) provides patients with a legal, enforceable 

right to see and receive copies of their own medical records from providers and health plans. 45 

CFR 164.524. For this reason alone, there should never be an issue with authorized treatment 

providers, employers, insurance carriers or defense counsel from providing an injured worker or 

their attorney with medical records from treatment providers. This is especially true since the 

records can simply be shared digitally without either party incurring processing or copying costs. 

For these reasons, obtaining an injured worker’s medical records typically occurs informally 

between counsel or the insurance carrier. 

Despite an injured worker’s unqualified right to possess their own medical records and 

the ease with which they can be shared, issues nevertheless arise when attempting to obtain these 

records informally. There are instances, for example, when a defendant insurance representative 
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outright refuses to provide a copy of the medical records and Board forms. Other times, defense 

counsel is simply non-responsive to a request.  

When plaintiff’s counsel is unable to obtain their client’s medical records informally, the 

most cost-effective and expeditious strategy is to have the injured worker obtain their records on 

their own. This cuts out the “middleman” with minimal copying costs, if any.1 A request from 

counsel, on the other hand, is typically met with further delay and extra costs. Similarly, medical 

record retrieval services, while prompt, may be cost prohibitive for a workers compensation case. 

Failing these options, it may make the most sense to simply file the injured worker’s Application 

for Adjustment of Claim followed by a Request for Production of Documents pursuant to Trial 

Rule 34.2 

Like many things in the law, what should be easy can become unnecessarily, and 

inexplicably, difficult at times. An injured worker’s medical records from an authorized 

treatment provider, in particular, is information that should be shared readily and immediately 

with plaintiff’s counsel. When it is not, the case not only stalls, but the injured worker is 

deprived of the expeditious remedy promised by the Act and reflected in the Board’s Discovery 

Statement. In these instances, plaintiff’s counsel may simply need to file their client’s 

Application and serve formal discovery in order to obtain the medical records and any other 

information necessary for the case. 

  

 
1 Many healthcare providers have a web portal that the patient can access which, again, avoids copying and 
processing costs. 
2 This too, however, may create additional delay if the defendant or its insurance carrier fail to promptly retain 
counsel to appear in the case, which itself may qualify for an award of damages for lack of diligence pursuant to 
Indiana Code § 22-3-4-12.1. 
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Responding to Informal and Formal Discovery 
 
 Whether the case is accepted as compensable or not, a defendant employer and its 

insurance carrier will likely seek broad access to the injured worker’s medical records spanning 

several years. In these cases, plaintiff’s counsel should be mindful of the limitations established 

by HIPAA as well as the limited scope of discovery as defined by the Board. To safeguard this 

information, counsel may interpose objections to the discovery request or seek a protective order 

from the Board. 

Though authorized providers in workers compensation cases may disclose otherwise 

protected, confidential healthcare information to defendants, HIPAA requires that any such 

disclosure be tailored to what is minimally necessary to accomplish the purpose of the workers 

compensation claim. 45 CFR 164.512(l). In addition, “medical information which is unrelated to 

the condition in issue and irrelevant to the cause remains privileged and therefore protected from 

discovery.” Canfield v. Sandock, 563 N.E.2d 526 at 530 (Ind. 1990). In fact, the disclosure of 

protected, confidential healthcare information may also constitute an independent intentional tort 

of invasion of privacy. See Walgreen Co. v. Hinchy, 21 N.E.3d 99 (Ind.Ct.App. 2014). 

With the foregoing in mind, counsel should always be mindful of what medical records 

have been and should be shared in their client’s workers compensation case. The narrow scope of 

discovery should also inform what other discovery requests may be objectionable. The following 

are two anonymous examples of potentially objectionable discovery requests: 

1. “State the name and address of your present employer and all previous employers and 

their addresses for the last ten (10) years and the dates of such previous employment.” 
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This interrogatory may be objectionable on the grounds that it is (a) pattern discovery that 

is unduly burdensome and irrelevant; (b) depending on the length of the injured worker’s 

employment with the defendant, the information may already be known; and, (c) the requested 

information is not necessary for the defense of the case. 

2. “State the name, address and phone number of any family practitioners or your family 

physician who has treated you for any reason for the twenty years preceding this 

accident.” 

 This interrogatory may be objectionable on the grounds that it is (a) pattern discovery that 

is unduly burdensome and irrelevant; (b) the requested information is not necessary for the 

defense of the case. 

 Notwithstanding the injured worker’s privacy concerns, in most workers compensation 

cases, the parties simply agree to the informal exchange of medical records from non-authorized 

treatment providers. This is accomplished through the voluntary execution of a medical 

authorization and release. When utilized, counsel should nevertheless be mindful of a few things. 

First, counsel should both agree that the medical authorization and release is being executed in 

lieu of a formal discovery request pursuant to Trial Rule 34(c). Specifically, defense counsel 

should agree to providing any records within fifteen (15) days of their receipt of the records. 

Second, a blank medical authorization and release should never be executed by an injured 

worker. The form should be fully completed, including the dates of treatment and to whom the 

records will be released, before signing. 

 In summary, a defendant employer and its insurance carrier do not have the right to 

unfettered access to an injured worker’s medical records. The Board’s Discovery Statement 

makes clear that only such information necessary for the defense of the case must be disclosed. 
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Additionally, HIPAA expressly limits access to confidential, protected healthcare information to 

what is “minimally necessary” for the purposes of the underlying workers compensation case. If 

these privacy concerns are not present, then the informal exchange of medical records between 

the parties via a medical release and authorization is typically the most efficient and cost-

effective way for both parties to obtain medical records that may be useful and necessary for 

their respective cases. 
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Discovery in Third Party Cases 
 

The Workers Compensation Act is the exclusive remedy for an employee unless “some 

other person than the employer and not in the same employ” causes the injuries. Ind. Code § 22-

3-2-13(a). Therefore, one instance where plaintiff’s counsel and defense counsel’s interests 

should be aligned is when there is a third party who may be responsible for the injured worker’s 

accident and injuries. In these cases, the defendant employer and its insurance carrier have lien 

rights against any recovery from a responsible third party. Ind. Code § 22-3-7-36. Therefore, 

once a potential third party has been identified, both parties should cooperate in obtaining as 

much discoverable information as possible in advance of litigating the third party claim. Be 

mindful, however, that even though the parties’ interests are aligned, their wallets are not. 

Plaintiff’s counsel must bear the expenses and costs of investigating and pursuing the third party 

case, at least until there is a recovery.3 

The methods for investigating third party cases will, of course, vary depending on the 

type and cause of the injury. In most cases, counsel will need to, first and foremost, send a 

preservation letter to the employer or third party in order to protect any records, videos or the 

accident site itself. When an accident occurs on the employer’s premises, a site visit may be 

necessary for counsel and their expert to inspect and document. In cases involving severe injuries 

or fatalities, a request for records directed to IOSHA is recommended. Also, in these cases, it is 

not uncommon for a defendant employer in the workers compensation to share its entire 

investigative file with plaintiff’s counsel in order to advance and strengthen the injured worker’s 

third party claim. Lastly, it is appropriate to use the open workers compensation case as an 

 
3 An Employer and/or insurance carrier must pay its pro rata share of costs, but is not required to advance those 
costs. Welter v. F.A. Wilhelm Constr. 743 NE2d 1255 (Ind.Ct.App. 2001). 
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opportunity to serve formal discovery upon non-parties in order to investigate the third party 

case. Ultimately, any information obtained, informally or formally, concerning potential third 

party tortfeasors advances both the plaintiff’s interests in potentially recovering fair value for 

their injuries and the defendant employer’s interests in being reimbursed for the workers 

compensation case.  

In summary, much of the information necessary to identify and investigate a potential 

third party case for an injured worker can be obtained informally in the workers compensation 

case. At the same time, an open case before the Board affords counsel the opportunity to 

propound formal discovery on non-parties. Moreover, because their interests are aligned, defense 

counsel should cooperate with plaintiff’s counsel when a third party tortfeasor is available to 

pursue. While the costs and expenses involved in third party litigation are considerable, 

particularly when employing an expert, the opportunity to obtain a full recovery for an injured 

worker make these cases worthwhile. 
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Conclusion 
 

Formal discovery in workers compensation cases occurs on an as-needed basis. In the 

great majority of cases, the parties through their respective counsel simply exchange information 

informally. For plaintiff’s counsel, informal discovery is particularly helpful in order to avoid 

unnecessary costs and expenses in order to achieve an expeditious outcome and remedy for the 

injured worker. When formal discovery is employed, consideration should be given to the 

Board’s Discovery Statement and, with respect to medical records, to the injured worker’s 

privacy rights. At the same time, formal and informal discovery methods can be useful in 

investigating potential third party cases without incurring the costs and expenses associated with 

filing a civil action. 
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Introduction 
 

There is one set of ethical rules for attorneys to abide by, regardless of whether they are 

defense or plaintiff counsel. However, because each side encounters ethical dilemmas unique to 

which side of the fence the attorney finds themselves, the Indiana Rules of Professional Conduct 

have different connotations and practical applications. We intend to address several topics on 

which the Indiana Rules of Professional Conduct provides guidance, but which have different 

applications for defense and plaintiff counsel.  

 
I. Who Is Your Client? 

 
 For plaintiff’s counsel, this question typically arises when an injured worker has a 

“diminished capacity”. If a client is unable to make informed decisions with regard to their claim, 

who does counsel look to for claim related decision making and authority? Rule 1.14 offers 

guidance on this and at first blush appears straight-forward. However, “diminished capacity” is a 

sliding scale and is often not clear. 

 
The Rule: 
 
Rule 1.14. Client with Diminished Capacity 
(a) When a client's capacity to make adequately considered decisions in connection with a 
representation is diminished, whether because of minority, mental impairment or for some other 
reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer 
relationship with the client. 
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of 
substantial physical, financial or other harm unless action is taken and cannot adequately act in 
the client's own interest, the lawyer may take reasonably necessary protective action, including 
consulting with individuals or entities that have the ability to take action to protect the client and, 
in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian. 
(c) Information relating to the representation of a client with diminished capacity is protected by 
Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly 
authorized under Rule 1.6(a) to reveal information about the client, but only to the extent 
reasonably necessary to protect the client's interests. 
(d) This Rule is not violated if the lawyer acts in good faith to comply with the Rule. 
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Fact Patterns: 
 
 1. Client is incompetent upon entry of retainer agreement 
 
 2. Client becomes incompetent after signing 
 
 3. Deceased worker, unmarried with minor children 
   
 4. “For other reasons”: client is not clearly incompetent but family members are calling 
the shots 
   
 
1.14 Comment 
[1] The normal client-lawyer relationship is based on the assumption that the client, when 
properly advised and assisted, is capable of making decisions about important matters. When the 
client is a minor or suffers from a diminished mental capacity, however, maintaining the ordinary 
client-lawyer relationship may not be possible in all respects. In particular, a severely 
incapacitated person may have no power to make legally binding decisions. Nevertheless, a 
client with diminished capacity often has the ability to understand, deliberate upon, and reach 
conclusions about matters affecting the client's own well-being. For example, children as young 
as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions 
that are entitled to weight in legal proceedings concerning their custody. So also, it is recognized 
that some persons of advanced age can be quite capable of handling routine financial matters 
while needing special legal protection concerning major transactions. 
[2] The fact that a client suffers a disability does not diminish the lawyer's obligation to treat the 
client with attention and respect. Even if the person has a legal representative, the lawyer should 
as far as possible accord the represented person the status of client, particularly in maintaining 
communication. 
[3] The client may wish to have family members or other persons participate in discussions with 
the lawyer. When necessary to assist in the representation, the presence of such persons generally 
does not affect the applicability of the attorney-client evidentiary privilege. Nevertheless, the 
lawyer must keep the client's interests foremost and, except for protective action authorized 
under paragraph (b), must look to the client, and not family members, to make decisions on the 
client's behalf. 
[4] If a legal representative has already been appointed for the client, the lawyer should 
ordinarily look to the representative for decisions on behalf of the client. In matters involving a 
minor, whether the lawyer should look to the parents as natural guardians may depend on the 
type of proceeding or matter in which the lawyer is representing the minor. If the lawyer 
represents the guardian as distinct from the ward, and is aware that the guardian is acting 
adversely to the ward's interest, the lawyer may have an obligation to prevent or rectify the 
guardian's misconduct. See Rule 1.2(d). 
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Taking Protective Action 
[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other 
harm unless action is taken, and that a normal client-lawyer relationship cannot be maintained as 
provided in paragraph (a) because the client lacks sufficient capacity to communicate or to make 
adequately considered decisions in connection with the representation, then paragraph (b) 
permits the lawyer to take protective measures deemed necessary. Such measures could include: 
consulting with family members, using a reconsideration period to permit clarification or 
improvement of circumstances, using voluntary surrogate decision making tools such as durable 
powers of attorney or consulting with support groups, professional services, adult-protective 
agencies or other individuals or entities that have the ability to protect the client. In taking any 
protective action, the lawyer should be guided by such factors as the wishes and values of the 
client to the extent known, the client's best interests and the goals of intruding into the client's 
decision making autonomy to the least extent feasible, maximizing client capacities and 
respecting the client's family and social connections. 
[6] In determining the extent of the client's diminished capacity, the lawyer should consider and 
balance such factors as: the client's ability to articulate reasoning leading to a decision, 
variability of state of mind and ability to appreciate consequences of a decision; the substantive 
fairness of a decision; and the consistency of a decision with the known long-term commitments 
and values of the client. In appropriate circumstances, the lawyer may seek guidance from an 
appropriate diagnostician. 
[7] If a legal representative has not been appointed, the lawyer should consider whether 
appointment of a guardian ad litem, conservator or guardian is necessary to protect the client's 
interests. Thus, if a client with diminished capacity has substantial property that should be sold 
for the client's benefit, effective completion of the transaction may require appointment of a legal 
representative. In addition, rules of procedure in litigation sometimes provide that minors or 
persons with diminished capacity must be represented by a guardian or next friend if they do not 
have a general guardian. In many circumstances, however, appointment of a legal representative 
may be more expensive or traumatic for the client than circumstances in fact require. Evaluation 
of such circumstances is a matter entrusted to the professional judgment of the lawyer. In 
considering alternatives, however, the lawyer should be aware of any law that requires the 
lawyer to advocate the least restrictive action on behalf of the client. 
Disclosure of the Client's Condition 
[8] Disclosure of the client's diminished capacity could adversely affect the client's interests. For 
example, raising the question of diminished capacity could, in some circumstances, lead to 
proceedings for involuntary commitment. Information relating to the representation is protected 
by Rule 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such information. 
When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized to 
make the necessary disclosures, even when the client directs the lawyer to the contrary. 
Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in 
consulting with other individuals or entities or seeking the appointment of a legal representative. 
At the very least, the lawyer should determine whether it is likely that the person or entity 
consulted with will act adversely to the client's interests before discussing matters related to the 
client. The lawyer's position in such cases is an unavoidably difficult one. 
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Emergency Legal Assistance 
[9] In an emergency where the health, safety or a financial interest of a person with seriously 
diminished capacity is threatened with imminent and irreparable harm, a lawyer may take legal 
action on behalf of such a person even though the person is unable to establish a client-lawyer 
relationship or to make or express considered judgments about the matter, when the person or 
another acting in good faith on that person's behalf has consulted with the lawyer. Even in such 
an emergency, however, the lawyer should not act unless the lawyer reasonably believes that the 
person has no other lawyer, agent or other representative available. The lawyer should take legal 
action on behalf of the person only to the extent reasonably necessary to maintain the status quo 
or otherwise avoid imminent and irreparable harm. A lawyer who undertakes to represent a 
person in such an exigent situation has the same duties under these Rules as the lawyer would 
with respect to a client. 
[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an 
emergency should keep the confidences of the person as if dealing with a client, disclosing them 
only to the extent necessary to accomplish the intended protective action. The lawyer should 
disclose to any tribunal involved and to any other counsel involved the nature of his or her 
relationship with the person. The lawyer should take steps to regularize the relationship or 
implement other protective solutions as soon as possible. Normally, a lawyer would not seek 
compensation for such emergency actions taken. 
 
 

On the defense side, the lawyer is typically retained by an insurance carrier or third party 

administrator to represent an employer.  The questions that arise are whether the only the insured 

is the lawyer’s client, or if both the insured and insurer should be viewed as a client, and whether 

an attorney can represent both.  

The Rules: 

Rule 1.2. Scope of Representation and Allocation of Authority Between Client and Lawyer 
 

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the 
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the 
means by which they are to be pursued. A lawyer may take such action on behalf of the client as 
is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether 
the client will testify. 
. . . 
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Rule 1.7. Conflict of Interest: Current Clients 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 
involves a concurrent conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to another client; or 
(2) there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer's responsibilities to another client, a former client or a 
third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 
lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and 
diligent representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other proceeding before 
a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing. 
 

Rule 1.8. Conflict of Interest: Current Clients: Specific Rules 

. . . 
(b) A lawyer shall not use information relating to representation of a client to the disadvantage of 
the client unless the client gives informed consent, except as permitted or required by these 
Rules. 
. . . 
(f) A lawyer shall not accept compensation for representing a client from one other than  
the client unless: 

(1) the client gives informed consent; 
(2) there is no interference with the lawyer's independence of professional judgment or 
with the client-lawyer relationship; and 
(3) information relating to representation of a client is protected as required by Rule 1.6. 

 
Comment  
 
[11] Lawyers are frequently asked to represent a client under circumstances in which a third 
person will compensate the lawyer, in whole or in part. The third person might be a relative or 
friend, an indemnitor (such as a liability insurance company) or a co-client (such as a corporation 
sued along with one or more of its employees). Because third-party payers frequently have 
interests that differ from those of the client, including interests in minimizing the amount spent 
on the representation and in learning how the representation is progressing, lawyers are 
prohibited from accepting or continuing such representations unless the lawyer determines that 
there will be no interference with the lawyer's independent professional judgment and there is 
informed consent from the client. See also Rule 5.4(c) (prohibiting interference with a lawyer's 
professional judgment by one who recommends, employs or pays the lawyer to render legal 
services for another). 
 



6 
 

Rule 5.4. Professional Independence of a Lawyer 

. . . 
(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render 
legal services for another to direct or regulate the lawyer's professional judgment in rendering 
such legal services. 

Comment 
[1] The provisions of this Rule express traditional limitations on sharing fees. These limitations 
are to protect the lawyer's professional independence of judgment. Where someone other than the 
client pays the lawyer's fee or salary, or recommends employment of the lawyer, that arrangement 
does not modify the lawyer's obligation to the client. As stated in paragraph (c), such arrangements 
should not interfere with the lawyer's professional judgment. 
[2] This Rule also expresses traditional limitations on permitting a third party to direct or regulate 
the lawyer's professional judgment in rendering legal services to another. See also Rule 1.8(f) 
(lawyer may accept compensation from a third party as long as there is no interference with the 
lawyer's independent professional judgment and the client gives informed consent). 

 

In debating whether only the insured or both the insured and the insurer should be viewed 

as the client, the Indiana supreme court in Cincinnati Ins. Co. v. Wills, recognized that it would be 

unrealistic to ignore the client relationship with both. 717 N.E.2d 151, 161 (Ind. 1999). The court 

recognized that there is nothing inherently wrong in common representation of two parties where 

their interests are aligned. A conflict of interest does not exist merely because the attorney retained 

by the insurance company to represent the insured is an employee of the insurer.  Id. at 155 . A 

conflict of interest also does not exist merely because the insurance company pays the lawyers fee, 

recommends employment of the lawyer or refers the case to the lawyer for defense, provided the 

professional independence of a lawyer is not impaired. 

A concurrent conflict of interest can arise between an employer and insurer when the 

defense to an underlying lawsuit or enforcement action may influence whether the claims is 

covered or not covered. Where the interests of the policyholder and the carrier do not fully 

coincide, the attorney's duty to the insured whom he has been employed to represent. Siebert 

Oxidermo, Inc. v. Shields, 446 N.E.2d 332, 341 (Ind. 1983) (citing Siebert Oxidermo v. Shields, 
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430 N.E.2d 401, 403 (Ind. Ct. App. 1983)). In situations where the attorney defending the 

underlying claim might have to select a defense that furthers the financial interest of the insured 

or the insurer, rather than both—the insurer may need to pay for independent defense counsel to 

represent the insured and exercise no control over the defense. See Snodgrass v. Baize, 405 N.E.2d 

48, 51 (Ind.App.1980); All–Star Ins. Corp. v. Steel Bar, Inc., 324 F.Supp. 160, 165 

(N.D.Ind.1971). 

Under the Worker’s Compensation Act, the line distinguishing the insurer and 

insured/employer—and thus to whom the attorney’s duty is owed—is blurred by the definition of 

“employer” and other provisions obligating the insurer to pay the obligations of the 

insured/employer.  

Under Ind. Code 22-3-6-1(a): 

"Employer" includes the state and any political subdivision, any municipal 
corporation within the state, any individual or the legal representative of a 
deceased individual, firm, association, limited liability company, limited liability 
partnership, or corporation or the receiver or trustee of the same, using the 
services of another for pay. A corporation, limited liability company, or limited 
liability partnership that controls the activities of another corporation, limited 
liability company, or limited liability partnership, or a corporation and a limited 
liability company or a corporation and a limited liability partnership that are 
commonly owned entities, or the controlled corporation, limited liability 
company, limited liability partnership, or commonly owned entities, and a parent 
corporation and its subsidiaries shall each be considered joint employers of the 
corporation's, the controlled corporation's, the limited liability company's, the 
limited liability partnership's, the commonly owned entities', the parent's, or the 
subsidiaries' employees for purposes of IC 22-3-2-6 and IC 22-3-3-31. Both a 
lessor and a lessee of employees shall each be considered joint employers of the 
employees provided by the lessor to the lessee for purposes of IC 22-3-2-6 and IC 
22-3-3-31. If the employer is insured, the term includes the employer's insurer so 
far as applicable. However, the inclusion of an employer's insurer within this 
definition does not allow an employer's insurer to avoid payment for services 
rendered to an employee with the approval of the employer. The term also 
includes an employer that provides on-the-job training under the federal School to 
Work Opportunities Act (20 U.S.C. 6101 et seq.) to the extent set forth in IC 22-
3-2-2.5. The term does not include a nonprofit corporation that is recognized as 
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tax exempt under Section 501(c)(3) of the Internal Revenue Code (as defined in 
IC 6-3-1-11(a)) to the extent the corporation enters into an independent contractor 
agreement with a person for the performance of youth coaching services on a 
part-time basis. 

(Emphasis added). 

With limited exception relating to deductibles and coinsurance, under the Act, the 

insurer assumes in full all the obligations to pay physician's fees, nurse's charges, hospital 

services, hospital supplies, burial expenses, compensation, or death benefits imposed 

upon or accepted by the insured under the provisions of IC 22-3-2 through IC 22-3-6. 

Ind. Code 22-3-5-5(c)(1).  

These provisions may help eliminate potential conflicts of interest which can 

develop regarding the payment of benefits, but may create conflicts as they relate to the 

lawyer’s professional independence. 

Fact Patterns: 

In a worker’s compensation context, the following situations have the potential to create a 

concurrent conflict of interest: 

1.  When there is a dispute as to whether an injury was caused by accident or as a result of 

the insured’s intentional conflict.  

2. When there is a question of whether an injured worker is an employee or an independent 

contractor.  

3. When there is a dispute as to who is responsible for the payment of a penalty sought by 

Plaintiff or awarded by the Board. 
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II. When Does the Attorney-Client Relationship Start 
 
 On the plaintiff’s side, what do you do with a potential client calls just looking for answers 

to their questions? We rely on the prospective client call to feed our practice, but there are potential 

pitfalls each time a new client calls. There are ethical and also malpractice issues to consider when 

determining how to handle these calls. 

The Rule: 
 
Rule 1.18. Duties to Prospective Client 
(a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship 
with respect to a matter is a prospective client. 
(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a 
prospective client shall not use or reveal information learned in the consultation, except as Rule 
1.9 would permit with respect to information of a former client. 
(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse 
to those of a prospective client in the same or a substantially related matter if the lawyer received 
information from the prospective client that could be significantly harmful to that person in the 
matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under 
this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly 
undertake or continue representation in such a matter, except as provided in paragraph (d). 
(d) When a lawyer has received disqualifying information as defined in paragraph (c), 
representation is permissible if: 

(1) both the affected client and the prospective client have given informed consent, 
confirmed in writing, or: 
(2) the lawyer who received the information took reasonable measures to avoid exposure 
to more disqualifying information than was reasonably necessary to determine whether to 
represent the prospective client; and 

(i) the disqualified lawyer is timely screened from any participation in the matter 
and is apportioned no part of the fee therefrom; and 
(ii) written notice is promptly given to the prospective client. 

 
Considerations: 
 
Should you take the call? 

 -do you refuse to discuss their case with them until they sign up? 

 -do you just speak to the law generally and not specific facts of their case? 

There are ethical considerations, but also malpractice considerations 
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 -issues of conflict 

 -issues if they are already represented by another attorney 

 -issues of them acting on your (misunderstood) advise with negative results 

 -CYA: disclaimers you should start/end conversation with/send CYA letters/SOL 

 
1.18 Comment 
[1] Prospective clients, like clients, may disclose information to a lawyer, place documents or 
other property in the lawyer's custody, or rely on the lawyer's advice. A lawyer's discussions with 
a prospective client usually are limited in time and depth and leave both the prospective client 
and the lawyer free (and sometimes required) to proceed no further. Hence, prospective clients 
should receive some but not all of the protection afforded clients. 
[2] Not all persons who communicate information to a lawyer are entitled to protection under 
this Rule. A person who communicates information unilaterally to a lawyer, without any 
reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, is not a “prospective client” within the meaning of paragraph (a). 
[3] It is often necessary for a prospective client to reveal information to the lawyer during an 
initial consultation prior to the decision about formation of a client-lawyer relationship. The 
lawyer often must learn such information to determine whether there is a conflict of interest with 
an existing client and whether the matter is one that the lawyer is willing to undertake. Paragraph 
(b) prohibits the lawyer from using or revealing that information, except as permitted by Rule 
1.9, even if the client or lawyer decides not to proceed with the representation. The duty exists 
regardless of how brief the initial conference may be. 
[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer 
considering whether or not to undertake a new matter should limit the initial interview to only 
such information as reasonably appears necessary for that purpose. Where the information 
indicates that a conflict of interest or other reason for non-representation exists, the lawyer 
should so inform the prospective client or decline the representation. If the prospective client 
wishes to retain the lawyer, and if consent is possible under Rule 1.7, then consent from all 
affected present or former clients must be obtained before accepting the representation. 
[5] A lawyer may condition conversations with a prospective client on the person's informed 
consent that no information disclosed during the consultation will prohibit the lawyer from 
representing a different client in the matter. See Rule 1.0(e) for the definition of informed 
consent. 
[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from 
representing a client with interests adverse to those of the prospective client in the same or a 
substantially related matter unless the lawyer has received from the prospective client 
information that could be significantly harmful if used in the matter. 
[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in 
Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the 
informed consent, confirmed in writing, of both the prospective and affected clients. In the 
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alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and all 
disqualified lawyers are timely screened and written notice is promptly given to the prospective 
client. See Rule 1.0(k) (requirements for screening procedures). Paragraph (d)(2)(i) does not 
prohibit the screened lawyer from receiving a salary or partnership share established by prior 
independent agreement, but that lawyer may not receive compensation directly related to the 
matter in which the lawyer is disqualified. 
[8] Notice, including a general description of the subject matter about which the lawyer was 
consulted, and of the screening procedures employed, generally should be given as soon as 
practicable after the need for screening becomes apparent. 
[9] For the duty of competence of a lawyer who gives assistance on the merits of a matter to a 
prospective client, see Rule 1.1. For a lawyer's duties when a prospective client entrusts 
valuables or papers to the lawyer's care, see Rule 1.15. 
[10] Paragraph (d) also applies to other lawyers in the firm with whom the receiving lawyer 
actually shared disqualifying information. 
 
 

On the defense side, an attorney-client relationship is typically formed upon referral of a 

case to counsel, but an attorney-client relationship an attorney-client relationship may be implied 

where a person seeks advice or assistance from an attorney, where the advice sought pertains to 

matters within the attorney's professional competence, and where the attorney gives the desired 

advice or assistance. Thayer v. OrRico, 792 N.E.2d 919, 925–26 (Ind. Ct. App. 2003) (quoting 

Matter of Anonymous, 655 N.E.2d 67, 70 (Ind.1995) (citation omitted); see also In re Thayer, 745 

N.E.2d 207, 209 (Ind.2001); Douglas v. Monroe, 743 N.E.2d 1181, 1184 (Ind.Ct.App.2001)). 

However, the mere provision of nominal legal advice is not automatically dispositive where 

the existence of the attorney-client relationship is disputed. In the Matter of Kinney, 670 N.E.2d 

1294, 1297–98 (Ind. 1996), the court found that no attorney-client relationship had been formed 

regarding a lawyer’s representation of a claimant in a medical malpractice action. In that case, the 

lawyer represented the claimant in a worker’s compensation matter as well as civil suit against her 

former employer. The claimant approached the lawyer about representing her in a medical 

malpractice action, which the lawyer declined. The lawyer informed the claimant that he did not 

practice regularly in the area of medical malpractice and that he would not file suit on her behalf. 
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The lawyer further referred the claimant to another attorney who did practice in the area. The 

claimant filed suit as a pro se litigant, but the lawyer helped her answer some interrogatories, 

attended a deposition with her, and, at a court hearing which the woman apparently failed to attend, 

managed to secure a continuance of certain discovery deadlines. The court found these actions 

were insufficient to imply the existence of an attorney-client relationship, particularly in light of 

the fact that the claimant had no belief that the attorney represented her in the matter. 

Fact Patterns: 

1. Is an attorney-client relationship created if an adjuster for a carrier or TPA contacts a 

lawyer with questions regarding compensability of a claim?  

2. Is an attorney-client relationship created if opposing counsel reaches out to an attorney 

who is known to have done work for a particular carrier or employer on a different 

matter?  
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III. Candor to the Tribunal and Opposing Counsel 
 
 In an obvious sense, this means don’t misrepresent or allow your client to misrepresent 

facts or the law. Does Rule 3.3 or 3.4 have any application to withholding facts? 

The Rules: 
 
Rule 3.3. Candor Toward the Tribunal 
(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal by the lawyer; 
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to 
the lawyer to be directly adverse to the position of the client and not disclosed by 
opposing counsel; or 
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a 
witness called by the lawyer, has offered material evidence and the lawyer comes to 
know of its falsity, the lawyer shall take reasonable remedial measures, including, if 
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than 
the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is 
false. 
(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a 
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct 
related to the proceeding shall take reasonable remedial measures, including, if necessary, 
disclosure to the tribunal. 
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information otherwise 
protected by Rule 1.6. 
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts 
known to the lawyer which will enable the tribunal to make an informed decision, 
whether or not the facts are adverse. 

 
Rule 3.4. Fairness to Opposing Party and Counsel 
A lawyer shall not: 
(a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal 
a document or other material having potential evidentiary value. A lawyer shall not counsel or 
assist another person to do any such act; 
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a 
witness that is prohibited by law; 
(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based 
on an assertion that no valid obligation exists; 
(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent 
effort to comply with a legally proper discovery request by an opposing party; 



14 
 

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that 
will not be supported by admissible evidence, assert personal knowledge of facts in issue except 
when testifying as a witness, or state a personal opinion as to the justness of a cause, the 
credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; 
or 
(f) request a person other than a client to refrain from voluntarily giving relevant information to 
another party unless: 

(1) the person is a relative or an employee or other agent of a client; and 
(2) the lawyer reasonably believes that the person's interests will not be adversely 
affected by refraining from giving such information. 

 
Fact Patterns: Is there an obligation to disclose? 
 
 1. Client was treating for a pre-existing condition prior to the work injury? 
 
 2. Client was in a car accident post work injury affecting the same body part? 
 
 3. Client was in a subsequent work accident at a different employer in a different state 

and is pursuing a second worker’s compensation claim in that state? 

 
3.3 Comment 
[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a 
tribunal. See Rule 1.0(m) for the definition of “tribunal.” It also applies when the lawyer is 
representing a client in an ancillary proceeding conducted pursuant to the tribunal's adjudicative 
authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take 
reasonable remedial measures if the lawyer comes to know that a client who is testifying in a 
deposition has offered evidence that is false. 
[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that 
undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an 
adjudicative proceeding has an obligation to present the client's case with persuasive force. 
Performance of that duty while maintaining confidences of the client, however, is qualified by 
the advocate's duty of candor to the tribunal. Consequently, although a lawyer in an adversary 
proceeding is not required to present an impartial exposition of the law or to vouch for the 
evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false 
statements of law or fact or evidence that the lawyer knows to be false. 
Representations by a Lawyer 
[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is 
usually not required to have personal knowledge of matters asserted therein, for litigation 
documents ordinarily present assertions by the client, or by someone on the client's behalf, and 
not assertions by the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the 
lawyer's own knowledge, as in an affidavit by the lawyer or in a statement in open court, may 
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properly be made only when the lawyer knows the assertion is true or believes it to be true on the 
basis of a reasonably diligent inquiry. There are circumstances where failure to make a 
disclosure is the equivalent of an affirmative misrepresentation. The obligation prescribed in 
Rule 1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies in 
litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See also the 
Comment to Rule 8.4(b). 
Legal Argument 
[4] Legal argument based on a knowingly false representation of law constitutes dishonesty 
toward the tribunal. A lawyer is not required to make a disinterested exposition of the law, but 
must recognize the existence of pertinent legal authorities. Furthermore, as stated in paragraph 
(a)(2), an advocate has a duty to disclose directly adverse authority in the controlling jurisdiction 
that has not been disclosed by the opposing party. The underlying concept is that legal argument 
is a discussion seeking to determine the legal premises properly applicable to the case. 
Offering Evidence 
[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be 
false, regardless of the client's wishes. This duty is premised on the lawyer's obligation as an 
officer of the court to prevent the trier of fact from being misled by false evidence. A lawyer 
does not violate this Rule if the lawyer offers the evidence for the purpose of establishing its 
falsity. 
[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce 
false evidence, the lawyer should seek to persuade the client that the evidence should not be 
offered. If the persuasion is ineffective and the lawyer continues to represent the client, the 
lawyer must refuse to offer the false evidence. If only a portion of a witness's testimony will be 
false, the lawyer may call the witness to testify but may not elicit or otherwise permit the witness 
to present the testimony that the lawyer knows is false. 
[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in 
criminal cases. In some jurisdictions, however, courts have required counsel to present the 
accused as a witness or to give a narrative statement if the accused so desires, even if counsel 
knows that the testimony or statement will be false. The obligation of the advocate under the 
Rules of Professional Conduct is subordinate to such requirements. See also Comment [9]. 
[8] The prohibition against offering false evidence only applies if the lawyer knows that the 
evidence is false. A lawyer's reasonable belief that evidence is false does not preclude its 
presentation to the trier of fact. A lawyer's knowledge that evidence is false, however, can be 
inferred from the circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts 
about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore 
an obvious falsehood. 
[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows 
to be false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer 
reasonably believes is false. Because of the special protections historically provided criminal 
defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a 
client where the lawyer reasonably believes but does not know that the testimony will be false. 
Unless the lawyer knows the testimony will be false, the lawyer must honor the client's decision 
to testify. See also Comment [7]. 
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Remedial Measures 
[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently 
come to know that the evidence is false. Or, a lawyer may be surprised when the lawyer's client, 
or another witness called by the lawyer, offers testimony the lawyer knows to be false, either 
during the lawyer's direct examination or in response to cross-examination by the opposing 
lawyer. In such situations or if the lawyer knows of the falsity of testimony elicited from the 
client during a deposition, the lawyer must take reasonable remedial measures. In such situations, 
the advocate's proper course is to remonstrate with the client confidentially, advise the client of 
the lawyer's duty of candor to the tribunal and seek the client's cooperation with respect to the 
withdrawal or correction of the false statements or evidence. If that fails, the advocate must take 
further remedial action. If withdrawal from the representation is not permitted or will not undo 
the effect of the false evidence, the advocate must make such disclosure to the tribunal as is 
reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal 
information that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine 
what should be done -- making a statement about the matter to the trier of fact, ordering a 
mistrial or perhaps nothing. 
[11] The disclosure of a client's false testimony can result in grave consequences to the client, 
including not only a sense of betrayal but also loss of the case and perhaps a prosecution for 
perjury. But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting 
the truth-finding process which the adversary system is designed to implement. See Rule 1.2(d). 
Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the 
existence of false evidence, the client can simply reject the lawyer's advice to reveal the false 
evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the lawyer 
into being a party to fraud on the court. 
Preserving Integrity of Adjudicative Process 
[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent 
conduct that undermines the integrity of the adjudicative process, such as bribing, intimidating or 
otherwise unlawfully communicating with a witness, juror, court official or other participant in 
the proceeding, unlawfully destroying or concealing documents or other evidence or failing to 
disclose information to the tribunal when required by law to do so. Thus, paragraph (b) requires a 
lawyer to take reasonable remedial measures, including disclosure if necessary, whenever the 
lawyer knows that a person, including the lawyer's client, intends to engage, is engaging or has 
engaged in criminal or fraudulent conduct related to the proceeding. 
Duration of Obligation 
[13] A practical time limit on the obligation to rectify false evidence or false statements of law 
and fact has to be established. The conclusion of the proceeding is a reasonably definite point for 
the termination of the obligation. A proceeding has concluded within the meaning of this Rule 
when a final judgment in the proceeding has been affirmed on appeal or the time for review has 
passed. 
Ex Parte Proceedings 
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters 
that a tribunal should consider in reaching a decision; the conflicting position is expected to be 
presented by the opposing party. However, in any ex parte proceeding, such as an application for 
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a temporary restraining order, there is no balance of presentation by opposing advocates. The 
object of an ex parte proceeding is nevertheless to yield a substantially just result. The judge has 
an affirmative responsibility to accord the absent party just consideration. The lawyer for the 
represented party has the correlative duty to make disclosures of material facts known to the 
lawyer and that the lawyer reasonably believes are necessary to an informed decision. 
Withdrawal 
[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not 
require that the lawyer withdraw from the representation of a client whose interests will be or 
have been adversely affected by the lawyer's disclosure. The lawyer may, however, be required 
by Rule 1.16(a) to seek permission of the tribunal to withdraw if the lawyer's compliance with 
this Rule's duty of candor results in such an extreme deterioration of the client-lawyer 
relationship that the lawyer can no longer competently represent the client. Also see Rule 1.16(b) 
for the circumstances in which a lawyer will be permitted to seek a tribunal's permission to 
withdraw. In connection with a request for permission to withdraw that is premised on a client's 
misconduct, a lawyer may reveal information relating to the representation only to the extent 
reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6. 
 
3.4 Comment 
[1] The procedure of the adversary system contemplates that the evidence in a case is to be 
marshaled competitively by the contending parties. Fair competition in the adversary system is 
secured by prohibitions against destruction or concealment of evidence, improperly influencing 
witnesses, obstructive tactics in discovery procedure, and the like. 
[2] Documents and other items of evidence are often essential to establish a claim or defense. 
Subject to evidentiary privileges, the right of an opposing party, including the government, to 
obtain evidence through discovery or subpoena is an important procedural right. The exercise of 
that right can be frustrated if relevant material is altered, concealed or destroyed. Applicable law 
in many jurisdictions makes it an offense to destroy material for purpose of impairing its 
availability in a pending proceeding or one whose commencement can be foreseen. Falsifying 
evidence is also generally a criminal offense. Paragraph (a) applies to evidentiary material 
generally, including computerized information. Applicable law may permit a lawyer to take 
temporary possession of physical evidence of client crimes for the purpose of conducting a 
limited examination that will not alter its potential evidentiary value. In such a case, applicable 
law may require the lawyer to turn the evidence over to the police or prosecuting authority, 
depending on the circumstances. 
[3] With regard to paragraph (b), it is not improper to pay a witness's expenses or to compensate 
an expert witness on terms permitted by law. The common law rule in most jurisdictions is that it 
is improper to pay an occurrence witness any fee for testifying and that it is improper to pay an 
expert witness a contingent fee. 
[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving 
information to another party, for the employees may identify their interests with those of the 
client. See also Rule 4.2. 
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IV. Communication With Clients 
 
 The rules of professional conduct require that attorneys maintain “reasonable” 

communication with clients. This includes the duty to promptly inform the client of any decision 

or circumstance with respect to which the client's informed consent is required. What does that 

mean in practice?  

 
The Rules: 
 
Rule 1.2. Scope of Representation and Allocation of Authority Between Client and Lawyer 
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the 
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the 
means by which they are to be pursued. A lawyer may take such action on behalf of the client as 
is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether 
the client will testify. 
(b) A lawyer's representation of a client, including representation by appointment, does not 
constitute an endorsement of the client's political, economic, social or moral views or activities. 
(c) A lawyer may limit the scope and objectives of the representation if the limitation is 
reasonable under the circumstances and the client gives informed consent. 
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 
knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a client to make a good faith 
effort to determine the validity, scope, meaning or application of the law. 
 
Rule 1.4. Communication 
(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect to which the 
client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 
(2) reasonably consult with the client about the means by which the client's objectives are 
to be accomplished; 
(3) keep the client reasonably informed about the status of the matter; 
(4) promptly comply with reasonable requests for information; and 
(5) consult with the client about any relevant limitation on the lawyer's conduct when the 
lawyer knows that the client expects assistance not permitted by the Rules of Professional 
Conduct or other law or assistance limited under Rule 1.2(c). 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation. 
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Fact Patterns: Do you need to contact the client for informed consent? 
 
 1. Client has given you a “bottom line” number for settlement. Are you obligated to 

communicate every negotiated offer and counter while staying within the range of authority? 

 2. Filing a motion is determined to be necessary or helpful by the attorney. Do you need 

the client’s informed consent before filing? 

 3. Opposing counsel/party has provided medical records. Should these be sent to the 

client upon receipt? 

 
1.2 Comment 
Allocation of Authority between Client and Lawyer 
[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be 
served by legal representation, within the limits imposed by law and the lawyer's professional 
obligations. The decisions specified in paragraph (a), such as whether to settle a civil matter, 
must also be made by the client. See Rule 1.4(a)(1) for the lawyer's duty to communicate with 
the client about such decisions. With respect to the means by which the client's objectives are to 
be pursued, the lawyer shall consult with the client as required by Rule 1.4(a)(2) and may take 
such action as is impliedly authorized to carry out the representation. 
[2] On occasion, however, a lawyer and a client may disagree about the means to be used to 
accomplish the client's objectives. Clients normally defer to the special knowledge and skill of 
their lawyer with respect to the means to be used to accomplish their objectives, particularly with 
respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the client 
regarding such questions as the expense to be incurred and concerns for third persons who might 
be adversely affected. Because of the varied nature of the matters about which a lawyer and 
client might disagree and because the actions in question may implicate the interests of a tribunal 
or other persons, this Rule does not prescribe how such disagreements are to be resolved. Other 
law, however, may be applicable and should be consulted by the lawyer. The lawyer should also 
consult with the client and seek a mutually acceptable resolution of the disagreement. If such 
efforts are unavailing and the lawyer has a fundamental disagreement with the client, the lawyer 
may withdraw from the representation. See Rule 1.16(b)(4). Conversely, the client may resolve 
the disagreement by discharging the lawyer. See Rule 1.16(a)(3). 
[3] At the outset of a representation, the client may authorize the lawyer to take specific action 
on the client's behalf without further consultation. Absent a material change in circumstances and 
subject to Rule 1.4, a lawyer may rely on such an advance authorization. The client may, 
however, revoke such authority at any time. 
[4] In a case in which the client appears to be suffering diminished capacity, the lawyer's duty to 
abide by the client's decisions is to be guided by reference to Rule 1.14. 
Independence from Client's Views or Activities 
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[5] Legal representation should not be denied to people who are unable to afford legal services or 
whose cause is controversial or the subject of popular disapproval. By the same token, 
representing a client does not constitute approval of the client's views or activities. 
Agreements Limiting Scope of Representation 
[6] The scope of services to be provided by a lawyer may be limited by agreement with the client 
or by the terms under which the lawyer's services are made available to the client. When a lawyer 
has been retained by an insurer to represent an insured, for example, the representation may be 
limited to matters related to the insurance coverage. A limited representation may be appropriate 
because the client has limited objectives for the representation. In addition, the terms upon which 
representation is undertaken may exclude specific means that might otherwise be used to 
accomplish the client's objectives. Such limitations may exclude actions that the client thinks are 
too costly or that the lawyer regards as repugnant, unethical, or imprudent. 
[7] Although this Rule affords the lawyer and client substantial latitude to limit the 
representation, the limitation must be reasonable under the circumstances. If, for example, a 
client's objective is limited to securing general information about the law the client needs in 
order to handle a common and typically uncomplicated legal problem, the lawyer and client may 
agree that the lawyer's services will be limited to a brief telephone consultation. Such a 
limitation, however, would not be reasonable if the time allotted was not sufficient to yield 
advice upon which the client could rely. Although an agreement for a limited representation does 
not exempt a lawyer from the duty to provide competent representation, the limitation is a factor 
to be considered when determining the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. See Rule 1.1. 
[8] All agreements concerning a lawyer's representation of a client must accord with the Rules of 
Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6. 
Criminal, Fraudulent and Prohibited Transactions 
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a 
crime or fraud. This prohibition, however, does not preclude the lawyer from giving an honest 
opinion about the actual consequences that appear likely to result from a client's conduct. Nor 
does the fact that a client uses advice in a course of action that is criminal or fraudulent of itself 
make a lawyer a party to the course of action. There is a critical distinction between presenting 
an analysis of legal aspects of questionable conduct and recommending the means by which a 
crime or fraud might be committed with impunity. 
[10] When the client's course of action has already begun and is continuing, the lawyer's 
responsibility is especially delicate. The lawyer is required to avoid assisting the client, for 
example, by drafting or delivering documents that the lawyer knows are fraudulent or by 
suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a 
client in conduct that the lawyer originally supposed was legally proper but then discovers is 
criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the client 
in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be 
necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, 
document, affirmation or the like. See Rule 4.1. 
[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in 
dealings with a beneficiary. 
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[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, 
a lawyer must not participate in a transaction to effectuate criminal or fraudulent avoidance of 
tax liability. Paragraph (d) does not preclude undertaking a criminal defense incident to a general 
retainer for legal services to a lawful enterprise. The last clause of paragraph (d) recognizes that 
determining the validity or interpretation of a statute or regulation may require a course of action 
involving disobedience of the statute or regulation or of the interpretation placed upon it by 
governmental authorities. 
[13] If a lawyer comes to know or reasonably should know that a client expects assistance not 
permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act 
contrary to the client's instructions, the lawyer must consult with the client regarding the 
limitations on the lawyer's conduct. See Rule 1.4(a)(5). 
 
1.4 Comment 
[1] Reasonable communication between the lawyer and the client is necessary for the client 
effectively to participate in the representation. 
Communicating with Client 
[2] If these Rules require that a particular decision about the representation be made by the 
client, paragraph (a)(1) requires that the lawyer promptly consult with and secure the client's 
consent prior to taking action unless prior discussions with the client have resolved what action 
the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel 
an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must 
promptly inform the client of its substance unless the client has previously indicated that the 
proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the 
offer. See Rule 1.2(a). 
[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to 
be used to accomplish the client's objectives. In some situations -- depending on both the 
importance of the action under consideration and the feasibility of consulting with the client -- 
this duty will require consultation prior to taking action. In other circumstances, such as during a 
trial when an immediate decision must be made, the exigency of the situation may require the 
lawyer to act without prior consultation. In such cases the lawyer must nonetheless act 
reasonably to inform the client of actions the lawyer has taken on the client's behalf. 
Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about 
the status of the matter, such as significant developments affecting the timing or the substance of 
the representation. 
[4] A lawyer's regular communication with clients will minimize the occasions on which a client 
will need to request information concerning the representation. When a client makes a reasonable 
request for information, however, paragraph (a)(4) requires prompt compliance with the request, 
or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's staff, 
acknowledge receipt of the request and advise the client when a response may be expected. 
Client telephone calls should be promptly returned or acknowledged. 
Explaining Matters 
[5] The client should have sufficient information to participate intelligently in decisions 
concerning the objectives of the representation and the means by which they are to be pursued, to 
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the extent the client is willing and able to do so. Adequacy of communication depends in part on 
the kind of advice or assistance that is involved. For example, when there is time to explain a 
proposal made in a negotiation, the lawyer should review all important provisions with the client 
before proceeding to an agreement. In litigation a lawyer should explain the general strategy and 
prospects of success and ordinarily should consult the client on tactics that are likely to result in 
significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not 
be expected to describe trial or negotiation strategy in detail. The guiding principle is that the 
lawyer should fulfill reasonable client expectations for information consistent with the duty to 
act in the client's best interests and the client's overall requirements as to the character of 
representation. In certain circumstances, such as when a lawyer asks a client to consent to a 
representation affected by a conflict of interest, the client must give informed consent, as defined 
in Rule 1.0(e). 
[6] Ordinarily, the information to be provided is that appropriate for a client who is a 
comprehending and responsible adult. However, fully informing the client according to this 
standard may be impracticable, for example, where the client is a child or suffers from 
diminished capacity. See Rule 1.14. When the client is an organization or group, it is often 
impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, 
the lawyer should address communications to the appropriate officials of the organization. See 
Rule 1.13. Where many routine matters are involved, a system of limited or occasional reporting 
may be arranged with the client. 
Withholding Information 
[7] In some circumstances, a lawyer may be justified in delaying transmission of information 
when the client would be likely to react imprudently to an immediate communication. Thus, a 
lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist 
indicates that disclosure would harm the client. A lawyer may not withhold information to serve 
the lawyer's own interest or convenience or the interests or convenience of another person. Rules 
or court orders governing litigation may provide that information supplied to a lawyer may not 
be disclosed to the client. Rule 3.4(c) directs compliance with such rules or orders. 
 
 
 On the defense side, many of the same concerns and rules exist. In addition to the duty to 

communicate, questions may exist regarding the lawyer’s duty to communicate with the 

insured/employer and/or the insurer, and whether the lawyer may reveal information relating to 

the representation of the insured/employer to the insurer and vice versa. 

Rule 1.6. Confidentiality of Information 
 

(a) A lawyer shall not reveal information relating to representation of a client unless the 
client gives informed consent, the disclosure is impliedly authorized in order to carry out 
the representation or the disclosure is permitted by paragraph (b). 
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(b) A lawyer may reveal information relating to the representation of a client to the extent 
the lawyer reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to prevent the client from committing a crime or from committing fraud that is 
reasonably certain to result in substantial injury to the financial interests or 
property of another and in furtherance of which the client has used or is using the 
lawyer's services; 
(3) to prevent, mitigate or rectify substantial injury to the financial interests or 
property of another that is reasonably certain to result or has resulted from the 
client's commission of a crime or fraud in furtherance of which the client has used 
the lawyer's services; 
(4) to secure legal advice about the lawyer's compliance with these Rules; 
(5) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge or 
civil claim against the lawyer based upon conduct in which the client was 
involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client; or 
(6) to comply with other law or a court order. 

. . . 
 

Rule 4.2. Communication with Person Represented by Counsel 
In representing a client, a lawyer shall not communicate about the subject of the 
representation with a person the lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other lawyer or is authorized by law or a 
court order. 

Comment 
. . .  
[3] The Rule applies even though the represented person initiates or consents to the 
communication. A lawyer must immediately terminate communication with a person if, after 
commencing communication, the lawyer learns that the person is one with whom communication 
is not permitted by this Rule. 
[4] This Rule does not prohibit communication with a represented person, or an employee or agent 
of such a person, concerning matters outside the representation. For example, the existence of a 
controversy between a government agency and a private party, or between two organizations, does 
not prohibit a lawyer for either from communicating with nonlawyer representatives of the other 
regarding a separate matter. Nor does this Rule preclude communication with a represented person 
who is seeking advice from a lawyer who is not otherwise representing a client in the matter. A 
lawyer may not make a communication prohibited by this Rule through the acts of another. See 
Rule 8.4(a). Parties to a matter may communicate directly with each other, and a lawyer is not 
prohibited from advising a client concerning a communication that the client is legally entitled to 
make. Also, a lawyer having independent justification or legal authorization for communicating 
with a represented person is permitted to do so. 
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Rule 4.3. Dealing with Unrepresented Persons 
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer 

shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably 
should know that the unrepresented person misunderstands the lawyer's role in the matter, the 
lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give 
legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer 
knows or reasonably should know that the interests of such person are or have a reasonable 
possibility of being in conflict with the interests of the client. 

Comment 
[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might 
assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even 
when the lawyer represents a client. In order to avoid a misunderstanding, a lawyer will typically 
need to identify the lawyer's client and, where necessary, explain that the client has interests 
opposed to those of the unrepresented person. For misunderstandings that sometimes arise when a 
lawyer for an organization deals with an unrepresented constituent, see Rule 1.13(d). 
[2] The Rule distinguishes between situations involving unrepresented persons whose interests 
may be adverse to those of the lawyer's client and those in which the person's interests are not in 
conflict with the client's. In the former situation, the possibility that the lawyer will compromise 
the unrepresented person's interests is so great that the Rule prohibits the giving of any advice, 
apart from the advice to obtain counsel. Whether a lawyer is giving impermissible advice may 
depend on the experience and sophistication of the unrepresented person, as well as the setting in 
which the behavior and comments occur. This Rule does not prohibit a lawyer from negotiating 
the terms of a transaction or settling a dispute with an unrepresented person. So long as the lawyer 
has explained that the lawyer represents an adverse party and is not representing the person, the 
lawyer may inform the person of the terms on which the lawyer's client will enter into an agreement 
or settle a matter, prepare documents that require the person's signature and explain the lawyer's 
own view of the meaning of the document or the lawyer's view of the underlying legal obligations. 
 
Fact Patterns: 

1. Can an attorney reveal confidential information obtained from the insured/employer to 

the insurer? 

2. Can a lawyer reveal to an insurer if an insured/employer is unresponsive to requests for 

information relevant to the defense of the claim? 

3. Can an insurer prohibit a lawyer from sharing information or documents with the 

insured/employer related to the claim? 

4. Can an insurance adjuster communicate with an injured worker who has counsel? 
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5. Can an injured worker’s attorney communicate directly with an adjuster who has retained 

counsel to represent the employer? 

6. How much can a defense attorney communicate to a pro se employee? 
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